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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  D  S  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2012-1110;  Directorate 
Identifier  2012-NM-013-AD;  Amendment 
39-17353;  AD  2013-03-19] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  K(!(loral  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rnlo. 

SUMMARY:  We  are  super.seding  an 
existing  airworthiness  directive  (AD)  tor 
certain  TIk;  Hoeing  (;oin})an\  Model  707 
airplanes,  and  Model  720  and  72013 
smies  aiiplancis.  That  AD  currently 
rerpiinis  replacing  wiring  lor  the  fuel 
boost  pumps  and  override  pumps  with 
new  wiring,  installing  Teflon  sleeving 
on  the  wiring,  and  doing  associated 
actions:  and  doing  rejietitive  inspections 
to  defect  damage  of  the  wiring  or 
evidence  of  a  fuel  leak.  This  new  AD 
reduces  the  repetitive  in.sj)ection 
interval.  This  AD  was  ]3rompted  hy  a 
determination  that  an  inspection 
interval  must  he  reduced.  We  are 
issuing  this  AD  to  detect  and  correct 
damaged  wiring  for  the  fuel  hoo.st 
pumps  and  override  pumps,  which 
could  cause  electric:al  arcing  that  could 
])unctnr(!  flu;  conduit  containing  the 


wire,  and  r(;sult  in  a  fuel  tank  explosion 
or  a  fire  adjacent  to  the;  fiu;l  tank. 

DATES:  This  AD  is  effective  March  21, 

201 3. 

The  Dir(;ctor  of  the  F(;d(;ral  R(;gi.st(;r 
a])|)roved  the  incor])oration  hy  reference 
of  a  certain  jnihlication  li.sted  in  this  AD 
as  of  October  1, 2001  (00  FR  44054. 
Augn.st  27.  2001). 

ADDRESSES:  For  sc;rvice  information 
identified  in  this  AD,  contact  Boeing 
Oonuuercial  Airi)lanes,  Attention:  Data 
Services  Management.  F.  O.  Box  3707, 
MC  2H-05.  Seattle,  WA  ‘18124-2207: 
teh;phone  200-544-5000.  extension  1; 
fax  20(j-700-5080;  lntern(;t  https:// 

\\’\\  \v.myho(unp,fleiH.(:oiu.  You  may 
r(;view  copies  of  the  refer(;nced  servic:e 
information  at  the;  FAA,  Trans])ort 
Airplane  Directorate,  1001  Lind  Avenue 
SW.,  Reufon,  WA.  For  information  on 
the  availability  of  this  material  at  the 
FAA.  call  42.5-227-1221. 

Examining  the  AD  Docket 

^’ou  mav  examine  the  AD  dock(;t  on 
the  Internet  at  http:// 
ww'w.ivgiihitions.gov:  or  in  p(;rson  at  flu; 
Docket  Management  Ifecilify  l)c;twe(;n 
a. III.  and  5  p.m.,  Mondav  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD.  the  regulatory 
evaluation,  anv  comments  received,  and 
other  information.  The  address  for  the 
Docket  Office  (phone:  800-047—5527)  is 
Document  Management  Facilitv.  II.S. 
Dei)artnumt  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140.  1200 
New  Jersey  Avenue  SE.,  Washington. 

DC  205‘H).' 

FOR  FURTHER  INFORMATION  CONTACT: 

Rebel  Nichols,  Aerosjiace  Engineer, 
Propulsion  Branch,  ANM-140S,  Seattle 
Aircraft  Certification  Office  (ACX)), 

FAA,  1001  Lind  Avenue  SW.,  Renton, 
WA  08057-3350;  phone:  42.5-017-0500; 
fax:  42.5-017-0500;  email: 

Ih^bcI.Nich  ols@f(m  .goi'. 

SUPPLEMENTARY  INFORMATION: 

Estimated  Costs 


Discussion 

We  issued  a  notice  of  jiroposed 
ruhimaking  (NPRM)  to  amend  14  CFR 
{larl  3‘)  to  su])(;r.sede  AD  2001-17-20, 
Amendment  30-12411  (00  FR  440.54, 
August  27,  2001).  That  AD  api)lies  to 
the  specified  jiroducts.  The  Nl’RM 
published  in  the  Federal  Regi.ster  on 
October  20,  2012  (77  FR  05.501).  That 
NPRM  jji’oposed  to  continue  to  recpiire 
replacing  wiring  for  the  fuel  boost 
pumps  and  override  pumps  with  new 
wiring,  installing  Teflon  sleeving  on  the 
wiring,  and  doing  associated  actions; 
and  doing  repetitive  in.spec;tions  to 
detect  damage  of  the  wiring  or  evidence 
of  a  fuel  leak  with  a  reduced  rejietitivc; 
inspection  interx  al. 

(Comment 

We  gave  the  public  the  o])i)orlunily  to 
])artici])ate  in  develoiiing  this  AD.  We 
have  considered  the  comment  received. 
Boeing  stat(;d  that  it  has  reviewed  tlu; 
NPRM  (77  FR  05.501 .  October  20.  2012), 
and  concurs  with  the  jiroposed  rule. 

(Conclusion 

We  reviewed  the  relevant  data, 
considered  the;  comment  receiv(;d.  and 
determined  that  air  safety  and  the 
])ul)lic  interest  reipiire  adopting  the  AD 
as  ])ro])osed — excejit  for  minor  editorial 
changes.  We  have;  diitermimid  that  these 
minor  changes: 

•  Are  consistent  with  the  intent  that 
was  propo.sed  in  the  NPRM  (77  FR 
05501,  October  20,  2012)  for  c:orrecting 
the  unsafe  condition;  and 

•  Do  not  add  any  additional  burden 
u])on  the  public  than  was  already 
])ropo.sed  in  the  NPRM  (77  FR  05501, 
October  20,  2012). 

(Costs  of  (Compliance 

We  estimate  that  this  AD  affects  5 
air])lane.s  of  IJ.S.  registry. 

W(;  estimate  the  following  costs  to 
i:om])ly  with  this  AD: 
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The  new  re(|iiireinents  ot  this  AD  add 
no  additional  economic  burden.  The 
increase  in  replacement  labor  costs  of  81 
work  hours  in  AD  2001— 1 7-20, 
Amendment  85)-12411  (00  1-R  44054, 
August  27,  2001).  to  the  88  work  lu)nrs 
s|)ecii'ied  in  this  AD.  is  due  to  the 
optming  and  closing  hours  being 
inchubul  in  the  cost  of  this  AD.  We  have 
receixaul  no  definitive  data  that  would 
enable  ns  to  provide  cost  estimates  for 
the  on-condition  actions  specilnul  in 
this  AD. 

Authority  for  This  Rulemaking 

Title  40  of  th(!  United  States  Uode 
specifies  the  FAA's  anthoritv  to  issue 
rules  on  aviation  safety.  Subtitle  1, 

Section  100,  descril)(!s  the  anthoritv  of 
the  FAA  Administrator.  Subtitle  Vil, 
Aviation  Programs,  d(!scrih(!s  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issinng  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Suhpart  111,  S(!ction  44701, 
“(ameral  recpnrements.”  Under  that 
.section,  (iongress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  nece.ssarv  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  sco|)e  of  that  authority 
hi;cau.s(;  it  addresses  an  unsafe  condition 
that  is  likcdv  to  exist  or  develop  on 
|)roducts  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  f(!deralism  implications  under 
Fxecmtive  Order  18182.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationshij)  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
res])on.sihilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatorv 
action”  under  Executive  Order  1288{>, 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11084,  I'mhruary  20,  l‘)7t)), 

(8)  Will  not  aflect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  numher  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  (]FR  Part  89 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  ndenmce. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  under  the  anthoritv 
(hdegated  to  me  by  the  Administrator, 
the  FAA  amends  14  Uf’R  jKirt  8t)  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  file  authority  citation  for  part  89 
continues  to  n;ad  as  follows: 

Authority:  49  U.S.C.  1()(>(g).  401  i:t.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  89.18  hv 
removing  airworthine.ss  directive  (AD) 
2001-1 7-20,  Amendment  89-12411  (00 
FR  44954,  August  27,  2001),  and  adding 
the  following  new  AD: 

2013-03-19  rh«  Hoeing  (kunpaiiy: 
Aiiuaulment  39-173.53;  Docket  No. 
I''AA-2012— 1110;  Directorate  Idenlilua' 
2012-NM-013-AD. 

(a)  Kffective  Date 

lliis  AD  is  effective  March  21.  2013. 

(h)  Atlecterl  Alls 

'lliis  AD  siipers(al(!S  AD  2001-17-20. 
.Anuauhncait  39-12411  (00  l-T  44954.  August 
27.  2001). 

(c.)  Applicability 

lliis  AD  ajiplies  to  llie  Hoeing  ('.oiupauv 
Model  707-100  long  body.  -200.  -lOOH  long 
liodv.  and  -lOOH  sliort  hodv  sia  ies  airiilaues; 
Model  707-300.  -300H.  -3()0C;.  and  -400  series 
airplanes;  and  Model  720  and  720H  stales 
air|)lanes;  ctalificaltal  in  any  ctitegory;  lint! 
nnmhta's  1  through  941  inclusive. 

(d)  Subject 

|oint  Aircraft  Systtan  (ioinpontail  OASCi)/ 
Air  I'ransptal  Associatitai  (Al’A)  of  Anujrica 
(iodt!  24.  Electrical  Power. 

(e)  Unsafe  (atndition 

I’his  AD  was  prom))l(!d  by  a  rei)ort  that, 
while  investigating  a  fuel  leak  around  the 
holts  on  tin;  nninhta'  1  fn(!l  boost  pnnn)  on 
a  Hoeing  Model  707  staltss  airplant;.  an 
operator  found  wirt;  thniiiige  wlnsn;  the  fuel 
boost  pninj)  wiring  exited  the  boost  pnm|) 
and  (altered  the  boost  |)nmp  access  area.  We 
art!  issuing  this  AD  to  diltjct  and  correct 
damaged  wiring  for  the  fntd  boost  i)ninps  and 
ovta  ride  pnin])s.  which  could  ciinse  tdiictrical 
arcing  that  could  jnmclnrt!  the  conduit 
continuing  the  wire,  iind  result  in  ii  fuel  lank 
explosion  or  a  firt!  adjiictait  to  Iht;  fuel  liink. 

(0  Uoinpliance 

(;oin|)ly  with  this  AD  within  Iht! 
complianct!  limtis  si)ecifi(al,  nidtiss  iilreiidy 
dont;. 

(g)  Ktitained  Replacement  of  Wiring, 
Installation  of  Sleeving,  and  As.sociated 
Actions 

lliis  piniigra|)h  restates  the  retinirtantaits  of 
lianigraph  (ii)  of  AD  20(11-17-20. 

Amendnuait  39-12411  (00  l-K  44954,  August 
27,  2001).  Within  1  year  or  4.000  flight  hours 
after  Octobta'  1, 2001  (the  effective  diite  of  AD 


2001-17-20).  whichevta'  occurs  first:  Rephice 
the  wiring  for  the  fuel  boost  pumps  iind 
override  ]nnnps,  install  I’eflon  sleeving  over 
the  wiring,  and  do  all  assodated  actions,  |)er 
the  Accom])lishment  Instructions  of  Hoeing 
Service  Hnlletin  A3500.  Revision  1.  dated 
■Vinil  20.  2001.  llie  assodated  actions 
include  ])erforming  a  general  visual 
ins))ection  of  the  area  around  each  fuel  boost 
))nm])  and  override  |)nm])  for  evidence  of  a 
fuel  leak:  finding  the  source  of  any  fuel  leak 
and  rejiairing  the  affected  area:  rejilacing  the 
conduit,  if  retinired;  and  performing  a 
detailed  visual  inspection  of  the  wiring 
installed  in  the  conduit  for  evidence  of 
electrical  arcing  or  a  fuel  leak,  or  exposed 
copper  wire.  If  reiilacement  of  the  conduit  is 
deferred  per  the  Acconpilishment 
Instructions  of  Hoeing  Service  Hnlletin 
A35()().  Revision  1.  dated  April  2(i.  2001. 
repeal  the  ins]jection  for  fuel  leaks  every  500 
flight  hours  until  the  conduit  is  replaced,  and 
replace  the  conduit  within  O.OOt)  flight  hours 
or  18  mouths,  whichevtu'  occurs  first. 

(1)  For  the  ])ur])o.ses  of  this  AD.  ii  gtmeral 
visual  ins])ectiou  is  defined  as:  “A  visual 
examination  of  an  interior  or  exterior  area, 
installation,  or  tissembh'  to  dtUect  obvious 
damage,  failure,  or  irreguhirity.  This  level  of 
inspection  is  niiide  under  normallv  available 
lighting  conditions  such  as  daylight,  hangar 
lighting,  flashlight,  or  drop-light,  and  mav 
retpiire  nmioval  or  opening  of  access  panels 
or  doors.  .Stands,  ladders,  or  platforms  mav 
be  retiuirtHl  to  gain  in'oximity  to  ibe  iirtiii 
being  checked." 

(2)  l''or  the  purposes  of  this  AD.  a  detailed 

\  isu<il  insjiectiou  is  defined  as:  "An  intensive 
visual  exainiuiitiou  of  ii  specific  structural 
area,  system,  installation,  or  assembK’  to 
detect  damage,  failure,  or  irregularity. 
Available  lighting  is  uorimilly  sui)])lemented 
with  a  direct  source  of  good  lighting  iit 
intensity  deemed  iippropriate  by  the 
insjteclor.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  .Surface 
cletming  and  elaborate  acce.ss  procedures 
may  be  re{|uired." 

(h)  Retained  Repetitive  Inspections 

'I’his  |)aragra|)h  restates  the  retpiirements  of 
piiragra])h  (b)  of  AD  2001-17-20. 

Amendment  39-12411  (00  FR  44954,  August 
27.  2001).  with  a  ntnv  compliance  lime.  After 
replacement  of  the  wiring  per  paragrajih  (g) 
of  this  AD.  repeal  the  detailed  visual 
inspection  of  the  wiring  for  the  fuel  boost 
pumps  and  override  pumps  for  daimige.  such 
as  evidence  of  electrical  arcing  or  exposed 
cojjper  wire,  or  evidence  of  ti  fuel  leak.  After 
the  effeclix  e  date  of  this  .AD,  rejteal  the 
ins])ecliou  one  lime  at  the  earlier  of  the  limes 
specified  in  jiaragraphs  (h)(1)  iind  (h)(2)  of 
this  AD.  per  the  Accomplishment 
Instructions  of  Hoeing  .Service  Hnlletin 
A3500.  Revision  1.  dated  April  20.  2001.  If 
any  electrical  arcing  or  exjtosed  c()|)per  wire 
or  evidence  of  a  fuel  leak  is  detected  during 
iinv  inspection  jter  this  |)anigra])h,  before 
further  flight,  do  the  a|)plicable  corrective 
iiclions  (including  finding  the  source  of  any 
fuel  leak  and  repairing  the  affected  area, 
replacing  the  wiring.  re|)lacing  the  conduit, 
or  installing  new  Teflon  sletiving:  as 
ap])licable)  according  to  the  Accom|)lishment 
Instructions  of  Hoeing  .Service  Hnlletin 
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A:J,5()(I.  Revision  1.  ilnttul  .•\])ril  2(>.  2001. 
R(!|)(!al  iIh!  iiis|M!(:lion  lluinialUa' at  intervals 
not  to  I.t.OOO  ni<>lit  lionrs. 

(1)  Within  30.000  llif'lit  lioins  alter  the 
most  nteent  ins|na:tion. 

(2)  At  the  later  ot  the  coinplianci;  times 
sptaiiruui  in  para»ra|)hs  (h)(2)(i)  ami  (h)(2)(ii) 
ol  this  Al). 

(i)  Within  1.3.000  flight  hours  altm'  tlni  most 
nu'.ent  ins)«H:tion. 

(ii)  Within  3  viiars  alhir  thi;  etieetiv  i!  (lat(! 
ol  this  AI). 

(i)  C.redil  tor  Previous  Aetioiis 

This  i)ara{>ra|)h  |)rovi(l(!s  credit  lor  the 
actions  nuininul  hv  i)ara<>raph  (”)  of  this  All. 
it  those  actions  were  inirtornKul  heldre 
OctolxM  1.2001  (the  (Elective  date  ol  All 
2001-17-20.  Amendment  30-12411  (00  FR 
440.34.  Augusl  27.  2001)).  usiii”  15oein<>  .Alert 
S(?rvice  BulhOin  .A3500.  datinl  )ulv  27.  2000. 
which  is  not  incorporatcal  hv  ndtatmcc!  in  this 
Al). 

(j)  .Alternative  Methods  or('.omplianf:e 
(AMOCs) 

(1)  I  he  Manaf^er.  Siaittle  Certilication 
Ollice  (.\( ',()).  I’.AA.  has  tin?  authority  to 
approve  AMOOs  lor  this  .All.  il  napiested 
using  the  ])roc(!dur(!S  fonnd  in  14  ('.FR  30.10. 
in  accordance  with  14  (d-'R  30.10.  s(md  vonr 
re(pi(!st  lo  vonr  principal  inspcictor  or  local 
l-’light  .Slandards  District  Oilict!.  as 
a])))ro])riate.  It  semding  inldrmation  directly 
to  the  manag(!r  o!  tin;  .A(X).  send  it  to  the 
attemtion  ot  the  piason  identilied  in  the 
Relattal  Inidrmation  sciction  ol'this  .AD. 
Inldrmation  mav  he;  (anaihul  to:  !)-A\'M- 
St‘(itll(‘-ACX)-/\.\I()(:-lii!(iii(‘stsi£f(i(i.{>(n'. 

(2)  Behm!  using  anv  approvcul  AMOO. 
notify  your  a])pro|)riate  ])rincipal  insjiector. 
or  lacking  a  ])rinci|)al  inspector,  tin;  manager 
of  the  local  flight  standards  district  offic;e/ 
c(!rtificate  holding  district  offii;e. 

(3)  .AMOf^s  ai)])roved  previonslv  in 
accordance  with  AD  2001-17-20. 
Amendimmt  30-12411  (00  FR44‘)34.  .August 
27.  2001).  are  ap|)roved  as  AMOOs  for  tin; 
corres|)onding  provisions  of  this  .AD.  e.xcept 
for  AMOC'.s  that  c:hang(!  the  inspection 
frerpiimcy. 

(k)  Related  Iiiformatiun 

(1)  For  more  information  about  this  .AD. 
contact  Rebel  Nichols.  Aerospace  Fngineer. 
Pro])nlsion  Branch.  .ANM-140.S.  .Siiattle 
Ain:rafl  ('.ertification  Office!  (.A(]0).  FAA. 
1001  Lind  Av(!nne  SW..  Renton.  WA  08037- 
3330:  phone:  42.3-017-0300:  fax:  423-017- 
0300;  (Miiail:  Uahul.Sichoh&faa.oov. 

(2)  For  Boeing  service  information 
id(!ntifi(!d  in  this  .AD.  contact  Boeiing 
Oommercial  Airplaiuis.  Att(!ntion;  Data  K 
.S(!r\’ices  Managcinuint.  P.  ().  Box  3707.  MO 
2H-03.  Seattle.  WA  08124-2207;  tele|)hone 
200- .344-.3000.  extension  1;  fax  200-700- 
3080;  lnt(!rnc!t  htlps:// 
ivww.mvhorint’flaal.coin. 

(l)  Material  Incorporated  liy  Reterence 
(1)  The  Dinictor  of  Ihe  Federal  Register 

a|jproved  tlu!  incorporation  hv  reilenince 
(IBR)  of  the  service  information  listed  in  this 
paragraj)!!  under  3  II.S.O.  332(a)  and  1  OFR 
|)art  51. 


(2)  A'on  must  usi!  this  scirvicc!  information 
as  applicable  lo  do  llu!  actions  r(Hpnr(!d  by 
this  AD.  unhiss  llu!  AD  spiicilnw  olluirwisc!. 

(3)  The!  Idlleiwing  se!rvie:e!  iiddrmaliem  w:is 
ap|)re)ve!el  Idr  IBR  een  ()e;te)he!r  1. 2001  (00  FR 
44034.  August  27.  2001). 

(i)  Be)e!ing  Se!rvie;e!  Itulle!lin  A3300.  Idwisiejii 
1.  elale!el  April  20.  2001. 

(ii)  Re!se!rve!el. 

(4)  Fe)!'  BeM!ing  se!rvie:e!  iiddrmalie)n 
iele!ntifie!el  in  this  AD.  e:e)nliu:l  Be>e!ing 
(:e)mme!re:ial  y\ir|)lane!s.  Alle!nlie)n:  Data  K- 
.Se!rvie;e!S  Manage!me!nl.  I*.  ().  Beex  3707.  Md 
2H-03.  .Sesiltle.  WA  081  24-2207;  le!le!phe!ne! 
20()-344-3000.  e!xle!nsie)n  1;  lax  20(i-700- 
3080;  lnle!rne!l  https:// 

(3)  A’e)u  imiy  re!vie!W  e:e)])ie!s  e)f  the! 
re!fe!re!ne;e!el  se!rvie:e!  inldrmalie)n  al  llu!  FAA. 

■l  rans|)e)rl  Airphnu!  Dire!e:le)rate!.  1001  I.inel 
Ave!nue!  .SW..  Re!ntem.  WA.  Feir  inldriniitie)!! 
e)n  the  aveiilahilily  e)f  this  male!rial  ;il  llu! 

FAA.  e;all  423-227-1221. 

(0)  Ye)u  may  vie!W  this  se!rvie:e!  iiddrmatie)n 
that  is  ine:e)rpe)nite!el  by  re!fe!re!ne;e!  eit  the 
Nalieemil  Are;hive!s  anel  Re!e:e)rels 
.Aehninislriitie)n  (NARA).  Fe)r  inldrmalie)n  e)n 
the  avaihihilily  e)f  this  male!riid  at  NARA.  e;idl 
202-741-0030.  e)r  ge)  lee:  http:// 
wnw’.drchivas.f’ov/fhdcnil-ragistcr/clr/ihr- 
locdtions.html. 

lssiU!el  in  Re!nle)n.  Wiishingle)n  e)n  Fe!hriiarv 
0.2013. 

Ali  Bahraini, 

Mdiidt’dr.  'I'miisport  Airphina  Diractordtc, 
Aircvdft  (AUtificdtidn  Sdivicc. 

|1K  Doe:.  2()i:e-n;i2(>7  Fili!el  8:4.3  ain| 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-1055;  Directorate 
Identifier  2012-NE-33-AD;  Amendment  39- 
17351;  AD  2013-03-17] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Deutschland  Ltd  &  Co  KG  Turbofan 
Engines 

AGENCY:  F(!(li!ral  .Aviation 
Aelinini.stration  (FAA),  DOT. 

ACTION:  Final  nilo. 

SUMMARY:  VVe:  aro  adopting  a  now 
airwenthino.s.s  diriictive!  (AD)  for  ail 
Reill.s-Royco  Deiiit.scliland  Ltd  Ik  (lo  K(1 
(RRD)  13R7()0-71()A1-1()  anel  HR7()()- 
71()A2— 20  tnrheiian  ongiiui.s.  and  curtain 
13R7()()-71 0(14-11  inod(!l  (;ngin(;s.  Tliis 
AD  wa.s  proinpteKl  Ity  RRD  peirlonning 
an  evaluation  that  dolenninenl  tliat 
curtain  higli-pru.ssnru  tnrhinu  (IIFT) 
stage;  1  and  .stage  2  discs  from  a  specific 
supjilier  may  contain  .stee;!  incliisiems 
tliat  may  cause;  the  eli.se;s  to  fail  he;fe)ro 
the;v  r(;ae:h  their  e:urre;nt  life  limits.  This 


AD  re;epiire;s  re;elne:ing  the;  life;  limits  for 
e:ertinn  1  IF'l'  stage;  1  anel  stage  2  eli.se:.s. 

We;  iire;  issuing  this  AD  te;  prevent 
iailnre  e)f  the  HFT  stage;  1  anel  stiige  2 
elise;s,  whie:h  e:onlei  result  in 
une;e)ntaine;el  failure  eif  the;  engine;  anel 
elamage;  te;  the  airplane. 

DATES:  This  AD  l)e;e;ome;.s  e;ffe;e;tive 
Mare;h  21. 2013. 

ADDRESSES:  The  Doe:ke;t  Openiliems 
eiffie.e  is  le)e:ate;el  at  De)e:ke;t  Memagement 
Fae;ility,  U.S.  De;j)artment  eif 
Transjieirliitiem,  1200  Ne;w  [ersev 
Av(;nue;  SE..  We;.st  Buileling  (Irounel 
Fleie)!-.  Re)e)m  \V12-140,  Washington.  D(1 
20.300-0001 . 

FOR  FURTHER  INFORMATION  CONTACT: 

Reihert  Meirlath.  Aere).s])ace  Enginee;r. 
Engine  (lertification  Office.  FAA.  Engine; 
8:  Fre)i)elle;r  Dire;e:torate.  12  Ne;w  Englanel 
Exe;cutive  Park.  Burlington,  MA  01803; 
phe)ne:  781-238-7134:  fax;  781-238- 
7100;  email:  roh(n'i.c.morl(ith@f(i(i.gov. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issueel  a  ne)tie:e;  e)f  preipeiseel 
rulemaking  (NFKM)  te;  amenel  14  OFR 
pin  t  30  te)  ine:lnele  an  AD  that  would 
iij)ply  te)  the;  si)e;e;ifieel  preielncts.  'fhat 
NBRM  was  puhlisheel  in  the;  Fi;fleral 
Registe;!'  e)n  Novemher  l(i.  2012  (77  FR 
08714).  Thitt  NFRM  jireepeeseel  te)  e:e)rre;ct 
an  unsafe  ce)nelitie)n  fe)r  the;  s])e;e:ifie;el 
pre)ehie:ts.  'fhe  Mandateerv  Oeentinuing 
Airwe)rthine;ss  Inidrmatie)!)  (MOAI) 
states; 

The;  i’i!sults  of  a  re!e:e!nl  (|uality  reeview  of 
high  prt!ssuri!  lurhine;  (IIBT)  stiige;  1  and  stiige; 
2  dise:s  iele!nlifie!d  |)e)li!ntial  for  sle;;;! 
ine:lusions  in  se)mi!  |)rodue:tion  se:ale!  ])iirls. 
Furlhe;!'  inv(!sligalion  cone;lud(!d  that  all 
iiffe!e:le!el  parts  W(!re!  manufae;luri!el  by  lJelime!l 
7201  and  mi!lle!d  by  a  e:e!rtain  su])|)lie!r. 
.Subsi!C|ue!nl  e!valuation  ce)ne:lude!el  that  the; 
aff(!e:li!d  pints  life;  limitation  viiluew  ele!i:liire!el 
in  the;  e!ngine!  Time;  Limits  Manual  e:annot  be; 
.supporle!el  Idr  dise:s  with  |)ote!nlial  sle!e!l 
ine;lusion. 

This  conelilion.  ifneil  e:e)rr(!e:le!d.  e:e)uhl  li!iid 
te)  an  unconlaini!d  HPT  dise;  failure!, 
l)oli!nlially  ri!sulling  in  eliimagi;  lo,  and/or 
r(!elue:e!el  e:onlre)l  of  the;  ai!roplime!. 

The  FAA  has  further  ele!te;rmineel  that 
the  risk  te)  the  e!ngine  is  ine:re;a.seel  hv 
installing  an  HFT  stage  1  eli.se  anel  an 
HFT  stage  2  elise;  freem  the  affeeiteel 
pe)pnliitie)n.  e)n  the;  siime  engine. 
Thereidre  the;  FAA  is  pre)hil)iting  the 
installiitie)!!  e)f  iin  HFT  stage;  1  anel  HFT 
stiige;  2  eli.se:.s  fre)m  the;  aff(;cte;el 
pe)])nlation  in  the  same;  engine.  You  mav 
e)l)tain  further  infe)rmation  hy  e;xamining 
the;  MOAI  in  the  AD  ele)e;ke;t. 

Comments 

We  gave;  the;  public  the  e)p])ortimity  to 
])arlie:i])ate;  in  eleveloping  this  AD.  We; 
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I'K  88714,  Noveml)er  18.  2012). 
(ionflusion 

We  reviewed  the  available  data  and 
determimul  that  air  safety  and  the 
j)ul)lic  inteuist  nKjuire  adopting  the  AD 
as  projK)sed  (77  I’R  88714.  November 
18,  2012). 

(]osls  of  Compliance 

We  e.stimate  that  this  AD  will  affect 
about  10  (iiigines  instalhul  on  airplanes 
of  IJ.S.  registry.  Prorated  parts  lib;  will 
cost  about  ,$210,000.  Based  on  these 
figures,  we  estimate  the  cost  of  this  AD 
on  IJ.S.  operators  to  he;  ,$2,100,000.  Our 
cost  estimate  is  exclusive  of  possible 
warrant  V  coverage. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
.sj)ecifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  ,Sut)title  1. 
section  108,  descrihe;.s  the  authority  of 
the  FAA  Administrator.  “.Subtitle;  Vll: 
Aviatiem  Pre)grams,”  ele;scrihe;s  in  more 
eletail  the  se;ojje;  of  the;  Age;ne:y’s 
autheH'ity. 

We;  are;  issuing  this  ride;making  unele;r 
the;  authe)rity  ele.se;ril)e;el  in  ".Subtitle  VII, 
Pent  A,  .Suhp.irt  III.  .Se;e:tie)n  44701: 
Ce;neriil  re;epureme;nts.’’  llnde;rthiit 
.se;e:tie)n,  Ce)ngre;s.s  e:harge;s  the;  FAA  with 
pre)me)ting  safe  Bight  ofe:ivil  aire;raft  in 
air  e:e)mmere:e;  by  pre;se;rihing  re;gulation.s 
fe)r  ])ractie;e;s.  methoels,  anel  j)re)e:e;elures 
the  Aelministrate)!’  finels  ne;ce;.s.siiry  tor 
.safety  in  air  e:onmu;re:e;.  This  re;gidatie)n 
is  within  the  se;e)iH;  e)f  that  autheeritv 
l)e;e:iuise  it  aeldre;sse;.s  an  unsafe  cemelition 
that  is  likely  to  e;xi.st  e)r  ete;vele)p  on 
])rodue;ts  ielentified  in  this  rulemaking 
ciction. 

R«;gulatorv  Findings 

We  ele;te;rmine;el  that  this  AD  will  not 
have  fe;derali.sm  inijilicatiems  uneler 
Exe;cutive  Order  13132.  'This  AD  will 
not  have  a  substantial  eliree;t  e;ffe;ct  on 
the  State;s,  em  the  relationshij)  he;twe;e;n 
the  natiemal  gewernment  and  the;  States, 
e)r  e)n  the  eli.strihutie)n  of  jK)we;r  anel 
re;spon.sil)ilitie;s  ame)ng  the  varie)us 
levels  e)f  gove;rnme;nt. 

For  tho  rodsons  discussoc}  obovc.  I 
certify  this  AD: 

1.  Is  ne)t  a  “.signifie:ant  re;gulatory 
ae:tie)n”  unele;r  Fxe;e:utive;  Oreler  12888; 

2.  Is  ne)t  a  “significant  rede”  uneler  the 
DO  T  Re;gulate)ry  Policie;s  anel  Proc.eelures 
(44  FR  11034,  Fe;l)ruarv  2(),  lt)79);  and 

3.  Will  ne)t  have  a  significeml 
e;conomic  impact,  jmsitive  e)r  ne;gative, 
on  a  substantial  numl)e;r  of  smeell  entitiers 
under  the  crite;ria  eef  the  Re;gulatory 
Fle^xihility  Act. 


e)f  the  estiniciteel  costs  te)  ceemply  with 
this  AD  anel  ])lae:e;el  it  in  the  AD  ele)e:ket. 

Examining  the  AD  Docket 

Ye)U  may  examine  the;  AD  ele)e;ke;t  e)n 
the;  Inte;rne;t  at  http:// 
\\'\v\\’.re<’uhitions.;^ov:  or  in  perseen  eit  the; 
De)e;ke;t  Opereitie)n.s  oifie;e  he;twe;e;n  9  a.m. 
;mel  .'1  ]).m..  Mejiiehiy  through  Frielay, 
except  Fe;ele;ral  he)lielavs.  The  AD  eie)e:ke;t 
e;e)utains  this  AD,  tlie;  re;guhitejry 
evaluation,  any  comments  re;e:e;ived,  and 
either  infeirmation.  The  .stre;et  aeletre;s.s  lor 
the;  Deicket  0])e;rations  e)ffie;e  (|)hone; 
800-()47-.$.'i27)  is  preivided  in  the 
ADDRESSES  section.  Comments  will  he; 
available  in  the  AD  eleickeit  sheirtly  after 
re;e:e;ij)t. 

List  of  Subjects  in  14  (JFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv,  lne:orporcetie)n  hv  refere;ne:e. 

Safety. 

Adoption  of  the  Amendment 

Ae:e:e)relingly,  uneler  the  autheirity 
ele;le;g;iteel  to  me  by  the;  Aelministrator, 
the;  FAA  amenels  14  (JFR  part  39  eis 
feilleiws: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  autlmrity  e;ite>tie)n  feir  ])art  39 
e.emtinues  tei  reael  as  follows: 

Aiilheirify:  4!)  D.S.C.  l()()(g).401  Kt.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amenels  §  39.1 3  by  aeleling 
the  folleiwing  new  AD: 

2013-03-17  Reill.s-Reivce  De;iilsc:hliincl  I.lel  & 
Ce)  KG  |Fe)rine;rly  Reills-Reiyce; 
]1e;uts(:hlan(l  Ginlill,  foriiuerly  BMW 
Reills-Reiyeie  Gmbll):  Ame;iulme;nt  39- 
173.51:  13e)e:ke;t  No.  l'’AA-2()l 2-1035; 
11iri;e:te)nite;  Iele;nliiie;r  201 2-NE-33-AI1. 

(a)  Kffe;e;live:  Date; 

'This  iiirwi)rtluni;ss  elire;e:live;  (AD)  heieiomees 
e;ITe;e:live;  Mare:li  21.  2013. 

(h)  AtTe;e;le;(l  ADs 
Neaie;. 

(c)  A|)plie:al)ility 

'Iliis  AD  ;ipplie;s  to  the;  Iblleiwing  Kolls- 
Roye:e;  D(;iilse:hhuiel  I.lel  Go  KG  (RKD) 
leirhol’an  e;iigiiu;s  that  have;  any  eil  the;  liigli- 
pre;ssiire;  leiihine;  (IIP'T)  stage;  1  eir  sleige;  2 
elise:s  with  a  se;rial  niimhi;r  (.S/N)  lisle;el  in 
'Table;  1  tei  piiragniph  (e;)  eit  this  AD,  inslalli;el; 

(1)  KKD  BK700-710A1-10  iiiiel  BR700- 
710A2-20  liirhofan  e:ngine;s;  einel 

(2)  BR700-710('.4-1 1  mode;!  e;iigiiu;s  that 
heive;  harehviire;  e;onligiiralion  slanelarel 
710G4-11  eir  710G4-11/10  e;iigrave;d  eni  the; 
i;ngini;  elala  jilate;. 


FECTED  HPT  Stage  1  and  Stage  2 
Discs 


S/Ns  of  HPT  Stage  1 

S/Ns  of  HPT  Stage  2 

Discs,  Part  Number 

Discs,  P/N 

(P/N)  BRR23952 

BRR22008 

LDRQA05719  . 

LDRQA05791 

LDRQA05720  . 

LDRQA05944 

LDRQA05721  . 

LDRQA05722 

LDRQA05723 

LDRQA05724 

LDRQA05726 

LDRQA05727 

LDRQA05841 

LDRQA05842 

LDRQA05945 

(el)  Reason 

lliis  AD  was  pre)inple;el  hy  KRD  peerleirming 
an  e;valualie)n  that  {le;ti;rmini;el  that  ceirlain 
tlP'T  stage;  1  anel  stage;  2  dise.s  from  a  spe;e:ii'ie: 
sn])plie;r  may  e:e)nlain  ste;e;l  ine;lusie)ns  that 
may  e:ause;  the;  elise:s  to  tail  heilbre;  the;y  re;ae:h 
lhe;ir  e:urre;nt  life;  limits.  We;  eire;  issuing  this 
AD  te)  ])re;ve;nt  failure;  of  the;  DPT  stage;  1  anel 
stage;  2  elise:s.  whie:h  e:onlel  re;snll  in 
ime:ontiiine;el  failure;  of  the;  engine;  anel 
el<)mage;  te)  the;  airplane. 

(e)  Ae:lions  anel  (Jeimpliane:e; 

llnle;ss  iilreaelv  elone;.  remeive  frenn  se;rvie:e 
the;  IIP’T  stage;  1  .mel  sleige  2  (lise:s  listed  hv 
.S/N  in  'Teihle;  1  to  pareigraph  (e:)  of  this  All. 
at  the  following: 

(1)  For  HR700-710A1-10.  BR700-710A2- 
20.  anel  BK700-710G4-T1  e;ngine  meieleils 
(without  KRD  Moel  72-1014(10).  remove  the 
IIP'T  stage  1  emd  stage  2  elise;s  from  si;rvie:e 
heifore  a):e:imuilating  3,000  e:ve:h;s-sine:i;-ne;w 
(G.SN). 

(2)  For  the;  BK700-710G4-1 1  e;ngine  mtielel 
(with  KKD  Moel  72-101400).  ri;move  the;  IIP'T 
sleige  1  emel  sleige;  2  ili.se:s  from  servie:e;  heifore; 
eiceunuileiting  2.300  (LSN. 

(0  Installation  Prohibition 

After  the  e;ffee:tive  deite  eif  this  AD.  elo  not 
install  an  IIP'T  steige  1  emel  an  IIP'T  stage  2 
disc.  iele;ntifie;el  hy  S/N  in  'Teihle  1  lei 
paragreiph  (e:)  eif  this  AD.  in  the  same  i;ngine;. 

(g)  Alternative  Methods  eif  (Compliance 
(AMOGs) 

'The;  Meineigi;r.  Engine  (Ce;rtifie:eilion  ()ffie:e;. 
may  apjireive  AMOGs  feir  this  AD.  Use;  the 
proe:eehires  fenmel  in  14  GFK  39.1!)  te)  meike 
your  I'liepiest. 

(b)  Relate;cl  Inforinatiein 

(1)  For  more;  informeition  eihont  this  AD. 
e:ontae:t  Koheirt  Morleith.  Ae;rospeie:e;  Enginee;r. 
Engine  Gi;rtificeilion  ()ffie:e;.  F/\A.  Engine  K 
Propelle;)'  Dir(;i:toreite;.  12  Ne;w  England 
Executive;  t^irk.  Burlington.  MA  01803; 
pheene;  781-238-7154;  fax:  781-238-7199; 
eneeii  1:  rohrrt.c.innrl(iih@f(i(i.i^o\'. 

(2)  Refer  to  Eure)])eem  Aviation  .Safetv 
Age:ne:y  .Aii’worthiness  Diree:tive  2012-0100, 
eleite;il  August  30.  2012.  emel  Ke)lls-Ke)ye;e; 
De;ulse:hleinel  I.lel  K  (Ce)  KG  Alert  .Servie:e 
Bulletin  .SB-BR700-72-A900508.  elati;d  )nly 
20.  2012,  fe)r  re;leile;el  inforn)eition.  (Conleie:! 
K()lls-Koye;e  Deulse;hleind  I.lel  K  (Cei  KG. 
Ese:he;nwe^g  11.  Deihle;witz.  15827 
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IJlanktuilolilo-Ntahlow.  (aTinanv;  jjlioiio:  4?)  0 
;{:i-7()8(i-lH«a;  lax:  4‘l  0  :i:i-7()H(i-:i27(>.  lor  a 
cojiy  of  this  sorvico  inlorniation. 

(3)  Yon  may  view  this  sorvico  inlonnalion 
at  llio  FA,\.  Fiif>iiio  14  I’roixllcr  Dinicloralt!. 

12  N(!\v  England  Excuailivo  I’ark.  Hurliii^ton. 
MA.  For  information  on  tim  availahililv  of 
this  matorial  at  tIm  FAA.  call  781-238-7125. 

(i)  Material  Incorporated  by  Keferenc;e 
None. 

IssikkI  in  lhirlin«ton.  Massachnscilts.  on 
Fehrnary  5.  2013. 

Robert  |.  (ianley, 

Actin»  \}<in(ii’cr.  Engine  8-  Propcilar 
nircctonile.  Aircrafi  Crrlific.ation  Scn'ica. 

|FR  Dim:.  2013-0:t2(i‘l  Fibul  2-13-13;  «;4.5  ain| 
BILLING  CODE  4910-1 3-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[Docket  No.  CPSC-20 12-0040] 

16CFR  Part  1199 

Children’s  Toys  and  Child  Care 
Articles  Containing  Phthalates;  Final 
Guidance  on  Inaccessible  Component 
Parts 

AGENCY:  Consumer  Product  Safety 

('.ouuuissiou. 

action:  Final  rule. 

SUMMARY:  On  August  14.  2()()8,  Congress 
enacted  the  Consumer  Product  Safety 
Improvement  Act  of  2008  (Cl’SlA). 

Puiilic  Law  110-314.  Section  108  of  the 
(iPSIA.  as  amended  by  Public  Law  112- 
28.  jirovides  that  the  prohibition  on 
specified  jiroducts  containing 
phthalates  does  not  apjily  to  any 
comiionent  part  of  children's  toys  or 
child  care  articles  that  is  not  accessible 
to  a  child  through  normal  and 
reasonably  foreseeable  use  and  abuse  of 
such  product.  In  this  document,  the 
C.onsnmer  Product  Safety  Commission 
(CPSC  or  Commission)  i.ssues  guidance 
on  inaccessible  comjionent  parts  in 
children's  toys  or  child  care  articles 
subject  to  section  108  of  the  CPSIA. 
DATES:  This  rule  is  effective  February 
14.2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kri.stina  M.  Hatlelid.  I’h.D..  M.P.H., 
Toxicologist,  Office  of  Hazard 
Identification  and  Reduction,  IJ.S. 
(ionsnmer  Product  Safety  (iommission. 

Re.search  Place.  Rockville.  MD  208.'i0; 
telejihone  (301 )  087-2558: 
kluit  Mi  (Mcpsc.t^ov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 
7.  Slatutorv  Authority 

On  y\ngust  14.  2008,  (iongress  enacted 
the  CPSIA  (Pub.  L.  110-314),  as 


amended  on  August  12.  2011.  hv  Public 
Law  112-28.  Section  108  of  the  CPSIA. 
titled,  “Prohibition  on  Sale  of  Certain 
Products  Ciontaining  Specified 
Phthalates.”  permanently  ])rohihits  the 
sale  of  any  “children’s  toy  or  child  care 
article”  containing  more  than  0.1 
percent  of  three  sjiecified  jihthalates  (di- 
(2-ethylhexyl)  phthalate  (DFHP),  dibntyl 
phthalate  (HBP),  and  benzyl  butyl 
lihthalate  (BBP)).  Section  108  of  the 
CPSIA  also  prohibits,  on  an  interim 
basis,  “toys  that  can  he  placed  in  a 
child’s  mouth”  or  “child  care  article" 
containing  more  than  0.1  percent  of 
three!  additional  ])hthalates  (diisononyl 
phthalate  (DINP),  diisodecyl  jihthalate! 
(DIDP),  and  di-n-octyl  phthalate 
(DnOP)).  These  prohibitions  became 
effective  on  February  10,  2000.  15 
U.S.Ci.  2057c(a),  (h).  The  terms  or 
jihrases  “children’s  toy.”  “toy  that  can 
lie  placed  in  a  child’s  month,”  and 
“child  care  article.”  are  defined  in 
siiction  108(g)  of  the  CPSIA.  A 
“children’s  toy”  is  defined  as  a 
“consumer  ])roduct  designed  or 
intended  by  th(!  mannfactnrer  for  a  child 
12  years  of  age  or  younger  for  use  by  the 
child  wh(!n  the  child  ])lays.’’  A  toy  can 
be  placed  in  a  child’s  mouth  “if  any  part 
of  the  toy  can  actually  he  brought  to  the 
month  and  kept  in  the  month  hv  a  child 
so  that  it  can  be  snckcul  and  chciwed.  If 
the  children’s  product  can  only  be 
licked,  it  is  not  regarded  as  able  to  he 
placed  in  the  month.  If  a  toy  or  part  of 
a  toy  in  one  dimension  is  smaller  than 
5  centimeters,  it  can  Ik!  ])laced  in  a 
child’s  mouth.”  The  term  “child  care 
article”  means  “a  consumer  product 
designed  or  intended  hv  tlu! 
manufacturer  to  facilitate  sleep  or  the 
feeding  of  children  age  3  years  and 
younger,  or  to  help  such  children  with 
sucking  or  teething.”  15  LI.S.C.  2()57c(g). 

Section  lU8(d)  of  the  CPSIA  provides 
that  the  jnohibitions  for  the  specified 
])hthalates  shall  not  ajijily  to  any 
component  part  of  a  children’s  toy  or 
child  care  article  that  is  not  accessible 
to  a  child  through  normal  and 
reasonably  foreseeable  use  and  abuse  of 
such  product,  as  determined  by  the 
Commission.  That  section  fnrtlier 
jirovides  that  a  component  jiart  is  not 
accessible,  if  such  component  part  is  not 
])hvsicallv  exposed,  by  rea.son  of  a 
sealed  covering  or  casing,  and  does  not 
become  physically  exjiosed  through 
reasonably  foreseeable  use  and  abuse!  of 
the  product.  Reasonably  foreseeable  use 
and  abuse  includes  swallowing, 
mouthing,  breaking,  or  other  ciiildnm’s 
activities,  and  the  aging  of  the  ])roduct. 
15  U.S.C.  2n57c(d)(l). 

The  C.PSIA  directs  the  (Commission  to: 
(A)  Promulgate  a  rule  providing 
guidance  with  ULsjiect  to  what  jirodnct 


components,  or  classes  of  components, 
will  be  considered  to  be  inaccessible:  or 
(13)  adopt  the  sanu!  guidance  with 
n!sp(!ct  to  inacc(!.ssil)ility  that  was 
ado|)ted  bv  the  (Commission  with  r(!gard 
to  accessibility  of  hu  d  under  s(!ction 
l()l(h)(2)(B)  (if)  U.S.C.  1278a(l))(2)(13)). 
with  additional  consideration,  as 
a|)])roi)riate.  of  whether  such 
compon(!nt  can  be  plac(!d  in  a  child’s 
mouth.  15  U.S.(C.  2()57c(d)(3). 

Section  108  of  tlu!  (CPSIA  also 
direc:ted  tlu!  (Commi.ssion,  not  earlier 
than  180  days  after  the  date  of 
enactment  of  this  Act  jenacted  Aug.  14, 
2008|,  to  a])])oint  a  (Chronic  Hazard 
Advisory  Panel  ((CHAP),  pursuant  to  the 
prociulnres  of  section  28  of  the  CPSA 
(15  U.S.C.  2077).  to  .study  the  effects  on 
children’s  health  of  all  jihthalates  and 
phthalate  alternatives  as  used  in 
c:hildren’s  toys  and  child  can!  articles. 

15  U.S.(CC.  2057c(b)(2).  'I’he  (CCommission 
aj)])ointed  the  CHAP  on  April  14.  2010, 
to  study  the  effects  on  children’s  health 
of  all  phthalates  and  phthalate 
alternativ(!s.  as  used  in  children’s  toys 
and  child  care  articles.  The  (CHAP 
currently  is  working  on  a  report, 
including  recommendations,  to  he  sent 
to  tlu!  (Commission. 

Under  section  108(d)(2)  of  the  (CPSIA, 
the  (Commission  may  nwoke  any  or  all 
iLXchisions  granted  based  on  th(! 
inaccessible  com])onent  ])arts  provision 
of  section  108  of  tlu!  (CPSIA.  at  any  time, 
and  nKpiire  that  any  or  all  comixment 
])arts  manufactured  after  such  exclusion 
is  revoked,  comply  with  the 
])rohihitions  of  phthalat(!s.  if  the 
(Commi.ssion  finds,  hasiul  on  scientific 
evidence,  that  such  com])lianc:e  is 
necessary  to  |)rotec;t  th(!  inihlic  health  or 
.safety.  1.5  U.S.(C.  2057c(d)(2). 

2.  NoticH  of  Proposed  Guidance 

In  the  Federal  Reg!.ster  notice  of  )nly 
31, 2012  (77  FR  45297).  the  (Commission 
jnihlished  a  ])roposed  guidance  on 
inaccessible  phthalate-containing 
component  jiarts.  As  .stated  in  the 
preamble  to  the  proposed  guidance!  (77 
FR  45299),  the  Commission  propo.sed  to 
adojit  the  lead  guidance  for  det(!rmining 
inaccessible  component  jiarts  for 
jihthalates,  with  the  excejition  of 
liolyvinyl  chloride  (PV(C  or  vinyl)  or 
other  j)la.stit;ized  materials  covering 
mattr(!.sse.s  and  oth(!r  sleej)  surfaces 
d(!.signed  or  intended  by  the 
manufacturer  to  facilitate  sleej)  of 
children  ;ige  3  and  younger.  Both  the 
lead  guidance  and  jirojiosed  jihthalate 
guidance  sjiecified  that  a  children’s 
jiroduct.  toy.  or  child  care  article  that  is 
comjiletely  enc:lo.sed  or  covered  by 
fabric  is  considered  inaci:essible  to  a 
child,  imle.ss  the  jiroduct  or  jiart  of  the 
Jiroduct  in  one  dimension  is  smaller 
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than  continnaiters.  However,  the  lead 
guidance  did  not  exclude  vinvl  or  other 
plasticized  materials  covering 
mattresses  and  other  slee])  surfaces.  The 
])roposed  ])hthalate  gnidanc(!  found  that 
while  lead  is  unlikely  to  leach  through 
fabric  except  in  the  case  of  mouthing  or 
swallowing  an  item.  sluuUs  or  mattre.ss 
])ads  that  cover  a  vinyl  sle(;p  or  other 
j)lasticized  sleep  surface  shoidd  not 
.serve  as  a  harrier  to  the  i)otential 
exposure  of  i)hthalate.s  for  young 
t;hildren.  A  child’s  skin  comes  into 
close  contact  with  mattnjsses  and 
similar  products  for  large  portions  of  a 
day.  and  a  mattress  cover  could  he 
dampened  with  a  spilled  beverage, 
saliva,  sweat,  urine,  or  other  liquid, 
which  could  facilitate  ])hthalate 
migration  through  a  fabric  covering.  74 
FR  39.'53U  (August  7.  2009). 

In  addition,  although  section  108  did 
not  specifically  discpialify  ])aint. 
coatings,  or  elei;tro])lating  as  harriers 
that  would  render  phthalates 
inaccessible,  the  Commission  propo.sed 
to  adopt  the  .same  guidance  with  re.s])ect 
to  inaccessibility  for  phthalates  that  was 
ado|)ted  by  the  Connni.ssion  with  regard 
to  inaccessibility  of  lead.  Tin;  ])ro])o.sed 
phthalates  guidance  stated  that  ])aint. 
coatings,  and  (dectroplating  may  not  lx; 
considered  a  harrier  that  would  render 
j)hthalate-containing  com|)onent  |)art.s 
of  toys  and  child  care  articles 
inaccessible.  The  jiroposed  j)hthalates 
guidance  also  notcxl  that  in  some 
applications,  phthalates  are  added  to 
paint.  ])rinting  inks,  or  coatings.  77 
FR4.'5200. 

In  addition,  the  Ciommission 
determined  preliminarilv  that: 

•  An  accessible  component  part  is 
one  that  is  capable  of  being  toiu:hed  or 
mouthed  by  a  child; 

•  An  inacce.ssible  component  part  is 
one  that  is  located  inside  the  product 
and  not  cajjable  of  being  touched  or 
mouthed  by  a  child,  whether  or  not 
such  part  is  visible  to  a  u.ser  of  the 
product; 

•  An  inacce.ssible  ]xn't  is  one  that  may 
be  enclosed  in  any  type  of  material,  e.g.. 
hard  or  .soft  ])la.stic.  rubber,  or  metal 
(with  the  exception  of  vinyl  or  other 
plasticized  materials  covering 
matlres.s(xs  or  other  sleej)  surfaces  for 
children  age  3  and  vonnger); 

•  To  assess  wluitlier  a  ])art  is 
inaccessible,  the  acce.ssibility  probes 
defined  in  the  Commission’s  existing 
r(;gnIations  for  (walnating  ac:ce.s.sihility 
of  sharp  points  or  sharp  metal  or  glass 
edges  (18  CFR  1.500.48  and  1500.49)  are 
appropriate.  An  “accessible  ])hthalate- 
containing  com])onent  part”  would  be 
considered  one  that  contacts  any 
])ortion  of  the  specified  segment  of  the 
acce.ssibility  jjrobe.  An  “inacce.ssible 


phthalate-containing  component  j)art” 
would  be  consiilered  as  one  that  cannot 
be  contacted  by  any  ])ortion  of  the 
.sp(!cified  segment  of  the  accessibilitv 
])rob(!;  and 

•  Use  and  abn.se  te.sts  are  appropriate 
for  evaluating  wluifher  phthalat(!- 
containing  comj)onent  parts  of  a 
product  become  accessible  to  a  child 
during  normal  and  nnisonahlv 
foreseeable  n.se  and  abuse  of  the  product 
by  a  child  (with  the  exception  of  tin?  hite 
test).  The  pnrpo.st!  of  the  te.sts  is  to 
simulate  n.se  and  damage  or  abuse  of  a 
])roduct  by  children  and  to  exjjose 
potential  hazards  that  might  result  from 
n.se  and  abuse.  18  CFR  1 5()().5()-l  500.53. 

B.  Discussion  of  (iomments  to  the 
Propo.sed  Guidance  and  CPSC’s 
Responses 

Five  comments  were  received  on  the 
])ropo.sed  guidance.  Two  of  the 
comments  wen;  from  indn.strv  and  three 
from  consumers  or  nonprofit  consumer 
and  public:  health  organizations.  Most 
comments  express  general  .su])port  for 
the  guidance. 

I.  Fabric:  Matarials  as  a  Bairiar  to 
Ac(:assil)ilitv  of  Coiaponaat  Parts 

(ioinnuuit:  One  commenter  statcis  that 
fabric  should  not  be  considered  a 
barrier.  rc;gardle.s.s  of  the  size  of  the 
component.  bec:an.se  children  could  be 
exj)o.sed  to  phthalates  through  the 
fabric. 

Uasiwnsa:  As  ])rovid(!d  in  CPSC  staff’s 
briefing  memo  “Cnidance  for  Fvalnating 
Acccissibility  of  Phthalate-fiontaining 
Component  Parts”  dated  July  13.  2912. 
CPSC  staff  is  not  aware  of  any  .studies 
that  show  the  jcropensity  for  phthalatcis 
to  move  from  a  ])hthalate-contaiiung 
material  through  an  intact,  non- 
phthalate-containing  material,  such  as 
an  outside  covering,  where  it  could 
evcaitually  rciach  the  outside  of  a 
])roduct.  Furthermore;.  CPSC  staff  s 
r(;view  showi;d  that  the  non-va]K)r 
pa.ssive  movement  of  phthalat(;.s  within 
a  jji’oduct.  if  it  exists,  woidd  he 
(;xceedinglv  slow  and  would  iu;ver 
account  for  any  more  than  a  small, 
negligible  fraction  of  the  original 
phthalate  cont(;nt  of  the  inaccessihle 
phthalatcvcontaining  part.  Based  on 
(iP.S(i  staffs  analysis,  the;  Commission 
finds  that,  in  most  ca.ses.  phthalates  that 
are  inaccessihle  would  not  rt;sult  in 
physical  exposure  to  phthalat(;s.  nnl(;.ss 
it  is  r(;a.sonably  for(;se(;ahle  that  a 
com])onent  part  will  become  physically 
exposed  through  mouthing,  swallowing, 
breaking,  or  othc;r  children’s  activities, 
and  aging  of  the  product.  Accordingly, 
a  children’s  toy  or  child  care  article  that 
is,  or  contains,  a  phthalate-containing 
l)art  that  is  enclosed,  encased,  or 


cov(;red  by  fabric  and  passes  the 
a])propriate  use  and  abuse  te.sts  on  such 
covers,  is  considered  inacce.ssible  to  a 
child,  nnle.ss  the  product,  or  part  of  the 
])rodnct.  in  one  dimension,  is  smaller 
than  5  centimeters;  i.a.,  a  fabric-cover(;d 
component  ])art  is  not  inacce.ssible  if  the 
])rodnct.  or  ])art  of  the  product,  can  be 
l)laced  in  a  child’s  month. 

Moreover,  the  Gommission  reiterates 
that  vinyl  or  other  plasticized  materials 
covering  mattres.ses  and  other  sleep 
,snrfac:es  d(;signed  or  intended  by  a 
manufacturer  to  facilitate  sleep  for 
children  age  3  and  younger  should  not 
be  considered  to  be  made  inaccessible 
through  the  n.se  of  a  fabric  covering.  As 
discussed  in  the  ])reamble  of  the 
propo.sed  guidance,  the  Commission 
reviewed  phthalate-containing  vinyl  or 
other  ])la.sticized  materials  covering 
mattresses  and  sleep  surfaces  intendc;d 
for  young  children.  These  mattres.ses  or 
sleej)  surfaces  are  too  large  to  be  |)laced 
in  a  child’s  mouth.  Although  such 
mattresses  or  sleej)  surfaces  may  be 
covered  by  fabric,  such  as  sheets  or 
mattress  j)ads,  additional  consideration 
was  given  to  whether  childr(;n  would 
hecome  j)hv.sicallv  exj)o.sed  to  the  vinvl 
c)r  other  j)lasticized  materials  covering 
the  surface  through  rea.sonably 
for(;seeable  use  and  abuse  of  the 
j)rodnct.s.  including  swallowing, 
mouthing,  hreaking.  or  other  children’s 
activities,  and  the  aging  of  the  j)roduct. 
3’he  Commission  determined  there  mav 
be  instances  in  which  a  child’s  skin 
comes  into  clo.se  contact  with  a  fabric 
covering  over  a  j)hthalate-containing 
item  for  large  j)ortion.s  of  a  day,  such  as 
a  vinyl  or  other  j)Ia.sticized  material 
covering  a  mattress  or  other  sleej) 
surface.  Young  children  tyj)ically  .sj)end 
more  than  half  of  each  day  .sleej)ing  or 
resting,  frecjnently  on  a  mattre.ss  or 
similar  item.  While  a  mattress  is 
tyj)ically  cover(;d  with  a  sheet  or 
mattress  j)ad.  such  non-j)ermanently 
affixed  coverings  that  are  either 
.suj)j)lied  with  the  mattre.ss  or  j)rovided 
bv  the  consumer  should  not  be 
considered  to  render  the  underlying 
material  inaccessible.  As  with  the 
j)otential  transfer  of  j)hthalat(;.s  by  saliva 
during  mouthing  of  an  item,  a  mattress 
cover  damj)ened  with  a  .sj)ilh;d 
beverage,  saliva,  sweat,  urine,  or  other 
liijuid,  could  facilitate  j)hthalate 
migration  through  the  fabric. 
Furthermore,  a  nonj)(;rmanent  covering 
cannot  b(;  assumed  to  be  in  n.se  at  all 
times;  if  it  is  not.  the  mattress  could  no 
longer  be  considered  inacce.ssible.  For 
the.se  reasons,  vinyl  (or  other  j)la.sticized 
material)  covered  mattresses/sleej) 
surfaces,  which  contain  j)hthalates. 
designed  or  intended  bv  a  manufacturer 
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to  facilitate  sleep  lor  children  age  3  and 
younger,  should  not  he  considered  to  he 
made  inaccessible  through  the  use  ol  a 
fabric  covering. 

Comn/e/i/;  One  cominenter  states  tliat 
tlie  j)ropo.sed  guidance  ‘‘exeiniJts 
components  covered  in  fal)ric  provided 
that  the  underlying  component  is  not 
smaller  than  ."j  centimel(;r.s  in  any  one 
dimension.”  According  to  the 
commenter.  any  exposure  to  phthalates- 
containing  com])onent  parts  within 
fabric  coverings  is  verv  low  and  all 
phthalate-containing  comj)onent.s  parts 
covered  by  fabric  should  he  exempt, 
irrespective  of  the  size  of  the  j)art.  The 
commenter  al.so  suggests  that  a  f/e 
/J/U7m?y.s’ exception  shoidd  he  considered 
for  acce.ssihle  .small  j)lasticized  jjarts. 

liHsponsa:  The  commenter 
misinteqirets  the  fabric  covering 
re.striction  in  the  jiroposed  guidance  on 
inaccessible  phthalate-containing 
com])onent  parts.  The  j)roj)osed 
guidance  states  that  "a  children’s 
product  that  is  or  contains  a  phthalate- 
containing  j)art  which  is  enclosed, 
enca.sed.  or  covered  hv  fabric  and  passes 
the  appropriate  use  and  abuse  te.sts  on 
such  covers,  is  inaccessible  to  a  child 
mde.ss  the  product  or  ])art  of  the  i)roduct 
in  one  dimension  is  smaller  than 
centimeters.”  However,  the  .'5  centimeter 
measure  is  a])|)lied  to  the  fabric-covered 
|)art  or  product  (i.e.,  a  fabric  covered 
plastic  button),  not  to  the  size  of  the 
underlying  phthalate-containing 
component  part.  If  a  toy  or  part  of  a  toy 
in  one  dimension  is  smaller  than  .'i 
centimeters,  it  can  he  jjlaced  in  a  child’s 
mouth  (i.e..  a  fabric  covered  plastic  ear 
on  a  .stuffed  animal).  A  ])hthalate- 
containing  component  ])art  which  is 
enca.sed  by  a  fabric  covering  is 
considered  to  1m;  accessible  to  a  child  if 
the  part  or  product  is  smaller  than  .I 
centimeters  in  any  dimension  because 
such  a  j)art  or  jjroduct  could  he  j)laced 
in  a  child’s  mouth,  and  the  fabric  is  not 
exjK;cted  to  jM;rform  as  a  harrier  to  saliva 
or  other  fluids  or  to  ])revent  direct 
contact  hv  the  chilli  with  the  .saliva  or 
other  fluid  after  a  fluid’s  contact  with 
the  phthalate-containing  jiart.  Even  if  a 
fabric  covering  j)as.se.s  the  applicable  use 
and  ahu.se  te.sts.  such  a  covering  is  not 
a  harrier  to  the  underlying  material  if 
the  |)roduct  can  hi;  ])laced  in  the  mouth 
hecau.se  it  is  smaller  than  .5  centimeters. 

ff  the  phthalate-containing  comjionent 
part  that  is  eni.ased  by  fabric  covering 
is  centimeters  or  greater  in  dimension, 
such  a  part  of  |)roduct  is  considered  to 
1m;  inacce.ssihle  to  a  child,  hecau.se  the 
part  or  product  in  not  likely  to  he  j)ut 
in  the  mouth  or  swallowed  (i.e.,  plastic 
electronic  box  inside  a  stuffed  animal). 
As  discu.s.s(;d  above,  however,  vinyl  or 
other  j)la.sticized  material  covering  a 


mattress  or  other  sleep  surface  which  is 
designed  or  intended  hv  a  manufacturer 
to  facilitate  sleej)  of  children  age  3  and 
younger,  even  when  covered  with  a 
sheet  or  mattress  ])ad,  will  .still  he 
considered  acce.ssihle  given  that  the 
foreseeable  use;  and  abuse  of  the 
product,  including  spilled  beverages, 
saliva,  .sweat,  urine,  or  other  liipiids, 
may  facilitate  phthalate  migration 
through  the  fabric. 

'I'lie  statute  do(;.s  not  ])rovide  for  a  da 
nuniinis  exception  for  accessible 
com])onent  parts,  and  the  Ciommission 
is  not  considering  in  this  guidance  such 
exceptions  for  accessible  ])hthalate- 
containing  children’s  toys  and  c.hild 
care  articles.  However,  we  note  that  a 
C31AP  has  been  convened  to  stuilv  the 
effects  on  children’s  health  of  all 
])hthalates  and  phthalate  alternatives,  as 
used  in  c.hildren’s  toys  and  child  care 
articles.  Based  on  the  findings  and 
recommendations  of  the  (33AB,  any 
guidance  concerning  phthalates  may  he 
modified  and  revised,  as  approjiriate. 

(k)mmant:  The  .same  commenter  al.so 
states  that  the  exclusion  of  fabric 
materials  as  a  harrier  to  acce.ssihilitv  for 
phthalate-containing  parts  or  jiroducts 
smaller  than  ."i  centimeters  is 
inconsistent  with  the  ('ommission’s  use 
and  abuse  testing. 

Raspoiisa:  Tha  jjropo.sed  guidance 
provides  that  accessibility  of  component 
])art.s.  as  a  result  of  normal  and 
reasonably  fore.seeahle  u.se  and  ahu.se  of 
the  ))roduct,  should  hi;  evaluated  using 
the  use  and  abuse  te.sts  uuder  the 
(Commission’s  regulations  at  18  (CFR 
l.'j()0..'j()  through  l.^(){)..'j3  (excluding  the 
bite  test  in  ])aragraph  (c)  of  §§  1. ')()().. '51- 
1.'5()()..'53).  VVe  disagree  that  the  exclusion 
of  fabric  materials  as  a  harrier  to 
accessibility  is  inconsistent  with  the 
Commission’s  u.se  and  ahu.se  te.sting. 

The  (Commission  finds,  in  general,  that 
fabric  coverings  can  he  considered 
harriers  to  the  underlying  materials 
because  such  coverings  jjreven.t  direct 
physical  contact  with  the  phthalate- 
containing  ])art.s.  The  ajjpropriate  use 
and  abuse  tests,  such  as  the  test  for  the 
integrity  of  .seams,  should  he  used  to 
evaluate  fabric  coverings  to  ensure  that 
the  component  ])art.s  remain  physically 
inaccessible  to  a  child,  ll.se  and  abuse 
te.sting  generallv  is  ajiplied  to  evaluate 
whether  a  component  ])art  mav  become 
Ijhysically  acce.ssihle  as  a  result  of 
reasonably  fore.seeahle  u.se  and  ahu.se  of 
the  product,  including  swallowing, 
mouthing,  breaking,  or  other  children’s 
activities.  Hi.storically.  this  te.sting  has 
been  used  to  evaluate  the  ])resence  of 
physical  hazards,  such  as  small  jjarts, 
which  may  he  choking  hazards,  or  sharp 
j)oint.s  anil  edges.  In  the  casi;  of  leail- 
containing  or  ])hthalate-containing 


component  parts,  these  te.sts  are  used  to 
evaluate  the  potential  for  physical 
contact  with  the  parts.  The  material 
beneath  a  fabric  covering  should  not  he 
considered  to  he  inaccessible  to  a  child 
if  the  part  or  ])roduct  is  smaller  than  15 
centimeters  in  any  dimension  hecau.se 
such  a  part  or  i)roduct  could  he  placed 
in  a  child’s  mouth,  and  fabric  is  not 
expected  to  perform  as  a  harrier  to  saliva 
or  other  fluids  or  to  ])revent  direct 
contact  by  the  child  with  the  .saliva  or 
other  fluid  after  a  (hud’s  contact  with 
the  phthalate-containing  })art.  Even  if  a 
fabric  covering  passes  the  applicable  use 
and  abuse  tests,  such  a  covering  is  not 
a  harrier  to  the  underlying  material  if 
the  ])roduct  can  he  placed  in  the  mouth. 

2.  Exclusion  oft  ha  “Bita  Tast"  from  lisa 
ond  Al)usa  Tasting 

Conunant:  Two  commenters  question 
the  exclusion  of  the  "bite  test”  from  the 
use  and  abuse  te.sting  and  requested  that 
it  he  included  in  the  guidance. 

Hasponsa:  Currently,  the  (Commission 
does  not  u.se  the  bite  test  .s]M;cifii;d  in  1(5 
CFR  1.'5()()..'51-1.'5(K)..'53),  as  a  result  of  a 
court  case  [dlavar  Idaa  do..  Inc.  v. 
(ionsinnar  Brodnet  Sofatv  (Commission, 
3H.'5  F.  Supp.  (588  (E.D.  N.Y.  1974))  that 
questioned  the  approjuiateness  of  this 
test.  Becau.se  the  bite  test  currently  is 
not  a])plied  as  part  of  u.se  and  abuse 
testing  for  consumer  jiroducts.  it  will 
not  he  applied  for  the  purposes  of 
evaluating  products  for  accessibility  of 
phthalate-containing  component  ])art.s. 
However,  this  requirement  may  he 
modified  in  a  future  i)roceeding  if  the 
bite  te.st  is  reevaluated. 

.7.  Baqniramants  for  Lobaling  of  Art 
Mntarials 

(Conunant:  One  commenter  requests 
consistency  among  the  requirements  for 
paints  and  other  surface  coatings  for 
lead  and  j)hthalate.s  and  the 
requirements  under  A.STM  D  423(5  and 
ASTM  F  9(53  that  address  art  materials. 
1’his  commenter  specifically  requests 
that  bottles  of  jiaint  available  in  retail 
stores  should  comply  with  all 
requiri;ment.s  because  such  jjaint  could 
he  used  hv  children  or  on  products  for 
children. 

Basponsa:Th\s  comment  is  outside 
the  scope  of  this  guidance,  which 
addresses  the  issue  of  when  a  phthalate- 
containing  component  j)art  of  a 
children’s  toy  or  child  can;  article  is 
considered  to  he  inaccessible  to  a  child. 
The  Standard  (Consnmar  Safatv 
Spacification  for  Toy  Safatv,  ASTM  F 
9(53  requires  that  all  art  materials 
com])ly  with  the  Lah(;ling  of  Hazardous 
Art  Materials  Act  (EHAMA).  In  addition 
to  the  EHAMA  requirements  discu.s.seil 
above,  art  materials  that  are  designed  or 
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intended  primarily  for  chililren  12  years 
of  age  or  younger,  art;  also  reejuired,  like 
all  eliildren’s  i)rodn(:ts.  to  comply  with 
the  recpurements  of  the  CFSIA, 
including  third  party  testing  and 
certification. 

(1.  EtTective  Date 

Although  guidance  documents  do  not 
nupure  a  particular  effective  date  under 
the  Administrative  Procinlure  Act.  5 
Ik.S.C.  5.'53(d)(2),  the  (Commission 
recognizes  the  need  for  providing  the 
guidance  expeditiously.  In  addition, 
material  jjiihlished  in  the  (Code  of 
Federal  Regulations  must  have  an 
effective  date.  Ac:cordingly.  the 
guidance  will  take  effect  upon 
publication  in  the  F’ederal  Register. 

D.  Final  (Guidance 

The  Commission  is  i.ssning  the  final 
guidance  without  substantive  change 
from  the  })roposed  guidance. 

Iasi  of  Subjects  in  IH  (CFR  Part  1199 

Bnsine.ss  and  industry.  Infan. s  and 
children.  Consumer  protection.  Imports, 
'I'oys. 

For  the  reasons  stated  aht)ve,  the 
(Commission  adds  18  CFR  part  119‘)  to 
read  as  follows: 

PART  1199—  CHILDREN’S  TOYS  AND 
CHILD  CARE  ARTICLES  CONTAINING 
PHTHALATES;  GUIDANCE  ON 
INACCESSIBLE  COMPONENT  PARTS 

Authority:  1  .'5 1 1..S.(C.  12.=)1-1289.  80  .Stal, 
1207.  125  .Slat.  278. 

§1199.1  Children’s  toys  and  child  care 
articles:  Phthalate-containing  inaccessible 
component  parts. 

(a)  Section  108  of  the  (Consumer 
Product  .Safety  Improvement  Act  of 
2008  ((CCP.SIA)  i)ermanently  prohibits  the 
sale  of  any  “children's  toy  or  child  care 
article’’  containing  more  than  0.1 
|)ercent  of  three  specified  phlhalates  (di- 
(2-ethylhexyl)  phthalate  (DEHP),  dihutyl 
phthaiate  (DBP).  and  benzyl  butyl 
phthalate  (BBPj).  Section  108  of  the 
CPSIA  also  prohibits,  on  an  interim 
basis,  “toys  that  can  he  ])laced  in  a 
child’s  month”  or  “child  care  article” 
containing  more  than  0.1  percent  of 
three  additional  phthalates  (diisononvl 
|)hthalate  (DINP).  diisodecvl  phthalate 
(DllJP),  and  di-n-octyl  i)hthalate 
(DnOP)).  A  “children’s  toy”  is  defined 
as  a  consumer  jiroduct  designed  or 
intended  hv  the  manufacturer  for  a  child 
12  years  of  age  or  younger  for  use  by  the 
child  when  the  child  plays.  A  toy  can 
he  ])laced  in  a  child’s  month  if  any  part 
of  the  toy  can  actually  he  brought  to  the 
month  and  kept  in  the  month  by  a  child 
.so  that  it  can  he  sucked  and  chewed.  If 


the  children’s  ])rotluct  can  only  he 
lickcid,  it  is  not  regarded  as  able  to  he 
placed  in  the  month.  If  a  toy  or  part  of 
a  toy  in  one  dimension  is  smaller  than 
5  centimeters,  it  can  he  placed  in  the 
month.  The  term  “child  care  article” 
means  a  consumer  ])roduct  designed  or 
intended  by  the  manufacturer  to 
facilitate  slee])  or  the  feeding  of  children 
age  3  years  and  younger,  or  to  helj)  such 
children  with  sucking  or  teething. 

(h)  .Section  l()8(d)  of  the  (iP.SlA 
provides  that  the  prohibitions  in 
paragraph  (a)  of  this  section  do  not 
apply  to  component  parts  of  a  children’s 
toy  or  child  care  article  that  are  not 
accessible  to  children  through  normal 
and  reasonably  foreseeable  use  and 
abuse  of  such  product,  as  determined  by 
the  ('.ommission.  A  component  part  is 
not  acce.ssihle  if  it  is  not  physical Iv 
exjjosed,  by  reason  of  a  .sealed  covering 
or  casing,  and  does  not  become 
]jhv.sically  ex])osed  through  reasonably 
ibre.seeahle  u.se  and  ahn.se  of  the 
])rodnct,  including  swallowing, 
mouthing,  breaking,  or  other  children’s 
activities,  and  the  aging  of  the  |)roduct. 

(c)  .Section  l()8(d)(3)  of  the  CPSIA 
directs  the  Commission  tf)  promulgate  a 
rule  to  provide  guidance  with  respect  to 
what  ])roduct  components  or  classes  of 
c:omponent.s  will  he  considered  to  he 
inaccessible  for  a  children’s  toy  or  child 
care  article  that  contains  phthalates  or 
adopt  the  same  guidance  with  resjject  to 
inaccessibility  that  was  adopted  by  the 
Commission  with  regard  to  accessibility 
of  lead  under  section  l()l(h)(2)(B)  (1.5 
IJ..S.C.  1278a(l))(2)(B)),  with  additional 
consideration,  as  ap])ro])riate.  of 
whether  such  component  can  he  ])laced 
in  a  c;hild’s  month.  1.5  l)..S.C. 

2()57c(d)(3].  The  Commission  ado])ts  the 
same  guidance  with  respect  to 
inaccessibility  for  the  jilithalates  that 
was  adopted  by  the  Commission  with 
regard  to  accessibility  of  lead,  however, 
vinyl  (or  other  pla.sticized  material) 
covered  mattresses/sleep  surfaces,  that 
contain  ])hthalates  that  are  designed  or 
intended  by  the  manufacturer  to 
facilitate  sleep  of  children  age  3  and 
younger,  are  considered  accessible  and 
would  not  he  considered  inaccessible 
through  the  use  of  fabric  coverings, 
including  sheets  and  mattre.ss  pads. 

(d)  The  accessibility  probes  specified 
for  sharp  points  or  edges  under  the 
Commission’s  Uignlations  at  18  CFR 
1500.48-1 500.49  should  he  n.sed  to 
a.sse.ss  the  acce.ssihility  of  phthalate- 
containing  component  ])arts  of  a 
children’s  toy  or  child  care  article.  A 
l)hthalate-containing  component  part 
would  he  considered  accessible  if  it  can 
he  contacted  by  any  portion  of  the 
specified  segment  of  the  acce.ssihility 
probe.  A  phthalate-containing 


com|)onent  part  would  he  considered 
inaccessible  if  it  cannot  he  contacted  hv 
any  i)ortion  of  the  .sjjecified  segment  of 
the  accessibility  probe. 

(e)  For  children’s  toys  or  child  care 
articles  intended  for  children  that  are  18 
months  of  age  or  younger,  the  use  and 
abuse  tests  set  forth  under  the 
(iommi.ssion’s  regulations  at  18  (IFR 
1500.50  and  18  CFR  1500.51  (excluding 
the  bite  test  of  §  1500.51(c)),  should  he 
n.sed  to  evaluate  accessibility  of 
phthalate-containing  component  parts 
of  a  children’s  toy  or  child  care  article 
as  a  result  of  normal  and  reasonably 
foreseeable  use  and  abuse  of  the 
product. 

(0  For  children’s  toys  or  child  care 
articles  intended  for  children  that  are 
over  18  months,  hut  not  over  38  months 
of  age,  the  use  and  abuse  tests  set  forth 
under  the  Commission’s  nigidations  at 
18  CFR  1.500.50  and  18  CFR  1500.52 
(excluding  the  bite  te.st  of  §  1500.52(c)), 
should  be  used  to  evaluate  acce.ssihility 
of  i)hthalate-containing  component 
parts  of  a  c:hildren’.s  toy  or  child  care 
article  as  a  result  of  normal  and 
reasonably  foreseeable  use  and  abuse  of 
the  product. 

(g)  For  children’s  toys  intended  for 
children  that  are  over  3()  months,  hut 
not  over  98  months  of  age,  the  u.se  and 
abuse  tests  set  forth  uiKler  the 
(iommission’s  regulations  at  18  CFR 
1500.50  and  18  CFR  1500.53  (excluding 
the  bite  te.st  of  §  1 500.53(c)).  should  he 
used  to  evaluate  acce.ssihility  of 
phthalate-containing  com])onent  parts 
of  a  children’s  toy  as  a  result  of  normal 
and  reasonably  foreseeable  use  and 
abuse  of  the  product. 

(h)  For  children’s  toys  intended  for 
children  over  98  months  through  12 
years  of  age.  the  use  and  abuse  tests  set 
forth  under  the  Commi.ssion’s 
regulations  at  18  CFR  1500.50  and  18 
CFR  1500.53  (excluding  the  bite  te.st  of 
§  1500.53(c))  intended  for  children  ages 
37-98  months  should  he  n.sed  to 
evaluate  acce.ssihility  of  j)hthalate- 
containing  coinj)onent  jjarts  of  a 
children’s  toy  as  a  result  of  normal  and 
reasonably  foreseeable  use  and  abuse  of 
the  ])roduct. 

(i)  Because  the  Commission  adopts 
the  same  guidance  with  respect  to 
inaccessibility  for  phthalates  that  was 
adoptcul  by  the  Commission  with  regard 
to  imu:ces.sihility  of  lead,  paint, 
coatings,  and  electroplating  may  not  he 
considered  a  harrier  that  would  render 
phthalate-containing  comptuient  parts 
of  toys  and  child  care  articles 
inaccessible.  A  children’s  toy  or  child 
care  article  that  is  or  c;ontains  a 
phthalate-containing  j)art  that  is 
enclosed,  encased,  or  covered  by  fabric 
and  ])asses  the  approj)riate  n.se  and 
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al)use  tests  on  such  covias.  is 
considenMl  inacciissihle  to  a  cliild. 
unless  the  product  or  part  of  the 
product,  in  one  diiueusiou.  is  siualier 
than  centimeters.  However,  vinyl  (or 
other  plasliciztid  inattaial)  covenul 
maltnisses/slee])  smlaces  that  contain 
l)hlhalates  that  are  designed  or  intended 
In'  the  manulactiirer  to  facilitate  sleep  of 
childiHiii  ag(!  3  and  younger,  are 
considcinul  accessihh;  and  would  not  he 
consid(!red  inacc(!.ssil)le  through  the  u.s(! 
of  fahric  coverings,  including  sheets  and 
mattress  pads. 

(j)  The  intentional  disas.semhly  or 
destruction  of  products  hy  children 
older  than  age  8  years,  hy  means  or 
knowhuige  not  generally  available  to 
younger  children,  including  u.se  of  tools, 
will  not  he  consideriul  in  evaluating 
products  for  accessibility  of  ])hthalate- 
containing  components. 

Diiled:  I’lljiiiarv  1  1.  201 3. 

'i'ofici  A.  SleviMisen. 

Sccrclarv.  (jmsumar  Product  Sofclv 
(Commission. 

|I  K  Ddc.  2()i:i-();U()(l  l-il.-d  H:!.")  ami 

BILLING  CODE  6335-01 -P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

[SATS  No.  MT-032-FOR;  Docket  ID  No. 
OSM-201 1-0011] 

Montana  Regulatory  Program 

agency:  Office  of  .Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Final  rule. 

SUMMARY:  We  are  issuing  a  final 
decision  on  an  amendment  to  the 
Montana  regulatory  jirogram  (the 
Montana  |)rogram)  under  the  .Surface 
Mining  Control  and  Reclamation  Act  of 
1?)77  (.SMCRA  or  the  Act).  \Y(!  are  not 
ap])roving  the  amendment.  Montana 
jirojKKses  changes  to  the  Montana  .Strip 
and  Underground  Mine  Riiclamation 
Act  (M.SUMRA)  that  differentiate 
hetwcien  coal  heneficiation  and  coal 
|)reparalion  plants.  Montana  revi.sed  its 
program  to  clarify  amhiguilies  and 
improve  operational  efficiency. 

DATES:  h: fleet ivn  Dale:  luihruarv  14. 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
leffrey  Ideischman.  (iasjier  I'ield  Office 
Director.  Telephone:  (307)  201-().'>.‘>0. 
Internet  address: 
jlleis(:linuiit@()SMHE.i>()v. 

SUPPLEMENTARY  INFORMATION: 


I.  liackgroiiiul  on  tin;  Montana  I’rograin 

II.  .Sninnission  of  llie  Proposcui  AinendnnMit 

III.  Office  of  .Snrtace  Mining  Reclamation  and 

Rnforcianenl's  (O.SMRR's)  findings 

IV.  .Snminarv  and  Disposition  of  Oonunenis 

V.  OSMKfs  Decision 

VI.  I’rocialnral  Delmniinations 

I.  Hac:kground  on  the  Montana  Program 

.Section  .')03(a)  of  the  Act  permits  a 
.State  to  assume  ])rimacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-l’ederal 
and  non-Indian  lands  within  its  borders 
hy  ilemon.strating  that  its  .State  |)rogram 
includes,  among  otluir  things,  “a  .Slate 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
re{]uirements  of  this  Act  *  *  *:and 
rules  and  regulations  consistent  with 
regulations  issued  hy  the  .Secretary 
pursuant  to  this  Act.”  .See  30  U..S.(]. 
12.')3(a)(l)  and  (7).  On  the  basis  of  these 
criteria,  the  .Secretary  of  the  Interior 
conditionally  approved  the  Montana 
])rogram  on  April  1.  1080.  You  can  find 
background  information  on  the  Montana 
])rogram.  including  the  .Secretary’s 
findings,  the  disposition  of  commimts. 
and  comlitions  of  approval  in  llu!  Ajiril 

I.  1080.  Federal  Register  (4.'j  ER  21.'’i00). 
You  can  also  find  later  actions 
concerning  Montana’s  |)rogram  and 
])rogram  amendments  at  30  Ul-'R  02Ci.l.'). 
020.10.  and  020.30. 

II.  Submission  olThe  Proposed 
Amendment 

Ilv  letter  dated  )une  7.  201 1 .  Montana 
sent  us  a  proposed  amendment  to  its 
program  (.SAT.S  number:  M'r-032-F()R. 
Administrative  Record  Docket  ID  No. 
O.SM-201 1-001 1 )  und(!r  SMCRA  (30 
U..S.C.  1201  et  .sf,‘f/.).  Montana  submitted 
the  amendment  to  include  changes 
made  to  the  M.SUMRA  as  a  result  of  the 
Montana  Legislature’s  2011  passage  of  a 
Senate  Bill  (.SB  207)  relating  to  coal 
heneficiation.  Montana  sent  the 
anumdment  to  include  changes  made  at 
its  own  initiative. 

We  announced  receijit  of  the 
pro])osed  amendment  in  the  October  17. 
2011.  Federal  Register  (70  FR  0404.'i).  In 
the  saiiK!  document,  we  ojimied  the 
])uhlic  comment  ])eriod  and  ])rovided  an 
oi)|)ortunity  for  a  |)uhlic  hearing  or 
meeting  on  the;  amendment’s  adecpiacy 
(Admini.strative  Record  No.  MT-20-11: 
Administrative  Record  Document  ID  No. 
().SM-201 1-001 1-0001).  We  did  not 
hold  a  public  hearing  or  meeting 
because  no  one  reipiested  one.  'I’he 
public  comment  period  endiMl  on 
November  Ki,  2011.  We  received  four 
inihlic  comments  and  four  Federal 
agency  comments  (di.scu.ssed  under  “IV. 


.Summary  and  Dis]K)sition  of 
(lomments”). 

During  our  revimv  of  Montana’s 
submittal  and  the  comments  received, 
we  identified  concerns  with  the 
anumdment  pro])osal  including  its 
newlv  jiroposed  .statutorv  definition  of 
"(loal  heneficiation  ])lant”  at  Montana 
Uode  Annotated  (M(;A)  .Sciction  82-4- 
203(0).  as  widl  as  pro])osed  revisions  to 
its  currently  ajiproved  .statutory 
definitions  of  "Coal  prejiaration  ])lanl” 
at  MC:A  .Section  82-4-203(11); 
“(ll)eration”  at  Mf’.A  Section  82-4- 
203(34);  "()])erator”  at  MCA  .Section  82- 
4-203(3.'i):  “.Strip  mining”  at  MCA 
.Section  82-4-203(48)  (h);  and 
“Underground  mining”  at  Mf^A  .Sec:tion 
82-4-203(.'i2).  We  notified  Montana  of 
the.se  concerns  hy  letter  dated  Fehruarv 
14.  2012  (Admini.strative  Record  No. 

M  r-20-l.'i;  Admini.strative  Record 
Document  ID  No.  ().SM-201 1-0011- 
0011). 

W(!  delayed  final  rulemaking  to  afford 
Montana  the  opportunity  to  submit  new 
material  to  address  the  deficicmcies. 
Montana  responded  in  a  letter  dated 
March  14.  2012.  that  all  of  the  propo.siul 
changes  are  legislative  amendments  to 
tlu!  M.SUMRA  and  because  they  are 
changes  in  statute  and  not  rule,  the 
Montana  De|)artnu!nt  of  Environmental 
Qualitv  (DFQ)  has  no  authoritv  to 
amend  them  (Administrative  Record  No. 
MT-2‘)-10;  Admini.strative  Record 
Document  ID  No.  {).SM-201 1-001 1- 
0012).  As  a  result.  Montana  statiul  that 
it  will  not  he  submitting  revised 
amendments  or  draft  jiropo.sed  changes 
in  re.s])onse  to  our  l'’ehruary  14.  2012. 
letter.  Therefore,  we  are  |)roceeding 
with  the  final  rule  Federal  Register 
document. 

III.  OSMRE’s  Findings 

30  CFR  732.1 7(h)(10)  retiuires  that 
State  program  amendments  meet  the 
criteria  for  ajiiiroval  of  State  programs 
.set  forth  in  30  CF’R  732.1. '5.  including 
that  the  .State’s  laws  and  regulations  are 
in  accordance  with  the  jirovi.sions  of  the 
Act  and  consistent  with  the 
retjuirements  of  30  CFR  Bart  700.  In  30 
CF’R  730..').  O.SMRF  defines  “consistent 
with”  and  “in  accordance  with”  to 
mean  (a)  with  regard  to  .SMCRA.  the 
.State  laws  and  regulations  are  no  liiss 
stringent  than,  meet  the  minimum 
reciuirements  of.  and  include  all 
a])])licahle  ])rovi.sion.s  of  the  Act  and  (h) 
with  regard  to  the  F’ederal  regulations, 
the  .State  laws  and  regulations  are  no 
l(!s.s  eflective  than  the  Federal 
regulations  in  nuMiting  the  re(|uirement.s 
of  SMCRA. 

F'ollowing  are  the  findings  we  made 
concerning  the  amendment  under 
.SMCRA  and  the  Federal  regulations  at 
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30  CFR  732.1. '5  and  732.17.  We  are  not 
a|)]noving  the  amendment  as  descriljed 
l)el()\v. 

A.  Minor  Jitn'isions  to  Montano's 
Statntas 

Montana  ])ro])oses  minor  wording  and 
editorial  (:hang(!s  to  its  cnrrtmtlv 
approved  statutory  definitions  of  “(loal 
conservation  plan”  at  M(L'\  .Section  82— 
4-203(5));  “Imminent  danger  to  tin; 
health  and  safety  of  the  public"  at  MCA 
.Section  82^-203(2!5);  “Minahle  coal"  at 
MCA  .Section  82-4-203(32): 
“I’rospecting"  at  MCA  .Section  82-4- 
203(41)  (h);  and  "Residential”  at  MC.A 
.S(!Ction  82-4-203(40). 

The.se  minor  wording  and  editorial 
changes  do  not  impact  the  effectiveness 
of  the  current  .statutes  and  do  not 
adversely  affect  other  as])ect.s  of  the 
program.  O.SMRF.  was  prepared  to 
aj)|)rove  them.  However,  in  its  March 
14,  2012,  letter  Montana  ex})lained  that 
as  a  matter  of  state  law  OSMRF  must 
a])prove  (Chapter  408  as  a  whole  before 
any  ])ortion  of  it  can  take  effect  |.SB  25)7 
was  ])ul)lished  as  Cha])t(!r  408,  Laws  of 
2011  by  the  .S(;c:retarv  of  .State). 

.Sj)ecifically.  Montana  nderenced 
.S(!ction  2  of  Cha])ter  408  which 
provides: 

I'l’liis  acti  is  (ihective  on  IIk!  date;  llial  lh(i 
oHice  ot  surtace  mining  nuilaination  and 
(aiiorcement  ])nl)lislu;s  notice  in  tlie  Federal 
Register  llial  (this  acll  is  apiirovial  jnirsiiiint 
to  30  C.l'K  732.17. 

Therefore.  Montana  advised  that  the 
minor  grammatical  changes  will  not 
hecome  effective  if  O.SMRFJ  disapproves 
any  amendments  made  hv  (iha])ter  408. 
During  our  review  of  Montana’s 
snhmittal,  we  found  that  the  projio.sed 
amendments  to  the  definitions  of  “coal 
|)re])aration  plant.”  “ojieration,” 
“operator,”  “strij)  mining,”  and 
“underground  mining”  are  less  effective 
than  Federal  regulations  or  less 
stringent  than  .SMCRA. 

Rased  on  Montana’s  explanation 
above  and  the  “contingent  voidness” 
clause  in  .Section  2  of  (diajiter  408,  we 
are  not  apjiroving  the  jiroposed  minor 
wording  and  editorial  changes. 

/i.  Itovisions  to  Montana’s  Statatas  That 
Ara  Not  tha  Santo  as  tho  (iorrasijonding 
I^rovisions  of  SMCRA  and  tho  Fadarcd 
Ragnlations 

1.  Definition  of  “Coal  Reneficiation 
Riant”  at  Montana  (kide  Annotated 
(MCA)  Section  82-4-203(5)) 

At  its  own  initiative,  Montana 
jiropo.ses  a  new  definition  for  “Coal 
lieneficiation  jilant”  at  Montana  Ciode 
Annotated  (Mf^A)  .Section  82-4-203(5)) 
to  mean  “a  commercial  facility  where 
coal  is  subject  to  coal  jirejiaration  that 


is  not  operated,  owned,  or  controlled  hv 
the  mine  operator  of  the  mine  jiroviding 
the  c;oal.”  While  there  are  no  direct 
Federal  counterpart  provisions,  the 
definitions  of  “.Surface  coal  mining 
o])erations”  at  .SMflRA  .Section 
701(28)(A)  and  30  CFR  700..'5,  and  the 
definitions  of  “(]oal  jireparation”  and 
“Coal  j)re|)aration  jilant”  at  30  CFR 
701..')  all  .s])eak  to  the  activities  of 
chemical  or  phy.sical  processing, 
cleaning,  concentrating,  or  other 
processing  or  preparation  of  c:oal. 
.Similarly,  Montana’s  definitions  of 
"Coal  preparation”  and  “(’.oal 
preparation  jilant”  include  coal 
jiroce.ssing  and  jirejiaration. 

In  its  snlimittal,  Montana  exjiresses  its 
intent  to  exclude  coal  lieneficiation 
jilants  from  jiermitting  and  regulation 
under  the  MSIIMRA.  Montana’s 
jirojiosed  definition  of  “(]oal 
lieneficiation  jilant”  does  not 
sufficiently  distinguish  between  coal 
jirejiaration  and  coal  lieneficiation 
Jilants  for  jinrjio.ses  of  regidation  under 
SMCRA  and  the  MSIIMRA.  Sjiecifically, 
the  jirojiosed  definition  references  “a 
commercial  facility  where  coal  is 
subject  to  coal  jirejiaration.”  However. 
Montana’s  cnrrentlv  ajijiroved 
definition  of  “Coal  jirejiaration  jilant”  at 
MCA  .Section  82-4-203(11)  also 
references  “a  commercial  facilitv  where 
coal  is  subject  to  coal  jirejiaration.” 
Montana  does  jirojio.se  to  revi.se  its 
definition  of  “Coal  jirejiaration  jilant” 
hv  sjiecifying  that  coal  jirejiaration  is 
“in  connection  with  a  .striji  mine  or 
underground  coal  mine.”  Neverthele.ss. 
Montana’s  definitions  for  “Coal 
lieneficiation  jilant”  and  “Coal 
jirejiaration  jilant”  both  reference  a 
commercial  facilitv  where  coal  is 
subject  to  coal  jirejiaration  and  as  such 
are  largely  synonvmons. 

In  identifying  the  relationship 
necessary  for  coal  jirejiaration  to  be  “in 
connection  with”  a  coal  mine,  the 
jirincijile  .stated  by  O.SMRF  in  a  May  .I, 
15)83,  Federal  Register  (48  FR  2035)3) 
jireamhle  to  the  (lefinition  of  “surface 
coal  mining  ojierations”  should  he 
referenced.  In  that  jireamhle,  O.SMRF 
stated  its  belief  that  the  jihra.se  in 
.Section  701(28)(A)  of  the  Act  and  30 
CF’R  700..')  “in  connection  with”  should 
he  interjireted  broadly.  O.SMRF  akso 
cited  examjiles  of  facilities  that  could  he 
considered  to  he  “in  connection  with” 
a  coal  mine,  including  “facilities  which 
receive  a  significant  jiortion  of  their  coal 
from  a  mine;  facilities  which  receive  a 
signif  ic:ant  jiortion  of  the  ontjint  from  a 
mine:  fat:ilities  which  have  an  economic 
relationshiji  with  a  mine:  or  any  other 
tvjie  of  integration  that  exi.sts  between  a 
facility  and  a  mine.”  Further,  O.SMRF 
stated  that  a  “facilitv  need  not  he  owned 


by  a  mine  owner  to  he  in  connection 
with  a  mine.” 

'I’herefore,  ownershiji,  control,  or 
ojieration  hv  someone  other  than  the 
mine  operator  is  not  the  only  criterion 
that  determines  whether  a  coal 
lieneficiation  facility  or  coal  jirejiaration 
Jilant  is  “in  connection  with”  a  coal 
mine.  O.SMRF  amended  its  regulations, 
as  jnihlished  in  the  Federal  Register 
(November  22.  15)88,  .'■)3  FR  47384),  to 
clarify  the  circumstances  under  which 
coal  jirejiaration  jilants  located  outside 
the  jiermit  area  of  a  mine  are  subject  to 
the  jierformance  standards  and 
Jiermitting  reejuirements  of  .SMORA.  The 
associated  jireamhle  clarified  that  off¬ 
site  coal  jirejiaration  is  subject  to 
regulation  under  SMORA  only  when  it 
is  conducted  in  connection  with  a  coal 
mine.  No  definition  of  the  term  “in 
connection  with”  is  included  in  the 
rule.  O.SMRF  stated  in  the  jireamhle  that 
any  attemjit  to  further  define  this  jihrase 
woidd  inidnly  re.strict  the  discretion 
that  the  regulatory  authority  must  have 
in  order  to  make  valid  decisions  ahont 
the  ajijilic:aliility  of  .SMORA  in 
individual  cases.  In  the  same  jireamhle, 
O.SMRF  stated  that  the  elements  of  (1) 
geograjihic  jiroximity  and  (2)  functional 
relationshiji  are  jirojier  factors  to 
consider  in  evaluating  whether  an  off¬ 
site  coal  jirejiaration  jilant  is  subject  to 
regulation  under  .SMORA.  As  a  result  of 
a  snhse(juent  U..S.  District  Oourl 
decision,  O.SMRI;]  jnihlished  a  notice  in 
the  Federal  Register  ()anuary  8,  15)5)3, 

.')8  l‘’R  34()())  to  clarify  that  geograjihic 
Jiroximity  may  not  he  the  decisive  factor 
in  deciding  whether  to  regulate  an  off¬ 
site  coal  jirejiaration  jilant.  To  allow 
jiroximitv  to  he  the  decisive  factor 
would  render  “in  connection  with” 
ecjuivalent  to  “at  or  near.”  That  is  not 
the  .Secretary’s  intent.  In.stead.  the 
Secretarv’s  intent  is  to  jirovide 
regulatory  authorities  ajijirojiriate 
guidance  and  discretion  in  deciding 
which  off-site  coal  jirocessing  jilants  to 
regulate. 

.Since  the  term  "in  connection  with” 
is  not  defined  in  the  rule,  (XSMRF 
clarified  in  the  Federal  Register 
(November  22.  15)88,  .')3  FR  47384) 
several  factors  that  should  he 
considered  in  order  to  determine 
whether  a  coal  jirejiaration  jilant  located 
outside  the  jiermit  area  of  a  mine  is 
ojierated  in  connection  with  a  coal 
mine,  thus  constituting  a  surface  coal 
mining  ojieration  and  subject  to  the 
Jierformance  standards  and  jiermitting 
reijuirements  of  .SMCIRA.  .Sjiecifically,  in 
addition  to  geograjihic  jiroximitv  and 
functional  relationshiji,  other  factors, 
including  economic  and  ojierational 
relation.shiji  and  jioint  of  ultimate  use 
are  to  he  considered  by  regulatory 
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authorities  when  evaluating  whether 
such  facilities  are  sul)j(!ct  to  regulation 
under  SMdRA. 

Accordingly,  we  find  that  Montana's 
|)ro|)o.sed  definition  is  loo  vague  to 
exclude  coal  henellciation  plants  from 
|)erinitting  and  regulation  under 
SMCRA  and  the  MSIIMRA.  In 
particular,  projiosed  MCA  Section  H2- 
4-203(0)  references  “coal  preparation" 
and.  in  addition  to  relying  solelv  on 
ownershij)  and  control  considerations, 
lails  to  ensure  that  coal  hmieficiation 
plants  have  no  functional  or  economic 
relationshij)  to  the  mine(s)  iiroviding  the 
coal  and  are  the  point  of  end  use  of  the 
coal.  Consecpiently.  we  are  not 
ajijiroving  Montana's  jirojiosed 
deiinition  of  ‘‘(^oal  henellciation  plant" 
as  it  is  less  stringent  than  SMCiRA  and 
less  effective  than  the  Federal 
regulations. 

Moreover,  we  are  not  apjiroving 
Montana's  |)roposed  .statntorv  changes 
tliat  derive  from  its  di.sapproved 
definition  of  “(ioal  henellciation  plant" 
or  their  associated  recodification. 
Specifically,  we  are  not  a])])roving 
Nlontana's  jiroposed  revisions  to  its 
curnmtly  approved  definition  of  "Coal 
prejiaration  plant"  at  MfiA  Section  H2- 
4-203(1 1 );  Montana's  projKi.siul 
nivisions  to  its  cnrnmtly  ajiproved 
diifinilion  of  "Oiieration"  at  MCA 
S(!ction  02-4-203(34):  Montana's 
jiropo.sed  revision  to  its  cnrrentlv 
ajiproved  definition  of  "Ojierator"  at 
MCA  Section  «2-4-203(3.''j);  Montana's 
jirojio.sed  revisions  to  its  cnrrentlv 
ajijiroved  definition  of  "Slriii  mining"  at 
MCiA  Section  82-4-203(4»)(h);  and 
Montana's  jirojiosed  revisions  to  its 
currently  ajijiroved  definition  of 
"Underground  mining"  at  MCA  Section 
82-4-203(.‘i2). 

IV.  Summary  and  Dispo.sition  of 
(Comments 

RiiW/V;  (A)niiiiHnts 

We  asked  for  jiuhlic  comments  on  the 
original  amendment  jirojiosal  (7(i  FR 
(»4045:  Administrative  Record  Docket  ID 
No.  ()SM-201 1-001 1-0001).  We 
received  four  jiuhlic  comments. 

Westmoreland  Resources.  Inc. 
commented  in  a  )nly  0.  2011.  email 
message  that  it  siijijiorts  the  changes  to 
MSIIMRA  resulting  from  jiassage  and 
ajijiroval  of  .SB  207.  and  encouraged 
()SM  to  ajijirove  the  jirogram 
amendment  (Admini.strative  Record 
Document  ID  No.  ()SM-201 1-001 1- 
0003). 

We  received  a  comment  letter  from  a 
jirivate  citizen  on  Novemher  l.'i.  2011 
(Administrative  Record  Document  ID 
No.  OSM-201 1-001 1-0010).  The  letter 
contained  both  general  and  narrative 


comments  in  ojijiosition  to  SB  2?)7.  The 
commenter  noted  that  the  definition  of 
a  coal  heneficiation  jilant  relates  only  to 
the  ownershij)  of  the  “commercial 
facility."  and  ojiined  that  ajijiarently  the 
authors  ol  SB  207  and  its  jirojiosiid 
amendments  to  the  Montana  jirogram 
thought  that  if  a  coal  heneficiation  jilant 
is  owned  liy  someone  other  than  the 
mine  ojierator.  it  would  have  no  effect 
on  anything  lor  which  the  mine  owner/ 
ojierator  is  resjionsilile  under  MSIIMRA 
and  SMCRA. 

The  commenter  akso  stated  that 
Section  .')()7(a)  of  SMCRA  dealing  with 
ajijilication  recjuirements  makes  it  (jnite 
jilain  that  anyone  having  an  interest  in 
jirojierty  being  jiermitted  must  he  li.sted 
whether  ownershiji  or  lease,  and 
Section  508  indicates  that  there  must  he 
a  reclamation  jilan  for  those  lands,  and 
that  would  include  every  activitv. 
including  measures  to  he  taken  during 
mining  and  reclamation  to  a.ssure  the 
jirotection  of  surface  and  ground  water 
systems,  rights  of  jiresent  users  to  water, 
and  several  other  things.  As  a  result,  the 
commenter  exjires.ses  a  concern  that  if  a 
comjianv  can  avoid  reclaiming  areas 
where  .some  sort  of  "heneficiation"  mav 
have  taken  jilace  and  mav  now  he 
jiolluted  in  the  soil  or  water,  it  can 
dodge  an  exjiensive  cleanuji. 

Next,  the  i:ommenter  a.sserted  that  SB 
207  is  trying  to  get  coal  gasification 
exemjited  Irom  control  if  it  is  in  a  mine 
jiermit.  The  commenter  stated  that 
SMCRA  is  (jnite  jilain  that  damaging  the 
hydrologic  balance  in  a  mine  site  is  not 
accejitahle.  The  commenter  also 
referenced  30  CFR  Fart  828  which 
concerns  sjiecial  environmental 
Jirotection  jierformance,  reclamation 
and  design  .standards  for  in  situ 
jirocessing  of  coal  and  noted  that  water 
is  jiarticularly  imjiortant  in  that  jiart. 

The  commenter  went  on  to  claim  that 
SB  297  could  he  a  vehicle  to  allow  most 
of  a  mine  jiermit  surface  to  he  .sold  for 
a  "heneficiation"  jilant  that  would 
result  in  the  removal  of  all  bonding  and 
reclamation  jirolilems  because  the 
ojierator  would  cease  to  own  mo.st  of  it. 
The  commenter  continued  that  if  one 
attemjited  to  ojierate  on  a  mine  jiermit. 
there  would  he  (jueslions  as  to  where 
the  waste  from  the  heneficiation  jilant 
would  he  .stored  or  disjiosed  of.  The 
commenter  then  (jnestioned  how  the 
eifects  of  jirocessed  water  on  the 
hydrologic  balance  in  the  area  would 
affect  the  mine  ojierator's  comjiliance 
with  SMURA.  and  asked  what  kind  of 
chemicals  would  he  u.sed  in  the 
heneficiation  jirocess  and  where  would 
they  he  stored  or  disjiosed  ofV  The 
commenter  concluded  liy  as.serting  that 
SB  297  is  an  attemjit  to  avoid  comjilying 
with  the  reclamation  laws,  and  the 


modifications  to  MSIIMRA  do  not 
comjily  with  SMCRA. 

Notwithstanding  the  ancillarv 
concerns  exjiressed  above  regarding 
hydrologic  balance  and  wa.ste  storage 
and  disjiosal.  we  refer  the  commenter  to 
Finding  No.  lll.B.l.  for  a  detailed 
exjilanation  as  to  why  we  are  not 
ajijiroving  Montana's  jirojiosed 
amendment. 

We  akso  received  a  comment  letter 
Irom  the  Montana  Fnvironmental 
Information  Center  (MFIC)  on  Novemher 
It).  2011  (Administrative  Record 
Docnment  ID  No.  OSM-201 1-0011- 
0008).  The  MFIC  ojijio.sed  Montana's 
jirojiosed  changes  to  the  MSIIMRA  and 
asserted  that  the  myriad  of  jirojiosed 
changes  would  vioiate  Federal  law  by 
eliminating  imjiortant  regulation  of  coal 
heneficiation  jilants.  .striji  mines,  and 
underground  mines.  The  MFIC  further 
stated  that  the  Montana  jirojiosal 
attemjils  to  differentiate  coal 
jirejiaration  jilants  liy  ownershiji  and 
asserts  that  the  definition  of  "surface 
coal  mining  ojierations"  in  .section 
701(28)  of  SMCRA  does  not  allow  for 
such  arbitrary  differentiation.  The  MFIC 
continued  that  because  the  definition 
does  not  dilferentiate  ojierations  based 
on  ownershiji,  the  jirojiosal  is  clearly  in 
conllict  with  the  Federal  recjuirements 
and  should  he  rejected. 

Next,  the  MFIC  as.serted  that 
Montana's  jirojiosed  change  to  the 
deiinition  of  "ojieration"  contains  a 
broad  exclusion  of  at  least  three 
different  tyjies  of  coal  jirejiaration 
facilities,  railroads,  roads,  and 
ecjnijiment  that  would  leave  manv 
communities  with  no  regidation  of  these 
jiotentially  dangerous  activities.  The 
MFIC  then  stated  that  the  definition 
change  clearly  Hies  in  the  face  of 
SMCRA  and  should  he  rejected. 

Finally,  the  MFIC  contended  that 
Montana’s  attemjit  to  exclude  all 
heneficiation  activities  from  regulation 
through  jirojiosed  changes  to  the 
definitions  of  “ojierator."  “slriji 
mining.”  and  “underground  mining”  is 
counter  to  the  intent  of  SMCRA  and  the 
deiinition  of  “surface  coal  mining 
ojierations.”  For  the  reasons  stated 
above,  the  MFIC  urged  OSMRF  to  reject 
Montana’s  jirojiosal. 

In  resjionse  to  the  concerns  exjiressed 
above,  we  refer  the  MFIC  to  Finding  No. 
lll.B.l.  ior  a  detailed  exjilanation  as  to 
why  we  are  not  ajijiroving  Montana’s 
jirojiosed  amendment. 

Lastly,  we  received  a  comment  letter 
from  the  Northern  I’lains  Resource 
Council  (NFRC)  on  November  Ki,  2011 
(Admini.strative  Record  Docnment  ID 
No.  ()SM-201 1-001 1-(K)()9).  The  NFRC 
also  ojijiosed  Montana’s  jirojiosed 
changes  to  the  MSIIMRA  and  as.serted 
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Fel.n.,v  H.  .,„3/K„le.s  .n„  . 


Iliaf  thov  (Jliiiiiiifito  iiiij)()rtaiit  ovorsiuht 
rosponsil)ilitio,s  ofOSMRE  in  rolation  to 
(.Oil!  j)r(!j)aration.  stri])  milling,  and 
iiiulorgronnd  mining  and  .slionld  Ik; 
ro)n(;t(,d  as  tlioy  doarly  violate;  tin;  int(;nt 
'  “  law.  Tin;  NPRC  oontinimd 

tlicit  tin;  jn-oposod  anmndmont’s  n(;wlv- 
craatod  d(;f  inition  of  “coal  iKmofioiation 
plant  oxompts  those;  faealilio.s  from 
I'ognlation  imele;r  the;  MSUMRA  anel 
romeiveis  the;  Memtana  DRQ’s 

i-agnlate;  thorn. 

I  lie;  NRI  (,  wont  on  te;  state;  that  tho 
inte;ntofSI3  297waste)  e;re;ate;  a 
n;gnlate)ry  elistine.tiem  l)otwe;e;n  ei  e  eial 
liroparatiem  f;ie:ilitv  that  is  eiwnoel 
(ipe;rate;d.e)r(:e)ntrolle;el  hv  the;  mine* 

opeirator  supplying  the;  e;e)al  anel  a  “exial 
l)ane;fmiation  plant”  that  has  a  peitemtial 
ehttomnt  enyne;r.  eiporateir.  or  e.emtreillor 
which  rosnlts  in  an  arhitrarv  eixediisiem 
iinelor  the;  law.  Tho  NPRC  fh(.„ 
re;fe;rone;e;el  tho  elofinition  of  “surfae  o 
exial  mining  eiporatiems”  in  .soction 
701(28)  eif  SMCRA  anel  as.sortoel  that 
heicaii.se;  it  eleios  not  make;  a  elistinctiem 
l)e;twe;e;n  owne;rship,  eiporatiem.  eir 
e:e)ntrol  eif  any  such  ae:tivitie;s  boing 
e:e)nne;e:toel  te;  the;  mine;  e)pe;r;ite)r.  the; 
elistinctiem  maele;  in  the;  Memtana 
preigram  woiilel  cippe;ar  te;  he; 
iiie;e)nsi.ste;nt. 

Ne;xt.  the;  NPRC  e:e)ninie;nte;el  that  the; 
preipei.soel  amonehnont  attempts  tei 
change;  the;  elofinitiem  eif  “e)pe;ratie)n”  sei 
lliat  the;.se;  laeahtie;s  woiilel  nei  lemge;;-  he; 
•siihjemt  to  re;gnlation  nnelor  the;  Memtana 
ie;gnhite)ry  iireigram.  anel  woiilel  e;re;ate;  a 
lar  re;ae;hing  e;xe;mption  nnelor  law  tlnit 
woiilel  le;avo  signifieamt  gaps  in  i 

ove;rsighl  for  the;  elovolopmont  anel 
niedamatiem  of  siiedi  aclivitie;s.  Tho  , 

NRRf :  the;n  roitoratoel  that  sne.h  faenlitie;s  e 
e.le;arly  fall  imel(;r  tho  ele;finitiem  of  , 

oporatiems”  in  f 

SMCRA  anel  assertoel  that  allowing  this  e 
e;xe;mption  wemlel  he;  incemsi.ste;nt  with  e 
he;eforal  law.  ' 

'flu;  NRPC  the;n  cite;ei  tho  Fe;ele;ral  f 

n>gulatiem,sat;30CFR78.T21toargno 

that  all  e;oal  Jiroparatiem  fae;iliti(;s.  tl 

qm/’o’  regulation  imele;r  it 

SM(,RA.  Aelelitiemallv.  the;  NRPC  h 

inninl„in„<lih„lll,„F,>,lon,l,„g„'l„ti„„s  n 

Bovc^rmiig  ll„i  ,l„v(J„|„n„„t  „f  /„  I,, 

preicossmg  ;mel  giisifieiatiem  e:le;arlv  P 

melmato  that  the;se;  facilitie;s  are;  to  he;  tl 

nnelor  the;  ineivisiems  eif  IV 

SMCRA.  The;  NRPC  e;emchiele;ell)v  tli 

slremgly  e;nce)nraging  OSMRF  tei  re;je;e:t  ;il 

the;  pre)pe).se;el  ame;nehne;nt  as  it  is  in  e  lemr 
vieilation  with  SMCRA  anel  the;  Foeloral  n 

re;giilatiems. 

hi  re;s]iemse;.  we;  aeikneiwloelgo  the;  ar 

N1  R(.  to  Fineling  No.  III.B.I.  feir  a 
ele;tailoel  oxjilanation  as  to  why  wo  are;  re;i 


iieit  ajijireiving  Memtana’s  preipeisoel 
amonehnont. 


/‘Of/ero/  Agency  Cjoiunwnts 
'nt  l^»‘ler;t()CFR7:32.17(h)(1l)(i]anel 

semtion  .'-,08(1,)  eif  SMCRA.  we;  re;epie;ste>el 

-  ‘•<*nnne;nlsemthe;anie;nehne;ntfre)ni 

n  veinems  Fe;eloral  eige;ne:ie;s  with  an  eicdmil 
or  lieitontial  inte;re;st  in  the;  Montana 
preigniin  (Aehninistrative;  Re;e:e)rel  III  Nei. 
M  20-08).  We;  re;e:e;ivoel  comme;nts 
11.  fremi  thre;e;  Fe;ele;ral  Ag(;ne:ie;s. 

Manage;me;nt 
OFM)  e:emnne;nte;el  in  a  Jiilv  8  201 1 

n' m’  Re;e:orel  Deieaiinont 

ID  No.  OSM-201 1-001 1-000.5).  the;  IJ  S 
Ca;e,logie;al  Snrve;y  (USCS)  commontod 
in  a  (Illy  1.5.  2011  le;tte;r  (Aehnini.strative; 

•  Ke;e;orel  Deieaiinont  ID  No.  OSM-2011- 
001 1-0000).  anel  tho  Mine;  Safotv  anel 
Heialth  Aelministration  (MSHA) 
eamnnemtoel  in  a  July  20.  2011  lotteir 

M  ^  Deicmnont  ID 

No.  OSM-201 1-0011-0007). 

The;  BLM  eainnne;ntoel  that  one;  eif  tho 
Jireijieisoel  change;s  tei  the;  MSUMRA 
wemlel  diffe;re;ntiate;  a  e;eial  he;ne;fie:iatiem 
plant  freiin  a  ceial  pre;paratiem  jilant  liv 
way  eif  eiwneir.shiji.  e.emtreil.  eir  eipeirations 
hy  .semmono  eitheir  than  the;  mine; 
eiponiteir.  I'lio  Bl.M  (a,ntimie;el  that  tho 
e;ffe;e;t  eif  the;  e;h;inge;  weinlel  he;  that  the; 
DFQ  woiilel  nei  lemge;r  have;  re;giilate,rv 
antheirity  thremgh  MSUMRA  eive'r  ‘ 
laealitie;s  that  nie;e;l  the;  ele;finitiein  eif 
eaial  lie;ne;fiea-atiem  plant”  ovem  though 
It  pea  feirms  the;  same;  ]ireie;e;.s.se;.s  as  a  eaial 
proparatiein  plant.  The;  Bf.M  them 
role;remea;el  the;  elofinitiem  of  “Siirfaea; 
faial  Mining  Ciie;ratiein.s”  at  80  CFR 
700.!iand  “the;  cle;aning.  eaineamtrating. 

or  proparatiein  eif 

ceKil.  The;  BLM  alsei  epiotoel  §  701  11(a) 
whie:h  re;epiiro.s  "any  jiorsem  who 
e.onehicts  .snrfaco  eaial  mining  ojioratieins 
ein  non-lnehan  anel  nem-Foeloral  lanels  on 
or  afteir  8  months  freim  the;  elate;  eif 
ajijiroval  eif  a  State;  preigram  eir 
imp  oniontation  of  a  Fe;ele;ral  preigram 
shall  have;  a  pormit  is.sne;ef  pursuant  to 
die;  ajijilicahlo  State;  or  Fe;ele;nil 
preignim.”  (Jn  this  basis,  the;  Bf.M  statoel 
It  appoars  that  the;  eiporatiem  of  a  eaial 

lKme;fm,ation]ilant  eir  eaial  proparatiein  ! 

plant  is  tei  ho  re^gnhitoel  iinele;r  SMCRA 
anel  the;  Fe:ele;ral  re;giilations  at  80  CFR  * 
art  700.  The;  BLM  eainediieloel  liy  stating  ' 
that  the;  pre,pe,se;el  ediange;  te,  tho 
MSUMRA  wemlel  reaiele;r  it  le;.s.s  .stringemt  ? 
than  SMCRA  anel  sheinlel  neit  he>  ' 

edleiwe;el.  ' 

AVe;  agreu;  with  the,  BI.M’s  eainea,rn.s  ' 

anel  re,te;r  it  to  Fineling  No.  lll.B.l.  aheive; 
lor  <1  eleitailoel  e;xjilanatiein  as  tei  whv  wo  ■. 
are;  neit  aiipreiving  Memtana’s  preipei.soel 
amonehnont. 

Tho  USCS  eaimmemtoel  that,  as  a  nein-  n 
leigiilateiry  agemey,  it  dems  neit  have;  a 


standinj,  ,K,.sition  em  the,  i.ssue,  anel  tainlel 
not  provulo  oiu;. 

I  he;  MSHA  .state;el  its  coneairreniea; 
mcnV.  m  P*'"I»ise;d  re,vi.siein.s  to  the, 
MSMURA  anel  has  nei  furtheir  e;em„ne,nt. 

hnvironnu^nldl  Protection  Agency  (HPA) 
Concurrence  and  (Comments 


).  U.SMRL  leiepieistoel  eximmemfs  ein  the> 

Kiicord  II)  Ni,.  M  r-2!MI.')).  liPA  ,|i,|  ,|„| 
leisjiemel  to  eiiir  reiepieist. 

State  Historic  Preservation  Officer 
1  (SI IPOj  and  the  Advisory  Coancil  on 

Hist  one  Presentation  (A  Cl  IP) 

,  80  CFR  782.17(h)(4),  we;  are; 

re;e]inre,d  tei  re:c|ue;.st  commonts  from  tho 
SHI  n  anel  ACHP  ein  amonelmonts  that 
may  have;  an  offoe.t  on  hi.storie; 
(iroportieis.  (In  Jnno  29,  2011,  wo 
re;eiiie;.ste;el  ceimmeaits  on  Wveiming’s 
ameaielinemt  (Aelministrativo  Roceirel  ID 
No  MT-29-08).  Tho  SHPC  rospemeloel 
on  )iily  .,.  2011,  anel  e:e,mme;nte;el  that 
ajijiarontly  the;  DEQ  proviemslv 
eixorea.soel  re;gnlateiry  autheiritv  e,ve,re:eial 
ie;noficiatiein  anel  e:e,al  proparatiein 
aeahtms  priem  tei  the;  projieiseal  ediangos 
M  ‘  IJe)e:nme;nt  ID 

No.  (XSM-201 1-001 1-0004).  The;  .SHPO 
al.se,  e;xjilaine;el  that  (ISMRE’s 
e;e,rre;spe,nele;ne:e;  eleios  neit  aelelro.ss 
wheithor  eir  mil  it  eitheawiso  has 
re;gul;iteiry  antheiritv  imeleir  SMCRA  eir 
dmNatiemal  Hi.sleirie;  iWrvatiem  Ae;t 
fell- wh.it  wemlel  he,  le;rme;el  e;eial 
he;ne;ticialiein  nneie,r  MSUMRA.  anel 
neiteal  that  the;  propei.se;el  e:hange;.s  wemlel 
se;e;m  tei  exmstrie.t  the,  aclieins  eir 
midortakings  nnelor  whie;h  SMCRA 
otlmrwi.so  applv.  The, 

SHI  ()  thon  .state;d  that  80  CFR  Part  800 
elems  neit  eli.stingiii.sh  re;gulateirv 
antheirity  or  rosponsiliility  ein  the,  basis 
eit  ownorship,  hut  by  pe;rmitting, 
ajjpreival,  liconso.  fnneling  or  indire;e;t 
)iiri.sdictiein  by  a  Fodoral  age,ne:v.  Tho 
SHI  U  alsei  eximmontoel  that  if.  imt  feir 
the;  propeiseid  change;.s.  OSMRE  has 
re;gnlatory  re;.speinsibility  imele;r  SMCRA. 
thon  It  wemlel  .se;e;m  the;  preipeise;d 
ame;nelme;nt  woiilel  portain  te,  cultural 
ie;.seiure:e;.s  in.seilar  as  a  soe.tion  100  tviie; 
rovieiw  to  80  CFR  Part  800  stanelarel.s 
wemlel  he;  feire;geme;.  Tho  SHPO 
exmchieloel  by  .stating  that  it  is  neit  in  a 
pei.sitiem  to  ele,te;rmino  that  reispemsibilitv 
as^  800.8(a)  statos  the,  Foele,ral  age,ne:v  ' 
eillieaal  shall  elotormino  whe;lhe;r  an 
ae:liem  is  an  nnelortaking  ii.sin«>  tho 
e:rite;ria  of  §800.10(y). 

In  re;.spem.se,.  we;  aeiknowloelgo  the, 

ceineiorns  anel  re,fe,r  tho 
SHI  O  ei  Fineling  No.  lll.B.l .  above;  for 
a  elotailoel  oxplanation  as  to  wbv  we;  are, 
neit  approving  Montana's  jireipeise;el 
amemehnemt. 
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V.  OSMRK's  Decision 

Based  on  tin*  above  findings,  we  are 
not  aj)jiroving  Montana’s  )une  7.  2011. 
amendment. 

To  implennmt  this  decision,  we  are 
anuMiding  the  Federal  regulations  at  30 
(3'’K  Part  t)2(j.  which  codilv  decisions 
concerning  the  Montana  program.  We 
find  that  good  caus(!  exists  under  .'j 
U.S.d.  .'j.‘)3(d)(3)  to  make  this  final  rule 
(Elective  immediatelv.  .Section  .‘i()3(a)  ol 
SM(iRA  recjiiires  the  .State’s  program  to 
demonstratf*  that  the  .State  has  the 
capability  t)f  carrying  out  the  j)rovisions 
t)f  the  Act  and  meeting  its  piirpo.ses. 
Making  this  regulation  effective 
immediately  will  exjuniite  that  process. 
SMCRA  recjuinis  consistency  of  .State 
and  Federal  standards. 

Effect  ofOSMIiE’s  Decision 

.Sciction  .'503  of  SMCRA  provides  that 
a  .State  may  not  exercise  jurisdiction 
under  .SMCRA  imle.ss  the  .State  program 
is  approved  by  the  .Secretary.  Similarly, 
30  CFR  732.17(a)  retiuires  that  any 
change  of  an  approved  .State  program  he 
submitted  to  ().SM  for  review  as  a 
program  amendment.  The  iMuleral 
n!gnlations  at  30  (iFR  732.17(g)  prohibit 
any  changes  to  a])prov(!d  .State  programs 
that  are  not  approviul  by  O.SM.  In  the 
oversight  of  the  Montana  ])rogram.  we 
will  recognize  onlv  the  statutes, 
rcigulations  and  otlier  materials  we  have 
a])proved,  together  with  anv  consistent 
implementing  policies,  directives  and 
otluir  materials.  We  will  retpiin; 
Montana  to  (mforce  only  a])i)roved 
provisions. 

VI.  Procedural  Determinations 
Executive  Order  12()3() — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
hascid  on  the  analysis  performed  for  tin; 
connter|)art  Federal  regulation. 

Executive  Order  i28(Hi — Re^^uIotoiT 
Planning  and  Review 

This  rule  is  exemjjted  from  revicnv  hv 
the  Of  fice  of  Management  and  Budget 
(OMB)  under  Executive  Order  128(i(i 
(Regulatory  Planning  and  Rm’iew). 

Executive  Order  121188 — Oivil  Justice 
Reform 

The  Department  of  the  Interior  has 
conduct(;d  the  nn  iews  recjuired  hv 
.section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
a|)plicahle  standards  of  suh.sections  (a) 
and  (h)  of  that  section.  Howewer.  these 
.standards  an;  not  a])plicahle  to  the 
actual  language  of  .State  regulatory 
programs  and  program  amendments 
iMJcau.se  each  program  is  drafted  and 
promulgated  hv  a  sj)ecific  .State,  not  by 


O.SM.  Under  sections  .'503  and  .'lO.'i  of 
SMCRA  (30  U.S.C.  12.'53  and  12.5.'5)  and 
the  Federal  regulations  at  30  C.FR 
730.11. 732.15.  and  732.1 7(h)(10). 
decisions  on  pro])osed  .State  regulatory 
programs  and  program  amendnuMits 
submitted  l)y  the  .States  must  he  based 
solely  on  a  determination  of  whetluir  the 
submittal  is  consi.stent  with  .SM(iRA  and 
its  im])lementing  Federal  njgulations 
and  whether  the;  other  recpiinmients  of 
30  (',FR  Parts  730.  731.  and  732  have 
been  met. 

Executive  Order  18132 — Eederalisin 

This  rule  does  not  have  Federalism 
im])lications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
j)uri)oses  of  .SMCRA  is  to  “establish  a 
nationwide  jjrogram  to  protect  .society 
and  the  environment  from  the  adv(!rse 
effects  of  surface  coal  mining 
operations.”  .Section  5()3(a)(l)  of 
.SM(3<A  nujuires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  o|)eration.s  h(*  “in 
accordance!  with”  the  reepiiniments  of 
SMf'.RA.  and  sciction  503(a)(7)  reepiires 
that  .State!  pre)grams  e:e)ntain  ride!S  <mel 
re!gulatie)ns  “e;e)nsistent  with” 
re!gulatiems  issuenl  hv  the!  .Se!e:re!tarv 
|)nr.suant  te)  .SMCiRA. 

Executive  Order  13175 — Oonsidtation 
and  (Coordination  With  Indian  Tribal 
Oovernments 

In  ae:e;e)relane:e!  with  Exeuaitive  Orete!r 
13175,  we  have  e!valuate!el  the  peetential 
effends  e)f  this  rule  e)n  Feeleaally 
re!e:e)gnizeel  Inelian  Frihes  anel  have 
determineel  that  the  rede  ele)es  ne)t  have 
substantial  elire)e:t  effeieds  eni  eene  e)r  more 
Inelian  Trihe!s,  eni  the  relatie)nship 
between  the  Feelenil  ge)ve!rnment  anel 
Inelian  'Friheis,  or  on  the  elistrihution  of 
peewer  anel  re!spe)nsihilitie!s  he!twe!e!n  the 
Feele^al  ge)vernment  anel  Inelian  'Frihe!.s. 
Fhe  rule  eloeis  ne)t  involve  e)r  affeud 
Inelian  'Friheis  in  anv  way. 

Executive  Order  1321 1 — Regulations 
That  Significantly  A  ffect  The  Supply. 
Distribution,  or  Use  of  Energv 

On  May  18,  2001,  the  l^re!siele!nt  issueel 
Exeeaitive  Orelen'  13211  whie:h  reupiireis 
iige!ne:ie!s  te)  prepare  a  .Statement  e)f 
Energy  I'iffeKds  fe)r  a  rule  that  is  (1) 
e;e)nsiete!re!el  signilu'.ant  uneler  Exeieaitive 
Oreleir  12800,  anel  (2)  likely  te)  have  a 
signif ieamt  aelverse!  e!ffe!ed  e)n  the  .su])plv. 
elistrihutie)!!,  e)r  use  e)f  emergv.  Beeiause 
this  rule  is  e!xe!mpt  fre)m  rewienv  unele!r 
Exeuaitive  Orelea'  12800  anel  is  ne)t 
e!xpe!ede!el  te)  have  a  signifieamt  aelver.se 
effeKd  e)n  the  supply,  elistrihutie)n.  e)r  use 


e)f  e!ne!rgy.  a  .State!me!nt  of  Energy  Effeeds 
is  ne)t  reapiireul. 

National  Environinentid  Policy  Act 

'Fhis  rule  ele)e!S  ne)t  reejuire!  an 
e!nvire)nme!ntal  im])aed  statement 
he!e:ause!  seudie)))  702(el)  e)f  .SM(iRA  (30 
(iFR  l)..S.(;.  1202(el))  pre)viele!S  that 
agenew  ele!easie)ns  e)n  pre)pe)se!el  .State 
re!gidate)rv  pre)gram  pre)visie)ns  ele)  ne)t 
e;e)nstitute  maje)r  Fe!ele!ral  aedie)ns  within 
the  meaning  e)f.se!edie)n  102(2)((i)  e)f  the! 
National  Envireenmental  Pe)lie:v  Aed  (42 
U.S.C.  4332(2)(C)  et  seq). 

Paperwork  Reduction  Act 

'Fhis  rule  ele)e!s  ne)t  eaentain 
infeermation  eaelleedieen  reKiuirements  that 
reapiire!  a])j)re)val  by  OMB  uneler  the 
Pape!rwe)rk  Reeluctie)))  Aed  (44  U..S.C. 

3501  et  seq.). 

Regulatorv  Elexihilitv  Act 

'Fhe  Department  of  the  Interior 
e;e!rtifie!.s  that  this  rule  will  ne)t  have  a 
signifieamt  e!e:e)ne)mie:  impaed  e)n  a 
substantial  number  of  small  entitiexs 
uneler  the  Reigulateerv  Flecxihility  Aed  (5 
U..S.C.  001  et  seq.).  'i’he!  .State  submittal, 
whiedi  is  the  suhjeud  of  this  rule!,  is  ha.seel 
u])e)n  e:e)unte!rpart  Feeleral  re!gulatie)ns  fe)r 
whie:h  an  ee:e)ne)mie;  analysis  was 
prepareel  anel  e:e!rtifie:atie)n  maele  that 
sue:h  re!gulatie)ns  we)ulel  ne)t  have  a 
signifie:ant  e!e:e)ne)mie:  effeud  upeen  a 
substantial  number  e)f  small  entitiexs.  In 
making  the  eleterminatie))!  as  to  whedlu!!' 
this  rede  weeulel  have  a  signifie;ant 
e!e;e)ne)mie:  impaed.  the  De!partme!nt  re!lie!el 
u])e)n  the  elata  anel  assumptions  for  the 
e:e)unte!rpart  Fenleral  re!gidatie)ns. 

Sincdl  Rusiness  Regulatorv  Enforcement 
Fairness  Act 

This  rule  is  ne)l  a  major  ride  uneler  5 
U..S.(i.  804(2),  e)f  the  .Small  Business 
Reigulatorv  Enfe)re;ement  Fairness  Ae;t. 
'Fhis  rule: 

a.  De)e!S  ne)t  have  an  annual  eflee:!  on 
the  ee:e)ne)my  of  .Si  00  millie)n. 

1).  Will  not  e;ause!  a  major  ine:re!a.se!  in 
e:e)sts  e)r  prie:e!s  fe)r  e:e)nsume)rs, 
inelivielual  inelustries,  Feeleral,  .State,  or 
le)e:al  goveanment  agencies,  e)r 
ge!e)grai)hie:  re!gie)ns. 

c.  Does  ne)t  have  signifie:ant  aelv(!r.se! 
e!ffe!e:ts  e)n  e:e)mpe!titie)n,  e!mple)vme!nt, 
investment,  proelueitivity,  inneevatieen,  eer 
the  ability  e)f  U..S.  haseul  e!nte!ri)rise!s  to 
e:e)mpete  with  fe)re!ign-hase)el  e!nte!r])rise!s. 

'Fhis  elete!rminatie)n  is  haseel  upe)n  the 
fae;t  that  the  .State  submittal  whie:h  is  the! 
sid)je)e:t  e)f  this  rule  is  haseul  ui)e)n 
e;e)unte!r])art  Feuleral  re!gulatie)ns  fe)r 
wide:!)  an  analysis  was  ])repareel  anel  a 
ele!te!rminatie)n  maele  that  the  Feieleral 
re!gulatie)n  was  ne)t  ce)nsiele)reel  a  major 
rule. 
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I  h}funded  Mandatf^s 

This  rule  will  not  ini])ose  an 
unfunded  Mandate  on  State,  local,  or 
tribal  governments  or  the  |)rivate  .sector 
of  .Slot)  million  or  more  in  any  given 
year.  This  determination  is  based  u])on 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  ha.seil  u])on 
counter])art  Federal  regulations  for 
which  an  analysis  was  prepauMl  and  a 
determination  made  that  the  federal 
regulation  did  not  impose  an  nnfinuhul 
mandate. 

List  of  Subjects  in  80  CFR  Part  920 

Intergovernmental  relations.  Surfac(! 
mining.  Underground  mining. 

i)at(!(l:  lime  2(i.  2012. 

Allen  n.  Klein, 

Dirffclar.  ll'e.s/eni  /tegio;?. 

Kdilnrial  Note:  Iliis  document  was 
received  at  tlie  ()flic:e  of  the  louleral  Register 
on  l''el)riiary  (i.  2013. 

For  the  reasons  set  out  in  the 
preamble.  80  Cl-’R  jjart  920  is  amended 
as  set  forth  below: 

PART  926— MONTANA 

■  1 .  The  authority  citation  for  jiart  92(j 
continues  to  read  as  follows: 

Authority:  30  II.S.C.  1201  et  sec|. 

■  2.  Add  S  t)20.12  to  read  as  follows: 

§  926.1 2  State  program  provisions  and 
amendments  not  approved. 

(a)  The  amendment  submitted  by 
letter  dated  )une  7.  2011.  Docket  ID  No. 
()SM-201 1-0011,  which  ])roposed 
changes  to  the  Montana  aj)])roved 
jtrogram  as  a  result  of  the  Montana 
Legislature’s  2011  passage  of  a  Senate 
Bill  (SB  297]  relating  to  coal 
heneficiation  is  not  ap})roved. 

(h)  I  Reserved] 

IKK  Doc.  201  :{-():«)().■)  Kited  2-i;i-13:  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

[SATS  No.  WY-040-FOR;  Docket  ID  OSM- 
2011-0004] 

Wyoming  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Knforcement,  Interior. 
ACTION:  Final  rule;  ap])roval  of 
amendment  with  certain  exceptions. 

SUMMARY:  We  are  i.ssuing  a  final 
decision  on  an  amendment  to  the 


Wyoming  regulatory  program  (the 
“\Vyoming  program”)  under  the  Surface 
Mining  Uontrol  and  Reclamation  Act  of 
1977  (“SMORA”  or  "the  Act”).  Our 
decision  approves  in  part  and 
disa])proves  in  part  the  amendment. 
Wyoming  jiroposes  revisions  and 
additions  to  rules  concerning  noncoal 
mine  waste,  valid  existing  rights,  and 
individual  civil  penalties.  Wyoming 
revi.sed  its  program  to  he  consistent  with 
the  corres])onding  Federal  regulations 
and  SMORA,  clarify  ambiguities,  and 
im])rove  operational  efficiency. 

DATES:  /?//ec/ive  Du/e;  Fehruarv  14. 

2018. 

FOR  FURTHER  INFORMATION  CONTACT: 

leffrey  W.  Fleischman,  Telephone: 

807. 201. 0550,  Email  address: 
jlI(;is(:hm(in@osnuv.^uv. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming  Program 

II.  Suhmission  of  the  Projiosed  Amendment 

III.  (I.SMRF's  landings 

IV.  Summarv  and  llisposition  of  Comments 
Y.  (I.SMRF’s  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Wyoming 
Program 

Section  508(a)  of  the  Act  j)ermits  a 
.State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  .State  program 
includes,  among  other  things,  “a  .State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  acc:ordance  with  the 
recpiirements  of  this  Act*  *  *:and 
rules  and  regulations  consistent  with 
regidations  issued  by  the  .Secretary 
pursuant  to  this  Act.”  .See  80  IJ..S.C. 
1258(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  .Secretary  of  the  Interior 
conditionally  approved  the  Wyoming 
])rogram  on  November  2(i,  1980.  You 
can  find  background  information  on  the 
Wyoming  program,  including  the 
.Secretary’s  findings,  the  di.s])osition  of 
comments,  and  the  conditions  of 
a])proval  of  the  Wyoming  ]M'ogram  in 
the  November  2(),  1980,  Federal 
Register  (45  FR  78()87).  You  i:an  also 
find  lat(!r  actions  concerning  Wyoming’s 
program  and  program  amendments  at  80 
CFR  950.12,  950.15,  950.10.  and  950.20. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  April  28,  2011, 
Wyoming  sent  us  a  jirojiosed 
amendment  to  its  ap])roved  regulatory 
])rogram  (.SATS  number:  WY-040-l'’()R, 
Administrative  Record  Docket  ID  No. 
().SM-201 1-0004)  under  SMCRA  (80 
D.S.C.  1201  e/  seq.).  Wyoming 


submitted  the  amendment  partly  in 
res])onse  to  a  February  18.  2008,  letter 
that  we  sent  to  Wyoming  notifying  the 
.State  that  the  Office  of  .Surface  Mining 
Reclamation  and  Enfon:ement’s 
(O.SMRl'i)  December  17,  1999.  Valid 
Existing  Rights  (VER)  rule  changes  had 
been  upheld  in  court  and  the  .State 
should  respond  to  our  April  2,  2001, 
letter  sent  in  accordam:e  with  80  CFR 
782.17(c)  (“782  letter”).  That  letter 
rerpiired  Wyoming  to  submit 
amendments  to  ensure  its  program 
remains  consistent  with  the  Federal 
])rogram.  This  amendment  package  is 
intended  to  address  all  recpiired  rule 
changes  pertaining  to  VER.  Wyoming 
also  submitted  the  propo.sed 
amendment  to  address  recpiired  program 
amendments  at  80  CFR  950.10(r),  (s). 
and  (t).  respectively,  and  deficiencies 
that  we  identified  in  a  November  7, 

1988,  782  lettcir.  These  included 
changes  to  Wyoming’s  rules  for  noncoal 
mine  waste  and  individual  civil 
penalties. 

We  announced  receipt  of  the 
])ropo.sed  amendment  in  the  June  21. 
2011.  Federal  Register  (7()  FR  8()040).  In 
the  same  document,  we  opened  the 
public  comment  iieriod  and  ])rovided  an 
opportunity  for  a  ]mblic  hearing  or 
meeting  on  the  amendment’s  adecjuacy 
(Administrative  Record  Document  ID 
No.  ().SM-201 1-0004-0001).  We  did  not 
hold  a  puhlic  hearing  or  meeting 
becau.se  no  one  recpiested  one.  I  he 
public  comment  period  ended  on  July 
21, 2011.  We  received  comments  from 
three  Federal  agencies  (di.scus.sed  under 
“IV.  .Summary  and  Disposition  of 
Comments”). 

During  our  review  of  the  amendment, 
we  identified  concerns  regarding 
Wyoming’s  jiropo.sed  rule  changes  in 
response  to  the  April  2.  2001,  782  letter 
including  revisions  to  its  definition  of 
“Valid  existing  rights”  at  Chapter  1. 
.Section  2(11);  its  newly-projiosed 
“Needed  for  and  adjacent  .standard” 
definition  at  (Chapter  1,  .Section 
2(fl)(ii)(B)(lV):  its  newlv-proposed  VER 
standards  for  roads  rule  at  Chapter  1, 
.Section  2(fl)(iii);  its  procedures  for 
public  road  waivers  at  Chapter  12. 
.Section  l(a)(v)(D):  its  VER  submission 
reipiirements  and  procedure  rules  at 
Chapter  12.  .Section  l(a)(vii)(A)(l)  and 
(IV):  its  reijuirements  for  initial  review 
of  VER  requests  at  Chapter  12.  Section 
l(a)(vii)(B)(I)  and  (IV'):  its  VER  public 
notice  and  comment  reejuirements  at 
Chajiter  12.  .Section  l(a)(vii)(C)(I)(8.), 
((;)(I1)(2.),  and  ((;)(11I);  its  rules  at 
Chapter  12,  .Section  l(a)(vii)(D)(l)  and 
(111)  concerning  how  a  VER  decision  will 
be  made;  its  newly-projiosed 
requirements  at  Chapter  12,  .Section 
l(a)(vii)(E)  providing  for  administrative 


Fedei^  Re8isler/V,il.  7B.  No.  31 /Thurs.liiy.  Fobmary  14.  2l)l:i/Riilos  anil  Kogulnlions 


10513 


and  judicial  n;vi(;\v  of  VliR 
d(!t(!rniinations;  its  proposed  nn  isions 
at  Chapter  12.  Section  l(a)(vii)(F) 
ref>ardin{>  availal)ility  of  records:  its 
newly  proposed  procedures  for  joint 
aj)|)roval  of  surface;  coal  mining 
operations  tliat  will  adversely  affect 
publicly  owiK'd  parks  or  historic  |)laces 
at  (Chapter  12.  Section 
l(a)(vii)((i){lll)(2.):  its  proposed 
(lefinition  of ‘•willfidly"  at  ChajMer  Iti. 
S(;ction  4(a){iii)  in  res))onse  to  a 
Noveinh(;r  7.  1U«H.  732  letter;  and  its 
newly  propos(;d  rules  at  (liapter  l(i. 
Section  4(h)(i)  for  d(;terinining  when  an 
individual  civil  penalt\'  ina\'  he  assess(;d 
in  respon.se  to  the  Novenih(;r  7.  198«. 

732  letter.  We;  ne)tili(;el  Wx'ejining  eif 
the;.se;  e:e)ne:e;rns  hy  le;tter  elate;el  August 
17.  2011  (Aehninistrative  Re;e:e)rel 
De)e:innent  ID  Ne).  f)SM-2()l  1-0004- 
OOOtt). 

We;  elelaveel  final  ruleanaking  te;  affe)rel 
Wyejining  the;  e)p])e)rtunity  to  snhinit 
new  material  te;  aelelre;ss  the 
ele;lie;ie;ncie;s.  Wyenning  re;.sj)e)neleel  in  a 
le;tte;r  elateel  ()e:te)he;r  2011.  that  it 
e:oidel  ne)t  e;urre;ntly  snhmit  aelelitional 
fe)rmal  revisions  te;  the;  amenelmeait  elue; 
te)  the;  aehninistrative;  ruleanaking 
re;epnre;me;nts  feer  |)romulgatie)n  e)f 
re;vise;el  suhstantive;  rnle;s 
(Aehninistrative;  Re;e:e)rel  De)e:nme;nt  ID 
Ne).  ()SM-201 1-0004-0010). 

Spe;e:ilie:ally,  Wye)ming  e;xplaine;el  that 
the;  re;einire;el  e.hange;s  we)idei  he; 
e;e)nsiele;re;el  substantive;  in  nature;  anel 
the;re;fe)re;  the;  Lanel  Quality  Divisie)n 
(LQD)  is  re;e|nire:el  te)  pre;se;nt  the; 
pre)pe).se;el  rules  te)  the;  I.QD  Aelvisory 
Boarel  anel  the;n  the;  Wve)ming 
Rnvire)nme;ntal  Quality  Ce)ime:il  fe)r 
vetting.  Fe)llowing  a])pre)val  by  the; 
(>e)ve;rne)r.  the;  rides  may  he;  suhmitteel  to 
OSMRF  for  final  review.  While  it  e:e)ulel 
ne)t  submit  fe)rmal  e;hange;.s,  Wye)ming 
eliel  submit  informal  re.spon.se;.s  te)  tlie; 
note;el  e:e)ne;erns.  There;fore,  we  are; 
pre)e;eeeling  with  the  final  rule  Fi;eleral 
Register  ele)e:ume;nt.  Onr  ce)ne;i;rn.s  anel 
Wye)ming’.s  re.spe)nse;.s  the;re;te)  are; 
exj)laini;el  in  eletail  he;le)w. 

III.  OSMRE’s  Finelings 

30  CI-R  732.1 7(h)(10)  re;e|nire;.s  that 
State;  pre)gram  amenelments  me;e;t  tlie; 
e;rite;ria  fe)r  ap|)re)\'al  e)l  State;  j)re)gram.s 
.set  feerth  in  30  CFR  732.1.'').  inclueling 
that  the;  State;’s  laws  anel  re;gulatie)n.s  are 
in  ae:e;e)relane:e;  with  the;  pre)vi.sie)n.s  e)f  the; 
Ae;t  anel  e:e)nsiste;nt  with  the; 
re;epiire;ment.s  e)f  30  C:FR  Fart  700.  In  30 
CFR  730..5,  OSMRF  elefine;.s  “e;e)n.si.ste;nt 
with”  anel  “in  ae;e:e)relane;e;  with”  te) 
me;an  (a)  with  re;garel  te)  SMCRA.  the; 

State  laws  anel  ri;gidatie)ns  are  ne)  le;s.s 
stringent  than,  meet  the;  minimum 
re;e|nire;me;nts  e)f.  anel  incinele;  all 
!ipplie:ahle  pre)visie)n.s  of  the  Ae:t  anel  (h) 


with  re;garel  to  the;  F);ele;ral  re;gnlatie)n.s, 
tlie  State;  laws  anel  ri;gnlatie)ns  are;  no 
le;s.s  e;ffe;e:tivi;  than  the;  Fe;ele;ral 
re;gidatie)n.s  in  me;e;ting  the;  re;e)nire;ni(;nt.s 
of  SMCRA. 

l'e)lle)wing  are;  tlie;  finelings  we  maele; 
e;e)ne;e;rning  the;  ame;nehne;nl  nnile;r 
SM(,RA  anel  tiu;  I‘e;eli;ral  re;gnlation.s  at 
30  CFR  732.1.'')  anel  732.17.  We  are 
aj)i)roving  the;  ami;nelme;nt  with  e:i;rtain 
e;xe:eptie)n.s  as  ele;.se:ril)e;el  l)e;le)w. 

A.  Minor  Hovisions  In  \Vyoinin<’'s  Ihilcs 

Wye)ming  pre)])e).se;el  mine)r  e;elite)rial 
anel  re;e:e)elifie;atie)n  e:hange;.s  te;  the 
fe)lle)wing  ])revie)n.sly  appre)veel  rides.  No 
.substantive;  e:hange;.s  te)  tlie  text  e)f  the;.se 
re;gnlation.s  were  pre)pe).seil.  Be;e:an.se;  the 
j)re)po.se;el  revi.sie)n.s  te)  the;.se;  previe)n.sly 
aj)j)re)veel  rules  are  mine)r.  we;  are; 
ai)j)re)ving  the  e:hangi;.s  anel  finel  that 
they  are;  ne)  less  effe;e:tive  than  the; 
e:e)rre;.sponeling  l<’eele;ral  re;gulatie)n.s. 

Chapte;r  1,  Si;e:tie)n  2(fl)(iii):  ele;le;tie)n 
of  e;xi.sting  “ne;e;ele;el  fe)ranil  aeljae:i;nt” 
ride;  elue;  to  newly-propo.si;el  rule 
language;  at  Se;e:tion  2(fl)(ii)(B); 

Chapte;r  7,  Se;e:tie)n  l(a)(i)(A)  anel  (B): 

I e;e;e)elifie;atie)n  e)f  e;xi.sting  lInele;rgronnil 
Ceial  Mining  Fermit  A])])lie:atie)n  Content 
Re;epiire;me;nt.s  to  re;lle;e:t  e:hange;.s 
re;.sulting  fremi  WY-038-FOR; 

Chapte;r  12.  Se;e:tie)n  l(a)(viii).  (ix).  (x), 
anel  (xi);  anel  re;e;e)difie:ation  of  i;xi.sting 
p(;rmilting  pre)e;e;ehire;  rnl(;.s  aj)])lie;ahle;  to 
.snrfae;e;  e:oal  mine;  e)pe;ratie)n  pe;rmi1 
a|)plie;atie)n.s. 

B.  Bovisions  In  Wyoming's  Bnlos  Thai 
Ilavo  iho  Some  Mooning  os  the 
Corvosponding  Provisions  of  I  ho  Fodorol 
Bogiilotions 

1.  Wyoming  preipei.ses  aelelitiems  anel 
re;visie)ns  te;  the  feilleiwing  rules 
e;e)ntaining  language;  that  are  the  same  as 
or  similar  te)  the;  e:e)rre;.sj)e)neling  .se;e;tie)n.s 
e)f  the;  Feele;ral  re;gnlatie)ns  anel/e)r 
SMCRA.  We;  are  ajiproving  the 
folle)wing  re;vi.sie)n.s 

Chapti;r  1,  Se;e:tie)n  2(fl)(li)(A)  anel 
(B)(1)— (111);  YFR  “Ce)e)el  faith/all  ])e;rmit.s” 
anel  “Ne;e;ele;el  for  anel  ae!jae:e;nt” 
stanelarels;  |30  CFR  7()l..'')(h)(l)  anel 
(2)(i)-(iii)|: 

Siih.see:tie)n.s  (A)-(D)  of  Cha|)te;r  1, 
Se;e:tie)n  2(fl)(iii);  VFR  .stanelarel  for 
reeaels;  |30  CFR  701  ..IlcKl  )-(4)j: 

Chaj)te;r  10,  Se;e:tie)n  2(a);  Ci;ne;ral 
l)e;rmit  re;einire;me;nt.s  for  e;xploration  of 
me)re;  than  25{]  teens  eer  in  an  area 
de;signate;el  as  imsuitahle;;  |30  CFR 
772.12(a)|: 

Chajete;!-  10,  Se;e;tie)n  2(h)(xiii); 
Exploratieen  permit  aj)plie:atie)n 
information:  |30  CFR  772.12(h)(14)j: 

(;haj)te;r  10,  Se;e:tie)n  3(e;)  (iv); 

Appieeval  e)f  applie;atie)n.s  feer  e;xple)ratie)n 
of  meere  than  251)  teens  eer  in  an  are;a 


designateel  as  imsuitahle  for  snrfae.e  e:oal 
mining  ope;rations:  1 30  CFR 
772.12(el)(2)(iv)|: 

Snh.se;e:tie)n.s  (!.)-(!).)  of  Chapter  12, 
Se;e:tie)n  1  (a)(vii)(A)(l);  VRR  suhmi.s.sion 
re;einire;me;nt.s  anel  ])roe:e;ehire;.s:  |30  Cf’R 
701.10(l))(l)(i)-(ix)|; 

(dia])te;r  12,  Se;e:tion 
l(a)(vii)(A)(II)(l.)-(3.)  anel  (III);  VFR 
siihmi.ssion  re;i|niri;me;nts  anel 
pre)e:(;elure;.s;  |30CFR  701 .10(h)(2)(i)-(iii) 
anel  (3)|: 

Sul), see:t ions  (l.)-(3.)  ofCliapter  12. 
Section  l(a)(vii)(A)(IV);  VFR  suhmi.s.sion 
reeiuirements  and  ])roe;e;elure.s:  |30  CFR 
701.10(h)(4)(i)-(iii)I; 

Chaieter  12.  Se;e:tie)n  1  (a)(vii)(B)(Il)  anel 
(III):  Initial  re;vie;w  eef  VFR  reepiest-  |30 
CFR  701. 10(e:)(2)  anel  (3)]; 

Chapte;r  12.  Se;e:tie)n  l(a)(vii)(C)(I)(l.) 
anel  (2.);  VFR  notie:e  anil  i:omme;nt 
reepiirements  anel  proceelnres;  [30  CFR 
701. 10(el)(l)(i)  anel  (ii)|; 

Sul).se;e:tions  e.-h.  of  Cliapte;r  12, 
Se;e;tion  l(a)(vii)(C)(I)(3.);  VFR  notie;e; 
anel  e.'ommeait  reeipiirements  anel 
proeaahires;  (30  CFR  701 .10(el)(l)(v)- 
(viii)l; 

Chapter  12,  See;tie)n  l(a)(vii)(C)(lI)(i.); 
Vl'jR  notice  anel  i.'omment  re;epiire;me;nt,s 
anel  ])re)ceeluri;s;  (30  Cl-’R 
701.10(el)(2)(i)(: 

Chajeter  12.  Sia:tion  1  (a)(vii)(D)(lI); 
How  a  VFR  elecision  will  he  maele:  (30 
CFR  701.10(e)(2)(; 

Chajeter  12,  See.tion  1  (a)(vii)(D)(lV) 
anil  (V)(l.)  anel  (2.);  How  a  VFR  ele;e:i,sie)n 
will  he  maele;  (30  CFR  701.10(e;)(4)  anel 
(.'))(i)  anel  (ii)); 

Chajeter  12.  Section  1  (a)(vii)(C)(I)(l .). 
(2.).  and  (3.).  (II),  anel  (11I)(1.): 

Froe;ealnre.s  for  joint  ajejeroval  of  snrfae.e 
eaeal  mining  ojeerations  tliat  will 
aelver.s(;ly  affei;t  j)ul)lie;lv  owneel  jearks  or 
ln.storic  plaiais;  (30  CFR  701.17(el)(l)(i). 

(ii) ,  anel  (iii),  (2).  anel  (3)(i)l: 

Chapter  10,  Section  4(a)(i)  anel  (ii)(A) 

anel  (13);  elefinitions  of  “Knowingly”  anel 
“Violation,  failure  or  refu.sal;”  (30  CFR 
701. .ll; 

Chapter  10,  See:tion  4(l))(ii);  when  an 
inelividual  j)i;naltv  mav  he;  a.s.se;,s.seel;  (30 
(3-'R  840.12(h)(; 

Chaj)te;r  10.  Se;e:tie)n  4(c)(i)(B)-(C): 
Amount  of  civil  j)(;na]tv;  (30  CFR 
H40.14(a)(2)-(3)(; 

Chaj)te;r  10.  Se;i;tie)n  4(el)(i),  (ii)(B),  anel 

(iii) :  Fre)e:e;ehire  loi' <i.s.se;.s.sme;nt  of 
inelividual  e:ivil  j)e;nalty;  (30  CFR 
840.17(a),  (1))(2).  anel  (e:)|;  anel 

Chajeter  10.  Sei;tion  4(e;)(i)-(iii); 
Fayment  of  jeenaltv:  (30  CFR  840.18(a)- 
((:)(. 

2.  Chajeter  1.  Seection  2(fl)(i)  anel  (iv)(B); 
Definition  of  “Valiel  Existing  Riglits” 

In  resjeonse  to  Items  13-2  anel  B-'i  of 
OSMRF’s  Ajeril  2,  2001,  732  lette;r, 
Wyoming  jerojeo.ses  to  elelete  the  takings 
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staiulanl  from  its  dtifiiiition  of  VER  at 
Chaptor  1.  Soction  2(fl)(i)  and  its 
(.■ojuajpt  of  continiiaJly  crcatod  VER  at 
Soction  (iv)(R).  Wyoming  ox])lains  in  its 
Stattnnont  of  Rrinciplo  Rcxisons  for 
Adoption  (SORR)  that  tho  FodcMal  VER 
rnl(;s  as  pnhiisliod  in  ittt)?)  (04  j.’p 
7()7()())  nnnovod  “tlu;  lOft.'t  takings 
.standard  for  VER"  and  roinstatod  a 
rovisod  vorsion  of  tho  1?)H0  gootl  faith/ 
all  porinits  standard.  Tlu;  proainhlo  to 
tho  Ittttn  VER  rnlos  indi(:at(;d  that  tho 
taking  standard  is  lo.ss  protootivo  for 
aroas  nndor  'AD  CFR  7(il.  n  than  tho 
good  faith/all  porinits  standard.  Tho  732 
lotfor  notifiod  Wyoming  that  hocan.so  its 
“dofinition  at  (i)  and  (iv](H]  ha.sos  VER 
(oxoopt  for  roads)  on  a  takings  .standaixl” 
tho  riilos  woro  loss  offootivo  than  tho 
Fodoral  dofinition.  For  thoso  roa.sons, 
Wyoming  now  pro]K)sos  to  doloto  tho 
aforomontionod  takings  standards  and 
molndo  a  good  faith/all  porinits 
standard  in  its  dofinition  of  VER  to  ho 
consistont  with  tho  Fodoral  dofinition  at 
.30  CFR  7(51.5.  Wo  agroo  with  tlu; 
rationalo  for  Wyoming’s  proposod 
dolotions  and  wo  ajijirovo  thoin. 

3.  Chajitor  1,  Sootion  2(fl)(iv)(A];  VER 
Exc. option  for  Existing  Ojiorations 
In  rosponso  to  Itoin  D  of  OSMRE’s 
April  2,  2001,  732  lottor,  Wyoming 
propo.sos  to  roviso  its  rnlos  at  Chaptor  1 
Si'otion  2(fl)(iv)  hy  both  idontifving 
which  oporations  (jnalify  for  tho 
oxcoption  lor  oxisting  oiiorations  and 
.spocifving  that  a  porson  claiming  VER 
mnsi  domonstrato  tho  roqnirod  oloinonts 
as  of  tho  dato  that  tho  land  camo  undor 
tin;  jn'otoction  of  522(o)  of  F.f,.  05-87  or 
.10  (T'R  7(51.11  rathor  than  August  3, 

1077  (tho  dato  of  SM(]RA’s  onac;tmont). 

I  ho  732  lottor  statod  that  \Vyoinin<’’s 
dofinition  of  VER  at  formor  Chajitor  1, 

Soc.  2(df)(iv)(A)  incorporatos  tho 
oxco])tion  for  oxisting  oporations  as 
though  it  is  statod  as  a  typo  of  VER 
rathor  than  an  oxomjjtion  from  VER.  As 
a  rosult,  Wyoming  is  doloting  formor 
suhsoction  (A)  and  oxplains  in  its  SOPR 
that  tho  VER  dofinition  was  ro\'i.sod  to 
1)0  consistont  with  tho  Fodoral 
rogulation  at  30  CFR  7(51.12.  Wyoming’s 
l)ropo.sod  revision  makes  its  rnlos  ^ 
substantivoly  identical  to  and  no  loss 
offoctivo  than  tho  Fodoral  regulations  at 
30  (,I'R  7(51. 12(a)  and  wo  approve  it. 

4.  Chaj)tor  12,  Section  l(a)(v)(13): 
Procedures  for  Compatihility  Findings 
In  response  to  Items  E-1  and  C-3  of 
OSMRE’s  April  2,  2001,  732  lottor, 
Wyoming  ])roj)o.sos  to  roviso  its  rnlos  at 
Chaptor  12,  Section  l(a)(v)(I3)  hv  adding 
a  cro.ss-roforonco  to  tho  Fodoral 
rocjuiroinonts  at  30  CFR  7(51 .1 3 
regarding  procedures  for  compatibility 
findings  for  surface  coal  mining 


oporations  on  Fodoral  lands  in  national 
foro.sts.  'rho  Fodoral  rule  clarifies  that  an 
applicant  may  rociuo.st  thoso  findings  in 
advance  of  preparing  and  submitting  a 
permit  application.  Tho  732  lottor 
indicated  that  although  Wyoming’s 
|)rogram  incori)orato.s  tho  compatihility 
tost  for  national  forest  lands  as  rorinin'd 
by  .'30  CFR  7(51.11(1,),  it  did  not  include 
tho  specific  procedures  of  30  CFR 
7()1.13.  Wyoming  explains  in  its  SdPR 
that  suhsoction  (13)  was  rovisod  to 
include  tho  nocos.sary  roforonco  to  tho 
iipplicahlo  fodoral  proci'duros  for 
conij,atihih’ty  findings  in  order  to 
correct  tho  aforomontionod  732 
doficioncios.  Wyoming’s  j)ropos(;d 
revision  and  incorporation  by  roforonco 
makes  its  rules  no  loss  offoctivo  than  tlu; 
Fodoral  r(;gulations  at  30  CFR  7(51.13 
and  we  aj)provo  it. 


.T  Chaptor  12,  Section  l(a)(vi):  Basic 
framework  for  VER  D(;tormination.s 

In  rospon.so  to  QSMRE’s  April  2.  2001, 
732  lottor,  Wyoming  i)roposos  to  rovi.so 
it.s  rules  at  Chaptor  12,  Section  ](a)(vi) 
to  bo  consistent  with  tho  table  in  tho 
Fod(;ral  regulations  at  30  CFR  7(51.1(i(a) 
by  adding  a  basic  framework  for  making 
valid  oxi.sting  rights  dotorminalions 
Item  A-1  (,ftho  732  lottor  addros.sod  tho 
(;ooj)oraliv(;  Agr(;(;nu;nt  at  30  Cf-’R 
050.20  and  rociuirod  Wyoming  to  clarify 
tho  responsibilities  for  making  VER 
dotorminations  on  Fod(;ral  lands  within 
aroas  j)rotoct(;d  nndor  30  CFR  7(51.1 1(a) 
and  (b),  and  tlu;  dofinition  to  u.so  in 
making  those;  dotorminations.  Item  (3 
.stated  that  tho  Wyoming  juogram  lacked 
the  provisions  of  now  7(51.1(5(a)  that 
dofinos  which  agency  is  responsible  for 
tho  VER  dotormination  and  which 
dofinition  (State  or  Fodoral)  applies. 
Proposod  subsection  (vi)  adds  thoso 
oloinonts  by  specifying  that  OSMRE 
shall  hi;  tlu;  responsible  agency  for 
making  VER  dotorminations  for  Fodoral 
lands  do.scribod  in  proj)o.sod  sub.soctions 
(v)(A)  and  (13)  which  an;  tho 
counterparts  to  30  CFR  7(51. 11  (a)  and 
(b).  Proj)o.s(;d  sub.s(;ction  (vi)al.so 
identifies  that  Wyoming  (tho  Division) 
is  tho  responsible  agency  for  making 
VER  dotorminations  for  non-Fodoral 
lands  do.scribod  in  sub.soction  (v)(A)  and 
shall  make  evaluations  using  tho 
fodoral  VER  dofinition.  Wyoming’s 
proi)osod  rule  at  Chaptor  12,  Section 
l(a)(vi)  .sati.sfios  tho  732  doficioncios  and 
is  no  lo.ss  e:ff(;ctivo  than  tlu;  counterpart 
Fodoral  r(;(|uiromonts  at  30  CFR 
7(51.1  (5(a).  Accordingly  wo  ajiprovo  it. 


C.  liHvisions  to  Wyoming’s  Halos  That 
n  Aro  \’ot  the  Same  as  the  Coirespondim’ 
Provisions  oj  the  Federal  Hegnlations  " 

1.  C’Iuiptor  1,  Section  2(11);  Dofinition  of 
Valid  (;xi.sting  rights” 

In  rosponso  to  Item  13-1  of  OSMRE’s 
April  2,  2001, 732  lottor,  Wyoming 
proj)o.s(;d  to  rovi.so  its  d(;finition  of  VFR 
at  Chapter  1,  Section  2(11)  bv  adding  an 
explanation  of  tho  ojioration  of  VER  and 
imting  that  operations  on  prohibited  or 
Inmtod  aroas  undor  VER  are  still  subject 
to  the  lomaindor  of  SMCRA  regulations. 
In  it.s  SOPR.  Wyoming  .stated  that  tho 
lovisions  are  nu;ant  to  bo  consistont 
with  tho  required  oloinonts  of  OSMRfl’s 
basic  conceptual  dofinition  for  VER  in 
:3()  CFR  7(51.5. 

OSMRE  rojiliod  in  a  lottor  dated 
AugiKst  17.  2011,  that  Wvoming’s 
dofinition  does  not  inclmh;  Fodoral 
countorj)art  language  stating  that 
Possession  of  valid  oxisting  rights  onlv 
confers  an  oxcojition  from  tlu; 
prohibitions  of  7(51.11  and  30  IJ.S.C. 
1272(o).  Wo  statod  that  Wyoming’s 
failnn;  to  include  this  language  in  its 
VER  d(;finition  clarifving  and  furtlu;r 
explaining  tlu;  o|)oration  of  VER  ron(h;rs 
It.s  program  lo.ss  (;ff(;ctiv(;  than  tlu; 

Fod(;ral  r(;gulation.s.  Con.s(;quontly,  wo 
ro(]uir(;d  Wyoming  to  add  tho 
o.xc(;ption  language  to  it.s  propos(;d 
dofinition  of  VER. 

Wyoming  rospond(;d  in  a  lottor  dat(;d 
October  5,  2011,  and  statod  that  it  will 
add  tho  roquir(;d  "oxcojition’’  language 
to  its  VER  dofinition  in  a  future  rule  ^ 
package;. 

Ba.sod  on  tho  discussion  above,  we;  are; 
ne)t  approving  Wyeuning’s  rovise;el  VER 
dedinitiem  at  Chaple;r  1.  Se;e:tie)n  2(0).  Wo 
also  ae:kne,wle;elge;  Wveiming’s 
commitment  to  add  the  reiquireul 
‘‘oxe:optie)n’’  language  to  its  VER 
eleifinitiein  in  a  future  rulemaking. 

2.  Chapte;r  1,  Se:ction  2(fl)(ii)(Bj(IV)- 
Deifinition  of  "Neuuleiel  feir  anel  aeljaeient 
.stanelarel” 

In  re;.si)e)n.se  to  Item  13-5  eif  OSMRE’s 
Ajiril  2.  2001,  732  lette;r.  Wvenning 
])rope).se;el  a  ne;w  ••Ne;eeie;ei  for  anel 
aeijae:ent  .stanelarel"  elofinitiem  at  Chapte'r 
1.  Se;e:tiem  2(n)(ii)(I3)(IV)  anel  incluele;s  a 
re;eiuire;me;nt  that,  when  evaluating  if  a 
peirson  mee;ts  that  stanelarel.  the  age;ne.y 
milking  the;  eleieasiem  mav  eiemsieler 
“Whether  the;  lanel  lies  within  the  are;a 
ieie;ntifu;el  em  the;  life;-e)t-mine;  nuip 
.submitleiel  befeiro  the  lanel  e;amo  unele;r 
the;  i)rote;e;tie)n  eif  30  CiFR  ^  7(51  1 1 
(2000).’’ 

OSMRE  replieul  in  a  le;tte;r  eliiteul 
August  17.  2011.  that  the  Feuleiral 
e;e)unte;rpart  preivisiein  at  30  CFR 
7()1. 5(b)(2)  ine.'luele;.s  .spe;e:ifie:  eatatiem 
e;re)ss-re;fe;re;ne;e;s  reepiiring  tho 
.submissie,!!  eif  a  life;-e)f-mino  map  as  part 
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of  a  permit  ap])li(:ation.  Tlierefore.  in 
order  to  provide  spcicificity  and 
maintain  clarity  in  its  VER  rides,  we 
reipiired  Wyoming  to  revi.se  the 
proj)osed  rule  language  to  specify  the 
apj)lical)le  counter|)arl  permit 
ap|)lication  reference  for  reiiniring  the 
snl)mission  of  life-of-mine  maps. 

Wyoming  res|)onded  in  a  letter  dated 
October  5,  2011.  and  .stated  that  it  will 
add  the  reipdred  cross-references  in  a 
future  ride  package. 

(’.onseqnentlv.  we  are  not  ai)])roving 
Wyoming’s  newly-proposed  “Needed 
for  and  adjacent  standard”  definition  at 
Chajiter  1.  Section  2(fl)(ii)(B)(IV).  We 
al.so  acknowledge  Wvoming's 
commitment  to  add  the  reiinired  citation 
cross-references  in  a  future  ridemaking. 

3.  Chapter  1.  Section  2(n)(iii):  Vldl 
Standards  for  Roads 

In  respon.se  to  Item  H-.l  of  O.SMRE’s 
April  2.  2001.  732  letter.  Wvoming 
propo.sed  a  new  ride  at  Chapter  1. 
.Section  2(fl)(iii)  that  ap])lies  the  VER 
standard  to  all  roads  included  within  a 
surface  mining  operation. 

OSMRE  replied  in  a  letter  dated 
.August  17.  2011.  that  the  Federal 
counterpart  provision  at  30  C1*’R 
701. .'i{c).  as  well  as  the  remainder  of 
Wyoming's  rides  refer  to  ‘‘surface  coal 
mining  o|)eration.s."  Tims,  in  order  to 
maintain  consistency  with  the 
terminology  n.sed  in  its  V1']R  rides,  we 
reipdred  Wyoming  to  revise  the 
|)ropo.sed  ride  language  to  include  the 
term  “coal." 

Wyoming  responded  in  a  letter  dated 
October  .I.  2011.  and  stated  that  it  will 
add  the  term  “coal”  in  a  future  ride 
package. 

based  on  the  discussion  above,  we  are 
not  a])proving  Wvoming's  proj)o.sed  rule 
change  at  Chapter  1.  .Section  2(fl)(iii) 
that  applies  its  Vd^R  standard  to  all 
roads  included  within  a  surface  mining 
operation.  We  also  acknowledge 
Wyoming's  commitment  to  revise  the 
pro|)osed  ride  language  and  add  the 
term  “coal”  in  a  future  rulemaking. 

4.  Chaj)ter  12.  .Section  l(a)(v)(D); 
Frocednres  for  Public  Road  Waivers 

In  response  to  Item  F-1  ofO.SMRE's 
Aj)ril  2.  2001.  732  letter.  Wyoming 
proposed  to  revise  its  ride  regarding 
procedures  for  public  road  waivers  at 
Chapter  12.  .Section  l(a)(v)(n)  to  be 
consistent  with  the  Federal  counterpart 
regulations  at  30  (iFR  701.14  by  adding 
reipdrements  for  time  limits  and  written 
findings. 

O.SMRE  replied  in  a  letter  dated 
August  17.  2011.  that  Wyoming’s 
propo.sed  language  warrants  additional 
grammatical  revisions  for  jnirposes  of 
claritv  and  consistenev  within  its  rides. 


.Specifically,  we  stated  that  Wyoming 
needs  to  revise  the  jihra.se  “shall  follow 
notice  and  opportunity  to  for  public 
hearing”  to  read  "shall  prov/f/e  a  i)ublic 
coiiinunit  paiiod  and  an  opportunity  to 
nujiinsf  a  public  hearing.”  We  further 
noted  that  Wyoming  needs  to  replace 
the  word  “authority”  with 
“Administrator”  to  clarify  that  they  are 
resiionsible  for  making  written  findings 
following  a  hearing  or  end  of  the  imhlic 
comment  ])eriod. 

Wyoming  responded  in  a  letter  dated 
October  .'j.  2011.  and  stated  that  it  will 
make  the  reipiested  revisions  in  a  future 
rule  package. 

As  a  result,  we  are  not  approving 
Wyoming's  jiroposed  rule  change  at 
Chapter  12.  .Section  l(a)(v)(n)  regarding 
prociulures  for  public  road  waivers.  We 
al.so  acknowledge  Wyoming’s 
commitment  to  revise  the  propo.sed  rule 
and  inidude  the  aforementioned 
grammatical  revisions  in  a  future 
rulemaking. 

Chaj)ter  12.  .Section  l(a)(vii)(A)(I); 

VER  .Submi.ssion  Re(]uirements  and 
Procedures 

In  re.s])on.se  to  Item  C-1  ofO.SMRE’s 
April  2.  2001.  732  letter.  Wvoming 
projio.sed  to  add  VER  submission 
reiinirements  and  procedure  rules  to  be 
consi.stent  with  the  Federal  counterpart 
regulations  at  30  CFR  701.1(i(h). 

O.SMRl'i  re])lied  in  a  letter  dated 
August  17.  2011.  that  Wvoming’s 
proposed  language  at  Chajiter  12, 

.Section  l(a)(vii)(A)  does  not  include 
Federal  counterpart  language  explaining 
that  a  VER  determination  reipiest  shall 
be  submitted  if  an  individual  “intends 
to  conduct  surface  coal  mining 
operations  on  the  basis  of  valid  existing 
rights  under  §  701.11  or  wish  to  coid’irm 
the  right  to  do  so.”  Wyoming’s  failure  to 
include  this  additional  explanatory 
language  in  the  i)ro])osed  rule  renders 
its  program  less  effective  than  the 
Feileral  regulations.  .Similarly,  for 
j)urj)ose.s  of  clarity  and  consistency 
within  its  rides  and  to  be  consistent 
with  the  Federal  reipdrements  at  30  (iPR 
701.10(b)(1)  we  reipdred  Wyoming  to 
revi.se  the  proposed  ride  language  in 
subsection  (1)  by  adding  citation  cross- 
references  to  property  rights 
demonstrations  under  paragra])h  (i)  of 
its  VER  definition  in  Chapter  1  for 
requests  that  rely  on  the  good  faith/all 
permits  standard  or  the  needed  for  and 
adjacent  standard  in  jiaragraph  (ii)  of  its 
VER  definition  in  (ihapter  1. 

Wyoming  responded  in  a  letter  dated 
Octoher  .1,  2011,  and  stated  that  it  will 
add  the  required  cro.ss-references  and 
clarify  that  a  request  can  be  submitted 
if  the  individual  intends  to  conduct 
surface  coal  miinng  operations  on  the 


basis  of  valid  existing  rights  or  wishes 
to  coid’irm  the  right  to  do  so  in  a  future 
rule  package. 

based  on  the  discussion  above,  we  are 
not  ap])roving  Wyoming’s  |)ropo.sed  ride 
change  at  Chapter  12,  .Section 
l(a)(vii)(A)(l)  concerning  VER 
determination  requests.  We  also 
acknowledge  Wyoming's  commitment 
to  revise  the  ])roi)osed  ride  to  include 
the  aforementioned  citation  cro.ss- 
references  and  VER  submission 
requirement  language  in  a  future 
rulemaking. 

(i.  (]ha])ter  12.  .Section  1  (a)(vii)(A)(IV); 
VER  .Submission  Requirements  and 
Procedures 

In  res])onse  to  Item  C-1  ofO.SMRE’s 
Ajnil  2.  2001.  732  letter.  Wyoming 
propo.sed  to  add  VER  submission 
requirements  and  ]n'ocedure  rules  at 
Chajiter  12.  .Section  1  (a)(vii)(A)(lV). 

O.SMRE  replied  in  a  letter  dated 
August  17.  2011.  that  in  order  to  he 
consi.stent  with  its  own  rules  and  the 
Federal  coimtei'iiart  requirements  at  30 
(d’R  701.10(1))  (4)  Wyoming  must  revise 
the  proposed  ride  language  in 
suhsection  (IV)  by  adding  a  citation 
cross-reference  to  ])aragraphs  (iii)(A) 
through  (iii)((i)  of  its  VER  definition  in 
(;ha])ter  1  regarding  the  standards  for 
roads. 

Wyoming  responded  in  a  letter  dated 
Octoher  .1.  2011,  and  stated  that  it  will 
revise  suhsection  (IV)  to  include  the 
aforementioned  required  citation  cross- 
references  in  a  future  rule  package. 

Therefore,  we  are  not  a])])roving 
Wyoming’s  jiropo.sed  rule  change  at 
Cihapter  12.  .Section  1  (a)(vii)(A)(IV) 
concerning  VER  submission 
requirements  and  requests  that  rely  on 
one  of  the  standards  for  roads.  We  al.so 
acknowledge  Wyoming’s  commitment 
to  include  the  required  citation  cross- 
references  in  a  future  rulemaking  effort. 

7.  Chai)ter  12.  .Section  1  (a)(vii)(b)(l); 
Initial  Review  of  VER  Request 

In  response  to  Item  (^1  of  OSMRE’s 
A])ril  2.  2001 ,  732  letter,  Wyoming 
proposed  a  new  rule  at  Chapter  12, 
.Section  1  (a)(vii)(b)(l)  requiring  that 
responsihle  agencies  conduct  an  initial 
review  of  a  VER  request  and  determine 
whether  it  includes  all  a])plicahle 
submi.ssion  components  as  di.scusseil  in 
subsection  (A).  The  proposed  ride  al.so 
.states  that  the  review  only  examines 
conqileteness  of  the  request. 

O.SMRE  replied  in  a  letter  dated 
August  17,  2011.  that  in  order  to  he 
consistent  with  the  Federal  regulations 
at  30  (]FR  701  .l()(c)(l )  Wyoming  must 
include  Federal  counterpart  language  in 
subsection  (1)  to  further  ex])lain  that  the 
review  does  not  pertain  to  the  “legal  or 
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toclinic'.al  iuloiiiiac.y  of  tho  niatonals  f  j'd 

suhniilloa.”  Wyoming's  failiiro  to  ' 

incUulo  this  ciualifying  nxplanatory  tlu. 

languago  in  tho  proposod  ndo  rondors  sn  - 
its  program  loss  ofloi;tivo  than  tho 

Ihuloral  roonlations.  ‘  ■ 

Wyoming  rosjjondod  in  a  lottor  datod 
Ootohor  5,  2011,  and  statod  that  it  will  U' 
royiso  its  rnlos  to  indioato  that  tho  sn 

royiow  doos  not  addross  logal  or 
tochnical  adoipiaoy  in  a  fntnro  rnlo 

'  Hasoii  on  tho  disc.nssion  ahoyo.  wo  aro  no 
not  approying  Wyoming's  proposod  rnlo  oil 

ohango  at  (ihaptor  12.  Sootion 

l(aKyii)(B](l)  oonoorning  initial  royiow  ai 

of  a  VER  ro(piost.  Wo  also  aoknowlotlgo  ro 
Wyoming's  oommitmont  to  royiso  tho  oi 

proiiosod  rnlo  and  inolndo  tho 
aforomontionod  (inalifying  oxplanatory  0 

langnago  in  a  fntnro  rnlomaking.  ^  | 

8.  Chaptor  12.  Sootion  l(aKyii)(B)UV);  y 

Initial  Royiow  of  VER  Rocpiost  7 

In  rosponso  to  Itoni  Ci-l  of  OSMRE’s  t< 
April  2.  2001 . 782  lottor.  Wyoming  s 

proposod  to  add  rocpiiromonts  to  its  c 

rnlos  at  Chaptor  12,  Sootion  1 

l(a)(yiiKB)(lV)  for  oondiioting  an  initial 
royiow  of  all  apiilicahlo  snhmission  ^ 

c;om])ononts  tor  making  YEK  ^ 

dotorminations. 

OSMRE  ropliod  in  a  lottor  datod 
August  17.  201 1 ,  that  for  iniriiosos  ol 
clarity  in  its  own  rnlos  and  to  ho 
consistont  with  tho  fodoral 

nHiniromonts  at  80  CER  701. 10(c)(4) 

Wyoming  must  royi.so  tho  iiroiiosod  inlo 
langnago  in  snhsoction  (IV)  rogarding 
tho  VER  domonstration  by  adding  a 
citation  cros.s-roforonco  to  snhsoction 
(n)(lV)  that  di.scnssos  how  a  VER 

decision  will  ho  mado.  i  ^  i 

Wyoming  rosiiondod  in  a  lottor  oatoci 

Octohor  5.  2011.  and  statod  that  it  w'ill 
royiso  its  rnlos  with  tho  approiiriato 
c-.itation  cross-roforonco  discaissod  ahoyo 
in  a  fntnro  rnlo  iiackago. 

Accordingly,  wo  aro  not  approying 
Wyoming's  proposod  f 

Chaptor  12.  Section  l(a)(yii)(B)(lV) 
concorning  an  initial  royiow  of  all 
ainilicahlo  snhmission  componont.s  tor 
making  VER  dotorminations.  Wo  also 
acknowledge  Wyoming's  commitmont 
to  inclndo  tho  roipiirod  citation  cross- 
roforonco  in  a  fntnro  rnlomaking. 

9.  Chaiitor  12,  Section  1  (a)(yii)(C)(l)(-h)'. 
VER  Notice  and  Commont  Rocpiiromonts 

hi  rosponso  to  Item  C-2  of  OSMRE's 
April  2,  2001 , 782  lottor,  Wyoming 
proposed  to  add  VER  imhlic  noticci  and 
commont  rocpiiromonts  and  procauhiros 
to  its  rnlos  at  Chaptor  12.  Socdion 

l(a)(yii)(C)(l)(iE). 

OSMRE  ropliod  in  a  lottor  clatoci 
Aiign.st  17.  2011,  that  in  order  to  ho 
exmsistont  with  its  own  rnlos  and  tho 


Focloral  rociniromonts  at  80  CER 
701 .10(cl)(l)(iii)  Wyoming  nuist  royiso 
tho  proposed  rnlo  langnago  in 
snhsoc'.tion  (8.)  hy  adding  a  citation 
c  ross-roforonc:o  to  inc.lndo  “tho  ‘ 

ai)i)lic,ahlo  standards  nnclor  ('haptor  1 . 

V1']R  clofinition.''  For  tho  same  roasons,  < 
Wyoming  must  royiso  tho  langnago  in  ^ 
sn'hsoc'.tion  (a.)  to  inednelo  a 
roioronc;o  to  paragraiih  (ii)  ol  its  \  ER 
clofinition  in  Chaptor  1  rogarding  tlio 
good  faith/all  iiorniits  standard  or  the 
nooclod  for  and  adjacent  .standard,  amt 
c.haiigo  tho  entation  ('nis.s-roforcmc.cis  in 
snbsoc;tions  (h.)  and  (c:.)  troiii 
and  (1V)(2.)  to  (A)(IV)(1.)  and  (A)(1V)(2.), 
rosi)oc:tiyoly.  Wyoming  also  noocls  to 
c.orroc.t  a  typc)graphic.al  error  tor 
orammatical  c;orroc:tnoss  in  snl)soc:tion 
h-  )  by  cdianging  tho  word  “creation  to 
‘•c  reating.”  Lastly,  in  order  to  maintain 
c;cmsistonc:y  within  its  own  rnlos  and  tho 
Focloral  rocpiiromonts  at  80  (d'R 
7(il.lO(d)(l)(B')  wo  rocpiirod  Wyoming 
to  royiso  tho  jiroiiosod  rnlo  langnago  in 
snhsoclion  (cl.)  hy  adding  a  entation 
c  ross-roforonco  to  tho  standards  in 
paragraphs  (ii),  (iii)(A).  and  (iii)(B)  ot  its 

VER  clofinition  in  Chantor  1. . 

Wyoming  rospondod  in  a  lottoi  datc.ct 
October  5.  2011,  and  stated  that  it  will 
royiso  its  proposod  rnlo  langnago  to 
inednelo  tho  cdtation  crc).ss-roforonc:os 
discaissod  ahoyo  aiicl  c.orroc;t  tho 
typographical!  error  in  a  hitnio  in  o 

'  Based  on  tho  cliscaission  ahoyo,  wo  aro 

not  approying  Wyoming's  proposod 

'  rnlos  c:onc.orning  VER  public,  notic:o  and 
c-.ommont  rocpiiromonts  and 
at  Chaptor  12.  Soc:tion  1(a)(yn)(C)(l)l-E), 
Wo  also  ac:knowloclgo  Wyoming  .s 
commitmont  to  inchulo  tho  rocpiirod 
d  cdtation  caoss-roforoncos  and  corroed  a 
typograiihicail  error  in  a  fntnro 
rnlomaking. 


than  tho  Federal  rognlations  at  80  (d‘R 
701.10(cl)(2)(ii).  In  addition,  wo  noted 
that  Wyoming  noocls  to  c:orroc;t  a 
typograiihicail  error  for  granimatic.al 
cairroc'.tnoss  hy  cdianging  tho  phrase 
“whore  applic.ahlo  to  when 

apiilicaihlo.”  i  *  i 

Wyoming  rosiiondod  in  a  lottor  datc.ct 

Oedohor  5.  2011,  and  stated  that  h  wdl 
amend  its  rnlos  hy  proyicling  spocatu'. 
oxamplos  of  admini.slratiyoly  camiplcdo 
VER  rocpiost  notific,ations  and  cairrocd 
tho  aforomontionod  typographical!  error 
in  a  fntnro  rnlo  pac.kago. 

Based  on  tho  cliscaission  ahovo.  wo  aic. 
not  approying  Wyoming's  propo.sod  rnlo 
c.hango  at  Chaptor  12. 

l(a)(yii)(C:)(n)(2.)  c.onc;orning  VER  pnb  ic. 
noticai  and  c.ommont  rocpiiromonts  and 
procaichiros.  Wo  also  ac;knowloclgo 
Wyoming's  caimmitmont  to  royiso  its 
,  proposed  rnlo  by  adding  explanatoiy 
'  langnago  and  c.orrocding  a  typc)graphic;al 
error  in  a  fntnro  rnlomaking  ottoid. 


10.  Chaptor  12,  Section 

l(a)(yii)(C)(n)(2.):  VER  Notice  and 
Commont  Rociniromonts 

In  rosponso  to  Item  G— 2  of  OSMRE  s 
April  2,  2001 . 782  lottor,  Wyoming 
iiroposod  to  royiso  its  rnlos  at  Cdiaptor 
12,  Soedion  l(a)(yii)(C)(ll)(2.)  hy 
rocpiiring  that  tho  Diyision  proyido  a 
copy  of  tho  notic-.o  of  an  aclmimstratiyoly 
c-.omploto  VER  rocpiost  to  tho  owner  ol 
tho  foatnro  camsing  tho  land  to  c.omo 
nnclor  VER  protoedion  and.  whore 
applicaihlo,  tho  agonc.y  with  primary 
jnrisclicdion  oyer  tho  foatnro. 

OSMRE  ropliod  in  a  lottor  dated 
August  17,  2011.  that  Wyoming  does  not 
incdiido  Focloral  conntorpart  langnago 
proyicling  spocdfic:  oxamplos  of  snc.h 
rocpiirod  notificaitions.  Wyoming  s 
failure  to  inedndo  this  additional 
oxplanatory  langnago  in  its  prciposod 
rnlo  rondors  its  program  loss  oitocdiyo 


11.  Chaptor  12.  Soedion  l(a)(yii)(C-)(Bl): 

VER  Noticai  and  Commont  Rocpiiromonts 

In  ros])C)nso  to  Item  C-2  of  OSMRf.  s 
April  2  2{K)1.  782  Icdtor.  Wyoming 
nroiiosod  to  royiso  its  rnlos  at  Chapter 

12.  Soedion  l(a)(yii)(C)(Bl)  hy  rocpiiring 
that  tho  lottor  transmitting  notica;  ol  an 
achninistratiyoly  c'.omploto  VER  rocpio.st 
also  proyido  a  8()-clay  c-.oinmont  period 
and  siiocdfy  that  another  80  clays  is 

ayailahlo  lipon  rocinost 

OSMRE  roiiliod  in  a  lottor  datoct 
Aiigmst  17.  2011.  that  Wyoming  doos  not 
inclndo  Focloral  c.onntorpart  langnago 
proyicling  tho  Diyision  with  cliscn'cdion 
to  orant  additional  time  to  c:ommont  toi 
oochI  can.so  upon  rocpiost.  and  lads  to 
Tixplain  that  tho  Diyision  noocl  not 
noc:ossarily  consider  c:ommonts  roc.oiyod 
after  tho  closing  date  of  tho  c;onnnont 
period.  Wo  fnrthor  explained  that  this 
iiroyision  is  not  to  bo  intorprotod  as 
proyicling  Wyoming  with  chsc:rotion  to 
acloiit  tho  cxnmtorpart  langnago.  Rather, 
it  is  intonclod  to  afford  Wyoming  with 
tho  option  to  both  oxtoncl  tho  commont 

period  for  good  c:anso  rocpiostod  and 
rojoed  c;ommonts  rocoiyod  after  tho 
c.ommont  jioriod  cdoscis.  Ihns. 
Wyoming's  failnro  to  inednelo  this 
/  langnago  in  its  proiiosod  rule;  rondors  its 
program  loss  offoediyo  than  tlui  f-odoral 

„>gnlatic)nsat8()CFR7(il.l(i(cl)(8) 

Wyoming  rospondod  in  a  Icdtoi  Bated 
Ccdcihor  5.  2011.  and  .stated  that  it  will 
add  tho  Focloral  c;onntorpai d  langnago 
niontionod  ahoyo  in  a  fntnro  rnlo 
it  pac.kago. 

'  Ccmsocpiontly.  wo  do  not  appicnc, 
Wyoming's  proposod  iBnaiigo  at 
Chapter  12.  Soedion  l(a)(yn)(C)(lB) 
c:cinc.orning  VER  pnlilic;  ncitic;o  and 
cximmont  rocpiiromonts  and  prcic;ochiros. 
Wo  also  acknowlodgo  Wyoming  s 
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eoniiuitiuent  to  revise  its  proposed  ruh; 
by  including  Federal  (;ount(ir|)art 
language  alTording  Wyoming  the  o])tion 
to  both  extend  the  comment  period  lor 
good  cause  recinested  and  nijcict 
comments  received  alter  the  comment 
|)eriod  closes  in  a  lutnni  rulemaking. 

12.  (ihapter  12.  Section  1  (a)(vii)(11)(I): 

How  a  YFR  Decision  Will  lie  Made 

In  njsponse  to  Item  (1-1  oi OSMRhi's 
April  2.  2001.  782  letter,  Wyoming 
proposed  to  revise  its  rules  at  (8ia])t(!r 
12.  Section  1  (a)(vii)(D)(l)  by  re(|uiring 
that  the  Division  review  materials  and 
comments  submitted  lor  adecjuacy 
ludbiH!  making  a  YFR  determination. 

OSMRF  replitid  in  a  letter  dated 
August  17.  2011.  that  in  order  to 
maintain  consi.stencv  within  its  own 
rules  and  the  Federal  recpnnmients  at  80 
(I’R  701.1(i(e)(l)  Wyoming  must  revise 
the  |)ropo.sed  rule  language  in 
subsection  (1)  by  adding  citation  cross- 
referenccis  to  include  “materials 
submitted  under  suh.section  (A)"  and 
"commcaits  received  under  subsection 

(C).” 

Wyoming  responded  iu  a  h;ttc;r  dated 
Octobc!!'  .'i.  2011.  and  statcui  that  it  will 
add  the  aiorciinentioncHl  re(|uired  caos.s- 
references  in  a  luture  rule  package;. 

based  oil  the  discussion  above,  we  are 
not  approving  Wyoming’s  ])ro])osed  rule 
change  at  ('.hajiter  12.  Si;ction 
l(a)(vii)(D){l)  concerning  the  review  of 
materials  and  comments  submitted  lor 
ade(iuac:y  hcilore  making  a  VFR 
determination.  We  also  acknowledge 
Wyoming's  commitment  to  include;  the; 
re;eiuire;el  citeition  e:ross-re;lere;iu:e;s  in  ei 
luture;  rulemaking. 

18.  (;hapte;r  12.  Seelion  1  (a)(vii)(D)(lll): 
How  a  VFR  Decision  Will  be  Made; 

In  re;spe)nse  to  Item  (1-1  of  OSMRE’s 
Aiiril  2.  2001.  782  letter,  Wyoming 
proposed  to  re;\  ise  its  rules  eit  Chapte;r 
12.  .Seeliou  l(a){vii)(D)(lII)  regarding 
impaels  of  property  rights 
elisagre;ements  on  VFR  ele;terminatie)ns. 

OSMRF  replied  in  a  lette;r  dated 
August  17,  2011.  that  in  order  to 
maintain  e:on.siste;ncy  within  its  own 
rule;s  and  the  f  ederal  r(;(]uire;nu;nts  at  80 
(8’R  7()1.10(e)(8)(i)  Wyoming  mu.st 
re;vise  the;  prope)se;el  rule  language  iu 
suh.seelion  (1.)  by  adding  citation  e;ros.s- 
re;fe;re;ne:e;s  to  iiielude  "the;  closing  elate; 
of  the;  eiomment  pe;rioeis  elise:usse;el  under 
sul)se;ctious  (CKl)  or  ((1)(I11)  above.” 
Simihirly.  to  he;  e:ousistent  with  80  (1FR 
7(il.1(i(e;)(8)(ii)  Wyoming  must  re;vise; 
suhseMlion  (2.)  by  adding  citation  cross- 
refe;reue:e;s  to  the  re;e]uisite;  jirojierty 
rights  demonstrations  under  paragrajihs 
“(i).  (iii)(A),  or  (iii)(b)"  of  its  VFR 
definition  in  (Ihajiter  1.  as  apjirojiriate. 
We  also  stated  that  Wyoming  needs  to 


s])e;e1fy  tluit  the;  Division  is  the 
"responsible;  age;ne:y”  iinel  ce)rre;c:t  ei 
tyjiogniphical  e;rre)r  in  the  cro.ss- 
re;fere;nce;  from  suh.seelion  ((i)(ll)  to 
(D)(II).  Lcistly,  for  purposes  of  clarity 
;mel  .S|)e;e1fie1ty.  we  re;epure;el  Wyoming 
to  e;nsure;  that  the  "resiiousihle  age;ue:y” 
refe;re;ue:e;  is  simihirly  re;vise;el.  if 
<ipplie:ahle;.  whe;u  it  :ii)pe;iir.s  e;lse;whe;re; 
in  the  ])ro|)e)se;el  rule;s. 

Wyoming  re;s])e)nele;el  in  a  le;tte;r  ehite;el 
October  201 1 .  hv  stilting  that  it  will 
re;vise  its  rule;  to  ])roviele  the  a|)pre)])riate; 
citation  e:re).ss-refe;re;nce;s  iinel  elarifv  that 
the  Fiind  Quality  Division  is  the 
"responsible  age;ne:y”  in  a  future  rule; 
package. 

Aexioreliugly.  we;  are;  not  approving 
Wyoming’s  prope)se;d  rule;  eliaiige  at 
Ohapte;r  12,  Se;e:tiou  1  (a)(vii)(D)(lb) 
e:eme:erniug  the;  impaels  of  pro])e;rty 
rights  eli.sagre;ements  on  VFR 
determinations.  We  also  iu;kne)wle;elge 
Wyoming’s  e:onuuitnu;ut  to  re;vi.se;  it  rule 
iinel  ince)r])e)rate;  the  r(;e|uire;el  e:himge;s 
discussed  above  in  a  future;  rulemaking. 

14.  Ohiipte;r  12,  Section  1  (ii)(vii)(F): 
Administrative  and  )uelie1al  Review 

In  re;spon.se;  to  Ite;m  0-1  of  OSMRF’s 
April  2,  2001.  782  le;tte;r,  Wyoming 
pre)])e)se;d  to  add  re;e]uire;ments  to  its 
rules  at  Ohajiter  12,  Se;e:lion  l(a)(vii)(F) 
providing  for  admiiiistrative  and 
juelieliil  re;view  of  VFR  elete;rminiitie)us. 

OSMRF  reiilieel  in  a  letter  date;el 
August  17.  2011,  thill  in  order  to 
provide  clarity  and  si)e;e1fie1ty  within  its 
own  rules  and  he;  cionsistent  with  the; 
Fe;ele;ral  re;(|uiri;me;nl.s  at  80  OFR 
701.10(f)  Wyoming  mu.st  re;vi.se;  the; 
propo.seel  rule  languiige  by  adding  a 
refe;re;ne:e  to  the;  Wyoming 
Administrative  broce;dures  Ae:t. 
Wyoming’s  failure  to  include  this 
refere;ne;e  iu  the  ])re)])e)se;el  rule;  renders 
its  program  less  (;ffective  than  the 
Federal  regulations. 

Wyoming  responded  in  a  letter  date;el 
October  .'i.  2011,  and  .stat(;el  that  it  will 
re;vi.se;  it  ruh;.s  to  include  ;i  reference;  to 
the;  Wyoming  Aehnini.strative; 
broe;eehire;.s  Ae:t  in  a  future  rule;  pae:kage. 

based  on  the;  diseaission  above,  we;  are 
not  ajiproving  Wyoming’s  prope).se;el  rule; 
diange  at  Chapter  12,  Se;e:liou 
l(a)(vii)(F)  providing  for  aelmini.strative; 
and  judicial  re;vie;w  of  VFR 
ele;te;rmincilie)n.s.  We;  eihso  ae:kue)wle;dge; 
Wyoming’s  c.ommitme;nt  to  iuelude;  ;i 
re;fe;rene;e  to  the;  Wyoming 
Adminislralive  bre)e;e;ehire;.s  Ae:t  in  a 
future;  rule;making. 

l.'i.  Chapter  12,  Seeliou  l(a)(vii)(F); 
Availability  of  Rt;corels 

In  re;.sponse  to  Item  C-4  of  OSMRF’s 
April  2,  2001,  782  le;tler.  Wyoming 
proposed  to  revise  its  rul(;.s  at  Chapti;r 


12.  Se;e:lie)n  l(a)(vii)(F)  by  re;eiuiring  that 
the;  Division  or  iige;ne:y  resjionsible  for 
])re)e:e;.ssing  ;i  VFR  re;e|ne;st  shall  make  a 
e:o])y  of  the;  re;eiue;st  and  rehiled  m€ite;riiils 
aviiilahle  to  the;  puhlie;. 

OSMRF  re;plie;el  in  ii  le;tte;r  elate;el 
August  17.  2011.  that  in  order  to 
imnntain  e:onsi.ste;ncy  within  its  rule;.s, 
Wvoming  ne;e;el.s  to  speelfv  in  the; 
he;aeling  theit  the  rule  |)ert;uns  to 
“Aviiihibility  of  Re;e:e)rels.”  Moreover, 
Wyoming  must  iielel  language  e;x])l;uning 
that,  in  addition  to  the;  VFR  re;ejue;,st  iinel 
re;liite;el  lUiiteriids,  rec.ords  iissoelated 
with  iiny  .suh,se;ejue;nt  el(;te;rminiition 
under  suhse;e:lie)n  (D)  shall  iilso  be;  made 
available  to  the;  puhlie;.  Wyoming’s 
failure;  to  ine.lude;  this  e;orre.spe)neling 
language  iu  its  proposed  rule  renders  its 
jirognun  less  effee;tive  than  the  Federal 
re;gulations  at  80  CFR  701.1()(g). 

Wyoming  responele;d  in  a  le;tter  dated 
()e;tohe;r  .1,  2011,  by  stating  that  it  will 
revise  its  rule;.s  to  ine;luele  the  section 
he;ader  "Availability  of  Ree:orels”  and 
additional  language  re;gareliug  other 
materiids  whieli  may  he  made  available; 
to  the;  ])id)lic. 

Ae:cordingly.  we;  <ire  not  iijiproving 
Wvoming’s  propo.seel  rule;  e;hange;  at 
(;hai)te;r  12.  .Se;e;tie)n  1  (ii)(vii)(F) 
e:one:e;ruing  re;eiuire;me;nts  for  making 
VFR  re;e|ue;sts  and  re;late;el  luiiterials 
iiviiilable  to  the;  puhlie;.  We;  iikso 
ae;knowle;elge;  Wyoming’s  e;e)mmitme;nt 
to  re;vi,se;  the  rule  to  aeldre;.ss  the;  re;eiuire;el 
e;hange;s  eli,se:us.seel  above  in  a  future; 
rulenuiking  (;ffort. 

10.  Chapter  12.  Se;e;1ion 
l(;i)(vii)(C)(IlI)(2.):  Fre)e;e;elure;s  for  )oint 
Approval  of  Surfiie:e;  Coal  Mining 
()pe;ratie)ns  That  Will  Adversely  Affe;c;t 
buhlie;ly  Owned  Parks  or  Historic:  Places 

In  response  to  lt(;m  H-1  of  OSMRF’s 
Aj)ril  2.  2001,  782  letter  and  to  be;  no 
le;.ss  effective  than  the  Feek;ral 
reeiuire;ment.s  at  80  CFR  701.17, 
Wyoming  projjoseel  n(;w  rules  at 
Cha])te;r  12,  See:tion  l(a)(vii)(C) 
re;gareliug  proe:eelure;.s  for  joint  ci])proval 
of  surfae:e;  e:e)al  mining  openitions  that 
will  adversely  affee:t  ])ul)lie;ly  owned 
parks  or  historic.  plae:(;s.  Wyoming  akso 
j)re)po.sed  to  e:larify  in  .subse;c;tie)n  (I1I)(2.) 
that  the;.se;  proc.eelures  do  not  a])ply  to 
liinels  within  the  ,se;e)]K;  of  the;  e;xe:e;ptie)n 
for  e;xi,sting  e)])e;ration.s  or  to  hmels  for 
whie;h  a  person  has  VFR. 

OSMRF  replied  in  a  le;tte;r  dated 
August  17,  2011,  thill  in  order  to 
maintain  e:on.siste;ne:y  within  its  rule;s, 
Wyoming  iu;eels  to  revise  the;  projio.sed 
rule;  langimge  in  suh.se;e:tie)n  (2.)  by 
iidding  a  e;ilatie)n  e:re)ss-re;fe;re;ne;e;  to 
.subse;e:tie)n  (iv)  to  s])e;e;ify  where  the; 
“e;xe:e;])tie)n  for  existing  operations”  is 
loe:ateel  in  its  Chajiler  1.  "valid  existing 
rights”  definition. 
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Wyoming  responded  in  a  letter  dated 
October  .'i,  2011,  and  stated  that  it  will 
amend  its  rules  to  incdiide  the  iHupiired 
cross-reference  in  a  lutnre  rule  ])ackag(;. 

Rased  on  the  discussion  ahov(!,  we  are 
not  a])proving  Wyoming’s  pro])osed  rule 
change  at  (Chapter  12,  .Section 
l(a)(vii)((;)  concerning  procedures  for 
joint  a])])roval  of  surface  coal  mining 
operations  that  will  adversely  affect 
])uhlicly  owned  parks  or  historic  jjlaces. 
\Ve  also  acknowhulge  Wyoming’s 
cc)mmitment  to  aifd  the  aforementioned 
recpured  citation  cross-r(!ferenc(!s  in  a 
future  rnlemaking  effort. 

17.  Chapter  10.  .Section  4(a)(iii); 
Dcifinition  of  “Willfully” 

In  response  to  a  November  7,  1088. 

732  letter,  Wyoming  proposed  to  add  a 
new  definition  of  “willfully”  to  its  rules 
at  Chapter  10,  .Section  4(aKiii)  to  he  no 
le.ss  effective  than  those  of  the  Federal 
rules. 

OSMRF  r(!])lied  in  a  letter  dated 
August  17,  2011,  and  notified  Wyoming 
that  O.SMRF  nnd.sed  this  definition  and 
moved  it  from  30  CFR  840..')  to  701..')  in 
a  December  10,  2000,  final  rule  Federal 
Register  (0.')  FR  7‘)0.')0)  notice. 
.Sp(!cifically,  O.SMRF  re])laced  the 
definition  of  “willful”  with  a  similarlv 
wordial  definition  of  “willful  or 
willfullv”  to  mean  “that  a  person  who 
authorized,  ordenul  or  carried  out  an  act 
or  omission  that  resulted  in  either  a 
violation  or  the  failnn;  to  abate  or 
correct  a  violation  acted:  (1) 
Intentionally,  voluntarily,  or 
consciously;  and  (2)  with  intentional 
disregard  or  i)lain  indifference!  to  legal 
n!(]uirements.”  OSMRF  revised  the  text 
of  the  definition  for  claritv  and 
consistenev  with  the  term’s  broader 
applicability.  In  addition.  O.SMRF 
replaced  the  word  “individual”  with 
“per.son”  because  the  Act  and  Federal 
regulations  define  person  in  a  manner 
that  includes  both  individuals  and 
business  entities,  as  is  a])propriate  in 
the  context  in  which  the  Act  and 
regulations  em])loy  this  term. 

Wyoming’s  pro])osed  definition  of 
“willfully”  at  Chapter  18,  .Sec:tion 
4(a)(iii)  means  “that  an  individual 
acted:  (A)  Intentionally,  voluntarilv,  or 
consciously;  and  (B)  with  intentional 
disregard  or  ])lain  indifference  to  legal 
r(!(]uirements.”  While  subsections  (A) 
and  (B)  are  identical  to  the  Federal 
counterpart  ])rovisions,  subsection  (iii) 
does  not  include  the  revised  k’ederal 
language  defining  “willful”  to  mean  “a 
])erson  who  authorized,  ordered  or 
c;arried  out  an  act  or  omi.ssion  that 
resulted  in  either  a  violation  or  the 
failure  to  abate  or  correct  a  violation.” 
.Similar  to  .Section  701(19)  of  SM(]RA, 
Wyoming  .Statute  W..S.  3.')-ll-l()3(a)(vi) 


also  defines  the  word  “])er.son”  in  a 
manner  that  includes  both  individuals 
and  business  (iutities.  Lastlv,  it  should 
he  noted  that  the  language  in 
Wyoming’s  ])roposed  definition  of 
“knowingly”  at  Chapter  Ki,  .Section 
4(a)(i)  is  identical  to  the  revi.sed  l'’ederal 
definition  language  at  30  CFR  701..'). 
rhus,  in  order  to  maintain  consistency 
with  tlu!  terminologv  used  in  its 
proposed  rules  and  he  no  less  effective 
than  the  corres])onding  Federal 
regulations  at  30  ('.FR  701..'),  we  r(!{|uired 
Wyoming  to  amend  its  proj)osed 
definition  of  “willfully”  to  include  the 
revised  language  discussed  above. 

Wyoming  responded  in  a  letter  dated 
October  .I,  2011,  by  stating  that  it  will 
revise  it  rules  to  include  the  additional 
language  described  above  in  a  future 
rule  ])ackage. 

Based  on  the  di.scnssion  above,  we  are 
not  approving  Wyoming’s  newly- 
proposed  definition  of  “willfully”  to  its 
rules  at  C.hai)ter  10.  .Section  4(a)(iii).  We 
also  acknowledge  Wvoming’s 
commitment  to  revise  the  rule  and  add 
the  rcicpiired  language  discu.ssed  above 
in  a  future  rulemaking  effort. 

18.  Chapter  10,  .Section  4(h)(i);  When  an 
Individual  (iivil  B(!naltv  Mav  Be 
Assesscul 

Wyoming  propo.ses  lUiw  rul(!s  at 
(Chapter  10,  .Sciction  4(h)  for  determining 
when  an  individual  civil  i)enalty  may  he 
assessed.  In  snh.section  (i),  Wvoming 
references  its  statutes  at  W.S.  O.l-ll- 
902(1)),  “.Surface  coal  mining  operations: 
violations  of  provisions;  penalties”  in 
lieu  of  adopting  Fixleral  counterpart 
language  at  30  C.FR  840.12(a).  In  its 
.Statement  of  l’rinci])al  Reasons, 
Wyoming  indicates  that  the  statutory 
reference  was  in  resj)onse  to  concerns 
ex]jre.s.sed  by  the  Wyoming  Attorney 
(Jeneral  who  stated  in  a  review  letter 
dated  February  20,  2001 .  that  most  of 
the  rules  pro])osed  by  C3ia])ter  Ki, 
Section  4,  are  alreadv  covered  in  W..S. 
3.')-l  1-902. 

In  a  November  7,  1988,  732  letter, 
O.SMRF  re(iuir(!d  Wyoming  to  ado])t 
definitions  of  “knowingly,”  “willfully,” 
and  “violation,  failure  or  refu.sal”  to  he 
no  le.ss  effective  than  those  of  the 
Federal  rules.  Wyoming’s  ])ropo.sed 
definition  of  “violation,  failure  or 
refusal”  at  (iha])ter  10,  .Section  4(a)(ii)  is 
consistent  with  and  no  le.ss  effective 
than  the  Federal  definition  at  30  CFR 
701..').  'file  referiiiiced  statutorv  language 
at  W..S.  3.')-ll -902(h)  states,  in  ])ertinent 
part,  that  “Anv  i)i!r.son  who  violates,  or 
any  director,  officer  or  agent  of  a 
cori)orate  permittee  who  willfully  and 
knowingly  authorizes,  orders  or  carries 
out  the  violation”  is  subject  to  an 
individual  civil  ])enalty.  However, 


unlike  the  Federal  regulation  at  30  (iFR 
84(). 12(a)  the  statute  does  not  specifv 
that  such  penalties  mav  akso  he  as.sessed 
for  “failure  or  refu.sal”  to  comply,  'rhus. 
in  order  to  he  consistent  with  its 
pro|)os(!d  definition  of  “violation, 
failure  or  refu.sal”  and  no  le.ss  (iffective 
than  the  corresponding  Federal 
reejuirements  at  30  (iFR  840.12(a) 
Wyoming  mii.st  either  clarify  how  its 
reference  to  W..S.  3.')-!  l-902(h) 
addresses  a  “failure  or  nifusal”  to 
com])ly.  or  revi.se  the  language  in 
projjo.sed  C.’hapter  10,  .Section  4(h)(i)  by 
stating  that  that  the  Director  may  assess 
an  individual  civil  penalty  against  anv 
corporate  director,  officer  or  agent  of  a 
corporate  i)ermittee  who  knowingly  and 
willfully  authorized,  ordered  or  carried 
out  a  violation,  failure  or  refu.sal. 

Wyoming  responded  in  a  letter  dated 
October  .5.  2011,  by  .stating  that  it  will 
amend  its  regulations  to  include  the 
language  di.scussed  above  jjrovided  it  is 
determined  that  the  Department  of 
Fnvironmental  Quality  has  the  authority 
to  adopt  that  language  in  consideration 
of  W.S.  3.')-!  1-902. 

(ionseciuently,  we  do  not  a])])rove 
W'yoming’s  newly-i)roposed  rules  at 
Cha])ter  10.  ,S(!ction  4(h)(i)  for 
determining  when  an  individual  civil 
])enalty  may  h(!  a.sse.ssed.  We  also 
acknowledge  Wyoming’s  commitment 
to  revise  the  ])ropo.s(!d  rule  and  add  the 
language  discussed  above  in  a  future 
rulemaking  effort  if  authorized  to  do  so. 
or  clarifv  how  its  reference  to  W..S.  O.O- 
11-902(1))  addresses  a  “failure  or 
refusal”  to  cc)mi)ly. 

19.  ('.haj)ter  10,  Section  4(t:)(i);  Amount 
of  Civil  Penalty 

In  a  November  7,  1988,  732  letter. 
(ISMRF  notified  Wyoming  that  its  rules 
concerning  individual  civil  penalties 
were  deficient.  In  response,  Wyoming 
pro])ose.s  new  rules  at  Cha])ter  10, 
.Sec:tion  4(c)(1)  imposing  criteria  that 
shall  he  considered  when  determining 
the  amount  of  the  individual  civil 
|)enalty  to  he  assessed.  Proposed 
subsection  (A)  reciuires  the  Director  to 
consider  the  “individual’s  hi.story  of 
authorizing,  ordering  or  i:arrying  out 
pnivious  violations,  failures  or  refusals 
at  the  particular  surface  mining 
o|)eration.” 

However,  the  Federal  counterpart 
provision  at  30  (d'R  840.14(a)(1).  as  well 
as  the  remainder  of  W'voming’s  rules 
refer  to  “surface  coal  mining 
operations.”  Thus,  in  order  to  maintain 
consistency  with  the  terminologv  used 
in  those  rules,  Wyoming  must  revise  its 
proposed  rule  language  to  include  the 
term  “coal.”  Based  on  the  discu.ssion 
above,  we  are  not  aj)proving  Wyoming’s 
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newly  ))r()j)ose(l  rule  at  Chapter  l(i. 
Section  4(c)(i)(A). 

20.  Chapter  10.  .Section  4(c)(ii):  Amount 
of  Civil  Penalty 

In  a  November  7.  1088,  732  letter. 
O.SMRf]  notified  Wyoming  that  its  rules 
concerning  individual  civil  |)enalties 
were  deficient.  In  response,  Wyoming 
proposes  a  new  ride  at  Chapter  10, 
.Section  4(c)(ii)  prescribing  individual 
civil  penalty  amounts  that  cannot  he 
exceeded  for  each  day  during  which  a 
violation,  failure  or  refusal  continues, 
including  tho.se  for  multiple  violations. 
.Specifically.  Wyoming  incorporates  a 
reference  to  its  statute  at  W..S.  3!j-ll- 
tK)2(h).  “.Surface  coal  mining  operations: 
violations  of  jirovisions:  ]ienalties" 
which  states,  in  |)ertinent  part,  that 
violators  are  “subject  to  either  a  penalty 
not  to  exceed  ten  thousand  dollars 
(.Si ().()()(). 00)  for  each  day  during  which 
a  violation  continues,  or.  for  multiple 
violations,  a  penalty  not  to  exceed  five 
thou.sand  dollars  (.$5. 000. 00)  for  each 
violation  for  each  day  during  which  a 
violation  continues  *  *  In  its  SOFR. 
Wyoming  indicates  that  the  statutory 
reference  was  made  in  response  to 
concerns  expre.ssed  hy  the  Wyoming 
Attorney  (Jeneral  who  .stated  in  a  review 
letter  dated  Fehruarv  20.  2001.  that  W..S. 
3.'i-l  1-‘)02(1))  ])rovides  a  more  detailed 
|)enalty  a.ssessment  for  individual 
offenses  and  daily  offenses  than  did 
Wyoming's  originallv  ])ro|)osed  rule 
language  that  mirrored  the  Federal  rule. 

The  Federal  counter])art  language 
provides  a  maximum  penalty  amount 
for  each  violation  and  a  separate 
individual  jienalty  may  he  assessed  for 
(uich  day  the  violation,  failure  or  refusal 
continues,  hut  it  does  not  sjiecificallv 
address  multiple  violations,  rhus. 
Wyoming’s  reference  to  its  statute  at 
W..S.  3.1-1 1-902(1))  adds  specificity  and 
does  not  render  its  ])ro|)osed  rule  at 
(diajjter  10.  .Section  4(c)(ii)  less  effective 
than  the  corresj)onding  Federal 
riHjuirements  at  30  CFR  840.14(h). 
Accordingly,  we  approve  it. 

21.  Cdiapter  10.  .Section  4(d)(ii)(A); 
Procedure  for  As.sessment  of  Individual 
(hvil  Penalty 

In  a  November  7,  1988,  732  letter. 
OSMRf]  notified  Wyoming  that  its  rules 
concerning  individual  civil  penalties 
were  deficient.  In  res|)onse.  Wvoming 
j)ro])oses  a  new  rule  at  (diapter  10. 
.Section  4(il)(ii)(A)  reijuiring  an 
individual  to  file  within  1.1  days  of 
.service  of  a  notice  of  proposed 
individual  civil  penalty  assessment  a 
|)etition  for  review  with  the 
Fnvironinental  Quality  (Council.  In  its 
.SOPR.  Wyoming  indicates  that  the  15- 
tlay  petition  for  review  timeframe  was 


included  in  response  to  concerns 
ex])ressed  hy  the  Wyoming  Attorney 
(leneral  who  stated  in  a  review  letter 
dated  Fehruarv  20.  2001 ,  that  the  30-day 
timeframe  provided  in  Wyoming’s 
originallv  proposed  rule  language  that 
mirrored  the  Federal  rule  was  less 
restrictive  than  W..S.  35-1  l-‘)02(d) 
which  specifically  jirovides  and  allows 
for  15  days  to  reijiiest  a  conference. 

The  Federal  counterpart  language 
recpiires  an  individual  to  file  within  30 
days  of  service  of  a  notice  of  proposed 
individual  civil  penalty  assessment  a 
petition  for  review  with  the  IJ..S. 
Dej)artment  of  the  Interior’s  Office  of 
Hearings  and  Appeals.  Wyoming’s  15- 
day  timeframe  to  petition  for  review  of 
a  notice  of  jiroposed  individual  c:ivil 
penalty  as.sessment  is  both  consistent 
with  its  statutory  recpiirement  at  W..S. 
35-11 -902(d)  and  more  stringent  than 
the  Federal  30-dav  timeframe.  As  such. 
Wyoming’s  proposed  rule  at  Chapter  10. 
.Section  4(d)(ii)(A)  is  no  less  effective 
than  the  corresponding  Federal 
requirements  at  30  CFR  840.17(1))  and 
we  approve  it. 

/I.  Ihiinovdl  of  RtHiuivdd  Anioiulnionis 

1.  Rerpiired  Amendment  at  30  CFR 
950.1 0(r),  Disi)osal  of  Noncoal  Wastes 

In  an  October  29.  1992  Federal 
Register  (57  FR  48984)  notice,  we 
recjuired  Wyoming  to  either  reinstate  the 
removed  cited  reference  “disposal  of 
noncoal  wa.stes  shall  he  in  accordance 
with  the  .standards  set  out  in  .Section  11. 
paragraph  c..  .Solid  Waste  Management 
Rules  and  Regulations  (1980)”  or 
otherwise  amend  its  rules  to  he  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  810.89  and  817.89.  Wyoming 
had  revi.sed  its  existing  rule  at  Chajiter 

2,  .Sec:tion  3(a)(v)(A)(ll)  (now  codified  at 
C.hapter  2,  Section  2(a)(v)(A)(ll))  hy 
adding  the  modified  definition  of  .Solid 
Waste  Management  Facility  contained 
in  W..S.  3.1-1 1-1 03(d)(ii)(D)  and  hv 
removing  the  rerjuirement  that  noncoal 
wastes  shall  he  disjiosed  of  in 
accordance  with  the  .Solid  Waste 
Management  Rules  and  Regulations. 
Additionally,  the  jiroposed  rule  would 
reipiire  facilities  receiving  solid  waste 
that  is  generated  outside  the  pro])osed 
permit  area  hy  any  activity  other  than  a 
mine-mouth  power  ])lant  or  mine-mouth 
coal  drier  to  follow  the  .Solid  Waste 
Management  Rules  of  Article  5  of  the 
Fnvironmental  Quality  Act  (FQA). 

The  propo.sed  rules  were  di.sai)proved 
primarily  ihecau.se  of  the  removal  of 
specific  performance  standards  for 
noncoal  mine  waste  disposal  as 
approved  hy  the  O.SMRE  in  Wyoming’s 
original  program.  Moreover,  the 
jiroposed  .Statute  change  of  Article  5  of 


the  FQA  did  not  contain  Federal 
counterpart  rules  to  the  Federal 
reijuirements  at  30  CFR  810.89  and 

817.89.  Conseipiently.  we  determined 
that  Wyoming’s  pro])o.sed  rules 
regarding  solid  waste  jiermitting  and 
management  for  mines  were  less 
effective  than  the  corresponding  Federal 
regulations. 

Wyoming  explains  in  its  .SOPR  that  in 
November  of  1990,  the  Solid  Waste 
Management  Program  revised  its  rules 
hy  removing  .Section  11,  paragraph  c. 
from  the  .Solid  Wa.ste  Rules  and 
Regulations  in  response  to  the  Wyoming 
Legislature  eliminating  duplication  of 
jurisdiction  for  mine  site  solid  waste 
disposal.  The  (now  rejiealed)  rules 
contained  language  which  was  very 
similar  to  the  Federal  Rules  at  30  CFR 

810.89.  Dis])osal  of  nonc:oal  mine 
wastes.  OSMRF  reipiested  that  the 
original  reference  to  these  rules  he 
reinstated.  However,  Wyoming  .states 
that  the  rules  are  no  longer  a  part  of  the 
current  .Solid  and  Hazardous  Waste 
Management  Division  Rules  and 
Regulations  and  cannot  he  referenced  in 
the  LQD  Rules  and  Regulations. 

In  response  to  the  ref]uired  ])rogram 
amendment  at  30  Ch’R  ?)50.10(r). 
Wyoming  ])ro])oses  to  revise  its  rules  at 
Chaj)ter  2.  .Section  2(a)(v)(A)  by 
referring  to  the  “.Solid  and  Hazardous 
Waste  Management  Division.”  Wyoming 
al.so  proposes  to  revise  subsection  (11)  by 
adding  a  cro.ss-reference  to  its  newlv 
pro])o.sed  rules  at  (’hapter  4,  .Section 
2(c)(xiii)((')  that  j)rovide  .standards  for 
noncoal  waste  disposal  and  are  no  le.ss 
effective  than  Federal  regulation 
reijuireinents  at  30  C.FR  810.89  and 

817.89.  Wyoming  exjilains  in  its  .SOPR 
that  the  projjosed  rule  language  more 
appropriately  ex])lains  which  DFQ 
Division  has  authority  over  facilities 
other  than  those  handling  mine 
generated  noncoal  waste,  and  that  the 
counterpart  Federal  rules  now  projiosed 
for  adoption  in  Chapter  4  also  apply  to 
such  “within  permit”  disposal  of  off-site 
wastes. 

Wyoming’s  proj)osed  revisions  makes 
its  rules  at  Chajiter  2.  .Section 
2(a)(v)(A)(II)  no  less  effective  than  the 
Federal  regulations  at  30  CFR  810.89 
and  817.89.  and  we  are  removing  the 
reiiuired  |)rogram  amendment  at  30  CFR 
950.1 0(r). 

2.  Rerpiired  Amendments  at  30  CFR 
950.1 0(s)  and  (t).  .S])ecific  Performance 
.Standards  for  Noncoal  Waste  Disj)osal 

in  an  October  29,  1992  Federal 
Register  (57  FR  48984)  notice,  we 
retpiired  Wyoming  to  submit  revisions 
to  its  rules  at  Cdiapter  2,  .Section 
3(l))(xxi)  and  (xxii)  (now  codified  at 
Chapter  2,  .Section  5(a)(xx)  and  (xxi). 
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ro,s|)(;(,liv(;|y)  to  i)r()vi(l(!  {iiul/or  inoliulo 
spocific  iJorlonnaiKH!  standards  for 
iioncoal  wasto  disposal  that  an;  no  loss 
(i  octiyo  than  tho  Fodond  R(;c.nlations  at 
.50  (d'R  HIP.Htt  and  81  7.89. 

In  i'osi)onso  to  r(:cpnr(;d  program 
|inu;ndnu;nts  at  80  CFR  !)5().l(i(s)  and  (tl 
VVyonnng  propo.sos  to  rovisc;  its  rnh;s  at  ' 
Uiaptor  2,  Soction  5(a)(xx)  I.y  rocpnring 
that  oach  application  for  a  snrfaco  coal 
mining  porinit  contain  a  plan  for  tho 
managoinont  and  di.spo.sal  of  noncoal 
nnno  wasto  within  tho  proiiosod  jiorinit 
aioa  in  accordanco  with  its  nowlv- 
'•<  <^:iiaptor  4.  Sociion 
^((-KxiiiKC,)  that  jirovido  standards  for 
noncoal  wasto  disposal  and  aro  no  loss 
ofloctiyo  than  tho  Fodoral  rocpiiroinonts 
at  80  (d<R  810.89  and  817.89. 

\Vyoining  also  proposos  to  roinovo  its 
nilo  at  Chapter  2,  Soction  r)(a)(xxi) 
regarding  plans  for  tho  managoinont  and 
disposal  within  tho  iiormit  area  of  any 
solid  wastes  gonoratod  by  a  mine  month 
power  plant  or  mine  month  coal  drier 
Wyoming  states  in  its  SdPR  that  tho 
rule  IS  being  propos(;d  for  deletion 
l)<u;anso  separate  rides  regarding  solid 
wastes  generated  by  a  mine  month 
Jiower  ])lant,  coal  drier  or  coal 
processing  facility  are  no  longer 
necessary.  Wyoming  further  explains 
tha  these  tyjies  of  facilities  are  now 
|iddre.ssed  with  the  inclusion  of 
Ringnage  in  proposed  Chapter  2.  S(;ction 
•ndj  (xx)  regarding  solid  wastes 
genenited  by  a  mine  month  power  plant, 
cmd  drier  or  coal  proce.ssing  facility. 
Wyoming  al.so  notes  that  “noncoarmine 
wa.ste  IS  interpreted  by  the  FQD  to 
cxclnde  coal  mine  dii.st  and  coal  fines 
which  may  he  generated  during  the 
processing  of  coal.  Specifically,  coal 
dust  and  fines  may  he  recoyered  and 
therefore  are  not  considered  waste 
Jiased  on  the  foregoing,  Wyoming’s 
projKi.sed  reyisions  to  its  rides  at 
Chapter  2  Section  5(a)(xx)  and  (xxi)  are 
no  le.ss  effectiye  than  the  Federal  1 

regulations  at  80  CFR  780.1 1(h],  810  89 

and817.89.andwearerenioyingthe  '  , 

leijiiired  program  amendments  at  80  1 

(J*R  O.'iO.IOls)  and  (t). 


■F  Reipiired  Amendment  at  80  CFR 
950.10(s)  and  (t),  Sjiecific  Performance 
Standards  for  Noncoal  Waste  DisjKisal 
In  an  Octohi;r  29,  1992  Federal 
Register  (.'-,7  FR  48984)  notice,  we 
reijiiired  Wyoming  to  snhmit  reyisions 
to  it.s- rides  at  Chajiter  4,  Section  2(c)(y) 
and  Section  8(c)(iii)(C)  and  (D)  (now 
c-odified  at  (diai)ter4.  Section 
2(c)(xiii)(C)  ami  (D),  resjiectiyely)  to 
proyide  and/or  include  specific' 
performamie  standards  for  noncoal 
vyaste  disposal  that  are  no  less  effectiye 
tlian  the  hederal  Regulations  at  80  CFR 
010.89  and  817.89. 


In  respon.se  to  the  reipiired  program 
ainendinents  at  80  CFR  9.00. 10(s)  and  (t) 

-  Wyoming  jirojmses  new  rides  at  Chapter 
at  4,  Section  2(c)(xiii)(C)(I)_(ni)  that 

provide  siiecitic  performanci;  standards 
lor  teniiuirary  .storage  of  noncoal  mine 
J-  wastes,  Imal  disjio.sal  of  noncoal  mine 
wastes,  and  restrictions  as  to  when' 

?  noncoal  mine  waste  can  he  deposited. 

W  yoming  also  incorporatiis  the 
|■ctpnrements  of  former  Section  2(c)(y) 

‘^(c)(xiii)(C)(l)  and  (II)  under  "Dispo.sal 
ol  yiniine  wastes.”  Snh.sections  (I) 

and  (III)  ol  Wyoming’s  proposed  rides 
regarding  temjiorary  storage  and 
doiH'sition  restrictions  for  noncoal  mine 
wa.stes  are  siihstantiyely  identical  to  and 
no  less  effectiye  than  the  Federal 
coimterjiart  reipiirements  at  80  CFR 
H1B.89  and  817.89(a)  and  (c).  and  we  are 
'  a|)])roymg  them. 

W  yoming  s  jiropo.sed  ride  language  in 
•siihsection  (11)  regarding  final  disiio.sal 
nt  noncoal  mine  wastes  retpdres  that 
when  the  di.spo.sal  is  comjdeted  a 
niiniimim  of  four  feet  of  suitable  coyer 
material  shall  he  placed  oyer  the  site. 

I  lie  Federal  counterpart  language 
i  e(|inr(;s  that  a  minimnm  of  two  feet  of 
sod  coyer  .shall  he  placed  oyer  the  .site 
Qrnm  *  V,'  completed.  In  its 

1  ^  explains  that  a  burial 

depth  ol  lour  leet  ahoye  any  noncoal 
mine  wa.ste  disiio.sal  site  is'reipiired  to 
ensure  that  the  disiio.sed  materials  are 
neyer  expirsed  at  the  final  reclaimed 
snrtace.  Wyoming  acknowledges  that 
ns  reijiiirement  is  more  stringent  than 
the  mminunn  of  two  feet  of  soil  coyer  i 
reipiired  by  Federal  Rules  at  80  (iFR 
HI 0.89(h).  Moweyer,  for  the  types  of  ! 

wastes  that  will  he  buried  and  the  fact  ' 
tliat  some  amount  of  erosion  takes  iilace 
on  reclaimed  land  in  the  arid  West 
\Vvoming  helieyes  that  four  feet  of  coyer  ' 
pins  subsoil  and  topsoil,  is  neces.sary  to  1 
preyent  buried  materials  from  makino  1 

their  way  to  the  .soil  surface.  "  ’ 

Wyoming  al.so  exjilains  that  it.s 
proposal  requiring  that  suitable  material  ‘ 
he  used  for  burial  purposes  rather  than  ^ 
•soil  coyer  ’  as  required  by  the  (FSMRF 
rules  i.s  intended  to  clarify  that  top.soil  ” 
and  suh.sod  should  not  he  u.sed  for 
nirial  inirposes.  Wyoming  adds  that  the  " 
tour  leet  can  he  comprised  of . suitable  " 

siioil  or  (idler  approyed  material  which  1’ 
IS  nontoxic,  nonacid-forniing  and  '' 

noncomhustihle,  and  the  ajiproyed 
(lopth  of  suh.soil/top.soil  shall  he  placed 
ahoye  the  four  feet  of  suitahle  coyer  J'’ 

iiicitoriiil.  iji 

We  agree  with  Wyoming’s  rationale  i\ 

justifying  the  adoption  of  a  four  foot  r 

Inirial  dejith  ahoye  di.spo.sal  sites  u.sin‘> 
uf  suitable  coyer  material  in  lieu  of  soH 
eoyer.  These  jiroyisions  are  rea.sonahle 
and  are  more  stringent  than  the  Federal  an 


counterpart  requirements  at  80  (il-’R 
t),  81(5.89  and  81 7.89(1)).  Therefore,  we 

ur  approye  suh.section  (II)  of  newly 
projiosed  Chapter  4,  Section 
«  ^(c)(xiii)(C). 

Wyoming  al.so  jiroposes  to  remoye  it.s 
rule  at  (Jiapter  4.  Section  2(c)(xiii)(D) 
regarding  management  and  final  burial 
on  the  iiermit  area  of  solid  wastes 
generated  by  a  mine  mouth  pinyer  iilant 
or  mine  mouth  coal  drier.  Wyomine 
1  explains  in  it.s  SOPR  that  suh.section  (D) 
n  ""  ‘""oor  nece.ssary  because  these 
types  of  facilities  are  now  addre.ssed 
with  the  inclusion  of  language  in 
lirojiosed  Cliapter  4.  Section 
^(c)(xiu)(C)(lI)  regarding  solid  wastes 
generated  by  a  mine  mouth  power  plant 
coal  drier  or  coal  jiroce.ssing  facility. 
Wyoming  notes  that  “noncoal  mine 
'  wa.ste”  is  interpreted  by  the  LQD  to 
exclude  coal  mine  dust  and  coal  fines 
which  may  he  generated  during  the 
processing  of  coal.  Specifically,  coal 
dust  and  fines  may  he  recoyered  and 
therefore  are  not  considered  wa.ste.  We 
•igree  with  Wyoming’s  propo.sed  rule 
cliange  and  approye  it. 

Ra.sed  on  the  discussion  ahoye. 
W'yoming’s  propo.sed  reyisions  to  it.s 
rule.s  at  Chajiter  4.  Section  2(c)(xiii)(C) 
am  (D)  are  no  less  effectiye  than  the 
federal  regulations  at  80  CFR  81(5.89 
and  817.89,  and  we  are  reinoying  the 
leijinred  jirogram  amendments  at  80 
CFR  9.'-,().1(5(.s)  and  (t). 

Related  to  the  findings  ahoye  i.s 
Wyoming’s  iirojio.sal  to  add  a  new  rule 
at  C.bajiler  7.  Section  2(h)(ix)  regarding 
Environmental  Protection  Performance 
Standards  Ajijilicahle  to  I  Inderground 
Mining  Operations.  In  its  SOPR. 
Wyoming’s  exjilains  that  projio.sed 
.suhsection  (ix)  jiroyides  a  sjiecific  cro.ss- 
leference  to  the  noncoal  mine  wa.ste 
management  and  jierformance  standards 
in  Chajiter  4  Section  2(c)  and  i.s 
intended  to  make  clear  that  they  are 
ajiplicahle  to  underground  minin<> 
ojierations  as  required  by  80  CFr” 

HI  7.89.  Wyoming  also  states  that  the 
additional  suhsection  wdll  eliminate  the 
need  for  adojition  of  a  sejiarate  set  of 
dnjilicate  rule.s  regarding  noncoal  mine 
wa.ste  generated  by  underground  coal 
mines.  We  find  that  WA'oming’s 
projio.sed  rule  apjilying  noncoal  mine 
wa.ste  management  and  jierformance 
.standards  to  underground  mining 
ojKjrations  i.s  no  le.ss  effectiye  than  the 
I'ei  eral  requirements  at  80  CFR  817.89 
and  we  ajijiriiye  it. 

IV.  Summary  and  Disposition  of 
Comments 

Piihlic  (.'omnwnts 

We  asked  for  jiulilic  comments  on  the 
amendment  (Administratiye  Record 
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Doeument  ID  No.  ()SM-2()1 1— ()()()4- 
OOOl).  but  (lid  not  reccnve  any. 

Ftniardl  Af’diicv  (joinnicnts 

Under  30  UFR  732.1 7(h)(l  1  )(i)  and 
.section  .'j03(t))  ol  SNKlRA.  we  rcuinestcul 
comiiKMils  on  the  anKMulnuMit  from 
various  Inuhiial  ag{;nci(;s  with  an  actual 
or  potential  interest  in  the  Wyoming 
])rogram  (Administrative  R(u;ord  No. 
\VY-4.')-()3).  We  received  comments 
from  thrcu!  Fcuhnal  Agtmcies. 

The  United  Stat(^s  (aiological  Survey 
(uses)  comimmted  in  a  May  10.  2011. 
(anail  r(!sponse  (Administrative  Record 
Document  ID  No.  ()SM-201 1—0004- 
0008).  the  Mine  Safety  and  Health 
Admini.stration  (MSHA)  commentcid  in 
a  )nne  1. 2011.  lett(!r  (Administrative! 
R(!cord  Doenment  ID  No.  OSM-2011- 
0004-0000).  and  the  Bureau  of  hand 
Management  (BLM)  commented  in  a 
)nne  3.  2011.  letter  (Administrative 
R(!cord  Doenment  ID  No.  ()SM-2011- 
0004-000.'l). 

The  uses  res])onded  that  inasmuch 
as  tlu!y  aren't  a  regulatory  agency,  tluw 
do  not  have  a  major  role  for  commenting 
on  tlui.se  rule  changes.  The  USUS  further 
slatcid  that  a  copy  of  the  amendment 
materials  was  forwarded  to  the  U(!nlral 
Hnergy  R(!sonrc(!  (coal  gronj)).  Wyoming 
Wat(!r  Science  (ientcM'  (watcii).  and  Fort 
(iollins  (wildlife  and  habitat)  .Scicince 
U(!nters  for  their  review,  hhe  USUS 
concluded  hv  stating  they  wonld 
forward  to  OSMRI”;  any  connn(!nts  that 
w(!re  r(!ceived  from  those  groups. 

MSllA  responded  that  it  reviewed  the 
jM'opo.sed  chang(!s  to  the  Wyoming 
Rticlamation  Program  and  had  no 
comments  or  concerns. 

The  BLM  res]Jonded  that  the 
proi)o.sed  Wyoming  R(!clamation 
Program  amendment  materials  were 
reviewed  by  BLM  staff  in  the  Field. 
District,  and  State  Offices  and  it  did  not 
have  any  comments  at  this  time. 

Environmental  Protection  Agency  (EPA) 
(ioncnrrence  and  Connnents 

Under  30  CFR  732.1 7(h)(l  l)(i)  and 
(ii).  we  are  nupiired  to  get  concurrence 
from  EPA  fortho.se  provisions  of  the 
program  amendnumt  that  relate  to  air  or 
water  (piality  .standards  issued  under 
the  authority  of  the  Cilean  Water  Act  (33 
IL.S.C.  12.‘il  et  se(j.)  or  the  (ikian  Air  Act 
(42  U.S.C.  7401  et  seq.). 

Under  30  CFR  732.1 7(h)(11)(i). 
OSMRE  recpiested  comments  on  the 
amendiiKmt  from  EPA  (Administrative 
R(!cord  No.  WY-4.')-03).  EPA  did  not 
nispond  to  onr  retpiest. 


State  Historic  Preseivation  Officer 
(SIlPO)  and  the  Advisoiy  Oonncil  on 
Historic  Preservation  (AOHPj 

Under  3t)  (iFR  732.1 7(h)(4).  we  ari! 
nKpiired  to  re{inest  connnents  from  th(! 

SI  IPO  and  Afil  IP  on  anuindnuints  that 
may  have!  an  effect  on  historic 
l)rop(!rti(!s.  On  )idy  1.  2011.  we 
r(!(piest(!d  conmuints  on  Wyoming's 
amendnu!nt  (Administrativi!  Record  No. 
WY-04.'j-0t>).  hnt  neither  r(!sponded  to 
onr  r(!{pi(!st. 

V.  OSMRE’s  Decision 

Bas(!d  on  the  above  findings,  we 
api)rove.  with  certain  excej)tions. 
XVvoming’s  April  28.  2011.  amendnuint. 
We  do  not  a])])rove  the  following 
provisions  or  parts  of  provisions. 

As  discnsscal  in  Finding  No.  III.C.I. 
we  are  not  approving  Wyoming's 
r(!vi.sed  YER  definition  at  Chapter  1. 
Section  2(fl). 

As  discnsscul  in  Finding  No.  1ILC.2. 
w(!  are  not  a])])roving  Wyoming’s  newlv- 
])roposed  “NiHided  for  and  adjac(!nt 
standard”  definition  at  Chapter  1. 

S(!ction  2(fl)(ii)(B)(IV). 

As  discussed  in  Finding  No.  1ILC.3. 
we  are  not  approving  Wyoming’s 
])roposed  rule  chang(!  at  Chapter  1. 
S(!ction  2(n)(iii)  that  a])])lies  its  VER 
standard  to  all  roads  inchukid  within  a 
surface  mining  operation. 

As  discnsscul  in  Finding  No.  III. (1.4, 
we  are  not  approving  Wyoming's 
pro])os(!d  rule  change  at  (3ia])ter  12. 
•Section  l(a)(v)(D)  regarding  j)roc(!dnres 
for  public  road  waiveas. 

As  discussed  in  Finding  No.  IIL(]..'j. 
we  are  not  approving  Wyoming's 
])roposed  rule  change  at  (3iaj)ter  12. 
•S(!ction  l(a)(vii)(A)(l)  concerning  VER 
determination  rcujnests. 

As  discussed  in  Finding  No.  Ill.C.ti. 
we  are  not  apj)roving  Wyoming’s 
])roposed  rule  change  at  Cha])ter  12. 
Section  l(a)(vii)(A)(lV)  concerning  VER 
snhmission  laupiirements  and  najnests 
that  rely  on  one  of  the  standards  for 
roads. 

As  di.scnssed  in  Finding  No.  IILC.7. 
we  are  not  ap|)roving  Wyoming’s 
proposed  rule  change  at  Chajjter  12. 
•Section  1  (a)(vii)(B)(l)  cojiccirning  initial 
revi(!w  of  a  VER  recpiest. 

As  discussed  in  Finding  No.  IILC.8. 
we  are  not  a])j)roving  Wyoming’s 
pro|)o.sed  rnle  change  at  (ihajjter  12. 
•Section  l(a)(vii)(B)(IV)  concerning  an 
initial  review  of  all  ai)j)licahle 
snhmission  components  for  making  VliiR 
determinations. 

y\s  discnss(!d  in  Finding  No.  Ill.fi.t). 
we  are  not  a])jn’oving  Wyoming’s 
l)roposed  rnkis  concerning  VER  public 
notice  and  comment  laHpiirements  and 
procedures  at  Uhai)ter  12.  •Section 
l(a)(vii)(C:)(I)(3.). 


As  discn.ssed  in  Finding  No.  III. (i. 10. 
we  are  not  ai)proving  Wyoming’s 
|)ro|)osed  rule  change  at  (iha|)ter  12. 
•Section  1  (a)(vii)(U)(Il)(2.)  concerning 
Vl'iR  public  notice  and  comment 
r(!(inirements  and  ])rocednr(!s. 

As  discussed  in  Finding  No.  Ill.U.ll. 
w(!  an*  not  a])i)roving  Wyoming’s 
proposcid  rnle  change  at  Uhapter  12. 
•Section  1  (a)(vii)(('.)(lll)  conccirning  VER 
public  notice  and  comment 
recpiirements  and  procednrcis. 

As  discussed  in  Finding  No.  III. (i. 12. 
we  are  not  ap])roving  Wyoming’s 
pro])o.s(!d  rnle  change  at  (3ia])ter  12. 
•Section  1  (a)(vii)(D)(I)  concerning  the 
r(!view  of  materials  and  comments 
submitted  for  adecpiacy  before  making  a 
VER  determination. 

As  discn.ssed  in  Finding  No.  III.C.I 3. 
we  are  not  approving  Wyoming’s 
])ropo,sed  rnle  change  at  Chapter  12. 
•S(!ction  1  (a)(vii)(D)(lIl)  concerning  the 
im])acts  of  j)roperty  rights 
disagr(!ements  on  VER  determinations. 

As  discussed  in  Finding  No.  1IL(M4. 
we  an!  not  approving  Wyoming’s 
])roposed  rule  change  at  Chaj)t(!r  12. 
•Section  l(a)(vii)(E)  providing  for 
administrative  and  judicial  r(!vi(!W  of 
VER  (k!t(!rminations. 

As  discn.ssed  in  Finding  No.  Ill. (].!.'). 
w(!  an!  not  apjjroving  Wyoming’s 
propo.s(!d  rule  change  at  Chapter  12. 
•Section  l(a)(vii)(F)  concerning 
nuinircnnents  for  making  VER  n!(|n(!sts 
and  related  materials  availahk!  to  the 
pnhiic. 

As  discussed  in  Finding  No.  IlLCklti. 
we  are  not  approving  Wyoming’s 
propo.sed  rule  change  at  Chapter  12. 
•Section  l(a)(vii)(C)  concerning 
proc(!dnres  for  joint  a])proval  of  surface 
coal  mining  opcaations  that  will 
adversely  affect  ])nhlicly  owned  ])arks  or 
historic  plac(!s. 

As  discussed  in  Finding  No.  III.C.I  7. 
we  are  not  approving  Wyoming’s  n(!wly- 
pro])o.sed  definition  of  “willfully”  to  its 
rnk!s  at  Chapter  18.  •S(!ction  4(a)(iii). 

As  discn.ssed  in  Finding  No.  III.C.I 8. 
w(!  are  not  approving  Wyoming’s  newlv- 
proposed  rules  at  Chapt(!r  18.  .Section 
4(h)(i)  for  determining  when  an 
individual  civil  p(!naity  may  h(! 
as.s(!.ss(!d. 

As  discn.ssed  in  Finding  No.  111. (Lit), 
we  arc!  not  approving  Wyoming’s  n(!wlv- 
pro|)o.sed  rnle  at  Chapter  18.  .S(!ction 
4(c)(i)(A)  im])osing  criteria  that  shall  he 
con.sider(!d  when  d(!t(!rmining  the 
amount  of  the  individual  civil  penalty 
to  he  assessed. 

W(!  are  r(!moving  (!xi.sting  ixHinired 
amendments  and  a])])roving.  as 
discnssixl  in:  Finding  No.  lll.D.l. 
Cihapt(!r  2,  •S(!ction  2(a)(v)(A)(ll) 
concerning  dispo.sal  of  noncoal  wastes; 
Finding  No.  I1LD.2.  (chapter  2.  .Section 
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.'j(a)  (xx)  and  (xxi)  concerning  .s])ecifu; 
|)erf()rinant:e  standards  for  noncoal 
\vast(!  disj)osal;  and  Finding  No.  III.D.3. 
Chaj)ter  4,  Section  2(c)(xiii)(C)  and  (11) 
f;oncerning  s])ecific  performance! 
standards  for  noncoal  waste  disposal. 

'I’o  imijleinent  this  d(!cision.  we  art! 
ain(!nding  the  Imderal  regulations  at  30 
(il'R  Part  050,  which  codify  decisions 
concerning  the  Wyoming  ])rogram.  We 
find  that  good  cause  exists  under  5 
D.S.fi.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SM(iRA  reeiuires  thai  the  State's 
program  demonstrates  that  the  State  has 
the  ca])ability  of  carrying  out  the 
]n'ovision.s  of  the  Act  and  meeting  its 
]jurpo.ses.  Making  this  uigulation 
effective  imnuKliately  will  expedite  that 
process.  SMfiRA  reejnires  consistency  of 
State  and  Federal  standards. 

Hffhct  of  OSMRE's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  excircise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  apjn'oved  hy  the  Secretary.  Similarlv, 
30  (iFR  732.17(a)  re(|nires  tiiat  any 
change  of  an  approvtid  State  ])rograin  he 
submitted  to  (ISMRF  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  ])rohil)it 
any  changes  to  apprt)ved  .State  programs 
that  are  not  api)roved  by  O.SMRF.  In  the 
ov(!rsight  of  the  Wyoming  program,  we 
will  recognize  only  the  statutes, 
regidations  and  other  materials  we  have 
ap])roved,  together  with  anv  consistent 
imj)lementing  policies,  directiv(!.s  and 
other  materials.  We  will  recinire 
Wyoming  to  enforce  only  approved 
jH’ovisions. 

VI.  Procedural  lleterniinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Uegulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  hy 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  128(i(). 

Executive  Order  12088 — Oivil  lustice 
Reform 

The  De])artment  of  the  Interior  has 
conducted  the  reviews  recpiired  hy 
.section  3  of  Ex(!cntive  Order  12388  and 
has  determined  that  this  rule  meets  the 
a])])licahle  standards  of  subsections  (a) 
and  (h)  of  that  section.  However,  these 
.standards  are  not  ap])lical)h!  to  the 
actual  language  of  .State  regulatory 
programs  and  ])rogram  amendnuints 
hecau.se  each  program  is  drafted  and 
promulgated  hy  a  specific  .State,  not  hy 


O.SMRE.  Under  .s(!ctions  503  and  505  of 
SMCRA  (30  IJ.S.C.  1253  and  1255)  and 
the  Federal  r(!gulations  at  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
d(!cisions  on  projuxsed  .State  regulatory 
])rogram.s  and  program  amendments 
submitted  hy  the  .States  must  h(!  hastul 
solely  on  a  determination  of  whether  tin: 
submittal  is  consistent  with  .SMCRA  and 
its  implementing  luuleral  nigulations 
and  whether  tlu!  other  r(!(|uirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  1 3 1 32 — Eederalisin 

This  rule  does  not  have  Federalism 
implications.  .SMCiRA  delineates  the 
roles  of  the  Federal  and  .State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  o])erations.  One  of  the 
pnrpt).s(!.s  of  .SMCRA  is  to  “establish  a 
nationwide  j)rogram  to  protect  .soci(!ty 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations.”  .Section  503(a)(1)  of 
.SMCRA  recpiires  that  .State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  he  "in 
accordance  with"  the  retinirements  of 
SMCRA,  and  section  503(a)(7)  re(|uires 
that  .State  ])rograms  contain  rides  and 
regulations  “consistent  with” 
regulations  issued  hy  the  .Secriitarv 
pursuant  to  .SMfiRA. 

Executive  Order  13175 — Oonsidtation 
and  Coordination  With  Indian  Triind 
Oovernments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
jiower  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
The  rule  does  not  involve  or  affect 
Indian  tribes  in  any  way. 

Executive  Order  1321 1 — Regulations 
That  Sign ificantiv  Affect  the  Snppiv, 
Distribution,  or  Use  of  Energv 

On  May  18.  2001 ,  the  President  i.ssned 
Executive  Order  13211  which  reiiuirixs 
agencies  to  jnejiare  a  .Statement  of 
Eniirgv  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  128()(j,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  snjiplv, 
distribution,  or  use  of  energv.  Because 
this  rule  is  exem])t  from  review  under 
Executive  Order  12800  and  is  not 
exjiected  to  have  a  significant  adverse 
effect  on  the  sipijily.  distribution,  or  use 


of  energy,  a  .Statiiment  of  Energy  Eflects 
is  not  reiiuired. 

N(ttion(d  Environinent(d  Poliev  Act 

This  ride  does  not  reipiire  an 
environmental  inpiact  .statement 
because  section  7()2(d)  of  .SM(iRA  (30 
(iFR  l)..S.(].  12t)2(d))  provides  that 
agency  decisions  on  jiroposed  .State 
regulatory  jirogram  ])rovisions  do  not 
constitute  major  Federal  actions  within 
the  meaning  of  .section  1()2(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)((;)  et  se(j). 

Paperwork  Redaction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
reipiire  approval  by  OMB  under  the 
Pa]jerwork  Reduction  Act  (44  II..S.C. 

3501  et  seep). 

Regnlatorv  Elexibilitv  Act 

The  Department  of  the  Interior 
certifies  tliat  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  numher  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
lJ..S.(i.  001  et  see].),  'i’he  .State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  coimteiqiart  Imderal  regulations  for 
which  an  ijconomic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  numher  of  small  entities.  In 
making  thi!  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Diipartment  relied 
iqion  the  data  and  assumjitions  for  the 
counter])art  Fiuleral  regulations. 

Small  Rasiness  Reiguleitoiv  Enforceineent 
Eeiirness  Ae:t 

This  rule  is  not  a  major  rule  under  5 
ll..S.(].  804(2),  of  the  .Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  .$100  million. 

1).  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  .State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  coinpiitition,  (iinploviniint, 
inve.stment.  jnodnetivity,  innovation,  or 
the  ability  of  l)..S.  ha.sed  enterpri.ses  to 
compete  with  foreign-based  enter|)rises. 

This  determination  is  ha.sed  upon  the 
fact  that  the  .State  snhinittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  inadi!  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 
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I  hifundad  Mdiidatas 

This  rule  will  not  impose  an 
iinluiuled  mandate  on  .State,  local,  or 
tribal  governments  or  I  Ik;  privati;  .senior 
ot  .Slot)  millieen  or  more  in  any  given 
year.  This  determination  is  ha.sed  ui)on 
the  fact  that  the  State;  snhmittid.  whie;h 
is  the  suhjenl  eef  this  rule,  is  haseel  upe)n 
e:e)unter|)art  Fenleral  re;gidatie)ns  leer 
whie:h  an  analysis  was  preepareel  ;md  a 
ele;te;rminatie)n  inaele  that  the;  f  enleral 
I'eegulatie)!!  diel  ne)t  impe)se;  an  unluneleel 
mandate;. 


Original  amendment  sub-  Date  ot  final 
mission  date  publication 


List  of  Suhjecls  in  30  (iFR  Fart  ‘l.'iO 

Intergovernmentiil  relatieens,  .Surlaen; 
mining,  llnelergreeunel  mining. 

Datenl:  |ime!  2(i.2()  12. 

Alle;n  I).  Kle;iii. 

Dirocloi'.  Western  liagion. 

Keliteiriiil  Ne)te;:  This  (l()(:iinu;nl  wets 
ren:e;ive;(l  ill  the;  OlTice!  eil  liie;  l''e;(ii;nil  Keigislei’ 
ein  l•'el)nl^n•\■  8.  2013. 

Feir  the  r(;a,se)ns  se;t  emt  in  the; 
pre;amhle;.  30  ('.FR  pent  O.'iO  is  ame;neleel 
iis  .set  feirth  he;low: 


PART  950 — Wyoming 

■  1 .  rhe;  authority  e.itiitiem  leir  peirt  0.10 
exintinues  te;  re;aei  as  ieilleiws: 

Aiitlieirily:  30  ll.S.tl.  1201  cl  scij. 

■  2.  .Senliem  0.10. 1.1  is  ame;nele;el  in  the; 
tiihle  hv  iieleling  <i  ne;w  e;ntrv  in 
e;hre)ne)logie:iil  e)rele;r  by  “D.ite;  of  Fimil 
Ful)lie;atie)n”  te;  re;iul  ;i.s  feilleiws: 

§  950.1 5  Approval  of  Wyoming  regulatory 
program  amendments. 

***** 


Citation/description 


April  28,  2011  .  2-14-13  Chap.  1,  Sec.  2(fl)(i);  Chap.  1,  Sec.  2(fl)(ii)(A)  and  (B)(l)-(lll);  Subsections  (A)-(D)  of  Chap.  1,  Sec. 

2(fl)(iii);  Chap.  1,  Sec.  2(fl)(iv)(A)  and  (B);  Chap.  2,  Sec.  2(a)(v)(A)(ll);  Chap.  2,  Sec.  5(a)(xx)  and 
(xxi);  Chap.  4,  Sec.  2(c)(xiii)(C)  and  (D);  Chap.  7,  Sec.  1(a)(i)(A)  and  (B);  Chap.  7,  Sec.  2(b)(ix); 
Chap.  10,  Sec.  2(a);  Chap.  10,  Section  2(b)(xiii);  Chap.  10,  Sec.  3(c)(iv);  Subsections  (1.)-(9.)  of 
Chap.  12,  Sec.  1(a)(vii)(A)(l);  Chap.  12,  Sec.  1(a)(v)(B);  Chap.  12,  Sec.  1(a)(vi);  Chap.  12,  Sec. 
1(a)(vii)(A)(ll)  (1.)-(3.)  and  (III);  Subsections  (1.)-(3.)  of  Chap.  12,  Sec.  1(a)(vii)(A)(IV);  Chap.  12, 
Sec.  1(a)(vii)(B)(ll)  and  (III);  Chap.  12,  Sec.  1(a)(vii)(C)(l)(1.)  and  (2.);  Subsections  e.-h.  of  Chap. 
12,  Sec.  1(a)(vii)(C)(l)(3.);  Chap.  12,  Sec.  1(a)(vii)(C)(ll)(1 .);  Chap.  12,  Sec.  1(a)(vii)(D)(ll);  Chap. 
12,  Sec.  1(a)(vii)(D)(IV)  and  (V)(1.)  and  (2.);  Chap.  12,  Sec.  1(a)(vii)(G)(l)(1.),  (2.),  and  (3.),  (II), 
and  (lll)(1.);  Chap.  16,  Sec.  4(a)(i)  and  (ii)(A)  and  (B);  Chap.  16,  Sec.  4(b)(ii);  Chap.  16,  Sec. 
4(c)(i)(B)-(C);  Chap.  16,  Sec.  4(c)(ii);  Chap.  16,  Sec.  4(d)(i),  (ii)(A)  and  (B),  and  (iii);  Chap.  16, 
Sec.  4(e)(i)-(iii);  also  all  minor,  editorial,  and  codification  changes. 


■  3.  .S(;(;tion  ‘K'iO.lO  is  amended  by 
n;movingand  r(;si;rving  jiaragraphs  (r), 
(s).  and  (t). 

H  R  Udc.  2ni.3-(i:t;i(Kj  Filod 
BILLING  CODE  4310-05-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  100 

[Docket  No.  USCG-2012-1034] 

Special  Local  Regulation;  Southern 
California  Annual  Marine  Events  for 
the  San  Diego  Captain  of  the  Port  Zone 

AGENCY:  Coast  Cuard,  DHS. 

ACTION:  Notice  of  enforcement  of 
r(;gulation. 

SUMMARY:  Tin;  Coast  Cuard  will  enforce 
the  2013  California  Ironman  Triathlon 
S|)ecial  Local  Regulation  located  in 
()c(;anside  Harbor  in  Oceanside, 
California  from  (j:40  a.m.  through  0:30 
a.m.  on  March  30,  2013.  'I’liis  action  is 
necessarv  to  provide  to  provide  for  tin; 
.saf(;ty  of  the  jiarticipants.  crew. 
sp(;ctators.  sponsor  ves.sels  of  the  event, 
and  g(;n(;ral  users  of  tin;  waterwav. 
During  the  enforci;ment  periorl.  no 
spectators  shall  anchor,  block,  loiter  in, 
or  imp(;d(;  tin;  transit  of  participants  or 
official  patrol  ves.sels  in  the  regulated 


area  during  tin;  (;ff(;ctive  dat(;.s  and 
times,  uidess  clear(;d  for  such  entrv  hv 
Coast  (hiard  Patrol  Command(;r  or 
through  an  official  supporting  ves.sel. 


a.m.  to  U:3()  a.m.  on  March  30,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (iiu;stions  on  this  notice,  call 
or  (;mail  Petty  Officer  llrvan  Colloglv, 
Waterways  Management.  l)..S.  Coast 
(hiard  Sector  San  Diego.  CA:  telejihone 
()l!)-278-70.'5().  email  Dl  l-PF- 
\I(trincEvHntsS(inDicco@iiscc.niiI. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Cuard  will  enforce  the  Sp(;cial  Local 
Regulation  for  the  2013  California 
Ironman  Triathlon  in  33  CFR  100.1101 
(Item  2  on  'Fable  1)  from  ():40  a.m. 
through  0:30  a.m.  on  March  30,  2013. 

Under  provisions  of  33  CFR  100.1101. 
a  vessel  may  not  enter  the  regulati;d 
ar(;a,  unless  it  receives  ])ermission  from 
the  COTP.  .Spectator  vtissels  may  safely 
transit  outside;  the;  regulat(;d  ar(;a  hut 
may  not  anchor,  block,  loiter,  or  imjiedc; 
the  transit  of  jiarticipants  or  official 
])atrol  v(;s.sels.  The  Coast  Cuard  may  lx; 
a.ssi.st(;d  by  other  Federal,  .Stati;,  or  Local 
law  i;nforcement  ageincies  in  enforcing 
this  n;gulation. 

This  notice  is  issu(;d  under  authority 
of  33  CFR  100.1101  and  .3  IJ.S.C.  .3.32  (a). 
In  aildition  to  this  notice  in  the  Federal 
Regi.ster,  the  Coast  Cuard  will  provide 
the  maritime  ce)mmunitv  with  extensive 


advance  notification  of  this  enforc(;ment 
]n;riod  via  the  Local  Notie;e  to  Mariners, 
if  tin;  Ca])tain  of  the  Port  or  his 
d(;signat(;d  re])re.sentat ive  determim;s 
that  the  regulated  area  iK;{;d  not  lx; 
enforced  for  the  full  duration  stated  on 
this  notice;.  In;  or  she  may  u.se  a 
Broadcast  Notice  to  Marin(;rs  to  grant 
gen(;ral  ])ermission  to  enter  the 
regulated  area. 

Dated:  )aiuiarv  22.  2()i:!. 

S.M.  Mahiiney, 

Capiain.  United  Slates  Coast  Cuard,  Captain 
of  the  Port  San  Diego. 

|FR  Doc:.  2(n:i-():i:t.'‘>:i  Filcid  2-i:i-i:i:  Kil.'i  anil 

BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  USCG-201 3-0061] 

Drawbridge  Operation  Regulation; 
Bayou  Boeuf,  Amelia,  LA 

AGENCY:  Coast  Cuard,  DHS. 

ACTION:  Notice  of  deviation  from 
drawbridge  regulation. 

SUMMARY:  'Fhe  Coast  Cuard  has  i.ssued  a 
tem]X)rary  deviatiexi  from  the  ojjerating 
.schedule  that  governs  the  Burlington 


2-1.1-  Ki:  8:4.'>  ain| 


DATES:  The  regulations  in  33  Cl’R 
lOD.llOl  will  lx;  (;nforced  from  6:40 
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Northern  Santa  Fe  (BNSF)  Railway 
C]oin|)any  swing  span  bridge  across 
Bayou  Boenl,  mile  10.2.  at  Amelia.  .St. 
Mary  Parish,  l.onisiana.  'I'he  (hwiation  is 
necti.ssarv  to  compl(;te  .scheduled  re])air.s 
necessitated  hy  a  bridge  allision.  This 
deviation  allows  the  bridge  to  remain  in 
the  closed-to-navigation  position  lor 
sixt(!en  consecutive  hours. 

DATES:  This  deviation  is  (dt'ective  from 
0  a.m.  through  10  ]).m.  on  Thursday, 
March  14.  2013. 

ADDRESSES:  The  docket  lor  this  notice, 
t  I.S(X]-201 3-0001 ,  is  available  online  at 
ww’w.iagulaiions.gov  hy  typing  the 
docket  number  in  the  “.SFARtiH”  box 
and  clicking  “.SEAR(’,H."  (’.lick  on  Open 
Docket  k'older  on  the  line  associated 
with  this  notice.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
\V12-140  on  the  ground  floor  of  the 
D(!partment  of  Trans])ortatlon  West 
Building,  1200  New  jersey  Avenue  .SE., 
Washington,  D("  20.'j00,  between  9  a.m. 
and  .'i  ]).m.,  Monday  through  Friday, 
excejjt  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (piestions  on  this  temjiorarv 
deviation,  call  or  email  David  Frank. 
Bridge  Administration  Branch,  (ioast 
(hiard;  telei)hon(;  .'504-071-2128,  (miail 
David. M.I‘'r(iiik@us(:g.niiI.  If  von  have 
(jnestions  on  vicnving  th(;  docket,  call 
Barbara  Hairston,  Program  Manager, 
Docket  ()])erations.  telephone  202-300- 
9820. 

SUPPLEMENTARY  INFORMATION:  The  BN.SF 
Railway  (lomi)any  has  recpiested  a 
temporary  deviation  from  the  operating 
.schedule  of  the  swing  span  railroad 
bridge  across  Bayou  Boeuf,  mile  10.2,  at 
Amelia.  .St.  Mary  Parish,  Louisiana.  'I’he 
bridge  provides  no  vertical  clearance  in 
the  closed-to-navigation  position. 

I  lowever.  the  bridge  will  he  able  to  ojjen 
in  the  event  of  an  emergcmcy. 

In  accordance  with  33  ("FR  11 7. .'5,  the 
bridge  currently  opens  on  signal  for  the 
jjas.sage  of  vessels.  This  deviation  allows 
the  swing  s])an  of  the  bridge  to  remain 
in  the  closed-to-navigation  ])osition 
from  0  a.m.  through  10  ]).m.  on 
'rlmrsday,  March  14,  2013. 

The  closure  is  nece.ssarv  in  order  to 
change  out  a  shaft  and  reducer  gear 
damaged  during  a  bridge  allision  that 
occurred  last  year.  Notices  will  he 
jnihlished  in  the  Eighth  (ioast  (hiard 
District  Local  Notice  to  Mariners  and 
will  he  broadcast  via  the  (ioa.st  (hiard 
Broadcast  Notice  to  Mariners  .System. 

Navigation  at  the  site  of  the  bridge 
consists  mainly  of  tows  with  barges  and 
some  recreational  pleasure  craft.  Due  to 
jirior  exjierience,  as  well  as 
coordination  with  waterway  n.sers,  it 
has  been  determined  that  this  closure 
will  not  have  a  significant  effect  on 


these  ves.sels.  An  alternate  route  is 
available  by  using  the  (hWW,  Morgan 
(hty  to  Pori  Allen  Alternate  Route. 

In  accordance  with  33  (3’R  117.3.'5(e), 
the  drawbridge  mu.st  return  to  its  regular 
o])erating  .schedule  immediately  at  the 
end  of  the  effective  jieriod  of  this 
tem])orary  deviation.  This  deviation 
from  the  o])erating  regulations  is 
authorized  under  33  (.’FR  117.3.'5. 

Dated:  Fehniarv  4.  2013. 

David  M.  Frank, 

liridgo  Administrator.  Eighth  (iaast  Guard 
District. 

11  K  Udc.  20i:i-():i;t4<l  Filed  2-13-13:  !i:4,'')  am| 
BILLING  CODE  9110-04-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  USCG-201 3-0062] 

Drawbridge  Operation  Regulation; 
Charenton  Canal,  Baldwin,  LA 

AGENCY:  (hiast  (hiard,  DILS. 

ACTION:  Notice  of  deviation  from 
drawbridge  regulation. 

SUMMARY:  I’he  (’.oast  (hiard  has  issued  a 
tem])orary  deviation  from  the  operating 
schedule  that  governs  the  Burlington 
Northern  .Santa  Fe  (BN.SF)  Railway 
(Company  swing  s])an  bridge  across 
Charenton  (ianal,  mile  0.4,  at  Baldwin. 
.St.  Mary  Parish,  Louisiana.  The 
deviation  is  necessary  to  conpilete 
scheduled  rejiairs  for  the  continued  safe 
o|)eration  of  the  bridge.  This  deviation 
allows  the  bridge  to  remain  in  the 
closed-to-navigation  position  for  sixteen 
con.secutive  hours. 

DATES:  This  deviation  is  effective  from 
8  a.m.  through  10  ]).m.  on  'rhur.sdav. 
March  28.  2013. 

ADDRESSES:  'file  docket  for  this  notice. 
l).S(Xl-201 3-0002,  is  available  online  at 
www.ivgiildtions.govhv  ty])ing  in  the 
docket  number  in  the  “.SEAR(’.H”  box 
and  clicking  ".SEARCH.”  Next,  click  on 
Ojien  Docket  Folder  on  the  line 
associated  with  this  notice.  You  may 
also  visit  the  Docket  Management 
Facility  in  Room  VVl 2-140  on  the 
ground  floor  of  the  De])artment  of 
rrans])ortation  VVe.st  Building,  1200 
New  )ei'.sey  Avenue  .SE.,  Washington. 
D(’.  20.'590,  between  9  a.m.  and  .'5  p.ni., 
Monday  through  h’ridav,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (piestions  on  this  temporary 
deviation,  call  or  email  David  Frank. 
Bridge  Administration  Branch,  ('.oa.st 


Cuard;  telephone  .'504-()71-2128.  email 
Dcn'id.M.Fr(ink@iis(:g.niil.  If  you  have 
(piestions  on  viewing  the  docket,  call 
Barbara  Hairston,  Program  Manager, 
Docket  ()|)erati()ns,  tehpihone  202-300- 
9820. 

SUPPLEMENTARY  INFORMATION:  I’lie  BN.SF 
Railway  (Company  has  reipie.sted  a 
temporary  deviation  from  the  ()])erating 
schedule  of  the  swing  span  railroad 
bridge  across  the  Charenton  Canal,  mile 
0.4,  at  Baldwin,  .St.  Marv  Parish. 
Louisiana.  'I'he  bridge  provides  10  feet 
of  vertical  clearance  in  the  closed-to- 
navigation  position.  Due  to  the  type  of 
eijuipment  being  used  and  safety 
concerns,  ves.sels  will  not  be  allowed  to 
jiass  under  the  bridge  while  in  the 
clo.sed-to-navigation  position.  However, 
the  bridge  will  be  able  to  ojien  in  the 
event  of  an  emergency. 

Navigation  on  the  waterway  consists 
of  tugs  with  tows,  fishing  ves.sels,  and 
recreational  craft  including  sailboats 
and  ])owerboats.  An  alternate  route  is 
available  for  mariners  through  the 
Berwick  Locks.  'I’he  alternate  waterway 
route  takes  about  4.'5  minutes  to  transit. 
Due  to  ])rior  experience,  as  well  as 
coordination  with  waterway  users,  and 
the  alternate  route  through  Berwick 
Locks,  it  has  been  determined  that  this 
closure  will  not  have  a  significant  effect 
on  the.se  ves.sels. 

In  accordance  with  33  (d-’R  11 7. .'5.  the 
bridge  currently  opens  on  signal  for  the 
passage  of  vessels.  'I’his  deviation  allows 
the  swing  sjiaii  of  the  bridge  to  remain 
in  the  closed-to-navigation  position 
from  ()  a.m.  through  10  ji.m.  on 
Thursday,  March  28.  2013. 

'Fhe  closure  is  nece.ssary  in  order  to 
change  out  the  .segment  gear  on  the  turn 
sjian  of  the  bridge.  Notices  will  be 
])ubli.she(l  in  the  Eighth  (least  (liiard 
District  Local  Notice  to  Mariners  and 
will  be  broadca.st  via  the  (least  (luard 
Broadcast  Notice  to  Mariners  .System. 

In  accordance  with  33  CFR  117.3,'5(e). 
the  drawbridge  mu.st  return  to  its  regular 
ojierating  schedule  immediately  at  the 
end  of  the  effective  jieriod  of  this 
temporary  deviation.  'I’liis  deviation 
from  the  operating  regulations  is 
authorized  under  33  (iFR  117.3.'5. 

tlatcd:  Fehniarv  4.  2013. 

David  M.  Frank. 

Hridgc  Administrator.  Eighth  Coast  Guard 
District. 

IFK  Ooc;.  201:mi33.")1  Filed  2-i:i-13:  H:4.S  aiu| 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  300 

RIN  1820-AB64 

[Docket  ID  ED-201 1-OSERS-001 2] 

Assistance  to  States  for  the  Education 
of  Children  With  Disabilities 

AGENCY:  OlTieo  ol  Sjaicial  Kdiuiation  and 
Rehabilitative  Services.  DiiparlmenI  of 
l’!dm:ation. 

ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  of  Education 
(Secretary)  amends  regulations  for  Fart 
11  of  the  Individuals  with  Di.sahilities 
Education  Act  (IDEA  or  Act).  The.se 
n*gulations  govfun  the  Assistance  to 
Slates  for  the  Education  of  Children 
with  Disabilities  ])rograni.  including  the 
Freschool  (hants  for  (Children  with 
Disabilities  program.  The.se 
amendments  uivise  the  parental  con.sent 
r(!(|uirements  a  public  agency  mu.st  meet 
b(!for(^  it  may  access  for  the  first  time!  a 
child's  or  |)arent’.s  public  benefits  or 
insurance  (e.g..  Medicaid)  to  pay  for 
smvices  re(|uir(Ml  under  the  Act:  ensure 
that  parents  of  childnm  with  disabilities 
are  sp(;cifically  informed  of  all  of  their 
higal  protections  when  ])nblic  agencies 
.seek  to  access  j)ublic  benefits  or 
insurance  (e.g..  Medicaid)  to  j)ay  for 
services  rcuiuired  under  tlu!  Act;  and 
address  the  conc(!rns  e.xpre.ssed  by  State 
(ulncational  agencies  (SEAs)  and  local 
(ulucational  agcmcies  (LfiAs)  that 
nuiuiring  panmtal  consent  each  time 
acce.ss  to  j)nblic  btmefits  or  insurance  is 
.sought,  in  addition  to  the  j)arental 
con.sent  reepured  by  the  Family 
Educational  Rights  and  Frivacy  Act 
(FERFA)  and  section  (>17(c)  of  the  IDEA, 
im])o.se.s  unnecessary  co.sts  and 
administrative  burdens. 

DATES:  These  regulations  are  effective 
on  March  18.  201 3. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marv  Eoui.se  Dirrigl.  lE.S.  Department  of 
I'idncation,  .5.50  12th  Street  SW.. 

Fotomac  (ienter  Flaza.  Room  51 5(). 
Washington.  D(i  20202-2041. 

Teh^pliona:  (202)  245-7.324.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  or  a  text  teleplu)ne  (TTY),  you 
mav  call  the  Federal  Relav  .Svslem  (FRS) 
at  1 -800-877-8:1.10. 

Individuals  with  disabilities  can 
obtain  a  coj)y  of  this  document  in  an 
alternative  format  (e.g.,  llraille,  large 
print.  audiota])e.  or  comi)ac1  disk)  upon 
nupiest  to  the  contact  person  li.sted  in 
the  preceding  j)aragraph. 

SUPPLEMENTARY  INFORMATION: 

/If/ckgrounf/;  Section  :i00.154  of 
current  regulations,  which  implements 
section  012(a)(12)  and  section  01 2(e)  of 


the  Act.  addresses  methods  for  (“usuring 
.services  to  children  with  disabilities, 
im;luding  the  responsibility  of  non- 
edncational  public  agencitis  to  ])rovid(! 
or  pay  for  reciuinMl  .s])ecial  (Hlncalion  or 
relatcul  .s(!rvic;e.s  lhal  are  neces.sary  to 
ensure  the  provision  of  a  frei; 
approjjiiate  i)nblic  education  (FAId'])  to 
cliildnm  with  disabilities  in  the  State. 
Specilically,  ^  :i()(). 154(h).  which 
impUmients  section  012(e)  of  tin;  Act. 
provides  that  Fart  II  of  the  Act  does  not 
alter  nupiirements  imposed  on  States  by 
Titles  XIX  and  XXI  of  the  Social 
.Security  Act  or  other  i)id)lic  benefits  or 
insurance  programs.  Accordingly, 

S:i00. 154(a)  nnnforces  this  important 
])rincij)le  and  em|)ha.size.s  each  .State’s 
obligation  to  d(!velop  interagency 
agreements  or  other  mechanisms  for 
coordination  between  educational  and 
non-ediicational  public  agencies  to 
ensure  that  all  .services  necessary  to 
provide  FAFE  are  inovided  to  children 
with  di.sahilities  at  no  cost  to  the  parent, 
including  .services  .such  as  assistive 
technology  devices  or  assist  iv(! 
technologv  services,  related  services. 
su])|)lementary  aids  and  services,  and 
transition  .services.  To  that  end. 

5^  :i()().l  54(a),  consistent  with  .section 
()12(a)(12)(A)(i)  of  the  Act,  nupures 
.States  to  identifv  the  financial 
res])on.sibility  of  non-educational  public 
agencies,  including  the  .State  Medicaid 
agency  or  other  |)ublic  insurers  of 
children  with  di.sahilities,  for  providing 
services  nupured  for  FAFE,  and 
.sj)ecifi(;.s  that  the  financial 
re.sj)onsibility  of  Medicaid  and  other 
])nblic  insurers  of  children  with 
disabilities  must  precede  the  financial 
re.sj)on.sibility  of  the  LEA  responsible  for 
developing  the  child's  IP]f’.  Further. 

S  :i()().154(b)(l)(ii),  provides  that  a  non- 
educational  public  agenev  may  not 
di.s(pialify  a  ct)vered  service  for 
reimbur.sement  becau.se  that  service  is 
provided  in  a  school  context. 

On  .Se])tember  28,  2011,  the 
Department  published  a  notice  of 
])ropo.sed  rnhanaking  (NFRM)  in  the 
Federal  Register  (70  FR  OOillO).  In  the; 
preamble,  the  .Secretary  di.scus.sed  the 
changes  proposed  to  the  regulations  that 
govern  the  use  of  a  child’s  or  |)arent’.s 
])ublic  benefits  or  insurance  to  provide 
or  ])av  for  services  recpiinul  under  Fart 
11  of  the  IDEA. 

Major  Changes  in  the  Regulations 

The  Department  has  made  several 
significant  changes  to  the  regulations 
])ro])o.sed  in  the  NFRM.  .Specifically: 

•  We  have  added  new 

:i()0.154(d)(2)(iv),  which  clarifies  the 
parental  con.sent  a  ])ublic  agency  mu.st 
obtain  jji  ior  to  acce.ssing  a  child’s  or 
parent’s  |)ublic  benefits  or  insurance  for 


the  first  time.  Faragraph  (A)  of  new 
.'l{)().154(d)(2)(iv)  tle.scrib(!.s  the  specific 
ehanents  of  the  written  panmtal  con.sent 
that  a  ])nblic  agency  must  obtain  under 
Fl'iRFA  and  IDEA  before  it  may  release 
for  billing  ])nr])ose.s  a  child’s  personallv 
identifiable  information  to  a  public 
Ixmefits  or  insurance  ])rogram  (e.g.. 
Mcidicaid).  Faragraph  (13)  of  new 
^  :i{)().154(d)(2)(iv)  retpiinis  that  the  one- 
tiiiK!  consent  descrilMul  in  new 
5?  :i()().154(d)(2)(iv)(A)  must  .spec;ify  that 
the  ])arent  understands  and  agnuis  that 
the  public  agency  may  acce.ss  the  child’s 
or  ])arent’s  public  Ixmefits  or  insurance 
to  ])ay  for  services  under  part  ilOO. 

•  Hecause  we  have  added  the  parental 
consent  ])rovi.sion  in  new 
:i()().154(d)(2)(iv).  we  have  moved  the 
provision  reciuiring  public  agencies  to 
provide  written  notification  to  the 
child’s  ])arent.s  in  pro])o.sed 
§  :i{)().154(d)(2)(iv)  to  new 
:i()().154(d)(2)(v).  This  new  paragra])h 
incorporates,  with  some  minor 
modifications  from  the  i)ro])o.secl 
r(!gulations,  the  specific:  information 
that  mu.st  be  included  in  this  written 
notification.  In  addition  final 
:i()().154(d)(2)(v)  recjuires  that  the 
public  agency  provide:  this  written 
notification  to  the  child’s  parents  both 
])rior  to  ac:ces.sing  a  child’s  or  parent’s 
public  benefits  or  in.suranc:e  for  the  fir.st 
time,  and  annually  thereafter.  The 
De])artment’.s  rationale  for  these  changes 
is  discussed  in  the  Analysis  of 
(ioinnKnUs  and  (ihangas  section  of  this 
])reamble. 

Analysis  of  Comments  and  Changes 

Inirodnction 

In  res])onse  to  the  invitation  in  the 
NFRM.  more  than  500  jjarties  submitted 
comments.  An  analysis  of  the  c:omment.s 
and  of  the  changes  we  made  to  the 
regulations  as  a  imsidt  follows  this 
introduction.  The  pt;r.sj)ective.s  of 
parents,  individuals  with  disabilities, 
.State  and  loc;al  education  officials, 
advocacy  organizations,  and  others  were 
useful  in  helping  us  identify  and 
formulate  these  changes. 

We  disc:uss  substantive  issues  under 
the  sections  of  the  regulations  to  which 
they  ])ertain.  The  analvsis  generally 
does  not  address — 

(a)  Minor  changc;s,  including 
technical  changes  made  to  the  language 
published  in  the  NFRM; 

(b)  .Suggested  changes  the  .Secretary  is 
not  legally  authorized  to  make  under 
applicable  statutory  authority;  and 

(c)  Comments  that  express  concerns  of 
a  general  nature  about  the  Department 
or  other  matters  that  are  not  directly 
relevant  to  these  regidations,  including 
requests  for  information  about  the 
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])r()vision  of  special  education  and 
related  services  and  other  matters  that 
are  within  the  purview  of  State  and 
local  decision-makers. 

Methods  of  Ensiirin;^  Services 
(§:i()().I54) 

Nature  of  I’nl)lic  IJeimfits  or  Insurance 
I’rograms 

(iomiueni :  One  connnent(;r  re(|nested 
clarification  on  the  meaning  of  the 
phrase  “seeking  to  hill  or  c)therwi.se 
acce.ss  the  Medicaid  or  otlun'  jnihlic 
Ixmefits  or  insurance  programs  in  which 
a  cliild  participates  to  ])rovi(le  or  pay  for 
.servic(\s  re{|nired  under  Fart  B  of  the 
Act”  in  the  preamble  of  the  NBRM. 

Discussion:  We  interpret  the  comment 
as  a  request  to  clarify  the  phrase  “other 
public  benefits  or  insurance  programs.” 
The  names  of  public  benefits  or 
insurance  programs  may  vary  across 
States.  Generally,  the.se  programs  are 
associated  with  the  State  agency  that  is 
responsible  for  the  administration  of  a 
State’s  Medic.aid  program,  which  is  a 
source  of  funding  for  medicallv 
nece.ssarv  school-hastid  services  that  are 
covered  benefits  under  Meulicaid. 
Another  exam])l(!  of  a  ])nhlic  benefits  or 
insurance  ])rogram  is  the  (Children’s 
Health  Insnraiux!  Program  (GHIP).  These 
final  regulations  aj)ply  to  all  ])nl)lic 
benefits  and  insurance  ])rograms 
regardless  of  wliethia'  they  are  Medicaid 
programs. 

All  of  thcise  ])rograms  provide  sources 
of  funding  for  j)nblic  agencies  to  ])av  for 
services  reejnired  under  part  300. 
proviiled  certain  conditions  are  met. 
S])ecifically,  provided  the  conditions 
described  in  new  §  300.1 54(d](2)(iv)  and 
(v)  for  obtaining  parental  consent  and 
jH’oviding  written  notification  to  the 
child’s  parents  are  met.  public  agencies 
may  access  benefits  from  these  ]jrograms 
to  bill  for  services  jnovided  by  the  LEA 
that  are  required  under  Part  B  of  the 
Act. 

We  note  that  in  some  States,  public 
benefits  or  insurance  ])rograms  may  also 
be  the  provider  of  services  that  are 
r{!(|uired  under  j)art  300  and  are 
inclniled  in  the  individualized 
(uhication  programs  (lEPs)  of  children 
with  disabilities.  In  these  situations  the 
])nblic  agenc:v  woidd  use  the  public 
benefits  or  insurance  program  to  pay  for 
those  services.  However,  the  parental 
consent  recpiired  under  FERPA  and 
^  300. ()22  that  is  described  in  new 
§  300.1.')4(d)(2)(iv)(A)  and  the  written 
notification  to  the  child’s  parents 
re(|nired  in  new  300.1. 'i4(d)(2)(v) 
would  ap])ly  only  if  the  public  agency 
.seeks  to  access  funds  under  the  jniblic 
Ixmefits  or  insurance  program  for  billing 


purposes  to  ])ay  for  services  required 
under  part  300. 

(ihonges:  None. 

Porenial  (Consent 

(ioiuiuent:  Many  commenters 
sui)i)ort(!d  removing  the  re(]uirement  in 
curnmt  §  300.1 54(d)(2](iv)(A)  that  a 
])nblic  agency  obtain  parental  con.sent 
each  time  it  seeks  acc(!ss  to  |)ublic 
bmudits  or  insurance.  Tin;  commenters 
stated  that  eliminating  this  requirement 
would  nuluce  paperwork  and  simplify 
the  process  for  ])ublic  agencies  to  acce.ss 
a  child’s  or  parent’s  public  benefits  or 
insurance.  Other  commenters  ex])res.sed 
concern  that  eliminating  the  parental 
con.sent  re(]nirement  would  diminish 
])arental  rights.  Another  commenter 
recpiested  that  the  regulations  be  revi.sed 
to  reejuire  consent  to  access  a  child’s  or 
parent’s  public  benefits  or  insurance 
once  every  three  years. 

Discussion:  We  continue  to  believe 
that  current  ^  300.1. '54(d)(2)(iv)(A) 
should  be  removed.  As  we  discussed  in 
the  NPRM,  this  change  will  help 
alleviate  the  burden  on  ])nblic  agencies 
to  obtain  ])ar(mtal  consent  each  time 
they  .s(!ek  to  access  ]niblic  benefits  or 
insurance,  and  will  result  in  a  more 
streamliiKid  ])roce.s.s  for  accessing  a 
child’s  or  parent’s  ])nblic  Ixmefits  or 
insurance  to  pay  for  services  provided 
under  Part  B  of  the  Act.  With  the 
changes  we  are  making  in  these  final 
regulations,  we  do  not  believe  removing 
this  reepurement  will  result  in 
diminished  protections  for  jjarents  and 
children.  Nor  do  we  believe  that 
nxjuesting  ])eriodic  consent  every  three 
years,  as  suggested  by  one  commenter, 
would  provide  additional  protection  for 
parents.  A  periodic  con.sent  would 
apply  only  to  the  .services  that  would  be 
billed  to  the  child’s  or  parent’s  public 
benefits  or  insurance  at  the  time  that  the 
parent’s  consent  is  sought.  Therefore,  if 
a  service  billed  to  the  child’s  or  j)arent’s 
j)ublic  benefits  or  insurance  changes 
within  the  three  year  jxjriod,  the 
con.sent  would  not  a])ply  to  the 
additional  services. 

(ihunges:  None. 

(ionunent:  Some  commenters 
recpiested  clarification  about  the 
])arental  consent  recpiirements  in  34 
Gk’R  part  and  §300.022  and  asked 
how  tho.se  recpiirements  would  applv  to 
the  use  of  public:  benefits  or  in.snranc:e 
to  ])ay  for  spec:ial  education  and  related 
services.  Some  ciommenters 
reciommended  that  the  proposed 
regulations  be  revised  to  recpiire  a 
public:  agcmc:y  to  obtain  an  initial,  one¬ 
time,  informed  c:on.scmt  to  ac:c:e.ss  a 
c:hilcl’.s  or  jxirent’s  public:  benefits  or 
in.suranc:e  in  addition  to  the  c:c)nsent 
already  recpiired  under  34  (iFR  part  09 


and  §300.022  to  release  personallv 
identifiable  information  to  a  public: 
benefits  or  in.snranc:e  program.  The.se 
c:onnnenter.s  stated  that  this  one-time, 
initial  c:onscmt  would  offer  more 
protec:tic)n  for  familicis  than  the  c:on.sent 
recpiired  under  34  GER  part  9‘)  and 
§  300.022  alone  bec:an.se  the  one-time 
c:on.sent  would  ensure  that  there  is  an 
ongoing  dialogue  between  the  .sc:hool 
di.stric:t  and  the  jiarcmts  on  the  n.se  of 
their  jinblic:  insuranc:e. 

Discussion:  We  agree  with 
c:onmienters  who  suggested  that  it 
would  be  hel])ful  to  c:larify  the  parental 
c:on.sent  reejuirements  in  34  GER  part  99 
and  §300.022  in  the  final  regulations. 
We  refercmc:ecl  these  requirements  in  the 
proj)C).secl  rccgnlations  in 
§  300.1.‘54(d)(2)(iv)(A)  when  we 
cli.sc:us.secl  the  elements  of  written 
nc)tific:ation  to  be  provided  to  jjaremts. 
but  the  refercmc:e  was  verv  brief. 
Therefore,  we  are  providing  in  new 
§  300.1.‘j4(cl)(2)(iv)(A)  that  the  parental 
c:on.sent  must  meet  the  recpiirements  in 
34  GER  99.30  and  §  300.022  jirior  to 
accessing  a  c:hilcl’s  or  parent’s  jmblic: 
benefits  or  insurance  for  the  first  time. 
And.  to  c:larify  what  is  required  under 
the.se  provisions,  and  thereby  ensure 
that  the  jniblic:  agcmc:y  jirovides  the 
parents  all  relevant  information  they 
need  to  make  an  informed  clec:i.sion.  we 
are  providing  in  new 
§  300.1.'i4(cl)(2)(iv)(A)  that  .snc:h  c:c)nsent 
must  .spec:ify  the  iiersonally  identifiable 
information  that  may  be  di.scilosed  (e.g.. 
rec:orcl.s  or  information  about  the 
.servic:e.s  that  may  be  provided  to  a 
partic:ular  c:hilct).  the  jmrpose  of  the 
discilosure  (e.g.,  billing  for  servic:es 
under  part  300),  and  the  agenc:y  to 
whic:h  the  clisc:lo.snre  may  be  made  (e.g., 
the  State’s  public  benefits  or  insurance 
program  (e.g.,  Meclic:aicl)).  We  believe 
these  c:hanges  will  c:larify  the  jiarental 
c:on.sent  that  must  be  obtained  under  34 
GER  9t).30  and  §  300.022  before  a  public: 
agenc:y  discloses,  for  billing  purpo.ses, 
the  child’s  personally  identifiable 
information  to  the  agenc:y  responsible 
for  the  administration  of  the  State’s 
public:  benefits  or  in,suranc:e  program 
(e.g.,  Meclic:aicl)  jirior  to  ac:c:es.sing  a 
child’s  or  parent's  public:  benefits  or 
insnranc:e  for  the  first  time  to  jiay  for 
.servic:e.s  recpiired  under  part  300. 

'fo  ensure  that  a  parent  fully 
nnder.stands  that  the  purpose  of  the 
i:on.sent  obtained  under  34  GER  part  99 
and  §300.022  is  to  enable  the  ])nblic: 
agenc:y  to  ac:c:e.s.s  the  c:hilcr.s  or  parent’s 
public:  benefits  or  insuranc:e  for  the  first 
time  and  in  the  future,  we  are  adding 
new  §  300.1. 'i4(cl)(2)(iv)(B).  This  sec:tion 
provides  that  the  c:on.sent  to  ac:c:es.s 
public  benefits  or  insuranc:e  must  .state 
that  the  parent  understands  and  agrees 
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that  the  ])uhlic  agency  may  access  the 
child’s  or  |)arent’s  pul)lic  benefits  or 
insurance  to  pay  for  siirvices  under  ])art 
300.  We  note  tliat  to  comply  with  the 
new  parental  consent  recpiirement  in 
final  §300.1.'j4(d)(2)(iv)(H).  a  public 
agency  may  add  the  specific  statimient 
included  in  new  300.1. ">4(d)(2)(iv)(H) 
to  the  consent  re(|uir(!d  nnd(!r  34  (IFR 
‘>‘t.30  and  §  300.022  to  release 
jMirsonally  identifiabh;  information  to  a 
public  benefits  or  insurance  program 
(e.g..  Medicaid)  for  billing  j)nrpo.ses.  or 
it  may  choose  to  obtain  this  consent 
statement  se])aratelv. 

Further,  to  helj)  (msnre  that  a  parent 
under.stands  his  or  her  rights  when  a 
public  agency  seeks  to  use  or  u.ses  their 
or  their  child's  public  benefits  or 
insurance  to  pay  for  serviccis  under  j)art 
300  we  are  also  specifying  in 

300.1.'i4(d)(2)(iv)(A)  that  the  public 
agency  mu.st  provide  the  written 
notification  de.scribed  in  final 
§  300.1.'j4(d)(2)(v)  (])roposed 
§  300.1.'i4(d){2)(iv))  before  obtaining 
parental  cons(;nt. 

(^h(inf>es:  We  ha\'e  nn  ised  the 
regulations  to  add  a  new 
§  300.1.'j4(d)(2)(iv).  In  final 
§  300.1.'j4(d)(2)(iv).  we  have  clarified 
that  |)arental  con.sent  must  be  obtained 
biifore  a  public  agency  acce.sses  a  child’s 
or  parent’s  public  Ixmefits  or  insurance 
for  the  first  time. 

We  have  sj)ecified  that  the  jniblic 
agency  must  provide;  written 
notification  to  the  child’s  parents 
consistent  with  300.1. 'i4(d)(2)(v)  behm; 
parental  consent  is  obtained. 

We  ha\'e  added  new  paragraj)h 
(d)(2)(iv)(A)  to  d(;.scrib(;  the  parental 
consent  nKjnired  bv  34  (iFR  09.30  and 
§300.022  that  a  public  agency  must 
obtain  prior  to  disclosing  for  billing 
j)ur|)o.se.s  a  child’s  personally 
id(;ntifiable  information  to  a  State’s 
j)ublic  benefits  or  insurance  before 
accessing  a  child’s  or  parent’s  public 
lM;nefits  or  insurance  for  the  first  time. 

We  have  added  new 
§  300.1.'i4(d)(2)(iv)(ll)  to  n;(jnire  that  the 
consent  must  sjjecify  that  the  j)arent 
understands  and  agrees  that  the  public 
agency  may  access  the  child’s  or 
parent’s  public  benefits  or  insurance  to 
pay  for  services  under  ])art  300. 

Coiniuant:  A  few  commenters  asked 
whetfier  a  |)ublic  agenev  must  obtain  a 
n(;w  cons(;nt  following  the  pnhlication 
of  the  final  regulations  if  the  agency 
already  has  a  jjarent’s  con.sent  on  fih;. 

Discussion:  As  de.scribed  below, 
under  th(;.se  final  n;gulations.  a  new 
consent  is  not  nec(;ssary  provided  there 
is  no  change  in  any  of  the  following:  the 
tyj)e  (e.g..  physical  therapy  or  sjjeech 
theraj)y)  of  services  to  be  provided  to 
the  child;  the  amount  of  .services  to  be 


provided  to  the  child  (fr(;(|uency  or 
duration);  or  the  amount  that  the  public 
agency  charges  to  the  public  benefits  or 
insurance  program. 

Under  current  regulations,  a  public 
agency  is  recpiired  to  obtain  par(;ntal 
i;onsi;nt  to  acc(;s.s  a  child’s  or  parent’s 
public  benefits  or  insurance  to  bill  for 
specific  .services.  Uurr(;nt 
§  300.1. 'j4(d)(2)(iv)(A)  provides  tbat 
c:onsi.stent  with  the  definition  of 
“consent”  in  §  300.9(b),  the  par(;nt 
understands  and  agrees  in  writing  to  the 
carrying  out  of  the  activity  for  which  his 
or  her  con.sent  was  sought.  The  consent 
mu.st  describe  the  ai:tivity.  the  records 
(if  any)  that  were  n;lea.s(;d.  and  the 
entity  to  whom  the  records  were 
released.  Therefore,  a  publii:  agency  that 
has  on  file  a  parental  consent  that  meets 
the  recpiirements  of  current 
§  300.1. '54(d)(2)(iv)(A)  and  34  CFR  99.30 
and  §  300.022  will  not  be  r(;{piired  to 
obtain  a  new  j)arental  consent  following 
the  ])ublication  of  these  final 
regulations,  as  long  as  the  type  or 
amount  of  services  that  the  public 
agency  will  bill  to  public  insurance  or 
the  amount  that  the  public  agency 
charges  to  the  ])ublic  benefits  or 
insurance  i)rogram  does  not  change.  By 
])reviou.sly  consenting,  the  parent 
nnderstooil  and  agreed  that  the  public 
agency  was  accessing  the  child’s  or 
])ar(;nt’s  public  b(;nefits  or  insurance 
(e.g..  Medicaid)  to  ])ay  for  a  specifi(;d 
tv])(;.  amount,  and  cost  of  services  und(;r 
part  300. 

However,  for  children  for  whom  the 
public  agency  already  has  consent 
undercurrent  §  300.i.')4(d)(2)(iv)(A).  the 
first  time  after  the  effective  date  of  these 
regulations  that  there  is  a  change  in  the 
tyj)e  or  amount  of  services  to  be 
provided,  or  the  amount  charg(;d  by  the 
public  agency  or  cost  of  services  bilh;d 
to  the  public  benefits  or  insurance 
program,  the  ]mblic  agency  must 
])rovide  the  jjarents  the  written 
notification  described  in  new 
§  300.1  ,')4(d)(2)(v).  The  jmblic  agency 
must  also  obtain  consent,  consi.stent 
with  new  §  300.1. 'i4(d)(2)(iv)(B),  .stating 
that  the  parent  under.stands  and  agre(;s 
to  the  public  agencv’.s  accessing  the 
child’s  or  j)arent’s  public  b(;nefits  or 
insurance  to  pay  for  .services  under  part 
300.  Once  the;  public  agcaicy  obtains  this 
one-time  con.sent,  the  ])ublic  ag(;ncy  will 
not  b(;  re(iuir(;d  to  obtain  any  further 
])arental  con.sent  in  the  future  before;  it 
access(;.s  the  child’s  or  parent’s  public 
b(;nefit.s  or  insurance,  regardless  of 
whether  then;  is  any  change;  in  the;  type. 
ame)emt,  e)r  e:e).st  of  .se;rvie:e;s  te)  be;  bille;el 
te)  the;  |)ublie:  be;ne;fits  eer  in.surane:e; 
preegram  (e.g.,  Me;eiie;aiel).  He)we;ve;r,  the; 
pnblie;  age;ne;y  will  anmially  the;re;afte;r 
1)0  re;epiireel  to  jnoviele  ])arent.s  with  the 


written  ne)tifie;atie)n  ele;.se;ribe;el  in  final 
§  300.1, 'j4(el)(2)(v),  to  hel])  ensure;  that 
pare;nts  unele;rstanel  the;ir  rights  whe;n  a 
publie:  age;ne:y  use;s  the;ir  eer  the;ir  e:hilers 
])ublie:  be;nefit.s  eer  insurane;e;  te)  pay  for 
.se;rvie:e;.s  uneler  part  300. 

Of  e;enirse;.  with  re;s])e;e:t  te;  e:hilelre;n 
with  elisiibilities  whe)  ree.eive  s])e;e;ial 
e;elue;atie)n  anel  relateel  .se;rvie;e;.s  that  were; 
ne)t  pre;vie)U.sly  billeet  te)  the;  e;hilers  e)r 
jearent’s  ])ublie;  be;ne;fits  e)r  inseirane;e; 
pre)gram  (e.g..  Me;elie;aiel),  a  publie: 
age;ne;y  must  pre)viele;  the;  e;hilers  ])are;nts 
the;  written  ne)tifie:atie)n  elese:ribe;el  in 
new  §  300.1  .')4(el)(2)(v)  anel  e)btain 
])are;ntal  e;onsent  in  ae:e:e)relane;e;  with 
final  §  300.1. ')4(el)(2)(iv)(A)  anel  (B)  ])rie)r 
te)  ae;e:e.ssing  the  e:hilers  e)r  ])arent’.s 
publie:  benefits  or  insurane;e;  (e.g., 
Meelie;aiel)  for  the  fir.st  time;  to  pay  for 
se;rvie:e;s  uneler  part  300.  This  parented 
e:e)nse;nt  must  meet  the  reejinrements  in 
34  CFR  99.30  anel  §  300.022  that  a])])ly 
prie)!'  to  the  relea.se;  e)f  the  e-hilel’s 
])erse)nally  ielentifiable  infeumation  te) 
the;  peiblic  be;ne;fits  or  in.surane:e  ])re)gram 
(e.g.,  Meelie;aiel)  for  billing  purpe)se;s. 

The;  e:e)n.se;nt  must  alse)  ine:luele;  a 
statement  s])e;e:ifying  that  the  parent 
nnele;rstanels  anel  agre;e;s  that  the;  publie: 
age;ne:y  may  ae:e:e;.ss  the  e:hilers  eer 
])iire;nt’s  ])ublie:  benefits  eer  insurane:e;  te) 
pay  fe)r  se;rvie:e;s  uneie;r  ])art  300. 

C'hangcs:  Neene;. 

(ionunent:  .Se)me  e;e)mme;nters  a.ske;el 
for  e:larifie:atie)n  re;gareting  the; 
I3e;partme;nt’s  positieni  in  the;  Mcire:h  8, 
2007,  letter  te)  Mr.  )ohn  Hill,  partieadarlv 
in  situatie)n.s  when  pare;ntal  e:e)nse;nl  is 
given  eliree:tly  te)  ane)the;r  age;ne:y,  ,sue:h  as 
the;  Slate  Me;elie;aiel  age;ne:v. 

Discussion:  Oeir  peesitieen  has  ne)t 
e;hange;el  fremi  what  it  was  in  the  Mare;h 
8.  2007.  le;tte;r  to  Mr.  Je)hn  Hill.  See; 
http-J/w'ww’J. cd.gov/policv/spcccd/guid/ 
idca/lcttcrs/2()()7-l/hill03()8()7 
consent lq2007 .pdf .  The  public  agene:y 
is  not  re;ejuire;el  te)  inele])e;nefe;nlly  eebtain 
.sej)arate;  jearental  e:e)nsent.  se)  long  as  the 
l)arental  consent  pre)viele;el  te)  the;  e)the;r 
age;ne:y  me;e;t.s  the;  reejinrements  of  34 
C.FR  99.30  and  §300.022,  anel  e:eirre;nl 
§  300.1.')4(el)(2)(iv)(A)  anel  there;  is  no 
e.'hange;  in  the  type,  ameeunt,  or  e:e).st  of 
servie;e;s  to  be  billeel  to  the  jeeiblie: 
in.sm'ane:e;  j)re)gram.  However,  if  the; 
type,  ameeiml,  or  e:e)st  e)f  servie;es  to  be; 
biile;el  te)  the;  ))eiblie:  benefits  eu'  in.seirane:e; 
])re)gram  e;himge;s,  the;  peiblie;  age;ne:y 
must  proviele  te)  the  parent  the;  written 
ne)tiiie:atie)n  ele;.se;ribe;el  in  new 
§  300.1.')4(el)(2)(v)  (pre)])e).se;el 
§  300.1  r)4(el)(2)(iv))  anel  e)btain  parental 
e:on.se;nt  e)n  a  eene-time  basis  in 
ae:e;e)relane:e  with  new 
§  300.1.')4(el)(2)(iv)(B).  This  e;on.sent 
mu.st  .s])e;e;ify  that  the;  |)are;nt 
emelerstanels  anel  agrees  that  the  ])ublie: 
agene;v  mav  ae:ce;s.s  the  e:hilel’.s  e)r 
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])!U'ent’s  ]nil)lic  benefits  or  insurance  to 
pay  for  services  under  part  300. 

Ch(inf>Hs:  None. 

(loiuiutnit:  One  connnenter  n;{]nest(!(l 
the  word  “informed"  l)e  placed  in  front 
of  the  word  “con.sent”  in  the  final 
rcigulations. 

l^isciission:  We  do  not  believe  this 
change  is  neces.sary  for  tin;  reasons 
explained  in  response  to  the  comments 
regarding  the  parental  consent 
l)rovisions  and  the  written  notification 
nuiuirement.  We  believe  that  the 
consent  retjuired  by  these  final 
regulations  is  informed  con.sent.  Parents 
understand  that  they  are  consenting  to 
enable  the  public  agency  to  access  their 
or  their  child's  public  benefits  or 
insurance  (e.g.,  Medicaid)  to  ])ay  for 
.services  under  j)art  300. 

('.hanfies:  None. 

(Joinnient:  One  commenter  (juestioned 
the  value  of  the  j)ropo.sed  regulatory 
change  if  .school  districts  will  have  to 
obtain  parental  con.sent  to  he  able  to 
provide  the  child’s  ])ersonally 
identifiable  information  prior  to 
submitting  that  information  to 
Medicaid.  Other  commenters  asked  the 
D(!parlm(mt  to  eliminate  anv 
nupiinanents  to  obtain  ])arental  con.sent 
for  Medicaid  reimbursable  services. 
These  commenters  assen  ted  that  IDEA 
contains  no  recpiirement  to  obtain 
consemt  before  a  public  agency  seeks 
reimbursement  for  Mealicaid-eligible 
.se'i'vices  to  Medicaid-eligible  children. 
The  commenters  also  a.sserted  that  other 
non-school  Medicaid  ])roviders  are 
pea'inilted  to  seeik  reimbursement  for 
Medicaid-eligible  .sea  vices  to  Medicaid- 
eligible  individuals,  including  school 
age  children,  without  seeking  ])arental 
consent. 

Discussion:  Under  these  final 
regulations,  educational  agencies 
covered  by  34  CFR  part  99  and  jjublic 
agencies  under  the  IDEA  must  continue 
to  adhere  to  the  c:ons(mt  reciuirements  in 
34  CFR  99.30  and  §300.022.  which  we 
describe  in  new  §  300.1.'j4(d](2){ivKA). 
Under  FERFA  and  section  017(c)  of  the 
Act,  a  public  agency  may  not  release 
per.sonally  identifiable  information  from 
a  child’s  education  records  to  a  public 
bcaiefits  or  insurance  program  without 
ja  ior  parental  con.sent,  except  for  a  few 
specified  exceptions  that  do  not  include 
the  relea.se  of  education  records  for 
billing  i)uri)o.se.s.  Therefore,  final 
§  300.1.'i4(d)(2)(iv)(A)  describes  the 
l)arental  consent  that  is  re(|uired  under 
34  CFR  99.30  and  §300.022  before  a 
public  agency  may  release  per.sonally 
identifiable  information  from  education 
records  for  billing  ])urpo.ses  to  a  public 
benefits  or  insurance  ])rogram  prior  to 
accessing  a  child’s  or  ])arent’s  ])ublic 
Ixmefits  or  insurance  for  the  first  time. 


Additionally,  new  §  300.1  .'j4(d)(2)(iv)(13) 
retpiires  a  one-time  con.sent  specifying 
that  the  ])ar(;nt  understands  and  agrees 
that  the  public  agency  may  access  the 
child’s  or  parent’s  public  Ixmefits  or 
insurance  to  ])ay  for  .services  und(!r  ])art 
300.  We  believe  that  the.se  final 
regulations  continue  tf)  j)rotect  a 
paixmt’s  rights  under  FERFA  and 
confidentiality  rights  under  IDEA,  and 
they  address  concerns  from  public 
agencies  about  co.sts  and  the 
administrative  burden  associated  with 
obtaining  jjanmtal  consent  each  time 
access  to  public  benefits  insurance  is 
sought. 

(Jbun^es:  None. 

Comiueni:  A  few  commenters 
recommended  that  we  retain  the  current 
regulations  and  require  parental  con.sent 
each  time  a  public  agency  seeks  access 
to  Medicaid  or  other  public  benefits  or 
insurance  ])rogram.s  in  order  to  hold 
schools  accountable  for  what  they  bill  to 
the  State  Medicaid  i)rogram  and  to 
facilitate  bidter  communication  between 
the  school  and  parent. 

Discussion:  \Vi',  do  not  believe  that  it 
is  necessarv  to  retain  the  current 
parental  con.sent  reejuinanent  in  order  to 
liold  schools  accountable  for  services 
they  bill  to  public  insurance  programs 
(e.g..  Medicaid).  We  believe  the  ])arental 
con.sent  retpiired  in  34  CiFR  9t).3()  and 
§  300. 922  (now  described  in  new 
§  300.1 .94(d)(2)(iv)(A))  and  in  new 
§  300.1  .'i4(d)(2)(iv)(n)  will  provide 
sufficient  communication  with  and 
protection  for  ])arent.s  while  making  it 
easier  for  ])ublic  agencies  to  acce.ss  those 
benefits  or  insurance  to  ])ay  for  .services 
re(iuired  und(;r  part  300.  The  former  is 
required  before  disclosing  a  child’s 
personally  identifiable  information  to  a 
State’s  ])ublic  b(!nefit.s  or  insurance 
program  (e.g.,  Medicaid)  for  billing 
purposes.  The  latter  recpiires  that  the 
parent  understands  and  agrees  that  a 
jmblic:  agem:y  may  acce.ss  their  or  their 
child’s  public  benefits  or  insurance  to 
pay  for  servictis  recpiired  under  part  300. 

in  addition  to  the  parental  protections 
provided  for  in  these  final  regulations, 
a  State’s  Medicaid  agency  or  other 
public  benefits  or  insurance  program  is 
already  r(!.s])on.sibl(!  for  monitoring 
schools  and  LEAs  to  ensure  that 
children  are  receiving  the  services  for 
which  the  public  agency  bills  the  public 
Ixmefits  or  insurance  program.  Of 
course,  if  a  ])ublic  agency  that  acces.ses 
a  child’s  or  parent’s  j)ublic  benefits  c)r 
insurance  to  i)ay  for  recpiired  .seryices 
does  not  proyide  tho.se  seryices  at  no 
co.st  to  the  parents,  an  SEA  must  use  its 
general  superyisory  authority  under 
§300.149  to  achieye  compliance.  This 
authority  recpiires  (xicb  SEA  to  ensure 
that  all  educational  programs  for 


children  with  disabilities  admini.stered 
within  the  State  meet  State  (xlucation 
standards  ami  the  requirements  of  the 
Act  and  i)art  300.  Fursuant  to 
§§300.149(1))  and  300.000.  an  SEA  must 
monitor  |)ublic  agencies’ 
im|)lementation  of  the  Act  and  Fart  13 
regulations  and  ensure  timely  correction 
of  any  identified  noncompliance.  Also, 
parents  may  use  IDEA’S  disj)ute 
resolution  mechanisms  to  raise  concerns 
regarding  the  denial  of  aj)propriate 
.seryices  at  no  cost  to  the  parents.  These 
mechanisms  include  mediation  under 
§  300. .OOO,  due  process  com])laint 
procedures  uncler  §§300. .'ll)?  through 
300. .010.  and  State  complaint 
procedures  under  §§300.1.01  through 
300.103.  Further,  a  parent  or  an 
organization  or  indiyidual  other  than 
the  child’s  parents,  including  one  from 
another  State,  may  file  a  signed,  written 
complaint  alleging  a  yiolation  of  Fart  B 
of  the  Act  or  the  Fart  13  regulations.  We 
belieye  all  of  these  protections  helj)  to 
ensure  public  agency  accountability 
under  the  IDEA. 

The  Secretary  also  belieyes  that  the 
changes  we  are  making  in  these  final 
regulations  will  improye 
communication  between  the  si:hool  and 
parents.  Retiuiring  written  notification 
to  the  child’s  parents,  consistent  with 
new  §  300.1 .04(d)(2)(y).  before  a  public 
agency  obtains  consent  will  proyide 
impt)rtant  information  that  .school 
districts  were  not  reejuired  to  ])royide 
])arents  in  the  past.  This  includes 
Information  about  the  ])arental  con.sent 
retjuirements  in  final  §  300.1. ')4(d)(2)(iy) 
and  a  parent’s  right  to  withdraw  consent 
at  any  time. 

(Jhan<>es:  None. 

Coiunwnt:  One  commenter  asked 
whether  the  public:  agency  may  ask  a 
parent  for  permission  to  disclose 
per.sonally  identifiable  information  to 
the  State  public  benefits  or  insurance 
program  if  the  parent  })reyiously 
declined  to  proyide  consent  for  such 
disclo.sure. 

Discussion:  As  in  the  pa.st,  a  public 
agency  may  make  reasonable  re(|ue.st.s  to 
obtain  the  parental  con.sent  recpiired 
under  new  §  300.1  .'j4(d)(2)(iy)  from  a 
parent  who  i)reyiously  declined  to 
proyide  con.sent  to  disclose  personally 
identifiable  information  to  the  .State’s 
public  benefits  or  insurance  |)rogram 
(e.g..  Medicaid)  for  billing  ])urpo.se.s  to 
pay  for  services  reciuired  under  part  300. 
Frior  to  seeking  to  obtain  this  parental 
consent,  the  public  agency  mu.st  j)royide 
the  parents  with  written  notification 
consistent  with  new  §  300.1. ‘)4(d)(2)(iv). 

Chunges:  None. 

(Jonunent:  One  commenter 
recommended  that  the  regulations 
include  guidance  on  whether  new 
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parental  con.seni  munis  to  In;  ohtaimul 
prior  to  disclosing  personally 
identifiable  inidrination  to  acce.ss  a 
child's  or  parent's  i)nl)lic:  benefits  or 
insurance  when  consent  is  obtained  in 
OIK!  school  district,  but  the  child 
snhstuinently  nilocates  to  another  school 
district  within  the  .State  or  to  a  location 
outside  or  the  .State. 

l^isciission:  Under  300. 323(e) 
through  (g),  .States  must  have  policies 
and  procculnres  in  eliect  to  govern  lid’s 
for  students  who  transfer  from  one 
public  agcuicy  to  another,  and  we 
l)i!lieve  that  those  policitis  and 
procedures  could  address  the  parental 
consent  and  written  notification 
re(iuireinents  that  a])])ly  to  accessing 
pnl)lic  benefits  or  insurance  for  hilling 
pnrpo.ses  for  services  retpunid  under 
part  300  for  children  who  relocate  to 
another  public  agency  or  another  .State. 
The  responsibility  for  obtaining  paniiital 
consent  prior  to  the  disclosure  of 
per.s{)nally  identifiable  information  for 
l)illing  purposes  and  before  accessing  a 
child's  or  parent's  ])nl)lic  hi;nefits  or 
insurance  for  the  first  time  rests  with 
the  public  agency  responsible  for 
providing  a  free  appropriate  ])ul)lic 
education  (FAl’K)  to  the  child,  not  with 
the  individual  school.  Thus,  if  a  child 
who  had  an  lid’  in  effect  in  a  previous 
public  agency  transfers  to  a  school  in  a 
new  ])ul)lic  agiincy  in  the  same  school 
year,  whether  or  not  within  the  same 
.Stat(!.  the  new  public  agencv  would 
need  to  obtain  a  new  parental  con.sent 
under  new  §  300.1  .')4(d)(2)(iv)(A)-(15) 
Ix'fore  it  can  acc(!ss  tlu!  child's  or 
jjanuit's  |)ul)lic  benefits  or  insurance  for 
the  first  tiiiK!  to  j)ay  for  services  umler 
part  300.  This  new  parental  con.sent  is 
to  enable  the  new  public  agency  to 
relea.se  the  child's  pcirsonally 
identifiable  information  for  hilling 
pnrpo.ses  to  the  public  benefits  or 
insurance  i)rogram  (e.g..  Medicaid). 
Consistent  with  new 
§  300.1.'54(d)(2)(iv)(H).  the  consent  also 
must  sj)ecify  that  the  ])arent 
under.stands  and  agrees  that  the  mnv 
public  agency  may  access  the  child's  or 
j)ar(!nt's  public  benefits  or  insurance  to 
pay  for  .servic(!.s  under  part  300. 
Likewise,  in  tluise  transfer  situations, 
the  new  public  agency  must  provide  the 
child's  parents  with  the  written 
notification  de.scrihed  in  final 
^  300.1.'i4(d)(2)(v)  ])rior  to  obtaining 
par(!ntal  con.s(int  for  that  agencv  to 
access  the  child's  or  parent's  ])ul)lic 
h(!nefits  or  insurance  for  the  first  time. 
Further,  the  new  public  agencv  must 
provide  this  written  notification  to  the 
child's  parents  annually  thereafter. 
However,  if  a  child  transfers  to  a 
different  .school  but  remains  within  the 


same  public  agency,  any  pariiiital 
consent  that  the  public  agency  has 
pr(!viouslv  obtaiiKid  that  m(!(!is  tlu! 
r(!(iuir(!m(!nts  in  new 
S  300.1  .'■>4(d)(2)(iv)(A)-(H)  would 
continue  to  apply. 

T'/iouge,s;  None. 

(A)mnu!nt:  One  commenter 
recommended  that  electronic  signaturcis 
for  con.sent  Ix!  accepted  as  valid  due  to 
the  increasing  use  of  virtual  meetings. 

Discussion:  A  public  ag(!ncy  may 
accej)t  digital  or  electronic  signatures  in 
obtaining  the  parental  consent  nupiired 
under  34  CFR  00.30  and  §300.022,  as 
de.scrihed  in  new  §  300.1.'i4(d)(2)(iv)(A). 
before  disclosing,  for  billing  purposes, 
the  child's  personally  identifiable 
information  to  the  agency  responsible 
for  the  administration  of  the  .State’s 
])ublic  benefits  or  insurance  program 
((!.g..  Medicaid)  ])rior  to  accessing  the 
child's  or  i)arent’.s  public  benefits  or 
insurance  for  the  first  tinu!.  Among 
otlu!!'  nuiuirements,  und(!r  34  HFR 
00.30(a),  the  parental  consent  that  must 
b(!  obtained  before  disclosun!  of 
personally  identifiable  information  must 
1)(!  sigiKul  and  dated.  .Section  00.30(d) 
provides  that  this  c;onsent  may  imdnde 
a  r(!cord  and  signature!  in  (!l(!ctronic 
form  that — 

(1)  ldentifi(!S  and  anth(!nlicates  a 
])arlicular  ])(!rson  as  the  source  of  tlu! 
el(!ctronic  cons(!nt;  and 

(2)  lndicat(!s  such  p(!r.son’.s  a])proval 
of  tb(!  information  contaiinul  in  tb(! 
electronic  con.sent.  i.e.,  disclosun!  of  the 
child's  personally  id(!ntifiable 
information  to  the  agencv  res])onsible 
for  the  administration  of  tlu!  .State’s 
pnblic  benefits  or  insurance  ]jrogram 
(e.g.,  M(!dicaid)  for  billing  pnrpo.ses  to 
])ay  lor  services  under  jeart  300. 
Additionally,  the  electronic  consent 
must  include!  a  statement  that  the  parent 
uml(!rstands  and  agr(!t!S  that  the  jjublic 
ag(!nc:y  may  acce.ss  the  child's  or 
l)arent'.s  ])nblic  b(!nefits  or  insurance  to 
j)ay  for  .s(!rvice!.s  under  part  300. 

Chon^cs:  None. 

Parental  Notification 

Comment:  Many  ce)nmu!nt(!rs 
su])i)orted  the  reeiuirement  in  projjoseul 
§  300. 1  .'i4(d)(2)(iv)  that  prior  to 
acc(!.s.sing  a  child’s  e)r  ])are!nt’s  ])ublic 
benefits  or  in.snrance,  the  ])nblic  agencv 
must  provide  writteni  notification  to 
par(!nts  consiste!nt  with  curr(!nt 
§  300..‘i03(c).  .S(!veral  conmuaiters  stated 
that  this  type!  e)f  written  ne)tifie:atie)n 
we)idel  he!l])  te)  pre)te!e:t  eihilelren’s  anel 
jjarents'  rights  unele!r  IDEA  anel  Fl-iRl’A. 
The!se!  e;e)mme!nte!rs  agre!e!el  with  the! 
De!])artme!nt’s  analysis  in  the  Nl’RM  that 
the  ])ro])e)se!el  written  ne)tifie:atie)n 
re!e|nirement  we)idel  preeviele  pare!nt.s 
with  impeertant  infe)rmatie)n  they  neexl  te) 


unehirstand  their  rights  in  the  s])e!e'.ial 
e!elue:atie)n  pre)e:e!ss.  They  alse)  .state!el  that 
till!  |)ro])ose!el  re!einire!me!nl  wemlel  e!nsure! 
that  all  pare!nts  of  e;hilelre:n  with 
ilisabilitie!s  reuieivi!  full  ilisedosure!  of 
tlie!ir  rights  em  the!  use!  eif  the!ir  ])ublie; 
benefits  or  insurane:e!  feir  se!rvie;e!.s  unele!r 
Part  B.  partieadarly  the!ir  rights  under 
FfiRl’A  anel  the!  IDEA  exinfielentiality 
re!e|uireme!nts. 

A  few  e:ommente!rs  re!e;omme!nele!el  that 
the!  written  notifieuitiem  in  projieiseul 
§  300.  l.')4(el)(2)(iv)  hi!  provieleel  at  thi! 
eihilil’s  initiiil  lEP  Texun  me!e!ting. 

Aneither  exmmuMiter  exin  ewseul  ce)ne:e!rn 
that  provieling  the  writte!n  ne)tifie:;ition  at 
the  initial  lliP  Texim  me!e!ling  woulel 
overwhelm  parents.  .Some  eximmemters 
suggewteel  that  LEAs  be!  given  elise;retion 
ein  whe!n  to  provieli!  the  notification. 

One  e:e)mmi!nter  eiskeel  if  the  jirojioseel 
parental  writtem  notifie:atie)n  mav  be! 
mailexl  tei  the  ])are!nts. 

.Sevex'al  commemters  e.xpresseel 
e:e)ne;ern  about  only  provieling  parents 
with  a  onee-time  written  notifieiation. 

They  in.ste!iiil  reeximmeniliiil  that  a 
writteen  ne)tifii:;itie)n  be  proviileeel  to 
piirents  at  eaedi  subse!e]uent  einnual  lEP 
Tinim  mi!e!ting  anil  when  thiM'e  is  <m 
amemehnent  to  the  lEP  elnring  the  e;ourse 
of  the  .sediool  year  that  woulel  reesult  in 
a  change!  to  tlu!  type!  or  amount  of 
.servie:e!s  bille!el  to  a  jmblic  be!nefits  eir 
insiinmci!  program.  The.se  commentea’s 
stati!el  thcit  reepiiring  more!  friujiient 
written  notiiie:ations  woulel  provide 
p.irents  with  greuiter  protiections  anel 
reemind  parents  that  they  ciin  reexmsiden' 
their  exm.sent  in  light  of  changed 
e:ircumst<mces  a  lamily  mav  ex])erie!ne:i! 
over  time  (e.g.,  cb.mge  in  the  chilel’s 
disability.  e:hange  in  living  situation, 
change  in  guardianship,  etc.). 

Discussion:  The  Dejiiirtnumt 
ap])re!ciates  the  commenters'  strong 
support  for  the  written  notification 
provision  in  proposed 
§  300.  l.')4(d)(2)(iv)  and  has  retained  this 
provision  in  new  §  300.1. ')4(el)(2)(v)  with 
;i  few  minor  modifications.  We  agree 
with  commenters  generally  that  more 
fre!i]uent  notifications  to  the  ediilel’s 
])arent.s  in  addition  to  the  initial  writteen 
notification  to  the  chilli's  parents  would 
be  beneficial.  Thi!ri!iore,  we  are 
ameauling  new  §  300.1  ,')4(il)(2)(v) 
(])ro])e)se(l  §  300.1. ')4(d)(2)(iv))  to  reeejuire 
ibcit  the  public  agene:y  provide  writti!n 
notiliciition  that  mee!ts  the  re(]uirements 
of  §  300..^)03(c)  to  the  child's  parents 
l)rior  to  <ice:e!.ssing  a  chilli’s  or  jearenl’s 
pid)lic  benefits  or  insurance  for  the!  first 
time  <md  annmilly  tbenexifter.  The 
re!i]uirement  that  the  notie;e  be  written  in 
language  unelerstandable  to  the  general 
])ublie:  and  in  the  native  language  of  the 
j)arent  or  other  mode  of  communication 
used  by  the  pare!nt,  iud(!.ss  it  is  climrly 
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not  feasil)le  to  do  so.  will  provide 
additional  ])rote(:tion.s  for  children  and 
parents.  This  annual  written  notification 
will  1)(!  especially  iin])ortant  for  parents 
in  families  that  experience  a  c.hange  in 
circninstances  over  time  and  for 
children  who.se  jcarcmt.  as  dcdined  in 
^8()().80.  chang(;s  often  (e.g.,  children  in 
the  fostcM'  care;  syst(;m),  children  whose; 
guiirdianshi])  e:himge;s.  or  eliildren  who 
live;  with  an  individual  ae:ting  in  ])lace; 
of  the;  l)iole)gie:al  or  eidoptive;  parent. 
Frovieling  ;m  aniund  writteai  notification 
to  pare;nts  also  will  se;rve;  to  remind 
them  of  important  saieguards  ])re;vie)usly 
e;xplaine;d.  Further,  as  di.scnssed  earlier, 
we;  are;  s])e;e:ifying  in  final 
S  8()l).154(el)(2)(iv)  that  this  written 
notifie:atie)n  must  he  provided  to  the; 
child’s  pare;nt.s  l)e;fore;  the;  pnhlie:  agt;ncy 
obtains  their  e:onse;ne  to  acce;.ss  their  or 
their  c.hild’s  pnhlie:  heenefits  or  insurane;e 
for  the;  first  time. 

In  those  instances  where  a  c:hilel  has 
he;e;n  determined  eligible  for  Medicaid 
])rie)r  to  the;  IFF  Te;am  me;eting,  the; 
pnhlie:  age;ne:y  e:oidel  ])re)viele;  the;  e:hilers 
])are;nt.s  with  the;  written  ne)tifie:iitie)n 
de;se:ril)e;el  in  final  §  8()().  1  .'j4(d)(2Kv)  at 
the;  IFF  Te;tnn  me;e;ting  or  at  some;  other 
me;e;ting,  so  long  as  the;  e:hilers  parents 
re;e:e;ive;  the;  written  ne)tifie;iitie)n  before; 
the;  pnhlie:  ;ige;ne:v  obtains  the  re;einisite; 
pareaital  e:e)nse;nt  uneh;r  fimil 
^  800.1. 'i4(el)(2Kiv)  to  ae:e:e;ss  the;  ])iire;nt 
or  c-hild’s  pnhlie:  he;ne;fit.s  or  insnr<ine:e; 
for  the;  first  time. 

We;  do  not  agree;  with  those; 
e:omme;nters  who  re;e:e)mme;neh;el 
re;eiuiring  the;  writte;n  notifie;ation 
de;se:ril)e;el  in  pre)j)e)se;d 
§  800.1. 'j4(el)(2)(iv)  he;  ])rovieh;el  at  the; 
e:hilel'.s  initial  IFF  Team  me;e;ting  or  at 
sid)se;e|ne;nt  IFF  Team  meetings.  We; 
;ip))re;e:iate;  the  imjKjrtane:e;  of  ])arent 
p;irtie;ipation  in  the;  IFF  proe:e;.ss.  and  we; 
re;e:ognize;  that  an  IFF  Te;am  me;e;ting 
e:oulel  provide  a  ])nhlie:  age;ne:y  with  a 
meaningful  opportunity  to  e;x])lain  to 
the  parents  the  e:ompone;nts  of  the; 
writte;n  notifie:atie)n  and  res])ond  to  any 
ejue;stions  the;  jjarents  may  heive;. 

As  a  prae;tie:al  matter,  however, 
eligibility  for  Me;die:aiel  may  not 
ne;e:e;.ssarily  e:e)ine:iele  with  annual  IFF 
Te;am  me;e;tings.  The;re;fe)re;.  re;epuring 
written  ne)tifie:atie)n  at  an  IFF  Te;;im 
me;e;ting  e:oidel  me;an  that  a  pnhlie: 
age;ne:y  would  h;ive;  to  e:onve;ne;  an 
additional  IFF  Team  me;e;ting  for  those; 
e:hihlre;n  found  to  he;  eligible  for 
Me;elie:aiel  only  eifter  the;  imnual  IFF 
Te;am  mee;ting. 

We;  ahso  do  not  agre;e  with  the; 
e:e)mmente;rs  who  suggested  that  written 
ne)tifie:atie)n  he;  provided  e;ac;h  time;  the; 
])uhlie:  age;ne:y  amends  a  e:hilel’.s  IFF  in 
a  manner  that  would  re;sull  in  a  change; 
to  the;  type;  or  amount  of  se;rvie:e;s  hille;el 


to  the;  pnhlie:  benefits  or  insiirane:e; 
prognun.  We;  l)elie;ve;  that  ])rovieling 
jjarents  the  annual  writte;n  ne)tifie:atie)n 
in  ae:e:e)relane;e;  with  final 
4}  8()l).1  .'i4(el)(2)(v)  is  sidfie:ie;nt 
prote;e:tion  in  these;  situ.itions.  Of  e:ourse;. 
nothing  in  the;.se;  re;gidatie)ns  woidel 
pre;ve;nt  pnhlie:  age;ne:ie;s  from  providing 
])<ire;nts  the;  written  ne)tifie:ation 
ele;.se:rihe;el  in  final  4?  800.1  .')4(el)(2)(v) 
more;  fre;e]ne;ntly  than  annnally,  if  they 
deem  it  a])])re)priiite;  to  do  so.  Further, 
nothing  in  the;se  reegidations  woidel 
prevent  pnhlie:  age;ne:ie;s  from  providing 
the;  notifie:atie)n  ele;.se:rihe;el  in  final 
§  800.1  !i4(el)(2)(v)  to  all  jiarents  of 
e:hildre;n  with  di.sahilities,  re;gardle;.ss  of 
whether  the;  pnhlie:  agene:y  is  se;eking  to 
iu:e:ess  the  e:hilel’s  or  parent’s  pnhlie: 
benefits  or  insurane:e. 

There;  are  a  numhe;r  of  ways  in  whie:h 
the;  jnihlie:  age;ne:y  may  provide  the 
written  ne)tifie:atie)n  to  jiarents.  The 
annual  written  ne)tifie:atie)n  mav  he; 
mailed  to  the;  parents,  iirovided  at  an 
IFF  'ITam  meeting  if  it  e)e:e:nrs  prior  to 
the;  first  time;  a  pnhlie:  age;ne:v  iie:e:e;sse;s 
<i  e:hilel’s  or  pare;nt’s  ]mhlie:  benefits  or 
insnrane:e;,  or  provieh;el  through  othe;r 
me;ans  eh;te;rmine;el  by  the;  pnhlie:  age;ne:v. 
so  long  as  eill  of  the;  written  notifie:ation 
re;einire;me;nts  in  the;.se;  final  re;gulations 
iire  me;t.  ine:luding  the;  reepiirement  in 
§  800.1  .')4(el)(2)(v)  that  the;  pnhlie:  <ige;ne:v 
provide  written  notifie:atie)n  before 
obtaining  i)iire;ntal  e:e)nse;nt  under  new 
4?800.1.')4(d)(2)(iv). 

We;  ele;e:line  to  spec.ify  in  the; 
re;gnlations  when  snhse;epie;nt  annual 
written  notifie:eitie)ns  must  he;  provided 
to  parents  he;e:anse  we;  he;lie;ve;  that  e)ne:e; 
the;  pnhlie:  eigency  provielees  the  e:hilel’s 
parents  the;  written  notifie:ation 
ele.sc.riheel  in  final  ^  800.1. 'i4(el)(2)(v) 
prior  to  ae:e:e;s.sing  the  e:hild’s  or  parent's 
])nhlie:  he;ne;fit.s  or  insurane:e  for  the  first 
time,  pnhlie;  agencies  need  to  have;  the 
flexibility  to  de;termine;  the;  timing  of 
snhseepieait  annual  written  notifie;atie)n.s. 

Finally,  for  those;  c.hilelren  with  IFFs 
for  whom  services  have;  pre;viou.slv  been 
hilled  to  Me;elie:aicl.  when  the;  final 
reigulations  he;e:ome  e;ffe;e:tive;,  the  writte;n 
ne)tifie;ation  re;eiuire;ment  in  final 
S  800.1  .'54(d)(2)(v)  applies.  The;  written 
ne)tifie:atie)n.  lhe;re;fore;,  mn.st  he;  provieleiei 
before  the  pnhlie;  age;ne:y  may  ae:e:e;.ss  the; 
e:hilers  or  piire;nt’s  pnhlie:  hene;fit.s  or 
insurane;e;  afte;r  the;se;  final  reegnlations 
he;e;e)me;  e;ffe;e;tive  and  annnally 
the;re;afte;r.  As  ne)te;el  previously,  no  new 
parental  e;e)n,se;nt  would  nee;el  to  he; 
ohtciined  if  there;  is  no  e:himge;  in  the; 
type,  amount,  or  e;e)st  of  se;rvie:e;s  to  he; 
hilled  to  ])uhlie:  benefits  or  in.snrane;e 
(e.g.,  Me;elie:cnel). 

However,  in  the;  future,  if  the;  type, 
amount,  or  e:e).st  of  se;rvie;e;.s  hilled  to  the; 
pnhlie:  heaiefits  or  insuranc.e  program 


e:hange;.s.  the  pnhlie:  eigency  must 
provide  to  the;  parent  the;  written 
ne)tifie:atie)n  eh;se:riheel  in  new 
§  800.1.'54(d)(2)(v)  (pre)])ose;el 
§  800.1.'j4(el)(2)(iv))  he;fore;  obtaining 
e)ne;-time;  pare;ntal  e:on.se;nt  in  ;ie:e;orehme:e; 
with  new  ^  800.1. 'i4(el)(2)(iv)(13) 
si)e;e:ifving  that  the;  jiarent  nnder.stands 
and  agre;e;s  that  the;  pnhlie;  age;ne:y  may 
ae:e:e.ss  the;  e;hild’s  or  parent’s  jinhlie: 
he;ne;fits  or  insurane:e;  to  pay  for  servie;e;s 
under  jiart  800  in  the  future. 

(,’/ku Jge.s;  We;  have;  revised  final 
4?  800.1.'i4(el)(2)(v)  to  spe;e:ifv  that  the; 
written  notifie:atie)n  must  he;  provided  to 
the  e;hiler.s  parents  prior  to  ae;e:e;s.sing  a 
child’s  or  jiarent’s  public  benefits  or 
insnranc.e;  for  the;  first  time  and  annmilly 
the;re;after.  To  e:onform  to  the;  e:hange;.s  in 
new  S  800.1.'i4(ei){2Kiv),  we;  have;  added 
a  reference;  in  ne;w  §  800.1  .'i4(el)(2)(v)(A) 
to  the  new  regulatory  provision 
re;gareling  parental  consent  in 
§800.1.'54(d)(2)(iv). 

We;  have;  also  revi.seel  new 
4}  800.1 54(el)(2)(v)(C)  (proposed 
S  800.1.'i4(d)(2)(iv)(C])  to  e:larify  that 
parents  mav  withdraw  their  e;on,se;nt 
under  pent  09  and  jiart  800  to  the; 
dise:losure;  of  their  e:hilel's  pi;rsonallv 
identifiable  information  to  the;  age;ne;v 
re;.sponsihle;  for  the;  administration  of  the; 
pnhlie;  he;ne;fil.s  or  in.surane;e;  prognun 
(e.g.,  Me;elie:aiel).  The;  re;fe;re;ne:e;  to  jiart 
800  was  iniielve;rte;ntly  left  out  of 
prope),se;el  4?  800.1  .'j4(d)(2)(iv)((d.  We;  also 
licive  re;ninnhe;re;el  panigraphs  (B)  and  (D) 
of  the;  projiosed  re;gnlatie)ns  with  no 
other  e;hange;.s. 

(k)ninient:  One;  e;omme;nte;r 
re;e;ommeneie;el  that  the  written 
ne)tifie:;itie)n  provieh;el  to  parents  e;learly 
and  prominently  provide  information  to 
peirents  about  the;  pre)e:e;.s.s  of 
withdrawing  e;onse;nt  for  eli.se:losure  of 
j)e;r.se)nally  identifiable  information 
nee:e;.ssarv  to  ae;e;es.s  jinhlie;  insnrane;e;. 

Discussion:  Frojiosed 
4^  800.1.'54(el)(2)(v)(C)  jirovieleel  that  the; 
written  ne)tifie:atie)n  to  the;  e:hild’.s 
jiarents  had  to  ine:lude;  a  statement  that 
|)are;nt.s  have  the  right  under  84  CFR 
jiart  t)0  to  withdraw  their  e:e)n.sent  to  the; 
eiise;losnre;  of  their  e:hilers  |)e;rse)nally 
identifiable  information  to  the  age;ne;y 
resjionsihle  for  the;  administration  of  the; 
.Stiite’s  jinhlie:  he;ne;fits  or  insurane;e 
jireigram  (e.g.,  Me;elie:aiel)  at  any  time. 
This  jirovision  has  been  retained  in  fined 
4)  8()().1.'i4(d)(2)(v)(0).  lint  as  noted  in  the; 
re;sjiein,se;  to  i:eimme;nts  about  the;  timing 
of  the;  written  neitifie:atiein.  this  se;e;tiein 
has  he;e;n  revised  to  ahso  ine;lueh;  a 
re;fere;ne:e;  to  withdrawal  of  e:ein.se;nt 
under  jiart  800.  The;  jiarents  mn.st  he; 
infeirme;d  of  this  right  in  the;  written 
neitifie:atiein  that  the  jinhlie;  eige;ne:y  mn.st 
jireivide  them  jirieir  to  ae:e;es.sing  their  or 
the;ir  e:hilel’.s  jinhlie:  benefits  or  in.surane;e; 
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for  the  first  time  and  annually 
thereaft(!i'. 

FFRPA  and  IDFA  do  not  include 
specific  jirovisions  njgarding  the 
process  for  withdrawal  of  conscmt  for 
the  disclosure  of  a  child’s  |)ersonally 
identifiable  information:  therefore,  we 
are  deferring  to  Ll*]As  on  procedunis  for 
withdrawal  of  this  parental  consent. 
However,  once  the  jiarent  withdraws 
consent  under  34  (l-'R  part  tH)  and  part 
300  to  the  (lisclosuri!  of  the  child’s 
personally  identifiable  information  to 
the  agency  responsible  for  the 
administration  of  the  State’s  public 
benefits  or  insurance  program  (e.g., 
Medicaid),  the  jiuhlic  agency 
responsible  for  providing  FAFF  to  the 
child  with  a  di.sahility  may  no  longer 
hill  the  public  benefits  or  insurance 
program  (e.g..  Medicaid)  to  pay  for 
services  under  part  300.  The  public 
agency  mu.st  nevertheless  continue  to 
provide  the  child  with  all  services 
re(|uin!d  under  part  300  at  no  co.st  to  the 
parents. 

T’/ionge.s;  None. 

Comnwut:  A  few  commenters  asked 
whether  the  })ro])osed  written 
notification  takes  the  |)lace  of  written 
parental  consent  for  a  t:hild  to 
particijiate  in  Medicaid-funded  related 
.services  at  .school,  particularly  in  a  State 
where  the  public  agencv  provides  the 
child’s  IFF  to  the  public  benefits 
program  .so  that  the  public  benefits  or 
insurance  jirogram  may  determine 
whether  the  related  .services  are 
medically  necessary  and  coviaed  under 
the  jnihlic:  benefits  or  insurance 
program. 

nisc:iission:T\w.  final  regulations  are 
clear  that  the  written  notification 
naiuirement  in  final  §  300.1  .'j4(d)(2)(v)  is 
sejiarate  and  distinct  from,  and  does  not 
replace,  the  jiarental  consent 
nuiiiirements  in  FliRFA  and  IDFA  that 
are  now  de.scrihed  in  new 
4}  300.1.'j4{d)(2)(iv)(A).  Further,  under 
new  §  300.1. '54(d)(2)(iv)(H).  this  |)arental 
consent  must  sjiecify  that  the  parent 
understands  and  agrees  that  the  public 
agency  may  access  the  child’s  or 
parent’s  jmhlic  benefits  or  insurance  to 
pay  for  services  under  jiart  300.  The 
written  notification  reciuirements  in 
final  §  300.1. ')4(d)(2)(v)  (projiosed 
§  300.1.'54(d)(2)(iv))  continue  to 
underscore  the  significance  of  those 
re(|uirement.s  and  now  reciuire  that  this 
written  notification  include  an 
explanation  of  the  parental  consent 
reciuirements  contained  in  new 
§300.1.'-)4(d)(2){iv)(A)-(H). 

The.se  reciuirements  continue  to  ajiplv 
even  in  .States  where  the  public  agencv 
provides  the  IFF  to  the  public  benefits 
program  to  verify  that  the  related 
.services  in  the  IFF  are  medicallv 


necessary  and  covered  under  the  iiuhlic 
benefits  or  insurance  program.  The 
con.sent  reciuired  in  this  context  mu.st  he 
obtained  before  the  public  agency 
acc;e.sse.s  the  child’s  or  parent’s  public 
benefits  or  insurance  for  the  first  time  to 
hill  for  .services  rcHiuired  under  part  300 
and  after  the  public  ageni:y  providcis  the 
written  uotificatiou  de.sc;rih(!d  in  new 
4?  300.1.^4(d)(2)(v).  k’nither,  this  consent 
must  .spec:ify  that  the  parent 
understands  and  agrees  that  the  public 
agency  may  access  the  parent’s  or 
child’s  public;  benefits  or  insuranc.e  to 
pay  for  scM  vic.es  under  part  300. 

\Ve  remind  public  agenc.ies  that  they 
may  not  recluc:e  or  delay  providing  the 
sc;rvic:e.s  in  a  c;hilcl’.s  IFF  .solely  hec;au.se 
the  .State’s  public  benefits  or  insuranc:e 
program  determined  that  the  .servic;e.s 
rcKinired  in  the  c;hilcl’s  IFF  are  not 
medic:ally  neces.sary  or  not  c:overed 
unclc:r  the  public  benefits  or  insuranc:e 
program.  If  the  sca  vices  are  not 
meclic:ally  necessary  under  Mcalicaid,  a 
public;  agenc:y  would  not  rec:eive 
reimbursement  for  them.  But  the  public: 
agenc;y  is  not  relieved  of  its 
responsibility  under  Fart  B  to  ensure 
that  all  reciuired  .servic:es  in  the  IFF  are 
providcul  at  no  c;o.st  to  the  parents,  even 
if  that  means  using  Fart  B  funds  or 
.sc)urc:es  of  support  other  than  the  c;hild’,s 
or  parent’s  public:  hcmefits  or  insnranc:e 
in  order  to  ensure!  that  the  c;hild  receivcis 
all  reciuirc!cl  sca  vic.es  at  uo  c:c).st  to  the 
parents. 

T’/icnigc?.s;  None. 

Comment:  A  few  c:c)mmenter.s 
rcHinested  model  language  for  the 
written  notiiic:atic)n  rcuiuiremcait. 

Discussion:  Following  the  puhlic:ation 
ofthe.se  final  rc!gulations,  the 
Dcipartment  intends  to  i.ssiie  model 
language  for  the  written  notification 
rcHiuirement  dciscrihed  in  final 
§3(H).l.'54(cl)(2)(v). 

Chant’cs:  None!. 

Other  Matters 

Comment:  A  few  c;ommc!ntc!r.s  stated 
that  public:  agc!nc;ies  should  not  he 
permitted  to  hill  Mc!clic:aicl  for 
c!cluc:ational  .sc!rvic;c!s  he!c:au.sc!  this  would 
clc!pl(!te  mc!clic:al  hencTits  that  should  hc! 
clirc!c;tc!d  to  familic!.s.  Otheu' c:ommentc!r.s, 
c:c)nc:c!rnc!cl  about  the  potential  for 
Mc!clic;aicl  fraud,  rc:c;ommc!ndc!d  that 
parc!nt.s  who  c:on.sc!nt  to  the  u.se  of 
Mc!clic:aicl  funds  to  pay  for  thc!ir  c:hild’.s 
.sc;hc)ol-ha.sc!cl  health  sc!rvic:c!.s  should  hc! 
jirovidcul  a  ciuarterly  statement  of  tho.se 
.sc!rvic;c!s.  Anothc!!'  c:c)mmc!ntc!r  asked 
whether  Medicaid  may  hc!  hillc!cl  for 
sc!rvic:c!.s  the  c:hilcl  clocks  not  rc!c:c!ivc!. 

Discussion:  These  final  rc!gulation.s 
c:ontinnc!  to  permit  public:  agc!nc:ic!s  to 
use  Mc!clic;aid  or  other  public:  benefits  or 
in.suranc:c:  to  provide  or  pay  for  .servic;es 


rc!ciuirc!cl  under  part  3()().  providcnl  that 
those!  agenc:ic!.s  c:omply  with  thc!  c:ons(!nt 
rcKiuirements  in  34  CFR  ?)t).3()  and 
§300. 822,  now  clc!sc:rihc!cl  in  final 
§  300.ir)4(d)(2)(iv)(A),  inc:lucling  the 
rc!ciuire!mc!nt  that  parc!nts  provide  thc!ir 
c:onsc!nt  prior  to  the  relcxisc!  of  their 
c:hild’,s  personally  identifiable 
information  to  thc!  ])uhlic;  hc!nc!fits  or 
insuranc:c!  program  for  hilling  purj)o.sc!s 
before  the  ])uhlic:  agc!nc;y  may  ac:c;e!s.s  the 
])arc!nt’.s  or  c:hilcrs  public;  benefits  or 
in.suranc:c!  for  the  first  time.  This  c:on.sc!nt 
must  also  spe!c:ifv  that  the  parent 
understands  and  agrees  that  the  public: 
agc!nc:y  may  acc:c!s.s  the  c:hild’.s  or 
parent’s  public;  benefits  or  insuranc;e  to 
pay  for  servic;c!.s  under  part  300.  Fiihlic; 
h(!nefit.s  and  in.suranc:c!  are  important 
.sc)urc:es  of  financ:ial  sujiport  for  sc!rvic;c^.s 
rc!c]uirc!cl  under  Fart  B.  .Sc!c;tion 
012(a)(12)  of  the  Ac;t  rc!C]uirc!.s  the  .State 
to  idcMitify  or  have  a  method  of  defining 
thc!  financ:ial  re.sjionsihilitv  of  non- 
c!cluc:atic)nal  public;  agenc:ic!.s  for  .sc!rvic:c!.s 
n!C|uirc!cl  to  provide!  FAFF  to  c:hildrc!u 
with  disabilities  and  that  the  financ:ial 
responsibility  of  those  nc)n-c!ciuc:ational 
public;  agc!nc;ic!s,  inc:lucling  the!  .State 
Mc!clic:aicl  agc!nc:y  and  other  public: 
insurers  of  c;hilclrc!n  with  disabilities, 
must  prc!c;c!clc!  the  financ:ial 
rc!S])c)nsihility  of  Lf^As  or  the  .State! 
agc!nc:y  rc!.siion.sihle  for  dc!vc!lo])iug  the 
c:hilcrs  11-lF.  The  statute,  tlii!rc!forc!, 
c:c)ntc!mplatc!.s  that  public:  agc!nc;ic!.s 
rc!.s])onsihl(!  for  providing  c!dnc;ation  to 
c:hildrc!n  with  disabilities  under  .State 
law,  in  a|)prc)])riate  c:irc:umstanc:c!.s, 
ac:c:c!s,s  funds  from  public;  benefits  and 
in.suranc:c!  programs  (e.g.,  M(!clic:aicl)  as  a 
means  of  jiaying  for  .sc!rvic:c!.s  recpiircKl 
under  Fart  B. 

We  do  not  believe  it  is  nc!c:c!.s.sary  to 
rc!C]uirc!  jmhlic:  agc!nc:ic!.s  to  juovicle 
cjuarterly  statements  of  the  datc^s  and 
timcis  children  with  disabilities  are 
jirovided  .sc:hool-hasc!d  luxdth  .services, 
llowever,  unclcu'  §  3()().()13  cuich 
])artic:i|)ating  agenc;y  must  jiermit 
jiarents  to  ins])ec:t  and  review  any 
c!duc:ation  rc!c:ord.s  relating  to  their  c:hilcl 
that  are  c:ollec:tecl,  maintained,  or  u.secl 
by  the!  agc!nc:y  to  imjilcnnent  Fart  B  of  the 
Ac:t.  A  jjarent,  thcu’elbre,  may  rcxjuest  to 
review  any  c!cluc:ation  rec:orcls  rc!lating  to 
their  c:hild  that  have  hc!C!n  .sent  to  the 
.State  jmhlic:  hcaiefits  or  insuranc:e 
jirogram. 

If  jiarents  believe  jmhlic:  agc!nc:ic!.s  are 
hilling  Mc!clic:aid  for  sc!rvic:e.s  that  their 
c:hild  does  not  rc!c:c!ive,  they  should  file 
a  c:c)mj)laiut  with  the  .State  agc!uc:v 
resjiousihle  for  the  admiuistratiou  of  the 
State’s  Mc!clic:aid  jirogram.  The 
Dc!jiartmc!nt  has  uo  jnrisdic:tiou  over 
c:c)mj)laints  alle!giug  Meclic:aid  fraud, 
llowever,  if  a  parent  believes  that  a 
jmhlic:  agency  has  not  jirovided  his  or 
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her  child  all  recjuired  services  at  no  cost 
to  the  i)arents,  this  could  constitute  a 
(Uiiiial  of  FAFF  nnd(;r  tin;  Act  and  these 
regulations,  and  the  jiannit  could  use 
idea’s  dispute  resolution  UKichanisins 
to  seek  redness.  These  iiKichanisms 
include  mediation  under  §  300. .lOB,  the 
due  process  complaint  procedures  in 

300. .'ll)?  through  300..‘)10.  or  the  .State 
com])laint  procedures  in  300.1 51 
through  300.153.  Note  also  that  under 
the  State  complaint  procedures  in 
§1^300.151  through  300.153,  any 
organization  or  individual  other  than 
the  child’s  ])arent,  including  one  from 
another  State,  may  file  a  signed,  written 
com])laint  alleging  that  a  puhlic  agencv 
has  violated  a  rec|uirement  of  Part  B  of 
the  Act  or  the  Part  B  regulations. 

f>’/joj7ge.s;  None. 

(Joninwnt:  A  few  commenters 
recommended  that  LEAs  he  incliuhul  in 
the  consent  language  on  the  Medicaid 
ajjplication  form  used  in  most  States. 

'I’he  commenters  stated  that  like 
hos|)itals  and  clinics,  schools  are 
providers  of  Medicaid  .services  and  do 
not  need  a  separate  consent  form.  One 
commenter  recpiested  that  the  written 
notice  include  a  warning  to  ])arents  that 
once  in  rec:eipt  of  ])nhlic  henefits  or 
insurance,  the  snh.s(3(|uent  refusal  to 
share  such  information  with  the 
Medicaid  program  is  a  violation  of  tlu; 
terms  of  eligibility  and  is  in  many  States 
considered  a  crime. 

Discussion: '\'\m  De])artment  does  not 
administer  Mtidicaid  or  other  State 
j^nhlic  henefits  or  insurance  programs 
and,  therefore,  cannot  dictate  what 
States  choose  to  include  on  applications 
or  how  State  programs  choose  to 
achlress  parties  that  do  not  share; 
reepiired  information  with  them.  Under 
new  ^  3(K).154(dK2)(iv),  if  parents  refuse 
to  con.sent  to  release  personally 
identifiahle  information  to  a  puhlic 
h(;nefits  or  insurance  program  for  hilling 
purposes  under  34  CFR  99.30  and 
^  300. 022,  the  jnihlic  agency  may  not 
access  the  child’s  or  ])arents  puhlic 
h(;nefits  or  insurance  to  j)ay  for  those 
.services,  and  the  child  with  a  disahility 
mu.st  continue  to  rec(;ive;  all  special 
education  and  related  services  necessary 
for  the  j)rovision  of  FAPE  at  no  cost  to 
the  parents. 

(inonges:  Nom;. 

(iomment:  A  few  commenters  asked 
the  Department  to  clarify  whether  the 
])ro])osed  regulations  apply  to  the  use  of 
private  insurance  to  pay  for  .services  to 
children  with  disabilities.  Om; 
commenter  exj)re.ssed  concern  that 
under  the  ])ro])osed  regulations,  a 
family’s  right  to  ])rivacy  is  linked  to  its 
economic  status.  Other  commenters 
expressed  concern  that  the  regulations 
establish  a  dual  standard  for  consent 


ha.sed  on  whether  the  child  or  ])arent  is 
enrolled  in  a  private  insurance  program 
or  a  |)nl)lic  t)(;nefits  or  insurama; 
program. 

Discussion:  Mnal  4?  300.1 54(d)(2)(iv)- 
(v)  applies  only  to  ])iihlic  hen(;fit.s  and 
insnranci;  programs  and  does  not  apply 
to  ])rivate  insurance  programs.  'I'he 
re(|uir(;ment.s  for  children  with 
di.sahiliti(;.s  c:overed  by  private  insurance 
are  found  in  ^300.1 54(e).  For  services 
r(;(|nired  to  provide  FAPE  to  an  eligible 
child  under  Part  B  of  the  Act,  a  public 
agency  may  access  the  parents’  private 
in.snranc:e  proce(;d.s  only  if  the  parents 
])rovide  con.sent  con.si.st(;nt  with  §300.9. 
Eac;h  time  the  puhlic  agency  jjroposes  to 
access  the  parents’  ])rivate  insurance, 
the  agencv  mu.st  obtain  j)arental  con.sent 
and  inform  the  parents  that  their  refn.sal 
to  permit  the  jmhlic  agency  to  access 
their  jn  ivate  insurance  does  not  relieve 
the  i)nhlic  agency  of  its  responsibility  to 
ensure  that  all  recpiired  services  are 
provided  at  no  cost  to  the  j)ar(;nt.s. 

We  disagree  with  the  comments  that 
the  jjropo.sed  regulations  set  a  dual 
standard  ha.sed  on  economic  status  and 
enrollment  in  |)rivate  versus  puhlic 
insurance.  The  Act  plac(;.s  no  financial 
obligations  on  jjrivate  insurers; 
howev(;r.  section  B12{a)(12)  of  the  Act 
])lace.s  financial  obligations  on  non- 
educational  public  agencies  by  r(;(]niring 
Stales  to  identify  or  have;  a  method  of 
defining  the  financial  responsihilitv  of 
non-ediicational  puhlic  agenenes, 
including  the  State  Medicaid  ag(;ncv 
and  other  ])uhlic  insurers  of  children 
with  di.sahilities,  for  services  provided 
by  the  LEA  that  are  necessary  to  ])rovide 
FAPE  to  children  with  disabilities.  No 
similar  statutory  provision  exists 
regarding  the  use  of  private  insurance. 

In  addition,  section  B12(a)(12)  of  the  Act 
requires  that  the  financial  responsibility 
of  those  non-educational  puhlic 
agencies,  including  the  State  Medicaid 
agency  and  other  jnihlic  insurers  of 
children  with  disabilities,  must  precede 
the  financial  responsibility  of  an  LEA  or 
the  State  agenc:v  re.sj)on.sihk;  for 
developing  the  child’s  lEP.  This 
statutory  provision  also  reejnires  non- 
edncational  public  agencies,  such  as  a 
State  Medicaid  agency,  to  fulfill  their 
obligations  or  re.sjjonsihilities  under 
State  or  Federal  law  to  pav  for  services 
])rovided  by  LEAs  recpiired  under  Part 
B,  if  ])ermitted  nnd(;r  the  jnihlic  benefits 
or  insurance  jirogram.  To  the  extent  that 
the  final  regulations  treat  jieojile  who 
have  jnihlic  and  jnivate  insurance 
differently,  the  regulations  merely 
reflect  the  ojieration  of  the  Act. 

These  final  regulations  are  consistent 
with  the  Act  and  strengthen  the  jjrivacy 
and  confidentiality  jirotections  afforded 
to  jiarents  and  children  enrolled  in 


j)nl)lic  henefits  or  insurance  jrrograms 
who  are  eligible  to  rciceive  sjiecial 
education  and  related  services  under 
Part  B  of  the  Act.  For  examjile,  new 
§  309.1 54(d)(2)(iv)(A)  reejnires  a  jiuhlic 
agency  to  obtain  the  jiarental  con.sent 
reejnired  in  §  3(H). 022  and  34  (IFR  99.30 
before  the  agency  acce.sses  a  child’s  or 
jiarent’s  jnihlic  henefits  or  insurance  for 
the  first  time.  Additionallv,  final 
§  300.154(d)(2)(iv)(B)  jirovides  that  this 
con.sent  must  sjiecify  that  the  jiarent 
understands  and  agrees  that  the  jiuhlic 
agency  may  access  a  child’s  or  jiarent’s 
jnihlic  benefits  or  insurance;  to  jiay  for 
services  under  jiart  300.  Further,  in 
accordance  witli  final  §  300.1 54(d)(2)(v), 
the  jnihlic  agency  mu.st  jnovide  the 
chilli’s  jjarents  with  written  notification 
consistent  with  §  300.503(c)  jirior  to 
obtaining  jiarental  con.sent  to  access  a 
child’s  or  jiarent’s  jinhlic  benefits  or 
insurance  for  the  first  time.  A  jnihlic 
agency  mu.st  also  jirovide  this  written 
notification  annually  thereafter.  This 
written  notification  must  inform  the 
child’s  jiarents  in  language 
understandable  to  the  general  jnihlic 
and  in  the  jiarent’s  native  language  or 
other  mode  of  conmuinication  used  by 
the  jiarent,  unless  it  is  clearly  not 
feasible  to  do  .so.  of  the  following: 

(a)  A  statement  of  the  jiarental 
con.sent  jnovisions  in 
§.300.154(d)(2)(iv)(A)-(B). 

(h)  A  .statement  of  the  “no  co.st” 
jnovisions  under  §  300.1 54(d)(2)(i)-(iii). 

(c)  A  statement  that  jiarents  have  the 
right  under  34  (TR  jiart  99  and  jiart  300 
to  withdraw  their  consent  to  disclosure 
of  their  child’s  jiersonally  identifiahle 
information  to  the  agency  resjnmsihle 
for  the  administration  of  the  State’s 
jnihlic  benefits  or  insurance  jjrogram 
(e.g.,  Medicaid)  at  any  time. 

(d)  A  .statement  that  withdrawal  of 
con.sent  or  refusal  to  jirovide  con.sent 
under  34  UFR  jiart  99  and  jiart  300  to 
disclosure  of  jiersonally  identifiahle 
information  to  the  agency  resjnnisihle 
for  the  administration  of  the  State’s 
jnihlic  benefits  or  insurance  jnogram 
(e.g.,  Medicaid)  does  not  relieve  the 
jiuhlic  agency  of  its  resjnnisihility  to 
ensure  that  all  reijnired  services  are 
jnovided  at  no  cost  to  the  jiarents. 

We  believe  the.se  jiarental  consent  and 
written  notification  reijiiirements  will 
.strengthen  the  jnotections  afforded  to 
jiarents  and  children  enrolled  in  j)nhlic 
lienefits  or  insurance  jirograms  hv 
sjiecifically  including  the  jiarent’s  right 
to  withdraw  their  con.sent  under  34  C^FK 
jjart  99  and  jiart  300  at  anv  time. 

If  a  Jiarent  chooses  to  withdraw  this 
consent,  the  jnihlic  agencv  resjxmsihle 
for  jiroviding  FAPE  to  the  child  with  a 
disability  may  no  longer  hill  the  jnihlic 
henefits  or  insurance  jirogram  (e.g.. 
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MiMlicaid)  to  pay  for  sca  vices  nMiuinul 
under  part  300  and  inu.st  ensure  tliat  the 
child  receives  all  recpiired  .services 
n(!C(!s.sarv  to  r(!ceiv(!  FARE  at  no  cost  to 
the  nanaits. 

(juin^as:  None. 

(joiitiuaniiOno  coninnaittir  stated  that 
the  propo.sed  regulations  would 
diminish  the  jjrotections  of  Kf^Rl’A  and 
violate  the  Health  Insurance  Rortahility 
and  Accountahility  Act  of  IttOO 
(Hll^AA).  The  connnenter  also  asserttui 
that  th(!  |)roposed  nigulations  would 
violate  the  Ecpial  Rrotection  (Manse 
hecan.se  individuals  without  disabilities 
are  not  sj)ending  down  their  Medicaid 
re.sonrces  and  that  the  notice  provision 
would  violate  due  proce.ss. 

Discussion:  HIRAA  is  administered  by 
the  l).S.  Department  of  Health  and 
Human  Services  and  not  by  the 
Department  of  Education.  IIIRAA 
e.\cludes  from  its  definition  of 
“protected  health  information" 
individually  identifiable  health 
information  contained  in  education 
nicords  covenul  by  f’ERl^A  and  records 
descrilMul  under  EERRA’s  medical 
tr(!atment  records  provision  (34  (M<"R 
‘H).3.  defining  "education  records").  .S(!e 
4.')  (M'R  180.103.  Thus,  the  term 
“protected  health  information"  in  the 
HIRAA  Rrivacy  regulations  does  not 
cov(;r  records  protectiul  hv  EERRA.  The 
unison  for  this  exception  is  that 
Hongress.  through  EERl^A.  specifically 
addressed  how  education  records  ami 
student  treatment  records  should  he 
protected. 

I'l'M^RA  ])rovides  ample  protections  for 
these  records,  which  include  nnpiiring 
public  agencies  to  obtain  prior  consent 
from  jiarents  before  a  child's  personally 
identifiable  information  is  disclosed  to 
the  agency  resjionsihle  for  the 
admini.stration  of  the  State’s  jnihlic 
benefits  or  insurance  program  (e.g.. 
Medicaid)  for  hilling  purposes.  There  is 
no  exception  under  EERRA  or  under 
the.se  final  regulations  that  would 
|)ermit  the  noncon.sensual  di.sclosure  of 
personally  identifiable  information  in 
education  records  to  a  public  benefits  or 
insurance  program  (e.g..  Medicaid)  for 
hilling  purposes.  Likewise,  the  IDEA’S 
confidentiality  of  information 
])rovisions  in  .section  81 7(c)  of  the  Act 
and  5?  300.822  also  retiuire  parental 
consent  hefon;  personally  identifiable 
information  can  he  di.sclo.sed  to  a  .State’s 
public  benefits  or  insurance  ])rogram  for 
hilling  purposes  (e.g..  Medicaid). 
Tlujrefore.  nothing  in  these  final 
regulations  violates  or  is  in  anv  wav 
inconsistent  with  either  HIRAA  or 
IMiRRA.  In  fact,  the  final  regulations 
support  EERRA  in  that  they  require 
written  notification  to  inform  parents  of 
certain  protections  under  EERRA. 


Enrther,  n(!ith(!r  the  projjosed  nor 
final  regulations  violate  the  l)..S. 
(lonstitution’s  Ecpial  Rrotection  (Man.se. 
On  the  contrary,  they  help  to  ensure  that 
children,  regardless  of  di.sahilitv  status, 
have  ecpial  ac:c;e.ss  to  eclnc:atic)n.  The 
regulations  facMlitate  ac:c:ess  to  EARli  hv 
removing  the  recpiirement  in  cairrent 
regulations  for  a  public:  agenc;y  to  obtain 
c:onsent  from  the  |)arent  eac;h  time 
acc;ess  to  imhlic;  benefits  or  insurance  is 
sought,  while  continuing  to  recpiire  that 
the  jiarental  consent  recpiired  by  EERRA 
and  .sec:tic)n  81 7(c:)  of  the  IDEA  |)rior  to 
clisc;losure  of  personally  identifiable 
information  for  hilling  imrjioses  to  a 
.State’s  public  benefits  or  insuranc;e 
program,  now  cle.sc:ril)ecl  in  final 
§  380.1. 'i4(cl)(2)(iv)(A),  he  obtained 
before  a  public;  agenc:y  c:an  ac:cess  a 
c:hilcl’s  or  parent’s  public:  benefits  or 
insnranc:e  for  the  first  time. 

The.se  final  regulations  also  recpiire 
that,  in  ac;c;c)rcianc;e  with  new 
S  300.1. ')4(cl)(2)(iv)(l}).  the  c:on.sent  must 
.spec:ify  that  the  parent  understands  and 
agrees  that  the  jnihlic:  agenc:y  may  ac:c;e.ss 
the  c:hilcl’s  or  parent’s  public:  benefits  or 
in.suranc:e  to  pay  for  servic:es  under  part 
300.  Additionally,  an  important  new 
])rotec;tion  is  provided  to  jiarents 
through  the  written  nc)tiiic:ation 
])rc)visic)n  in  new  ^  300.1. '>4(cl)(2)(v). 
whic;h  must  he  provided  to  the  child’s 
parents  ])ric)r  to  ac:c:essing  the  c;hilcl’s  or 
parent’s  inihlic:  benefits  or  insuranc:e  for 
the  first  time  and  anmially  thereafter. 

As  in  the  jiast.  these  final  regulations 
will  c:c)ntiniie  to  recpiire,  as  .s])ec:ifiecl  in 
S  300.1.')4(cl)(2)(i)  through  (cl)(2)(iii).  that 
the  cMiildren  of  parents  who  c:c)nsent  to 
share  their  c:hilclren’.s  personallv 
identifiable  information  with  a  .State’s 
imhlic;  benefits  or  in.snranc;e  program 
(e.g..  Meclic:aid)  for  hilling  purim.ses 
c;ontinue  to  rec:eive  all  recpiired  .servic:es 
under  this  jiart  at  no  c;c)st. 

Finally,  we  do  not  agree  with  the 
c;ommenter’s  a.ssertion  that  the  nc)tic:e 
would  deny  due  proc:e.ss.  Rather,  the 
written  notific:atic)n  recpiired  in  new 
4)  300.1.‘i4(d)(2)(v)  would  enhanc;e  clue 
proc;e.ss  protec;tions  for  parents  by 
providing  them  c;riic:ial  information 
about  when  public;  agenc:ies  seek  to 
ac:c:es.s  their  or  their  c:hilcl’s  public: 
benefits  or  insnranc;e. 

(iluingcs:  None. 

(ionuncnt:  One  c:c)ninienter  recpiested 
c:larific:atic)n  on  the  example  iirovided  in 
the  NRRM  cli.sc;cissing  “Tommy”  and 
a.skeci  whether  a  rcMatecI  .servic:es 
lirovider  is  recpiired  to  attend  the  lER 
I’eam  meeting  when  the  team  cli.sc:n.sses 
the  related  servic;e. 

Discussion:Thc  IDEA  does  not 
expressly  recpiire  that  related  .servic;es 
personnel  attend  lER  M’eam  meetings. 

I  lowever,  if  a  c:hilcl  with  a  di.sahilit  v  has 


an  identified  need  for  a  related  servic.e. 
it  would  he  aiipropriate  for  the  related 
.servic:es  provider  to  attend  the  meeting. 
Additionally,  if  the  ]nil)iic:  agenc:y 
designates  the  related  servic.es  provider 
as  a  recpiired  ll'M’  M’eani  memher.  the 
imhlic:  agenc;y  must  ensure  that  the 
individual  attends  the  c;hilcrs  lER  M’eam 
meeting,  unless  the  exc:ii.sal  provisions 
in  ^  300.321  (e)  are  met. 

(iluingcs:  None. 

Executive  Orders  12888  and  13.'i83 
I{c<>uI()torv  IiujHict  Anuivsis 

Under  Exec:iitive  Order  12888,  the 
Sec;retarv  must  determine  whether  this 
regulatory  ac:ticm  is  “signific:ant”  and, 
therefore,  sul)jec:t  to  the  recpiirenumts  of 
the  Exec:ntive  order  and  .siihjec:t  to 
review  by  the  Offic:e  of  Management  and 
Budget  (OMB).  .Sec:ticm  3(f)  of  Exec;utive 
Order  12888  defines  a  ".signific:ant 
regulatory  ac;ticm”  as  an  ac.tion  likelv  to 
result  in  a  rule  that  may — 

(1)  Have  an  annual  effec;t  on  the 
ec:cmcmiy  of  .SlOO  million  or  more,  or 
adversely  affec:t  a  sec:tor  of  the  ec;cmc)my, 
prc)chic;tivity.  c:c)m])etiticm,  jobs,  the 
environment,  imhlic:  health  or  safety,  or 
.State,  loc:al,  or  tribal  governments  or 
c:omnumitie,s  in  a  material  wav  (also 
referred  to  as  an  "ec:cmc)mic:ally 
.signific;ant”  rule); 

(2)  (’.reate  ,sericm,s  inc:on.si,stenc:y  or 
otherwise  interfere  with  an  ac;ticm  taken 
or  iilanned  by  another  agenc;v: 

(^;i)  Materially  alter  the  Imclgetary 
impac:ts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  rec:ipient,s  thereof;  or 

(4)  Raise  novel  legal  or  polic:v  issues 
arising  out  of  legal  mandates,  the 
Rresiclent’s  priorities,  or  the  princ;iple.s 
.stated  in  the  Executive  order. 

M’his  regulatory  action  is  a  signific;ant 
regulatory  ac;tion  .sul)jec:t  to  review  by 
OMB  under  .sec;tion  3(f)(4)  of  Exec:utive 
Order  12888  l)ec:an.se  this  ac:ticm  is 
ec:cmoniic:ally  signific:ant. 

We  have  also  reviewed  these 
regulations  under  Exec;utive  Order 
13.183.  which  supplements  and 
explic;itly  reaffirms  the  princ;iples, 
struc;ture.s.  and  definitions  governing 
regulatory  review  established  in 
Exec:utive  Order  12888.  M’o  the  extent 
permitted  by  law,  Exec:utive  Order 
El.KLl  recpiires  that  an  agenc:y — 

(1)  Rropose  or  adopt  regulations  only 
u])cm  a  reasoned  determination  that 
their  benefits  justifv  their  c:o,sts 
(rec:c)gnizing  that  some  benefits  and 
c;ost.s  are  cliffic;ult  to  cpiantify); 

(2)  M’ailor  their  regulations  to  impose 
the  least  Imrclen  cm  .sc)c:ietv,  c;cm,sistent 
with  obtaining  regulatory  c)l)jec;tives  and 
taking  into  ac:ccmnt — among  other  things 
and  to  the  extent  prac:tic:al)le — the  c:c).st.s 
of  cumulative  regulations; 
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(3)  In  choosing  among  alternative 
regulatory  a])])roa(:hes,  select  those 
aj)j)roaches  that  maximize  net  benefits 
(including  potential  ec:onomic. 
environmental,  ])uhlic  health  and  safety, 
and  other  advantages:  di.strihntive 
im|)acts;  and  e(|uity); 

(4)  To  the  extfMit  leasihh;,  s])(u:ify 
performance;  objectives,  rath(;r  than  the 
l)(;havior  or  mann(;r  of  compl  iance  a 
regulated  entity  mn.st  adopt;  and 

(5)  Identify  and  assess  available 
alt(;rnativ(;s  te)  (lir(;ct  r(;giilalion. 
including  economic  incentives — such  as 
user  fees  or  marketable  permit.s — to 
encourage  the  desired  lK;havior,  or 
provide  information  that  enables  the 
public  to  make  choices. 

Executive  Order  1.3583  also  recpiires 
an  agency  "to  use  the  best  available 
technicpies  to  quantify  anticipated 
])resent  and  future  hi;nefit.s  and  costs  as 
accurately  as  ])ossihle.”  The  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  has  emphasized  that  these 
techniejues  may  include  "identifving 
changing  future  compliance  (X)sts  that 
might  result  from  technological 
innovation  or  antieijjated  behavioral 
changes.” 

We  are  issuing  these  regulations  onlv 
on  a  r(;a.som;(l  determination  that  th(;ir 
l)(;nefits  justify  their  c;osts.  In  choosing 
among  alternative  regulatory 
a|)j)roaches.  we  selected  those; 
ajjproaches  that  maximize;  ne;t  he;nefits. 
Baseel  e)n  the  analysis  that  lolleews,  the; 
De;partment  believes  that  the;.se 
re;gnlatie)ns  are;  e:onsiste;nt  with  the 
prine:i])le.s  in  Exeeuitive  Orele;r  13583. 

We  alse)  have  eletermineel  that  this 
re;gnlatorv  ae:tion  wonlel  neit  nnelnlv 
intt;rfe;re  with  State.  loe:al,  anel  tribal 
ge)vernmemts  in  the  e;xere;i.se  e)f  their 
geevernmental  fnne;tion.s. 

Potential  Costs  and  Benefits 

The  tbl lowing  is  an  analysis  of  the 
exists  anel  benefits  eif  the  .signifie:ant 
e:hangt;s  reflee;te;el  in  these  final 
reegnlations.  In  e:e)nelue;ting  this  analysis, 
the  Dejiartment  e;xamineel  the  e;xtent  the 
e:hange;s  made  by  the;.se  reigulations  aelel 
to  or  reelue:e  the  exists  tei  States,  LEAs, 
anel  eithe;r.s,  as  eximjiareel  tei  the  exi.sts  eif 
im]ile;menting  the  eairreint  Part  13 
preigram  reignlatieins.  Ba,se;el  ein  the 
feilleiwing  analysis,  the;  Seexetary  has 
exinedueleel  that  the  edianges  re;fle;e:te;el  in 
the  final  reignlatieins  will  neit  inqieise 
signifiexmt  exists  ein  .States,  LEAs.  anel 
e it  heirs. 

(k)sts  and  Banafits 
Current  .See:tiein  300.1 54(el) 

llneleir  exirrent  regnlatieins,  jnililie: 
agene:ies  are  reiepiireel  to  eihtain  |iarental 
exinsemt,  exinsistent  with  300.9.  e;ach 


time  aex.e;ss  tei  a  eihilel’s  or  parents’ 
linlilie;  benefits  eir  insuranex;  is  seiiight  tei 
pay  feir  seirviexis  iele;ntifie;el  in  the;  eihilel’s 
lEP.  This  has  meant  that  writtein 
]iare;ntal  exinsent  to  aexxiss  pulilie; 
lienefits  eir  insuranex;  must  he;  eihtaineel 
feir  <1  .s]iee:ifie;el  ty]ie;  eif  serviex;  (e;.g.. 
physiexil  the;ra|iv,  s|ie;ee;h  therajiv),  anel 
iimenint  eif  .se;rvie:e;.s  (fre;e|nene:v  eir 
elnratiein).  If  the  tyjie,  ameiimt,  eir  exist  eif 
se;rvice;  e:hange;s,  the  pulilie:  agene:y  mn.st 
eilitain  ne;w  paremtal  exinsent  e.eivering 
the;  e.hcinge  in  se;rvie;e;.s  tei  he;  e;hargeel  tei 
the  e'.hilel’s  eir  iiarents’  jiulilic  benefits  or 
insuraneie. 

New  4}  300.154(el)(2)(iv)  anel  (v) 

3’he  final  re;guhitieins  eliminate  the 
reiepiirement  to  obtain  e:einse;nt  everv 
time  that  the;  type  eir  ameiunt  eif  .service; 
e.hanges,  eir  the  ameiunt  e;hargeel  feir 
.se;rvie:e;.s  e:hange;.s.  Insteael,  the  final 
regnlatieins  re;quire;  public  age;ne:ie.s  tei 
eihtain  an  initial,  eine-time  e;ein.se;nt  from 
parents  before  the  age;ne:y  seeks  to 
ae;e:e;s.s  a  eihilel's  or  paremt's  jiulilie: 
benefits  eir  insuranex;  (e;.g.,  Me;elie:aiel). 
'rhis  e:einsent  must  me;e;t  the;  ]iare;ntal 
e:ein.se;nt  reiepiireaneints  uneleir  34  Ch’R  part 
99  anel  §  300.822  anel  must  .spe;e:ifv  that 
the;  pareint  unelerstanels  anel  agreieis  that 
the;  ]iuhlie:  age;ne:y  may  ae:e:e;.s.s  the;  e:hilel’.s 
eir  ]iare;nt'.s  ]iulilie:  heneifits  eir  insur<me:e; 
tei  pay  feir  .se;rvie:e;.s  jireivieleel  uneleir  part 
300.  This  written!  exinsent  is  exinsisteint 
with  the  e;ein.se;nt  e:urrently  re;eiuire;el 
nneler  ^300.t)(h],  whie:h  spe;e:ifie;.s  that 
the;  ]iare;nt  unelerstanels  anel  agree;s  tei  the; 
e;<nTving  eiut  eif  the;  ;ie:tivity  feir  whie;h  his 
eir  heir  e:einse;nt  is  seiught  ;mel  the;  reiexirels 
tei  he;  rele;ase;el  anel  to  wheim.  Heiwever, 
eiein.sent  nneler  e:urre;nt 
S  300.1 54(d){2Kiv)(A)  wonlel  nei  leinger 
he  valiel  if  the  pulilie;  agene:y  stieks  tei 
ae:e:e.s.s  pulilie:  benefits  eir  in.surane;e  for  a 
elifferent  type  or  ameiunt  eif  .servie;es  for 
a  .spe;e:ifie:el  perioel  of  time. 

The  final  reignlatieins  alsei  re;e|uire; 
jiuhlie:  agene:ie.s  to  .spee;ifie:ally  inform 
parents  eif  their  rights  anel  preite;e;tie}n.s 
uneleir  the;  Ae:t  by  ]ireivieling  writtein 
neitifie:atiein  ]irieir  to  eilitaining  e:einsent  tei 
ae:e:e;.s.s  pulilie:  liene;fits  eir  in.surane:e;  feir 
the;  first  time.  'Phis  written  neitifie:atiein 
cilsei  must  he;  ]ireiviele;el  tei  the;  eihilel’s 
parenits  annually  thereafteir.  Thus,  a 
pidilie:  age;ne:y  weiulel  he;  able  tei  ae;e;e;.ss 
a  e:hilel'.s  eir  pare;nt’.s  ]iulilie;  heneifits  eir 
in.surane;e;  preigram  tei  jireiviele  eir  pay  feir 
se;rvie:e.s  re;e|uire;el  uneleir  Part  B  eif  the  Ae:t 
witheiut  eilitaining  paremtal  e;ein.se;nt  e;ae:h 
lime;  it  seieiks  ae:e:e;ss,  preivieleel  that  (1) 
the;  age;ne:y  has  e:eim]ilieel  with  the 
jiarental  eieinsent  re;e|uire;ment.s  nneler 
EERPA  anel  part  300,  as  ele.se;rilie;el  in 
final  §  300.1 54(el)(2)(iv)(A),  lieifeire 
jiersoucilly  ielentifiahle  infeirmalion  is 
releiaseel  to  a  State’s  Me;elie:aiel  agene:y  or 
either  pulilie:  insurane.e  preigram  feir 


hilling  purpeises  cinel  (2)  liefeire  seieking 
tei  ae:e:e;s.s  a  e:hilers  eir  parent’s  jiulilie: 
benefits  eir  in.surane;e:  preigram  for  the; 
first  time  tei  preiviele;  eir  ]iav  for  .servie:e;s 
reepiireel  uneleir  Part  B. 

This  written  neitifie;atiein  alsei  must  he; 
|ireivieleel  annually  the;re;afle;r.  'riieise 
e:hange;.s  alleiw  jiulilie;  agene:ie;s  tei  save; 
the;  e:ei.sts  a.sseie;iate;el  witli  eilitaining 
written  e;ein.senl  freim  jiaremts  e;ae:h  time; 
ae:e:e;.ss  tei  their  eir  their  chilel’s  jiulilie: 
liemefits  eir  insurane:e;  is  seiught.  W’v. 
eistimate  that  the;  e:hange;.s  tei  final 
§  300.154(el)(2)(iv)  will  result  in  net  e:ost 
savings  anel  jireiviele;  an  e;e:eineimie: 
lienefit  to  LEAs  in  many  States. 

Savings  From  Rodaction  in  (Anrani 
Hoqaironwnts 

Although  we  elo  not  have  elata  on  the; 
number  eif  children  who  jiartie:ijiate  in 
heith  IDEA  Part  B  anel  jiulilie:  benefits  or 
in.surane:e  jireigrams.  a  Congressieinal 
Re;se;are:h  Servie;e;  ((iRS)  rejiort  inelie;ate;.s 
that  at  leiast  25  jiercent  eif  e;hilelren 
re;e:e;iving  .se;rvie:es  uneleir  l^art  B  eif  IDEA 
are;  eligible  feir  Me;elie;aiel  se;rvie:e.s 
(ine;lueling  c:hilelre;n  whei  are  eligible  for 
hut  neit  eaueilleiel  in  Me;elie:aiel). '  For  this 
analvsis.  we;  assume  that  20-30  jie;re:e;nt 
eif  the;  8,558,000  stuelents  .serveel  nneler 
the;  Part  B  jireigram  are  aksei  eaueilleel  in 
Jiuhlie;  benefits  eir  in.surane:e  jireignuus 
feir  a  teit.il  eif  1.311  .(iOO  to  1  .t)87,400 
e:hilehe;n.  While;  seime;  LEAs  elei  neit 
e.'urreaitly  use  jiuhlie:  lienefits  eir 
insuranex;  tei  jiay  feir  .se;rvie;e;.s  that  are; 
eligible  feir  re;imhur.sement,  we;  elo  neit 
kneiw  the;  numlie;r  eif  eligible;  stuelents 
whei  are;  enreilleel  in  the.se;  I.EAs. 
Ae;e:eirelingly.  this  analysis  assumeis  that 
all  LEAs  se;ek  tei  use  jiuhlie:  benefits  eir 
insurane:e  for  all  stuelents  whei  are 
serveel  nneler  Part  B  anel  are;  eligible  for 
Jiuhlie;  benefits  or  insurane;e.  As  a  reisult, 
our  analysis  likely  oveirestimates  the 
numliea'  of  stueleaits  feir  whie:h  LEAs 
e:urrently  ne:e;el  jiarental  e:einsent  to 
ae:e:es.s  jinlilie:  benefits  or  insurance. 

(iosts  of  (iinront  Haqairemonts 

llneler  the:  e;nrre;nt  reignlatieins,  we 
assume  that  LEAs  ne;eel  tei  obtain 
e:einse;nt  1.2  time;s  jier  yeiar  feir  e:ae:h 
eiligilile;  stuelent  feir  a  teited  of  1,573,920 
to  2.380.880  e;einsent  recjiui.sts  jier  yeiar. 

If  we  a.ssume;  that  the;  e:ein.se;nt  ieirms  are; 
nei  meire;  than  4  jiageis  long  anel  that  it 
takeis  ajijireiximately  .5-10  minutes  tei 
eh'iift  :mel  jirint  theise;  feirms  feir  e;cie:h 
exinsemt  reiejueist  (forms  must  he;  taileireel 
tei  the;  sjie;e:ifie:  se;rvie:e;s  anel  elnratiein  of 
.servie:e;.s  as  sjie;e;ifie;el  in  the;  eihilel's  lEP). 
we;  estimate  that  the  e:ei.st  eif  eximjilying 
with  the  e:urrent  reignlatieins  is 


'  l'..S.  Con^rossioiial  Rdseiiireli  .Siavico. 
Individuiils  with  Disabilitieis  Kdiieailion  .Af:!  (IDIJ.A) 
and  Modicaid  (Kl.:i  l722;  |an.  ;tl.  20():!).  Iiv  Kieliarel 
.\|)lin}>  and  llieaa  tleirz. 
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.S4.3(i3.(i‘J3  to  .S12.(»1».‘K)4  annually 
based  on  the  national  average  hourly 
(:om|)ensation  of  ,$30.87.  This  estimate 
is  baseil  on  the  median  hourly  wage  for 
an  insurance;  claims  and  policy 
processing  clerk  of  $20.1!).  as  reported 
in  the;  National  (iomp(;nsation  .Survey. 
n(;c(;ml)er  20()0-|annarv  2011 
( n^\^\^•.l)ls.•’()\•/ll(:s/()(:s/s|)/nc^l)l■i  7!).i)(lf). 
and  the  average  co.st  to  employers  for 
lM;nefits  to  State  and  local  gov(;rnment 
emj)loyeH;s  of  34.0  i)ercent  of  total 
hourly  compensation  (Table  A. 
\\\\w.l)Is.(>()v/n(‘\\s.r(!l(uis(^/ 

In  mo.st  cases  (.')0-7.'>  |)(;rcent).  we 
assume  that  although  not  reepiired  in  the 
n;gulations.  public  agencies  seek  to 
obtain  i)arental  consent  during  a  child's 
IKI^  Team  mec'ting  (either  at  the  annual 
meeting  or  following  a  change  in  the 
IFF).  We  assume  that  IFF  Team 
meetings  typically  include  four 
partici])ants  (the  child’s  special 
(;dncation  teacher  or.  where  appropriate, 
related  .services  jirovider;  the  child's 
n;gnlar  education  teacher:  a  j)nblic 
agency  representative:  and  one  ])arent). 
A.ssnming  it  takt;s  an  average  of  three 
minutes  to  obtain  a  response  regarding 
par(;ntal  consent,  the  additional 
estimat(;d  i:ost  under  the  current 
ri'gulations  of  obtaining  a  respon.se 
during  an  IFF  Team  meeting  would  be 
.S7.7'i4.31()  to  ,$17,447.15)8  annually, 
based  on  the  average  hourly 
comp(;nsation  of  tin;  participating 
teachers  and  school  or  j)uhlic  agency 
representative  of  between  .$.'j5).82  and 
.$85). 5).$  and  the  opj)ortnnity  co.st  to  the 
parent,  which  was  calcnlat(;d  using  the 
Federal  minimnm  wage.  The  meclian 
wages  of  particij)ant.s.  excluding  the 
parent,  were  obtained  from  the  National 
r,om|)ensation  .Survey,  Decemb(;r  2005)- 
lanuary  201 1  [\vm\-.I)ls.gov/ncs/o(:s/si)/ 
ncthl479.i)(iD  and  34.8  percent  of  total 
hourly  com|)en.sation  was  used  as  the 
av(;rage  cost  to  employers  for  benefits  to 
.State  and  UK;al  government  em])loyee.s 
(Tabh;  A.  www.hls.^ov/ncivs.rahidSH/ 
dcec.iuV.htni) 

In  the  2.$  to  .'jO  percent  of  ca.s<;s  where 
a  re.sj)on.se  is  not  obtained  during  an  IFF 
Team  meeting  (or  the  agenev  and 
jjarents  agree  to  make  a  change  in  the 
IFl’  without  convening  an  IFF  Ti;am 
meeting  as  permitted  under  the  Act  and 
regulations),  we  assume  that  public 
agencies  mail  forms  dir(;cllv  to  parents 
to  Ih;  com|)let(;d  aiul  r(;tnrned  and  incur 
additional  administrative,  postage,  and 
mat(;rial  costs.  Of  the  parents  who 
receive  consent  forms  sent  via  mail,  we 
(;stimate  that  only  3()-.'>()  percent  of 
those  recipients  will  respond  to  anv 
particular  letter  recpiest.  with  a 
maximum  of  3  letters  sent  to  anv 
particular  parent  for  a  total  of  888,.'j5)() 


to  2. .'58.$. 184  letters  .sent.  We  estimate 
that  the  cost  of  mailing  con.sent  forms 
includes  .$0.4,$  for  postage,  .$0.10  for  an 
envelop;;,  and  .$0.20  to  duplicate  or 
])rint  each  4-page  form.  Fach  con.sent 
form  retiirin;;!  bv  |)ar(;nt.s  re(iuir(;.s  r(;tnrn 
po.stage  of  .$0.4.$  and  .$0.10  for  an 
envelope.  We  estimat;;  th(;.S(;  combiiu;;! 
postage  and  materials  costs  are  .$827,105) 
to  .$2.1 25). 337.-  If,  basi;d  on  the  national 
average  hourly  com|)en.sation  for  a 
.secretarv  or  administrativ;;  assi.stant  ol 
.$27.14,  it  takes  ai)j)roximately  10-1.$ 
minutes  of  administrative  tinu;  for  each 
letter  sent  to  track  the  addresses  of 
parents  who  have  not  provided  a 
respon.se.  mail  forms  to  parents,  and 
process  r(;s|)on.s(;.s,  and  if,  has;;;!  on  the 
Federal  minimnm  wage,  it  takes  an 
additional  .$  minutes  for  the  oj)j)ortunity 
cost  to  parents  to  respond  to  a  cons(;nt 
r(;(|iie.st,  we  e.stimate  that  the  additional 
co.st  of  time  spent  by  public  agencies 
and  parents  is  .$3,322,734  to 
.$18,008,85)8.  The  estimated  cost  of 
administrative  time  was  has;;;!  on  tin; 
median  hourly  wage  of  a  .s(;cr(;tarv  or 
administrativ;;  assistant  of  ,$17.7.$.  as 
r(;ported  in  the.  National  (;om|)(;nsation 
.Survey.  Di;c(;mber  2005)-Iannarv  2011 
[n’\\'\v.l)Is.‘>()v/n(:s/()(:s/si)/n(:tl)I47f).i)(il), 
and  34.8  ])(;rcent  of  total  honrlv 
comp(;n.sation  was  ns(;d  as  tin;  average 
co.st  to  employ(;rs  for  b(;n(;fits  to  .State; 
and  local  government  employ(;es  (Tabh; 
A.  www’.bIs.gov/iKnvs.ralddSd/ 
dCdC.nrO.htni).  Fas;;;!  on  thes;;  (;.stimat(;s. 
eliminating  tin;  par(;ntal  con.sent 
r(;(inirenient  in  current 
§  300.1.$4(d)(2)(iv)(A)  will  r(;.snlt  in  gross 
savings  of  .$18,087,848  to  .$.$0,204.33.$ 
annnallv. 

(Msts  ol  Additional  Hoqdiroiudnis 

The  final  regulations  in 
S  300.1. $4(d)(2)(iv)  permit  puhlic 
agencies  to  acce.ss  a  child’s  or  ])arent'.s 
public  b(;nefits  or  insurance  if  the 
public  agency  obtains  written,  parental 
consent  and  })rovid(;.s  written 
notification  to  the  child's  par(;nts  |)rior 
to  acce.ssing  the  child’s  or  ])ar(;nts’ 
public  b(;nefit.s  or  insurance  for  the  first 
tinn;  and  provid(;s  written  notification 
tt)  parents  annually  th(;reafter  to  inform 
them  of  their  rights  and  prot(;ctions 
und(;r  the  Act.  The  written  con.sent  must 
(a)  met;t  the  r(;(pnrem(;nl.s  of  34  (3''R 
5)5). 30  and  300.822:  and  (h)  s])ecifv  that 
tin;  par(;nt  und(;r.stands  and  agr(;e.s  that 
the  puhlic  ag(;ncy  may  acce.ss  the 
])ar(;nt'.s  or  cliild’s  |)ui)lic  b(;nefit.s  or 
insurance  to  pav  for  .services  und(;r  part 
300. 


-  .AiiHiiMits  silown  iin;  tin;  iidditiiiiial  post.i^a  and 
inal(!i'ial  costs  ot.siaidiii”  torins  via  mail:  llio  cost 
ol  llu!  lirst  lorm  copy  is  not  iiicliidttd. 


We  beli(;ve  that  initially  then;  would 
be  no  additional  co.st  to  comply  with  tin; 
revised  consent  r(;(]uir(;ments  in  the 
final  r(;gulations  for  students  already 
(;nrolh;d  in  Medicaid  and  for  whom 
piin;nt.s  havi;  idr(;ady  providi;;!  consent 
und(;r  34  (il'K  5)5). 30  <md  5^300.822  and 
that  con.s(;nt  meets  the  re(|uirements  of 
current  300.1  .$4(d)(2)(iv)(A).  However, 
;it  the  tinn;  this  con.sent  is  no  longer 
valid  b(;cause  of  a  chang;;  in  the  tv])e 
amount  or  co.st  of  services,  the  ])ublic 
agency  must  obt.iin  parental  con.sent  to 
.se(;k  further  acce.ss  to  tin;  child's  or 
|)<nent’.s  public  benefits  or  in.surance  to 
IM'ovidi;  or  pay  for  .services  under  part 
300.  This  con.sent  must  specify  that  the 
par(;nt  understands  and  agrees  that  the 
])ublic  agency  may  acc(;s.s  the  child’s  or 
parent's  public  benefits  or  insurance  to 
l)ay  for  .s(;rvices  under  j)arl  300.  W(; 
e.stimate  that  the  costs  of  obtaining 
written  i:on.sent  will  be  the  same  co.sts 
incurred  under  current  IDFA 
re(|uirements  for  obtaining  con.sent  each 
time  the  ]niblic  ag(;ncy  seeks  to  acce.ss 
a  public  benefits  or  ])ublic  in.surance 
])rogram. 

Of  the  1 ,31 1 .800  to  1 .5)87.400  children 
we  estimate  to  b;;  enrolled  in  Medicaid, 
we  do  not  know  how  many  in  anv  one 
y(;ar  arc;  childn;n  for  whom  the  ])ublic 
agency  is  .s(;eking  to  acce.ss  a  puhlic 
h(;nefit.s  or  insurance  program  for  the 
first  time.  1  iowev(;r.  we  (;.stimat(;  for 
])ur|)o.ses  of  tlu;,se  final  rc;gulations  that 
then;  are  roughly  100.237  to  l.$0,3.$.$ 
such  childrc;!!,  *  Iccaving  a  total  of 
1.211.383  to  1.817.04.$  children  for 
whom  the  agency  would  be  neejuired  to 
obtain  a  one-time  con.sent  when  there  is 
a  change;  in  services.  We  e.stimate  that 
the  cost  of  obtaining  this  one-time 
con.sent  under  the  final  rc;gulalion,s 
would  be  .$12,388,.$71  to  S38,835).832. 
This  assumes  that  LFAs  would  incur 
co.sts  in  obtaining  the  recpiired  con.sent 
in  IFF  Ti;am  meetings  and  in  mailing 
the  con.sent  forms  to  jearents  from  whom 
they  were  not  able  to  cjbtain  consent  in 
such  meetings. 

For  the  remaining  children  for  whom 
the  ])nblic  agency  is  s(;eking  to  access 
public  benefits  or  in.surance  for  the  fir.st 
time;,  th(;re  would  he;  a  minimal  cost 
associated  with  obtaining  the  con.sent 
recpiirc;;!  under  new 
§  3()().l.$4(d)(2)(iv)(13)  h(;cau.se  LFAs 
could  m(;(;t  this  rc;(]uir(;ment  by 
presenting  i)arent.s  with  a  modified 
FI'iRFA  and  IDFA  consent  (orm  (which 
lhc;y  should  alr(;ady  have  in  place  for 
the  rel(;ase  of  Ih.e  child’s  p(;rsonallv 


‘Our  i!Stiiniil(!  ol  tin;  nuinlicir  ot  cliildron  tor 
wlioin  llio  ii^iincy  would  bo  suokiiif’  lo  iic:(:(!s.s  public 
bunidils  or  insurance  lor  llu;  lirst  tiino  is  bascul  on 
an  csliuiato  of  Ibe  number  of  newlv  idenlilied 
i:bildri!n  under  li)b.\  usin;;  IDliA  cbild  count  data 
for  the  period  2(KM-2I)1(). 
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Hl()ntifi;il)l(;  infonnfitioii  to  tho  public 
iMMU'bts  or  insunmcc  ju-ogniin  for  billiny 
I)ur])os(!s),  or  l)y  ju’cstuiting  parents  with 
;i  soj)arat(;  conscuil  form  that  iiujcts  the 
r<:(|uir(!nu;nts  in  new 
f?:»)().154((lK2)(ix-)(M)at  the  same  time 
IIh!  agency  is  se(;king  tlie  consent 
nKimred  under  M  CFR  part  !H)  and 
§:»)(). (i22. 

Althoiigli  the  sjjecilic  format  and 
(jontent  may  vary  hy  State;,  we  estimate 
tliat  It  wdl  take  no  more  than  10  hours 
p(;r  State  to  draft  a  consent  form  that 
(.omplies  with  th(;se  reejuirements. 
Although  the;  jjareutal  conseait 
rceiuirement  generallv  rests  with  LEAs 
we  assume  Stat(;s  will  choose  to  cr(;ate 
ii  standard consent  form  in  ord(;r  to 
merease;  (;fficiency  and  address  anv 
applicable  State  laws.  We  estimate  tliat 
the  cost  per  State  of  drafting  this 
document  will  he  no  more  than  S.IOO, 
for  a  national  cost  of  approximatelv 
S.k'i.OOO  based  on  the  national  avera<>(‘ 
liourly  eomjiensation  for  lawyers  ” 
employed  by  State  or  local  governments 
ot  S.1H.4().  as  ri'jiorted  in  the  National 
compensation  Survev.  Decemher  2()()d- 
january  201 1  {Iittp://mvn’MIs.<>ov/nrs/ 
ocs/sp/ncthl47f).p(lll  ;,„d  the  average 
cost  to  employers  for  h(;nefits  to  StaU; 
and  local  government  employiies  of  :i4.o 
Jiercent  of  total  hourly  cxmipensation 
( 1  able  A,  mvw  . hls.gov/ncws.ivIcasH/ 
acac.nrO.hhu). 

We  further  estimate  that  it  would  take 
approximately  30  minutes  for  au 
aihnini.strative  a.ssistant  in  each  of  the 
Hi, 3.30  EEAs  to  obtain  and  modify  the  i 

State’s  model  form  for  use  in  that  LE’A.  | 

I  lie  total  cost  of  jireparing  new  EERlkA  i 
and  IDEA  con.sent  forms  would  I 

therefore  he  $222,000.  based  on  the  ; 

national  average  hourly  comiiensation  ' 

of  $27.14.  The  estimated  co.st  of  i 

compensation  was  based  on  the  median  \ 
liourly  wage  of  a  secretary  or  ( 

administrative  assistant  of$17.7.'5,  as  i 

reported  in  the  National  Comjien.sation  a 

Survey.  Decemher  2009-January  201 1  e 

y^^'l>ls4gov/ncs/oc:s/sp/ncth]'47‘J.pdl),  d 
and  the  average  cost  to  emplovers  for  tl 
)(;nefits  to  State  and  local  government  a 
omjiloyees  of  34.0  percent  of  total  n 

lumrly  comjien.sation  ('I’ahle  A.  R 

int'iv./jy.s.«ov//jfm'.s.re/ea.sf.*/  ' 

ecec.mO./i/m).  'I’he  numher  of  EEAs  is  tl 
taken  from  the  National  Center  for  D 

Hducation  Slati, sties  Schools  and  „ 

Staffing  Survey.  -Ihihlic  School  District  ai 
Data  I- lie,  2007-08.  |„ 

The  total  cost  of  ilrafting  EERRA  and  e, 
IDEA  con.sent  forms,  including  drafting  he 

the  State  model  form  and  customizing  it  iv 

foru.se  in  each  LEA.  will  he  at  most  a  er 

one-time  co.st  of  an  estimated  $2.'57  000 
final  S  300.1.'54(d)(2)(v]  specifies  that 
written  notifications  to  the  child’s  wi 

jianints  consistent  with  ^  300..503(c)  foi 


include  (a)  A  .statement  of  the  jiarental 
ng  con.sent  jirovisions  in 
til  StH)0.1.54(d)(2)(iv)(A)-(H):  (h)a 

statement  of  the  “no  cost”  jirovisions  in 
^  300.1 54(d)(2)(i)-(d)(2)(iii);  (c)  a 
statement  that  the  jiarents  have  the  riofit 
under  34  CER  j);irt  OO  and  jiart  300  to” 
withdraw  at  any  time  their  con.sent  to 

h'sclosure  of  their  child’s  jier.sonallv 
Klentifiahle  inlormation;  and  (d)  a  ' 
statement  that  the  withdrawal  of 
(.on.sent  or  nifusal  to  jirovide  consent 
under  34  CER  jiart  00  and  jiart  300  to 
di.sclo.se  jiersonally  idenlifiahle 
information  does  not  relieve  the  jiiihlic 
agency  of  its  re.sjionsihilitv  to  ensure 
that  all  reijuired  services  are  jirovided  at 
no  cost  to  the  jiarents. 

We  do  not  exjiect  the  reejuirement  for 
written  notification  to  result  in 
significant  costs.  While  the  written 
notification  must  he  jirovided  to  the 
child’s  parents  before  the  jiuhlic  agenev 
may  access  die  cliihl’s  or  jiarent’s  jnihlic 
hemdits  or  insurance  for  the  first  time  to 
jiay  for  services  under  fkirt  300  and 
tiiinually  thereafter,  the  timing  of  the 
written  notification  is  otherwise  left  to 
the  di.scretion  of  jiuhlic  agencies.  In 
many  in.stances.  jiuhlic  agencies  will 
have  an  ojijiortimity  to  jirovide  this 
written  notification,  either  hv  mail  or  in 
Jier.son,  in  conjunction  with  other 
iccjuired  documenlation  or  activities 
and  will  incur  only  the  additional  cost 
of  jifiotocojiying  the  written 
notification. 

Althougli  the  sjnuafic  format  and 
(inntent  may  vary  hy  State,  wi;  estimate 
that  it  will  taki;  no  more  than  10  hours 
jiei  .State  to  draft  a  written  document 
t  lat  comjilies  with  these  reejuirements 
and  that  the  document  will  not  exceed 
4  jiages  in  length.  Although  the  written 
notification  recjuirenient  generallv  rests 
witli  l.EAs.  we  a.ssume  States  wifi 
clioo.se  to  create  a  standard  notification 
111  Older  to  incr(;ase  efficiency  and  ' 

address  any  ajijilicahle  State  laws.  We  ' 
o.stnnate  that  the  co.st  per  State  of  i 

clrafting  tliis  document  will  he  no  more  1 
than  $500.  for  a  national  co.st  of  I 

ajijn’oximately  $35,000  ha.sed  on  the 
national  average  liourlv  comjien.sation  t 

f(ir  lawyers  emjiloved  liv  State  or  local 
governments  of  $38.4(i.  as  rejiorted  in  , 

the  National  Ciomjien.sation  Survev. 

Decemher  2000-)anuary  2011  {http]//  j 

n'U’ir/i/.s.»ov/yir:.s7oc.s/.s7V/7f;//i7.^7.0.pr//),  ^ 

and  tin;  average  co.st  to  emjiloyers  for  v 

imiefits  to  State  and  local  gov(;rnnient 
mnjiloyees  of  34.0  jiercent  of  total 
hourly  comjien.sation  (Tahle  A.  ‘‘ 

innv./i/.s.goiVnmv.s.re/eu.se/ 

(^cac.nrO.htin). 

A.ssuming  all  10,3.30  l.EAs  need  to 
jirejiare  written  notifications  and  that  it 
would  take  ajijiroximatelv  30  minutes 
for  an  administrative  assistant  to  obtain  Z 


and  modify  the  State’s  standard 
notification  for  u.se  in  that  LEA,  the  total 
co.st  of  jirejiaring  written  notifications 
n  will  he  .$222,000,  ha.sed  on  the  national 
ayeragi;  hourly  comjien.sation  of  $27.14. 

1  he  estimated  cost  of  comjien.sation  was 
l)a.s(;d  on  the  median  hourly  wage  of  a 
.secretary  or  administratix  e  a.ssistant  of 
$17.75,  as  rejiorted  in  the.  National 
(.omjiensation  .Survev.  Decemher  2000- 
January  201 1  {u  u  wMls.o„v/nc:s/ocs/su/ 
ncthl47!).pdfl  and  the  average  co.st  to 
(;mjilov(;r.s  for  benefits  to  Slate  and  local 
governmenl  emjiloyees  of  34.(5  jiercent 
of  total  hourly  comjien.sation  (Tahle  A, 

acfic.nrO.htni).  The  numher  of  EEAs  is 
taken  from  the  National  Center  for 
Education  Statistics  .Schools  and 
Staffing  Survey.  "Public  School  District 
Data  Eih;,”  2007-08.  If  the  xvritten 
notification  is  a.ssumed  to  hi;  no  iiion; 

;  than  4  jiages  long,  tlien  the  cost  of 
,  IJhotocojiying  this  document  for  the 
estimated  1,311,(500  to  1,0(57.400 
children  xx’ho  jiarticijiate  in  both  Ihirt  13 
and  a  jiuhlic  benefits  or  insurance 
Jiiogram  xvill  he  ajijiroximatelv  .$2(53  000 
to  $304,000  annually. 

In  .some  in.stances,  jiuhlic  agencies 
will  he  imahle  to  jirovide  the  xvritten 
notification  in  conjunction  xvith  other 
inailings  or  in  jier.son  and  will  need  to 
provide  that  xvritten  notification  hv  mail 
sejiarately.  We  a.ssume  that  .sending 
written  notifications  by  mail  .sejiaratelv 
will  he  necessary  for  one-half  of  the 
ohgihle  children  and  that  the  co.st  of 
nach  xvritten  notification  xvould  h(> 

S0.55.-i  The  resulting  additional  co.st  of 
mailing  these  notifications  xvill  he  an 
ostimated  .$3(51. (too  to  .$.541,000.  The 
total  cost  of  tile  xvritten  annual 
notification  requirement.  inchidin<> 
drafting  the  .State  model  notification. 
ciKstoinizing  it  for  u.se  in  each  EEA.  and 
either  cojiying  it  for  distrihution  at  the 
lEP  Team  meeting  or  mailing  it  to 
Jiarents.  xvill  hi;  an  estimated  $881  000 
to  .$1,102,000  in  the  first  vear  and  ' 
$(524,000  to  $035,000  annuallv 
thereafter. 

After  accounting  for  additional 
Jiarental  con.sent  and  xvritten 
notification  co.sts  resulting  from  the 
Iinal  regiilation.s.  the  net  .savings  xvill  he 
.$2,.5(i3.27.5  to  $10,115,702  in  the  first 
year  and  $15,443.84(5  to  .$40.2(50,335 
annually  thereafter,  a.ssuming  the  costs 
associated  xvith  obtaining  jiarental 
con.sent  for  tdiildren  for  xvlioni  the 
agency  is  already  accessing  jiuhlic 
benefits  or  insurance  occur  in  year  one. 


■  V  “4‘*'l«"ii>l  «>.st  ot  iiiiiilins  ■'!  nolificalioii 
iiu:lii(l(!,s  .S(l.4.5  iti  po.sliiuo.  and  SII.KI  for  an 
onxolopi!. 
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Paperwork  Reduetion  Ac:t  of  in}).! 

riie  I’ajjorwork  Reduction  Act  of  IttU.I 
does  not  nupiire  you  to  respond  to  a 
collection  ol  inlonnation  unless  it 
displays  a  valid  OMH  control  lunnhiir. 

We  disjjlay  the  valid  OMH  control 
nninhers  assigned  to  tin;  collection  of 
inlonnation  in  the.se  final  regulations  at 
the  end  of  the  affected  section  of  the 
Hignlations. 

These  final  regulations  include  one 
iidbrination  collection  retinireinent 
associated  with  the  following 
provisions:  300.1  .'i4(d)(2)(iv)-(v). 

A  de.scription  of  these  provisions  is 
given  below  with  an  estimate  of  the 
annual  recordk(!eping  burden.  Inclndiul 
in  the  estimate  is  the  time  for  reviewing 
instructions,  .searching  existing  data 
.sources,  gathering  and  maintaining  tin; 
data  need(‘d.  and  completing  and 
nn'iewing  (!ach  collection  of 
iidbrination. 

(Collection  of  Information:  State  and 
Local  Rdncational  Agency  Record 
Keeping.  Notification,  and  Reporting 
Re(|nirements  under  Part  H  of  the 
Individuals  with  Di.sahilities  Ldncation 
Act  (Information  (Collection  lH2()-()(j()()). 
The  affected  .section  of  the  regulations 
for  this  information  collection  is  final 
§  3()0.1.')4(d)(2)(iv)-(v).  The  Act  reipiires 
SI'CAs  and  LLAs  to  gather,  maintain, 
report,  and  disclose  various  information 
and  data,  hut  the  Act  does  not  recpiire 
this  information  and  data  to  he 
submitted  to  the  Department. 

rhe  final  regulations  in 
S  300.1. ')4(d)(2)(iv)-(v)  permit  public 
agencies  to  access  a  child’s  or  jiarenfs 
jinhlic  benefits  or  insurance  if  the 
public  agency  provides  written 
notification  to  the  child's  parents  of 
their  jirotections  under  the  Act.  obtains 
written  con.sent  jjrior  to  accessing  the 
child's  or  parents’  public  benefits  or 
insurance  for  the  first  time,  and 
provides  annual  written  notification  to 
parents  thereafter. 

Kach  LEA  must  obtain  written 
parental  consent  after  providing  the 
written  notification  to  jiarents. 

A.ssnming  that  each  SEA  will  develop  a 
model  consent  form  that  its  LEAs  can 
use.  and  that  it  will  take  an  average  of 
about  10  hours  to  draft  the  consent  form 
for  each  of  the  00  grantees  funded  under 
I’art  11  of  IDEA,  we  estimate  a  total 
hnrden  of  000  hours  for  SEAs  to  develoj) 
a  model  consent  form. 

We  further  estimate  that  as  an 
uppermost  hound  it  will  take  an 
additional  H.lO.'i  hours  for  LEA  staff  to 
obtain  and  modify  an  existing  model 
consent  form,  based  on  not  more  than 
30  minutes  for  each  of  the  10.330  LEAs. 
However,  we  would  exj)ect  that  most 
LEAs  will  simply  use  the  model  consent 


form  provided  hy  their. SEA.  Therefore, 
we  estimate  the  liiirden  for  the  first  year 
of  implementation  of  this  con.sent 
reijnirement  to  he  not  more  than  H.70.'j 
hours. 

Additionally,  each  LEA  must  provide 
a  written  notification  to  ])arents  jirior  to 
accessing  a  child’s  or  ])arents’  jnihlic 
benefits  or  insurance  for  the  first  time 
and  annually  thereafter.  A.ssnming  that 
each  .Slw\  will  develop  a  model  written 
notification  that  its  LEAs  can  use  and 
assuming  that  it  will  take  an  average  of 
about  10  hours  to  draft  the  written 
document  for  each  of  the  00  grantees 
funded  under  Part  H  of  IDEA,  we 
estimate  a  total  burden  of  000  hours  for 
.SEAs  to  develop  a  model  notification. 

We  further  e.stimate  that  as  an 
uppermost  hound  it  will  take  an 
additional  8,10.0  hours  for  LEA  staff  to 
obtain  and  modify  an  exi.sting  model 
notification,  based  on  not  more  than  30 
minutes  for  each  of  the  10,330  LEAs. 
However,  we  would  expect  that  most 
LEAs  will  simjjly  use  the  model 
notification  ])rovided  hv  their  .SEA. 
Therefore!,  we  estimate  the  burden  for 
the  first  vixir  of  implementation  of  this 
notification  reepiirement  to  he  not  more 
than  8.70.0  hours. 

W'ith  tlu!  addition  of  the  burden  to 
.SEAs  and  LEAs  associated  with  final 
4}  300.1 04(d)(2)(iv)-(v),  the  total  annual 
r(!cord  kiuiping  and  notification  burden 
for  this  collection  of  information  is 
estimated  to  he  a])])roximately  400.181 
hours  for  till!  104.340  .sejiarate  res|)onses 
from  .SEAs  and  LEAs. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
OFR  part  7?).  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  i)artnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  proce.sses  develojied  by 
.State  and  local  governiiKints  for 
coordination  and  review  of  propo.sed 
Fediiral  financial  assistance. 

This  document  jirovides  early 
notification  of  our  specific  plans  and 
actions  for  this  ])rogram. 

Assessment  of  KducalionnI  Impact 

In  the  NPRM  we  r(!(|uest(!d  comments 
on  whether  the  ])ro])osed  regulations 
would  nupiire  transmission  of 
information  that  any  othiir  agency  or 
authority  of  the  United  .States  gatluiis  or 
makes  available. 

ha.sed  on  the  response  to  the  NPRM 
and  on  our  review,  we  have  determimid 
that  these  final  regulations  do  not 
riKpiire  transmission  of  information  that 
any  other  agency  or  authority  of  the 
United  .States  gathers  or  makes 
available. 


/Ifxe.s.s/b/e  Forinat:  Individuals  with 
disabilities  can  obtain  this  document  in 
an  accessible  format  (e.g..  braille,  large 
])rint.  audiotai)e.  or  conijiact  disc)  on 
recpiest  to  the  program  contact  iierson 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Docninent: 
The  official  version  of  this  document  is 
the  document  published  in  the  Federal 
Register.  Free  internet  acce.ss  to  the 
official  edition  of  the  Federal  Register 
and  the  Uode  of  Federal  Regulations  is 
available  via  the  Fiideral  Digital  .System 
at:  \v\\'n  .<>po.<>o\’/l(lsys.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  Department 
])ul)lished  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  use  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
Department  published  in  the  Federal 
Register  hv  using  the  articki  search 
featuri!  at :  ww’w.federolregister.gov. 
.Specifically,  through  the  advanced 
search  feature  at  this  site,  you  can  limit 
your  siiarch  to  documents  jiuhlished  by 
the  Department. 

You  may  al.so  viinv  this  document  in 
text  |or  PDFj  at  the  following  site: 
ideo.ed.gov. 

(dalalog  of  l''i!(l(!ral  llonieslic  Assistance 
Nimil)(!rH4.1K1) 

List  of  Subjects  in  34  (iFR  Part  300 

Administrative  jnactice  and 
procedure.  Education  of  individuals 
with  disabilities,  Elementarv  and 
.secondary  education,  (bant  jn'ogram.s — 
education.  Privacy.  Private  schools. 
Reporting  and  recordkeeping 
reijuirements. 

Dated:  Felii  narv  8.  2013. 

Arne  Duncan. 

Secretary  ol  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  .Secretary  amends  34  (IFR 
chajiter  III  as  follows: 

PART  300— ASSISTANCE  TO  STATES 
FOR  THE  EDUCATION  OF  CHILDREN 
WITH  DISABILITIES 

■  1 .  f he  authority  citiition  for  ptirt  300 
continues  to  read  as  follows: 

Anthority:  20  II..S.(:.  1221e-3.  1400.  1411- 
1410.  unless  otlierwise  noted. 

■  2.  .Section  300.1. '14  iscuntinded  hv: 

■  a.  Revising  ])iiragra])h  (d)(2)(iv). 

■  1).  Adding  new  paragraph  (d)(2)(v). 
The  revision  and  addition  read  as 

follows: 

§  300.1 54  Methods  of  ensuring  services. 

***** 

(d)*  *  * 
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(2)  *  *  * 

(iv)  Prior  to  accessing  a  child's  or 
l)arent's  ])ul)lic  l)enotits  or  insurance  for 
the  first  time,  and  after  providing 
notification  to  the  child’s  parents 
consistent  with  paragraph  (d)(2)(v)  of 
this  section,  must  obtain  written, 
parental  consent  that — 

(A)  Meets  the  nKiuinmients  of  §‘)‘).3() 
of  this  title  and  300. (j22,  which 
consent  must  specify  the  personally 
identifiable  information  that  may  he 
disclosed  (e.g..  records  or  information 
about  the  services  that  may  he  provided 
to  a  particnlar  child),  the  purpose  of  the 
disclosure  (e.g.,  hilling  for  services 
under  part  300),  and  the  agency  to 
which  the  di.sclosure  may  he  made;  (e.g., 
the  .State’s  public  benefits  or  insurance 
])rogram  (e.g.,  Medicaid));  and 

(B)  S])ecifies  that  the  parent 
under.stands  and  agrees  that  the  j)uhlic 
agency  may  access  the  parent’s  or 
child’s  ])ul)lic  benefits  or  insurance  to 
])ay  for  services  under  j)arl  300. 

(v)  Prior  to  accessing  a  child’s  or 
])arent’s  ])uhlic  benefits  or  insurance  for 
the  first  time,  and  annually  thereafter, 
mn.st  providi!  written  notification, 
consistent  with  §  300.r)03(c).  to  the 
child’s  parents,  that  includes — 

(A)  A  statement  of  the  parental 
consent  provisions  in  ])aragra|)hs 
(d)(2)(iv)(A)  and  (B)  of  this  section: 

(B)  A  .statement  of  the  "no  cost’’ 
provisions  in  paragrajjhs  (d)(2)(i) 
through  (iii)  of  this  section: 

(C)  A  .statement  that  the  parents  have 
the  right  under  34  C'.FR  part  09  and  part 
300  to  withdraw  their  con.sent  to 
di.sclosure  of  their  child’s  ijersonally 
identifiable  information  to  the  agency 
responsible  for  the  administration  of  the 
.State’s  public  benefits  or  insurance 
program  ((;.g.,  Medicaid)  at  any  time; 
and 

(D)  A  .statement  that  the  withdrawal  of 
con.sent  t)r  refusal  to  ])rovide  consent 
under  34  CFR  part  09  and  part  300  to 
disclo.se  personally  identifiable 
information  to  the  agency  responsible 
for  the  administration  of  the  .State’s 
])nt)lic  benefits  or  insurance  program 
(e.g.,  Medicaid)  does  not  relieve  the 
])nt)lic  agency  of  its  nssponsihilitv  to 
ensure  that  all  re(|uired  services  are 
])rovided  at  no  cost  to  the  jjarents. 
***** 

II'R  Doc.  2()i:t-().S44:i  ImIikI  2-i:{-i:i:  8:45  :mi| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  26 

[EPA-HQ-OPP-201 0-0785;  FRL-9353-4] 

RIN  2070-AJ76 

Protections  for  Subjects  in  Human 
Research  Involving  Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  narrowly 
tailored  amendments  to  the  portions  of 
its  rules  for  the  jirotection  of  human 
subjects  of  research  aj)plying  to  third 
parties  who  conduct  or  support  research 
with  pesticides  involving  intentional 
exposure  of  human  subjects  and  to 
persons  who  submit  the  results  of 
human  research  with  pesticides  to  EPA. 
The  amendments  broaden  the 
a])])lical)ility  of  the  rules  to  cover 
human  testing  with  pesticides 
submitted  to  EPA  under  any  regulatory 
statute  it  administers.  The  amendments 
also  disallow  i)articipation  in  third- 
j)artv  pestii:ide  studies  hv  subjects  who 
cannot  consent  for  tlumiselves.  Finally, 
the  amendments  identify  spiicific 
considerations  to  he  addressed  in  EPA 
scienci!  and  ethics  njviews  of  pro])o.sed 
and  com|)leled  human  re.search  with 
jiesl icicles,  drawn  from  the 
rcicommendations  of  the  National 
Acadcanv  of  .Sciences  (NA.S).  The 
amendments  make  no  changes  to  the 
current  Federal  Policy  for  the  Protciclion 
of  Human  .Snt)jec:ts  (the  “(iommon 
Rule”),  which  governs  re.search  with 
human  subjects  conducted  or  sup])orted 
by  EPA  and  many  other  Fedciral 
de])artment.s  and  agencies. 

DATES:  This  rule  is  effcictive  April  1.5. 
2013. 

ADDRESSES:  The  dockc;t  for  this  ac;tion. 
identified  by  docket  identification  (ID) 
number  EPA-HQ-()PP-2()1  0-078.5,  is 
available  at  http://\v\\’\\’.iv^iil(tl ious.gov 
or  at  the  OPP  Docket  in  the 
Environmental  Protection  Agency 
Docket  (kmter  (EPA/DCi),  located  in  the 
EPA  We.st  Bldg.,  Rm.  3334,  1301 
Con.stitution  Ave.  NVV.,  Washington,  D(] 
204(j0— 0001.  The  Public  Reading  Room 
is  oi)en  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  ninnher  for  the 
Public  R(!ading  Room  is  (202)  500-1744, 
and  the  telephone  ninnher  for  the  OPP 
Doc:ket  is  (703)  305-5805.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  available 
at  http://\v\v\v.opo.gov/do(:kots. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kellv  .Sherman,  Immediate  Office  of  the 


Director  (7501 P),  Office  of  Pesticide 
Programs,  Environmental  l^rotet:tion 
Agency,  1200  Penn.sylvania  Ave.  NW., 
Washington.  D(i  20400-0001:  telephone 
ninnher:  (703)  30.5-8401;  fax  number: 
(703)  308-4770;  email  address: 
sh  ornion.  kolh^Lopa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Executive  Summary 

/\.  Docs  this  action  apply  to  mu? 

You  may  be  |)otentially  affected  by 
this  action  if  you  conduct  or  sjion.sor 
re.search  that  may  be  submitted  to  EPA 
and  which  involves  intentional 
expo.sure  of  human  subjects.  3’he 
following  list  of  North  American 
Industrial  Cla.ssification  .Sy.stem 
(NAIC.S)  coiles  is  not  intended  to  be 
exhaustive,  hut  rather  provides  a  guide 
to  help  readers  determine  whether  this 
document  might  apply  to  them. 
Although  EPA  has  in  the  past  received 
such  third-party  research  from  pesticide 
registrants,  other  entities  could  submit 
such  information  to  EPA. 

•  Pesticide  and  other  Agricultural 
Chemical  Mamifat:tiiring  (NAIC.S  code 
325320)  who  sponsor  or  conduct  human 
research  with  pesticides. 

•  Other  entities  (NAIC.S  code  .541710) 
that  s])onsor  or  conduct  human  research 
with  pesticides,  and  In.stitntional 
Review  Boards  (IRBs)  who  review 
human  research  with  pesticides  to 
ensure  it  meets  ajijilicahle  standards  of 
ethical  conduct.  Under  these  new 
provisions,  EPA  must  consider  the 
ethical  asjiects  and  scientific  validity 
and  reliability  of  research  in  a  manner 
that  is  consistent  with  the  recpiirements 
of  the  (iommon  Rule  as  codified  in  40 
CFR  part  20,  .suh])art  A.  The  “Ciommon 
Rule”  is  the  name  generally  u.sed  to 
refer  to  the  F’eileral  Policy  for  the 
Protection  of  Human  .Sut)jec:ts,  which 
governs  research  with  human  subjects 
conducted  or  siijiported  by  EPA  and 
many  other  Federal  departments  and 
agencies.  EPA’s  codification  of  the 
Common  Rule  ajipears  as  suhpart  A  in 
40  CFR  part  20. 

B.  What  action  is  the  agenev  taking? 

The  amendments  contained  in  this 
final  rule  change  the  2000  rule, 
])nhlished  in  the  Federal  Register  i.ssue 
of  Fehruary  0.  2000  (71  FR  til  38)  (FRL- 
7750-8),  subseiiuently  amended  in  the 
Federal  Register  issue  of  )ime  23.  2000 
(71  FR  30171)  (FRL-8071-(i).  and 
codified  at  40  (iFR  jiart  20.  in  the 
following  substantive  respects: 

•  By  broadening  the  aiiplicability  of 
40  (iFR  part  20.  snlijiarts  K,  b.  M.  and 
Q,  so  these  suhiiarts  would  a])ply  not 
only  to  re.search  submitted  to  or 
considered  by  EPA  under  the  pesticide 
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laws,  hut  also  to  research  involving  a 
“|)esti(;ide”  (as  defined  in  the  P'ederal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  IJ.S.C.  13(i(u))  which  is 
snhinitted  to  or  considered  hy  KFA 
under  any  other  regulatory  statute  it 
administers. 

•  By  incorporating  the  definition  of 
“p(!slicide”  from  FIFRA.  as  a  suhstance 
or  mixture  of  suh.stances  intemhul  for 
p(‘sticidal  effect. 

•  By  deleting  from  40  CFR  part  2(i, 
sui)|)art  K.  all  references  to  consent  on 
hehalf  of  a  suhject  in  re.search  involving 
intentional  exposure  to  a  jjesticide  hy  a 
subject’s  “legally  authorized 
repnisentative." 

•  By  incorporating  into  40  CTR  part 
20.  suhparts  P  and  Q,  factors  to  he 
considered  hy  FPA  and  the  Human 
Studies  Review  Board  (M.SRB),  in  their 
review  of  proposed  and  completed 
human  r(!S(!arch.  derived  from  the 
recommendations  hy  the  National 
Research  Council  of  NA.S  in  its  2004 
Rejjort  entitled  “Intentional  Human 
Hosing  Studies  for  FPA  Regulatory 
Purjjo.ses:  Scientific  and  Ethical  Issues” 
(hereafter.  2004  NA.S  Re])ort)  to  FPA. 

C.  W'hdl  is  thd  (i‘>dncv’s  (luihoritv  for 
t(ikin<’  this  action? 

Sc'ctions  3(a)  and  2.'i(a)  of  FIFRA  (7 
U.S.C^  130a(a)  and  130w(a))  and  section 
408(e)(1 )((])  of  the  Imderal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  (21  IJ..S.C. 
3()4a(e)(l  )(C)),  provide  the  legal 
authority  for  these  amendments  to  the 
2000  rule  on  human  re.search. 

D.  What  arc  the  incremental  costs  and 
benefits  of  this  action? 

The  incremental  t:osl.s  of  the.se 
amendments  both  to  indu.slrv  and  to 
FPA  are  expected  to  he  negligible.  EPA 
has  not.  therefore.  prej)ared  a  mnv 
economic  analysis  for  this  rule.  Becau.se 
no  research  has  he(*n  identified  that  is 
outside  the  scope  of  the  2000  rule  hut 
that  would  he  within  the  scojje  of  these 
amendments.  FPA  has  no  basis  on 
which  to  revise  the  cost  estimates  that 
were  ])rovided  in  the  economic  analysis 
for  th(!  2000  rule  or  those  most  recentlv 
provided  in  the  2008  renewal  of  the 
Information  (’.ollection  Recpiest  (ICR)  for 
the  existing  regidation  at  40  (’,FR  part 
20.  The  estimates  included  in  the  K^R 
are  summarized  in  Unit  VI. 13.  and  a 
copy  of  the  ICR  is  available  in  the 
docket. 

li.  Background 

A.  EPA 's  2()()(i  Pale 

As  recpiired  hy  section  201  of  the 
Department  of  the  Interior. 

Environment,  and  Related  Agencies 
Aj)j)ropriations  Act.  2000  (2000 


Aj)|)ropriation.s  Act),  Public  Law  100- 
,'14,  110  .Stat.  .'>31,  FPA  promulgated  a 
rule  in  200()  establishing  a  .set  of 
protections  for  p(!oj)ie  participating  as 
subjects  in  third-party  human  research 
with  pcisticides  in  40  (3''R  part  20.  (In 
this  context  "third-party"  re.search  is 
re.search  luiither  conduct(;d  (“fii-sl- 
party")  nor  sup])orled  (“.second-])arty”) 
hv  FPA  or  anrjther  Common  Rule 
Federal  de])artment  or  ageiu;y.)  The 
2000  rule  jjrohihits  FPA  from  relying  on 
third-party  re.search  on  piisticides 
involving  intentional  exposure  of 
children  or  of  pregnant  or  nursing 
women,  unless  relying  on  the  data  is 
crucial  to  a  decision  that  would  impo.se 
a  more  .stringent  regulatory  restriction 
that  would  improve  ])rotection  of  public 
health  than  could  he  justified  without 
redying  on  the  data.  It  further  forbids 
FPA  it.self  to  conduct  or  su})p ort  any 
re.search  involving  intentional  ex])osnre 
of  ])regnant  or  nursing  women  or  of 
children  to  any  suh.stance. 

B.  Petition  for  Beview  of  the  2()()(i  Bale 
and  Settlement  A^ireement 

In  early  20(H>,  the  Natural  R(!.sources 
D(!fense  Council,  Inc.;  Pe.sticide  Action 
Network  North  American;  Pineros  y 
Campesinos  IJnido  Did  Noroeste; 
Physicians  for  Social  Responsihility-San 
Francisco;  Farm  Labor  Organizing 
Committee;  ALl'’-(dO;  and  Migrant 
Clinicians  Network  petitioned  for 
review  of  tin;  2()0()  rule  in  the  United 
.States  Court  of  Appeals  for  the  .Second 
Circuit  (Second  Circuit  (iourt  of 
Ap])eals)  (NBD(i\'.  EPA.  No.  ()(>-()82()- 
ag  (2d  Cir.)).  The  Petitioners  argued  that 
the  2()0()  rule  violated  the  2()()() 
Ap])ropriations  Act  hecau.se  it  did  not 
bar  all  pesticide  re.search  with  pregnant 
women  and  children,  was  inconsistent 
with  tlm  2004  NA.S  Report,  and  was 
inconsistent  with  the  Nuremhurg  Code. 

After  briefing  ami  argument,  hut 
before  a  decision  was  rendered  hy  the 
Second  Circuit  Court  of  Ap])eals,  FPA 
and  Petitioners  entered  a  settlement 
agnuunent  in  whirdi  FPA  agnuul  to 
conduct  notice-and-comment 
rulemaking  on  the  issue  f)f  whether  the 
2000  rule  should  he  amemhul.  l';PA  also 
agreed  to  })roi)ose,  at  a  minimum, 
amendments  to  the  2000  rule  that  were 
suhstantially  consi.stent  with  language 
negotiated  between  the  parties  and 
attached  to  the  settlmnent  agreement  as 
Exhibit  A.  This  agreement,  including 
Exhibit  A.  is  available  in  the  docket  for 
this  action  as  de.scrihcjd  under 
ADDRESSES.  The  settlement  agreement 
makes  clear  that  FPA  retained  full 
discretion  concerning  what 
amendments  were  projxxsed,  and  what, 
if  anv,  amendments  are  finalized. 


C.  Proposed  Amendments  to  the  2006 
EPA  Bide 

Consistent  with  the  settlement 
agreement,  on  januarv  18,  2011,  FPA 
Administrator  Lisa  jackson  signed  a 
notice  of  ])roposed  rulemaking  for 
propo.st'd  anumdments  to  the  2000  ruli!. 
The  ])ro])osed  amendments  wen  t! 
substantially  consistent  with  the 
nigulatory  language  negotiated  with 
Pcititioners.  The  notice  of  projiosed 
rulemaking  i)uhli.shed  in  the  Federal 
Register  issue  {)f  Fehruarv  2.  2011  (70 
FR  .'■>73.''>)  (FRL-88()2-7).  ' 

D.  Betrospective  Beview  of  the  Common 
Bale 

On  )uly  20.  2011,  after  issuance  of 
EPA’s  pro])osed  rule,  the  De])artment  of 
Health  and  Human  .Services  (HHS),  in 
coordination  with  the  Office  of  Science 
and  Technology  Polic;y  (OSTP),  issued 
an  advance  notic;e  of  propo.sed 
rulemaking  conc;erning  modernization 
of  the  Common  Rule  vvhif:h  governs 
re.search  with  human  subjects 
conducted  or  supported  hy  FPA  and 
manv  other  Federal  de])artinents  ami 
agencies  (70  FR  44.'>12,  )uly  20,  2011). 
HILS  and  O.STP  sought  comment  on 
"how  to  Ixitter  protect  human  subjects 
who  ar(!  involved  in  research,  while 
facilitating  valuable  research  and 
reducing  burden,  delay,  and  ambiguity 
for  inve.stigators.”  Id.  HHS  and  O.STP 
identified  seven  areas  of  concern 
regarding  the  ('.ommon  Rule.  Most 
relevant  to  FPA's  ])ropo.sed  amendments 
to  the  2000  rule,  was  a  concern  with 
“the  multiple,  differing  regulatory 
re(|uirement.s  that  c:an  apj)ly  to  a  singh; 
re.search  study  *  *  *  .”  These 
reejuirements,  according  to  HI  l.S  and 
O.STP,  “have  been  criticized  as 
complex,  inconsistent,  and  lacking  in 
clarity,"  and  can  result  in  “unwarranted 
variability  across  institutions  and  their 
I  Institutional  Review  Boardsl  in  how  the 
riKiuirements  an;  interjireted  and 
implemented"  (70  FR  at  4,'>.'>14).  MILS 
and  OSTP  .stressed  the  imj)ortance  of 
clarifying  and  harmonizing  human 
suhject  protections  across  the  Imderal 
Government  and  sought  comment  on 
the  means  hy  which  this  could  he 
accomplished  (70  FR  at  44528). 

III.  The  Final  Rule 

liPA  is  finalizing  the  amendments  to 
the  2000  rule  as  ])ro])osed.  3’his  includes 
changes  to  the  scope  and  c:on.sent 
provisions,  and  the  incorporation  of 
selected  individual  recommendations 
from  the  2004  NA.S  Rej)ort  as  the 
s])ecific  ethical  and  .scientific  factors  to 
he  considered  hy  EPA  and  the  HSRB  in 
reviewing  propo.sed  and  completed 
human  research  (/.e.,  pro]Josed 
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2().l(j()3  and  2B.1  703,  see  70  FR 
5745-5740). 

The  aineiuhnents  finalized  in  this  rule 
are  consistent  with  the 
reconunendations  in  the  2004  NAS 
Re])()rt  and  FFA  ])racti(:e  under  the  2000 
rule.  That  practice  has  been  modeled 
primarily  on  FFA's  practice  under  its 
(Common  Rule.  Sections  20.109,  20.111. 
20.110,  and  20.117  of  RFA'sConum)n 
Rule  explicitly  addni.ss  most  of  the 
specific  ethical  considerations  incluchul 
in  the  amendnumts  to  the  2000  rule, 
including  whethca’  risks  to  subjects  are 
minimized  (com])are  §  20.1003(c)(2) 
with  existing  0  20.111(a)(2));  whether 
risks  are  reasonable  in  comparison  to 
benefits  (com|xire  020.1003(c)(3)  with 
0  20.111(a)(2));  whether  subject 
selection  would  ht;  equitable  (c;omj)are 
0  20.1003(c)(4)  with  existing 
0  20.111(a)(3));  whether  consent  will  he 
free;  and  volnntarv  (compare 
020.1003(c)(5)  with  exi.sting  0^?  20.110 
and  20.117);  whether  an  a])])ropriately 
constituted  in.stitutional  review  hoard 
(1R13)  has  reviewed  the  proposed 
research  (compare  0  20.1003(c)(0)  with 
020.109);  and  whether  the  “special 
j)rohlems”  of  research  involving 
vulnerable  i)0])ulations  an;  taken  into 
account  (com])are  0  20.1()03(c)(7)  and  (8) 
with  existing  0  20.111(a)(3)).  Other 
considerations  are  implicit Iv  addressed. 

'I’he  Common  Rule’s  recpiirement  to 
“minimize  risks”  in  0  20.111(a)(1) 
necessitates  consideration  of  whether 
adecpiate  animal  data  is  available  to 
assess  potential  risks  to  subjects  (see 
0  20.1003(c)(1)).  It  would  involve 
consideration  of  whether  medical  care  is 
to  he  provided  for  injuries  incurred  in 
the  proj)osed  resear(;h  (see 
O20.1003(c)(10)).  Section  20.111(h)’s 
re(iuirement  that  additional  safeguards 
he  in  place  to  protect  against  undue 
influence  of  “ec:onomically” 
disadvantaged  persons  ensures  that 
consideration  of  whether  any  proposed 
payments  are  so  high  as  to  constitute 
undue  inducement  or  so  low  as  to  lx; 
attrac:tive  ojfly  to  individuals  who  are 
.socioeconomically  disadvantaged  (see 
§  2(i.l(j()3(c)(9)).  Although  .scientific 
c;onsiderations  are  not  addre.ssed  in 
similar  detail  in  the  Common  Rule 
nxiuirements,  nonetheless,  the 
nujuirement  to  consider  scientific: 
validity  and  reliability  and  the  Common 
Ride’s  emphasis  on  the  need  for  “.sound 
re.search  design”  in  28.1 11  (a)(1)  and 
the  need  to  take  “the  importance  of  the 
knowledge  that  may  rciasonahlv  he 
expected  to  result”  from  the  study  into 
account,  mandate  that  ERA  focus  on 
considerations  addre.ssing  scientific 
validity  such  as  those  included  in 

28.1803  and  28.1703.  At  a  minimum, 
NAS  Recommendations  3-1, 4-1, 5-1. 


.5—2,  .5—3,  and  .5—5  are  critical  to  proper 
consideration  of  the  Common  Rule’s 
idhical  recpiirements  and  its 
requirement  for  “.sound  re.search 
design.” 

IV.  Public  (Comments  on  the  Pro|)o.sed 
Amendments 

rids  unit  discu.sses.  in  general  terms, 
the  public  comments  on  the  proposed 
amendments  and  ERA’s  responses  to 
those  comments.  ERA  received  a  total  of 
10  ]nd)lic  cximments  on  the  pro])osed 
amendments  during  the  80-day 
comment  period,  (kmnnents  were 
submitted  by  4  individual  citizens  and 
8  different  entities — the  Agricultural 
Handler  Exposure  Task  Force,  the 
American  Chemistrv  Council  (on  behalf 
of  the  Antimicrobial  Exposure 
As.sessment  Task  F’orce  II),  Beyond 
Resticides,  CropLife  America,  Natural 
Re.sources  Defense  Council,  and  SC 
Johnson  8:  Son,  Inc.  The  docket  (under 
docket  ID  nnmher  ERA-HQ-ORR-2010- 
0785)  includes  all  of  the  comments 
submitted  to  ERA  on  the  proposed 
amendments,  as  widl  as  ERA’s  Response 
to  Ciomments  document,  which  provides 
detailed  res|)onse.s  to  all  comments 
received. 

A.  (Joniiuants  on  Proposal  To  Expand 
Scopo  To  Incinda  Pasaarcb  Snhiniitad  to 
EPA  I  hidor  Any  Pagidalorv  Statato  EPA 
Adnunistars 

Two  comments  addressed  the 
jiroposed  changes  to  the  scojie  of  the 
2008  rule.  One  commenter  stated  that 
the  2008  Appro])riation.s  Act  did  not 
]iermit  an  expansion  of  scope  hevond 
pesticide  studies  performed  in  the 
FIFRA  and  FFDf’A  context,  and  another 
argued  that  the  2008  Ajijiropriation.s  Act 
required  that  the  .scope  of  the  rule  be 
further  expanded  hevond  studies 
submitted,  or  intended  for  submission, 
to  ERA. 

After  considering  the.se  comments. 
ERA  has  decided  to  finalize  the  rule  text 
relating  to  scope  as  it  was  proposed,  i.o.. 
expanding  the  scope  to  cover  re.search 
involving  intentional  exposure  of 
human  subjects  to  jiesticides  where  that 
research  is  submitted,  or  intended  to  he 
submitted,  to  ERA  under  anv  regulatorv 
statute  that  ERA  admini.sters.  As  notinl 
in  era’s  Re.s])onse  to  (Comments 
document,  ERA  no  longer  regards  the 
2008  Ajipropriations  Act  as  authoritv 
for  this  rule.  I’herefore,  ERA  hidieves  it 
is  uniKices.sary  to  addre.ss  whether  the 
2008  Appropriation  Act  either  requires 
or  does  not  allow  ERA  to  establish  a 
different  scope  for  this  rule. 

Nevertheless,  ERA  regards  FIFRA  as 
jiroviding  adiiquate  legal  authority  for 
the  .sco])e  of  re.search  covered  by  this 
final  rule.  Sections  3(a)  and  2.5(a)  of 


FIFRA  jnoviile  ERA  with  authority  to 
regulate  pesticides,  including  research 
involving  intentional  exposure  of  a 
human  subject  to  a  suh.stance,  when  the 
substance  is  being  tested  as  a 
“pesticide.”  'Fhat  includes  research 
intended  for  submission  to  ERA, 
whether  under  FIFRA,  FFDCIA,  or  any  of 
ICRA’s  other  regulatorv  authorities.  ERA 
believes  it  makes  sen.se  to  apply  the 
.same  standards  to  all  human  studies 
involving  pesticides  submitted  to  ERA. 
On  the  other  hand,  ERA  believes  that  it 
is  not  in  the  public  interest  to  extend 
the  prohibition  again.st  research 
involving  intentional  exposure  of 
children  or  jiregnant  women  to 
pesticides  beyond  the  sco})e  delineated 
in  the  projio.sed  rule  because  such  a 
prohibition,  if  enforceable,  could  have 
the  unintended  effect  of  prohibiting 
valuable  re.search. 

B.  Coinnwnts  on  Inclusion  of  A S- 
Dcrived  (Ion  si  dor  a  tion  s 

Two  commenters  ijiiestioned  whether 
new  regulatorv  text  projiosed  at 
§  28.18()3(h)(2)(ii)  and  (iii)  would 
change  the  wavs  in  which  ERA  has  been 
reviewing  propo.sed  studies  to  measure 
exjiosures  experienced  by  jieojile  who 
mix,  load,  or  apply  pesticides.  As 
pro|K).sed.  ERA  would  have  been 
reipured  to  consider  whether  the 
|)ro])o.sed  research  includes 
nqnesentative  study  poimlations  for  the 
endpoint  in  (luestion  and  has  adeiiuate 
statistical  jiower  to  detect  approjniate 
effects.  These  commenters  exiiressed  the 
.same  concern  regarding  the  projiosed 
regulatorv  text  at  28.1 7()3(a)(2)  and  (3). 
which  would  reipiire  ERA  to  consider 
these  factors  in  determining  whether  to 
rely  on  the  re.search.  As  explained  in 
more  detail  in  ERA’s  Response  to 
Comments  document.  ERA  does  not 
believe  that  the  adojition  of  the  specific 
ethical  and  scientific  factors  will  imjiose 
any  additional  burden  on  .sjionsors  of 
exposure  studies  or  on  the  types  of 
exposure  studies  referenced  by  the 
commenters. 

As  explained  jireviously,  ERA  has 
decided  to  finalize  the  projio.sed  text 
detailing  sjiecific  scientific  and  ethical 
aspects  of  jiroposed  and  conqdeted 
re.search — including  the  text  projiosed  at 
§  28.18()3(h)(2)(ii)  and  (iii)  and  at 
§28.17()3(a)(2)  and  (3)— that  ERA  and 
the  HSRB  mu.st  consider  when 
reviewing  such  re.search.  ERA  also  notiis 
that,  under  the  2008  rule  as  amended 
through  this  final  rule.  ERA  does  not 
intend  to  change  the  way  in  which  it 
reviews  exjiosure  re.search  with  res))ect 
to  the  inclusion  of  representative 
pojmlations  or  the  statistical  power  of 
the  study,  although  ERA  will  consider 
whether  further  guidance  on  this  issue 
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is  needed.  In  addition.  EPA  does  not 
Ixilieve  the  codification  of  the  specific 
ethical  and  .scientific  factors  derived 
from  the  2004  NA.S  Rejjort  repnisents  a 
material  change  in  the  way  a  particular 
pesticide  study  would  have  been 
reviewexl.  Tims,  EPA  h(!lieves  that 
particular  ])esticides  studies  that  have 
l)e(in  approved  under  tlie  200(1  rule, 
would  also  meet  tlie  standards  reflected 
in  this  final  rule. 

C.  Other  (joniiunnts.  Inchuhng 
Ooniitwnts  on  Xkirrowing  the  Scope  of 
the  2006  Ihile  To  Include  Only 
Intentiomd  Dosing  Studies 

The  remaimler  of  the  public 
comments  addre.ssed  issues  beyond  tlie 
.scojie  of  the  proposed  amendments. 
These  comments  included  arguments 
that  the  burden  of  the  reipiirements  of 
the  200(1  rule  (as  opjio.sed  to  any  burden 
connected  to  this  amendment)  are 
unjustified,  and  as.sertions  that  EPA’s 
interpretation  in  the  200(1  rule  of  the 
language  “research  involving 
intentional  exjiosure  of  a  human 
subject”  incorrectly  expanded  the  sco|)e 
of  the  rule  beyond  tliat  recinired  in  the 
200(1  Api)ro])riations  Act,  which 
addres.sed  only  “intentional  dosing 
human  toxicity  studies."  The 
coumienters  are  referring  to  2(1.11 01  (a) 
of  the  200(1  rule,  wiiich  delines  the 
.scope  of  the  rule  as  applving  to  “all 
re.search  initiated  after  April  7.  200(1 
involving  intentional  exjiosure  of  a 
lunnan  subject  *  *  *."AsEPA 
explained  in  tlie  jireamhle  to  tlie 
propo.sal  for  the  200(1  rule,  this  scope 
was  intended  to  cajiture  “all  intentional 
dosing  human  stuilies  intended  for 
submission  to  EPA  under  the  pesticide 
laws",  i.e..  studies  involving  intentional 
dosing  to  measure  a  toxic  effect  and 
studies  involving  intentional  dosing  to 
measure  other  scientific  endjioints.  like 
exposure  (Federal  Register  issue  of 
September  12.  200.'1  (70  ER  at  .'1384.'i) 
(FRE-7728-2)).  Additional  ili.scussiou 
in  the  preambles  to  the  pro]K).sal  for  the 
200(1  rule  and  200(1  rule  further  explains 
what  studies  EPA  intended  to  he 
included  within  the  scojie  of  the  200(1 
rule  (70  ER  at  .')384.5-'i3847:  71  ER  (1138, 
(114(1,  (1140-(11.')()). 

Hecau.se  the.si;  comments  wen; 
directed  at  provisions  in  the  200(1  rule 
that  EPA  did  not  reopen  for 
n!Consideration  as  part  of  the  ])roposed 
amendments,  the.se  comments  an; 
l)(;yond  the  scope  of  this  final  rule,  and 
no  r(;.sponse  to  them  is  re(|uired  to 
finali/j;  this  rub;.  Nonethel(;.ss.  EPA 
a|)preciate.s  the  concerns  ex|)res.sed  by 
the  commenters  with  regard  to  the 
hurd(;n.s  impo.s(;d  hv  the  200(1  rule  and 
recognizes  that  there  may  he  value  in 
considering  further  amendments  to  the 


200(1  rule  in  a  way  that  reduces  the 
burdens  on  investigators,  e.g.,  by 
limiting  the  types  of  r(;.search  that  are 
subject  to  particular  recpiirements  of  the 
rule. 

V.  (xmclusion 

kiPA  rec(;iv(;d  r(;lativ(;lv  lew 
comments  on  the  i)ropos(;d  rule,  and 
many  of  the  comments  received  did  not 
address  the  amendm(;nts  in  the 
l)ropo.sal.  For  the  rea.sons  noted 
previously,  tlu;  comments  that  did 
addr(;ss  the  proposal  do  not  merit  any 
change  to  the  ameiuhnents  as  ju'ojjosed. 
Ac;cordingly,  EPA  is  finalizing  (he 
amendments  as  pro|)os(;d  for  the  r(;asons 
stated  herein  and  in  the  preamble  to  the 
])roposed  rule. 

VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12000:  Ileguhiton' 
Planning  and  Review  and  Executive 
Order  13503:  Improving  Regidation  and 
Regulatorv  Review 

Under  Executive  Order  128(1(1  (.'18  I'R 
.'1173.').  October  4,  1993).  this  action  is  a 
“significant  regulatory  action."  because 
tlu;  Office  of  Management  and  Hiulget 
(OMH)  det(;rmined  that  it  would  rai.se 
novel  l(;gal  or  i)olicy  i.s.su(;s  arising  out 
of  legal  mandates,  tlu;  President's 
priorities,  or  tlu;  ])rinci])les  set  forth  in 
the  Executive  Order.  Accordingiv.  l‘iPA 
submitted  this  action  to  OMH  for  review 
under  l‘]xecu(iv(;  Orders  128(1(1  and 
13.'1(13  (7(1  FR  3821.  (anuary  21.  2011). 
Anv  changes  madi;  in  r(;s])onse  to  OMH 
recommendations  have  h(;en 
documented  in  the  dock(;t  for  this 
rulemaking  as  n;quired  by  the  Executive 
Order. 

R.  Paperwork  Redaction  Act  (PR A) 

This  action  does  not  im])ose  any  new 
information  collection  burden  that 
woidd  recpiire  additional  review  or 
api)roval  hv  OMH.  However.  OMH  has 
])reviously  a])|)rov(;d  the  information 
collection  r(;(]uir(;ment.s  contained  in  the 
existing  r(;gulations  at  40  (3'R  part  2(1 
under  the  provisions  of  PRA  (44  ll.S.f]. 
3.'101  et  seq.).  and  has  assigned  OMH 
Oontrol  No.  2070-01(19  (EPA  ICR  No. 
219.'!).  The  OMH  control  numl)(;rs  for 
EPA’s  r(;gulation.s  in  40  (iFR  are  listed 
in  40  (3"R  part  9. 

In  its  2008  analysis  su|)j)orting  tlu; 
most  recent  r(;u(;wal  of  this  K^R.  EPA 
estimated  that  respondents  would 
submit  to  the  Agency  souu;  34  proj)osal.s 
for  or  reports  of  research  involving 
intentional  ex])osun;  of  human  subjects 
each  year.  EPA  estimated  that 
j)re])aration  of  information  r(;(|uired  hv 
the  200(1  rule  would  r(;(iuire  about  .'198 
hours  per  .study  at  a  co.st  of  .S4 .'1.927  per 


.study,  for  a  total  estimated  annual 
burden  for  affef;t(;d  (;ntities  of  20.332 
hours  at  an  estimated  cost  of  .$1  ,.'1(11  ,.'118. 
In  addition.  liPA  e.stimated  annual 
suhmi.ssion  of  20  n;port.s  of  r(;search 
reciuiring  only  documentation  of  ethical 
conduct  at  a  cost  of  12  hour.s/.$879  ])(;r 
r(;iu)rt.  or  240  hours/.Sl  7..'180  per  year. 

The  total  estimate  of  the  annual 
respondent  hurd(;n  and  co.st  was  tlu; 
sum  of  these  two  estimates,  or  2, .'172 
hour.s/.$1  ..'179.098. 

Tlu;se  ]ja])erwork  burden  and  c:ost 
estimates  include  activities  related  to 
initial  rule  familiarization,  as  well  as 
activities  that  r(;.searc:her.s  would  have  to 
])erform  even  without  the  Agency's 
rulemaking  in  this  area,  such  as 
develo|)ing  a  ])rotocol  and  maintaining 
r(;cords. 

The  average  annual  burden  on  EPA 
for  reviewing  each  of  the  34  study 
suhmi.ssions  was  e.stimated  to  he  178 
hours/.Sl  (1.8.'1()  per  study,  or  (1,().'12 
hour.s/.S.'172,9()()  per  year.  The  average 
annual  burden  on  EPA  for  reviewing 
each  of  the  20  additional  submissions 
was  estimated  to  lu;  44  hours/.S3,1il8  per 
.study,  or  880  hours/.SO.I.KlO  ])(;r  year. 

The  total  estimate  of  the  aunual  burden 
on  EPA  was  the  sum  of  these  two 
i;stimates.  or  (1.932  hour.s/S(13(l,()()0  per 
year. 

In  no  year  since  ])ronudgati()n  of  the 
200(1  rule  have;  more  than  7  ))rotocol.s 
been  submitted  to  EPA  by  industry;  the 
average  annual  rate;  has  l)e(;n  just  over 
.'1  for  the  .'1-year  p(;riod  of  2()()(1-2()10. 
Somewhat  fewer  completed  reports 
have  l)ei;n  submitted  during  this  period, 
so  the  average;  of  new  protocols  and 
finished  studies  has  been  about  11  jeer 
year,  h;s.s  than  a  third  of  the  ])rojected 
34  ])er  year  cover(;d  by  tlu;  IC]R.  There 
is  no  evidence  to  suggest  an  upwarel 
trend,  and  nothing  in  the.se;  amendments 
is  believed  likely  to  lead  to  a  significant 
change  in  the  rate  of  ))rotocol  and  studv 
submissions. 

An  agency  mav  not  conduct  or 
sponsor,  and  a  ])erson  is  not  re(]uir(;d  to 
res])ond  to,  a  collection  of  information 
unle.ss  it  disjjlays  a  currently  valid  OMH 
control  numh(;r.  The  OMH  control 
numbers  for  EPA’s  regulations  in  40 
OFR  are  list(;d  in  40  OFR  ])art  9. 

O.  Regulatorv  Elexil)ilitv  Act  (REA) 

RFA  (.'1  ll.iS.O.  (101  et  se(].)<  generally 
recpiires  an  agency  to  ]U't;])are  a 
r(;gnlatory  flexibility  analysis  of  any  rule 
subject  to  notice  and  comment 
rulemaking  r(;(]uirements  under  (he 
Administrative  Procedure  Act  (.'1  U..S.(]. 
.'1.'11-.'1.'13)  or  any  other  statute  uid(;s.s  the 
agency  certifies  (hat  the  rule  will  not 
have  a  significant  economic  im])act  on 
a  substantial  uuml)(;r  of  small  entities. 
Small  entities  include  small  husines.ses. 
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small  organizations,  and  small 
governmental  jurisdictions. 

l'’or  j)mi)oses  of  assessing  the  impacts 
ol  this  rid(!  on  small  entities,  small 
entity  is  defined  as: 

1.  A  small  business  as  defined  by  the 
Small  Business  Administration's  (SBA) 
nigulations  at  13  (IFR  121.201.  which  is 
based  on  either  the  maximum  number  of 
em|)loyee.s  or  on  the  sales  for  small 
businesses  in  each  industry  s(;ctor.  as 
defined  by  a  0-digit  NAIC'S  code,  and  for 
this  rule  is  pesticide  and  other 
agricultural  chemical  mannfac.turers 
(NAICS  code  32.'i320)  who  sjjonsor  or 
conduct  human  research  with 
pesticides,  or  other  entities  (NAKiS  code 
.'141 710)  that  spon.sor  or  conduct  human 
re.search  with  ])e.sticide.s,  and  IRBs  who 
review  human  research  with  pesticides 
to  ensure  it  meets  applicable  .standards 
of  ethical  conduct; 

2.  A  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  .scliool  district,  or  s])ecial  district 
with  a  po])ulation  of  le.ss  than  .'10,000;  or 

3.  A  small  organization  that  is  any 
not-for-j)rofit  enter])ri.se  which  is 
independently  owned  and  o])erated  and 
is  not  dominant  in  its  field. 

After  considm  ing  the  economic 
impacts  of  this  final  rule  on  small 
entiti(!.s.  1  certify  that  this  action  will  not 
have  a  .signilu:ant  (jconomic  im])act  on 
a  substantial  number  of  small  entities. 
Becau.se  no  small  (iiitities  have  been 
identified  that  are  directly  regulated  by 
these  amendments,  FBA  has  not 
attempted  to  reduce  the  impact  of  this 
final  rule  on  small  entities.  Public 
comments  were  ex])licitly  invited  on  all 
aspects  of  the  j)ropo.sal  and  its  impacts 
on  small  entities,  hut  no  such  comments 
were  received. 

]J.  IJnfundtid  Xkindati^s  Rt^form  Act 
(VMRA) 

Title  11  of  IJMRA  (2  II.S.C.  l.'-)31-1538) 
establishes  re{]uirements  for  Federal 
agencies  to  as.sess  the  effects  of  their 
regulatory  actions  on  State,  loc:al,  and 
tribal  governments  and  the  private 
.sector.  I  bis  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
(!X|)enditure.s  of  $100  million  or  more 
for  State,  local,  ami  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  Thus,  this  rule  is  not  subject 
to  th(!  re{|uirement.s  of  DMRA  sections 
202  or  20.').  This  rule  is  also  not  subject 
to  the  re(]uirement,s  of  IIMRA  section 
203,  hecau.se  it  contains  no  regulatory 
re{|uirement.s  that  might  significantly  or 
unicjuely  affect  small  governments. 

These  amendments  are  unlikely  to  affect 
State,  local,  and  tribal  governments  at 
all,  and  are  likely  to  affect  the  })rivate 
.sector  onlv  triviallv. 


E.  Executive  Order  13132:  Eedendisin 

This  action  does  not  have  federalism 
implications  h(!cau.se  it  will  not  have 
substantial  direct  effects  on  the  .States, 
on  the  relationship  h(!tween  the  national 
govermmmt  and  the  .States,  or  on  the 
distribution  of  jjower  and 
resijonsihilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  ((>4  FR  432.'’).''), 
August  10,  1000).  It  makes  marginal 
changes  in  the  .scope  of  an  existing  rule 
apj)lying  to  s])onsor.s  and  investigators 
conducting  certain  kinds  of  re.search 
involving  liuman  subjects,  and  refines 
the  standards  for  EPA  oversight  of  and 
reliance  on  such  research.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  action. 

F.  Executive  Order  13175:  Oonsidtetion 
and  Coordination  With  Indian  Tribal 
Governments 

This  action  does  not  have  tribal 
im])lication.s  as  specified  in  Executive 
Order  1317.')  (0.')  FR  07240,  November  0. 
2()()()).  This  action  will  not  have 
substantial  direct  (dfects  on  Indian 
Tribes,  will  not  significantlv  or  unicjuelv 
affect  the  i:onmumiti(!s  of  Indian  tribal 
governments,  and  does  not  involve  or 
im|)o.se  any  nupiinmients  that  affect 
Indian  Tribes.  Thus,  Executive  Order 
1317.')  does  not  a])])ly  to  this  action. 

G.  Executive  Order  13045:  Protection  of 
Ghildren  From  Environinent(d  Ueedth 
Risks  and  Saf(‘tv  Risks 

EPA  inter])ret.s  Executive  Order  1304.') 
(02  FR  1088.'').  Ai)ril  23.  1007),  as 
applying  only  to  those  regulatory 
actions  that  concern  health  or  safely 
risks,  such  that  the  analysis  required 
under  section  .'5— .'501  of  the  Executive 
Order  has  the  jjotential  to  influence  the 
regulation.  This  action  is  not  subject  to 
Executive  Order  1304.^),  because  it  does 
not  establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks,  nor  is  it  an  “economically 
significant  regulatory  action"  as  defined 
in  Executive  Order  i28()().  The  200(5  rule 
applies  to  the  conduct  and  review  of 
re.search  involving  intentional  exposure 
of  human  subjects,  and  prohibits  the 
conduct  of  or  EPA  reliance  on  any  such 
re.search  involving  subjects  who  are 
children,  or  pregnant  or  nursing  women. 
The.se  ])rovi.sion.s  would  not  he  affected 
hv  the  amendments. 

II.  Exeentive  Order  1321 1:  Actions 
Goncerning  Regidations  That 
Si<^nificantlv  Affect  Energv  Sui)plv, 
Distribution,  or  Use 

This  action  is  not  a  “significant 
regulatorv  action"  as  defined  in 
Executive  Order  13211  {(50  FR  283.').'), 
May  22,  2001),  because  it  is  not  likely 


to  have  a  significant  adverse;  (;ffect  on 
the  supply,  di.strihution,  or  u.se  of 
energy. 

/.  Natiomd  Technologv  Transfer  and 
Advancement  Act  (NTTAA) 

Section  12(d)  of  NTTAA  (1.'5  IJ.S.O. 

272  note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  he 
inconsistent  with  a])i)licahle  law  or 
otherwi.se  impractical.  Voluntary 
consensus  standards  are  technical 
.standards  (e.g..  materials  speciIu;ations, 
te.st  methods,  .sampling  ])roc(;dure.s.  and 
business  practices)  that  are  develojjed  or 
adopted  by  voluntary  consensus 
standards  bodies.  NTTAA  directs  EPA 
to  provide  Congre.ss,  through  OMB, 
explanations  when  the  Agency  (h;cide.s 
not  to  use  available  and  a])j)licahle 
voluntary  consensus  .standards.  This 
action  do(;s  not  involve  any  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  anv  voluntarv 
consensus  .standards. 

/.  Exeentive  Order  12803:  Federal 
Actions  To  Address  Environmented 
Justice  in  Minoritv  Popalations  and 
Low-Income  Popalations 

Executive  Order  128U8  (.'59  FR  7(529, 
February  1(5,  1994)  establishes  Federal 
{;xecutive  poliev  on  environmental 
justice.  Its  main  j)rovision  directs 
Fi;deral  agencies,  to  the  greatest  extent 
practicable  and  j)ermitted  by  law.  to 
make  environmental  justice  ])art  of  their 
mission  by  identifving  and  addre.ssing, 
as  appropriate,  disproporlionatelv  high 
and  adverse;  human  health  or 
(aivironmental  effects  of  their  programs. 
])olicies.  and  ae:tivitie.s  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this  final 
rule  will  not  have  disjjroportionately 
high  and  adverse  human  health  or 
environmental  effects  on  minority  or 
low-income  populations,  hecau.se  it 
does  not  affect  the  level  of  ])rotection 
provided  to  human  health  or  the 
environment.  This  rule  does  not  entail 
special  c:on.sideration.s  of  environmental 
justice  related  i.ssue.s.  The  strengthened 
protections  for  human  subjects 
participating  in  cov(;red  research 
(;stahli.shed  in  the  200(5  rule  will  not  he 
altered  by  the.se  am(;ndments. 

\'II.  Gongressional  Review  Act 

The  Uongr(;.s.sional  Review  Act  (.'5 
IJ.S.Ck  801  et  se(].).  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  prt)mulgating  the  rule  mu.st 
submit  a  rule  rei)ort,  which  includes  a 
c:opy  of  the  rule,  to  (;ach  I  louse  of  the 
Congress  and  the  Comptroller  Ceneral  of 
the  llnited  .States.  EPA  will  .submit  a 
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report  containing  this  rule  and  other 
nupiired  information  to  the  IJ.S.  Senate, 
the  l).S.  House  of  Ke])resentatives,  and 
the  (;omj)troller  (General  of  the  Uniteil 
.Slates  j)rior  to  |)nl)lication  of  llie  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  (it)  days  afl(!r  it 
is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule”  as 
defined  by  .'i  U.S.(i.  804(2). 

last  of  Subjects  in  40  (^FR  Part  20 

Itinviromnental  protection. 
Administrative  practice  and  procedures. 
Human  research.  Pesticides  and  pests. 

Diil(!(l;  l•’(!l)nlilrv  H.  2013. 

I.isa  P.  (ackson, 

Adniinisiniinr. 

Therefore,  40  (.'FR  chapter  I  is 
amended  as  follows: 

PART  26— [AMENDED] 

■  1 .  'file  authority  citation  for  part  20  is 
revi.sed  to  read  as  follows: 

Aulhority:  l)..S.C;.  301:  7  If.S.t;.  130a(a) 
ami  13{)w(a)(l):  21  H.S.C.  34(ia(o)(l )(t:):  sec. 
201.  Pul).  L.  109-.34.  1  10  .Slat.  .'131 ;  and  42 
U.S.C.  300v-l(l)). 

■  2.  In  20.1101: 

■  a.  Remove  paragraphs  (a),  (c).  and  (g). 

■  1).  Redesignate  |)aragrapli  (li)  as  (c).  (f) 
as  (g).  (e)  as  (Q.  and  (d)  as  (e). 

■  c.  Add  new  paragraphs  (a),  (h).  and 

(d). 

The  amendments  read  as  follows: 

§26.1101  To  what  does  this  subpart 
apply? 

(a)  Fxcejit  as  provided  in  paragra])h 
(c)  of  this  section,  this  suhpart  applies 
to  all  research  initiated  on  or  after  April 
15.  2013  involving  intentional  exjiosure 
of  a  human  subject  to: 

(1)  Any  suh.stance  if.  at  any  time  jirior 
to  initiating  such  research,  any  person 
who  condncteil  or  supported  such 
research  intended  either  to  submit 
results  of  the  research  to  EPA  for 
consideration  in  connection  with  any 
action  that  may  he  performed  by  EPA 
under  the  Federal  Insecticide. 

Fungicide,  and  Rodent icide  Act  (El FRA) 
(7  ll..S.(;.  13()-13()y)  or  section  408  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (ITDCA)  (21  l)..S.C.  34(ia).  or  to  hold 
the  results  of  the  research  for  later 
inspection  by  EPA  under  FIFRA  or 
.section  408  of  FFDCA;  or 

(2)  A  pesticide  if.  at  anv  time  jirior  to 
initiating  such  re.search.  any  |)erson  who 
conducted  or  supported  such  research 
intended  either  to  submit  results  of  the 
research  to  EPA  for  consideration  in 
connection  with  any  action  that  may  he 
performed  by  l-iPA  under  any  regulatory 
statute  administered  by  EPA  other  than 
tho.se  statutes  designated  in  paragraph 


(a)(1)  of  this  section,  or  to  hold  the 
results  of  tlie  research  for  later 
ins])ection  by  EPA  under  any  regulatory 
statute  admini.stered  by  EPA  other  than 
tbo.se  statutes  designated  in  paragraph 
(a)(l )  of  this  section. 

(b)  For  purposes  of  determining  a 
person's  intent  under  |)aragraph  (a)  of 
this  section,  EPA  may  consider  any 
available  and  relevant  information.  I’3Y\ 
must  rebuttably  presume  the  existence 
of  intent  if: 

(1 )  The  j)erson  or  the  jierson's  agent 
has  submitted  or  made  availal)le  for 
inspection  tlie  results  of  such  research 
to  EPA;  or 

(2)  The  ])erson  is  a  member  of  a  class 
of  people  who,  or  whose  products  or 
activities,  are  regulated  by  EPA  and.  at 
the  time  the  research  was  initiated,  the 
results  of  such  re.search  would  be 
relevant  to  EPA’s  exercise  of  its 
regulatory  authority  with  re.sj)ect  to  that 
class  of  ])eo])le,  ])roducts.  or  ac;tivitie.s. 
***** 

(d)  The  EPA  Administrator  retains 
final  judgment  as  to  whether  a 
particular  activity  is  covered  by  this 
subpart. 

***** 

■  3.  In  §  28.1 102,  revise  j)aragra])hs  (a) 
and  (c)  and  add  new  paragraiih  (k)  to 
read  as  follows: 

§26.1102  Definitions. 

(a)  Administrator  nuMxna  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  and  any  other 
officer  or  employee  of  EPA  to  whom 
aulhority  has  been  delegated. 
***** 

(c)  Pasticido  means  any  substance  or 
mixture  of  substances  meeting  the 
definition  in  7  l)..S.(].  13()(u)  (Federal 
In.secticide,  Fungicide,  and  Rodenlicide 
Act,  section  2(n)). 

***** 

(k)  Common  Rain  refers  to  the  Federal 
Policy  for  the  Protectic)n  of  Human 
.Subjects  that  was  e.stahlished  in  1901  by 
the  Office  of  .Science  and  Technologv 
Policy  and  codified  in  1991  by  EPA  and 
14  other  Federal  departments  and 
agencies  (.see  the  Federal  Register  issue 
of  lime  18.  1991  (58  FR  28803))  and 
subscKpienlly  codified  by  other  Federal 
departments  and  agencies.  The  C’.onnnon 
Rule  contains  a  widelv  accepted  .set  of 
standards  for  conducting  ethical 
research  with  human  subjects,  together 
with  a  set  of  procedures  designed  to 
ensure  that  the  standards  are  met.  Once 
codified  by  a  Federal  de))artment  or 
agency,  the  recpiirements  of  the 
Common  Rule  apjily  to  re.search 
conducted  or  spon.sored  by  that  Federal 
de])arfment  or  agency.  EPA’s 


codification  of  the  Common  Rule 
ap])ear.s  in  40  (iFR  i)art  28.  snbpart  A. 

§26.1111  [Amended] 

■  4.  In  §  28.1 1 1 1 .  remove  from 
])aragraph  (a)(4)  the  phrase  “or  the 
subject's  legally  authorized 
re|)resentalive.'' 

■  5.  In  §  28. 11 18.  revi.se  the  introductory 
text  of  the  section  to  read  as  follows: 

§  26.1 116  General  requirements  for 
informed  consent. 

No  investigator  may  involve  a  human 
being  as  a  subject  in  resean;h  covered  by 
this  .sub])art  unle.ss  the  investigator  has 
obtained  the  legally  effective  informed 
ccinsent  of  the  subject.  An  investigator 
miKst  seek  such  consent  only  under 
circumstances  that  jirovide  the 
l)rospective  subject  sufficient 
oj)i)ortunity  to  c:on.sider  whether  or  not 
to  jiarticipate  and  that  minimize  the 
l)ossibility  of  coercion  or  undue 
influence.  The  information  that  is  given 
to  the  subject  must  be  in  language 
understandable  to  the  subject.  No 
informed  consent,  whether  oral  or 
written,  may  include  any  excnlpatory 
language  through  which  the  subject  is 
made  to  waive  or  a))pear  to  waive  any 
of  the  .subjei;t'.s  legal  rights,  or  relea.ses 
or  aiipears  to  release  the  investigator, 
the  sponsor,  the  institution  or  its  agents 
from  liability  for  negligence. 
***** 

■  8.  Revise  §  28.1 1 1 7  to  read  as  follows: 

§26.1117  Documentation  of  informed 
consent. 

(a)  Informed  consent  must  be 
documented  by  the  u.se  of  a  written 
consent  form  approved  by  the  IRB  and 
signed  by  the  subject.  A  copy  shall  be 
given  to  the  subject. 

(b)  The  consent  form  mav  be  either  of 
the  following: 

(1)  A  written  consent  document  that 
embodies  the  elements  of  informed 
consent  re(|uired  by  §28.1118.  This 
form  may  be  read  to  the  subject,  but  in 
any  event,  the  investigator  must  give  the 
subject  ade(]uate  o])portunity  to  read  it 
before  it  is  signed;  or 

(2)  A  short  form  written  consent 
document  .stating  that  the  elements  of 
informed  con.sent  nupiired  bv  §28.1118 
have  been  ])re.sented  orally  to  the 
subject.  When  this  method  is  used,  there 
must  be  a  witness  to  the  oral 
pre.sentation.  Also,  the  IRB  shall 
apj)rove  a  written  summary  of  what  is 

to  be  said  to  the  subject.  Only  the  .short 
form  itself  is  to  be  signed  by  the  subject. 
However,  the  witne.ss  must  sign  both  the 
short  form  and  a  copy  of  the  summary, 
and  the  jierson  actually  obtaining 
consent  must  sign  a  co])y  of  the 
summary.  A  cojiy  of  the  summary  must 
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1)(!  given  to  th(!  subject,  in  addition  tt)  a 
(:o])y  ot  the  short  form. 

■  7.  Revi.se  the  hciading  for  suhpart  i,  to 
read  as  follows: 

Subpart  L — Prohibition  of  Third-Party 
Research  Involving  Intentional 
Exposure  to  a  Pesticide  of  Human 
Subjects  Who  Are  Children  or 
Pregnant  or  Nursing  Women 

■  8.  Revise  ^  2(). 1201  to  read  as  follows: 

§26.1201  To  what  does  this  subpart 
appty? 

This  snhpart  applies  to  any  re.search 
suhject  to  snhpart  K  of  this  part. 

■  9.  Revise  §  2(j.l  301  to  read  as  follows: 

§26.1301  To  what  does  this  subpart 
apply? 

This  snhpart  apj)lies  to  any  jierson 
who  suhmits  to  ERA  on  or  after  A])ril 

I. 'i,  2013  either  of  the  following: 

(a)  A  report  containing  the  results  of 
any  hiiinan  re.search  for  consideration  in 
connection  with  an  action  that  may  be 
performed  by  ERA  under  FIERA  (7 

II. S.C.  130-i30v)  or  section  408  of 
FFDCA  (21  U.SXl.  340a). 

(b)  A  report  containing  the  residts  of 
any  human  re.search  on  or  with  a 
|)e.sticide  for  consideration  in 
connet:tion  with  any  action  that  may  be 
|)(!rform(!d  by  ERA  under  anv  regnlatorv 
.statute!  administer(!d  by  El^A. 

§26.1302  [Amended] 

■  1 0.  In  §  20.1 302,  niinovc!  the  word 
“.shall.” 

§26.1502  [Amended] 

■  11.  In  §20.1.502: 

■  a.  Remove  in  the  first  sentence  of 
paragraph  (a),  the  period  after  the 
jdira.se  “during  an  inspection"  and  add 
in  its  place  a  comma. 

■  h.  Remove  in  the  .second  sentence  of 
paragraph  (a),  the  jdira.se  "The  agency” 
and  add  in  its  j)lace  “EIb\.” 

■  c.  Remove  in  the  last  sentence  of  the 
introductory  text  of  ])aragrai)h  (b).  the 
phrase  “the  Agenev”  and  add  in  its 
place  “ERA.” 

§26.1505  [Amended] 

■  12.  In  §  20.1505,  remove  from  the  la.st 
sentence,  the  citation  “§  20.1502(c)"  and 
add  in  its  place  "§  20.1502(h)(4).” 

§26.1507  [Amended] 

■  1 3.  In  §  20.1 507,  remove  from  the  la.st 
sentence!,  the  phra.se  “The  Agency”  and 
add  in  its  place  “ERA.” 

§§26.1601  through  26.1603  [Redesignated 
as  §§26.1603  through  26.1605] 

■  14.  Redesignate  §§  20.1001  through 
20.1003  as  §§20.1003  through  20.1005. 


■  15.  Add  new  §§20.1001  and  20.1002 
to  suhpart  1^  to  read  as  follows: 

§26.1601  To  what  does  this  subpart 
apply? 

This  .snh|)art  a|)])lies  to  both  of  the 
Idl  lowing: 

(a)  R(!vi(!w.s  by  liRA  and  by  the 
1  Inman  Studies  Revi(!w  board  of 
|)ropo.sals  to  conduct  n(!w  r(!search 
subject  to  §20.1125. 

(h)  Reviews  by  td’A  on  or  after  April 
15,  2013  and,  to  the  extent  nupiired  by 
§  20.1004.  by  tlu!  Human  Studies 
Review  board  of  n!ports  of  com])leted 
re.search  subject  to  §20.1701. 

§26.1602  Definitions. 

The  ilefinitions  in  §20.1102  al.so 
apply  to  this  suhpart. 

■  10.  In  newly  redesignated  §  20.1003: 

■  a.  Remove  j^aragrajjhs  (a)  anti  (e). 

■  1).  Redesignate  paragraphs  (h)  through 
(d)  as  (e)  through  (g). 

■  c.  Add  new  paragra])h.s  (a),  (h),  (c).  (d), 
and  (h). 

The  amendments  read  as  follows: 

§26.1603  ERA  review  of  proposed  human 
research. 

(a)  ERA  must  review  all  pro])osals  for 
new  hnman  re.stuirch  snl)milt(!d  nnd(!r 
§20.1125  in  a  timely  manner. 

(h)  In  reviewing  proposals  for  new 
human  re.search  submitted  nnd(!r 
§20.1125,  the  El^A  Administrator  must 
tionsider  and  make  det(!rminations 
r(!garding  tht!  scientific  validity  ami 
reliability  of  the  jjroposed  r(!.si!arch, 
including: 

(1)  Whether  the  re.search  would  ht! 
likely  to  ])roduc(!  data  that  addre.ss  an 
imjjortant  scientific  or  i)olicy  (|ue.stion 
that  cannot  be  resolved  on  the  basis  of 
animal  data  or  hnman  observational 
research. 

(2)  Whether  the  ])ropo.sed  research  is 
designed  in  accordance  with  current 
scientific  standards  and  practices  to: 

(i)  Addre.ss  the  research  (piestion. 

(ii)  Include  repre.sentative  study 
po])ulation.s  for  the  (!ndpoint  in 
{lu(!stion. 

(iii)  Have  adeejuate  statistical  power  to 
detect  aj)pro]iriate  effects. 

(3)  Whether  the  investigator  proposes 
to  conduct  the  nxscuirch  in  accordance 
with  rec:ogni7.ed  good  r(!.search  ])ractice.s. 
including,  when  appro|)riate,  good 
clinic:al  practice  guidelines  and 
monitoring  for  the  safety  of  subjects. 

(c)  In  nn  iewing  proposals  for  new 
re.search  submitted  under  §  28.1 125,  the 
ERA  Administrator  must  consider  and 
make  determinations  regarding  ethical 
asp(!Ct.s  of  the  pro])o.sed  r(!search, 
including: 

(1)  Wheth(!r  adequate  information  is 
available  from  prior  animal  studies  or 


from  other  sources  to  a.ssess  tlu! 
j)otential  risks  to  subjects  iu  the 
j)roposed  research. 

(2)  Whether  the  r(!.search  propo.sal 
aderjuately  i(h!nlifies  anticipated  risks  to 
human  .snhj(!ct.s  and  their  likelihood  of 
occurrence,  minimizes  identified  risks 
to  hnman  subjects,  and  identifies  likelv 
heni!fit.s  of  the  research  and  their 
distribution. 

(3)  Whether  the  jiropo.sed  re.search 
pre.s(!nls  an  acceptable  balance  of  risks 
and  benefits.  In  making  this 
determination  for  research  int(!nded  to 
reduce  the  intersp(!ci(!.s  uncertainty 
factor  in  a  j)esticide  risk  asse.ssment,  the 
ERA  Administrator  will  al.so  consider 
the  ])roce.s.s  laid  out  and  the  attendant 
discussion  for  evaluating  that  ty])e  of 
study  as  provided  in  Recommendation 
4-1  of  the  2004  Report  from  the 
National  Re.search  Council  of  the 
National  Academy  of  Sciences  (NAS), 
entitled  “Intentional  Human  Dosing 
Studies  for  ERA  Regnlatorv  Rur])ose.s: 
Scientific  and  Ethical  Issues.” 

(4)  Whether  subject  selection  will  be 
etpiitahle. 

(5)  Wh(!ther  subjects’  partici])ation 
would  follow  free  and  fully  informed 
consent. 

(0)  Whether  an  api)ropriately 
con.stitnt(!d  IRb  or  its  foreign  ecjuivalent 
has  a|)i)roved  the  proposed  re.search. 

(7)  If  any  person  from  a  vulmaahle 
])o])ulation  may  become  a  subject  in  th(! 
proposed  research,  whether  there  is  a 
c:onvincing  justification  for  selection  of 
such  a  penson,  and  wh(!ther  measur(!.s 
taken  to  protect  such  hnman  subjects 
are  ad(!(]uate. 

(8)  If  any  jjerson  with  a  condition  that 
would  put  them  at  increased  risk  for 
adversi!  effects  may  become  a  subject  in 
the  proj)os(!d  research,  whether  there  is 
a  convincing  justification  for  selection 
of  such  a  person,  and  whether  measures 
taken  to  protect  such  human  subjects 
are  adequate. 

(9)  Whetlu!r  any  i)ro])osed  ])ayments 
to  subjects  are  consi.stent  with  the 
principles  of  justice  and  respect  for 
])er.son.s.  and  whether  they  are  so  high 
as  to  constitute  undiH!  induc(!m(!nt  or  .so 
low  as  to  he  attractive  only  to 
individuals  who  are  socioeconomicallv 
di.sadvantaged. 

(10)  Whether  the  spon.sor  or 
investigator  would  ])rovide  needed 
medical  care  for  injuries  incurred  iu  the 
pro])os(!d  r{!search.  without  co.st  to  thi! 
human  subjects. 

(d)  With  re.s])ect  to  any  research  or 
anv  class  of  research  suhject  to  this 
suhpart.  the  ERA  Administrator  may 
recommend  additional  conditions 
which,  in  the  judgment  of  the  ERA 
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Administrator,  an;  necessary  tor  the 
protection  oi  lininan  .snl)j(;cts. 

•k  -k  "k  "k  -k 

(h)  Kl’A  nin.st  provide;  tlu;  snl)mitl(;r  of 
llu;  |)ropo.sal  copies  of  tlu;  Id’A  and 
lininan  .Studies  Revi(;\v  Hoard  n;vie\vs. 

■  17.  In  m;\vly  r(;d(;signat(;d  28.1804. 
r(;vise  paragraph  (a)  to  r(;ad  as  idllows; 

§26.1604  EPA  review  of  completed  human 
research. 

(a)  \Vh(;n  considering,  under  any 
r(;gnlatory  statute  it  adinini.sters.  data 
from  compl(;t(;d  r(;.s(;arch  involving 
intentional  exposure  of  humans  to  a 
pesticide;.  hPA  mn.st  tlmreuigldv  re;vie;\v 
the;  material  .sul)mitt(;el  nnele;r  §28.1303. 
if  any.  anel  e)tlu;r  available;,  relevant 
iideirmatiein  anel  eieieaiment  its 
exniedusiems  re;gareling  the;  se:ientifie:  anel 
e;tlne;al  e:e)nelue;t  eif  the;  re;.se;are;li. 
***** 

■  18.  Aeld  §§  28.1808  anel  28.1807  tei 
sul)|)art  1’  te)  re;ael  as  feilleiws; 

§26.1606  Human  Studies  Review  Board 
review  of  proposed  human  research. 

In  eximmenting  ein  preijjei.sals  feir  new 
re;se;are:h  .sul)mitte;el  to  it  by  bPA.  the; 
llumiin  .Stueiie;s  Re;vie;w  Beiarel  must 
ex)n.siele;r  the;  .seaentifie;  merits  anel 
e;thie:al  aspe;e;ts  of  the;  preipexseel  re.seareli. 
inedueling  all  e;le;me;nts  re;eiuire;el  in 
§28.1803(1))  anel  (e:)  anel  anv  aelelitie)nai 
ex)nelilie)ns  ie;ex)mme;nele;el  pursuant  te; 
§28.1803(el). 

§26.1607  Human  Studies  Review  Board 
review  of  completed  human  research. 

In  ex)mme;nting  een  reports  e)f 
ex)mplete;el  re;se;are;h  suhmitteel  to  it  hv 
hPA.  the  Human  ,Stnelie;s  Re;vie;w  13e)aiel 
must  ex)n.siele;r  the;  .seaentifie;  me;rits  anel 
i;thie:al  asp(;e:ts  of  the  ex)mple;te;el 
re;.se;aie:h.  anel  must  apply  the 
aj)pre)priate  stanelarels  in  suhpart  Q  e)f 
this  part. 

■  19.  Revise;  the;  he;aeling  leer  suhpart  Q 
te)  re;ael  as  fe)lle)ws: 

Subpart  Q — Standards  for  Assessing 
Whether  To  Rely  on  the  Results  of 
Human  Research  in  EPA  Actions 

■  20.  Re;vi.se  §§  28.1  701  tlne)ugh  2().l  70.') 
te)  re;ael  as  fe)lle)ws: 
***** 

.See:. 

2().17()1  To  wlial  elo(!s  tliis  seiliparl  ai)i)lv? 
2().1702  Delinilieais. 

2(i.1703  I’roliiliitioiis  <'i])|)lyii)g  to  all 
rejseeare:!)  siihjecl  le)  this  siiliparl. 

2(1.1704  Proliihitie)!)  e)f  re;liane:e;  on  m)e;lliie:al 
luiniiin  rese;are:li  willi  ne)n-])n)gnanl.  non- 
nursing  aelults. 

20.170.')  I’roliihilion  eif  re;liane:e;  ein  nnelliie:al 
lininan  re;se;;ire:h  willi  ne)n-|)re!gnant.  nein- 
mirsing  aelults  initialeel  alleir  April  7. 
2000. 


§26.1701  To  what  does  this  subpart 
apply? 

(a)  Fe)r  ele;e:isie)ns  unele;r  IdFRA  (7 
l]..S.(;.  138-138y)  e)r  .se;e;tie)n  408  e)f 
FFlKiA  (21  l)..S.{'..  348a),  Ibis  suh])<ut 
applie;s  te)  ie;.se;are;h  inve)lving  inte;ntie)nal 
e;x|)e)sure;  eif  luiinan  suhje;e;t.s  te)  any 
suhstane:e;. 

(h)  Fe)r  ele;e:isie)ns  uneier  any  re;gulate)rv 
statute;  aelministe;re;el  by  FFA  e)the;r  tlian 
lhe)se;  statute;s  ele;siguate;el  in  paragra])h 
(a)  eif  tliis  see;tie)n,  this  suhpart  ap|)lit;s 
te)  re;se;atx:h  iuve)lving  iute;ntie)nal 
ex])e).sure;  e)f  human  snhje;e:ts  to  a 
])e;.stie:iele;. 

§26.1702  Definitions. 

The;  elefinitieens  in  §28.1102  anel 
§  28.1 202  alse)  apply  te)  this  suhpart. 

§  26.1 703  Prohibitions  applying  to  all 
research  subject  to  this  subpart. 

(a)  Fie)hihitie)n  e)f  ie;lianex;  e)n 
se;ie;ntifie:iilly  invaliel  re;.se;aie;h.  lil’A 
must  ne)t  re;ly  e)n  ehitii  fie)m  re;se;iue:h 
suhje;e:l  te)  this  suhi)art  utileiss  FFA 
de;te;rmine;.s  that  the;  elatei  ;ne;  ie;le;vant  te) 

<1  se:ie;ntifie:  e)r  ])e)lie:y  e|ue;stie)n  imi)e)rtant 
fe)r  FFA  ele;e:isie)nmaking.  that  the;  elata 
we;re;  ele;rive;el  in  ii  manne;r  that  miike;.s 
the;m  .se:ie;ntifie;<illy  valiel  anel  ie;liahle;, 
anel  that  it  is  a])])re)priate;  te)  use;  tlie;  elata 
fe)r  the;  purj)e).se;  pie)pe).se;el  hv  FPA.  In 
making  sue:!)  ele;te;nninatie)ns.  FFA  must 
e;e)nsiele;r; 

(1)  \Vhe;the;r  the;  re;.se;are;h  wiis 
ele;signe;el  anel  e:e)nelue:te;el  in  ae:e:e)relane:e; 
with  a])pre)priate;  se:ie;ntific  stanelarels 
anel  prae;tie;e;s  pie;vailing  at  the;  time;  the; 
re;se;are:h  w;is  ex)nelue:te;el. 

(2)  Tlu;  e;xle;nt  le)  whiedi  the;  re;se;are:h 
suhje;e;ts  are;  re;])re;.se;ntative;  e)f  the; 
l)e)pulatie)ns  for  the;  e;nelpe)int  eer 
e;nelpe)ints  in  e]ue;stie)n. 

(3)  The;  .statistie:al  pe)we;r  e)f  the;  elata  te) 
suj)pe)rt  the;  se:ie;ntific  ex)ne:lusie)n  EPA 
inte;nels  te)  elraw  fre)m  the;  elata. 

(4)  In  a  stuely  that  re;])e)rts  only  a  No 
C)hs(;rve;el  Effe;e;t  Le;ve;l  (NOEL)  eer  a  Ne) 
Ohse;rve;el  Aelve;rse;  Effe;e:t  Le;ve;l 
(NOAEL),  whe;the;r  a  eleese;  le;ve;l  in  the; 
stuely  gave;  rise;  te)  a  hie)le)gie:al  e;ffe;e;t, 
lhe;re;hy  ele;me)nstrating  that  the;  stuely 
hael  aele;e|uate;  se;nsitivily  te)  ele;te;e:t  an 
e;ffe;ct  e)f  inte;re;.st. 

(h)  Pre)hihitie)n  e)f  re;liane;e;  e)n  re;se;are:h 
suhje;e:t  tei  this  suh|)art  inve)lviug 
inte;nlie)nal  e;x|)e)sure;  e)f  human  suhje;e:ls 
wlu)  are;  pre;gnanl  we)me;n  (;mel  the;re;fe)re; 
lhe;ir  fe;tu.se;s),  nursing  we)me;n,  eir 
e:hilelre;n.  Exexipl  as  ])re)viele;el  in 
§28.1708, 1'3’A  mn.st  not  re;lv  on  elata 
fre)m  any  re;.se;are;h  suhje;e;t  te)  this  suhpart 
inve)lving  inle;nlie)nal  e:xi)e).sure;  eif  anv 
human  .suhje;e;t  whe)  is  >i  i)re;gnant 
we)man  (anel  lhe;re;fe)re;  he;r  fe;tn.s),  a 
nursing  weeman,  e)r  a  ediilel. 


§  26.1704  Prohibition  of  reliance  on 
unethical  human  research  with  non¬ 
pregnant,  non-nursing  adults. 

(a)  This  se;e:tie)n  ap])lie;s  te)  re;se;are:h 
suhji:e;t  to  this  suh])art  that  is  ueit  .suhje;e:t 
te)  §28.170.'). 

(h)  Exe:e;pt  as  pre)viele;el  in  §28.1708, 
EPA  must  ne)t  re;ly  e)n  elata  from  any 
re;,se;are:li  suhje;e:t  lei  this  se;e;tie)n  if  the;r(; 
is  e:le;ar  anel  ceenvineang  e;viele;ne;e;  that: 

(1)  'flu;  e:e)nelue:t  e)f  the;  re;se;are:h  was 
fnnelame;ntally  une;thie;al  (e;.g.,  the; 
re;.se;are:h  w;is  iute;nele;el  te)  ,se;rie)uslv  harm 
])artie:ipants  e)r  faile;el  te)  e)htain  infe)rme;el 
ex)n.se;nt):  e)r 

(2)  'file;  e:e)nelue:t  e)f  the;  re;se;are;h  Wiis 
ele;fie;ie;nt  re;lative;  te)  the;  e;thie;al 
.stiinelarels  ])re;vailing  at  the;  time;  the; 
re;.se;are;h  was  e;e)nelue;te;el  in  a  way  that 
])lae:e;el  ])artie:i])!mt.s  at  ine:re;ase;el  risk  e)f 
liarm  (hase;el  em  kne)wle;elge;  available;  at 
the;  time;  the;  stuely  was  e:e)neliicte;el)  or 
impaiix;el  the;ir  infe)rme;el  e:e)n.se;nt. 

(e:)  'flu;  ])re)hihitie)n  in  this  se;e;tie)n  is 
in  aelelitie)!!  te)  the;  i)re)hihitie)ns  in 
§28.1703. 

§26.1705  Prohibition  of  reliance  on 
unethical  human  research  with  non¬ 
pregnant,  non-nursing  adults  initiated  after 
April  7,  2006. 

(a)  This  se;e:tie)n  a])])lie;s  le)  re;.se;are:h 
suhje;e:t  le)  this  suhj)arl,  that: 

(1)  Was  initi;ite;el  afte;r  April  7,  2008. 

(2)  Was  suhje;e;t,  at  tlu;  time;  it  was 
e:e)nelue:te;el.  e;ithe;r  te)  suhparls  A  lhre)Ugh 
L  of  this  part,  e)r  to  tlu;  e:e)elifie:atie)n  of 
tlu;  (x)mnu)n  Rule;  hv  ane)the;r  Fe;ele;ral 
ele;partme;nt  e)r  age;ne:y. 

(h)  Exe:e;i)t  as  pre)viele;el  in  §28.1708, 
EPA  must  ne)t  re;ly  on  elata  freem  anv 
re;.se;are:h  .suhje;e:t  te)  this  .se;e:tie)n  unle;.ss 
EPA  de;te;rmine;s  that  the;  re;se;are;h  was 
e:e)nelue;te;el  in  substantial  e;e)m])liane;e; 
with  e;ithe;r: 

(1)  All  applicable;  pre)visie)ns  of 
suh])arts  A  thre)ugh  L  e)f  this  part,  e)r  tlu; 
e:e)elifie:atie)n  e)f  tlu;  (iomme)))  Rule;  by 
ane)the;r  Fe;ele;ral  ele;])artme;nt  e)r  age;ne:y: 
e)r 

(2)  If  the;  re;se;are:h  was  e:e)nelue:te;el 
enitsiele;  the;  llnite;el  .State;s,  with 
l)re)e;e;elure;s  at  le;a.st  as  pre)te;clive;  of 
.suhje;cts  as  lhe)se;  in  suhpiirts  A  thre)ugh 
L  e)f  this  part,  e)r  the;  e:e)elifie:a1ie)n  e)f  the; 
(x)mnu)n  Ride;  hv  ane)the;r  Fe;ele;ral 
ele;])artme;nt  e)r  age;ne;y. 

(e.)  Exe:e;])t  as  ])re)viele;el  in  §28.1708, 
Id’A  must  neit  re;ly  e)n  elata  freem  anv 
re;.se;are;h  suhje;e:t  te)  this  se;e:tie)n  unle;ss 
I'iPA  ele;te;rmine;s  that  tlu;  re;.se;are;h  was 
ex)nelue;le;d  in  substantial  e:e)mpliane:e; 
with  e;ithe;r: 

(1)  A  pre)pe).sal  that  was  founel  te)  he; 
ae:e:e;])lahle;  unele;r  §  28.1803(e;),  anel  lU) 
anu;nelnu;nts  te)  e)r  ele;viatie)n.s  from  that 
j)re)pe)sal  ])lae;e;el  ])iu’lie;ipants  at 
ine:re;a.se;el  risk  e)f  harm  (ha.se;d  e)n 
kne)wle;elge;  available;  at  tlu;  time;  the; 
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.study  was  eonducted)  or  impaired  their 
informed  con.sent.  If  FFA  discovers  that 
th(!  suhmitter  of  the  propo.sal  matea  iallv 
misr(!])resent(!d  or  knowingly  omitted 
information  that  would  have  alttaed  the 
outcome  of  I'd’A’s  evaluation  of  tin; 
|)roposal  under  ^  2(i.l()()3(c).  EPA  must 
not  rely  on  that  data. 

(2)  A  ])ro|)osal  that  would  have  been 
found  to  he  acceptable  under 
§  28.1  ()t)3(c),  if  it  had  been  subject  to 
review  under  that  section,  and  no 
amendments  to  or  d(!viations  from  that 
])roposal  placed  j)articij)ant.s  at 
increa.sed  risk  of  harm  (ha.sed  on 
knowledge  available  at  the  time  tin; 
study  was  condnct(Hl)  or  impaired  their 
informed  con.sent. 

(d)  The  prohibition  in  this  section  is 
in  addition  to  the  prohibitions  in 
§28.1703. 

§26.1706  [Amended] 

■  21 .  In  §  28.1 708,  remove  in  ])aragraph 
(d)  the  word  ‘‘imhlishes”  and  add  in  its 
l)lace  the  phrase  "has  pul)lished.” 

IFK  Ooc.  2()i;!-():t4.")()  Filed  iim| 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R10-OAR-201 1-0367;  FRL-9756-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Alaska; 
Regional  Haze  State  Implementation 
Plan 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  submittal 
from  the  State  of  Alaska  as  meeting  the 
reciuirements  of  Clean  Air  Act  (CAA) 
.sectionsl89A  and  18913  and  federal 
regional  haze  regulations.  'Fhe  SIP 
implements  a  regional  haze  program  in 
th(!  State  of  Ala.ska  for  the  first  regional 
haze  jilanning  period,  through  )uly  31. 
2018.  This  suhmittal  addre.sses  the 
reejuirements  of  the  Clean  Air  Act  (CAA) 
and  EPA’s  rules  that  retiuire  states  to 
prevent  any  future  and  remedv  anv 
exi.sting  manmade  impairment  of 
visibility  in  mandatory  Class  I  anuis 
canscul  by  emissions  of  air  pollutants 
from  numerous  sources  located  over  a 
wide  geogra])hic  area  (akso  referred  to  as 
the  “regional  haze  ])rogram").  In  this 
action,  EPA  is  a])i)roving  all  ])rovision.s 
of  Alaska’s  Regional  Haze  SIP 
suhmi.ssion,  including  the  reciuirements 
for  the  calculation  of  baseline  and 
natural  visihilitv  c:onditions.  statewide 


inventory  of  visibility-impairing 
pollutants,  best  available  retrofit 
technology  (BAR'l  ),  Reasonable  Progress 
Coals  (RPCs),and  Eong-'l’erm  Strategv 
(ETS).  Additionally.  EPA  is  approving 
the  Alaska  Department  of 
Environnumtal  Conservation  13(!st 
Available!  Reitrofit  'rechnologv 
regulations,  and  amendm(!nts  to 
Alaska’s  Area  Wide  Pollution  Control 
Program  for  Reigional  Haze. 

DATES:  This  final  rule  is  effective  March 
18,  2013. 

ADDRESSES:  EPA  has  estahli.shed  a 
docket  fe)r  this  action  under  Docket  ID 
No.  EPA-R1()-()AR-2()1 1-0387.  All 
documents  in  tlu!  docket  are  listed  on 
the  wwn  .ivguldtions.govW'ch  site. 
Although  li.st(!d  in  the  index,  some 
information  is  not  puhlic.ly  available, 
e.g..  Confidential  Business  Information 
(CBl)  or  other  information  whose 
disclosure  is  restricted  hv  statute. 

Certain  other  material,  such  as 
co])yrighted  material,  is  not  placiul  on 
tlu!  Internet  and  will  he  publicly 
available  only  in  hard  copy  form. 
Pnhliclv  available  dockiit  matiirials  are 
available  either  ehictronically  through 
www'.tvgiihit ions. gov  or  in  hard  copy  at 
the  State  ;md  Tribal  Air  Programs  Unit, 
Office!  of  Air  Wa.ste  and  'Poxics,  EPA 
Region  10.  1200  Sixth  Avenue.  .Seattle, 
\VA  98101.  I'iPA  riKiuests  that  if  at  all 
])o.ssihle.  yon  contact  the  individual 
listed  in  th(!  FOR  FURTHER  INFORMATION 
CONTACT  section  to  vi(!W  tlu!  hard  co|)V 
of  the  docket.  Yon  may  view  the  hard 
cojjy  of  the  docket  Monday  through 
Friday.  8:00  a.m.  to  4:00  ]).m.,  (!xcluding 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Rose,  EPA  Region  10,  .Suite  ?)00, 
Office  of  Air,  Waste  and  3’oxics,  1200 
.Sixth  Avenue,  .Seattle,  WA  98101,  (208) 

.5 .5  3-1 949. 

SUPPLEMENTARY  INFORMATION: 

Definitions 

For  the  ])nrpo.se  of  this  document,  we 
are  giving  meaning  to  certain  words  or 
initials  as  follows: 

(i)  'Pile  words  or  initials  Act,  (iAA,  or 
C'Aoan  Air  Act  m(!an  or  refer  to  the  Clean 
Air  Act,  unle.ss  thi!  c:ontext  indic:ates 
otherwise. 

(ii)  The  words  EPA,  n  e,  us  or  our 
mean  or  refer  to  the  United  .Statcis 
Environmental  Protection  Agency. 

(iii)  3’he  initials  .S/P  mean  or  refer  to 
State  hn])lementation  Plan. 

(iv)  ’Phe  words  Alaska  and  Stale  mean 
the  .State  of  Ala.ska. 

Table  of  (Contents 

I.  Hackgroinul  Inferinalion 
It.  Respon.se  to  C^eminents 
III.  Pinal  Action 


IV.  .Statiitorv  and  Executive!  Orders  R(!vi(!w 

I.  Background  Information 

In  the  CAA  Amendments  of  lt)77. 
Congress  estahlislu!d  a  program  to 
])rotect  and  improve  visibility  in  the 
national  ])ark.s  and  wilderness  areas.  .See 
CAA  section  1()9A.  Congress  am(!nded 
the  visibility  i)rovision.s  in  the  CAA  in 
1990  to  focus  attention  on  the  problem 
of  regional  haze.  .See  CAA  section  18913. 
EPA  ]n'omnlgated  regulations  in  1999  to 
implement  .sec:tions  189A  and  18913  of 
the  Act.  'Phe.se  regulations  retiuire  states 
to  develo])  and  im])lement  ])lans  to 
ensure  reasonable  progress  toward 
improving  visibility  in  mandatory  Cla.ss 
1  Federal  areas  '  (Cla.ss  1  areas).  84  FR 

3. '5714  ()ulv  1.  1999):  .see  also  70  FR 
39104  Only  8.  200.'i)  and  71  FR  80812 
(C)c:toher  13,  2008). 

On  February  24,  2012,  EPA  published 
a  Notice  of  Proposed  Rulemaking  (NPR) 
for  the  State  of  Ala.ska.  .See  77  FR  11022. 
In  the  NPR,  EPA  propo.sed  approval  of 
the  Alaska  .SIP  submittal  that  addr(!s.s(!s 
regional  haze  for  the  planning  ptn  iod 
2008  through  2018.  Tht!  Regional  Haze 
Plan  was  submitted  to  EPA  on  April  4, 
2011.  .Specificaliv,  EPA  |)ropo.sed  to 
a])])rov(!  all  ])rovisions  of  Alaska’s  Ajtril 

4,  2011  R(!gional  Haze  .SIP  submission. 

In  this  action,  El’A  is  a|)])roving  all 
provisions  of  Ahiska’s  Regional  Haze 
.SIP  suhmi.ssion,  including  the 
re(|uirenu!nts  for  the  calculation  of 
baseline  and  natural  visihilitv 
conditions,  statewide  inventorv  of 
visibility-impairing  jiollutants,  best 
available  retrofit  technology  (BART). 
Reasonable  Progress  (foals  (RPCs),  Long- 
Term  Strategy  (ETS).  ADEC’s  13 ART 
n!gulations  in  18  AAC  .'30.280,  and  the 
amendments  to  18  AAC  .'30.030  which 
adopts  by  reference  Volume  11.  .Section 
III.  F.  Open  Burning:  Volume  II,  .Section 
III.  K.  Area  Wide  Pollution  Control 
Program  for  Regional  Haze;  and  Volume 
II,  Apj)endices  to  Volume  11. 

'  -Aouis  (li!si}>nal(icl  as  inandalm  v  Class  I  Fiulia  al 
areas  consist  ol  national  parks  oxciuulin^  liOOtl 
acrt!S.  wildiM'iicss  areas  and  national  iiKanorial  parks 
exceediim  .S(K)l)  af;res.  and  all  international  parks 
that  were  in  (ixislciiici!  on  August  7.  1977.  42  II..S.C. 
7472(a).  In  accordance  with  section  ItitlA  otthe 
Clean  Air  Act.  El’A.  in  consultation  with  the 
l)(!partinent  ol  Interior,  itroinulgatial  a  list  ol  Uiii 
ansis  when;  visihilitv  is  idiuitilical  as  an  important 
value.  44  I'R  l>9122  (November  :i().  1979).  The 
(wieni  ol  a  mandatorv  Class  I  area  inchiihis 
sul)s(!(|uent  changt^s  in  houndaries.  such  as  park 
expansions.  42  II..S.C.  7472(a).  Although  states  and 
tribes  mav  d(!signat(!  as  Class  I  additional  arcxis 
which  thev  considiu'  to  have  visihilitv  as  an 
im|)ortant  value,  the  riMpiinanents  ot  the  visibility 
))rogram  set  lorth  in  section  Hitt, A  o!  the  Clean  Air 
Acl  apply  oidy  to  "mandatory  Class  I  F'cfderal 
areas."  Each  mandatorv  Class  I  luuleral  artui  is  tin; 
responsibility  of  a  "Fedmal  Land  Manager."  42 
II..S.C.  7()()2(i).  When  we  us(!  the  ttani  "Class  I  area" 
in  this  action.  \vv  nuxm  a  "mandatorv  Class  I 
Federal  area." 
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A  detailed  explanation  ol  the 
nMinireinents  for  regional  haz(;  SlI’s  as 
well  as  Id’A’s  analysis  of  Alaska’s  SIP 
submittal  was  provided  in  the  NPR  and 
will  not  be  nijjeated  in  detail  Ikmc!. 

Most  of  the  comments  received  on  the 
NPR  addressed  the  Ilealv  coal-fircnl 
power  plant  (Mealy  Power  Plant)  located 
in  Ihialy,  Alaska  just  five  miles  from 
Denali  National  Park.  The  Mealy  Power 
Plant  consists  of  2  power  gcmerating 
units.  Unit  1  is  subject  to  BART  as  a 
nominal  25  megawatt  (MW)  c;oal-fired 
electric  generating  unit  that  was  initially 
(X)nstructed  in  1087.  Unit  2.  akso 
referred  to  as  the  1  lealy  (lean  (ioal 
Project  (IKXiP),  is  a  nominal  50  MW 
coal-finul  electric  generating  unit,  was 
constructed  in  1‘)97.  is  not  subject  to 
BART,  and  has  not  o])erated  since  19‘)0. 
(iolden  Valley  Electric:  As.sociation,  Inc. 
(CIVEA)  owns  and  operates  Unit  1. 

(iVl'lA  and  the  Ala.ska  Industrial 
Dcivelopment  and  Exi)ort  Authority 
(AIDEA)  currently  own  Unit  2.  CiVEA 
and  AIDEA  intend  to  rccactivate  and/or 
re.start  Unit  2.- 

.SidcscHpient  to  the  publication  of  the 
NPR.  the  United  .States  cmtered  into 
ncigotiations  with  (iVEA  and  the  AIDEA 
rcigarding  their  future!  work  plans  and 
intent  to  operate  Unit  2  at  thc!  Mcialv 
Power  Plant.  I’liese  ncigotiations 
rcisulted  in  the  Unitcid  Statcis.  on  bcihalf 
of  El’A.  filing  a  civil  complaint  for 
injunctive  relief  concurrentlv  with  a 
consent  decrcie  in  the  Unitecl  .States 
District  Uourt  for  the  District  of  Alaska.  ' 
'fhe  consent  decree  recognizcis  that 
(I YEA  and  AIDEA  intend  to  reactivate 
and/or  restart  Unit  2  and  that,  as  allc!ged 
in  the  comjilaint  accompanying  the 
consemt  decree,  the  United  States 
bc!liev(!s  that  UVEA's  and  AlDEA's 
project  at  Unit  2  at  the  Mcndy  Power 
I’lant  would  rcisult  in  the  ojeeration  of  a 
new  source  or.  in  the  alternative,  a 
major  modification  of  an  existing  soun:e 
without  obtaining  the  ncjcessarv  ])ermits 
under  the  Ac:t  and  without  the 
installation  and  operation  of  the  statc!- 
of-th(!-art  controls  ncices.sary  under  the 
Act  to  reduce  air  pollutants,  particularly 
oxid(!S  of  nitrogen  (NOx)  emissions  from 
Unit  2.  While  not  admitting  liabilitv, 
UVEA  and  AIDEA  agrinul  to  complv 
with  spcicified  |)ollution  control 
reciniremcints  and  emissions  limits  for 

-Unit  2  pn!\ ioiisly  wiuil  tlirimgli  I’nAinitiitn  of 
.Sigiiilicant  l)(!l<!iioialioii  (I’.SU)  rt!vi(nv  and  i'(!(:(!iv(!d 
an  Air  Qualitv  Cnnlrol  l’(M'niit  issinul  in  and 
anu!ndnd  in  HUM.  On  Inlirnarv  H.  2(11  1.  ADIXi 
issnnd  I'inal  ;\ir  Qualitv  ('.(introl  1‘nrmil  No. 

AQ(n7:i  l  VI*02  loOVI’A. 

‘  I  'nilfd  SliiU's  V.  dolilcn  Willey  Eleetrie 
Associdlion.  Inc.  mid  Alaska  Indaslrial 
Develaimieiit  and  Expail  AatliarityAVw.  No.  4:12- 
(:v-(l(l()25-KKU  (U.  Alaska).  Till!  Uniliid  .Status  lilud 
an  l!no|)|iosud  Motion  to  Knlur  llui  ConsunI  Ducruu 
on  Novumliur  14.  21112. 


Unit  1  iind  Unit  2  at  the  Ilealv  Power 
Plant. 

The  consent  decree  recpiires  UVEA  to 
install  Sehictive  Non-(',iit:ilytic 
Reduction  (SNUR)  on  Unit  1  on  or 
before  .September  30.  2015  or  18  months 
iifter  Unit  2  first  fires  co:il,  whichever  is 
hiter.  Additionally,  by  Decennher  31. 

2022.  UVlv\  must  elect  to  either 
lierimmently  retire  Unit  1  by  Dctcemher 
23.  2024  or  instiill  .Selective  Ualalvtic 
Reduction  (.SUR).  If  UVEA  cilects  to 
operate  Unit  1  after  December  31, 2024 
it  must  continuously  operate  the  .SUR 
and  com])ly  with  specified  enii.ssion 
limits.  The  consent  decree  also  rcupiires 
UVfiA  and  AIDEA  to  install  .SUR  on  Unit 
2  on  or  before  .September  30.  2015  or  24 
months  after  it  fir.st  fires  coal  and  to 
comply  with  sjicicified  emission  limits. 

The  consent  decree  also 
acknowledges  that  EPA  is  currently 
reviewing  the  Rcigional  Maze  .SIP 
submittal  from  Alaska  and  that  EPA 
may  consider  the  enforceable  conditions 
in  the  con.sent  decrcu!  whciii  it  takes  final 
action  on  that  .SIP  submission. 
Additionally  tbc!  consent  decrcic 
provides  that  nothing  in  the  consent 
decrcic!  relievcis  (iVlvX  or  AIDEA  of  their 
obligation  to  comply  with  all  applicable! 
stale  or  huleral.  stale!  and  loc.d  hews  and 
re!gidali()ns,  sp(!cifically  including  the! 
BAR  T  re!(juire!m(!nts  in  the  Alaska  .SIP  or 
emission  limits  or  eh!.ielhne!s  for  the! 
installation  of  jnellution  controls  sed 
forth  in  the!  re!gedations. 

II.  Response  to  (ioinmeiits 

Id'A  iMceiveel  a  number  of  comments 
on  the  propo.seel  action  to  api)r()ve!  the 
Ahiska  Re!gi()n;il  Maze  .SIP  submittal. 
These  comm(!nts  were  received  from  the 
Ahiska  D(!partment  of  Environmemta! 
(ion.servation  (ADEU),  .Sienra  Ulub,  the 
Niitional  Park  .Service.  Denali  Uitizens' 
Uouncil,  National  Parks  and 
Uon.servation  A.ssociation  (NP(iA),  and 
Uolden  Valley  Electric  A.ssoci.ition 
(UVEA)  and  a  numb(!r  of  individual 
(:omm(!nl(!rs  or  meanbens  of 
organizations.  The  individual  comments 
included  many  identical  or  neiarly 
identical  commemt  h!tte!rs  that  wen'C!  ]);ut 
of  a  public  comment  campaign 
s])()ns()re!(l  by  .Sierra  Ulnb,  NP(iA  and 
(d^EDO.  Adehtionallv,  on  lime  29,  2012. 
Eeirth  (ustice  submitted  a  h!tt(!r  to  EPA 
oil  behalf  of  the  NPU.A  commenting  on 
a  numb(!r  of  R(!gi()nal  Maze  .SIPs, 
including  Alaska,  tluit  were  jiending 
r(!vi(!w  b(!fe)re!  the  eigency.  Iwc!!!  though 
the  letter  was  submitted  afte!r  the  close 
of  the  comment  jieriod  for  this  action, 
we  have  taken  these  comments  into 
account  and  are  re!spe)nehng  to  those 
comments  relevant  to  this  action  in  this 
notice. 


The  I’iPA’s  re!S]K)nse!s  to  the  (:onnne!nts 
are  grouped  into  three  cate!g()rie!s:  (1) 
Uomme!nts  on  BART  for  Mealy  Unit  1; 

(2)  (;omme!nts  on  Re!ii.sonabh!  Progr(!.ss 
and  M(!alv  Unit  2;  and  (3)  Ueneriil 
Uomments. 

A.  (A)iuiu(inls  Uvlatdd  to  BAIVl'  for  Hoalv 
I  ’nit  I 

As  note!(l  .ibove!,  the  nuijority  of  the! 
e:e)mm(!nts  re!C(!ive!(l  re!lat(!(l  to  the!  Mexily 
Powc!!'  Plant.  Nnmerous  c()mm(!nts  were 
ree:(!ive!(l  r(!g;ir(ling  the!  se!h!cti()n  of 
.Selective!  Non-Uatalytic  Reuluc.tion 
(.SNUR)  rather  them  .Seh!ctive!  (Catalytic 
Re!(lue:ti()n  (S(iR)  as  BART  for  Meiiily 
Unit  1.  Many  of  the  comments  focused 
on  the!  cost  of  controls,  cost 
eflectiveaiess  calculations,  and  the  lack 
of  an  enforceable  shut  down  date  for  the 
unit. 

After  reviewing  the  jiublic  comments, 
we  iierformeel  additional  analyses  of  the 
cost  (!ffective!n(!ss  associated  with  the 
various  NOx  control  technologies 
considered  by  ADE('.  in  determining 
BAR'f  for  Unit  1  at  the  Ilealv  Power 
Plant.  While  evahuiting  the  jniblic 
comm(!nts  r(!ce!ive!(l  on  the  projiosed 
<ip])r()val  of  the  Alaska  Regional  Maze! 

.SIP  submission,  we  considered  the 
(!nf()rc(!abh!  conditions  in  the!  c()ns(!nt 
decrcM!  and  the!  resulting  controls,  limits 
and  emission  re!(luctions.  We  also 
(:onsi(h!re!(l  onr  additioneil  teuibnical  and 
cost  e!ff(!ctive!n(!ss  amilyses.  The  specific 
comments  and  responses  are  de.scribed 
be!low. 

(JoiniuonI:  A  number  of  commenters 
asserte!d  that  BART  should  be!  .SUR  for 
Meudy  Unit  I.  More  si)(!cifically,  a 
comment  concludeKl  that  BAR  T  for 
Me!;ily  Unit  1  should  reKpiire  the 
installation  .md  operation  of  .SUR  at  a 
0.035  Ib/mmBtu  emission  limit  ;md 
stated  that  .SUR  technology  is  the 
industry  standard  for  NUx  removal. 
Other  commenters  asserted  that  .SUR 
could  achieve  a  limit  Iwtween  0.05  and 
0.07  Ibs/mmBtu.  In  the  commenters' 
view,  the!  .State's  analysis  ov(!restim<ite(l 
the  .SUR  costs  and  undereistimateul  its 
benefits.  One  comment  jiointed  to  EPA’s 
finding  in  other  determinations  that 
BART  for  NOx  is  0.05  Ibs/mmBtu.  For 
the  .San  luan  coal-fired  generating 
station  in  New  Me!xico.  EPA  impose!(l  a 
0.05  Ibs/mmBtu  BART  limit,  and  the 
fiiiid  permit  for  the  Desea  t  Rock  coal- 
fired  genieniting  jilant  imposed  a  limit  of 
0.035  Ibs/mmBtu. 

Bosponso:  EPA  agr(!e!s  that  a  more 
stringent  emission  rate  is  achievable 
with  SUR  than  with  SNUR.  A  BART 
determination  is  based  on  consideration 
of  multijile  factors.  As  eexplaiiuHl  in  the 
NPR.  the  State  found  that  .SUR  is  not 
cost  eflective  at  this  facility  for  an  8  yeiar 
eKjuipment  liletime.  Although  EPA  does 
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not  agree  witli  the  State’s  use  ol  an  8 
y(!ar  (HiuiiJinent  life,  we  are  aj)i)r()ving 
the  HAK'r  limit  for  N()\  of  0.20  Ihs/ 
inmlltii  based  on  tlu;  installation  of 
SNCiR.  After  c;onsi(l(!ring  the  comments 
received,  Fl’A  c:alculat(!(l  the  cost  of  S(iK 
using  a  30  year  lifetime  for  the  controls 
in  addition  to  tin;  20  V(!ar  lifetime  cost 
calculation  that  Id’A  had  undertaken 
prior  to  the  pro])osed  action.  Ha.sed  on 
the  vendor’s  (juote  for  SdR  and  having 
eliminatcul  costs  that  were  not 
consistent  with  FPA’s  (iontrol  (io.st 
Manual.  ERA  found  that  the  cost 
effectiveness  of  SC’.R  at  Healy  Unit  1  is 
about  .S.'l.t)00/ton  for  a  20  year 
(uiuipment  lifetime,  and  about  S,'),300/ 
ton  for  a  30  year  lifetime.  See 
“Revisions  to  Healy  Unit  1  Cost 
Effectivemiss  (Calculations”,  memo  from 
Zach  Hedgpeth  to  Keith  Ro.se,  October 
l.l.  2012.  Ba.sed  on  modeled  results  of 
visibility  impacts  at  different  emi.ssion 
rates,  the  State  also  found  that  the 
incremental  visibility  improvement  at 
l)(;nali  National  Park  associated  with  an 
(iinission  rate  of  0.07  Ihs/mmBtn 
(achievable  with  SUR)  versus  the 
improvcanent  ex])(!cted  with  an 
emission  rate  of  0.10  Ih/mmlltu 
(achievable  with  SNCCR)  to  he  relatively 
small  (about  0.1 7  dv). 

In  this  case,  as  (!xi)lained  in  more 
detail  in  the  proposal,  ADE(C  selected 
the  BART  N()\  emi.ssion  limit  h)r  Healy 
Unit  1  ha.sed  on  tlunr  consideration  of 
the  BART  five-step  review  |)roc;ess. 
information  ])rovided  in  UVEA’s  BAR'l' 
analyses,  the  Enviroplan  UVEA  Healy 
BART  Report,  and  a  decision  by  ADEU 
to  grant  (iVEA’s  recpiest  to  allow  for 
some  o])erational  variability  in  the  N()\ 
emission  rate  for  Healy  Unit  1.  77  ER 
11034,  February  24,  2012.  'fhe  Regional 
1  laze  rule  grants  States  the  authoritv  to 
make  the  initial  determination  of  what 
constitutes  BART.  ERA  reviews  that 
determination  to  ensure  that  the 
appropriate  factors  were  considered  and 
that  the  determination  by  the  State  is  a 
reasonable  one. 

BAR'l’  is  a  source  by  source 
determination  based  on  c.onsideration. 
among  other  things,  of  the  cost  of 
controls  at  the  source  and  the  visihilitv 
improvement  exi)ected  to  residt  from 
the  installation  of  controls  at  the  source. 
In  other  words,  each  BAR'l' 
determination  is  made  based  on  a  site- 
specific.  fact -specific  evaluation  of  the 
])articular  BAR'F  source.  Here,  to  name 
l)ut  one  difference  between  Healv  and 
the  San  )uan  (Generating  Station  as  an 
exam])le,  the  BAR'l’  unit  at  Healv  is  onlv 
rated  at  25  MW.  whereas  the  four  units 
at  the  San  Juan  facility  are  rated  at  a 
total  of  1.8()()  MW.  'Fhe  size  of  the  unit 
can  affect  both  the  cost  effectiveness  of 
controls  as  well  as  the  associated  air 


(piality  or  visibility  impacts.  As  a  residt, 
th(!  conclusion  that  SCR  is  BAR'F  for  one 
facility  is  not  detmininative  in  another 
BAR'F  determination.  'Fhe  di!cision  as  to 
a|)|)ro])riate  controls  for  the  Desert  Rock 
facility  to  m(!et  the  riupiirmnents  of 
another  (;AA  program,  the  ])r(;vention  of 
significant  deterioration  or  BSD 
])rogram,  is  of  even  lijss  relevance  to  the 
determination  of  BAR'F  for  Healv  Unit  2. 

I'GRA  also  notes  that  ])ursuant  to  the 
con.sent  decree  described  above,  no  later 
than  December  31, 2022,  (GVEA  must 
decide  whidher  it  will  continue  to 
o])erate  Unit  1  past  December  31, 2024 
(the  date  ipion  which  ADEU  based  its 
cost  effectiveness  calculations)  or 
whether  it  will  permanently  retire  the 
Unit  by  December  31, 2024.  If  UVEA 
elects  to  continue  o|)eration  after 
December  31,  2024,  it  must  install  S(GR 
control  technology  (or  alternate  control 
technology  ap])roved  hv  ERA). 

'Faking  all  this  into  consideration. 

ERA  is  approving  the  State’s  NOx  BAR'F 
determination  for  Healv  Unit  1  as 
meeting  the  riKpiirements  of  the  UAA. 

(kmuiwnt:  A  numher  of  comments 
state  that  the  SIR  fails  to  adeipiatelv 
addr(!ss  the  shutdown  date  reipured  as 
part  of  the  BAR'F  determination  for 
i  lealy  Unit  1.  'Fhe  commenter  refenmces 
the  llAR'F  guideliiKis  statements  that  “if 
a  shutdown  date  affects  the  BAR'F 
determination,  this  date  should  he 
assured  by  a  federally  or  state 
enforceable  restriction  preventing 
further  ojieration.”  'Fhe  commenters 
a.ssert  that  this  reijuirement  is  not 
addres.sed  in  the  SIR  submittal  aud  that 
the  SIR  should  make  clear  that  a 
shutdown  date  of  2024  is  a  re(|uirement 
for  Unit  1. 

Hcsponsa:  An  noted  in  the  proposal, 
the  BART  Guidelines  explain  that  the 
source’s  remaining  useful  life  may  he 
considered  as  an  element  of  the  co.st 
analysis  in  a  BAR'F  determination  for  a 
particular  source  and,  as  the  comment 
points  out,  where  the  retirement  date 
affects  the  BAR'F  determination,  the 
date  should  he  enforceable.  BAR'F 
(Guidelines  lV.D.4.k.  70  FR  30100,  july 
0.  2005.  In  our  jiroposiul  rulemaking,  we 
recognized  that  the  2024  shutdown  date 
relied  on  in  the  State’s  cost  effectiveness 
calculation  is  not  enforceahli;.  Because 
of  this.  ERA  conductiid  additional 
analyses  of  the  co.st  effectiveness  of  the 
particular  control  technologies  under 
consideration  for  Healy  Unit  1  ha.sed  on 
the  estimated  useful  lifetime  for  tlu; 
controls.  77  FR  11034,  Fehruary  24. 
2012.  For  that  analysis  we  useil 
lifetimes  of  20  years  for  NOx  control 
technologies,  and  15  years  for  SO^  and 
RM  control  technologies.  Ba.sed  on 
additional  information  received  during 
the  public  comment  period,  we 


suhseiiuently  evaluated  the  cost 
effectiveness  of  the  NOx  control 
technologies  for  Healy  Unit  1  ha.sed  on 
a  8.  15,  20  and  30  year  lifetime.  'Fhis 
analysis  calculated  the  co.st 
effectiveness  of  SNGR,  .S(GR,  Rotating 
Ovin-  Fire  Air  (ROFA),  ROFA  with 
Rotamix.  and  optimization  of  the  low 
NOx  burners  with  a  modified  over-fire 
air  .system.  'I’hus,  ERA’s  rindsed  cost 
analysis  s])ecifically  examined  the  co.st 
effectiveness  of  S(GR  over  both  20  and  30 
year  lifetimes.  'Fhe  revised  cost  analysis 
calculates  SGR  costs  of  about  .$5, 000/ton 
of  NOx  reduced  for  a  20  year  equijmient 
lifetime,  and  .S5, 300/ton  of  NOx  reduced 
for  a  30  year  equipment  lifetime.  After 
reviewing  new  information  submitted 
from  the  commenters.  and  adjusting  the 
assumptions  in  our  co.st  effectiveness 
calculations,  ERA  continues  to  find  that 
it  was  reasonable  for  the  State  to 
conclude  that  the  additional  co.st  for 
S(GR  over  SNGR.  even  when  based  on  20 
year  or  30  year  lifetimes,  is  not  justified. 

Our  analysis  coidirmed  that  the 
reduced  period  for  the  remaining  u.seful 
life  used  by  the  State  in  its  BAR'F 
analysis  did  not  change  the  level  of 
control  that  would  reasonably  he 
reijuired  as  BAR'F  at  this  facility.  As 
(;xplained  above,  hasiul  on  consideration 
of  all  the  BAR'F  factors,  including  co.st 
effectiveness,  the  remaining  life,  and 
visibility  improvement  estimatiul  to 
result  with  emission  limits  associated 
with  the  different  controls,  the  State’s 
decision  to  reject  SGR  is  not 
unreasonable. 

Gommen/;  ERA  failed  to  conduct  an 
adeipiate  review  of  Alaska’s  co.st 
projections  for  S(GR  technology  on  Healv 
Unit  1.  ERA  relied  on  Alaska’s 
.submission  of  a  single  vendor’s  (luote 
(Fuel  'Fech)  for  the  co.st  of  SGR.  'Fhe  cost 
of  an  S(GR  can  vary  significantly 
depending  on  the  vendor  and  its 
specifications,  and  ERA  did  not  even 
review  the  details  in  this  vendor’s 
estimate.  Both  the  Fuel  'Fech  report  and 
the  (GVEA  report  u.se  co.st  assumptions 
that  are  contrary  to  the  (Gost  (Gontrol 
Manual.  ERA  cannot  reject  SGR  on  cost 
effectiveness  grounds  without  inon; 
sufficient  factual  support. 

linsponsH:  ERA  di.sagrees  with  the 
comment  regarding  Fuel  'Fech’s  cost 
quotes.  It  is  ajipropriate  for  our  co.st 
analysis  to  rely,  at  least  in  ])art,  on  the 
vendor’s  (jiiote  which  is  ha.sed  on  site 
specific  information  and  sjiecifications. 
In  conducting  our  analysis  described 
above,  we  reduced  the  vendor’s  cost 
estimates  for  a  numher  of  components, 
including  annual  operating  and 
maintenance  (OKM)  costs,  NOx 
emission  rates  for  S(GR,  expected 
equijmient  lifetime,  and  costs  for  a  new 
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imlucod  draft  fan,  con.si.stont  with  tho 
Id’A  (-ontrol  (’ost  Manual  inctliodologv. 

(.oiunu^nt:  (Jm;  connnontor  a.ssortcul 
that  tin;  NOx  control  oj)tion.s  ovaluatod 
for  Hoaly  Unit  1  conld  lx;  iinploincntcxi 
sooiuM'  tliat  tlio  li\’o  y(!ars  a.s.snnKul  l)y 
Ala.ska.  in  whicli  ca.so  a  2024  .shut  down 
data  may  affect  thi;  cost  effoctix'cmo.ss  of 
leasildo  mni.ssion  control  tochnologios 
considered  for  Ifealy  Unit  1. 

nasponsa:  h’l’A  reco<>nizes  that  tin; 
time  it  takes  to  implement  controls  and 
the  lenoth  of  time  the  controls  may 
optnate  affect  the  co.st  effectiveness 
calculation  and  thus  tin;  ultimate  13ART 
determination.  hPA  acknowledges  that 
SN(,R  installations  mav  typically 
r(!(]uire  8  to  12  months,  however,  the 
amount  of  time  necessary  for 
installation  at  a  jjarticnlar  facility  mav 
vary  significantly  depemding  on  the  site 
specific  circumstances,  such  as  weather 
(.onditions,  anti  tin;  frecjiumcy  and 
duration  of  maintenance  periods  for  a 
particular  power  plant.  Additionally,  as 
noted  above,  the  shut  down  date  does 
not  affect  the  HAR'l'  determination  Inac; 
and  thus  the  State's  estimate  of  the  time 
It  may  take  to  install  SNCR  does  not 
significantly  affect  tin;  cost  (dfectiveness 
calculations  of  that  technology. 

(.oniniant:  A  comment(;r  asserts  that 
I".!  A  s  pro])osal  do(;s  not  recpiire 
ineaningful  emission  reductions  from 
this  outdated  coal  jilant.  Furtln'i  lhe 
(.onmumt  states  that  limits  pro])os(;d  for 
SOi  and  NOx  «<l  H(!aly  do  not  rej)re.sent 
the  "degree  of  reduction  achievable 
through  the  application  of  the  h(‘st 
system  of  continuous  emi.ssion 
reduction"  and  that  HRA  must  imperse 
lower  I3ART  emi.ssion  limits  for  SO-  and 
NOx  at  Uealy  Unit  1  that  are  consistent 
with  modern  pollution  control 
technology. 

nasjjonsa:  Tin;  State’s  RART 
determination  found  that  0.20  Ihs/ 
ininRtu  is  the  appropriate  NOx  limit 
based  on  continued  u.se  of  the  current 
low  NOx  l)unu;rs  (LN13)  and  ovor  iinul 
air  (OFA)  sx  .stems.  and  the  new 
installation  of  SNCR.  This  limit 
rejirescmts  a  reduction  of  20%  from 
ha.seline  emi.ssions  of  NOx  hom  Uealv  1. 
'I’he  RART  limit  for  SO-  is  0.:f0  Ih/ 
inmRtu  based  on  tin;  current  Dr\' 

Sorbent  Injection  (USI)  system.  As 
explained  ahov(!,  based  on  comments 
received  on  the  pro])o.sed  rulemaking 
FRA  reevaluated  the  cost  effectiveness 
nf  SCR  0,1  Uealy  Unit  1  ha.sed  on  20  and 
00  year  lifetimes,  and  evaluated  the  cost 
effectivene.ss  of  SNCR.  ROFA,  ROFA 
with  Rotamix,  and  ojitimization  of  the 
low  NOx  burners  with  overfire  air  i 

•system  for  .00  year  lifetimes.  Though  ( 
•some  of  the  more  stringent  control 
technologies  for  NOx  (.such  as  ROFA  c 
with  Rotamix)  and  for  SO-  (such  as  DSf  i 
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oiitimization).  are  nnisonahle  in  teiins  of 
•  cost  effectivene.ss.  the  inciemental 
visibility  imiiiovement  achievable  with 
these  technologies,  over  the  RAR  T 
limits  determined  by  ADFC  for  Uealv 
Unit  1,  aie  relatively  small.  For 
1  examph!.  ROJ.'A  with  Rotamix  is 

estimated  to  lesult  in  ju.st  0.1 00  dv  moic 
yisihility  impi’ovement  than  that  which 
IS  expected  to  lesult  liom  SNCR.  and 
USI  optimization  mav  jiossihly  imjn'ovt' 
visibility  by  ju.st  0.2.'5' dv.  The' 
im.ieinental  visibility  imjn'ovement  at 
Denali  National  Raik  for  SCR  over  SNCR 
i.s  only  about  0.17  dv.  ERA  agiees  with 
the  State  that  the  additional  cost  of  SCR 
ovei-  SNCR  is  not  justified  at  this  facility 
by  the  ndatively  small  inci'emental 
iminovement  in  visibility. 

Comnwnt:  A  commenfer  as.sin  t.s  that 
even  though  a  NOx  cmi.s.sions  limit  of 
0.1!)  Ib/mmRtu  is  far  too  high  to  be 
RART  for  Uealy  Unit  1,  ERA  did  not 
pioyide  adetjuate  justification  for  using 
<i  0.20  Ib/nnnRtu  emi.ssions  limit  instead 
of  0.1!)  Ib/mmRtu.  The  commenter  slates 
that  Alaska  found  that  SNCR  could 
achieve  a  0.1!)  Ih/mmRtu  emission  limit 
at  Uealy,  hut  then  allowed  a  .1%  higher 
emi.ssion  late  for  “oi)ei-ating  variability" 
and  that  ERA  accejjted  this 
determination  without  further  analysis. 
Ihei'e  is  no  (lata  .showing  that  this  ncu'd 
for  variability  nece.ssarilv  exists,  and 
hirthei-more,  neither  Alaska  nor  Id’A 
(.onducli'd  a  visibility  analysis  based  on 
the  0.20  Ih/mmRtu  emission  limit. 

liasponsn:  In  the  piojjo.sal,  l-d’A 
explained  that  the  State’s  basis  for 
setting  the  NOx  limit  at  0.20  Ih/mmRtu 
rather  than  0.1!)  Ib/nnnRtu  was  (iVEA’s 
analysis  of  .'5  y(-;us  of  .'10  day  rollino 
average  NOx  and  SO-  emissions  from 
Unit  1.  Ra.scul  on  this  data,  the  State 
determined  that  the  small  increa.se 
\vould  apj)i-op,iately  allow  for 
opeiational  flexibilitv.  77  FR  110:i4 
February  24.  2012.  ERA  found  that  a  .TX. 
iiK.Kjase  in  NOx  emissions  over  the  0.1!) 
Ib/nnnRtu  achievable  with  SNCR,  to 
allow  lor  operational  variability  of 
U(!aly  Unit  i,  i.s  iiia.sonable  ami  El%  has 
decided  that  the  State’s  determination  to 
.set  the  NOx  limit  at  0.20  Ib/mniRtu  is 
appi'ovahle. 

Comnwnt:  'I’he  comimmt  states  that  t 
ROl'A  would  achieve  a  0.00  dv  j 

increimmtal  visibility  impioveinent  over  f 

the  impioveinent  a.ssociated  with  SNCR  c 
at  Uealy  1.  ERA  cannot  di.smiss  a  cost-  1 
effective  iminovement  greater  than  the  'I 
improyenumt  it  pro])o.ses  to  accejit.  ii 

Also,  1-:RA  impioperlv  rejected  ROFA  S 

with  Rotamix  as  RART  based  on  an  ii 

unclear  relation, ship  between  NOx  and  0 
f-O.  (,0-  and  RM  emissions.  i, 

Uesponstr.  ERA  disagrees  with,  the  i, 

(.omment  regarding  the  incremental  v 

visibility  improvement  between  SNCR  R 


)('  and  ROFA.  The  SIR  submittal  indicates 
that  the  incremental  visibility 
im])ro\-ement  exjiected  to  result  fioin 
ROFA  compared  to  SNCR  would  only 
1x1  0.04!)  dv.  and  ROFA  with  Rotamix 
com])ared  to  SNCIR  to  be  just  O.TIO  dv. 
See  fable  8-1  of  Appendix  III. K.O  of  lh(' 
a  SIR  submittal.  ERA  regards  the  small 
iiu.ieinental  visibility  improv'enu'nts 
from  ROFA  or  ROh'A  with  Rotamix  as 
nisufhcienl  to  justify  the  increascnl  cost 
of  either  technology,  regardle.ss  of  the 
n.sk  of  additional  collateral  iiollutant 
<  (C.O,  CO-,  and  RM)  emi.ssion  increa.ses 

(ynmnen/;CVEA  agi’ees  with  Alaska 
and  ERA  that  the  RART  process  results 
'  in  an  emi.ssions  limit  for  NOx  ha.sed  on 
lh()  limit  that  can  bti  acliicn'cd  wnth 
SNCR.  and  that  SCR  would  not  be  co.st 
effective. 

U(^sponse:  As  explained  above,  the 
State  s  conclusion  regarding  the  RART 
limit  for  Uealv  Unit  1  i.s  reasonable.  In 
this  action  ERA  is  appioving  Alaska’s 
determination  that  the  NOx  RART 
:  emission  limit  for  U(;alv  Unit  1  is  ().2{) 
Ih/mmRtu. 

Commer?/;  ERA  ])ropo,sed  that  the 
(  uiKmt  sulfur  dioxide  emissions  limit  of 
()..'10  Ib/mmRtu  i.s  RART.  ERA 
erroneously  rejt'cted  optimization  of  the 
USI  system,  which  could  achieve  a  0.18 
Ih/mmRtu  emi.ssion  limit.  This  lower 
emi.ssions  limit  would  i-esiilt  in 
significant  reduciiou  in  sulfur  dioxide 
emissioiis  and  gi'eatly  imjii'ove  vi.sibilitv 
at  Denali.  liRA  foumi  that  DSI 
optimization  i.s  cost-effective;  however, 
it  rejected  this  moi-e  stringent  limit 
ha.sed  (m  its  concerns  about  a  "brown 
])lume  ’  effect.  The  commenter  further 
as.s(!its  theie  i.s  no  demonstration  that 
the  ia],id  coiu’ei'sion  to  NO-  nearer  the 
.sounie  will  make  any  difference  to  the 
yi.sibility  in  Denali,  it  is  imj)i’op(-r  for 
LI  A  to  dismiss  this  control  possibility 
ba,s(!d  on  anecdotal  evidence,  which  is 
not  (wen  linked  to  plant-.s])cu:ific 
characteristics  pre.sent  at  U(xily.  The 
comment  suggests  that  a  short  tei’in  pilot 
.study  Ik;  made  part  of  the  SIR  to  te.st  the 
lelationshi])  between  merenrv  emi.ssions 
and  sorbent  injection  rates. 

Hesponstr.  For  the  reasons  explained 
in  the;  SIR  submittal  and  summarized  in 
the  ])ropo,sal.  alter  considering  all  the 
RART  factors,  the  State’s  RART  analysis 
for  SO-  at  U(;aly  Unit  1  found  that  tin; 
current  DSI  control  technology  with  a 
limit  of  ().:i()  Ib/mmRtu  is  RART  for  SO,. 
The  Slate’s  analysis  found  that 
iiicr(;ased  sorbent  injection,  at  a  cost  of 
S:i.'j78/lon  of  SO-  remov(;d  would  i  (;sult 
in  a  potential  visibility  iinpi-ovemenl  of 
().2.'j  dy  but  could  akso  cause  a  visibility 
impairing  brown  plume  which  would  ' 
inteifere  with  rather  than  imjn'ovc; 
visibility  in  the  miarby  D(;nali  National 
Rark.  ERA  do(;s  not  consider  this 
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amount  oi  potential  improvement  in 
visibility  achievable!  by  e)ptimizing  the 
exi.sting  DSl  system  when  coupled  with 
the  ])otential  for  l)rown  ])lnme  te) 
provide  sufficient  basis  to  disapprove 
the  State’s  SO^  BART  determination  for 
1 1(!aly  Unit  1. 

The  State  retains  the  al)ilitv  to 
consider  r(!(|niring  a  pilot  .study  in  tlie 
future.  The  reisults  of  such  a  stndv, 
along  with  availal)l(!  information  to 
l)etter  evaluate  the  potential  for  brown 
plume,  i:onld  he  n.sed  to  further  evaluate 
optimizing  I)SI  as  ])otential  control 
technology  when  the  .State  evaluates 
rea.sonahle  j)rogre.ss  in  the  next  ])lanning 
period  for  regional  haze.  'I'lie  other  SO2 
cojitrol  o])tions  analyzed,  a  spray  dryer 
and  wet  limestone  flue  gas 
desulfurization,  were  considered  not 
cost  effective.  See  77  FR  11034, 

February  24.  2012.  Given  these 
considerations.  EPA  has  decided  that 
tlie  State’s  SOt  BART  determination  for 
Healy  Unit  1  is  rea.sonahle. 

(A)inntent:  One  commenter  suggested 
that  the  effectiveness  of  a  Lime  Spray 
Dryer  (LSD)  was  underestimated  and 
recommended  that  El’A  reepure  (JVEA 
to  evaluate  the  LSD  SO^  treatment 
tecluiologv  witli  plume  reheat  to  see  if 
the  (ifficiency  of  the  existing  DSI  system 
can  he  increased. 

Ih^sponsH:  EPA  does  not  believe  this 
further  analysis  is  recpiired.  Plume 
reheat  would  uicpure  additic)nal  fuel 
comhustiou.  This  would  increase  G02 
emissions  and  add  to  the  co.sts  of  a  wet 
scriil)hing  control  .system. 

B.  (k)ininHnts  /fe/n/ed  to  iho  Stoto’s 
Boasonohlo  Progross  Doinonstrotion  oud 
Hooly  Unit  2 

A  numher  of  comments  were  received 
regarding  the  .State’s  analysis  of  future 
sources  that  may  impact  visihilitv  in 
Denali  National  Park.  The  commenters 
were  particularly  concerned  with  the 
emissions  associated  with  Healy  Unit  2 
and  contend  its  emissions  should  have 
h(!en  included  in  the  .State’s  reasonal)le 
progress  and  long  term  strategy  analysis 
and  determinations. 

G'oi7J/;?e77/;  Commenters  claim  that,  in 
general,  the  .SIP  does  little  to  address 
additional  emissions  that  are  reasonal)ly 
foreseeable.  A  numher  of  industrial 
developments  are  currently  moving 
forward  in  the  Denali  region,  and  are 
not  even  mentioned  in  Alaska’s  .SIP.  At 
a  mininunn,  the  SIP  should  addre.ss  how 
it  will  deal  with  future  emissions  and 
construction  activities  occurring  j)rior  to 
the  SIP’s  next  review  phase  that  would 
affect  Denali’s  Class  1  Airshed.  The 
commenters  state  that  it  is  not  prudent 
to  delay  this  planning  to  the  future. 

Bosponso:  Contrary  to  the  comments, 
the  .State  in  its  .SIP  did  account  for 


future  growth  in  emi.ssions  from 
indu.strial  sources  through  2018  by 
considering  and  evaluating  population 
growth  factors,  d’he  .State  used 
po|)nlation  ])rojections  compihul  by  the 
Alaska  De])artment  of  Labor  and 
Workforce  Development  (DOLWD)  at 
five-year  intervals  through  2030  by 
individual  borough  and  cciiisus  areas  to 
grow  2002  baseline  activity  to  2018  for 
most  of  the  .source  categories.  In 
addition,  emission  factors  specific  to 
cahiiular  year  2018  were  akso  developed 
for  stationary  point  sources  allected  hv 
regulatory  control  ])rograms  and 
technology  improvements.  The  .SIP 
submittal  does  not  consider  emissions 
from  specific  industrial  jjrojects  that  are 
j)lanned  for  the  future,  or  permitted 
])oint  sources  that  are  not  currently 
o])erating  hut  which  may  he  in 
o]7eration  in  2018.  Emissions  from  any 
such  ])oint  sources  will  he  considered 
and  evaluated  in  future  updates  to  the 
Alaska  Regional  Haze  j)lan  as  they  come 
into  operation.  A  full  descrijjtion  of  the 
emi.ssion  sources  included  in  the  2018 
projected  inventory  can  h(!  found  in 
section  I1LK..'>  of  the  SIP  snhmittal. 

Uomiuont:  Multiple  commenters 
claim  that  the  failure  to  account  for 
emissions  from  Healy  Unit  2  results  in 
an  inaccurate  couclnsion  that  the  .State! 
is  on  the  “glide!  path’’  te)  aediieving  its 
re!ase)nahle!  |)re)gre!.s.s  ge)als.  Alaska  faileel 
te)  ine:lnele!  Heealy  Unit  2  in  its  re!ase)nahle 
pre)gre!ss  amilysis,  a  faeality  which  is 
])re)je!e:teel  to  e:ome  on  line!  in  the  nexir 
term,  anel  that  heeaui.se  Unit  2  is  in  the 
same  Ibeetprint  as  Healy  Unit  1  its 
emi.ssienis  may  prewent  rea.sonahle 
pre)gre!ss  at  Demali.  The!  e;e)nune!nters 
a.ssert  that  EPA  mu.st  issue  aeleKpiate 
emi.ssion  limits  for  Healy  Unit  2  to 
ensure!  reuisejiiahle  ])re)gre!.ss  not  he! 
thwarteel  by  anticipateel  haze  e:ausing 
emissieens. 

Bosponso:  EPA  re!e;e)gnizes  that  the 
Aliiska  Re:gional  Haze  .SIP  submittal 
eloes  not  aeldress  future  emissienis  from 
Healv  Unit  2  and  that  if,  or  when,  it 
he!gin.s  e)])erating  its  emi.ssienis  cendel 
influence  Alaska’s  ability  tei  ae:hieve 
their  rea.sonahle  jireigress  geials.  As 
explaineeel  aheive,  Hemly  Unit  2,  was 
eeriginallv  permitteel  in  10t)4,  eiperateel 
briefly  for  texsting  in  the  late  IttOO’s  anel 
hiis  ne)t  eiperateel  at  all  sineie  DeHiemher 
loot).  It  is  a  .')()  MW  neni-BAR'r  unit. 

Unit  2  was  neit  eipenating  elnring  the 
hii.seline  pe!rie)el  anel  its  emissions  we!re! 
ne)t  inclueleel  in  the  .State’s  baseline 
emi.ssieins  inventory.  Re!e:ently,  as 
further  exjilaineel  in  the  ])roj)e).sal,  ADECi 
issuenl  a  reueweel  Title  ti  ])ermit  to 
CVEA  alleiwing  future  eiiieeratieni  at  Unit 
2.  Heiwever  its  future  emi.ssienis  have 
not  been  modeleel  anel  its  potential 
visibility  impact  have  not  been 


ele!te!rniine!ei  at  this  time.  77  FR  11038, 
Fednuary  24,  2012.  The  Unit  is  still  not 
eiperating.  In  the  jn'eipo.sal,  EPA 
inelicateel  that  it  woidd  e.enisieleer 
aelelitieinal  relewant  information  it 
re!e:e!ive!s  elnring  public  eximment  perieiel 
re!g:ireling  the  emissienis  eir  visihilitv 
inij)ae:t  e)f  this  seinreie  as  it  relatexs  te) 
Alaska’s  rea.sonahle  ])re)gre!.ss  ge)iil.s.  We 
eliel  ne)t  reexiive  aelelitie)nal  .spe!e:ifie: 
infe)rmatie)n  reegareliug  Healy  Unit  2 
eniis.sie)ns  e)r  its  future  visibility 
inij)acts.  The!  ])ote!ntial  e!niissie)ns  fe)r 
Hexily  Unit  2  have  ne)t  been  nie)elele!el 
therefore  we  e:anne)t  ae.eairately  as.sess 
the  Unit’s  peetenitial  future  visibility 
impacts. 

In  its  SIP  submittal,  shoulel  Unit  2  he 
rexstarteel.  Alaska  has  e;onunitted  to 
rea.ssess  the  need  for  fnrthe!r  ce)ntrol  e)n 
the  .se)nre:e  elnring  the  fivt!-ye!ar  rendew  to 
eleten  inine  whether  adelitie)nal  emission 
reduedions  wonlel  inipre)ve  visibility  in 
Cla.ss  I  ar(!as  in  the  next  planning 
perioel.  Thus,  nie)re  s})ee:ifie;allv,  in  e)rele!r 
te)  eleOermine  the  affeed  e)f  iiiiv  .sue;h 
e!niissie)n.s  frenn  Healy  Unit  2  on  the 
gliele  ])ath.  the  .State  will  neuul  to  a.sse.ss 
its  eniis,sie)ns  in  future  re!a.se)n;ihle 
l)re)gre!ss  evaluiitie)ns  eionelnedeel 
pursuant  te)  40  CFR  .'ll. 308(g). 

Aelelitie)nally,  EPA  notes  tlmt  the  U.S. 
V.  CA'KA  and  /UDEA  e:e)use!ut  eleea  ee 
:ie:kne)wle!elge!s  that  the  antieapateul 
e)])e!ratie)u  e)f  Unit  2  e:e)nlel  he!  vienveul  <i.s 
the  e)i)e!ratie)n  e)f  a  new  se)nre;e!  anel 
inipe).se!.s  aelelitieemd  enfeereaeahle 
reupurements  e)n  Unit  2  that  ge)  heweenel 
the  Re!gion;il  Haze  .SIP  reKiuirements.  As 
elexscriheul  nie)re!  fully  aheeve,  pursuant  te) 
the  conse!nt  eleuTeu!,  (iVEA  is  suhjeud  to 
.SCiR  installatie)!!  renjiiirements,  stried 
NO\  emi.ssion  limits  and  asse)e;iated 
monitoring  ree:orelke!eping  anel  reporting 
re(|uire!nient.s.  Aelelitionally,  the  con.sent 
elecree  establishes  eleclining  NOx 
emission  liniitatie)ns  for  both  Unit  1  anel 
Unit  2.  Its  emissions  will  he  well 
e;e)ntrolleel.  It  is  unlikely  that  even  if  the 
.State  were  to  inclnele  the  future 
emi.ssie)ns  freem  Hexily  Unit  2  in  its 
re)a,se)nahle  progrexss  emalysis  that 
e:ontre)ls  hewonel  theese  reepureul  uneler 
the  e;e)n.se!nt  ele!e'.re!e!  wonlel  he  neuaxs.sarv 
under  the  re!ase)nahle  pre)gre!ss 
pre)vi.sie)n.s  in  the  re!gie)nal  haze  rule. 

In  eaensieleration  e)fa  numhe!r  e)f 
fiiedeers  inedneling  the  current  non- 
operatieenal  .steitus  e)f  Heealy  Unit  2.  the 
nne:e!rtainty  e)f  its  future  emi.s.sie)us.  the 
.State’s  ce)nunitnu!nt  te)  as.sess  its 
e!mi.ssie)ns  elnring  the  .d-year  review  anel 
the  enfore;e!ahIe  teams  anel  e;e)nelitie)ns  in 
the  U.S.  V.  CVEA  and  AUWA  consent 
elecreu!,  EPA  a])proves  Alaska’s 
trexitment  of  Heealy  Unit  2  in  its 
rea.sonahle  ])re)gre.ss  eleterminatie)n  as 
pre)pe).sed. 
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(Joniivent :GVEA  agrees  with  Alaska 
and  KPA  that  the  exact  amount  of 
iin|)act  from  any  operation  of  Healy  Unit 
2  cannot  he  determined  at  this  time  and 
that  it  is  not  rea.sonahle  to  retpiire 
additional  controls  on  I  leal v  Unit  2. 
However.  (iVKA  does  not  agree  with  tlu; 
State’s  a.ssnmption  that  it  will 
necessarilv  have  to  "consider"  Healv 
Unit  2  in  its  reasonable  progress 
evaluation. 

/le.s'po/j.se;  As  exjjlaimul  ahov(!,  Alaska 
has  committed  to  as.sess  emissions  from 
U(!aly  Unit  2  in  the  nnisonahle  j)rogress 
evaluation  in  its  .'j-year  asse.ssment  and 
in  its  2018  Regional  Haze  SIP  suhmittal. 
(iiven  the  location  of  Healy  Unit  2.  EPA 
Ixdieves  that  Ala.ska's  commitment  is 
not  only  aj)propriate  hut  is  nece.ssarv  to 
ensure  reasonable  progress.  EPA  is 
ajjproving  Alaska’s  treatment  of  Healy 
Unit  2  in  its  rea.sonahle  j)rogre.ss 
d(!termination  as  nroposed. 

Ala.ska’s  LTS  fails  to  satisfv 
obligations  under  the  Regional  Haze 
Rule  toward  achieving  natural  visihilitv 
conditions  at  Dmiali.  The  (lean  Air  Act 
re(|uires  states  to  submit 
implementation  plans  that  "contain 
such  emi.ssion  limits.  scIkmIuIos  of 
compliance  and  other  measures  as  may 
1)(!  necessary  to  make  r(!asonahle 
inogress  toward  imjeting  the  national 
goal”  of  achieving  natural  visihilitv 
conditions  at  ail  (lass  I  Areas. 

/fe.spo/j.se;  In  developing  a  LT.S,  the 
Regional  Haze  Rule  recjuinis  that  states 
addniss  six  topics:  (1)  Ongoing  Air 
Pollution  Oontrol  Programs.  (2) 

Measurcis  to  Mitigate  Impacts  of 
(’.onstruction  Activities.  (3)  Emission 
Limitations  and  .Schedules  for 
(]om])liance.  (4)  Source;  R(;tirement  and 
Replacement  Schedules.  (.S)  Smoke 
Management  Technicpies  for 
Agricultural  and  Forestry  Burning,  and 
(8)  Enforceability  of  Emission 
Limitations  and  Control  Measures.  In  its 
jjroposed  rulemaking.  EPA  found  that 
the  Alaska  Regional  Haze  SIP  suhmittal 
ad(;(]uately  addres.sed  all  six  topics,  and 
j)roj)o.sed  to  find  that  the  LTS  as  a  whole 
provided  sufficient  measures  to  ensure 
that  Ala.ska  will  meet  its  emission 
reduction  obligations. 

According  to  ADEds  rea.sonahle 
progress  analysis,  there  is  no 
.statistically  significant  difference 
between  the  visihilitv  imj)rovement 
predicted  by  the  Weighted  Emission 
i\)tential  (\VEP)  analvsis  for  2018  and 
the  2018  visibility  target  needed  to 
achieve  the  uniform  rate  of  ])rogress 
(URP)  to  meet  natural  visihilitv 
conditions  by  2004  for  (;ach  Alaska 
Class  1  area.  AI)E(]  reached  this 
conclusion  by  showing  that  the  WEP 
results  for  2018  fall  within  the  O.") 
percent  confidence  limits  of  the  2018 


visibility  goal  for  each  ("lass  I  area.  See 
Section  O.E  of  the  .SIl’  submission.  El’A 
heliev(;s  that  the  reasonable  progress 
goals  established  by  Alaska  for  its  (ilass 
1  ar(;as  are  reasonable.  EPA  finds  that 
controls  id(;ntiRed  in  the  suhmittal, 
including  the  (;lements  identified  in  the 
LT.S  portion  of  the  Alaska  Regional  Haze 
.SIP.  along  with  additional  controls  on 
Healy  Unit  2  retjuired  as  a  result  of  the 
con.sent  decr(;e.  will  i)rovide  r(;asonal)le 
j)rogress  towards  attaining  tin;  goal  of 
achieving  natural  visibility  conditions 
in  Alaska’s  Class  I  areas  by  2(H)4. 

C.  (j’ene/’u/  C’oy;?me;?/s  /}egu/f//ng 
Visihilitv  and  Air  QiialHv  in  Alnskn 

EPA  also  received  a  iiumher  of  general 
comments  on  a  range  of  to|)ics  including 
the  purpo.se  of  the  (3ean  Air  Act,  the 
need  to  protect  tin;  visihilitv  in  D(;nali 
National  Park,  the  impact  of  ])ollution 
on  ])uhlic  health,  the  im])ortance  of 
visibility  to  tourism  in  Ala.ska.  motoring 
technicpies  and  coal  combustion  and 
other  generalized  concerns  or 
comments. 

Coininent:  EPA  received  numerous 
comments  asking  EPA  to  ensure  clean 
air  in  Denali  National  Park.  Fairbanks. 
Anchorage,  and  throughout  the  region, 
and  asking  EI’A  to  striingthen  Alaska’s 
regional  hazi;  j)lan. 

lUisponsa:  I'iPA’s  final  action  in  this 
rulemaking  to  ap|)rove  Alaska’s 
Regional  Haze  .SIl’  will  riisult  in  cleaner 
air  in  Denali  National  Park  and 
throughout  the  region  by  placing  stricter 
emission  limits  on  .sources  that 
contribute  to  nigional  haze.  The 
objective  of  the  regional  haze  program  is 
to  improve  and  jirotect  visihilitv  in 
national  jiarks  and  wilderness  arcias 
through  successive  lO-year  regional 
haze  plans  developed  by  the  states.  The 
Ala.ska  Regional  Haze  plan,  as  ap])roved 
in  this  action,  estahli.shes  emission 
limits,  through  BART.  For  instance. 
Healy  Unit  1  will  have  new  NOx 
emission  limits  that  are  expected  to 
result  in  a  significant  improvement  in 
visibility  in  D(;nali  National  Park.  The 
combined  effect  of  all  of  the  (;lement.s  in 
the  .State’s  long  term  .strat(;gy  that  wen; 
de.scriht;d  in  the  NPR.  including  the 
emission  limits  established  for  Healy. 
will  r(;.sult  in  im])rov(;d  visibility  in 
Denali  National  Park,  and  cl(;Hner  air 
throughout  the;  r(;gion. 

(ionuiuint:  EPA  receiv(;d  numerous 
comm(;nt.s  on  the  health  (;ffect.s. 
primarily  asthma,  that  are  associated 
with  air  i)ollution,  and  urged  EPA  to 
place;  tighter  coiitrols  on  sources  of  air 
pollution  in  Alaska. 

B(!Sf)()nsn:  We  apj)r(;ciate  the 
commenters’  concerns  regarding  the 
j)otential  adverse  health  effects  of  air 
jjollution.  We  agree  that  the  same 


(anissions  that  cau.se  visibility 
impairment  can  al.so  cause  respiratory 
|)rol)lem.s,  such  as  decreased  lung 
function,  aggravated  asthma,  and 
bronchitis.  Although  our  action 
addr(;s.ses  visibility  im])airm(;nt.  we  note 
that  th(;r(;  is  the  potential  for 
improv(;m(;nts  in  human  health  through 
reductions  in  regional  conc:entration.s  of 
visibility  im])airing  pollutants. 

(ionunnnt:  Wt;  r(;c(;ived  a  lew 
comments  saying  that  tin;  purpose;  of  the 
Uh;an  Air  Act  is  to  protec;t  our  nation’s 
air  (piality.  (;si)ecially  at  special  places 
like  D(;nali,  the  only  national  i)ark  in 
Ala.ska  classified  as  a  Class  1  area.  The.se 
comments  urged  EPA  not  to  allow  air 
(juality  to  degrade  in  the  Denali 
National  Park  ('.lass  I  area.  We  al.so 
received  comments  urging  EPA  to 
l)re.serve  the  views  at  Denali  National 
Park,  and  to  ensure  that  tourism  to 
pristine  areas  in  Ala.ska  is  not  adversely 
impacted  by  regional  haze.  Additional 
comments  were  submitted  stating  that 
Healy  Units  1  and  2  are  less  than  five 
miles  from  Di;nali.  and  are  not  h(;ing 
recpiired  to  reduce  emi.ssion  enough  to 
significantly  decrea.se  their  visibility 
impacts  on  the  j)ark.  These  comm(;nts 
stated  that  modern  and  effective; 
controls  should  he;  r(;(juir(;d  to  .stem  the 
haze  pollution  from  Healy  Unit  1  and 
Unit  2. 

/fe.syjon.se;  EPA  agrees  that  it  is 
important  to  reduce  the  visibility  and 
health  impacts  from  man-made 
pollution  at  the  f’ederal  (3a.s.s  I  y\r(;as. 
such  as  D(;nali  National  Park.  EPA’s 
a])proval  of  Alaska’s  R(;glonal  Haze  .SIP 
will  result  in  significant  reductions  in 
emissions  and  improvement  in  visibility 
in  the  .State.  This  re])re.sent.s  only  the 
first  stej)  towards  meeting  the  national 
goal  of  natural  conditions  in  iederal 
("lass  I  Areas.  The  State’s  ac;tion.s  h(;ing 
apjii'oved  in  this  rulemaking  are  the  first 
in  a  series  of  actions  that  will  he  taken 
over  the  n(;xt  several  decades  to 
improve  visibility  in  Ala.ska  ("lass  1 

Hr(!ciS. 

EPA  also  recognizes  the  role  that 
protecting  visibility  in  national  parks 
and  wilderness  areas  in  Ala.ska  has  to 
tourism  throughout  tin;  state.  Reducing 
regional  haze  will  helj)  ensure  that 
views  in  the.se  parks  and  wilderness 
ar(;a.s  are  pr(;.ser\’ed,  and  will  cojitinue  to 
support  tourism.  We  also  ap])reciate  the 
concern  regarding  Healy’s  ])roximity  to 
Denali  National  Park.  \Vith  approval  of 
the  .State’s  BART  determination  for 
H(;aly.  and  as  a  r(;.sult  of  the  enforceable 
t(;rm.s  and  conditions  in  the  U.S.  v. 

(A’EA  and  AIDEA  c:on.sent  decree,  the 
facility  will  he  subject  to  modern  and 
effective  pollution  control  recpiirements 
and  its  emi.ssions  will  h(;  reduced. 
Additionally,  the  .State  will  continue  to 
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assess  its  control  strategies  and  visibility 
goals  in  future  regional  haze  reviews. 
Additional  more  detailed  responses  to 
connnents  regarding  controls  on  the 
Healy  dower  dlant  are  addressed  above. 

(JoinnwnI:  We  received  a  comiiKMit 
regarding  the  Denali  IMl’ROVF 
monitoring  sit(!.  TIk;  commenter  slated 
that  while  it  appears  that  the  Alaska 
Regional  Maze  Sid  submittal  (upiallv 
considers  data  from  both  the  Denali 
1  lead(]uarler.s  and  I’rapptM'  (Ireek 
monitoring  sil(;s.  it  does  not  exjjlicitly 
.state  that  this  is  the  ca.se.  The  Sid 
submittal  de.scrihes  the  Denali 
Ihiadcpiarters  IMdRdVE  site  as  now  a 
“jjrotocol  site"  hut  do(!s  not  define  the 
difference  between  a  protocol  and 
])rimarv  site,  or  whether  data  from  a 
primary  site  would  he  given  jireference 
over  a  i)rolocol  site.  Monitoring 
]K)llutanls  affecting  visibility  in  Denali 
should  not  only  consider  pollutant 
information  south  of  the  Alaska  Range, 
hilt  pollutants  from  nearby  major 
.sources  such  as  the  Mealy  dower  dlant. 
and  sources  in  the  Fairbanks  area  and 
both  sites  should  he  given  eipial 
consideration  in  the  future. 

/fc.spon.s’c;  According  to  the 
information  on  the  national  IMdROVF 
\  Vel )  s  i  t  e  ( /?  /  //;  .7/\  '/.s7  f ; .  dm .  colost  (da .  cd  1 1  / 
impmv(d()v(n\d!\v/IMim)\li:\hd\v()rk 
H\}).htin),  the  Denali  Meadiiuarters  site 
was  designated  as  the  "IMdROVR"  site, 
and  the  Tra])per  Clreek  site  was 
designated  as  a  “jirolocol”  site  when  the 
IMdROVE  network  was  expanded  in 
2002.  FdA  agrees  with  the.se 
designations,  and  akso  agrees  that  data 
from  both  the  Denali  1  leadipiarters  site 
and  the  Trapper  Creek  site  should  he 
used  by  Alaska  to  determine  future 
progress  toward  visibility  imjirovement 
goals  in  Denali  National  dark. 

(loinnwnt:  One  commenter 
recommended  that  a  more  refined, 
rece]jtor-hy-receptor  modeling  analvsis 
he  conducted  throughout  Denali 
National  dark  to  determine  if  visibility 
improvements  greater  than  those 
predicted  by  GYEA  for  the  Mealy  Unit 
1  would  he  found. 

H(^sponsc:  UVEA  u.sed  the  CALdUFF 
model  to  estimate  the  visihilitv  imjiacts 
of  Mealy  Unit  1  on  Denali  National  dark. 
Alaska  found  that  the  CALdUFF 
modeling  methods  and  related  model 
injiut  o])tions  u.sed  by  CVEA  were 
consistent  with  the  \VRAd  CALdUFF 
modeling  protocol  and  related  BAR'd 
guidance.  The  rece])lor.s  used  in  the 
CALdUFF  modeling  were  jilaced  at 
uniform  receptor  spacing  along  the 
boundary  and  in  the  interior  of  Denali 
National  dark,  and  were  based  on  the 
National  dark  Service  database  for  Class 
1  area  modeling  receptors,  found  at: 


(http://\v\v\v2.ii(durc.nps.p,ov/(tir/mops/ 

Rcccptors/indcx.cfin). 

EdA  believes  that  the  modeling 
a])j)roach  taken  to  determine  visihilitv 
impacts  from  Mealy  Unit  1  is  consistent 
with  the  BAR'd  modeling  guidance  and 
does  not  believe  that  including 
additional  receptors  in  the  (iALdUFF 
modeling  rims  would  have  identified 
any  greater  visibility  iiujirovements  for 
any  given  emission  limits  than  those 
identified  in  the  (fVEA  modeling 
results. 

(Jomiucnt:  (iVEA  commented 
regarding  the  contributions  from 
wildfires  and  out  of  State  sources  and 
supported  the  finding  that  natural 
wildfires  inside  Alaska  are  the  primary 
contributors  to  regional  haze  at  Denali 
National  Bark.  CVEA  also  submits  that 
the  sources  outside  and  upwiiul  of 
Alaska  are  significant  contributors  to 
visibility  impairment,  and  if  visihilitv  is 
not  im])roving  as  planned,  the 
monitoring  data  should  he  evaluated  to 
quantify  not  only  the  impacts  from 
natural  wildfires,  hut  from  the  out-of- 
state,  upwind  air  pollution  as  well. 

Response:  The  Alaska  Regional  Maze 
SIB  submittal  identifies  organic  carbon 
emissions  from  natural  wildfires  as  the 
primary  contributor  to  visibility 
impairment  on  the  20%  worst  days  in 
Denali  National  Bark.  More  specifically, 
the  WEB  analysis  u.sed  hv  Alaska  found 
that  approximately  t)7%  of  the  fine 
particulates  causing  visihilitv 
impairment  on  the  20%  wor.st  davs  in 
Denali  National  Bark  were  comiiosed  of 
organic  carbon  from  natural  fires. 

Alaska  will  also  review  monitoring  data 
in  ior  to  the  five-year  SIB  update  to 
determine  progress  towards  the  2018 
visibility  goals  in  each  Class  1  area. 
Alaska  may  decide  at  that  time  if 
additional  source  controls  are  necessary 
to  achieve  the  2018  goals.  In  addition. 
Alaska  will  undertake  a  comprehensive 
review  of  control  strategies  anil 
visibility  goals  every  10  years.  'Fhese 
subsequent  reviews  will  evaluate 
whether  this  assessment  of  the 
dominance  of  fire  continues  to  he  the 
ca.se. 

(loinment:  EBA  received  numerous 
comments  that  emi.ssions  from  coal 
comhu.stion  have  impacts  on  visibility, 
human  health,  salmon,  and  climate 
change  through  emissions  of  carbon 
dioxide.  The  comments  urged  EBA  to 
hold  Alaska  coal  combustion  sources, 
particularly  utilities,  to  the  highest 
emission  standards  with  the  most 
modern  |)ollution  control  technologv. 

R(^s})onse:  The  primarv  emission 
control  action  pertaining  to  coal-fired 
j)ower  jilants  taken  in  this  final  action 
is  to  establish  BAR'L  emission  limits  on 
Mealy  Unit  1.  The  emi.ssion  reductions 


achieved  through  BAR'F  for  Mealv  Unit 
1  will  result  in  a  decrease  of  nitrogen 
oxides  emi.ssions  from  0.28  Ih/mmBtu  to 
0.20  Ih/mmBtu.  Additionally  it  is 
noteworthy  that,  additional  reductions 
in  NOx.  SOt  and  BM  emi.ssions  will  he 
achieved  through  the  emission  limits  on 
Mealy  Unit  1  and  Unit  2  set  forth  in  the 
US  V.  UVEA  and  AIDEA  consent  decree 
discussed  above. 

Uonunent:  A  comment  contends  that 
it  is  unclear  whether  this  SIB  fnllv 
reviews  and  addre.sses  all  options  for 
control  of  anthropogenic  pollutants  that 
im])air  visibility  in  Denali’s  Class  I 
airshed.  For  example,  while  the  SIB 
references  coal  comhu.stion  as  a  source 
of  Organic  Matter  Carbon  (OMCi)  and 
Elemental  (iarhon  (E('.).  it  attributes  all 
CMC  and  EC  in  the  Denali  region  to 
wildfires.  Considering  that  OMCi  and  EC 
are  present  year-round,  it's  unclear  why 
the  state  has  avoided  mention  of  CMC 
and  EC’s  relationsliij)  to  the  Mealv 
Bower  Blant  and  comhu.stion  related  to 
power  generation  and  home  heating  in 
and  near  the  Denali  Borough.  Fhis  SIB 
should  acknowledge  the  presence  of 
CMC  and  EC  from  anthropogenic 
.sources  in  and  near  the  Denali  Borough 
(and  within  the  state),  and  should 
consider  methods  to  control  OMfi  and 
I'jC  pollutants  related  to  anthrojiogenic 
.sources. 

Response:  As  ex))Iained  in  the  SIB 
submittal  Chapter  1I1.K.4  of  the  SIB,  the 
major  sources  of  OMfi  in  Alaska  are 
wildland  fires  (forest,  wetland,  and 
tundra)  and  biogenic  aero.sols  produced 
by  natural  vegetation,  and  that  wildfires 
in  Alaska  occur  mostly  during  the  Mav- 
Angust  fire  season.  'Fhe  SIB  submittal 
akso  .states  that  in  Alaska,  .severe 
wildfires  create  a  significant  amount  of 
EC.  and  that  there  is  significant  amount 
of  elemental  carbon  aerosols  reaching 
the  state  from  Asia  and  Europe.  Chapter 
I1I.K.4  of  the  SIB  submittal  akso  explains 
that  wildfire-related  CMC  is  the  largest 
contributor  of  fine  jiarticulates  on  the 
20%  wor.st  days  at  the  Denali  IMBRCVE 
sites,  particularly  during  the  spring  and 
summer  months.  'Fable  III. K. 7-1  of  the 
SIB  summarizes  the  Weighted  Emi.ssion 
Botential  (WEB)  analvsis  results  from 
the  toj)  three  boroughs  for  each 
pollutant  on  the  2l)%  wor.st  davs  in 
Denali.  'Fhis  table  shows  that 
apjn'oximately  97%  of  the  fine 
particulates  (which  includes 
particulates  conqKised  of  CMC.  and  E(i) 
on  the  20%  worst  visibility  days  at 
Denali  National  Bark  are  due  to  natural 
fires  in  the  Yukon  Kovukuk.  Southeast 
Fairbanks,  and  the  Fairbanks  North  Star 
boroughs.  'Fhe  WEB  analysis  u.sed  by 
Alaska  was  developed  by  the  WRAB  as 
a  screening  tool  for  states  to  decide 
which  source  regions  have  the  jiotential 
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to  contribute  to  haze  fonnation  at 
si)e(:ifi(;  (tlass  1  areas.  This  method  does 
not  account  for  chemistry  and  rmnoval 
proces.ses  in  the  atmosphere.  Instead, 
the  WHl^  analysis  relies  on  an 
integration  of  griddcul  emissions  data, 
miiteorological  hack  trajectory  residence 
time  data,  a  one-over-distance  factor  to 
ap])roximat(!  deposition  and  dis])ersion. 
and  a  normalization  of  the  final  n^snlts. 
'file  griddcul  emission  data  used  hy 
Alaska  was  consolidated  into  the 
following  .sourc(!s  categories: 

(iommercial  marine  ve.ssels.  natural 
fires,  non-road  mobile,  on-road  mobile. 
|)oint.  and  stationary  area  sources. 
Therefore,  the  WKF  analysis  iilentified 
the  OMCi  and  fXi  contribution  from  the 
above  man-made  source  categories,  hut 
was  not  able  to  determine  the 
contribution  of  any  single  |)oint  .source, 
such  as  the  Healy  Power  Plant,  or  a 
suhcategorv  of  an  area  source,  such  as 
home  heating  sources.  So  while  the  SIP 
submission  do(;s  not  specificallv 
identify  the  contribution  of  coal- 
combustion  .sources  to  visibility 
impairment  in  Denali  National  l^irk.  it 
does  demonstrate  that  wildfires  an)  tlu; 
major  .source  of  PNT  s  in  the  .State,  tliat 
wildfires  have  the  gnxitest  ])otential  to 
im|)act  visihilitv  in  Denali,  and  that 
wildfires  are  the  major  .source  of  ()M(.’ 
on  th(;  worst  visibility  days  in  Dcmali 
National  Park.  Alaska  may  choo.se  to  use 
a  mon;  so])histicat(!d  chemical- 
speciation  tracin’  analysis,  such  as  the 
I’M  .Source  Apportionment  Technologv 
(I’.SA'P)  analvsis  developed  hv  the 
WRAP  (.see  thi;  WRAI’  TSD.  (:hai)ter 
(lA).  in  the  future  to  determine  tin; 
contributions  from  spijcific  point 
sources  or  suhcategories  of  .sources. 

There  were  a  fmv 

comments  on  tojiics  not  related  to  the 
j)roj)o.sal.  Th(!se  included  comments 
regarding  the  regulation  of  mining 
activities  in  Alaska  and  mercury 
monitoring  in  Alaska. 

/fe.s’pon.se;  The.se  comments  may  he 
im])ortant  topics  for  discu.ssion  hut  they 
are  not  related  to  the  proj)osed  action. 

(.’oninwnl:  We  also  received  a 
comment  urging  the  use  of  alternative 
forms  of  energy,  such  as  reducing 
emi.ssions  from  motor  vehicles  by 
shifting  to  alcohol  fuels. 

lUisponsa:  The  .State  has  the  o|)tion  of 
pursuing  cliumer  forms  of  alternative 
energy  to  riiduce  emissions  that  cause 
rijgional  hazi;  in  its  (Mass  I  ariias.  Alaska 
decided  not  to  implement  the  use  of 
renewable  energv  in  this  Regional  Haze 
.SIP  hut  mav  chose  to  do  .so  in  future 
SIPs. 

T’oimnen/;  ADKfi  commented  that  it 
aj)preciates  FPA’s  thorough  review  of 
the  Regional  Haze  .SIP  submittal  and 
supports  EPA's  action  to  a|j])rove  the 


])lan  and  encouraged  KPA  to  finalize  its 
approval  of  the  Alaska  Regional  Haze 
.SIP  as  miHiting  the  riuiuiremiaits  of  the 
(Mean  Air  Act,  .Sections  KiOA  and  KittH. 
and  the  federal  Regulations  at  40  (M-R 
51.308. 

/fe.s’pmi.se;  IM’A  apprciciates  this 
comment  su|)porting  our  ])ropo.s(;d 
action. 

III.  Final  Action 

IM’A  is  ap])roving  the  Alaska  Regional 
Haz(!  plan,  submitted  on  April  4.  2011. 
as  meeting  the  recpureiiKmts  siU  forth  in 
sections  lOtiA  and  10911  of  tlu;  Act  and 
in  40  CM'M<  .51.308  regarding  Regional 
Haze.  In  this  action,  IM’A  is  approving 
all  provisions  of  Alaska’s  Regional  Haze 
.SIP  suhmi.ssion,  including  the 
nKiuirements  for  the  calculation  of 
ha.seline  and  natural  visibility 
conditions,  statewide  inventory  of 
vi.sil)ility-im])airing  pollutants,  Ixj.st 
available  retrofit  t(!chnology  (BARM’), 
Rea.sonahle  Progress  (ioals  (RPHs).  and 
Long-Term  .Strategy  (LM’.S).  Additionally. 
IM’A  is  a])proving  the  Alaska 
De])artment  of  Environmental 
(ion.servation  B(!.st  Available  Retrofit 
M’eclmology  nigulations  at  18  AAfi 
.50.200,  and  amendments  to  18  AAfi 
.50.030  which  ado|)ts  by  r(!ier(;nce 
Volume  II.  .Section  III.F.  ()])t!n  Burning: 
and  Volume  II.  .Section  III.K.  Area  Wide 
Pollution  (lontrol  Program  for  Regional 
1  laze. 

IV.  Statutory  and  Executive  Orders 
Review 

llnd(!r  Ex(!cutive  Order  12800  (58  f’R 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  nigulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Manageimait  ami  Biulget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Ortler  13211. 
“Actions  Ooncerning  Regulations  M’hat 
.Significantly  Affect  Energy  .Supply, 
Distribution,  or  Use”  (00  FR  28355,  Mav 
22.  2001).  M’his  action  mendy  ap])roves 
state  law  as  meeting  Federal 
recpdrements  and  imposes  no  additional 
recjuirements  l)(;yond  those  imi)o.sed  hv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  numlxa’  of  .small 
entiti(!.s  under  tin;  Regulatory  Flexibility 
Act  (5  IJ..S.(M  001  e/  .scry.).  B(!cau.se  this 
rule  ai)i)rove.s  pre-existing  recjuirements 
und(!r  state  law  and  does  not  impo.se 
any  additional  enforceable  duty  hevond 
that  re(]uired  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uni(|uely  affect  small 
governments,  as  (hiscrihed  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pul).  L.  104-4). 


In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  hv 
Executive  Order  13175  (05  FR  07249, 
November  9,  2000),  because  the  rule 
neither  imposes  substantial  direct 
comi)liance  costs  on  tribal  governments, 
nor  preempts  tribal  law.  M’herefore.  the 
recpurements  of  section  .5(h)  and  .5(c)  of 
the  Executive  Order  do  not  aj)ply  to  this 
rule.  Oonsistent  with  EPA  j)olicv,  EPA 
nonetheless  provided  a  consultation 
o])])ortunity  to  M’rihes  in  Alaska  located 
iKiar  the  affected  Class  I  areas  in  letters 
dated  December  30,  2011.  EPA  received 
no  riuiuests  for  consultation  in  respon.se 
to  these  letters. 

M’his  action  also  does  not  have 
Federalism  im])lication.s  because  it  does 
not  have  substantial  direct  effects  on  the 
.States,  on  the  relationship  between  the 
national  government  and  the  .States,  or 
on  the  distribution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government,  as  .s])ecified  in 
Executive  Order  13132  (84  FR  43255, 
August  10,  1999).  M’his  action  merely 
aj)])roves  a  state  rule  im|)lementing  a 
f’ederal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
(’.AA.  M’his  rule  also  is  not  subject  to 
Executive  Order  13045  “Protection  of 
Children  from  Environmental  Health 
Risks  and  .Safety  Risks"  (82  f’R  19885, 
April  23.  lt)‘)7).  because  it  approves  a 
.state  rule  imj)lementing  a  I’ederal 
staiuiard. 

In  reviewing  .SIP  submissions,  IM’A’s 
role  is  to  a])])rove  state  choices, 
j)rovided  tliat  they  meet  the  criteria  of 
the  CAA.  In  this  (.ontext,  in  the  absence 
of  a  j)rior  existing  recpiirement  for  the 
.State  to  u.se  voluntary  consensus 
.standards  (V(].S),  EI’A  has  no  authority 
to  disa])prove  a  .SIP  submission  for 
failure  to  use  VC.S.  It  would  thus  he 
inconsistent  with  api)licable  law  for 
EPA.  when  it  reviews  a  .SIP  submission, 
to  u.se  VC.S  in  ])lace  of  a  .SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  (iAA.  M’hus,  the  recjuirements  of 
.section  12(d)  of  the  National 
M’echnologv  Transfer  and  Advancement 
Act  of  1995  (15  II..S.(;.  272  note)  do  not 
aj)ply.  M’his  rule  does  not  im])o.se  an 
information  collection  burden  under  the 
])rovi.sions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U..S.C.  3501  e/  saq.). 

M’he  (iongre.ssional  Review  Act.  5 
IJ..S.(].  sciction  801  e/  .scf/.,  as  added  by 
the  .Small  Busine.ss  Regulatory 
IMiforcement  Fairness  Act  of  1998, 
generally  ])rovide.s  that  before  a  rule 
may  take  effect,  the  agency 
])romulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  co])y  of 
the  rule,  to  each  House  of  the  (Congress 
and  to  the  (M)mj)troller  Ceneral  of  the 
United  States.  EPA  will  suhinil  a  report 
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containing  this  rule  and  otlier  recjuired 
inlormation  to  the  IJ.S.  Senate,  the  II..S. 

1  louse  of  R(!presentative.s.  and  the 
(iomptroller  General  of  the  United 
,States  prior  to  pnhlication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  eflect  until  (>()  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  hy  ,')  U.S.G.  .s(;ction  804(2). 

Under  .section  3()7(h)(l)  of  thefiAA. 
p(4itions  for  judicial  review  of  this 
action  must  he  filed  in  the  United  .States 
(ionrt  of  Appends  for  the  appropriate 
circuit  hy  April  1.5,  2013.  Filing  a 
])etition  for  reconsideration  hy  the 
Admini.strator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purjjoses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  he  filed,  and 
shall  not  ])ostpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
h(;  challenged  later  in  proceedings  to 
enforce  its  reciuirements.  (See  .section 
3()7(h)(2)) 

List  of  .Subjects  in  40  (iFR  Part  52 

Environmental  ])rotection.  Air 
pollution  control,  lncor|)oration  hy 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Particulate  matter. 
Reporting  and  recordkeeping 
nuinireimmts,  .Sulfur  oxides.  Visibility, 
and  Volatile  orgaiuc  compounds. 

l)al(!(l;  N()V(!ml)(!r  1.5,  2012. 

Diainis  J.  >t(:I.i!iTan. 

liatiional  Administralar.  lia^ioii  10. 

Part  52.  cha])ter  1.  title  40  of  tin;  (k)de 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  'file  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U..S.(i.  7401  (4  seq. 

Subpart  C — Alaska 

■  2.  .Section  52.70  is  amendetl  hy  adding 
paragraph  (c)(41)  to  read  as  follows: 

§52.70  Identification  of  plan. 

***** 

(c)  *  *  * 

(41)  On  A]jril  4,  2011,  the  Alaska 
Department  of  Environmental 
Conservation  suhmitted  a  .SIP  revision 
to  meet  the  regional  haze  requirements 
of  Clean  Air  Act  sections  lOOA  and 
10913,  and  Federal  Regulations  40  CFR 
51.308,  to  implement  a  regional  haze 
])rogram  in  the  .State  of  Alaska  for  the 
first  |)lanning  period  through  july  31, 
2018. 

(i)  lncor])oration  by  reference. 


(A)  'Fhe  following  revised  section  of 
the  Alaska  Administrative  Rules:  Alaska 
Department  of  Environmental 
(ion.servation,  18  A  AC  50.200, 
“(hiidelines  for  Best  Available  Retrofit 
Technology  under  the  Regional  Haze 
Rule”,  .state  effective  dat(!  December  30, 
2007. 

(ii)  Additional  material. 

(A)  'Fhe  following  section  of  ADEC's 
air  (luality  control  regulations:  18  AACi 
50.030  .State  Air  Quality  (Control  Plan; 
state  effective  date  Fehruary  11, 2011; 
Volume  11,  .Section  111.  F.  ()])en  Burning: 
and  Volume  11,  .Section  111.  K.  Area  Wide 
l^olhition  Control  Program  for  Regional 
1  laze. 

■  3.  .Section  52.73  is  amended  by  adding 
])aragraph  (g)  to  read  as  follows: 

§  52.73  Approval  of  plans. 

***** 

(g)  Visibility  protoction.  (1)  EPA 
approves  the  Regional  Haze  .SIP  revision 
suhmitted  by  the  Alaska  De]jartment  of 
Environmental  Conservation  on  Aj)ril  4, 
2011,  as  meeting  the  re(|nirement.s  of 
Clean  Air  Act  sections  109A  and  ItiOB, 
and  luuleral  Regulations  40  CFR  51.308 
to  implement  a  r(;gional  haze  program  in 
tin;  .State  of  Alaska  for  the  first  ])lanning 
period  through  )uly  31, 2018. 

(2)  jRe.servedj 

ll'K  Uoc,  2()i:i-():i;i2<)  Mlod  2-i:t-i:):  a:4.')  anil 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-201 3-0064;  FRL-9777-8] 

Interim  Final  Determination  To  Stay 
and  Defer  Sanctions,  Sacramento 
Metropolitan  Air  Quality  Management 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  EPA  is  making  an  interim 
final  determination  to  stay  the 
im])osition  of  offset  sanctions  and  to 
defer  the  imposition  of  highway 
sanctions  based  on  a  ))ropo.sed  ap|)roval 
of  a  revision  to  the  .Sacramento 
Metropolitan  Air  Quality  Management 
Di.strict  (SMAQMD  or  District)  portion 
of  the  California  .State  Implementation 
Plan  (.SIP)  ]nihli,shed  elsewhere  in  this 
Federal  Register.  Fhe  .SIP  revision 
concerns  two  permitting  rules  submitted 
hy  the  SMAQMD:  Ride  214,  Vedoval 
Now  Sourco  lloviow,  and  Rule  21 7, 
Public  Notico  Po(}uiroiuonts  for  Poniiits. 
DATES:  'Fhis  interim  final  determination 
is  effective  on  Fehruarv  14.  2013. 


However,  comments  will  he  accepted 
until  March  18,  2013. 

ADDRESSES:  .Submit  comments, 
identified  hy  docket  number  EPA-ROt)- 
()AR-201 3— 0004,  hy  one  of  the 
following  methods: 

1 .  Fodoral  olhdoiuakin^  Porl(d: 
http:// WWW. roguhit ions. I’ov.  Follow  the 
on-line  instructions. 

2.  limail:  Uf)(dipormits@opa.yov. 

3.  Moil  or  dolivor:  Cierardo  Rios  (Air- 
3),  U..S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  .Street, 
.San  Franci.sco.  Cv\  94105-3901. 

Instructions:  AW  comments  will  he 
included  in  the  jmhlic  docket  without 
change  and  may  he  made  available 
online  at  htt})://www. rogulutions.gov, 
including  any  personal  information 
provided,  nnle.ss  the  comment  includes 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  hy  statute.  Information  that 
you  consider  CBI  or  otherwise  protected 
should  he  clearly  identified  as  such  and 
should  not  he  submitted  through  http: 
//www. roguIations.gov  or  email,  http:// 
www.rogulations.gov  is  an  “anonymous 
acce.ss”  system,  and  EPA  will  not  know 
your  identity  or  contact  information 
nnle.ss  yon  jirovide  it  in  the  body  of 
yonr  comment.  If  yon  send  email 
diret:tlv  to  EPA,  vour  email  address  will 
he  automatically  cajitured  and  included 
as  |)art  of  the  public  comment.  If  EPA 
cannot  read  yonr  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification.  EPA  may  not  he 
able  to  consider  yonr  comment. 

Docke/;  General Iv.  doenments  in  the 
docket  for  this  action  are  available 
electronically  at  http:// 
www.roguIations.gov  and  in  hard  cojiy 
at  EPA  Region  IX.  75  Hawthorne  .Street, 
.San  FTanci.sco,  California.  While  all 
documents  in  the  docket  are  li.sted  at 
http://www.rogidations.gov,  some 
information  may  he  publicly  available 
only  at  the  hard  copy  location  (e.g., 
copyrighted  material,  large  majis),  and 
.some  may  not  he  publicly  available  in 
either  location  (e.g..  (iBI).  'Fo  insjiect  the 
hard  cojw  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Yannavon.  EPA  Region  IX.  (415) 
972-3534.  yannavon. Iaura@o})a. gov. 
SUPPLEMENTARY  INFORMATION: 
'Fhroughout  this  document,  “we.”  “us” 
and  “our”  refer  to  EPA. 

1.  Background 

On  Inly  20.  2011  (70  FR  43183).  we 
published  a  limited  apjnoval  and 
limited  disapproval  of  SMAQMD  Rule 
214  as  adojited  locally  on  October  28, 
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2010  and  submitted  l)y  llie  State  on 
Ilciceinber  7,  2010.  We  l)ase(l  our  limited 
(iiKa|)|)roval  action  on  certain 
deficiencies  in  the  snl)mitted  rule.  This 
disapproval  action  started  a  sanctions 
clock  tor  imposition  of  offset  sanctions 
18  montlis  after  August  19.  2011  and 
highway  sanctions  0  montlis  later, 
pursuant  to  .section  179  of  the  (lean  Air 
Act  ((iy\A)  and  our  regulations  at  40 

Cl  R  .'■>2.31.  Under  40  CFR  .'■>2.31  (d)(1). 
offset  sanctions  ajiply  eighteen  months 
after  the  effective  date  of  a  disapproval 
and  higliwav  sanctions  applv  six 
months  after  the  offset  .sanctions,  unless 
we  determine  that  the  deficiencies 
forming  the  basis  of  the  disapproval 
have  been  corrected. 

On  August  23.  2012.  SMAQMD 
adopted  an  amended  version  of  Rule 
214.  which  was  intended  to  correct  the 
deficiencies  identified  in  our  (uly  20. 

2011  limited  approval  and  limited 
disapjiroval  action.  On  Se])feml)er  20. 
2012.  the  .State  submitted  this  amended 
rule  to  FRA.  In  the  Proposed  Rules 
.section  of  today's  Federal  Register,  we 
are  proposing  to  fully  a|)])rove  this  rule 
hecau.se  we  believe  it  corrects  tlie 
deficiencies  identified  in  our  )ulv  20. 

201 1  di.sapproval  action.  Hased  on 
today's  propo.sed  a|)i)roval.  w(!  ar(; 
taking  this  final  rulemaking  action, 
eflective  on  publication,  to  stay  the 
imposition  of  tin;  offset  sanctions  and  to 
d(;fer  the  imposition  of  the  highway 
sanctions  that  were  triggenul  by  our  )uly 
20.  2011  limited  di.sa|)|)roval. 

FPA  is  providing  the  j)uhlic  with  an 
opj)ortunity  to  commcmt  on  this  stay/ 
deferral  of  sanctions.  If  comments  are 
submitted  that  change  onr  as.ses.sment 
descrilMul  in  this  final  determination 
and  our  pro])osed  full  approval  of 
amended  .SMAQMD  Rule  214.  w(! 
intend  to  take  suhsetpient  final  action  to 
reimpo.se  sanctions  pursuant  to  40  UFR 
.'12.31(d).  If  no  comments  are  submitted 
that  change  our  as.sessment.  then  all 
sanctions  and  sanction  clocks  will  he 
permanently  terminated  on  the  effective 
date  of  a  final  rule  apj>roval. 

II.  FPA  Action 

We  an;  making  an  interim  final 
det(;rmi nation  to  stay  the  imposition  of 
the  offset  .sanctions  and  to  defer  the 
imposition  j)f  the  highway  sanctions 
associated  with  .SMAQMD  Rule  214  (as 
ado])ted  2010)  hasixl  on  our  concurnait 
j)ropo.sal  to  ai)])rove  tin;  .Statci’s  .SIP 
revision  as  correcting  the  deficiencies 
that  initiated  sanctions. 

Hecau.se  FPA  has  preliminarilv 
determined  that  the  .State  has  cornicted 
the  deficiencies  identified  in  EPA’s 
limitiid  disajjproval  action,  relief  from 
sanctions  should  he  jirovided  as  (luickly 
as  j)ossihle.  Therefore.  EPA  is  invoking 


th(!  good  cause  exception  umhir  the; 
Administrative  Procedure  Act  (APA)  in 
not  ])roviding  an  o|)portunity  for 
comment  Ixifore  this  action  takes  effect 
(.'>  lI..S.(i.  .'>.'>3(h)(3)).  However,  hv  this 
action  EPA  is  |)roviding  tin;  ])uhlic  with 
a  chanc(!  to  comment  on  liPA’s 
determination  after  the  effective  date, 
and  EPA  will  consichir  any  comments 
riiciiived  in  detcninining  wh(!ther  to 
rever.s(!  such  action. 

Id’A  believes  that  notice-and- 
comment  rulemaking  before  the 
(dfective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  tin;  .State’s 
submittal  and.  through  its  ])roposed 
action,  is  indicating  that  it  is  more  likelv 
than  not  tliat  the  .State  has  corrected  the 
deficiencies  that  startcul  the  .sanctions 
clocks.  Therefore,  it  is  not  in  the  ]nihlic 
intenist  to  initially  impo.se  sanctions  or 
to  kee])  applied  .sanctions  in  place  when 
the  .State  has  mo.st  likely  done  all  it  can 
to  cornu!  the  deficiencies  that  triggeiuul 
the  sanctions  clocks.  Moreover,  it  would 
he  impracticable  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  .State;  has  cornuled  the 
deficiencies  prior  to  the  rulemaking 
approving  the  .State's  submittal. 
Th(;refore,  EPA  h(;liev(;s  that  it  is 
neces.sary  to  use  the  int(;rim  final 
rnlemaking  jerocess  to  stav  and  deler 
sanctions  while;  EPA  e:e)mi)le;te;.s  its 
rulemaking  pre)e:e;s.s  e)n  the;  appreevahility 
e)f  the;  .State’s  submittal.  Meereuever.  with 
re;.spe;e;t  to  the;  efleulive  elate;  e)f  this 
aelieni.  EPA  is  inveeking  the  ge)e)el  e:ause; 
e;xe:e;ptie)n  te)  the;  3()-elay  ne)tie;e; 
re;eiiure;me;nt  e)f  the;  APA  l)e;e;iiuse;  the 
])urpe)se;  eef  this  neetieu;  is  te;  re;lie;ve;  a 
re;strie;tie)n  (S  l]..S.(i.  .'>.‘>3(el)(1 )). 

III.  Statutory  and  Executive;  Order 
Reviews 

This  ae;tie)n  stays  anel  elefers  Eeelend 
sane! ions  anel  impe)se;.s  ne;  aelelitieenal 
re;e]uire;me;nts. 

l]nele;r  lixeeuitive  Oreler  128(>()  (.'>8  FR 
.‘>173.'>,  C)e!e)he;r  4,  lt)93),  this  <ie!ie)n  is 
ne)t  a  “.signifie:ant  re;gulate)ry  ae!ie)n”  anel 
the;re;fe)re;  is  ne)t  sed)je;e!  te)  re;vie;w  hv  the; 
()ffie;e;  e)f  Maniige;me;nt  anel  Huelge;t. 

This  cie!ie)n  is  met  suhjeu!  te)  Exe;e:utive; 
()rele;r  13211,  “Ae!ie)ns  (u)ne:e;rning 
Re;gidatie)ns  That  .Signifie;antly  Affeu! 
lyne;rgy  .Seipj)ly,  Distriheitie))),  e)r  Use"  ({>(> 
FR  283.').'1.  May  22.  2001)  he;e;au.se;  it  is 
ne)t  a  signifie;ant  re;gulate)rv  ae!ie)n. 

The;  eielministrateer  e:e;rtifie;s  that  this 
ae!ie)n  will  ne)t  have;  a  signifie:ant 
e;e:e)ne)mie:  im])ae!  e)n  a  substantial 
numhe;r  e)f  sniiill  e;ntitie;.s  uneler  the; 
Re;gulate)ry  Flexibility  Ae!  (.'>  ll..S.(i. 

(^OOl  e/ .seu/.). 

This  rede  ele)e;.s  ne)t  e;e)nt;nn  any 
unfuneleel  manelate;  eer  signifie:antly  eer 
unieiuely  affeu!  sm.ill  ge)ve;rnme;nts,  as 


ele;se;ril)e;el  in  the  Unfuneleel  Manelates 
Re;fe)rm  Ae!  e)f  l‘)9.^  (Pub.  L.  104-4). 

This  ride  ele)e;s  ne)t  have;  tribal 
implie:atie)ns  he;e:ause;  it  will  ne)t  have;  a 
substantial  elire;e!  effeu!  e)n  e)ne;  or  meere; 
Inelian  trihe;s,  e)n  the;  relatieenship 
l)e;twe;e;n  the;  Feeleral  ge)ve;rnme;nt  .inel 
Inelian  trihe;.s.  or  een  the;  elistrihutieen  e)f 
pe)we;r  anel  re;si)e)nsihilitie;.s  he;twe;e;n  the; 
lu;ile;ral  geevernment  anel  Inelian  trihe;.s, 
as  spe;e:ifie;el  hv  Exe;e:utive;  Oreler  1317.'> 

((>.'■>  FR  07249.'  Ne)vemhe;r  9.  2000). 

This  ae.tie)!)  ele)e;.s  ne)t  liave;  Feeleralism 
implieuitions  heuumse;  it  ele)e;s  ne)t  have; 
sid)stantial  eliree!  e;ffe;e!s  e)n  the  .States. 
e)n  the;  relatieenship  he;twee;n  the;  natie)nal 
ge)ve;rnme;nt  anel  the;  .States.  e)r  e)n  the; 
elistrihulie)!)  of  ])e)we;r  anel 
re;s])e)nsihilitie;s  ame)ng  tlie;  varieeus 
leve;ls  of  governmemt,  as  spee;ifieel  in 
Exeeuitive;  Orde;r  13132  (04  FR  432r>.'l. 
Augu.st  10,  1999). 

Tins  rule;  is  ne)t  suhjeu!  te)  Exe;e;utive; 
Oreler  1304.'),  "Pre)te;e:tion  e)f  Chilelren 
freun  Envireenmental  He;alth  Risks  anel 
.Saiety  Risks”  (02  FR  1988.'>,  April  23, 
1997).  I)e;e:ause  it  is  ne)t  ee;e)nomie:ally 
signifieumt. 

The;  re;ejuire;me;nts  e)f  se;e!ion  12(ei)  e)f 
the;  Natieinal  Te;e:hne)le)gy  Transfi;r  anel 
Aelvane-.ement  Ae!  e)f  199.'>  (!.'>  U..S.O. 

272)  elo  not  apj)ly  te)  this  rule;  he;e:ause; 
it  im|)e)se;s  ne)  stanelarels. 

This  rule;  ele)e;s  not  impee.se;  an 
infeermatie)!)  e:e)lle;e!ie)n  l)urele;n  uneli;rthe; 
pre)visie)ns  e)f  the;  Pa])e;rwork  Reuluctie))) 
Ae!  of  199.'1  (44  U.S.C.  3.'101  at  saq.). 

The;  C.eengressional  Review  Ae!,  .'> 
U.S.C.  801  at  sa(i.,  as  aelele;el  by  the;  Small 
Husine;ss  Re;gulale)ry  Enfe)re;e;me;nt 
Fairness  Ae!  e)f  1990,  ge;ne;rally  pre)viele;s 
that  he;fe)re;  a  rule;  may  take;  e;ffe;e!,  the; 
age;ne:y  promulgating  the  rule;  must 
submit  a  rule;  re;])e)rt  te;  Ce)ngre;ss  anel  the; 
C.e)m])tre)lle;r  (Jeneral.  He)weve;r,  .se;e!ie)n 
808  provieles  that  any  rule  fe)r  whie;h  the 
issuing  age;ne:y  fe)r  gooel  e:ause  finels  that 
ne)tie:e  anel  puhlie;  proeuulure;  the;re;e)n  are; 
imprae!ie;al)le,  unneeuussarv.  or  contrary 
te)  the;  puhlie;  interest,  shall  take;  effee;t  at 
sue:h  time;  as  the;  age;ne;y  pre)mulgating 
the;  rule;  ile;termines.  .'>  U.S.C.  808(2). 
liPA  has  made;  sue;h  a  goe)el  e:ause 
fineling,  ine:lueling  the;  reaseens  therefore, 
anel  e;stahlishe;el  an  e;ffe;e:tive;  elate;  e)f 
Fe;hruarv  14.  2013.  EPA  will  submit  a 
re;pe)rt  e:e)ntaining  this  rule;  anel  eether 
reejuireul  informatie)!)  te)  the;  U..S.  .Senate, 
the;  U..S.  lIou.se  e)f  Re;pre;se;ntative;.s,  <inel 
the;  (u)mj)tre)lle;r  Ce;ne;ral  e)f  the;  Uniteel 
.State;.s  ])rie)r  to  puhlie:ation  e)f  the;  rule;  in 
the  Federal  Register.  A  majeer  rule; 
e;anne)t  take;  e;ffe;e:t  until  00  elays  after  it 
is  ])uhlishe;el  in  the;  Federal  R(;gister. 
This  rule  is  not  a  “major  rule"  as 
elefineel  by  .'>  U..S.(L  804(2). 

Uneler  se;e:tie)n  307(1))(1)  e)f  the  (iAA. 
pe;titie)ns  for  juelie:ial  review  of  this 
ae:tie)n  must  he;  fileei  in  the  Unite;ei  State;.s 
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Court  of  Ajjpeals  for  the  appropriate 
circuit  hy  April  15,  2013.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  do(!s  not 
affect  the  finality  of  this  rule  for  the 
|)ur|)ose  of  judicial  ri;vie\v  nor  do(;s  it 
extend  the  time  within  which  ])etition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
1)(!  challenged  later  in  i)roceedings  to 
enforce  its  reciuirements  (see  section 
307(1)1(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  ])rotection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental 
regulations.  Nitrogen  dioxide.  Ozone. 
Particulate  matter,  Re])orting  and 
record  keej)  i  ng  recj  u  i  remen ts . 

t)at(!(l:  lanuarv  20.  2013. 

|arc;d  Blumcni'eld, 
lUifiioiKiI  Adininislrator.  IX. 

|I'K  Ooc.  201 3-03250  Filwl  2-13-13;  »:4: 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  120109034-2171-01] 

RIN  0648-XC456 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Trip  Limit  Adjustments  for  the 
Common  Pool  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  inseason 
adjustment  of  landing  limits. 

SUMMARY:  'I’his  temporarv  rule  increa.ses 
the  ])os,session  limits  for  Georges  Bank 
cod.  (hilf  of  Maine  cod,  and  Southern 
New  England/Mid-Atlantic  yellowtail 
flounder  for  Northeast  nuiltispecies 
common  pool  vessels  for  the  remainder 
of  the  2012  fishing  year.  This  rule  also 
decreases  the  trip  limits  for  white  hake 
and  pollock.  This  is  intended  to 
facilitate  the  harvest  of  Georges  Bank 
cod.  Gulf  of  Maine  cod,  and  Southern 
New  England/Mid-Atlantic  yellowtail 
flounder  to  allow  the  total  catch  of  these 
stocks  to  a])proach  their  pertinent 
common  pool  suh-annual  catch  limits 


sub-annual  catch  limits  and  prevent  the 
overharvest  of  the  white  hake  and 
pollock  sub-annual  catch  limits. 

DATES:  Effective  February  11, 2t)13. 
through  April  30.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Alger,  Fisheries  Management 
Specialist,  978-075-2153,  Fax  978-281- 
9135. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  Northea.st 
(NE)  multis|)ecies  fishery  are  found  at 
50  (iFR  part  048.  sul)j)art  F.  The 
regulations  at  ^048.80(o)  authorize  the 
NE  Regional  Administrator  (RA)  to 
adjust  the  pos.session  limits  for  common 
})ool  vessels  in  order  to  optimize  the 
harvest  of  NE  regelated  multispecies  by 
preventing  the  overharvest  or 
underharvest  of  the  pertinent  common 
j)ool  sub-annual  catch  limits  (AGLs).  As 
of  lanuarv  30,  2013,  Cbilf  of  Maine 
(GQM)  cod,  Georges  Bank  (GB)  cod,  and 
Southern  New  England  (SNE)/Mid- 
Atlatnic  (MA)  yellowtail  flounder  catch 
is  well  below  their  respective  (piotas, 
and  conversely,  catch  of  white  hake  and 
pollock  is  relatively  high  with 
approximately  3  months  remaining  in 
fisliing  vear  (FY)  2012.  'i'able  1  includes 
the  common  ])ool  suh-AGl.  for  each 
stock  affected  by  this  action  and  the 
amount  that  has  been  caught  as  of 
Inibruarv  7.  201 3. 


Table  1— Sub-ACLs  and  Current  Catch  of  Five  NE  Multispecies  Stocks  in  the  Common  Pool 


Sub-ACL  (lb) 

Sub-ACL  (mt) 

Percent 

harvested 

GOM  Cod  . 

176,414 

80 

35.5 

GB  Cod  . 

179,489 

81 

20.3 

SNE/MA  Yellowtail  Flounder  . 

338,099 

153 

6.1 

White  Hake  . 

57,896 

26 

88.7 

Pollock  . 

180,323 

82 

77.8 

Framework  Adjustment  47  (F\V  47)  to 
the  NE  Mnltispecies  Fishery 
Management  Plan  (FMP)  established  the 
current  trip  limits  for  the  common  pool 


ve.ssels  fishing  under  a  Category  A  day- 
at-sea  (DAS)  (77  FR  20104).  Since  then, 
there  have  been  no  adju.stments  to  any 
tri])  limits  for  any  common  ])ool  ves.sels. 


'fable  2  contains  the  current  landing 
limit  and  the  new  landing  limit  being 
implemented  by  this  action. 


Table  2— The  Current  and  New  Trip  Limits  for  Five  NE  Multispecies  Stocks  in  the  Common  Pool 


Current  DAS  limit 

New  DAS  limit 

GOM  Cod  . 

650  lb  (294.8  kg)  per  DAS  up  to  2,000  lb  (907.2  kg)  per 

2,000  lb  (907.2  kg)  per  DAS  up  to  6,000  lb  (2,721  kg) 

trip. 

per  trip. 

GB  Cod  . 

2,000  lb  (907.2  kg)  per  DAS  up  to  20,000  lb  (9,072  kg) 

3,000  lb  (1,361  kg)  per  DAS  up  to  30,000  lb  (13,608 

per  trip. 

kg)  per  trip. 

SNE/MA  Yellowtail  Flounder 

1 ,500  lb  (680.4  kg)  per  DAS  up  to  4,500  lb  (2,041  kg) 

5,000  lb  (2,268  kg)  per  DAS  up  to  15,000  lb  (6,804  kg) 

per  trip. 

per  trip. 

White  Hake  . 

1 ,500  lb  (680.4  kg)  per  trip  . 

500  lb  (226.8  kg)  per  trip. 

Pollock . 

Unlimited  . 

10,000  lb  (4,536  kg)  per  trip. 

The  regulations  reciuire  that  the  GB  cod  be  adjusted  pro|)ortionally 

ilandgear  B  (HB)  trij)  limit  for  GOM  and  (rounded  up  to  the  nearest  25  lb  (11.3 


kg))  if  either  the  GOM  or  GB  cod  trij) 
limit  applicable  to  a  ve.ssel  fishing 
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under  a  NR  iiuiltispecaes  DA.S  i)ermit  is 
adjusted.  Under  the  NR  Multispcuaes 
I'MI’.  tlie  initial  (JOM  cod  trip  limits  for 
NR  mnltispeciijs  common  pool  vessels 
fishing  inulcir  a  ('.ategorv  A  DA.S  is  scit 
at  800  11)  (3(i2.0  kg)  |)er  DA.S.  However. 

I’Y  2012  began  with  a  (iOM  cod  trip 
limit  of  ().')()  11)  (204.8  kg)  ])er  DA.S.  as 
implemented  through  R\Y  47.  due  to  a 
reduced  UOM  cod  snh-AUR  for  the 
comnion  pool.  Ultimately,  the  IIH  trip 
limit  for  UOM  cod  is  adjusted  according 
to  trip  limit  in  the  RMP  (i.e..  800  Ih 
(3(i2.0  kg)  per  DA.S).  not  what  was  set 
under  F\V  47.  For  UB  cod.  the  FMB 
establishes  a  limit  of  2.000  Ih  (007.2  kg) 
per  DA.S  and  F\V  47  did  not  imjilement 
anything  different  from  that. 

The  new  landing  limit  for  UOM  cod 
is  2.000  11)  (007.2  kg)  per  DA.S.  an 
increa.se  of  150  percent  from  800  Ih 
(302.0  kg)  j)er  DA.S.  Ba.sed  on  this  new 
trip  limit  for  CiOM  cod  forUategory  A 
DA.S  ves.sels.  the  new  (iOM  cod  trip 
limit  for  1113  vessels  is  200  Ih  (‘)0.7  kg) 
per  trip  (75  Ih  (34.0  kg)  ])er  tri|) 
intaeased  hv  150  percent  =  187.5  Ih 
(85.0  kg)  per  trij).  rounded  up  to  200  Ih 
(‘to. 7  kg)  per  trip).  The  new  landing 
limit  for  U 13  cod  is  3.000  Ih  (1.301  kg) 
p))r  D.A.S.  an  increa.se  of  50  percent  from 
the  original  landing  limit  of  2.000  Ih 
(tl07.2  kg)  i)er  DA.S.  Based  on  the  new 
trip  limit  for  (iB  cod  for  U.ategorv  A  DA.S 
vessels,  the  new  Ud3  cod  trip  limit  for 
1113  vessels  is  125  Ih  (50.7  kg)  ])er  tri]) 

(75  11)  (34.0  kg)  per  trip  increased  by  50 
|)ercent  =  1 12.5  Ih  (51.0  kg)  |)er  tri]). 
rounded  nj)  to  125  11)  (50.7  kg)  per  tri])). 
Increasing  the.se  trij)  limits  does  not 
jeopardize  current  con.servation 
objectives. 

The  trij)  limit  adjustments  for 
(’.ategory  A  DA.S  and  1113  vessels  are 
effective  Fehrnarv  11. 2013.  through 
Aj)ril  30.  2013.  This  action  does  not 
change  the  current  cod  trip  limit  for 
ves.sels  with  a  limited  access  Handgear 
A  |)ermit  (300  Ih  (130.1.  kg)  ])er  tri]))  or 
.Small  Vessel  Uategory  ])ermit  (300  Ih 
(130.1  kg)  of  cod.  haddock,  and 
yellowtail  floniuler  combined).  Uatch 
will  continue  to  he  monitored  through 
dealer-re])orted  landings,  vessel 
monitoring  system  catch  re])orts.  and 
other  available  information,  and  if 
nece.ssarv.  additional  adjustments  to 
common  ])ool  management  measures 
may  he  made. 

(Massiiication 

This  action  is  I’etjuired  by  50  ('.FR  ])art 
()48.  and  is  exem])t  from  review  under 
Rxecntive  Order  1280(). 

The  Assistant  Admini.strator  for 
Fisheries.  NOAA  (AA).  finds  good  cau.se 
jnirsnant  to  5  U..S.(;.  553(1))(B)  to  waive 
])rior  notice  and  the  o])])ortnnity  for 
])nl)lic  comment  hecau.se  it  would  he 


im])iactical)le  and  contrarv  to  the  ])nl)lic 
interest.  The  regulations  at  §()48.80(o) 
grant  the  RA  authority  to  adjust  the  NR 
mnlti.s])ecies  trij)  limits  for  common 
])ool  ves.sels  in  order  to  ])revent  the 
overharvest  or  nnderhai  vest  of  the 
])ertinent  common  ])ool  snh-AURs.  The 
iidoi'ination  iidorming  this  action  onlv 
very  recently  hecame  available.  Uiven 
this  fact,  this  action  increases  the  trij) 
limits  for  UOM  cod.  (iB  cod.  and  .SNR/ 
MA  yellowtail  llonnder  to  reduce  the 
])rol)ahility  of  imderharvesting  the 
common  ])ool  snh-ACiLs.  A  resnlting 
delav  in  the  trij)  limit  increa.ses  of  these 
three  .stocks  could  result  in  less  revenue 
for  the  fishing  industry  and  he  counter 
to  the  objective  of  achieving  o])timnm 
vield.  A  resnlting  delay  in  the  trij)  limit 
decreases  for  white  hake  and  ])ollock 
reduces  the  ])rol)al)ilit  v  of  exceeding  the 
a])])lical)le  common  pool  snh-AULs.  If 
the  suh-AULs  are  exceeded,  this  would 
undermine  conservation  objectives  and 
trigger  the  im])lementation  of 
ai:countahility  measmes  that  will  have 
negative  economic  im])acts  on  the 
])arlici])ant.s  in  the  common  ])ool.  Uiven 
this  fact,  the  time  nece.ssarv  to  ])rovide 
for  ])rior  notice  and  comment  woidd 
])revent  NMf’.S  from  im])lementing  the 
nece.ssarv  trij)  limit  adjustments  in  a 
timely  manner. 

The  A.'\  further  finds.  ])nr.snant  to  5 
U..S.U.  553(d)(3).  good  can.se  to  waive 
tin;  30-day  delayed  effectiveness  ])eriod 
for  the  rea.sons  stated  above. 

Authority:  Hi  U..S.(;.  1801  al  siuj. 

Dalcul:  l-'ela  iiarv  11. 2013. 

)anii;s  P.  lliirge.ss. 

Acting  I)(‘l)iil\'  Dirat-lor.  Offictf  of  Siislaiiuthh' 
Fislirrias.  Malioiuil  Marine  Fislnnies  Service. 
|1  K  Doi:.  2()i:M);i47(i  I’ikul  2-1 1-13:  4:1.')  pm] 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  120813333-3107-02] 

RIN  0648-BC28 

Fisheries  Off  West  Coast  States;  West 
Coast  Salmon  Fisheries;  Amendment 
17  to  the  Salmon  Fishery  Management 
Plan 

agency:  National  Marine  Fisheries 
.Service  (NMFS).  National  Oceanic  and 
Atmos])heric  Administration  (NOAA). 
Uommerce. 
action:  Final  rule. 

SUMMARY:  NMF.S  issues  a  final  rule 
under  authority  of  the  Magnu.son- 


.Stevens  I’isherv  (Conservation  and 
Management  Act  (M.SA)  to  imjilement 
Amendment  17  to  the  Pacific  Uoa.st 
.Salmon  Fisherv  Management  Plan  for 
Uonunercial  and  Recreational  .Salmon 
Fisheries  off  the  (Coasts  of  Washington. 
Oregon,  and  (California  (Salmon  FMP). 
NMF.S  a])])roved  Amendment  17  on 
I’ehriiarv  5.  2013.  Among  other  things. 
Amendment  17  revi.ses  the  maximum 
fishing  mortality  threshold  (MFMT)  for 
Qiiillaviite  fall  coho,  revises  the  FMP  to 
correct  tyjiograjihical  errors,  njidates 
re])orting  measures  to  reflect  new 
technology,  and  njidates  or  removes 
other  obsolete  or  unneces.sary  language. 
This  ride  imjilements  certain  jiortions  of 
Amendment  17:  sjiecifically.  it 
discontinues  the  jnihlic  comment  jieriod 
for  final  management  measures  that  are 
])ul)lished  in  the  Federal  Register  and 
njidates  mechanisms  for  obtaining 
information  on  management  of  the 
fishery.  NMF.S  also  makes  minor 
njidates  to  regulations  unrelated  to 
Amendment  1 7. 

DATES:  This  final  rule  is  effective  March 
18.  2013. 

ADDRESSES:  This  final  ride  is  also 
accessible  on  the  Web  site  of  NMFS’ 
Northwest  Region  [http:// 
\v\v\\'.n\vr.n()(i(i.<>()\  ).  The  current 
.Salmon  FMP.  through  Amendment  17 
will  he  made  available  on  the  Pacific 
lushery  Management  (Council’s  Web  site 
(Iittj)://\\’\v\v.})(:()nn(:il.ore/). 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Mnndy  at  20()-52()-4323.  or  Heidi 
Taylor  at  502-080-4030. 

SUPPLEMENTARY  INFORMATION:  The 
Pacific  Fishery  Management  (Council 
((Council)  develojied  Amendment  17  to 
revise  the  MFMT  for  Qnillayute  fall 
coho  and  make  .several  minor  revisions 
to  ujidate  language  and  technology  used 
in  FMP.  including  discontinuing  a 
])iihlic  comment  jieriod  after  the  annual 
salmon  management  measures  have 
been  juihlished  in  the  Federal  Register 
as  a  final  rule.  NMF.S  determined  that 
the  actions  of  Amendment  17  have  all 
either  been  ju'evioiisly  analyzed  in  a 
NRPA  doenment  or  (jiialily  for 
categorical  exclusion  ((CR)  from  further 
NRPA  analysis  under  NAO  210-0.  The 
(Council  took  final  action  on 
Amendment  17  in  .Sejitemher  2012  and 
transmitted  the  amendment  to  NMF.S  on 
November  5.  2012.  NMF.S  jiiihlished  a 
Notice  of  Availability  of  Amendment  17 
in  the  Federal  Register  (77  FK  07327. 
November  0.  2012)  to  notify  the  jnihlic 
of  the  amendment  and  invite  comments. 
NMFS  juihlished  a  jirojiosed  rule  in  the 
Federal  Register  (77  FR  75101. 
December  10.  2012)  to  notify  the  jnihlic 
and  invite  comments  on  the  jnojiosals. 
NMf\S  received  two  comment 


submissions.  Thu  uommunts  aru 
suinmarizuci  and  rusjioiuhul  to  in  thu  am 

“Rusponsu  to  (ioinniunts”  suction  of  this  um 

rulu.  ,  ,  (Ma 

As  (luscril)ud  in  tin;  proi)osu{l  rulu. 
Aimnulinunt  17  ruino\’(^s  imMition  of  a 

public  coinnumt  puriod  altur  final  ^ 

managuinunt  Inuasur(^s  aru  ])uhlisliud  in  |  f’- 
thu  Fudural  Rugistur.  Annual 
inanaguinunt  inuasurus  lor  thu  salmon 
lisliury  aru  puhlishud  in  thu  Fudural 
Rugistur  as  final  rulus;  public  communt  <>P, 
periods  aru  not  ajiiiliud  to  final  lulus.  ^ 

Thu  jnihlic  has  an  oiiportunity  to 
communt  on  thusu  inuasurus  throughout 
thu  Council’s  annual  jirocuss  of  sotting 
thum;  that  process  includes  two  C,ouncil 
muutiiigs  and  public  hearings  li^dd  in 
Washington.  Oregon,  and  (ialilornia. 

Thu  (Council  jmhlishus  a  notice  in  thu 
Federal  Register  each  Ducumhur  that 
details  the  procu.ss  for  setting  thu  next 
year’s  annual  managumunt  inuasurus 
and  solicits  comments.  Thu  Council’s 
nofic:u  provides  thu  schedule  for  C^ouiK.il 
meetings  and  public  hearings,  as  well  as 
thu  schedule  of  ax'ailahility  of  planning 
documents,  including  Prusuason  Report 
11  which  contains  thu  salmon  ^ 

managumunt  alternatives  thu  (.oiuu.il  ^ 

adopts  in  March  for  further  ^ 

consideration  at  its  Ajiril  meeting  where  ^ 
it  adopts  a  final  recommendation  for  the  ^ 
fishing  season.  The  Council’s  notice  ^ 

informs  the  public  of  how  to  recpiest  ^ 

copies  of  the  jireseason  jilanning 
documents,  how  to  view  the  documents 
online,  and  how  to  submit  comments  to 
the  Council  by  mail.  fax.  email,  or  the 
Federal  Rulemaking  Portal; 
w'w’w.rcguhiiions.^ov.  All  comments 
received  are  reviewed  by  both  the 
Council  and  NMFS. 

The  other  details  of  Amendment  17 
were  describeil  in  the  proposed  rule  (77 
FR  7511)1,  December  lb.  2012)  and  are 
not  repeated  here.  This  final  rule 
identifies  changes  to  the  regulations 
under  50  CFR  part  000  subpart  H  to 
implement  Amendimait  17  and 
additional  ujulates  as  described  in  the 
])roposed  rule. 

Response  to  Comments 

NMFS  invited  comments  on 
Amendment  17  and  the  projjosed  rule. 
Two  comments  were  receiviul. 
including  a  letter  of  “no  comment" 
submitted  by  the  IJ.S.  Dei)artment  of  the 
Interior.  The  one  ijublic  comment 
receivetl  was  opjjosed  to  a])proval  of 
‘•Frankenfish.’’  While  NMFS  ai)preciates 
receiving  public  comment,  the  issue  of 
“Frankenfish"  is  not  relevant  to 
Amendment  17. 


(;t  svq.  to  im])lement  Amendment  17 
and  additional  uj)date.s.  These  are 
unchanged  from  the  proposed  rule. 

Classification 

Pursuant  to  section  :i()4(b)(lKA)  of  the 
Magnuson-Steviuis  A(;t,  the  NMfS 
Assistant  Admini.strator  has  dettn  inined 
that  this  final  rule  is  coiisi.stent  with 
Amendment  17,  other  provisions  of  the 
Magnuson-Stevens  Act,  and  other 


ai)i)licable  law.  .  i  . 

This  final  rule  has  been  determined  to 


Changes  From  Proposed  Rule 

This  final  rule  includes  changes  to  the 
exi.sting  regulations  at  50  CFR  000.401 


be  not  significant  for  purposes  of  (.^ 

Executive  Order  12H00.  C 

The  Northwest  Regional  (( 

Administrator  has  determined  that  the  ( 
actions  of  Amendment  17  have  all  either 
been  previously  analyzed  in  a  NEPA  ^ 

ilocument  or  (pialify  lor  categoiii.al  ^ 

exclusion  from  further  NEPA  analysis  ^ 

under  NAO  210-0.  ^ 

An  initial  regulatory  flexibility  ^ 

analysis  (IRFA)  was  prepared,  as  ^ 

reipiired  by  section  00:i  of  the  ‘ 

Regulatory  Flexibility  Act  (RFA).  The  • 

IRFA  describes  the  economic  impact  the 
])ro])osed  rule,  if  adojited,  would  have 
on  small  entities.  NMFS  received  no 
comments  to  the  RIR/IRFA,  and  a  final 
regulatorv  flexibility  analysis  (FRFA) 
was  prepared.  The  commercial  entities 
directlv  regulated  by  the  Pacific 
Council’s  Fishery  Management  Plan  are 
non-tribal  commercial  trollers,  tribal 
c.ommerc.ial  trollers,  and  c.haitei  boats. 
According  to  the  Small  Business 

Administration  (SBA).  a  small 
commercial  fish  harvesting  business  is 
one  that  has  annual  receipts  under  S4.() 
million,  a  small  charter  boat  busine.ss  is 
one  that  has  annual  receipts  under  S7.() 
million,  and  a  small  processor  is  one 
that  employs  500  emj)loyees  or  lewei. 
During  201 1 .  the  affected  fleets 
consisted  of  estimated  H02  non-tribal 
trollers,  40  to  50  tribal  trollers,  ami  458- 
405  charter  boats.  Based  on  Pacific 
Coast  Fisheries  information  Network 
(PacFlN)  data,  a  total  of  802  non-tribal 
vessels  particii)ated  in  the  West  (.oast 
commercial  salmon  fishery  in  2011. 

This  number  is  25  percent  more  than 
participated  in  2010  (042).  two-and-a- 
half  times  the  number  that  particii)ated 
in  2000  (515),  and  three-and-a-lndf 
times  the  number  participating  in  2008 
(221).  Based  on  the  SBA  definitions  and 
available  information,  the  IBly^ 
detcM’inined  that  all  these  entities  aie 
.small  entities,  llui  RIR/IRFA  also 
(j.jj  determined  that  these  regulations  are 
f  '  admini.strative  in  nature.  Con.se(iuently. 
these  regulations  are  not  expected  to 
meet  any  of  the  t(!sts  of  having  a 
"significant"  economic  impact  on  a 
•‘siil)stantial  number’’  of  small  entities, 
the  There  are  no  additional  i)roiected 
1  re])orting,  recordkeeping,  and  othei 


compliance  recpiirements  of  this  rule. 

No  luuleral  rules  have  been  identified 
that  duplicate,  overlap,  or  conflict  with 
this  action.  The  FRFA  concurs  with  the 
findings  of  the  RlR/lRFA. 

The  final  rule  is  administrative  in 
naturii  and  do(is  not  affect  ESA  listcul 
species.  However.  NMFS  has  issued  a 
number  of  ESA  biological  opinions  that 
address  the  impacts  of  the  Council 
managed  salmon  fisheries  on  listtnl 
sahnonitls  as  follows:  March  8,  IPtKi 
(Snake  River  spring/summer  and  fall 
Chinook  and  sockeye).  April  2ii.  H)‘)9 
(Oregon  Coast  natural  coho.  Southern 
Oregon/Northern  California  coastal 
coho.  Central  California  coastal  coho), 

A])ril  28.  2000  (Central  Valley  sjjring 
Chinook).  April  27.  2001  (flood  Canal 
summer  chum  4(d)  limit).  A])ril  50. 

2004  (Ui)per  Willamette  Chinook.  Upper 
Columbia  spring  Chinook.  Lake  Ozette 
.sockeve,  Columbia  River  chum.  Puget 
Sound  Chinook).  )une  15,  2005 
(California  coastal  Chinook).  April  28, 

2008  (f.ower  Columbia  River  natural 
coho),  and  April  50.  2010  (Sacramento 
River  winter  Chinook,  and  listed  Puget 
Sound  velloweye  roc;klish.  canary 
rockfi.sh.  and  bocaccio).  and  April  20. 

2012  (Lower  Columbia  River  Chinook). 
NMFS  reiterates  its  consultation 
standards  for  all  ESA-listed  salmon  and 
steelhead  sjjecies  in  an  annual  Cuidance 
letter  to  the  Council.  In  2000,  NMFS 
consulted  on  the  effects  of  fishing  under 
the  Salmon  FMP  on  the  endangered 
’  Southern  Resident  Killer  Whah;  Di.stinc.t 
j  Population  Segment  (SRKW)  and 

concluded  the  salmon  fisheries  weni  not 
likely  to  jeopardize  SRKW  (biological 
opinion  dated  May  5.  2009). 

Pursuant  to  Executive  Order  15175. 

8—  this  final  rule  was  developed  aftiir 
meaniiigful  consultation  and 
t;ollaboration  with  Tribal  officials  from 
the  area  covered  by  the  FMP.  Under  the 
Magnuson-Stevens  Act  at  10  U.S.C.. 
1852(b)(5).  one  of  the  voting  members  of 
the  Pacific  Council  mu.st  be  a 
r(!presentative  of  an  Indian  Tribe  with 
Federally  recognized  fishing  rights  from 
the  area  of  the  Council’s  jurisdiction. 
This  tribal  representative  on  the  (.ouncil 
has  agreed  with  the  provisions  that 
ap])lv  to  tribal  ve.ssels. 

List  of  Subjects  in  50  CFR  Part  OHO 


Fisheries.  Fishing.  Recordkeejiing  and 
reporting  requirements. 
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Diilinl:  ^■(!l)|■u;lrv  11.  2()i:i. 

Sanui<!l  1).  Kaiicli  III, 

ncpulv  Assislanl  Adminislnitor  for 
Hri>iil(ilory  Proyninis.  Pcrfonnin;^  tlw 
Funclians  ami  Diilios  of  tlw  Assislanl 
Administrolor  for  rislunics.  .\olionol  Moriiw 
I'islu  ‘lias  Sf'ivict!. 

For  tlu!  reasons  set  out  in  the 
j)reainl)le.  .'jO  (’.1  R  ])art  (itiO  is  anunided 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES 

■  1 .  rlie  authority  citation  for  part  litiO 
ct)ntinue.s  to  read  as  follows: 

AulliMi'ilv:  Hi  1801  <■/  soq.  and  10 

ll.S.C.  773  e/  srq. 

■  2.  In  (i(i().4()2.  revist;  the  definition 
h)r  "Dres.sed.  head-off  length  of  .salmon" 
to  read  as  follows: 

§660.402  Definitions. 

***** 

Drossod.  Iwod-off  hnoth  of  salmon 
means  the  shortest  distance  between  the 
midpoint  of  the  clavicle  arch  and  the 
fork  of  the  tail,  nuiasnred  along  the 
lateral  line  while  the  fish  is  K  ing  on  its 
sid(!.  without  resort  to  an\’  force  or 
mutilation  of  the  fish  other  than 
removal  of  the  head,  gills,  and  entrails. 
***** 

■  8.  In  §()()(). 4()(>.  revi.se  paragra|)h  (c)  to 
r(;ad  as  follows: 

§660.406  Exempted  fishing. 
***** 

(c)  Fach  v(!ss(!l  participating  in  anv 
(!X(!mpted  fishery  r(H:ommended  by  tlu; 
Council  and  allowed  by  NMF.S  is 
subject  to  all  provisions  of  this  suh]jart. 
(ixcept  those  |)ortions  which  relate  to 
the  purpose  and  nature  of  the  exempted 
fishery.  These  exceptions  will  he 
s])ecifi(;d  in  a  |)ermit  issued  by  tin; 
R(;gional  Administrator  to  each  vessel 
participating  in  the  ex{;mpted  fi.sherv 


and  that  |)ermit  must  hi;  carried  aboard 
each  participating  vessi;l. 

■  4.  in  §  ()()(). 408,  revise  paragra|)hs 
(d)(l)(vii)  and  (d)(2)(v)  to  read  as 
follows: 

§660.408  Annual  actions. 

***** 

(d)  *  *  * 

(1)  *  *  * 

(vii)  Ollior  insoason  provisions.  Any 
increase  or  decrease  in  the  recreational 
or  commercial  allowahh;  oc(;an  harvest 
r(;snlting  from  an  inseason  r(;strncturing 
of  a  H.sherv  or  other  inseason 
management  action  do(;s  not  reipiiri; 
reallocation  of  tin;  overall  non-treatv 
allowable  ocean  harvest  north  of  Ca|)e 
Falcon  l)etw(;en  the  recreational  and 
commercial  fisheries.  Inseason 
r(;di.stril)ntion  of  subarea  (piotas  within 
the  recreational  fishery  or  the 
distribution  of  allowable  coho  catch 
transfers  from  the  commercial  fishery 
among  subareas  may  d(;viate  from  thi; 
preseason  distribution.  Inseason 
managi;m(;nt  actions  may  he  tak(;n  by 
tin;  Regional  Administrator  to  assure 
meeting  the  primary  ol)j(;ctiv(;  of 
achieving  all-speci(;s  fisheries  without 
imi)osing  (ihinook  r(;striction.s  in  (;ach  of 
tin;  ri;cri;ational  sul)ar(;as  north  of  Cape 
Falcon.  .Such  actions  might  include,  hut 
are  not  limit(;d  to:  (ilosuri;  from  0  to  8, 
t)  to  (),  8  to  200.  or  .'j  to  200  nm  from 
shore:  closnri;  from  a  point  (;xtending 
line  west  from  I'atoosh  Island  for  .'5  nm. 
then  south  to  a  ])oint  due  west  of 
Umatilla  Reef  Huov.  then  due  (;ast  to 
shore:  closure  from  North  Head  at  the 
(iolumhia  River  mouth  north  to 
headhetti;!' Point;  change  in  s])ecies  that 
may  he  land(;d:  or  other  actions  as 
pr(;.scril)ed  in  tin;  annual  management 
measures. 

***** 

(2)  *  *  * 

(v)  Insoason  roallocalion.  No  later 
than  August  1.')  each  year,  the  .Salmon 


T(;chnical  Team  will  estimate  the 
numher  of  coho  salmon  needed  to 
complete;  the  recreational  seasons.  Any 
coho  salmon  allocated  to  tin; 
r(;cr(;ational  fishery  that  an;  not  need(;d 
to  complete  the  r(;creational  sea.sons 
will  hi;  reallocated  to  the  commercial 
fishery.  Once  reallocation  has  taken 
place,  the  remaining  recreational  quota 
will  change  to  a  harvest  gnideline.  If  the 
harvest  guideline  for  the  rec.reational 
fishery  is  ])rojected  to  he  readied  on  or 
before  Labor  Hay.  the  Regional 
Admini.strator  mav  allow  the 
recreational  fishery  to  continue  through 
the  Labor  Day  weekend  only  if  there  is 
no  significant  danger  of  imjiacting  the 
allocation  of  another  fishery  or  of  failing 
to  meet  an  escapement  goal. 
***** 

■  .'i.  In  §0(50.411,  revise  jiaragraphs  (h) 
and  (c)  to  read  as  follows; 

§660.411  Notification  and  publication 
procedures. 

***** 

(h)  Pnldic  connnont.  If  time  allows. 
NMf'.S  will  invite  public  comment  iirior 
to  the  effective  date  of  anv  action 
liuhlished  in  the  Federal  Register. 

(c)  Availaliililv  of  data.  The  Regional 
Administrator  will  conijule  in  aggregate 
form  all  data  and  other  information 
relevant  to  the  action  being  taken  and 
will  make  them  available  for  public 
review  ui)on  request,  contact 
information  will  he  published  amuiallv 
in  the  Federal  Register  and  announced 
on  the  telephone  hotline.  For  actions 
affecting  fisheries  occurring  ])rimarilv  or 
exclusively  in  the  fishery  management 
area  seaward  of  (California,  information 
relevant  to  the  action  also  will  he  made 
available  upon  reque.st  by  the  .Southwest 
Region.  NMF.S. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2013-0016;  Airspace 
Docket  No.  12-ASO-33] 

RIN  2120-AA66 

Proposed  Modification  and  Revocation 
of  Air  Traffic  Service  Routes;  Jackson, 
MS 

AGENCY:  F(!d(!ral  Aviation 
Adniini.stration  (FAA).  DOT. 

ACTION:  Notice  of  projio.sed  ruleinakinf> 
(NFRM). 

SUMMARY:  'I’his  action  jiroposes  to 
modify  two  jet  rentes  and  seven  VOR 
Federal  airways;  and  remove  two  \T)R 
Fedend  airways  in  tin;  vicinity  of 
jackson,  MS.  The  FAA  is  ])roposin}>  tins 
action  due  to  the  scheduled 
decommissioning  of  the  jack.son.  MS. 
VORTACk  and  the  commi.ssioning  of  the 
Magnolia,  MS.  VORTAfi  navigation 
aids. 

DATES:  (Comments  mn.st  he  rcrceived  on 
or  before  Ajjril  1.  2013. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.S.  Dejiartment  of 
Trans])ortation,  Docket  Operations.  M- 
30,  1200  New  Jersey  Avenue  SE.,  West 
Ilnilding  Ground  Floor,  Room  Wl  2-140, 
Washington,  DC  20.'590-0001;  telephone: 
(202)  300-0820.  Yon  must  identify  FAA 
Docket  No.  FAA-201 3-0010  and  ' 
Airspace  Docket  No.  12-ASO-33  at  the 
heginning  of  your  comments.  You  may 
akso  snhmit  comments  through  the 
Internet  at  hitp:/ /www.ve^uhitions.f^ov . 
FOR  FURTHER  INFORMATION  CONTACT:  Raid 
Gallant,  Airs])ace  Policy  and  ATG 
Proccidnres  Group,  Office  of  Air.sjiace 
Services,  Imderal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  D(',  20.'j91; 
telephone:  (202)  207-8783. 
SUPPLEMENTARY  INFORMATION: 

(jimnients  Invited 

Interested  jiarties  are  invited  to 
participate  in  this  jiroposed  rulemaking 


hy  snhmitting  such  wriftcm  data,  views, 
or  arguments  as  th{;y  may  d(!.sire. 
G.oimmmts  that  provide  the  factual  basis 
sn])|)orting  the  views  and  .sngg(!stion.s 
])resented  an;  particularly  helpful  in 
developing  reasoned  r(^gnlatorv 
decisions  on  the  jiroposal.  (iomments 
are  specifically  invitcul  on  the  oviaall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  ])ropo.sal. 

Gomnumications  should  identify  both 
docket  nnmhers  (FAA  Docket  No.  FAA- 
201 3-0010  and  Airspace  Docket  No.  12- 
AS(l-33)  and  he  submitted  in  triplicate 
to  the  Docket  Management  Facility  (see 
ADDRESSES  section  for  address  and 
phone  nnmher).  You  may  akso  snhmit 
comments  through  the  lnt(!rnet  at  http:// 
www’.reguhitions.i^ov. 

Gommenters  wishing  the  k’AA  to 
acknowledge  receipt  of  their  conniKMits 
on  this  action  mn.st  snhmit  with  tho.se 
comments  a  self-addres.sed,  .stam|)ed 
postcard  on  which  the  following 
statement  is  made:  “(iomments  to  FAA 
Docket  No.  FAA-2()1 3-0010  and 
Airsjiace  Docket  No.  12-ASO-33.”  The 
pcrstcard  will  h(!  date/time  stamped  and 
retnrmul  to  the  coimmmter. 

All  communications  rec(;ived  on  or 
before  the  specified  conmunit  closing 
date  will  he;  consichacul  lud'ore  taking 
action  on  the  ])ropos(!d  ride.  The 
proposal  contained  in  this  action  may 
l)e  changed  in  light  of  comments 
received.  All  comments  submitted  will 
hi;  available  for  examination  in  the 
public  docket  both  before  and  after  the 
comment  closing  date.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  he  filed  in  the 
docket. 

Availability  of  NPRM’s 

An  electronic  copy  of  this  document 
may  he  downloaded  through  the 
Internet  at  http://\v\\’\v.iv;^iiI(itions.gov. 

Yon  may  review  the  ])nhlic  docket 
containing  the  proposal,  any  comments 
receiv(;d  and  any  final  disiiosition  in 
person  in  the  Dockets  Office  (see 
ADDRESSES  section  for  address  and 
])hone  nnmher)  between  9:()()  a.m.  and 
.'):()()  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  An  informal 
docket  may  also  he  i;xamined  during 
normal  business  hours  at  the  office  of 
the  Eastern  Service  (ienter.  Federal 
Aviation  Adniini.stration,  Room  210, 
1701  (iolmnhia  Ave.,  (iollege  Park,  GA 
30337. 


Piirsons  inter(;sted  in  being  placed  on 
a  mailing  list  for  future  NPRM’s  should 
contact  the  FAA's  Office  of  Rulemaking. 
(202)  2()7-0()77,  for  a  copy  of  Advi.sory 
(arcular  No.  1 1-2A.  Notice  of  Propo.sed 
Rulemaking  Distribution  System,  which 
describes  the  ajiplication  ])rocednre. 

Background 

The  lack.son,  MS.  VORTAG  will  he 
permanently  decommissioned  in  2013. 
The  new  Magnolia,  MS.  VORTAG  is 
h(;ing  constructed  on  the  property  of 
Bruce  (iamphell  Field  Airport  in 
Madison.  MS,  to  rejilace  the  Jack.son 
VORTAG.  The  Magnolia  VORTAG  site  is 
approximately  .‘5.. 5  NM  sontheast  of  the 
Jack.son  VORTAG  location.  The 
Magnolia  VORTAfi  is  scheduled  for 
commissioning  concurrent  with  the 
shutdown  of  the  Jackson  VORTACk  This 
propo.sal  amends  the  affected  route 
descrijitions  due  to  the  VORTAG 
changes. 

The  Proposal 

The  FAA  is  projiosing  an  amendment 
to  Title  14,  (k)de  of  Federal  Regulations 
(14  GFR)  ])art  71  to  modify  two  jet 
routes  and  .seven  VOR  k’ederal  airways: 
and  cancel  two  VOR  Fedi;ral  airways  in 
the  vicinity  of  Jackson.  MS.  Specifically, 
the  following  changes  are  proposed: 

Jet  Route  J-4  would  he  amended  hv 
removing  “Jackson.  MS”  J'rom  the 
de.scription  and  in.serting  “Magnolia. 
MS"  in  its  place. 

Jet  Route  J-2()  would  he  amended  hv 
removing  “Jackson,  MS"  from  the 
descri])tion  and  in.serting  "Magnolia. 
MS”  in  its  place.  Also,  the  J-2() 
description  in  FAA  Order  7400.0 
contains  an  editorial  error  whereby 
"Montgomery.  AL"  is  listed  before 
“Meridian,  MS”  instead  of  following  it. 
This  action  would  correct  the 
descri])tion  by  moving  “Montgomery, 
AL”  to  follow  “Meridian,  MS”  to  match 
its  proper  geographic  jjosition  along  the 
route.  It  should  he  noted  that  this 
editorial  error  a})pears  only  in  the  route 
description  in  Order  7400.0.  J-20  is 
correct  in  the  NAS  database  and  on  IFR 
kinronte  High  Altitude  chart  H-0. 

VOR  Federal  Airways  V-0  and  V-11 
would  he  amended  hv  removing 
“Jackson.  MS”  and  inserting  "Magnolia, 
MS”  and  hy  inserting  radial 
inter.sections  using  the  new  Magnolia 
VORTAG. 

VOR  Federal  Airway  V-18  would  hi; 
modified  hy  removing  "Jackson,  MS” 
and  inserting  “Magnolia.  MS”  in  its 
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place  and  by  correcting  the  .spelling  ol 
“Talladega”  in  the  route  d(!Sc;ription 
listed  in  FAA  Order  7400.9. 

VOR  Federal  Airway  Y-74  would  he 
inodiiied  so  that  the  last  route  segment 
jH'oceeds  from  the  Oreenville.  MS.  VOR/ 
IlMK  din;ct  to  the  new  Magnolia 
VORTAt;  instead  of  the  jackson 
VORTAC. 

VOR  F(uieral  Airwav  V-24.'>  would 
anumded  hy  removing  “lackson.  MS" 
and  substituting  “Magnolia.  MS.”  in  the 
description. 

Ourrently.  V-417  extends  from 
Monroe.  LA.  to  C'.harleston.  S(k  This 
action  would  cancel  the  j)ortion  of  V- 
417  that  lies  between  Monroe.  LA.  and 
Meridian.  MS.  Between  those  two 
poiids.  V-417  serves  as  an  alternate 
airway  to  V-IH.  However.  V-18 
provides  direct,  more  efficient  routing 
Ixitween  Monroe  and  Meridian,  while 
V^17  includes  two  doglegs  to  the  south 
of  V— 18.  resulting  in  additional  Hying 
miles  hiitween  Monroe  and  Meridian, 
rhe  V-417  .segments  between  Monroe 
and  Mcii'idian  have  l)(!en  deianed 
obsolete  and  of  little  value  to  the 
National  Airspace  System  (NAS), 
therefore.  V-417  would  he;  aimnided  to 
begin  at  Meridian  and  proceed  along  the 
curnmt  route  to  (lharle.ston. 

V-427  would  he  nmioved.  V-427 
currently  extends  betwecai  Monroe.  LA 
and  (ackson.  MS.  Similar  to  V-417 
(above)  V-427  akso  s(!rves  as  an  alternate 
airway  to  V-18.  but  to  the  north  sidt;  of 
V-18.  Since  V-18  proviiles  a  clinul  and 
more  efficient  route  between  Monroe. 
LA.  and  the  (ackson.  M.S/Magnolia.  MS. 
area,  the  FAA  has  determined  that  Y- 
427  is  obsolete  and  of  little  value  to  the 
NAS. 

V-.'i.'l.'i  currently  extends  between 
Picayune.  MS.  and  Sidon.  MS.  and 
serves  as  an  alternate  route  to  the  east 
of  V-9.  between  McComb.  MS.  and 
.Sidon.  .Since  V— 9  provides  direct,  more 
efficient  routing  between  McComb  and 
.Sidon.  the  FAA  is  proposing  to  modifv 
V— .'i.'i.'j  by  nmioving  the  segment 
biitween  McComb  and  .Sidon.  which  has 
been  determined  to  be  of  minimal  value 
to  the  NA.S.  As  a  result,  the  modificul  V— 
.I.').')  would  oidy  extend  between 
Picayune  and  McC'.omb. 

Y-.'j.'j7  currently  extends  between 
Mefiomb.  M.S  and  .Sidon.  M.S  and  is  an 
alternate  route  to  the  west  of  V-9. 
However.  V-9  ])rovides  direct,  more 
efficient  routing  between  tho.se  points; 
thendbre.  the  I’AA  has  determined  that 
V-.‘).17  is  of  miidmal  value  to  the  NAS. 
and  would  be  removed. 

The  full  descri})tions  of  the  ])ro])osed 
amended  routes  are  listed  in  “The 
Propo.sed  Amemlmeid"  section,  below. 
Where  new  navigation  aid  radials  are 
e.stablished  in  a  de.scription.  both  True 


and  Magnetic  degrees  are  shown. 
(Itherwise,  only  True  degrees  are  stated. 

(et  routes  are  published  in  paragraj)!! 
2004.  and  VOR  Federal  airwavs  are 
publi.sluul  in  paragra])b  0010. 
resjiectivelv.  of  FAA  Order  7400. 9\V 
dateil  August  8.  2012.  and  efiective 
.S(!ptemb(!r  I.O.  2012,  which  is 
incorporated  by  reference  in  14  (^f'R 
71.1.  The  jet  routes  and  VOR  Federal 
airways  li.sted  in  this  document  would 
be  subsecjuently  published  in  the  Order. 

The  FAA  has  determined  that  this 
propo.secl  regulation  only  involves  an 
e.stahlished  body  of  technical 
r(!gulations  for  which  freqmmt  and 
routine  amendments  are  necessary  to 
keej)  them  operationally  current. 
Therefore,  this  proposed  regulation:  (1) 

Is  not  a  “significant  regulatory  action" 
under  Executive  Order  12800;  (2)  is  not 
a  “significant  rule”  under  Department  of 
Transportation  (DOT)  Regulatorv 
Policies  and  ProciKlures  (44  FR  11034; 
February  20,  1979);  and  (3)  does  not 
warrant  |)re])aration  of  a  regulatorv 
evaluation  as  the  anticii)at(!d  imi)act  is 
so  minimal.  .Since  this  is  a  routine 
matter  that  will  oidv  affect  air  traffic 
l)rocedures  and  air  navigation,  it  is 
certified  that  this  i)ropos(!d  rule,  when 
promulgated,  will  not  have  a  significant 
(;conomic  imjjact  on  a  svd)stantial 
number  of  small  entities  iimhir  the 
criteria  of  the  Regulatorv  Fhixibilitv  Act. 

Th(!  FAA’s  authority  to  issue  rules 
r(5garding  aviation  .safetv  is  found  in 
Title  49  of  the  United  .States  (]od(!. 
.Subtitle  1.  .Section  100  describes  tlu; 
authority  of  the  FAA  Administrator. 
.Subtitle  VIl,  .Aviation  Programs, 
describ(!s  in  more  detail  the  sco|)e  of  the 
agency's  authority. 

This  rulemaking  is  promulgated 
under  tin;  authoritv  described  in 
Subtitle  Vll,  Part  A.  Subpart  I,  Section 
40103.  Under  that  s(;ction,  the  FAA  is 
chargcul  with  pre.scribing  regnlations  to 
a.ssign  the  use  of  the  airspace  necessarv 
tcj  ensure  the  safety  of  aircraft  and  the 
efficient  u.se  of  airspace;.  This  regulation 
is  within  the  .scope  of  that  authority  as 
it  would  modifv  the  route;  strue:ture  as 
re;(juire;el  te;  pre;.se;rve  the;  safe  ;mel 
effieiient  fleiw  e)f  air  traffie:  iu  the;  vie;initv 
e)f  )ae:kse)n,  M.S. 

Environmental  Review 

This  pre)])e)s;il  will  be;  subje;e:t  te;  an 
e;nvire)nme;idal  an.dvsis  in  ae:e:e)relane;e; 
with  FAA  ()rele;r  1 0.^)0. 1E, 
“EnvireHimental  impae:ts:  Pe)lie:ies  emel 
Pre)e:eelure;s”  prie)r  te)  anv  FAA  fin.il 
re;gulate)ry  iie;tie)n. 

List  of  Subjects  in  14  CFR  Part  71 

Airspae;e;,  lne;e)rpe)ration  bv  re;fe;rene:e. 
Navigatie)!!  (air). 


The  Propeised  Amendment 

In  e;e)nsiele;ratie)n  e)f  the;  fe)re;ge)ing,  the; 
Feele;ral  Aviatie)n  Aelministratie)n 
pre)])e)se;s  te;  amenel  14  CFR  part  71  as 
ie)lle)ws; 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The;  autheerity  e:itatie)n  ibr  ])arl  71 
e;e)ntinut;s  te;  re;aej  eis  fe)lle)ws: 

Aiithetrily:  4!)  ll.S.C.  1()()(g).  401  ():t.  401  Kl. 
40120:  K.O'  10».'54.  24  I'R  O.'iOo.  3  CFR.  10,"i9- 
1003  (]e)m|).,  p.  380. 

§71.1  [Amended] 

■  2.  The  ine;or])e)ratie)n  bv  reference  in 
14  CFR  71.1  of  FAA  Oreler  7400. 9\V. 
Airspace  Designations  anel  Rejieirting 
Points.  Dated  August  8.  2012  anel 
effe;e;tive;  .Se;pte;mber  15,  2012,  is 
ameneleel  as  tblleiws: 

Pani^idph  2004  Jot  roiilos. 
***** 

[-4  I  Aine;nele;ell 

I'Yean  I.eis  Ange;le;s.  ('.A.  \’iii  IN’I'  Le)s 
Aiige;l(;s  083°  anel  'r\ve;ntvniiH;  I’iilms,  Cy\. 
200°  raelials:  'r\ve;ntyniiu;  Ralins:  Rai  ke;r.  CA; 
8iie:ke;ye;.  AZ:  .Sail  .SiiiHiii.  AZ:  Ni;\vni;in.  TX: 
Wink.  'I’X:  Aliilene;.  TX;  Riiiige;r.  'I’X;  8e;le:lie;r. 
l.A;  Magneilia,  M.S;  Me;i’ieliini.  M.S; 
Meinigeimeiry.  AL;  IN’I’  Mi)nlge)iiu;rv  051°  anel 
(.’olliers.  .SCi.  208°  raeliiils;  (ieillieirs;  Ceiliiinliia. 
.SO.  fli)n;ne:e;.  .SC;  tei  Wilmingtem.  NC. 

|-2(l  I  Anii;iiele;ell 

]•'^)ln  .Seattle;.  \VA,  viei  Yakiin.i.  \VA; 
Renelleton,  OR;  Deninelly.  Ill;  l>e)e:ate;llo.  Ill; 
Re)e:k  Sinings.  \VY;  Fale:e)n.  (X);  Huge).  CX); 
Lannir.  (X):  Lilieiral.  K.S;  INT  Lihenil  137°  iinei 
Will  Re)ge;rs.  OK.  284°  raelials:  Will  Re)ge;rs; 
r5e;le:lu;r.  LA:  Magneilia.  M.S;  Men  ielian.  MS; 
Me)ntge)ine;rv.  AL:  Seiinineile;.  FI.;  INT 
.Se;inine)le;  120°  anel  Orl.nule).  l-’L.  300°  raelials: 
le)  Orliinele). 

***** 

/Yi/e/gre/p/i  0010  Domoslic  VOR  Fodcml 
(linvcivs. 

V-0  IAme;n(l);clI 

Frenn  I.e;e;ville;.  LA:  Me;(;e)inl),  M.S;  INT 
Me:(X)inl)  004°T/001°M  einel  Magneilia,  M.S 
104°T/10.5°M  raelials;  Miigneiliei:  .Sielein.  M.S; 
Mar\e;ll.  AR;  (almeire;.  AR;  M<ilele;n,  MO; 
Farmingteni,  MO;  .St.  Leiiiis,  MO;  .Si)inne;r,  IL; 
I’eintiae:,  IL:  INT  Penitiae;,  IL  343°  anel 
Re)e:kre)rel.  IL,  11)0°  raelials;  Re)e:kle)rel; 
)iine;sville;.  WI;  Maeliseen.  Wl;  Oslikeesh.  Wl: 
{ireeni  ILiy,  WI;  Ireen  Meeimlain,  MI;  le) 

I  longhte)!).  Ml. 

V-11  I  Amc;nele;el] 

Fre)m  Hre)e)kle;y,  AL:  (Ireenie;  (X)nnly.  M.S; 
INT  (;re;e;ne;  (;e)nnly  31.5°T/310°M  anel 
Magneilia.  MS  133°T/134°M  raelials; 
M.'igneilia:  Sielein.  M.S;  Ileillv  Siirings.  MS: 
l)ye;rsl)iirg.  TN:  (ainningliain.  KY;  Pe)e:ke;t 
Oily.  IN;  ilrie:kyarel.  IN:  Mariein.  IN:  Feirt 
Wayne.  IN:  tei  INT  Feirt  Wayne;  038°  anel 
(Xirleteni.  MI.  202°  raelials. 
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V-18  I  AitiimkIiuII 

Mom  (Jiillirid,  I'X.  via  INI'  Ciiilliria  1.5()° 
and  Millsaj),  'I'X,  274°  radials;  Millsa|);  {;i(!n 
K()S(!,  'I'X;  (icidar  (inHik.  'I'X:  Qnilman.  'I'X: 
Halclmr,  LA:  Monroi;.  LA:  Ma}>iu)lia.  MS: 
Mnridian,  .MS:  (aimson.  AL:  X'nican.  AL: 
Talladega,  AL:  Allanla.  (lA:  (iollicrs.  Sd: 
(liarlnslon,  SCI. 

V-74  |y\nii!ndi;d| 

l''i'om  (iardnn  (atv.  KS:  Dodge  (atv.  KS: 
Aniliony,  KS:  I’ioneer.  OK:  Tulsa.  OK:  l■'orl 
Smith.  AR:  (>  mil(!S.  7  mili!S  wide  (4  mil(;s 
north  and  2  mil(!s  south  olCenterline)  Little 
Rock.  AR:  Line  HhdT,  AR:  (hoenville.  MS: 
Magnolia.  MS. 

V-24.'»  I  Amended  I 

Mom  Ah;.\andria.  LA.  via  Natchez.  MS: 
Magnolia.  MS:  Righee.  MS:  INT  Righee  082° 
and  Orimson,  AL.  .'J()4°  radials:  to  (irimson. 

\'-417  lAmendedl 

l''rom  Meridian.  MS.  via  (a  imson.  AL: 
Vulcan,  AL:  Rome.  (iA:  INT  Rome  0()()°  and 
Ehictric  (aty.  SCL  274°  radials:  INT  Electric 
Caty  274°  and  Athens.  (L\.  :54()°  radials: 
Athens:  Colliers.  SCa  Allendale!.  .SC:  to 
Clunleston.  .SC. 

V^27  I  Removed  I 
|y\mendeil| 

Erom  Ricavinu!,  M.S:  to  .Mc(a)mh.  M.S. 
V-.'>.'»7  I  Removed  I 

IssiKid  in  Washington.  DC.  on  h'eihruarx  (i. 
2012. 

(>ary  A.  Norek. 

Mdiuif’cr,  A  irspaca  Poliev  Ir  A  TC  Proccdiiras 
(Ivoup. 

IFK  Doe:.  20i:t-():)4(i4  iMleiel  B:4.")  iun| 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-20 1 3-0081 ;  Airspace 
Docket  No.  12-AEA-5] 

RIN  2120-AA66 

Proposed  Establishment  of  Area 
Navigation  (RNAV)  Routes; 
Washington,  DC 

AGENCY:  Fodoral  Aviation 
Adniini.stration  (FAy\),  DOT. 

ACTION:  Notice  oi  propo.sed  ruloinaking 
(NPRM). 

SUMMARY:  Thi.s  iiction  propo.so.s  to 
ostahli.sh  five  now  RNAV  ronlo.s  in 
.snjjport  of  the  VVa.shington,  DC. 
Optimization  ol  Airs])ci(:o  and 
Proceidnro.s  in  a  Motroplox  (OAPM) 
project.  The  propo.sed  routes  would 
increase  eificienev  and  allow  easier 
tninsition  into  the  high  altitude 
.structure  for  de|)artnres  from  the 


Washington.  DC  Medropolitan  area 
airports. 

DATES:  Comments  must  he  received  on 
or  hefon;  April  1, 2018. 

ADDRESSES:  .Send  comments  on  thi.s 
proposal  to  tin;  U.S.  De])artment  of 
Transportation,  Docket  ()i)eration.s.  M- 
80,  1200  New  jersey  Avenue  Slv,  We.st 
Building  (hound  I'ioor,  Room  \V12-140, 
Washington,  D(i  20.'i00-0001 ;  telephone: 
(202)  800-0820.  Yon  must  identifv  FAA 
Docket  No.  Fy\A-201 8-0081  and  ' 
/Mrspace  Doi:ket  No.  12-AFA-.'5  at  the 
beginning  of  yonr  comments.  Yon  mav 
also  snhmit  comments  through  the 
Internet  at  http:/ /w’ww. regulations. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
(hdlant,  Airs])ace  Policy  and  ATC 
Procedures  (houj).  Office  of  Airspace 
.Services,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20.'591: 
telei)hone:  (202)  207-8788. 
SUPPLEMENTARY  INFORMATION: 

(h)ininents  Invited 

Interested  parties  are  invit(!d  to 
partici])at(!  in  this  proposed  ridemaking 
hy  suhmitting  such  written  data,  views, 
or  arguments  as  they  mav  desire, 
(ionuniints  that  jirovide  the  factual  basis 
sniiporting  the  views  and  suggestions 
presented  are  particularlv  helpful  in 
developing  reasoned  njgnlatorv 
decisions  on  the  pro])osal.  Comments 
are  specifically  invited  on  tlu;  overall 
regnlatorv.  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identifv  both 
(locket  nmuhers  (P’AA  Dock(!t  No.  FAA- 
201 8-0081  and  Airsjiace  Docket  No.  12- 
yMvX-.l)  and  he  suhiuittcul  in  triplicate  to 
the  Docket  Management  Facility  (see 
ADDRESSES  section  for  address  and 
])hone  numher).  You  may  akso  submit 
comments  through  the  Internet  at  http:// 
WWW. regulation  s.go  v. 

Commenters  wishing  the  P’AA  to 
acknowledge  receipt  of  their  comments 
on  thi.s  action  must  .submit  with  tho.se 
comments  a  self-addressed,  .stamped 
po.stcard  on  which  the  following 
statement  is  made:  “Comments  to  FAA 
Docket  No.  FAA-201 8-0081  and 
Airspace  Docket  No.  12-AFA-.').”  The 
po.stcard  will  he  datci/time  .stam])ed  and 
returned  to  the  commenter. 

All  commnnications  receivcid  on  or 
before  the  sjxicified  closing  dale  for 
comnujiits  will  he  considered  before 
taking  action  on  the  propo.sed  rule.  The 
proposal  contained  in  thi.s  action  may 
lie  changed  in  light  of  comments 
received.  All  comments  suhmitled  will 
he  available  for  examination  in  the 
])uhlic  (locket  both  before  and  after  the 
closing  (late  for  comments.  A  reiiorl 


summarizing  each  substantive  juihlic 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  he  filed  in  the 
(locket. 

Availability  of'NPRM’s 

An  electronic  cojiy  of  thi.s  docimuint 
may  lx;  downloaded  through  the 
Intermit  at  http://www.regulations.gov. 

You  may  review  the  public  docket 
coutainiug  the  propo.sal,  anv  comments 
rec(iive(l  and  any  final  disposition  in 
person  in  the  Dockets  Office  (see 
ADDRESSES  section  for  address  and 
phone  numher)  between  9:00  a.m.  and 
.'5:00  ]).m..  Mondav  through  P'ridav, 
except  P’ederal  holidays.  An  informal 
(locket  may  akso  he  examiiuid  during 
normal  business  hours  at  the  office  of 
the  Eastern  Service  Center.  P’ederal 
Aviation  Administration.  Room  210, 
1701  (iohnnhia  Ave.,  Colhige  Park,  CT\ 
80887. 

Persons  interest(!(l  in  being  placed  on 
a  mailing  list  for  future  NPRM’s  should 
contact  the  P’AA’s  Office  of  Rulemaking. 
(202)  207-9()77,  for  a  copy  of  Advi.sory 
Circular  No.  11-2A,  Notice  of  Projiosed 
Rulemaking  Distribution  .Svstem,  which 
(le.scrihes  the  ajiplication  juocedure. 

The  Proposal 

The  P’y\A  is  proposing  an  amendment 
to  Title  14.  (]()(!(!  of  P’ederal  R(;gulation.s 
(14  CFR)  part  71  to  establish  three  high 
altitude  RNAV  routes,  designated  Q-(i8, 
Q-72  and  Q-80:  and  two  low  altitiuh; 
RNAV  routes,  designated  T-291  and  T- 
29.').  in  the  Washington.  IXi  area.  The 
pro|)ose(l  Q-rontes  would  facilitate  the 
divergence  of  aircraft  dejiartures  from 
the  Washington.  DC’..  Metropolitan  area 
airports,  produce  shorter  routings  and 
allow  easier  transition  into  the  high 
altitude  route  .structure.  The  Q-routes 
are  intended  to  he  one-way  routes  going 
westward  and  would  .serve  primarily  as 
feeders  and  alternate  dispersion  routes 
for  aircraft  departing  the  D(i  Metro  area 
to  the  we.st.  The  jiroposed  T-routes  are 
expected  to  reduce  ATC  complexity  and 
ju'ovide  shorter  routes  of  flight  in  .some 
cases. 

The  following  routes  are  projjosed. 
Q-()8  would  extend  between  the 
Cdiarleston,  WV,  VHP’  omnidirectional 
range  tactical  air  navigation  (VOR  TAC) 
aid  and  the  OTTTO.  VA,  waypoint 
(WP).  Q-72  would  extend  between  tlu; 
ll/\(iK,S.  WV,  intersection  and  the 
RAMy\Y.  VA.  WP.  It  would  provide  an 
alternate  route  for  jet  route  )-149  via  a 
(liiuct  routing  to  the  HACK.S 
inters(!(:ti()n,  thus  reducing  miles  down 
for  RNAV-e(juippe(l  aircraft.  Q-8() 
would  extend  between  the  FAREV,  KY, 
WP  and  the  OTTTO.  VA.  WP  to  .serve 
aircraft  headed  to  the  southwe.st. 
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T— 291  would  exteiul  hetwecui  the 
I.OIIIF.  MI),  navigation  fix  and  the 
1  larrishnrg,  PA.  VQR'I’AC.  T-25).'j  would 
extend  between  the  LOIIIF  fix  and  tin; 
hanca.ster,  I’A.  VOR  TAC.  T-291  and 
T-29.'i  woldd  have  a  niaxinnnn  assigned 
altitude  (MAA)  of  11. ()()()  feet  M.Sh.  The 
T-rontes  would  |)rovi(le  more  efficient 
and  prculictahle  routing  for  aircraft 
utilizing  airports  near  Harrisburg.  PA. 
and  the  airports  south  of  Patuxent  River. 
Ml),  that  norinally  fly  VOR  luxleral 
airways  V-31.  V-33.  V-‘)3  and 
near  the  area.  The  T-routes  would  also 
enhance  segregation  of  thos(!  aircraft 
utilizing  those  airways  from  the  I)(i 
Metro  arrivals  coming  from  the 
northeast  and  from  the  1)0  Metro 
departures  headed  easthound. 

The  pR)posed  routes  woidd  increase 
National  Airsjjace  Sy.stem  (NAS) 
efficiency  ami  advance  tin;  u.se  of 
NextOen  technologv. 

High  altitude  RNAV'  routes  are 
published  in  paragraph  2()(Ki,  and  low 
altitude  RNAV  routes  are  ])uhlislu!d  in 
|)aragraph  (iOll.  res])ectively.  of  FAA 
Order  7400. 9\V  dated  August  8,  2012. 
and  effective  Se])temher  O'),  2012.  which 
is  incorporated  by  refenmce  in  14  OFR 
71.1.  Tlu!  RNAV  routes  listed  in  this 
document  would  hi;  suhsc;(|uentlv 
puhlisluul  in  the  Order. 

The  FAA  has  (h'termined  that  this 
|)ropo.s(!d  regulation  onlv  involves  an 
established  body  of  technical 
regulations  for  which  fre(|iH;nt  and 
routine  amendments  are  necessary  to 
keep  them  o])erationallv  current. 
'I'lunefore.  this  propo.sed  regulation:  (1) 


Is  not  a  “significant  regulatory  ac:tion” 
under  l']xecutive  Ordcu’  128()();  (2)  is  not 
a  “significant  ruh;”  under  I)e|)artm(!nt  of 
rrans])ortation  (DOT)  Regulatorv 
Policies  and  Proc(!dures  (44  FR  11034; 
l*’(;hruary  20.  l‘)7‘)):  and  (3)  does  not 
warrant  i)re])aration  of  a  njgulatory 
evaluation  as  the  auticipatcul  iiujiact  is 
so  miiumal.  .Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedun;s  and  air  navigation,  it  is 
certiluul  that  this  propo.scul  rule,  wlum 
promulgated,  will  not  have  a  significant 
economic  im])act  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  United  .States  Code. 
Subtitle  1,  Section  100  de.scrihes  the 
authority  of  the  FAA  Administrator. 
.Subtitle  VII,  Aviation  Programs, 
describes  in  more  detail  the  .scope  of  the 
agency’s  authority. 

This  rulemaking  is  promulgatcid 
under  the  authority  described  in 
.Subtitle  Vll,  Part  A,  .Suhpart  I,  .Section 
40103.  Under  that  section,  the  h'AA  is 
charg(!d  with  prtiscrihing  regulations  to 
assign  the  u.se  of  the  airspace  necessarv 
to  ensure  the  safety  of  aircraft  and  the 
(dficient  u.se  of  airs|)ace.  This  nigulation 
is  within  the  .sco|)e  of  that  authoritv  as 
it  (!stahlish(!s  RNAV  routes  as  nupdred 
to  pre.serve  the  safe  and  efficicud  flow  of 
air  traffic;. 

Knvironmental  Rcwiew 

This  proposed  will  he;  subjccct  to  an 
environmcmtal  analvsis  in  accordanc(^ 


with  FAA  Order  lO.'lO.lE. 
“Fnvironmental  Impeicts:  Polic;ies  and 
Proc:e(lures'’  i)rior  to  ;my  FAA  final 
rcigulatory  iictiou. 

List  of  Subjects  in  14  CFR  Part  71 

Airs])iice.  Incorporation  by  referciuce, 
Niivigiition  (iiir). 

The  Proposed  Amendment 

In  considenition  of  the  forcigoing.  the 
Fculeral  Aviation  Administration 
l)roj)o.ses  to  eimend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 . 3’he  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  lOfilg).  4()1()3,  401  Kt, 

4()12():  K.O.  1()H.54.  24  I'R  O.iO,").  [i  CFR.  19.59- 
1903  (^oinp..  p.  309. 

§71.1  [Amended] 

■  2.  The  incorjcoration  by  reference  in 
14  CFR  71.1  of  FAA  Order  7400. 9\V, 
Airsp.ice  Designations  emd  Reporting 
Points,  Dieted  August  8.  2012.  <md 
eflectivc!  .September  1.').  2012.  is 
iimended  iis  follows: 

Pani^rdph  2()()(i  I  ’iiilcd  Stains  Area 
\'avi;^(ili()n  Hollins 
***** 


QOO  Charhislon.  \VV  (IIVQ)  to  Ol'lTO,  VA  INewl 


Chiirlesloii.  \VV  VORTAC 

(Eat.  30°2()'39" 

N..  long.  001°4()'12" 

w.) 

(IIVQ) 

•fOMCA.WV 

WP 

(Lilt.  30°34'42" 

N..  long.  ()00°30'41" 

W.) 

RONZZ.  \VV 

WP 

(Eat.  30''‘33'10" 

N.,  long.  000°07'57" 

W.) 

miOLZ.  \VV 

WP 

(Eiil.  30°30'02" 

N..  long.  ()79°41'33" 

W.) 

IIAMMF.  \VV 

WP 

(l.al.  30°42'3()" 

N..  long.  ()79°14'39" 

W.) 

CAPOE.  VA 

WP 

(Eat.  30°51'13" 

N..  long.  ()70°22'27" 

W.) 

Oil  ro.  VA 

WP 

(l.al.  30°5T10" 

N..  long.  ()70°12'20" 

W.) 

g72  HACKS, 

WV  to  RAMAY,  VA  (Nc 

■w] 

iiac:k.s.  \vv 

FIX 

(Eat.  39°()7'40" 

N..  long.  ()01°()5'33" 

W.) 

(iEQlIE.  \VV 

WP 

(Eiil.  39°()5'19" 

N..  long.  00()°17'50' 

w.) 

HENSll.  \VV 

WP 

(Eat.  39'()Tl()" 

N..  long.  079°1()'29' 

w.) 

RAM  AY.  VA 

WP 

(l.iil.  30°57'39" 

N..  long.  070°12'5!)" 

W.) 

QHl)  FAREV,  KY  to  O  l’ t’fO,  VA  |Nc!w| 

I'AREV.  KY 

WP 

(I.al.  37°12'28" 

N..  long.  005°07'2T 

w.) 

lEDER.  KY 

WP 

(Eiil.  37°19'3T' 

N..  long.  004°4.5'14' 

W.) 

EN(;RA.  KY 

Wl' 

(Eiil.  37°29'()2" 

N..  long.  004°15'()2' 

W.) 

DIAVAK.  KY 

WP 

(l.al.  37°4(i'30" 

N..  long.  ()03°14'50' 

W.) 

CECMA.  KY 

WP 

(I.iil.  37°54'()()" 

N..  long.  ()02°5()'32' 

W.) 

lONEN.  KY 

WP 

(Eiit.  37°59'09' 

N..  long.  002°32'4()' 

W.) 

lUIEVE.  \VV 

WP 

(Eat.  30°  13 '20' 

N..  long.  ()01°42'43' 

W.) 

WIS  I'A.  \VV 

WP 

(I.iit.  30°17'01' 

N..  long.  ()01°27'47' 

W.) 

I.EVIl.  \VV 

WP 

(Eat.  30°22'2()' 

N..  long.  001°()5'52' 

W.) 

RONZZ.  WV 

WP 

(Eiit.  30°33'10' 

N..  long.  ()0()°()7'57' 

W.) 

IllIOLZ.  WV 

WP 

(Eat.  30°30'02' 

N..  long.  079°41'33' 

W.) 

IIAMME.  WV 

WP 

(Eiil.  30°42'3()' 

N..  long.  ()79°14'39' 

W.) 

CAPOE,  VA 

WP 

(t.at.  30°5Tl3' 

N.,  long.  ()70°22'27' 

W.) 

on  TO.  VA 

WP 

(Eat.  30°5T10' 

N..  long.  07«°12'2()' 

W.) 
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Panif’iaph  (iOI  1  Unilcd  Slalas  Anni 
iVdvigdIian  noiilas 
***** 


T-2!n  I.OIIIK,  MO  to  llarrisluii-f-  (IIAR),  PA  |No\v| 


l-OUIK.  MO  Fix  (l,al.  :t8°:t()'44"  N.,  I()n{>.  ()7()  1«'()4"  W.) 

MOR'I'Y,  Ml)  \VP  (Fill.  N..  loiif*.  ()7()°24'41"  W.) 

Ilarrisl)iirf>.  PA  VOKTAt:  (Lai.  4()°ia'0a"  N..  long.  ()77°04'1()"  \V.) 

(IIAR) 

r-2‘).5  LOUIK,  MO  to  Laiu.astor  (LRP),  PA  |Ne\v| 

LOIIIF.  Ml)  Fix  (Lai.  :!8°:)(>'44"  N..  loiif*.  ()7(i°1 8'()4"  W.) 

MOR’I’Y.  Ml)  \VP  (Lai.  :J9°1<)r>l"  N..  loiio.  07(>°24'41"  W.) 

Laiicash!!-.  PA  (LRP)  VOR’I’AC  (Lai.  4()°I)7T2"  N.,  Ion--.  070°17'2!)"  \V.) 


Is.siuul  in  \Vashin<>l()n.  DO.  on  l•’(!l)^llarv  8. 
201,'). 

Oary  A.  Norek. 

Mdiidgcr.  Airsjxicd  Policy  (iiul  A'PC 
Pvoccdu  res  Group. 

IFR  Doc.  2()i:i-():)4()2  Filed  2-i:)-i:):  8:4.'")  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2012-1296;  Airspace 
Docket  No.  09-AWA-1] 

RIN  2120-AA66 

Proposed  Modification  of  Class  B 
Airspace;  Minneapolis,  MN 

AGENCY:  Federal  Aviation 
Administration  (1A\A),  DO'I'. 

ACTION:  Notice  ol  propo.sed  rnleniaking 
(NPRM). 

SUMMARY:  This  action  pro])oses  to 
modify  the  Minneajiolis.  MN.  Class  B 
airspace  area  to  contain  large  turhine- 
powored  aircraft  conducting  ])ul)lished 
instrument  jirocednres  at  the 
Minneapolis-St.  Paul  International 
Airport  (MSP).  MN.  within  Class  B 
airsjiace.  The  FAA  is  jiroposing  this 
action  to  ensure  containment  of  aircraft 
being  vectored  to  and  conducting 
Simnltaneous  Instrument  Landing 
System  (SILS)  a])])roaches  to  jiarallel 
Runways  12L/R  and  3()I./R,  aircraft 
Ixiing  vectored  to  and  conducting 
a])])roaches  to  Runway  3.'j,  and  aircraft 
being  re-secpienced  from  ajiproaches  to 
Runway  3.'i  to  approaches  to  Runway 
3()L.  This  action  would  further  support 
the  FAA’s  national  airs])ace  redesign 
goal  of  o])timizing  terminal  and  en  route 
airsjiace  areas  to  enhance  .safety, 
iinjiroving  the  flow  of  air  traffic,  and 
reducing  the  ])otential  for  near  midair 
collision  in  the  terminal  area. 

DATES:  Comments  mn.st  he  received  on 
or  before  April  1.1,  2013. 

ADDRESSES:  Send  comments  on  this 
j)ro]K).sal  to  the  IJ.S.  Department  of 


Transportation,  Docket  Oj)eration.s,  M- 
30,  1200  New  )er.sey  Avenue  SF.,  West 
Building  Cronnd  Floor,  Room  \V12-140, 
Washington,  DC  20.100-0001;  telephone: 
(202)  300-0820.  You  mu.st  identifv  FAA 
Docket  No.  FAA-2012-1200  and  ' 
Airspace  Docket  No.  00-AWA-l  at  the 
beginning  of  your  comments.  Yon  mav 
also  submit  comments  through  the 
Internet  at  htlp://iy\y\y.ivgiil(it ions. gov. 
FOR  FURTHER  INFORMATION  CONTACT: 

Colby  Abbott,  Air,sj)ace  Policy  and  ATfi 
Procedures,  Office  of  Airspace  Services, 
FYuleral  Aviation  Administration,  800 
Independence  Avenue  ,SW.. 

Washington,  DC  20101;  telephone:  (202) 
207-8783. 

SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  particLS  are  invited  to 
])articipate  in  this  |)ro])osed  rnhanaking 
1)V  submitting  such  written  data,  vienvs, 
or  arguments  as  they  may  desiix!. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
develo])ing  reasoned  rcignlatorv 
decisions  on  the  proposal.  Comments 
are  specifically  invitcul  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energv-related 
asjjects  of  the  pro])osal. 

Communications  should  identify  both 
docket  numbers  (F’AA  Docket  No.  F’AA- 
2012-1298  and  Airspace  Docket  No.  09— 
AWA-1)  and  be  submitted  in  triplicate 
to  the  Docket  Management  F’acility  (see 
ADDRESSES  section  for  address  and 
])hone  numher).  Yon  may  akso  submit 
connmints  through  the  internet  at  hit}):// 
WWW. rogiilat  ions.gov. 

(iommenters  wishing  the  F’AA  to 
acknowhidge  receipt  of  their  comments 
on  this  action  mu.st  submit  with  those 
comments  a  self-addnis.sed.  stami)ed 
po.stcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Nos.  FAA-201 2-1 290  and 
Airspace  Docket  No.  09-AWA-l."  'riie 
po.stcard  will  he  date/time  stamped  and 
returned  to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 


comments  will  he  considered  before 
taking  action  on  the  proposed  rule.  Fhe 
propo.sal  contained  in  this  ac:tion  mav 
1)1!  changed  in  light  of  comments 
received.  All  comments  submitted  will 
he  available  for  examination  in  the 
public  doc;ket  both  before  and  after  the 
closing  date  for  comments.  A  re])ort 
summarizing  each  substantive  |)ul)lic 
contact  with  F’AA  p(;r,sonnel  concerned 
with  this  rulemaking  will  he  filed  in  the 
docket. 

Availability  of  NPRMs 

An  electronic  coj)y  of  this  document 
may  he  downloaded  through  the 
Internet  at  http://www.regniations.gov. 

You  may  review  the  public  docket 
containing  the  propo.sal.  any  comments 
received  and  any  final  dis|)o.sition  in 
person  in  the  Dockets  Office  (see 
ADDRESSES  section  for  addre.ss  and 
|)hone  nnmher)  hetwium  t):()()  a.m.  and 
1:()()  p.m.,  Mondav  through  F’ridav. 
except  Federal  holidays.  An  informal 
docket  mav  also  Ik;  examined  during 
normal  business  hours  at  the  office  of 
the  Central  Service  (’.enter.  Operations 
Support  Croup,  F’ederal  Aviation 
Admini.stration.  2001  Meacham  Blvd. 
Fort  Worth,  FX  70137. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRMs  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  207-9077.  for  a  copy  of  Advi.sory 
Circular  No.  11-2A.  Notice  of  Propo.sed 
Rulemaking  Di.strihution  .System,  which 
de.scrihes  the  application  j)rocednre. 

Background 

In  1974,  the  FAA  issued  a  final  ride 
which  established  the  Minneapolis,  MN, 
Terminal  Control  Area  (3’CA)  (38  F’R 
349t)l).  As  a  result  of  the  Airspace 
Reclassification  final  rule  (10  F’R  01038), 
which  became  effective  in  lt)93,  the 
terms  “terminal  control  area”  and 
“air]K)rt  radar  service  area”  were 
replaced  by  “Cda.ss  B  airspace  area,"  and 
“Class  (i  airspace  area,"  respectively. 
The  primary  ])nr])ose  of  a  Cla.ss  B 
airspace  area  is  to  reduce  the  potential 
for  midair  collisions  in  the  airspace 
surrounding  airports  with  high  density 
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air  Iraifie  operations  by  providing  an 
ar(!a  in  wliic.li  all  aircraft  are  subject  to 
certain  opiiiating  rules  and  ecjuipinent 
re(|uiri!inents.  FAA  directives  r(;(|nir(! 
(’.lass  H  airs|)ace  areas  l)e  diisigiKul  to 
contain  all  instrument  |)roc(uinres.  and 
that  air  traffic  controllcMS  vector  aircraft 
as  a])pro])riate  to  remain  within  (lass  11 
airsnaci!  aft(;r  entry. 

Tne  Minneapolis  (lass  11  airspace  area 
has  only  iMuni  anKmdcul  once,  in  2()()(). 
since  being  estal)li.slied  to  addre.ss  the 
significant  growth  in  aircraft  oi)erations 
and  the  construction  of  Rnnwav  17/8.1 
to  accommodate  the  increased 
operations  at  that  time.  That 
aimmdment  action  modified  the  (lass  II 
airspace  to  (1)  accommodate  aircraft 
conducting  ,S1L.S  ajjproaches  to  parallel 
Runways  12L/R  and  8{)b/R.  and  (2) 
provide  protection  for  aircraft 
conducting  instrument  apjjroaches  to 
MSP’s  new  Runway  8.1. 

.Since  the  200(1  Minneapolis  (lass  II 
airsjiace  amendment  action,  changes  to 
M.SP  vector  patterns  (traffic  flows)  and 
aircraft  de.scent  profiles,  and  the 
realization  of  a  miscalculated  Class  11 
airspace  l)onndary  configuration  have 
nisnlted  in  nnanticipatiul  and 
imintimded  (lass  11  airspace  exits.  I’lierc; 
are  two  areas  in  the  existing 
Minneapolis  ('.lass  II  airspaci;  extensions 
locatcid  northwest  and  southeast  of  MSP 
where  aircraft  on  south  downwind  flight 
paths  to  M.SP  Rnnwavs  12R  and  801. 
operat(5  on.  or  in  clo.sc;  proximitv  to.  tin; 
existing  (lass  II  airsjjac  e  bonndari(!S. 
Th(!se  downwind  “higs"  must  l)e  far 
enough  awav  from  the  associated  final 
approach  course  (FA(1  to  ensure  that 
aircraft  have  (uiongh  airspace;  to  execute; 
a  stanelarel  rate;  turn  fre)m  the;  ele)wnwinel 
le;g  te)  a  peeint  at  whieli  the;y  are; 
e;stabli.slie;el  e)n  a  80°  FA(’.  inte;re;e;j)t 
heaeling.  Tliis  80°  intere.ept  he;aeling 
must  be;  ae:hie;veel  at  le;ast  thre;e;  miles 
fre)m  the  FAd.  On  the;  neerth  siele;  e)f  the 
final  ap])re)ae:h  are;as  (for  Runways  12L 
iinel  80R).  the;  ele)wnwinel  le;gs  are;  more; 
than  l.-l  nautie;al  mile;s  (NM)  fre)m  the; 
(lass  11  airspae:e;  beeunelary:  he)weve;r.  e)n 
the  seaith  siele;  e)f  the;  final  appre)ae:h 
are;as  (leer  Runways  12R  anel  801.).  the; 
ele)wnwinel  le;gs  are;  le;.ss  than  0.(11  NM 
frean  the;  (la.ss  II  airspae:e;  be)nnelarv.  The; 
se)nthe;rn  be)imelarie;s  e)f  the;  e;xisting 
(lass  11  air.s])ae:e;  e;xte;nsie)ns  le)e:ate;el 
ne)rthwe;st  anel  se)nthe;ast  e)f  M.SP  re;ejinre; 
a  e)ne  NM  expansie)n  fm'the;r  se)uth.  at  ii 
minimum,  te)  eaisure  large;  turbine- 
pe)were;el  aireaaft  living  the  eieewnwinel 
ie;gs  e)f  the;  se)iitlu;rn  traffie;  patte;rns 
sni)j)e)rting  Rnnwavs  12R  anel  801. 
instrument  proe:e;ehire;s  are;  safelv 
e:e)ntaine;el  within  (la.ss  11  airspaex;. 

Alse),  there;  are:  thre;e  are;as  of  the 
Miniu;a])olis  (la.ss  II  airspae.e;  where; 
arriving  aire;raft  “elre)])”  beneatli  tlie 


lle)e)r  e)f  (lass  11  airs|)ae:e;  while; 
ele;.se:e;neiing  feer  se;e|ne;ne:ing  te)  e:le)se;ly- 
spae:e;el,  aeljae:e;nt  appre)ae:l)e;s  at  M.SP. 
.Sine:e;  200(1,  the;  fle;e;t  mix  e)f  aiieaaft 
e)])e;i'ating  at  M.SP  has  shifte;el  frenn 
me).stly  rapielly  de;.se;e;nding  DO— 9s  anel 
11727s.  te)  A820S.  11717s.  anel  e)the;r 
tnrbe)je;t  aireaaft  witl)  meere;  "e;ffie:ie;nt 
wings”  that  re;e]inre;  a  le)nge;r  time;  te) 
ele;.se:e;nei.  As  a  re;sidt.  the  eli.stanea;  at 
whieli  the.se;  sle)we;i'  ele;se:e;neling  aireaaft 
must  start  a  ele;.se:e;nt  is  le)e;ate;el  farther 
fre)m  M.SP  l)e;e:ause  the;  ])e)ints  at  whieli 
air  traffie:  e;e)ntre)l  (AT(])  must  einsnre  the; 
arriving  aire:raft  re;ae;h  4.000  fe;e;t  eir  1.000 
fe;e;t  nie;an  se;a  le:ve:l  (M.SL),  in  e)rele;r  tei 
e:e)ninie;ne:e;  the;  variems  instrument 
a])pre)ae:h  i)re)e:e;ehire;s,  has  neit  e:hange:el. 
This  re;epiire;nie;nt  tei  iie;.se;i;nel  arriving 
large;  turl)ine;-pe)we;re;el  aire:raft  e;arlie;r 
often  results  in  aire:raft  exiting  the;  lleior 
e)f  e;xisting  (]lass  11  airs|)ae:e;. 

Finally,  a  iieirtiem  eif  the  Rnnwav  81 
FAO,  e;xte;nele;el.  is  neit  e:e)nlaine:el  eaitirely 
within  the;  existing  (lass  11  airspae:e;. 
Ile;fwe;e;n  20  NM  anel  21  NM  freini  the: 
Minne;ape)lis-.St.  Paid  lnte;rnatie)nal 
(\Ve)lii-(lianibe;rlain)  Airpeirt  DMF 
Anteaina  (1-M.SP  DMF),  the:  Runway  81 
FAO  is  emtsiele;  the;  bonneiarv  eif  e;xisting 
(;lass  11  airspae:e;;  whe;re:as.  be;twe:e;n  21 
NM  anel  80  NM  freini  the;  l-MSP  DMIv 
the;  Runway  81  FA(;  is  insiele;  the 
liemnelary  eif  e;xi.sting  (lass  II  air.s])ae:e;. 

As  a  re;siilt.  aireaaft  tniaie;ei  eai  to  the; 
Rnnwav  81  !''A(’.,  e;xte;nele;el,  at  O.OOO  fe;e;t 
M.SI.  will  be;  within  (la.ss  II  airspae:e; 
l)e;twe;e;n  21  NM  anel  80  NM  fremi  the;  I— 
M.SP  DMF.  but  will  be  emtsiele;  (lass  11 
airs|)ae:e;,  bene;ath  the;  existing  7.()0()-fe)e)t 
(lass  11  airsi)ae:e;  fleieir  in  that  aie;a 
l)e;twe;e;n  20  NM  anel  21  NM  from  the;  1- 
M.SP  DMF.  .Similarly,  aire:raft  that  are; 
initially  peisitiemeel  lor  an  appreiae:!)  to 
Runway  81,  but  then  re;-se;epie;ne;e;el  tei 
Runway  8()L.  are;  also  at  risk  eif  exiting 
the;  Olass  11  airs])ae:e:  aie;a.  In  this  e:ase;, 
the;  ty])ie:al  flight  path  feir  aire.raft  being 
re;-.se;epiene:e;el  freim  Runway  81  te) 
Runway  801.  passe;s  nneler  the;  existing 
(]lass  11  airs])ae:e;  where,  e:urre;ntly.  the; 
fleieir  eif  the;  e;xisting  (lass  11  airspae;e; 
snl)are;a  is  7.000  fe;e;t  M.SF. 

The;  jireipeiseel  Minneapeilis  Olass  11 
airs])ae:e  me)elifie;alie)ns  ele;se:jil)e;el  in  this 
NPRM  aie  inte;nele;el  tei  aile!re;ss  the;.se; 
issne;s.  Ihir  e;ale;nelar  ye:ar  201 1 ,  M.SP 
ranke;el  number  12  in  the;  list  eif  the;  "10 
llnsiest  FAA  Air])e)rt  Traffie:  O.emtreil 
Teiwers,”  with  e)ve;r  481.000  teital  airpeirt 
eiperatiems.  Aelelitiemally,  the;  e:ale;nelar 
ye;ar  201 1  pa.ssenger  enplaneanent  elata 
rankeel  M.SP  as  nnmbe;r  10  amemg 
(l)mme;re:ial  .Se;rvie:e;  Aii'iieiits.  witli 
11.891,018  |)a.sse;nge;r  e;nplaneme;nls  (an 
ine:re:ase  eif  2.47%  freim  the  jirevious 
ye;ar). 


Pre-NPRM  Public  Input 

An  Ael  Heie:  (limmitteie.  feirmeel  in 

2010.  revieiweel  the  Minne;apolis  Olass  11 
airsi)ae:e;  anel  ]ire)viele;el 
re;e:eimme;nelatie)ns  tei  the;  FAA  aliout  the: 
|irei|)e)se;il  ele;sign.  I'lie  Ad  lleie: 

Oe)mmitte;e;  was  e:haire;el  bv  tlie; 

Minneseita  .Seiaring  (lull  re;i)re;se:ntative; 
with  ])arlie:ipants  re;pre;se;nting  aviatiein 
inte;re;sts  in  tlie  gre;ate;r  Twin  (lilies  area 
ine:lueling  re;pre;se;ntative;s  eif  air  e:arrie;r, 
se;aplane;,  ultralight.  parae:hute;. 
aeireiliatie:,  sail])lane;.  e;x])e;rime;ntal 
aire:raft.  anel  general  aviatiein  intere;sts. 
'flu;  Ael  1  ieie:  ('.ommittee  met  thre;e;  timeis; 
May  11,  2010:  June;  11.  2010;  anel  )nly 
18.2010. 

In  aelelition.  as  anneiune:e;el  in  the; 
Federal  Register  eif  January  1.  201 1  (70 
FR  489),  feinr  fae:t-fineling  infeirmal 
airspae:e  me;etings  were;  helel:  the;  first  on 
Mare;h  18.  2011,  at  the;  Metreijieilitan 
Airpeirts  Oeimmission  in  Minne;a])eilis. 
MN;  the;  se;e:e)nel  on  Mare:h  19.  2011,  at 
the;  In  Flight  Pileit  Training,  LI.(k,  in 
Felen  Prairie,  MN;  the;  thirel  ein  Mare:h 
21.  2011,  at  the;  Minne;se)ta  Armv 
Natieinal  (Juarel,  Aviatiein  f'ae:ility.  in  .St. 
Paul.  MN:  anel  the;  feiiirth  ein  Mare:h  22. 

2011.  at  the;  Metreijieilitan  Airjieirts 
Oeimmissiein  in  Minneiajieilis.  MN.  The:se; 
me:e;tings  jireivieleel  inte;re;ste;el  airs|)ae:e; 
use;rs  with  an  ojijieirtnnity  to  ])rese;nt 
the;ir  vie;ws  anel  eiffer  suggeistieins 
ri;gareling  the  jilammel  moelifie:atie)ns  to 
the;  Minne;aj)olis  Olass  H  airs))ae:e;  area. 

The;  navigatiein  aiel  raelial  infeirmaliein 
e:e)nlaineel  in  the;  Ael  lleie;  Oeimmitteie 
re;e:e)mme;nelatie)ns.  the;  infeirmal  airs])ae:e; 
me;e;ting  e:e)mme;nts.  anel  the  jireijiosal 
eiise;nssie)ns  that  folleiw  is  jire.senteiel 
relative  to  Magnet ie:  Neirth  feir  e;ase  eif 
unelerstaneling.  lleiwever,  the  navigatiein 
aiel  raelial  infeirmatiein  e:eintaine;el  in  the 
reignlateirv  text  leigal  ele.se:riiition  is 
|)re;.se;nte;el  relative;  tei  lioth  'frue;  Neirth 
anel  Magnetie:  Neirth. 

All  substantive;  airsjiae:e 
re;e:eimme;nelatie)ns  maele  by  the  Ael  Hoe; 
(ximmitteie  anel  jinlilie:  e:eimme;nts 
re;e:e;ive;el  as  a  re;sidt  eif  the;  infeirmal 
airs|iae:e;  me;e;tings  were;  e:e)nsielere;el  in 
develeijiing  this  jireijieisal. 

I3ise:ussie)n  of  All  Hoc  (xiinmittee 
Re;e:ommenelations 

The  FAA  jirejiareel  a  jireliminary 
ilesign  of  the;  jirojiiiseel  Minneajiolis 
Olass  B  airs])ae:e  moilifie:atie)ns  to 
illustrate  the;  ne;eil  for  i:hange;  anel  to 
.serve;  as  a  basis  for  the;  Ael  I  loe: 
(ximmitti;e’s  re;vie;w.  In  ge;ni;ral.  the 
]iri;liminary  elesign  featnri;el  a  jirojiosal 
to  e;xiianel  the;  southe;rn  lioimelaries  of 
the;  existing  (da.ss  B  airsjiae'.e  exte;nsions 
loe:ateel  ne)rthwi;st  anil  se)uthe;ast  of  M.SP 
by  ajijiroximately  one  NM  to  the  south: 
lower  the;  floor  of  jiortieins  of  exi.sting 
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(lass  B  airspaco  al)(!iiiii  both  sides  of  the 
existing  Class  B  airspace  extensions  l)v 
I.Ono  feet  MSL:  comliine  the  existing  ' 
(lass  B  airspace  subareas  located  south 
aiu  southeast  of  MSB  into  one  subarea, 
and;  exiiand  the  honndarv  of  existing 
(lass  B  airspace  .south  of  MSB  from  the 
omnidirectional  range 

()l\j/tactical  air  navigation  (VORTAC) 
antenna  (CKB)  1(50°  radial  to  the  (d’B 
157°  radial. 

I  he  Ad  Hoc  Committee  rejiorted  that 
nio.st  of  the  jiroposed  Minneapolis  (la.ss 
B  airsjiace  area  dianges  had  little  or  no 
nnjiact  on  the  aviation  commimitv 
rnpresented  by  the  Ad  Hoc  Committee- 
however,  they  felt  that  the  proposed 
modifications  near  the  Stanton  Airfield 
(SYN)  would  imjiact  the  Minnesota 
Soaring  (liih  and  Stanton  Sjiort 
Aviation  operations.  The  Ad  Hoc 
Committee’.s  report  provided  to  the  FAA 
contained  six  recommendations  for 
consideration  regarding  the  FAA's 
proposed  modification  of  the 
Minneapolis  Chess  B  airspace  area. 

I  he  Ad  Hoc  Committee  recommended 
himting  the  exjian.sion  of  the  existing 
(la.ss  If  airsjiace  located  .south  of  MSB 
between  25  NM  and  .'ft)  NM  from  the  I- 
MSB  HMF.  by  defining  the  honndarv 
using  the  (;FB1.'-,«°  radial  in.stead  of  the 
milially  proposed  CFB  l.'57°  radial.  Thev 
believed  this  (.hange  would  better  align' 
tlie  (.lass  B  airsjiace  honndarv  with 
easily  identifiable  road  jiim.tions  on  the 
visual  flight  rules  (VFR)  charts  and 
fillow  jiilots  of  f>li(loran(]  powonul 
Hircraft,  which  are  not  (dohal 
Positioning  System  (C1\S)  equipped,  to 
ulontify  the  Class  B  airspace  honndarv 
visiiallv. 

The  FAA  incorporated  the  Ad  Hoc 
(-ommittee’s  recommendation  and 
defined  the  portion  of  the  projjo.sed 
(la.ss  B  airspace  honndarv  addressed 
above  (proposed  Area  Hj'nsing  the  CEl^ 
158°  radial.  Defining  this  portion  of  the  i 
piojjosed  boundarv  from  tluj  (JEI^  I'i?®  I 
radial  to  the  (fKB  l.'58°  radial  would'  , 

reduce  the  Class  B  airspace  subarea  hv  t 
0.8  NM  laterally,  hut  still  provide  r 

containment  of  large  turbine-powered 

'I!!  MK*/  airspace  between  f 

20  NM  and  .80  NM  from  the  I-MSB  -i 

DMF.  ' 

The  Ad  Hoc  Committee  further  \ 

recommended  the  lv\A  consider  using  a  e 
north-.sonth  aligned  honndarv  to  define  a 
the  propo.sed  CFl’  1  .'-,8°  radial  honndarv  ti 
nIco  ^  airsjiace  located  .south  of  c 
MSB,  between  2.'5  NM  and  80  NM  from  |, 
the  l-MSB  DMF.  in  lien  of  the  p 

di.scn.ssion  above.  Thev  thought  this  a 

wonid  more  effectively  shape  the  Class  If 
B  aii.sj)(K:o  snhania  boundary  and  (1 

minimize  the  Class  B  air.sjjace  N 

expansion  towards  Stanton  Airfield  d, 

(S'\  N),  as  comjjared  to  the  boundary  R 


le  being  aligned  using  CEB  radials.  Thev 
noted  this  change  would  naturally 
sliape  the  propo.sed  Chi.ss  B  airspace 
1  wider  towards  MSB  and  minimize  the 
movement  of  the  .southern  portion  of  the 
iKnmdary  towards  SYN. 

;  The  FAa  notes  that  there  are  no 
navigation  aids  available  in  the  MSB 
.]  terminal  area  who.se  po.sition  would 
Brovide  a  .significant I v  iinjnoved  north- 
south  alignment  of  the  propo.sed 
lionndary  under  di.scn.ssion.  Absent 
s  prominent  landmarks  being  available 
where  needed,  to  define  a  north-.sonth 
afigned  honndarv.  the  FAA  al.so 
con.sidered  using  geographic  references 
letitiide/longitnde)  to  define  the 
boundary.  This  alternative  was  al.so 
di.sconnted  hecan.se  pilots  of  glider  and 
powered  aircraft,  whicli  are  not  C1\S 
iKpiipped,  operating  at  SYN  would  not 
(  1)0  alile  to  easily  identifv  the  Class  B 

mrsiiace  honndarv  and  would  risk 
further  airspace  incursions.  Therefore, 
this  ])roj)o,sal  would  define  the 
honndarv  being  discn.ssed  for  the 
pr()po.se(l  Class  B  airspace  Area  H  using 
the  (,EB  1.'-, 8°  radial. 

The  Ad  Hoc  Committee  al.so 
rocommended  the  FAA  consider  inovim. 
the  western  honndarv  of  the  existing 
(.lass  B  airspace,  located  .south  of  MSB. 
tw()  degrees  (last  by  using  the  (BiB  ]t)8° 
liidial  to  define  the  honndarv.  The 
oomniittee  stated  the  two  degree 
Ixnmdary  movement  would  nuliice  the 
amount  of  (.hiss  B  air.sjiace  with  a  (i. ()()()- 
lm.lMSI,ri„„rii„„  8li<lu,»o|,orali„s„„i 
Of  s^  N  would  have  to  stav  below  to 
clear. 

d’his  recommendation  to  change  the 
existing  CEB  1  70°  radial  to  the  (fEB  108° 
radial  to  define  the  existing  honndarv  of 
(.lass  fl  air.sj)ace  located  south  of  MSB 
would  affect  two  air  traffic  flows  for 
Runway  8.1  arrivals  and  result  in  large  , 
turbine-powered  aircraft  not  heiii" 
c.ontained  within  (.’lass  B  airspace  as  [ 
they  are  today.  If  the  committee’s  j 

change  was  incorporated,  the  large  1 

aircraft  inbound  to  , 

MSB  flying  the  TVVCLF  Standard  r 

eiminal  Arrival  (S'l’AR)  procedure  f 

from  the  sonth/sonthwest  would  flv,  on  \ 
average,  an  additional  three  miles  in  the  i, 
very  .same  airspace  that  nonparticijiating  s 
\  I'R  aircraft  are  flying  in  before  thev  ti 
entered  the  protection  of  the  Class  B  si 
air.si)ace  area.  Additionallv.  the  large  '> 

tnrhine-powered  aircraft  already  o 

contained  in  Class  B  airspace,  flying  a  ai 
left  downwind  (.sonthhonnd)  traffic  sc 

patfern  to  intercejit  Runway  8.5  ,,, 

apinoach  procedures,  would  exit  Chi.ss  tl 

B  airspace  when  the  downwind  leg  of 
the  traffic  pattern  extended  hevond  20  m 
NM  from  the  1-MSf^  DME.  The  p 

(lownwind  leg  of  the  traffic  pattern  to  M 
Runway  85  is  tyjiicallv  five  to  seven  ai 


miles  west  of  the  FAC,  but  the  (fEl’  108° 
nidial  is  only  4  miles  west  of  the  FAC. 
'(hen  an  aircraft  flying  at  O.OOO  feet 
MSI.  on  a  left  downwind  to  Rnnwav  85 
m  extends  beyond  20  NM  from  the  I-MS1> 
DME.  It  would  exit  Chi.ss  B  airspace 
Ixmeath  the  exi.sting  Chi.ss  B  airspace 
subarea  with  a  7.000-foot  MSI.  floor, 
and  again  he  flying  in  the  .same  airspace 
used  by  nonparticipating  VFR  aircraft 
before  re-entering  Class  B  airspace  after 
l)mng  tnrned-on  to  the  base  leg  of  the 
traffic  pattern  in  iirejiaration  of 
intercepting  the  Rnnwav  8.5  FAC. 
extended.  Both  .scenarios  highlight  the 
unintended  con.seqnences  that  would 
result  from  moving  the  western 
honndarv  of  the  exi.sting  (Bass  B 
airsjiace  subarea  located  south  of  MSB 
two  degrees  to  the  east  and  the 
connterjirodnctive  result  to  this 
projio.sed  action. 

I  he  Ad  Hoc  Committee  was 
concerned  about  the  avaihihilitv  of 
airsjiace  north  of  SYN.  'I’hey  ' 
rocommended  the  FAA  establish  onlv 
the  Jiortion  of  the  iirojiosed  Class  B 
airsiiace  located  .south  of  MSB,  west  of 
.  ^ radial,  with  a  (i.OOO-foot 

,  MSI.  floor  and  retain  the  existing  7.000- 
foot  MSI.  floor  in  the  remainder  of  the 
exi.sting  Class  B  airsjiace  north  of  SYN. 

I  hey  further  recommended  that  if  more 
reijnired  north  of 

SI  N.  the  FAA  lower  the  jiortion  of 
existing  (.lass  B  airsjiace  from  7.000  foot 
MSI.  to  O.OOO  fool  MSI.  i„  iho  area 
uece.s,sary  in  the  Chi.ss  B  airsjiace  cutout 
north  of  S^  N.  The  committee  wanted  to 
retain  the  majority  of  airsjiace  available 
north  of  SYN  with  a  7.000-foot  MSI. 
ceiling. 

The  FAA  evaluated  this 
recommendation  and  determined  the 

''"'^Puue  located  south 
of  MSI’  and  north  of  SYN  (jirojiosed 
n  ^  necessary  with  a  0.000-foot 
MSL  floor.  Aircraft  that  are  inbound  to 
Runway  85,  lint  then  re-secjnenced  to 
Runway  80L.  are  often  vectored 
northea.stward  through  the  jirojio.sed 
.las.s  B  airsjiace  Area  H  subarea  at  0.000 
to(:t  MSL  or  higher,  dejiending  on  traffic 
volume.  Tyjiically.  aircraft  arrivals 
inhonnd  from  the  .south  are  re- 
.seqiienced  to  Runway  801.  when  the 
tiatfic  flows  from  the  north  and 
southwest  saturate  the  Runway  85  I'AC 
As  the  nnmher  of  aircraft  seijnenced  to  ’ 
Runway  85  increa.ses.  the  jioint  at  which 
uircraft  from  the  .south  must  be  re- 
seqnenced  and  turned  to  Runway  801. 
nxtend.s  farther  to  the  south;  recjuiring 
file  av  ailability  of  Chi.ss  B  airsjiace  with 
a  0.0()0-foot  MSI.  floor.  The  jirojiosed 
modification  to  establi.sh  the  new  Chi.ss 
B  airsjiace  Area  H  with  a  0.000-foot 
MSI.  floor  would  en.snre  inbound 
aiu.iaft  that  are  at  or  descending  to 
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(i.ono  foot  MSL  do  not  exit  Class  B 
airspace  wlien  transitioning  from  a 
Runway  3.1  arrival  to  a  Runway  3l)L 
arrival. 

However,  in  response  to  tlie  second 
part  of  the  Ad  Hoc  Committee’s 
recommendation  to  minimize  the 
amount  of  ('la.ss  B  airspace  north  of  SYN 
i)(;ing  lowered,  tlie  initially  proposed  2.1 
NM  honmlary  of  (]lass  B  airspace  being 
lowered  to  (i.OOO  feet  M.SL  could  he 
nuluced  to  the  24  NM  arc  from  the  I- 
M.SP  HMF  with  the  floor  of  the 
remaining  portion  of  existing  (Ma.ss  B 
airspace  between  the  24  NM  and  2.1  NM 
arcs  from  the  1-M.SP  DMK  retained  at 
7.t)()0  feet  MSL.  The  net  effecl  would  he 
to  limit  the  amount  of  j)ropo.sed  (la.ss  B 
airspace  north  of  SYN  being  lowered  to 
(i.lKK)  feet  M.SL  by  moving  the  ])ro])ose(l 
honndary  of  that  subarea  one  NM 
further  north  of  .SYN.  This  change  to  the 
propo.sal  would  still  jirovide  the  Class  B 
air.sj)ace  necessary  to  contain  large 
turbine-powered  aircraft  within  Class  B 
air.s])ace  when  hilng  ni-setiuenced  from 
Runway  3.1  to  Runway  3()L,  hnt  leaves 
the  (lass  B  airspace  overhead  .SYN 
unchanged. 

The  Ad  Hoc  ("ommittee’s  final 
niconunendation  to  the  FAA  was  to 
consider  moving  the  exi.sting  Class  B 
airspace  honndary  over  .SYN  north  or 
eliminating  the  current  7.()()()-foot  M.SL 
(la.ss  B  airspace;  floor  altogether.  It  felt 
that  flight  track  data  shown  to  it 
indicated  that  tin;  floor  at  the  2.1  NM 
line  over  .SYN  could  he  either  moved 
northward  or  perhaps  eliminated. 

In  this  proposal,  the  FAA  im)ved  the 
2.1  NM  honndary  of  ])roj)o,se(l  (ila.ss  B 
airspace  to  he  lowered  to  (i.OOO  feet  M.SL 
one  NM  north  to  the  24  NM  arc  from  the 
I-M.SP  DME  in  accordance  with  the  Ad 
Hoc  (l)mmittee’s  previous 
recommendation.  The  exi.sting  (la.ss  B 
airspace  north  of  .SYN  that  falls  ont.side 
24  NM  from  the  I-M.SP  DME  would 
remain  unchanged.  The  FAA  believes 
the  minimal  mnnher  of  flight  tracks 
docnment(;d  below  the  existing  Class  B 
airsjjace  l)(;tween  24  NM  and  2.1  NM 
from  the  l-MSP  DME  below  7,000  feet 
M.SL  can  Im;  managed  with  AT(> 
assigned  conr.se  dianges. 

Discussion  of  Informal  Airspace 
Meeting  (liniments 

Tin;  FAA  received  written  comments 
from  thirteen  individuals  and 
organizations  as  a  result  of  the  informal 
airspace  meetings.  .Sevcai  commenters 
found  the  FAA’s  jiresentation  heljiful  in 
nnder.standing  the  requirement  and 
is.sues,  and  clearly  demonstrat(;d  an 
nnder.standing  of  all  stakeholders’ 
views.  The  remaining  commenters 
jirovided  comments  opposing  various 
aspects  of  the  jirojio.scid  Minneajiolis 


(lass  B  airsjiace  area  modification.  The 
following  discussion  addresses  the 
substantive  comments  r(;ceived. 

One  commenter  (inestioned  the  reason 
for  the  propo.sed  (la.ss  B  airspace 
modification  and  snhmitt(;d  that  the 
proposed  modifications  would  further 
restrict  (ieneral  Aviation  (CA)  freedom 
of  flight  around  the  Twin  Cities  ar(;a, 
especially  near  Airlake  Aiiqiort  (LVN). 

He  stated  that  the  new  airspace  design 
might  c;anse  confusion  and  more 
air.sjiace  incursion  violations,  suggesting 
that  the  h'AA  “keep  things  the  same” 
and  have  fewer  regulations. 

The  FAA  is  projiosing  this  action  to 
(;n.sure  aircraft  being  vectored  and 
conducting  .SIL.S  approaches  to  M.SP 
parallel  Runways  12L/R  and  3()L/R. 
aircraft  hi;ing  vectored  to  and 
conducting  approaches  to  Runway  3.1, 
and  aircraft  being  re-se(]uenced  from 
apjiroacli  proc:edure.s  for  Runwav  3.1  to 
apjiroach  jirocedures  for  Runway  30L 
are  contained  within  ("lass  B  airspace. 
The  FAA  does  not  agree  with  the 
commenter  that  the  j)ropos(;d 
modification  will  further  restrict  CA 
freedom  of  flight,  e.sp(;ciallv  near  LVN. 
The  closest  propo.sed  (la.ss  B  airspace 
modification  to  LVN  by  this  action  is 
aiiproximately  six  miles  southeast  of  the 
air|)ort:  the  jiropo.sed  low(;ring  of  (la.ss 
B  airspace  (jiropo.sed  Area  H)  from  7. ()()() 
feet  M.SL  to  (i.OOO  feet  M.SL.  LVN  is 
located  approximately  14  NM  south  of 
the  I-M.SP  DME,  between  the  12  NM 
and  20  NM  1-M.SP  DME  arcs  where  the 
(la.ss  B  airsjiace  floor  would  remain 
unchanged  at  4.000  feet  M.SL. 
Additionally,  the  navigation  aids  that 
c:urr(;ntly  define  the  various  (la.ss  B 
airsjiace  lionndaries  would  continm;  to 
define  the  modified  lionndaries.  The 
FAA  believes  the  jirojio.sed  (la.ss  B 
airsjiace  modifications  have  been  clearly 
develojied  to  jirevent  coid'nsion,  and 
would  not  contriliute  to  unintentional 
air.sjiace  incursion  violations. 

One  commenter  exjiressed  concern 
with  the  regulations  that  allow  aircraft 
without  transjionders  (sailjilanes  and 
gliders)  to  ojierate  within  the  30  NM 
Mode  ("  veil  around  M.SP.  ont.side  the 
Minneajiolis  Class  B  airsjiace  area, 
liiicause  Al’("  may  not  he  able  to  see  the 
sailjilanes  and  glid(;rs  on  radar  or  advise 
other  aircraft  ojierating  in  the  same  area 
of  their  jinisence.  Tlu;  commenter  stated 
that  in  tlu;  interest  of  safetv,  the  FAA 
shonld  look  v(;ry  s(;riously  at  tlu;  no- 
transjiond(;r  excejition  allowing  aircraft 
without  a  tran,sjiond(;r  to  oji(;rate  n(;ar 
congested  Class  B  airsjiace  areas. 

Tlu;  comnuaiter  is  .seeking  a  change  to 
Title  14  Code  of  Federal  Regulations  (14 
CFR)  section  01.21.1.  AT("  transjionder 
and  altitude  rejiorting  eijnijiment  and 
use.  This  regulation,  in  jiart,  jirovides  an 


“excejition”  to  the  transjionder 
r(;{jnirenu;nt  for  airca  aft  not  originally 
certified  with  an  engine-driven 
electrit:al  system  to  conduct  ojuirations 
within  the  30  NM  Mode  C  veil  around 
(’lass  B  airsjiace  jirimarv  airjiorts, 
ont.side  (lass  B  airsjiace  witluint  a 
transjionder.  This  suggestion  is  Iniyond 
the  scojie  of  this  action.  The  M.SP 
Terminal  Radar  Ajijiroach  (lintrol 
(TRACON)  controllers  are  aware  that 
gliders  and  sailjilanes  an;  ojierating  near 
.SYN  without  transjionders  and  will 
continue  to  jirovide  traffic  advisories,  to 
the  extent  jiossilile,  to  VFR  aircraft 
under  their  control  that  are  oji(;rating 
near  .SYN. 

One  commenter  stated  that  the  (lass 
B  airsjiace  modifications  jiresented  in 
the  March  22,  2011,  meeting  offered 
.some  relief  for  .SYN  glider  flights 
comjiared  to  jirevious  versions,  but  that 
there  was  incrciased  and  unnecessary 
comjilexity  created  with  the  24  NM  to 
2.1  NM  (lass  B  airsjiace  subarea  retained 
with  a  7.00()-foot  M.SL  floor.  A  second 
commenter  argued  the  .same  jioint, 
stating  that  the  jirojiosed  modification 
creates  an  alleyway  of  airsjiace  that  will 
confuse  jiilots  and  may  result  in 
inadvert(;nt  airsjiace  incursions.  The 
comnu;nters  suggested  that  the 
Minneajiolis  (lass  B  airsjiace  should 
either  end  at  24  NM  between  the  (IM^ 
1.18°  radial  and  the  Flying  (loud  VOR/ 
DME  navigation  aid  (FOM)  123°  radial 
to  simjilify  navigation  for  most  gliders, 
or  utilize  a  more  consistent  (lass  B 
airsjiace  floor  in  this  area  jire.serving  the 
7.()()()-foot  M.SL  floor  directly  over  .SYN. 
The  first  commenter  also  mentioned 
that  the  flight  jiath  summaries  hriefed  at 
the  informal  airsjiace  meetings  did  not 
show  or  take  into  accxiimt  the  non- 
transjionder  eijuijijied  gliders  ojierating 
in  the  vicinity  of  SYN  adjacent  to  the 
current  M.SP  Class  B  airsjiace. 

The  FAA  reviewed  the  Class  B 
airsjiace  snharea  with  a  7,()()()-foot  M.SL 
floor  located  li(;tween  24  NM  and  2.1  NM 
from  the  l-MSP  DME,  from  the  CEP 
1.18°  radial  to  the  FCM  123°  radial, 
addressed  by  the  commenters  and 
incorjiorated  their  suggestion  to  remove 
it  from  the  jirojiosal  to  reduce  the 
jierceiv(;d  airsjiace  cximjilexitv  and 
confusion  for  u.sers  in  the  area  north  of 
.SYN.  As  a  result,  inlionnd  aircraft 
transitioning  from  Riinwav  3.1  to 
Runway  3()L  will  he  i.ssued  ATCh 
assigiuid  headings  to  keeji  thcan  within 
the  jirojiosed  (ila.ss  B  airsjiace  Area  1 1 
between  20  NM  and  24  NM  from  the  I- 
MSP  DME. 

Additionally,  the  FAA  acknowledges 
that  the  flight  jiath  summaries  jinisentetl 
at  the  informal  airsjiac:e  meetings  did 
not  include  non-transjionder  ecjnijijied 
aircraft  (gliders)  since  track  recording 
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tiio  only  i)()s.sil)l(!  on  transpondor- 

(Hiuippnd  aircraft.  This  limitation 

undorscoros  tho  .mod  and  impoitanco 
lor  M.nnoapolis  Class  H  aiispaco  to  t,o 
‘losignod  in  .such  a  way  that  it  not  only 
(.oiilains  la.o„  tinhin(.-po\v(,io(l  airciaft 
■iiTivino  and  departing  MSI’  or 
nonpai-ticipatino  VFR  aiicalt  ch.ai’od 
Ti!  iiirspaco  hy  tin;  MSP 

RAf.ON,  hnt  also  sogi-oga‘t.!s  aiicral't 
opoiating  within  tho  Class  U  aiispaco 
and  those  operating  outside  the  Chess  P 
airspacii,  especially  those  not  visible  to 
All,  radar. 

One  connnenter  suggested  that 
lowering  the  Class  13  airspaf;e  located 
north  of  S^t  N.  from  7.000  feet  MSI,  to 
h.OOO  feet  MSL,  should  he  limited  to  the 
airspace  west  of  the  CEP  l.<58°  radial  and 
the  remainder  of  the  Class  B  airspace 

with  a  7.000-foot 

MSL  Ooor  I  Im  connnenter  argued  that 
this  would  allow  continued  upwind 
operations  of  glider  training  flights 
north  of  SYN. 

As  mentioned  previously,  the 

I. TivM  i‘*  li«-ntod  north 

.  NM  and  24  NM  from 

II. ol-M,SI>DMEis  m«,.,si„.vwillu, 

M.SLfl,,,,,  „in..rall 

inhoimd  to  Runway  hnt  then  re- 
seqiienced  to  Runway  ;30l,  are  contained 
Within  Class  13  airspace.  The  propo.sed 
(da.ss  13  airspace  Area  If  would  ensure 
aircraft  that  are  at  or  de.scending  to 
(),000  feet  MSL  do  not  exit  Cilass  13 
airspace  when  transitioning  from  a 
Runway  .'3.'-)  arrival  to  a  Riinwav  ;30f, 
arrival.  However,  this  action  also 
proposes  to  return  the  Chess  13  airspace 
loi.ated  north  of  SYN  outside  24  NM 

1.)8  .111(1  I'(,M  12;r  nidiiil.s  |()  IhcNA.S. 

Ins  airspace  return  is  expected  to 
nontnum  snp|x)rting  upwind  operations 
of  glider  training  flights  north  of  SYN. 
as  well  as  other  nonjiarticipating  VFR 
aircraft  flying  in  the  vicinity  of  SYN. 

One  connnenter  suggested  that  the 
LAA  change  nine  of  the  Minneapolis 
Chess  13  airspace  honndarv  segments  to 
align  them  with  prominent  geograjihic 
landmarks  such  as  rivers  and  freeways 

'inU  vr'n/”  ’ 

and  VQR  radials.  A  list  of  s|mcifi(; 

hoimdary  changes  were  recommended  ! 

and  provided  for  the  iiirspace 

hoimdaries  lot.ated  within  a  short  ! 

distance  (le.ss  than  one  mile)  of  avaihihle  ( 

1^'nclmarks.  and  where  the  realignments  ( 

wonld  keep  MSlMraffic  contaiimd 

within  Chess  13  airsjiace.  The  connnenter 
argued  that  the  recommended  changes  i 
would  enhance  safety  hy  improving  { 
Situational  awarene.ss  for  VFR  traffic  ,, 

operating  below  Chess  13  airspace 
snhareas;  stating  that  eliminating  the 
lined  Ifor  ]nlots|  to  keep  eves  inside  the  n 
cockjnt  would  imjirove  traffic  .scans  and  c( 
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would  reduce  the  risk  of  mid-air 
collisions. 

Using  prominent  geographic  features 
(hmdinarks),  when  they  are  easily 
identifiable  and  coincide  with  propiesed 
airspace  configuration  modifications 
holf)  identify  Chi.ss  13  airspace 
hoimdaries  and  enhances  the  situational 
.iwarene.ss  for  VFR  pihits  flying  in  the 
vicinity  of  c:iass  13  airspace  areas.  The 
scope  nl  Ihis  proiio.sed  modification  is 
to  modify  the  Minneapolis  (dass  13 
airspace  areas  where  aircraft 
containment  has  been  comjironiised  .so 
as  to  mmnnize  airspace  imiiacts  on 
nonparticipating  VFR  aircraft  operating 
in  the  vicinity  of  the  Chi.ss  13  airspace 
I  here  are  not  any  easily  identifiable 
andmarks  available  that  coincide  with 
he  propo.sed  Class  B  airspace 
hoimdaries  needed  to  contain  the  laree 
liirhme-powered  aircraft  arriving/ 
■le|Kirti„gM,S|..,vilh„„l(,x|«,n,|i„g,h„ 
piopo.setl  Chi.ss  13  airspace  subareas 
lioyond  what  is  reipiired  to  match 
nxisting  landmarks.  Since  there  have  not 
iHicn  any  containment  problems  in  the 
areas  where  the  connnenter  suggested 
honndarv  changes,  the  1< AA  has  opted  to 
ictain  the  exi.stmg  hoimdaries  and  limit 
flu:  .scope  of  this  action  as  mentioned 
Jirevioiislv. 


The  Proposal 

in  TUI  *  i''  nil  amendment 

In  Ii tie  14  of  the  Code  of  Federal 
Regulations 

(14CFR)  part  71  to  modify  the 
linneapolis  Class  13  airspace  area.  This 
action  (depicted  on  the  attached  chart) 
pro]K)se.s  to  ex])and  the  .southern 
houndary  of  the  existing  Area  13 
extensions  hy  ajjjiroximatelv  1  NM  to 

the  .south  lower  the  floor  of  portions  of 

excsting  Cla.ss  13  airspace  Area  E  abeam 
both  sides  of  the  existing  Area  D 
extensions  by  l.ooo  feet  MSL,  reduce 
the  southern  honndarv  of  existing  Area 
E  located  southeast  of  MSP  hv  1  NM  and 
eoinhme  the  remaining  airspace  of  that 
portion  of  Area  E  with  existing  Area  F, 
and  move  the  eastern  houndary  of 
exi.sting  Area  F  from  the  CEP  1  ()()°  radial 
o  the  (xEP  radial  between  24  NM 
and  ;3()  NM  from  the  1-MSP  DME 
navigation  aid.  These  projio.sed 
modifications  wonld  provide  the 
niininunn  additional  airspace  needed  to 
contain  large  tnrhine-powered  aircraft 
cimductmg  instriiinent  procedures 
within  the  confines  of  Class  13  airspace. 

Lxcejit  for  Areas  A,  13,  and  C,  the 
propo.sed  descriptions  of  all  other 
Minneapeli.s  Class  13  airspace  snhareas 
would  he  reconfigured,  re-descrihed 
and  realigned  hy  geogra,,hic  position  in 
rohition  to  the  1-MSP  DME  antenna 
lather  than  the  jirevious  jiractice  of 
comhming  goograjihically  separate  areas 


that  share  common  Cla.ss  B  airspace 
altitude  floors  into  one  large,  complex 
snharea  de.scription.  The  current  MSI’ 
Class  13  airspace  area  consists  of  six 
‘-‘I  snhareas  (A  through  F)  whereas  the 

piopo.sed  configuration  would  con.sist  of 
ten  snhareas  (A  through  J).  'I’he 
1  P'uposed  revisions  to  the  Minneapolis 
l.la.ss  B  airspace  area,  hy  snharea.  are 
outlined  below. 

Aivn  A.  Area  A  is  the  surface  area  that 
extends  ii])ward  from  the  surface  to 
lO.OOO  feet  MSL  in  the  Class  13  airspace 
contained  m  the  current  Area  A.  The 
•  AA  IS  not  proposing  any  changes  to 
g  Area  A. 

2  -ttm  f  ^^1  «>^h^n‘ls  upward  from 

2..30()  feet  MSL  to  lo.ooo  feet  MSL  in 
tiu:  Class  13  airspace  contained  in  the 
current  Area  13.  The  FAA  is  not 
firoposing  any  changes  to  Area  13 

■3  mm  ?  nVcT 

3.()()()  feet  MSL  to  lo.ooo  feet  MSL  in 
tUo  l.iass  13  airsjiace  contained  in  the 
current  Area  C.  The  FAA  is  not 
it  proposing  any  changes  to  Area  C. 

•  "'‘’I'ld  he  revi.sed  to 

include  the  airsjiace  extending  upward 
o  linin  4.000  feet  MSL  to  10,000  feet  MSL 
in  the  Cla.ss  13  air.sjiace  contained  in  the 
current  Area  D  with  the  sonthern 

honndarv  of  the  Cla.ss  13  airsjiace 
oxtonsions  moved  iijijiroximatelv  1  NM 
»  the  south.  The  exjianded  .sonthern 
honm  ary  of  the  new  Area  D  extensions 
would  ensure  containment  of  aircraft 
I  yiiig  the  southern  traffic  jiattern 
downwind  legs  for  Rnnwav  12R  and 
jlOL  in.strnment  jirocediires  within  Class 
B  airsjiace. 

Awa  E  Area  E  wonld  he  revi.sed  to 
inchicle  the  airsjiace  extending  iijiward 
from  0.000  feet  MSL  to  10.000  feet  MSI 
between  the  CEP  20.'-i°  radial  clockwise^ 
the20NM 

to  .30  NM  arcs  from  the  1-MSP  DME 
This  new  suharea  xvoi.ld  hnver  a  jioDion 
f  existing  (.lass  13  airsjiace  containeil  in 
the  current  Area  E  hy  1 ,000  feet  MSL  to 
ensure  containment  of  aircraft  that 
leijiiire  a  longer  time/distance  to 
de.scend  for  .seijuence  to  closely  sjiaced. 
cidjacent  instrument  ajijiroaches  to 
Runways  121,  and  12R  within  Cla.ss  13 
airsjiace. 

Atm  b.  Area  F  wonld  include  the 
airsjiace  extending  ujiward  from  7,000 
feet  MSL  to  10,000  feet  MSL  between 
he  CEP  ()Hri°  radial  cIockwi.se  to  the 

CEl  10.1°  radial  and  the  20  NM  to  .'30 
NM  arcs  from  the  1-MSP  DME.  This 
new  snharea  wonld  he  estalilished  in 
existing  Class  13  airsjiace  contained  in 
the  current  Area  E. 

Arm  Area  C  wonld  include  the 
air.sj}ace  extending  njiward  from  0.000 
hiet  MSL  to  10.000  feet  MSL  between 
he  CEP  10.5°  radial  clockwi.se  to  the 

CEl  1 1.5°  radial  and  the  20  NM  to  30 
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NM  ares  irom  the  1-M.Sl’  DME.  This 
new  subarea  would  lower  a  portion  of 
existing  (lass  H  airspace  contained  in 
the  current  Area  E  by  1 ,000  feet  MSE  to 
ensure  containment  oi  aircraft  that 
re(]uire  a  longer  tiine/distance  to 
descend  for  .secpience  to  clo.sely  spaced, 
adjacent  instniuKint  approaches  to 
Runways  30Eand  30R  within  (llass  15 
airspace. 

Arad  U.  Area  11  would  include  tin; 
airspace  extending  upward  from  (i.OOO 
lei!t  MSE  to  10.000  feet  MSE  in  the 
(;xi.sting  (lass  15  airspaci;  contained  in 
current  Area  F  and  a  portion  of  current 
Area  E  located  southeast  of  M.SP.  This 
new  subarea  would  expand  the  eastern 
honndary  of  the  current  Area  F  to  the 
(lEP  158°  railial,  reduce  the  southern 
honndary  of  the  portion  of  curnmt  Area 
E  to  the  24  NM  arc  from  tin;  1-MSP 
DME.  and  lower  the  Class  15  airspace 
lloor  in  the  remaining  portion  of  the 
current  Anxi  E  to  matcli  the  Class  15 
airspace  floor  in  the  current  Ar(ia  !•'.  The 
new  subarea  would  ensiin;  containment 
of  aircraft  flying  the  Runway  35 
procednriis  and  as.sociated  traffic 
|)att(!rn.s,  as  well  as  the  aircraft  being  re- 
.siujiKmced  from  Runway  35  to  Runway 
3{)E  ap])roach(!S.  within  (ilass  15 
airs|)ace. 

Araa  I.  Area  1  would  include  the 
airsiiace  extending  upward  from  7. ()()() 
f(;et  MSE  to  lO.DOO  fe(!t  MSE  h(4ween 
the  Cl'iP  1  70°  radial  clockwisi;  to  the 
FCM  270°  radial  and  the  20  NM  to  30 
NM  arcs  from  the  I-M,SP  DMl'i.  I’lds 
n(!W  subarea  would  he  established  in 
existing  Class  15  airsjjaci!  contained  in 
the  curriint  Area  IC. 

Araa  /.  Area  ]  would  include  the 
airspac(!  (!xtending  upward  from  0.000 
f(!et  MSE  to  10.000  feet  MSE  between 
the  F(iM  270°  radial  cloc;kwise  to  the 
FCM  204°  radial  and  the  20  NM  to  30 
NM  arcs  from  the  1-MSP  DME.  'I'his 
new  subarea  would  lower  a  portion  of 
exi.sting  Class  13  airsjiace  contained  in 
the  current  Area  E  by  1 .000  feet  MSE  to 
ensure  containment  of  aircraft  that 
r(!(|iure  a  longer  tiine/distance  to 
de.scend  for  seipience  to  clo.sely  spaciul, 
adjacent  instrument  approaches  to 
Runways  12E  and  12R  within  Class  B 
airspace. 

Finally,  this  projiosed  action  would 
update  the  Minnea])oli.s-.St.  Paul 
International  (VVold-Chamherlain) 
Airport  reference  point,  the  (iopher 
VORTAC,  the  Flying  Cloud  VOR/DME, 
and  the  Minneapolis-St.  Paul 
International  (Wold-Chamherlain) 
Air])ort  DMf]  geogra|)hic  coordinates 
(latitude/longitude)  to  reflect  current 
NA.S  data  is  reflected  in  the 
Minneapolis  (ilass  15  airsjiace  area  legal 
descrijition  header.  The  geographic 
coordinates  in  this  ])ro])osal  are  stated 


in  degrees,  minutes,  and  .seconds  based 
on  North  American  Datum  83. 

Implementation  of  these  projiosed 
modifications  to  the  Minmiajiolis  Class 
15  airspace  area  would  ensure 
containnumt  of  large  tiirhine-iiowered 
aircraft  within  Class  15  airs])ace  as 
riupdnul  by  FA  A  directive  to  enhanci! 
saf(!ty  and  the  efficient  management  of 
aircraft  o])erations  in  the  Minneapolis, 
MN,  terminal  area. 

(ila.ss  15  airspace  areas  are  puhlish(;d 
in  ])aragraph  31)00  of  FAA  ()rd(!r 
7400. ‘)VV,  Airs])ace  Designations  and 
Riiporling  Points,  dated  Augn.st  8,  2012, 
and  effective  September  15,  2012,  which 
is  incor])orated  by  reference  in  14  (iFR 
section  71.1.  The  (ilass  13  airs])ace  area 
listed  in  this  document  would  he 
]mhlished  suh.seijuently  in  the  Crder. 

Regulatory  Evaluation  Summary 

Changes  to  k'ederal  regulations  mu.st 
undergo  several  economic  analy.ses. 

First,  Executive  Order  12800  and 
Executive  Order  13503  directs  that  each 
Imderal  agency  shall  propose  or  ado])t  a 
r(!gnlation  oidy  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justifv  its  costs. 
Second,  the  Regulatory  I'Mexihility  Act 
of  lt)8()  (Pul).  E.  !)()-354)  reipiires 
agencies  to  analyze  the  economic 
impact  of  regulatory  changes  on  small 
entities.  Third,  the  Trade  Agreements 
Act  (Pnh.  E.  00-30)  j)rohihit.s  agencies 
from  .setting  standards  that  create 
unneces.sary  obstacles  to  the  foreign 
.  commerce  of  the  United  States.  In 
developing  U.S.  standards,  the  Trade 
Act  reipdres  agencies  to  consider 
international  standards  and,  where 
a])propriate,  that  they  he  the  basis  of 
II.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1005  (Pnh.  E. 
104^)  recpiires  agencies  to  ])repare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  pro])ose(l  or  final 
rides  that  include  a  Federal  mandate 
likely  to  result  in  the  ex])enditnre  by 
.State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  jirivate  .sector,  of 
.$100  million  or  more  annually  (adjusted 
for  inflation  with  base  year  of  1005). 

'Phis  portion  of  the  preamble 
.summarizes  the  l-’AA’s  analvsis  of  the 
economic  impacts  of  this  ])roj)o.sed  rule. 

Department  of 'rrans])ortation  Order 
DOT  2100.5  pre.scrihes  policies  and 
ju'ocedures  for  .sim])lification,  analysis, 
and  review  of  regulations.  If  the 
ex|)ected  cost  iinjiact  is  so  minimal  that 
a  pro])o.sed  or  final  rule  does  not 
warrant  a  full  evaluation,  this  order 
])ermit.s  that  a  statement  to  that  effect 
and  the  basis  for  it  he  included  in  the 
])reamhle  if  a  full  regulatory  evaluation 
of  the  cost  and  benefits  is  not  prepared. 
Snell  a  determination  has  been  made  for 


this  proiiosed  rule.  'I'lie  reasoning  for 
this  determination  follows: 

This  ai;tion  jiroposes  to  modify  the 
Minneapolis,  MN.  (Mass  13  airspace  area 
to  contain  large  turbine-powered  aircraft 
conducting  juihlished  instrument 
|)rocedures  within  (ilass  15  airsjiace,  and 
reduce  the  ])otential  for  midair 
collisions.  Uiven  the  current  boundaries 
and  changes  in  M.SP  traffic  flows  and 
aircraft  descent  profiles  since  the  last 
restructuring,  instrument  flight  rides 
(IFR)  flights  are  not  contained  within 
(ila.ss  15  airspace,  'fids  amendment 
would  restructure  the  airspace  to  ensure 
containment  of  these  aircraft  within 
Ulass  13  airsjiace  which  would  reduce 
the  potential  for  midair  collisions  in  the 
terminal  area.  'I’he  amendment  would 
also  reduce  controller  workload  by 
reducing  the  number  of  Cilass  13  airspace 
excursions. 

The  pro])osed  restructuring 
accommodates  aircraft  ajiproaches  on 
flight  paths  that  are  currently  close  to 
the  Class  15  airspace  boundaries,  by 
])roj)osing  these  boundaries  he  moved 
slightly.  Also,  since  the  last 
restructuring  of  the  airspace,  the  fleet 
mix  has  changed  from  more  ra])idly 
descending  aircraft  to  turbojets  with 
more  ‘‘efficient  wings"  which  re(|uire  a 
longer  time  to  descend.  'I’o  better 
contain  these  new  turbojets,  the 
amendment  pro])o.ses  lowering  the  floor 
of  the  Class  13  air.s])ace  in  the  areas 
where  arriving  aircraft  current Iv  droj) 
beneath  the  floor  of  Class  15  airspace  .so 
they  would  he  contained.  Also,  the 
original  Class  15  air.s])ace  design  does  not 
contain  a  jiortion  of  one  of  the  FACs 
within  the  exi.sting  Cla.ss  15  airsjiace  and 
conseipiently  aircraft  traveling  along 
this  FAC  exit  Class  15  airspace  for  jiart 
of  the  descent.  The  rule  jiroposes 
moving  the  Cla.ss  B  houndarv  and 
lowering  the  floor  in  this  portion  of  the 
airspace  so  that  aircraft  using  this  FAC 
would  he  contained  within  Cla.ss  13 
airspace. 

'file  FAA  ex])ect.s  these  changes 
would  have  little  impact  on  VFR  traffic 
as  VFR  aircraft  would  have  the 
alternatives  of  flying  under  or  over  the 
redesigned  Class  13  or  through  it  with 
clearance  from  air  traffic  control. 
Although  there  was  a  comment 
expressing  concern  that  the  pro])o.sed 
modifications  would  restrict  general 
aviation  flight  around  the  Twin  Cities 
area,  in  particular  near  Airlake  Air])ort 
(EVN),  the  k’AA  notes  that  EVN  is  a 
significant  distance  from  the  pro])osed 
modifications  and  there  .should  he  no 
impact  to  general  aviation  traffic  in  that 
area.  Furthermore,  the  Ad  Hoc 
Committee  which  was  formed  to  review 
the  Class  13  air.s])ace  i)ro])o.sal  and 
provide  feedback  to  the  FAA  rejiorted 
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most  oi  the  ])roj)ose(l  changes  would 
have  little  or  no  iinpatl  on  the  aviation 
connnnnity  they  re])r(!sente(l,  including 
non-partici])ating  VhK  aircraft,  with  the 
exception  of  the  cutout  near  .Stanton 
Airfield.  The  committee  did  howevtir 
indicate  the  ])ro])osed  modifications 
would  impact  the  Minnesota  .Soaring 
(ilnl)  and  .Stanton  .Si)ort  Aviation 
o])(M’ations  and  ])rovided  six 
recommendations  to  alleviate  the 
potential  impact.  Additionally,  the  FAA 
held  .several  fact  finding  informal 
airspace  meetings.  As  a  result  of  the  Ad 
Hoc  (Committee  and  informal  airs])ace 
meeting  injnits.  the  FAA  incor])orated 
tho.se  recommendations  and  comments 
that  supported  containment  of  IFR 
traffic  within  Class  B  airspace  with  an 
expected  minimal  imj)act  on  non- 
participatory  VFR  operations.  The  FAA 
antici])ates  the  proposed  modifications 
would  continue  to  allow  sufficient 
airsi^ace  for  VFR  ojxnations  in  the 
vicinity  of  the  Minneapolis  (ilass  B 
airspace  area. 

The  expected  outcome  would  he  a 
minimal  impact  with  ])ositive  net 
Ixmefits,  and  a  regulatorv  evaluation 
was  not  pre])an!d.  'I'he  FAA  re(ju(!sts 
comments  with  su])porting  justification 
about  the  FAA  d(!t(!rmination  of 
minimal  impact. 

The  FAA  has,  therefon;,  determined 
that  this  ])roposed  rule  is  not  a 
“significant  regulatory  action”  as 
defined  in  .section  3(f)  of  Executive 
Order  12888,  and  is  not  "significant”  as 
defined  in  DOT’s  Regulatory  Policies 
and  Procedures. 

Initial  Regulatorv  Flexibility 
Determination 

The  Regulatorv  Flexibility  Act  of  1880 
(Pub.  L.  98-3.'54)  (RFA)  establishes  “as  a 
j)rincii)le  of  regulatory  issuance  that 
agencies  .shall  endeavor,  consistent  with 
the  objectives  of  the  rule  and  of 
aj)plical)le  statutes,  to  fit  regulatorv  and 
informational  reciuirements  to  the  scale 
of  the  hnsines.ses,  organizations,  and 
governmental  juri.sdictions  subject  to 
regulation.  To  achieve  this  principle, 
agencies  are  recjuinul  to  solicit  and 
consid(!r  flexible  regulatorv  ])roposals 
and  to  explain  tin;  rationale  for  their 
actions  to  assure  that  such  ])roposals  are 
given  .serious  consideration.”  The  RFA 
covers  a  wide-range  of  small  entities, 
including  small  hnsines.ses.  not-for- 
profit  organizations,  and  small 
governmental  juri.sdictions. 

Agencies  must  ])erform  a  review  to 
determine  whether  a  rule  will  have  a 
significant  economic  imj)ac:t  on  a 
substantial  number  of  small  entities.  If 
the  agency  determines  that  it  will,  the 
agency  must  jjrepare  a  regulatory 


flexihilitv  analvsis  as  descrllxul  in  the 
RFA. 

Howev(!r,  if  an  agency  determines  that 
a  rule  is  not  expectcul  to  have  a 
significant  economic  imj)act  on  a 
substantial  nmnher  of  small  entiti(!.s, 
section  (iO.'ilh)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certifv 
and  a  regulatory  flexibility  analvsis  is 
not  re(iuired.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  he  clear. 

'fhe  jU’opo.sed  rule  is  (ixpected  to 
im])rove  safety  by  redefining  Class  B 
airs])ace  boundaries  and  would  impo.se 
only  minimal  costs.  It  is  expected  to 
cause  little  impact  on  VFR  traffic.  VFR 
traffic  that  might  he  currently  flying  in 
airspace  that  would  be  re-designated  as 
Class  B  airspace  would  continue  to  have 
the  option  of  flying  above  or  ludow  tlu; 
proj)osed  Class  B  airsj)ace  or  obtaining 
clearance  to  fly  through.  The  ju’oposed 
amendment  would  not  recjuire  updating 
of  materials  outside  the  normal  uj)date 
cycle.  'Fherefore,  the  ex|)ected  outcome 
would  he  a  minimal  economic  impact 
on  small  entities  affected  by  this 
rulemaking  action. 

Therefore,  the  h'AA  certifies  this 
])ro])osed  rule,  if  pronudgat(‘d.  would 
not  have  a  significant  im])act  on  a 
substantial  nmnher  of  small  entities. 

The  h’AA  solicits  conmumts  regarding 
this  determination.  Sp(!cifically,  the 
FAA  recjuests  comments  on  whetluu'  the 
proposed  rule  creates  any  specific 
compliance  co.sts  imiciue  to  small 
entities.  Plea.se  provide  detailed 
economic  analysis  to  .snpj)ort  any  cost 
claims.  The  FAA  al.so  invites  comments 
regarding  other  .small  entity  concerns 
with  resjject  to  the  i)ropo.sed  rule. 

International  Trade  Impact  Assessment 

The  'I’rade  Agreements  Act  of  1879 
(Pul).  L.  98-39),  as  amended  by  the 
Uruguay  Round  Agreements  Act  (Pub. 

L.  103-48.')),  i)rohihits  Federal  agencies 
from  establishing  standards  or  engaging 
in  related  activities  that  create 
unnec:e.ssary  obstacles  to  the  foreign 
commerce  of  the  United  States. 

Pursuant  to  these  Acts,  the 
e.stahlishment  of  standards  is  not 
considered  an  unnece.ssary  obstacle  to 
the  foreign  commerce  of  the  United 
States,  .so  long  as  the  .standard  has  a 
legitimate  domestic  objective,  such  the 
))rotection  of  safety,  and  does  not 
operate  in  a  manner  that  excludes 
imports  that  meet  this  objective.  The 
statute  al.so  nupiires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  he  the  basis  for 
U.S.  standards.  'I’he  FAA  has  assessed 
the  potential  effect  of  this  pro])osed  rule 
and  determined  that  it  would  have  only 


a  domestic  imj)act  and  therefore  no 
effect  on  international  trade. 

Unfunded  Mandates  Assessment 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  199.')  (Pub.  L.  104-4) 
recjuires  each  Federal  agencv  to  i)repare 
a  written  .statement  assessing  the  effects 
of  any  Federal  mandate  in  a  ])ropo.sed  or 
final  agency  rule  that  may  result  in  an 
expenditure  of  $100  million  or  more  (in 
lOO.")  dollars)  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  .sector;  such 
a  mandate  is  deemed  to  he  a  “significant 
regulatory  action.”  The  FAA  cnrrentlv 
uses  an  inflation-adjusted  value  of 
$143.1  million  in  lien  of  $100  million. 
'I’his  proposed  rule  does  not  contain 
such  a  mandate:  therefore,  the 
recpurements  of'fitle  II  of  the  Act  do  not 
apply. 

Environmental  Review 

'fins  ])roj)o.sal  will  he  subject  to  an 
environmental  analysis  in  accordance 
with  FAA  Order  lO.'SO.lE, 
“Environmental  lmi)acts:  Policies  and 
Procedures.”  prior  to  any  FAA  final 
regulatory  action. 

List  of  Subjects  in  14  (T’R  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  c)f  the  foregoing,  the 
federal  Aviation  Administration 
proposes  to  amend  14  CiFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The  authority  c:itation  for  part  71 
continues  to  read  as  follows: 

Aiilhoritv:  49  II..S.C.  l()()(g).  40103.  40113. 
40120:  E.O’  108.)4.  24  FR  O.K),-).  3  UFR.  19.19- 
1903  Cioiii])..  i).389. 

§71.1  [Amended] 

■  2.  The  ini:orporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Admini.stration  Order  7400. 9\V. 
Airspace  Designations  and  Reporting 
Points,  dated  August  8.  2012.  and 
effective  Sejitemlier  Ul,  2012,  is 
amended  as  follows; 

Pdiagvaph  .WOO—SiihiHirl  B— Class  B 
Airs  pact! 

•k  "k  ie  "k  it 

AUL  MN  B  Minneapolis.  MN  |  AinendedI 
Minneapolis-.Sl,  Paul  International  (Wold- 
('.haniherlain)  Airi)()rl  (Priniarv  Airport) 
(Lai.  44‘’.')2M.")"  N..  long.  93°13T8''  \V.) 
Copher  VOR  TAC 

(Lai.  4.')'’08'44"  N..  long.  9:U22'23"  \V.) 
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11  vi HR  Cloud  VOK/DML: 

(l-il.  44  4!)':n"N..  loll"  ?i:r  2(>'34"  W.) 
Minnoapolis-.St.  I’aid  International  (Wold- 
(liandierlain)  .Xirport  IJMli  Anttnina  (1- 
M.Sl’  DMl- ) 

(I-it.  44  .52'27''N..  loll”  (13  12'21"\V.) 

Itoii  Ildar  ii^s 

Alfa  lliat  airs|)a(:(!  ext<!ndin<>  ii|)\vard 
Iroin  tiu;  siirtaci!  to  and  including  1(1. (100  feia 
M.Sl,  within  a  (i  NM  radius  ol  DMK . 

An-(i  li.  I  liat  airspace  extend in«  upward 
Ironi  2.300  icH4  M.SI.  to  and  in(:lndin|>  10.000 
r«H!t  MSI.  within  an  H.3  NM  radius  of  1-M.SP 
DMK.  (!xc:ludin}>  .Area  .\  ])r(!viously 
descrrihed. 

An‘<i  C.  lliat  airspace  ext(uulin>>  upward 
troiii  3.000  hH!t  M.SI.  to  and  iniludin^  lO.OOO 
fcHft  M.SI.  within  a  12  NM  radius  of  l-M.SP 
DMK.  excluding  .Area  .A  and  Area  H 
pnwiously  de.scrihcHl. 

Arra  D.  lliat  airsjiace  extending  ujiward 
from  4.0t)t)  fiH't  MSI.  to  and  including  lO.OOO 
f(M!l  M.SL  within  an  ansi  houiuhsl  by  a  line 
Ix'giniiing  at  the  interscMition  of  the  20  NM 
arc  of  the  1-M.SP  DMK  and  the  (lojiher 
VOK TAC:  301  I72(I.A"M  radial:  tlH!nc:e 
(lockwise  along  Ihe  20  NM  arc  of  the  I-M.SP 
DMK  to  the  (fopher  VOKl’.AC;  121  1711. X  M 
radial:  ihence  southeast  along  the  (aiplier 
VORl’.AC;  121  171  l.X  M  radial  to  the  30  NM 
arc;  ol  the  1-M.SP  D.MK:  tliimce  clockwise 
along  the  30  NM  arc  of  Ihe  l-.M.SP  DMK'  to 
Ihe  KlvingCloiid  X'OR/DMf’  124  'r/123  M 
radial:  Ihenci:  norlhwcjsl  along  the  Klving 
Cloud  \'()R/DMK  124  17123  .M  radial  to  Ihe 
20  NM  arc  of  the  1-MSP  DMK:  Ihence 
clockwise  along  the  20  NM  are  of  the  1-M.SP 
DMK  to  Ihe  Myiiig  Cloud  \'()R/DMK  20.X  17 
204''M  radial:  ihence  noiihwesl  along  the 
KlvingCloiid  Vf)R/DMK  20.A  ■r/204  M  radial 
to  Ihe  30  NM  arc  of  the  1-M.SP  DMl']:  ihence 
cloc:kwise  along  Ihe  30  N.M  arc  of  the  1-M.SP 
DMK  to  the  Copher  VOR T.AC  301  17205  M 
nidial:  Ihence  southeast  along  the  Cojiher 
X'ORT.AC^  301  '17205  M  radial  to  the  ])oinl  of 
lM!ginning.  excluding  .Area  .A.  .Area  B.  and 
.Area  C;  previoush'  descrihcul. 

Arfu  K.  'I  hal  airspace  (extending  ujiward 
from  0.000  fiH!l  M.SI.  to  and  including  10.000 
f(M;t  M.SL  within  an  area  houndcsl  h\’  a  line 
iKiginning  at  Ihe  inlerscsclion  of  Ihe  20  .NM 
arc  of  the  l-.M.SP  D.MK  and  the  CJophcu' 


X'OR'l'AC  301'  'r/205'’M  radial:  thence 
clockwise  along  Ihe  20  NM  arc  of  the  1-M.SP 
DMK  to  the  Cojiher  VOR  TAC  358  17352“M 
radial:  Ihence  north  along  Ihe  (hipher 
VOR  TAC  358  ■17352''M  radial  to  the  30  NM 
arc  of  Ihe  1-M.SP  DMK:  thence 
counterclockwise  along  Ihe;  30  NM  arc  of  Ihe 
1-M.SP  DMK  to  Ihe  (iojiher  VOR  TAC  301  17 
205‘'M  radial:  ihence  southeast  along  Ihe; 
Co|)lu!r  X'ORTAf;  .'101  "r/295°M  radial  to  the 
point  of  heginning. 

Av('a  !•'.  That  airspace  extending  upward 
from  7.000  feel  M.SL  to  and  including  10.000 
feel  M.SL  within  an  area  hounded  hv  a  line 
heginning  at  the  intersection  of  the  20  NM 
arc  of  llu!  1-M.SP  DMK  and  the;  (iojiher 
X’ORl'AC;  001  T/()85  M  radial:  thence 
clockwise  along  Ihe  20  NM  arc  of  Ihe  1-M.SP 
DMK  to  the  (Jojiher  XTIRTAC',  1 1 1  'r/l()5°M 
radial:  thence  southeast  along  the;  (io|)her 
X'ORTAC  111  T/1()5'’M  radial  to  the  30  NM 
arc  of  the  1-M.SP  DMK:  thence 
counterclockwise!  along  Ihc!  30  NM  arc  of  the 
1-M.SP  DMK  to  th(!  Copher  \T)R  l  AC  001  °17 
()85''M  radial:  Ihence  W(!sl  along  llu!  Co])her 
X’OR'f.AC.  001  'I7()85''M  radial  to  tlu!  point  of 
heginning. 

Ar(‘(i  (1.  That  airspace  cixlending  U|)ward 
from  li.OOO  fe(!l  M.SL  to  and  including  lO.OOO 
feel  M.SL  within  an  area  houndcHl  hv  a  line! 
h(!ginning  at  Ihe  intersection  olThe  20  NM 
arcof  Ihc!  1-M.SP  DMK  and  theCoi)her 
X'ORTAC;  lirT/1()5''M  radial;  Ihence 
clockwise  along  llu!  20  NM  arc  of  tiu!  1-M.SP 
DMK  to  lh(!  (iojther  VOR'I  AC:  1 2n7l  1 5°M 
radial:  Ihencc!  soulh(!asl  along  llu!  Copher 
VOR'i’.AC  121°17l  15"'M  radial  to  Ihc!  30  NM 
arc  of  llu!  1-M.SP  DMK;  Ihciiicc! 
count(!rclockwis(!  along  Ihe  30  NM  arc  of  ihc! 
1-M.SP  DMK  to  theCoplu!!- VORl'AC;  irri7 
105  M  radial:  lluiiicc!  northwest  along  llu! 
(;o))her  X'ORTAC;  111°T/105M  radial  to  the! 
point  of  h(!ginning. 

Ama  li.  That  airspace;  eixleinding  u])warel 
freiin  (i.OOO  feiel  M.SL  le)  iind  ine:lueling  10.000 
feuil  M.SL  within  iui  iire!ii  heiundeiel  hy  a  line; 
heeginuing  eel  the  inter.se!e:tie)n  e)f  the;  20  NM 
iire  of  Ihe  1-M.SP  DMK  emel  ihe;  f  lying  (’,le)ud 
X'OR/DMK  I24'T/123‘'M  liidiid:  lhe!ne:e! 
clejckwisc!  aleing  the;  20  NM  ;ire:  eif  the;  1-M.SP 
DMK  le)  the;  (iojihe!!'  X'OR  TAC  1 70  '171 70  M 
nielial:  the;iice!  senilh  along  lhe!Ce)phe;r 
VORI  AC  170  T/170°M  raelial  le)  the;  30  NM 


iire:  e)f  Ihe  1-MSP  DMK:  theineie! 
e:e)unle!rcle)ckwise!  ale)ng  the;  30  NM  iire  e)f  Ihe; 
1-M.SP  DMK  te)  the  Ce)i)her  X'ORTAC  104'’17 
158°M  nielial:  theence!  neerth  aleeng  the;  Co])he!r 
X'ORTAC  104  '17l58"'M  nieliiil  le)  Ihe  24  NM 
iire:  eif  Ihe;  1-MSP  DMf;:  theineie; 
e:e)unte!re;le)e;kwise!  alemg  llu;  24  NM  are:  eif  the; 
1-M.SP  DMK  le)  Ihe  Flying  (:le)U(l  X'OR/DMK 
124°T/123  M  nidiiil:  lhe!ne:e!  ne)rlhwesl  iile)ng 
lh(!  Flying  Cle)U(l  X'OR/DMK  124  'r/123°M 
raeliiil  le)  llu;  ])e)iul  e)f  heiginning. 

Area  I.  Thai  inrs|)iice!  eixleineling  upward 
fre)m  7,()()()  fe!el  M.SL  le)  iind  ine;hieliug  10.000 
f(!el  M.SL  within  an  areia  l)ound(!(l  hy  ii  line! 
l)e!ginning  at  the  inle!rse!e:lie)n  e)f  the;  20  NM 
iire:  e)f  ihc!  1-MSP  DMK  iinel  ihe;  Ce)ph(!r 
X'ORT.XC;  1  7()'T/1  7()°M  I’iielial;  lhe!ne:e! 
cleickwise  aleeng  the;  20  NM  arc  e)f  the  1-M.SP 
DMK  to  the  Flying  Cleeuel  X'OR/DMK  27rT/ 
27()°M  raeliiil;  th(!n(:i!  W(!sl  iileeng  llu!  FIving 
(;le)uel  X'OR/DMK  271'T/270°M  raelial  le)  the 
30  NM  arc  e)f  the  1-M.SP  DMK:  lhene:e 
c()unle!rcle)e:kwise!  iile)ng  the  30  NM  iire:  of  Ihe 
1-M.SP  D.MK  le)  Ihe  Ce)phe!r  X'ORTAC  17()°T/ 
17()^M  radiiil;  theince!  ne)rlh  ale)ng  the!  Co|)he!r 
X'ORTAC;  170  'T/I  70°M  nieliiil  to  Ihe;  point  of 
heiginning. 

Aren  /.  'Thiil  iiirs])iie:e!  exteending  upwiirel 
from  O.OOO  f(!e!l  M.SL  to  and  ine:lueling  10.000 
fe!(!l  M.SL  within  iiii  areiii  houndeel  hv  a  line 
l)(!ginning  at  the  inleirseieilion  of  the!  20  NM 
iire:  eif  llu!  1-M.SP  DMK  iinel  the!  FIving  C.leiuel 
VOR/DMK  27r’'T/27()°M  raeliiil;  liii!ne:e 
e:loi:kwise!  along  ihe;  20  NM  iire:  of  llu!  1-M.SP 
DMK  le)  the!  Flying  (;le)ud  VOR/DMK  205''T/ 
204  M  I'iieliiil:  Iheince!  ne)rlhwesl  iile)ng  the! 
Flying  C;ie)uel  X'OR/DMf;  205°T/294°M  nielial 
le)  the  30  N.M  are;  e)f  the!  I-MSP  DMli:  theince 
e:e)unte!re:le)e:kwise!  iileeng  the!  30  NM  iire:  eif  Ihei 
1-MSP  DMK  te)  the  Flying  Cilemd  271°T/ 
27(FM  nielial:  lhe!ne:e  eiiisl  iilemg  the!  Flying 
C;louel  27T 'T/27()''M  nieliiil  to  the  |)()iiil  of 
heiginning. 

lssui!il  ill  Washington.  DC;.  on  Fehruary  0. 
2013. 

Cary  A.  Norek. 

Mdiuii’cr.  A  /ns/jf ice  Policy  and  A  'PC 
Proco(liir(‘s  (iioiii). 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  455 

Used  Motor  Vehicle  Trade  Regulation 
Rule 

AGENCY:  Fiuhaal  Trade  C'oiniui.ssioii. 
ACTION:  Kxtension  oi  tina;  period  within 
which  to  suhinit  coinnients. 

summary:  On  I)eceinl)er  17,  2012.  tlie 
Federal  Tradi;  (ioininission  (“l’’T(7’  or 
■‘Oonunission”)  puhlisluul  a  Federal 
Register  notica;  soliciting  puhlic 
comments  in  connection  witli  its 
issuance  of  a  Notice  of  Projjo.sed 
Knlemaking  (“NPR”)  concerning 
proposed  changes  to  the  Ustul  Motor 
Veliicle  Trade  Regulation  Rule  ("li.sed 
(iar  Rule"  or  "Ride").  The  notice  .stated 
that  comments  must  lie  received  on  or 
heldre  Fehruary  11. 2013.  In  response  to 
.several  requests  to  extend  the  comment 
jieriod.  the  C'.ommission  has  decided  to 
lixtend  tlie  comment  jieriod  until  March 
13.  2013. 

DATES:  {Comments  addressing  the  Used 
(iar  Rule  mn.st  he  received  on  or  hefore 
March  13.  2013. 

ADDRESSES:  Interested  jiarties  are 
invited  to  suhinit  written  comments 
electronically  or  in  jiajier  tdrm.  For 
inijiortant  information  concerning  the 
comments  yon  file,  jilease  review  tlie 
SUPPLEMENTARY  INFORMATION  section 
lielow.  (iomments  in  electronic  form 
slionld  lie  filed  at  the  following 
electronic  address:  https:// 
ftcpi  il)li  c.  con  uncntw  orks.  coin/  ftc/ 
iiscdcaiTuIcniinn  hv  following  the 
instructions  on  the  weh-hased  form. 
Uomments  in  jiajier  form  should  he 
mailed  or  delivered  to  the  following 
address:  Federal  Trade  Uommission. 
Office  of  the  Secretarv.  Room  11-113 
(Annex  'I')-  888  Pennsvlvania  Avenue 
N\Y..  Washington.  DU  28.588,  in  the 
manner  detailed  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
U.  Hallernd,  (312)  ‘)li8-5()34.  Attorney. 
Midwest  Region,  Federal  Trade 
Uommission.  55  West  Monroe  Street, 
Suite  1825,  Uhicago.  Ih  ()()()()3. 
SUPPLEMENTARY  INFORMATION:  The 
Uommission's  December  17,  2812, 
Federal  Register  notice  seeks  t:omments 
on  jirojiosed  changes  to  the  Rule 
described  in  the  Nl’R.'  The  NPR 
addresses  the  comments  received  during 
its  review  and  invites  jinhlic  comment 
on  the  following  four  jirojiosed  changes 
to  the  Buyers  Uuide:  Adding  boxes  to 
the  back  of  tbe  Buyers  Uuide  where 
dealers  would  have  the  ojition  to 
indicate  manufacturers'  and  other  third- 


'  77  I  K  747(i  (!)(!(;.  17.  2012). 


jiarty  warranties:  adding  a  statement  to 
the  Buyers  Uuide  encouraging 
consumers  to  .seek  vehicle  history 
information  and  directing  consumers  to 
an  F  ru  Well  site  for  more  information 
about  vehicle  histories:  adding  catalytic 
converters  and  airbags  to  the  List  of 
Svstems  on  the  back  of  the  Bnvers 
(hiide;  and  ailding  a  .statement  in 
Sjianish  to  the  Fnglish  Buyers  Uuide 
directing  consumers  who  cannot  read 
the  Bnvers  Uuide  in  Fnglish  to  ask  for 
a  cojiy  of  it  in  .Sjianish. 

The  Uommission  has  received  letters 
from  the  (ihair  of  the  Antomohiles 
Working  Uroiqi  of  the  National 
As.sociation  of  Attorneys  (Jeneral, 
(Consumers  for  Auto  Reliability  and 
Safety,  the  National  A.ssociation  of 
Uonsnmer  Advocates,  the  Katharine  K 
Ueorge  Alexander  Uomnuinity  Law 
Uenter.  Santa  Ulara  University  School  of 
Law,  and  National  Vehicle  .Service 
reijue.sting  that  the  comment  jieriod  be 
extended.-  Among  other  reasons 
sujijiorting  the  reijiiest,  these 
organizations  cite  their  need  to 
coordinate  their  efforts  in  re.searching 
and  develojiing  comments  to  addre.ss 
issues  raised  bv  the  NPR. 

Based  on  the  arguments  raised  in 
these  reijuests,  the  (iommi.ssion  believes 
that  an  extension  of  the  initial  sixty-day 
comment  jieriod  until  March  13,  2813, 
is  reasonable.  Accordinglv,  the 
Uommission  has  decided  to  extend  the 
comment  jieriod  set  forth  in  the 
Diicemher  17.  2812.  Federal  Register 
notice  until  March  13,  2013. 

Interested  jiarties  are  invited  to 
submit  written  comments  electronicallv 
or  in  jiajier  form.  U.omments  should 
refer  to  “Used  U.ar  Ride  Regulatory 
Review.  Project  No.  P()87(i84”  to 
facilitate  the  organization  of  comments. 
Please  note  that  your  comment — 
including  your  name  and  your  state — 
will  he  jilaced  on  the  jiublic  record  of 
this  jiroceeding,  including  on  the 
jinblicly  accessible  h’TU  Web  site,  at 
http://\v\\'\\’.ftc.<^ov/os/ 
inihlicconnncnts.shtni. 

Because  comments  will  be  made 
jiublic,  they  should  not  include  anv 
sensitive  jier.sonal  inibrniation,  such  as 
any  individual’s  .Social  .Security 
Niimher;  date  of  birth;  driver's  license 
nnmber  or  other  state  identification 
nnmber.  or  foreign  country  eijuivalent; 
jia.ssjiort  number:  financial  account 
nnmber;  or  credit  or  debit  card  nnmber. 
Uomments  also  should  not  include  anv 
sensitive  health  information,  such  as 
medical  records  or  other  individuallv 
identifiable  health  inlonnation.  In 


-Tlu!  lotlois  iiro  aviiilal)l(!  on  Iho  Cominission's 
Wol)  siUi  al:  blipJ/flc.’^ov/ofi/cmnmonts/ 
iis(!(l(:iirnil<n)i)rni/ index. shim. 


addition,  comments  should  not  include 
"|t|nide  secret  or  any  commercial  or 
financial  information  which  is  obtained 
from  any  jierson  and  whicb  is  jirivileged 
or  confidential”  as  jirovided  in  ^8(0  of 
the  Federal  Trade  Uonuni.ssion  Act 
(“ITU  Act").  15  U.S.U.  4()(f).  and  ITU 
Rule  4.1()(a)(2),  18  UFR  4.1()(a)(2). 
Uomments  containing  matter  for  which 
confidential  treatment  is  reijuested  must 
be  filed  in  jiajier  form,  must  Ik;  clearlv 
labeled  “Uonfidential,"  and  must 
conijily  with  ITU  Rule  4.8(c).  * 

Because  jiajier  mail  addressed  to  the 
FTU  is  subject  to  delay  due  to 
heightened  security  screening,  jilease 
consider  submitting  your  comments  in 
electronic  form.  Uomments  filed  in 
electronic  form  should  be  submitted  bv 
using  the  following  weblink:  https:// 
ftcpuhlic.connncntwovks.coin/ftc/ 
uscdccmulcnpnn  and  following  the 
instructions  on  the  web-based  form.  To 
ensure  that  the  Uommi.ssion  considers 
an  electronic  comment,  you  must  file  it 
on  the  web-ba.sed  form  at  the  weblink 
https:// ftcjnihlic.conuncnt  works. coin/ 
ftc/uscdcoiTulcnpnn.  If  ibis  Notice 
ajijiears  at  http:/ /www.ivnulut ions. p,ov/ 
tt!honic:tah=sc(n'ch.  you  may  also  file  an 
electronic  comment  through  that  Web 
site.  The  Uommission  will  i;onsider  all 
comments  that  regulations.gov  forwards 
to  it.  Yon  may  also  visit  the  Fl’U  Web 
site  at  http://www.ftc.gov \o  read  the 
Notice  and  the  news  relea.se  describing 
it. 

A  comment  filed  in  jiajier  form 
should  include  the  “Used  (iar  Rule 
Regulatory  Review.  Project  No. 

P887804"  reference  hotli  in  the  text  and 
on  the  envelojie,  and  should  he  mailed 
or  delivered  to  the  following  addre.ss: 
Federal  Trade  Uommission.  Office  of  the 
.Secretary,  Room  U-113  (Annex  T),  888 
Pennsylvania  Avenue  NW..  Washington, 
DU  28588.  The  FT(i  reijuests  that  any 
comment  filed  in  jiajier  form  be  sent  by 
courier  or  overnight  service,  if  jio.ssible, 
to  avoid  security  related  delays. 

The  FTU  Act  and  other  laws  that  the 
Uommi.ssion  administers  jiermit  the 
collection  of  jiublic  i;omments  to 
consider  and  use  in  this  jiroceeding  as 
ajijirojiriate.  The  Uommission  will 
consider  all  timely  and  resjionsive 
jiublic  comments  that  it  receives, 
whether  filed  in  jiajier  or  electronic 
form.  Uomments  received  will  be 
available  to  tbe  jiublic  on  the  FTU  Well 


'Till!  (:t)niin(!nl  nnisl  lio  arciinipiiiiiiul  liv  an 
iixplicit  |■(l(pn!st  lor  ciinniliinlial  IriNitinonl. 
incluiliii”  till!  tactual  and  lo^al  basis  tor  tho  rixpiosl. 
and  innsi  idonlilv  tho  spocilic  portions  ot  tho 
cominont  to  ho  withhold  troin  tho  puhlic  rocord. 
Tho  riKpiost  will  ho  grantod  or  doniod  hv  tho 
Cominission's  Conoral  Coimsol.  consistiiiit  with 
applicahio  law  and  tho  |iuhlic  intorost.  Sec  FTC 
Knlo4.!)(c),  l()CFK4.<)(c). 
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site,  to  th(!  extent  practicable,  at  htlp:// 
ww'w'.ftc.gov/os/piihliccounncnts.shtin. 

As  a  matter  of  discretion,  the  FTd  makes 
every  effort  to  nanovc;  liome  contact 
information  for  individuals  from  the 
]iuhlic  c:omments  it  receivers  Inddri! 
])lacing  those  comments  on  the;  FTC 
Web  sit(c  More  information,  including 
routine  uses  ])ermitted  by  the  Privacy 
Act,  may  he  found  in  tin;  FTC’s  ])rivacy 
policy,  at  hitp://\\'\v\\'.ft(:.p,ov/ft(:/ 
privacy. him. 

(iomments  on  the  proposed  disclosure 
amendments,  which  an;  subject  to 
revi(nv  iiiuhir  the  Paperwork  R(;duction 
Ac;t,  44  D.S.C.  3.'5()1-3.'')21 .  additionally 
should  he  submitted  to  the  Office  of 
Management  and  Budged  ("OMB").  If 
.sent  by  IJ.S.  mail,  they  .should  he 
addressed  to  Office  of  Information  and 
Regulatory  Affairs.  Office  e)f 
Management  and  Budget.  Attention: 

Desk  Office!!'  fe)r  tlu!  Feieler.il  Tr.iele 
Cennmi.ssie)!!,  New  Exee:utive  Offie:e 
Buileling.  De)e:ke:t  Library.  Re)om  10102, 
72,'i  17th  Streiet  N\V.,  \Yashingte)n,  D(i 
20.'503.  Ce)mme!nts  sent  tee  OMI5  bv  U.S. 
mail.  he)weve!r,  are  subjee:t  te)  ele:lays  elue 
te)  heiighteneid  se!c:urity  ])ree:aeitie)ns. 

Thus,  ce)mme!nts  instexiel  she)ulel  bei  seiiit 
by  fae;.simile  to:  (202)  OO.'i-.'il 07. 

By  (lire:e:lie)ii  of  tlu!  Coniniissieai. 

Deeiialel  S.  (lark, 

Sccrclarv. 

If'K  Doc,  2e)i:!-l):i:!41  filed  li-lH-C!:  iiiiil 

BILLING  CODE  6750-01-P 

FEDERAL  TRADE  COMMISSION 
16  CFR  Part  803 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Traele  Ce)mmissie)n. 
ACTION:  Notice  eif  pre)]je).seel  rulemaking. 

SUMMARY:  The  (iennmissie)!!  is  ]jre)posing 
amemelments  to  the  premerger 
notificatiein  ruleis  (“the  Rule:s")  te) 

|)re)viele  a  fnunewe)rk  for  the  withelrawal 
e)f  ii  preiinenge!!'  neetificiitiein  filing  uneler 
the  Hart  Scott  Reielino  Ae;t  (“the  Ae:t’’  e)r 
“HSR”).  The  Act  anel  Rules  reHiuire)  the 
peirties  te)  e:e!rt<iin  meirgeirs  anel 
<ie;e|uisitie)ns  to  file  repe)rts  with  the 
Feeleral  Tniele  (k)mmissie)n  (“the 
Ceemmi.ssie)!)”)  anel  the:  Assistant 
Atte)rney  Cene:ral  in  e;harge  e)f  the 
Antitru.st  Divisieen  e)f  the  Dep<irtme:nt  e)f 
)ustie:e:  (“the  Assistiint  Attorney 
Ceneral")  (e:e)llee:tively,  “the  Age:ne:ie:.s") 
cUiel  te)  Wciit  a  .s])e)cifie:el  |)e:rie)el  of  time: 
be:fe)re:  e:e)nsummating  such  transae:tions. 
The:  re:pe)rting  anel  waiting  i)e:rioel 
reeiuirements  are  inte:nele:d  te)  eniible 
these  e:nfe)rce)ment  age:ne:ie:s  te)  ele:termine 
whe:the)r  a  pre)pe).sed  merger  e)r 


ace|uisition  may  vie)late  the  antitrust 
hiws  if  e:e)n.summate;el  iiuel,  when 
appre)i)ri;ite,  te)  seeek  a  preliminarv 
injune:tion  in  feeeleeral  e;e)urt  te)  pre:ve)nt 
e:e)n.summ;itie)n.  This  pre)])e)se)el 
ruleemaking  sets  fe)rth  the:  pre)e:e:elure:  fe)r 
ve)luntarily  withelrawing  an  HSR  filing, 
e:.stablishe:s  whe:n  ;m  ILSR  filing  will  be: 
;mte)matie:;illy  withelrawn  iifter  an 
e:le:e;tre)nie;ally  submitteel  filing  |)ublie:lv 
;mne)une:ing  the  termimitie)!!  e)f  ei 
tran.sae:tie)n  is  maele:  with  the:  IJ.  ,S. 
Se:e:uritie:.s  anel  Fxe;hange:  Ce)mmi.ssion 
(“SF(7’)  unele:r  the:  .Se:e:uritie:.s  Exe:hange: 
Ae:t  e)f  1‘)34  anel  rules  ])re)mulgateel 
uneler  that  ae:t,  anel  .se:ts  forth  the: 
])re)e;eelure:  leer  re:submitting  a  filing  after 
a  withelrawal  with  ne)  aelelitieenal  filing 
fe:e:. 

DATES:  Comments  must  be:  re:e:e:ive:el  on 
or  before  April  1.'),  2013. 

ADDRESSES:  lnte:re:.ste:d  parties  niiiy  file  a 
e;e)nunent  e)nline:  eer  e)n  p<ipe:r,  bv 
following  the  instrue:tie)ns  in  the 
Re:eiue:st  for  Ce)mme:nt  ])art  of  the: 
SUPPLEMENTARY  INFORMATION  se:e:tie)n 
be:le)w.  Write:  “HSR  Filing  Withelniwiils 
Rulemilking.  Pre)je:e:t  Ne).  PO.'IOOIO,”  e)n 
ye)ur  comment,  anel  file:  ye)ur  e;e)mme:nt 
e)nline:  iit  blips:// 

flcpuhlic.connucnlworks.com/ftc/ 
hsrriilcamciuinjyrm.  by  Idlhewing  the: 
instrue:tie)n,s  e)n  the:  we:b-base:el  form.  If 
ye)u  j)re:fe:r  te)  file:  ye)ur  e:e)mme:nl  e)n 
paper,  mail  eer  eleliver  ye)ur  eiemnnent  te) 
the:  fe)lle)wing  iielelress:  Fe:ele:rid  Traele: 
(;e)nnnis.sie)n.  ()ffie;e:  e)f  the:  .Se:cre:tiirv. 
Roe)!!!  11-113  (Annex  11),  (iOO 
Pennsvivania  Avenue:  NW.,  Washingtem. 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Reibert  L.  Je)ne:.s.  De:])uly  Assistiint 
Dire:e:te)r,  I^remerger  Neitifieiation  Offie;e:, 
Bureau  of  Competition,  Room  302, 
Feeltiral  Trade  Ce)!!m!i.ssion. 

Washington,  DC  20580.  Telephone: 

(202)  320-3100. 

SUPPLEMENTARY  INFORMATION: 

Invitation  to  (ioinment 

Ye)u  e:an  file  a  eiomment  online:  or  on 
pi!])e:r.  Feir  the  (ieimmissiem  te)  ce)nsiele:r 
ye)ur  ce)!n!ne)nt,  we:  must  re:e;e:ive  it  on  or 
i)e:fe)re:  April  15,  2013.  Write:  “ILSR 
Filing  Withelrawals  Rulemaking.  Pre)je:e:t 
Ne).  P859910,”  e)n  ye)!!r  e;e)!n!ne!nt.  Ye)!ir 
eiomment — ine:luiling  ye)!!r  name  anel 
ye)ur  state; — will  be:  |)li!e:e:el  e)!!  the:  publie: 
re:e:e)rel  e)f  this  ])re)e:e:e:di!!g.  ineilueling,  te) 
the:  extent  ))ri!e:tie;able,  e)n  the  publie: 
Ceemmissie)!!  Web  site:,  at  hllf):// 

WWW.  flc.f’ov/os/pahliccoinnumls. shim. 
As  a  matter  e)f  eli.se:re:tie)n,  the: 
(k)!n!nissie)n  tries  te)  re!ne)ve:  inelivieluals’ 
he)!ne:  e:ontae;t  infe)rmation  from 
e:e)mme:nts  before  ])li!e;ing  them  e)n  the 
Ciommission  Web  site. 


Be:cause:  ye)ur  ce)!n!m:nt  will  be:  maele: 
publie:,  ye)u  are:  .seelely  re:spe)nsible:  for 
making  sure:  thiit  ye)ur  ce)!n!ne:nt  ele)e!,s 
not  ineiluele:  any  .se:nsitive:  per.seenally 
ielentifiable:  infeerniiitie)!!,  like  anv  .Se)e:ial 
Se:e;urity  nu!nbe:r.  elate:  e)f  birth,  elriver’s 
lie:e:n.se:  numbe:!'  e)r  e)ther  .state: 
iele:!!tifie:atie)n  numbe:!'  or  feireign  eiountrv 
eieiuivalent,  piissport  numbe:!',  finaiuiiiil 
ae:e:e)!!nt  numbe:!',  eir  e:!'e!elit  or  ele:bit  e-arel 
numbe:!'.  Yeai  are:  iilse)  seilely  !'e:.spe)n.sible 
fe)!'  making  sure  thiit  your  eiomment  eleies 
ne)t  ine;luele:  any  .sensitive:  health 
infeirmatiem,  like:  meelie-al  !'e:e:e)!'els  eir 
either  inelivielually  ielentifiable  hi:altb 
infeirmation.  In  aelelitiem,  eh)  neit  ine;luele: 
any  “Itlraele:  .se;e:!'e:t  or  any  e:e)!nme:!'e:ial  or 
finane:ial  information  whie:h  is  eibtaineel 
freim  any  peirsem  anel  whie:h  is  privileigeel 
eir  c:e)nfiele:ntii!l.”  as  jireivieled  in  Seictiem 
0(0  e)f  the  FTC  Act.  15  U.S.C.  40(f).  and 
FTC  Rule  4.10(a)(2).  10  CFR  4.10(a)(2). 

In  particular,  dei  neit  incluele: 
e:e)!n])e:titivelv  sensitive:  information 
sue:!)  as  e:osts.  si!h:s  statistics, 
inventories,  feirmulas,  patterns,  ele:vie;e:s, 
manufacturing  ])!'e)e:e:.s.se.s.  eir  eiusteime:!' 
niuneis. 

If  yen!  woulel  like:  the  Cennmissiein  tei 
give:  yen!!'  cenmnent  cemfielential 
treiiitment,  you  mu.st  file  it  in  pape:r 
form,  with  a  reiejnest  feir  e:e)nfiele:ntial 
treiatment.  iinel  yeni  mu.st  feilleiw  the: 
])!'e)e:e:ehu'e:  e:xph!ine:el  in  FTC,  Rule:  4.‘t(e:). 
10  CFR  4.‘)(e:). '  Yenir  e:e)!n!ne:!!t  will  he: 
kept  e:onfiele:ntial  onlv  if  the:  k’  l’C 
Ce:ne:!'al  (ienm.se:!.  in  his  eir  her  seile 
eliseiretiein.  grants  yenir  !'e:eiue:,st  in 
ae:e;o!'elane;e:  with  tin:  law  anel  the:  ])ublie: 
inte:!'e:st. 

Po.stcil  imiil  aeleh'e:.sse:el  tei  the 
(iennmi.ssieni  is  subje:e;t  tei  ele!lav  elue  tei 
heighte:ne:el  se:e;urity  se;re:e:!!ing.  As  a 
re:sult.  we  ene:e)urage:  yeni  to  submit  yenir 
comments  eniline.  Tei  make  sure  that  the: 
(knnmi.ssion  e:e)nsiele:rs  yenir  online: 
e:o!n!ne:nt,  vein  must  file  it  .it  blips:// 
itcpuhlic.commcniworks.com/fic/ 
hsirulcamfmdnprm.  by  following  the: 
instrue:tie)ns  ein  the:  web-ba.seel  form.  If 
this  Notie:e  appe:ars  at  blip:// 
www.rcguIalions.gov/ 
#!bomc:lab=scarcb.  vein  alsei  may  file  a 
e:e)!n!nent  threnigh  tlnit  We:b  site. 

If  vein  file:  your  comment  em  pape:r. 
write:  “ILSR  Filing  Withelrawals 
Rulemaking.  Pre)je:e;t  Nei.  P85‘)‘)10.”  ein 
yenir  exnnment  anel  eni  the  enveleijie,  anel 
mail  e)!'  eleliver  it  te)  the  fe)lle)wing 
iieleire:.ss;  Feeleral  Tniele  Cenmnissieni. 
()ffie:e:  eif  the:  Se:e:!'e:tarv.  Reienn  11-113 
(Annex  11).  000  Pennsylv.mia  Avenue: 
NW..  Washingteni,  IXi  20580.  If  peissible. 


'  111  piirticiiliii'.  tint  wriltiin  riHiiKisI  Idr  conlidiintiiil 
lr(iatni)!nt  Ihiil  iiccdinpaniei.s  llui  coininiail  inii.sl 
incliido  tiu!  lacliial  and  la^al  liiisis  lor  Iho  riuinosl. 
and  nni.sl  idontilv  Iho  spocilic  portions  ol  tin; 
coininont  to  lio  withliedd  from  Ilia  public  record.  .See 
ITC  Redo  4.<)(c).  Hi  CI'K  4.!l(c). 
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siii)nut  your  paper  comment  to  the 
(^ommi.ssion  l)y  courier  or  overnight 
service. 

Visit  the  Commission  Wei)  site  at 
http:/ /www.ltc.gov  to  read  this  Notice 
and  the  news  release  describing  it.  The 
d’C  Act  and  other  laws  that  the 
Commi.ssion  administers  |)ennit  the 
collection  of  public  comments  to 
consider  and  use  in  this  jnoceeding  as 
api)roj)riate.  The  Commission  will 
consider  all  timely  and  responsive 
|)nhlic  comments  that  it  receives  on  or 
before  April  l.'j.  2013.  Yon  can  find 
more  information,  including  routine 
uses  permitted  by  the  Privacy  At;t,  in 
the  Commission's  privacy  policy,  at 
htlp://\\\\\v.fU:.gov/ft(:/pri\’(icy.htiu. 

Statement  of  Basis  and  Purpose 

.Section  7A(d)(l)  of  the  Act.  15  IJ..S.C. 
18a(d)(l),  directs  the  Commi.ssion.  with 
the  concnrreni:e  of  the  A.ssi.stant 
Attorney  Ceneral.  in  accordance  with 
the  Administrative  Procedure  Act.  5 
II..S.C.  553.  to  recpiire  that  premerger 
notification  be  in  such  form  and  contain 
such  information  and  docnmentarv 
material  as  may  be  necessary  and 
aj)propriate  to  determine  whether  the 
l)roposed  transaction  may.  if 
consnmmated.  violate  the  antitru.st  laws. 
In  addition.  .Section  7A(d)(2)  of  the  Act. 
15  l)..S.(^  18a(d)(2).  grants  the 
Commi.ssion.  with  the  concurrence  of 
the  Assistant  Attorney  Ceneral.  in 
accordance  with  5  II..S.(;.  553,  the 
authority  to  define  the  terms  used  in  the 
Act  and  j)rescribe  such  other  rules  as 
may  bt;  necessarv  and  appro])riate  to 
):arry  out  the  j)urposes  of  .Section  7 A. 

In  this  proposed  rnlemaking.  the 
(iommi.ssion  pro])oses  adding  ^803.12 
to  .set  forth  the  procedure  for  voluntarily 
withdrawing  an  HSR  filing,  establish 
when  an  H.SR  filing  will  be 
automatically  withdrawn  after  a  filing 
publicly  announi:ing  the  termination  of 
a  transaction  is  made  on  ED(iAR.  the 
Electronic  Data  Cathering,  Analvsis.  and 
Retrieval  system  where  com])anies  who 
fde  rej)orts  with  the  .SE(]  must  make 
such  submissions,  and  set  forth  the 
procedure  for  resubmitting  a  filing  with 
no  additional  filing  fee  after  a 
withdrawal.  Additionally,  the 
(Commi.ssion  jn'opo.ses  adding  ^803.8(1) 
to  establish  that  no  additional  filing  fee 
is  nupured  when  803.1 2(c)  is  utilized. 

Part  803 — Transmittal  Rules 

Section  803.12  Witinirenv  and  Hcfilc 
Moiijicdtion. 

.Since  the  beginning  of  the  H.SR 
program,  the  Agencies  have  allowed 
IkSR  filers  to  withdraw  their  notification 
fd ing  at  any  time.  To  set  forth  the 
j)rocedure,  and  to  recpiire  automatic 


withdrawal  of  a  notification  filing  in 
certain  circum.stances  in  which  an  .SE(C 
filing  is  made  publicly  announcing  the 
termination  of  a  tran.saction,  this 
rulemaking  ])ro])oses  adding  rule 
4?  803.1 2. 

A.  Voluntary  Withdrawal 

Under  propo.sed  rule  (^803.1 2(a).  at 
any  time,  an  accpiiring  ])erson.  or  in 
transactions  to  which  ??801.30  does  not 
applv  (a  “non-§801.30  transaction"),  an 
ac(iniring  or  an  accpiired  person,  may 
withdraw  its  notification  by  notifying 
the  FTCC  and  the  Antitrust  Division  in 
writing.  Doing  so  will  nullify  the  filing 
and  terminate  the  j)endency  of  any 
formal  Reejuest  for  Additional 
Information  (‘‘.Second  Recpiest")  if 
substantial  com])liance  has  not  been 
certified.  If  the  transaction  has  been 
granted  early  termination  or  the  initial 
or  extended  waiting  period  has  expired, 
the  one  year  period  that  ])arlie.s  have 
under  {^803. 7(a)  to  consummate  the 
tran.saction  will  terminate.  If  the  parties 
wish  to  pursue  the  accpiisition  at  a 
future  date,  new  notifications  and  a  new 
filing  fee  will  be  nupiired  (unle.ss  the 
withdraw-refile  ])rocednre  in  paragraph 
(c)  of  803.12  is  utilized),  and  a  new 
waiting  period  must  he  observed  prior 
to  consummation  of  the  accjuisition. 

H.  Automatic  Withdrawal 

The  Agencies  have  a  strong  interest  in 
ensuring  that  they  do  not  expenii  scarce 
resources  on  hypothetical  tran.sactions. 
The  affidavit  reepurements  of  §803.5 
provide  assurance  that  at  the  time  of 
filing,  a  transaction  is  not  hyi)othetical. 
When  parties  to  a  transaction  make  an 
H.SR  filing,  the  filing  must  include  an 
affidavit  attesting,  in  the  case  of  a  tender 
offer  under  §801.30.  that  the  intention 
to  make  the  tender  offer  has  been 
publicly  announced,  and  in  the  ca.se  of 
a  non-§801.30  transaction,  that  a 
contract,  agreement  in  principle  or  letter 
of  intent  has  been  executed.  The 
affidavit  must  also  attest  to  a  good  faith 
intention  to  proceed  with  the 
tran.saction.  As  the  (lommi.ssion  stated 
when  it  issued  §803.5: 

Two  considerations  motivate  the  inclusion 
of  siihparagra])!)  (a)(2)  and  paragra])!)  (I)). 
wliicli  rcicpiin;  a  good  laitli  intention  to  make 
tlie  ac(|nisition.  pnhiic  annonneement  of 
tendcir  offers,  and  (ixeention  of  a  contract, 
agnumient  in  |)rinci])le  or  l(!tter  of  intent, 
first,  tliose  provisions  (msiirc!  tliat  tin;  |)arti(!s 
intend  to  consummate  the  aerjuisition.  and 
ari!  not  using  notification  as  a  means  of 
t(!sting  the  agencies'  (mforcement  intentions. 
Uecanse  of  tin;  tinu;  and  resonre.e  constraints 
upon  the  agency  staffs,  the  agencies  could 
not  tolerate  reniew  of  livi)othetit:al 
transactions.  .Siicond.  tlie  rcHinirmmmt  assures 
that  the  idrms  will  contain  snfficimitlv 


(Udinitive  information  about  the  transaction 
to  |)(M'mit  act. mate  tmalvsis. 

43  ER  33450  ()uly  31.  1078). 

After  the  H.SR  filings  tiro  made, 
ciriiumstiincos  may  cliango  .so  that  the 
tnmsaction  hocomos  hy])()thotical  in  thiit 
the  lactnal  basis  for  the  §803.5  iiffidavit 
no  longer  exists:  the  tender  offer  may 
h.ive  exjtired.  been  termiiiiited,  or  been 
witlidniwu,  ttrthe  agreement  between 
the  parties  lUiiy  have  been  termimitetl. 

The  Agencies  have  encountered  some 
such  instances  where  the  parties  tlo  not 
withdraw  their  filing  and  continue  to 
move  forward  with  the  H.SR  ])rocess.  for 
ex<imj)le.  by  moving  tihead  with  second 
retpiest  comjtliance.  This  can  ha])])en 
where,  in  the  §  801.30  context,  despite 
the  tender  offer  having  expired,  been 
terminated,  or  been  withdrawn,  the 
offeror  indicates  that  it  may  launch 
another  offer  in  the  future:  it  can  also 
happen  in  non-§  801.30  transactions 
where  a  merger  agreement  has  been 
terminated,  yet  the  parties  state  that 
they  hope  to  negotiate  another.  In  these 
instances,  the  investigating  Agenev  is 
forced  to  ex|)end  scarce  re.sources  on 
what  has  become  a  hvpothetical 
transaction. 

Proi)osed  rule  §803.1 2(b)  addresses 
this  problem  by  linking  the  H.SR  filing 
with  disclosures  recpiired  by  the  .SEC. 
under  the  .Set;uritie,s  Exchange  Act  of 
1034  (15  II..S.().  78a  et  sec].)  and  rules 
])romulgated  under  that  act.  Under  those 
.SEU  disclosure  nKpiirements,  when  the 
terms  or  conditions  of  a  tender  offer 
have  not  been  met  and  snbsecpientlv  the 
tender  offer  has  ex])ired,  is  terminated 
or  has  otherwi.se  been  withdrawn,  the 
offeror  must  file  an  amendment  to  its 
.Schedule  TO  filing  with  the  SEU.  This 
amended  filing  brings  the  current  tender 
offer  to  a  definitive  end  and  if  the 
offeror  wishes  to  launch  another  tender 
offer,  it  must  start  the  process  from  the 
beginning  by  filing  a  new  .Schedule  TO. 
.Similar  disclosure  requirements  exist 
for  acquisitions  outside  of  the  §  801. 30 
tender  offer  context,  tho.se  that  are 
instead  the  subject  of  an  agreement 
between  the  parties.  In  the  case  of  non- 
§801.30  transactions,  if  the  parties 
terminate  a  definitive  material 
agreement,  they  must  file  a  Form  8-K 
with  the  .SEC  disclosing  the  termination 
of  the  agreement.  If  the  parties 
subsecpiently  become  interested  in 
moving  forward  with  the  tran.saction 
once  again  and  sign  another  definitive 
material  agreement,  they  must  file  a  new 
Form  8-K  with  the  SEC.- 

^I’iirlios  atso  may  till!  a  l’’i)rm  8-K  vohmiarilv  In 
amioimc.i!  Itm  antrv  intn.  or  tormination  ol. 
a{>r(M!iiuMil.s.  induding  t(itt(!rs  of  inicmt.  lJn(l(!r  tliis 
propos(!(l  nilomaking.  sucli  votimlarv  (lisctosurns  ol 

('.onlhuiiHl 
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The  SI'jC  disclosure  retjuinMiients  in 
l)()th  the  S  801 .30  tender  offer  and  the 
non-§  801.30.  non-tender  offer  context 
an;  clear.  Once  the.se  t(;nnination 
disclosures  are  made  with  the  SFO.  the 
parties’  transaction  as  filed  with  tlu^ 
Ag(!nci(!s  has  become  hypothetical 
because  the  factual  basis  for  a  5^803..') 
affidavit  no  longer  exists.  At  this  point, 
the  parties  wonld  not  b(!  able  to  (!xecnte 
the  affidavit  recpiired  by  S803..'i  without 
taking  additional  steps.  In  the  case  of  a 
tender  offer  under  §801.30,  the 
ac(juiring  pcirson  would  have  to  make  a 
j)ublic  announcement  concerning  its 
intent  to  commence  a  tender  offer  in 
order  to  execute  the  affidavit.  In  the  ca.se 
of  a  non-§  801.30  transaction,  the  parties 
would  have  to  execute  a  letter  of  intent 
or  some  other  agreement  in  order  to 
execute  the  affidavit. 

I’he  Commission  proposes  using  the 
SFCs  di.sclosure  requirements  to 
establish  a  bright  line  trigger  for  the 
automatic  withdrawal  of  an  HSR  filing. 

In  the  case  of  tender  offers  under 
§  801.30,  any  time  a  tender  offer  has 
expired,  is  terminated  or  has  otherwise; 
been  withdrawn  that  results  in  the  filing 
of  an  amended  Schedule;  TO  with  the; 
SE(k  the;  Ce)mmissie)n  ])re)jK)se;s  that  the; 
cisse)e:iate;el  HSR  filing  will  he; 
aute)matie:ally  withelrawn.  The; 
Cennmi.ssie)!!  alse;  ])re)])e)se;s  that  the;  same; 
e;e)ne;e;pt  weeulel  a])|)ly  te;  ne)n-§  801.30 
transcie;tie)ns,  sue:h  that  any  time  an 
agre;e;me;nt  he;twe;e;n  the;  ])artie;s  is 
terminateel  that  re;sults  in  the;  filing  e)f  a 
Fe)rm  8-K  with  the;  SE(k  the;  assoe;iate;el 
IkSR  filing  will  he  automatie:ally 
withelrawn.  In  heith  e;ase;s,  the 
Ce)mini.ssion  ])ro])e)ses  that  the 
asse)e;iate;el  HSR  filing  woulel  he; 
aute)matie:ally  withelrawn  on  the;  elate  of 
the  filing  with  the;  SEC  anel  that  the 
|)artie;s  mu.st  notify  the  Agene:ie;s  by 
ie;tte;r  when  the  SEC  filing  is  maele.  Any 
suhse;quent  transae;tion  he;twe;e;n  the 
])artios,  if  otherwise  reportable,  wejulel 
l)e;  suhje;e;t  te)  a  ne;w  HSR  filing  anel  a 
new  filing  fee;  (nnle;ss  the;  special 
e:ire:umstane;es  e)f  §  803.12(e:)  apply). 

At  the;  same;  time,  the;  Commission 
re;e:e)gnize;s  that  there;  will  he;  instane;e;s 
whe;re;  tran.saedions  that  trigge;r  SEC 
ehse:le)snre;  re;e]uire;ments  shendel  ne)t 
re;sidt  in  the  automatie:  withelrawal  of  an 
HSR  filing.  If  the;  Ageau:ie;s  have  alre;aely 
e;e)mple;te;el  an  inve;stigatie)n  e)f  a 
transae;tie)n,  the;  expiration  e)r 
witheli'ciwal  e)f  a  teneler  e)ffer  e)r  the; 
terminatie)!!  of  an  aexiuisitieni  agre;eme;nt 
ele)e;s  ne)t  affe;e:t  the  Agene:ie;s'  ability  to 
alle)e:ate  re;se)nre:e;s.  TIius,  the; 
Ceanmissie)!!  ])re)])e)se;s  thre;e;  exe:eptie)ns 


liii'ininalion  would  l)o  Ironliul  tlu!  saiiui  wav  as  a 
inandatorv  Imiiiu  K-K  niiiig  disclosiii”  tlu; 
torniination  ol  a  flollniti\o  inatorial  asreuuiionl. 


fe)r  transae;tie)ns  that  h.ive;  ne)t  he;e;n  or 
;ire;  ne;  longer  he;ing  inve;stigate;el. 

The;  (ieemmissie)!!  pre)pe).se;s  that  tlu; 
asse)e:iate;el  HSR  filing  will  ne)t  he; 
aute)matie;allv  withelrawn; 

(1)  If  the;  initial  waiting  pe;rie)el  has 
e;xj)ire;el  withe)ut  i.ssuane;e;  e)fa  re;eiue;.st 
fe)r  <ieleiitie)nal  infeermatieui  e)r 
ele)e:nnu;ntarv  material  anel  withe)nt  ;in 
agreement  in  ])lae;e;  with  the  Age;ne:ie;s  te; 
ele:lav  e:le)sing  e)f  the;  transae;tie)n  (“a 
timing  agre;e;me;nt”);  e)r 

(2)  If  e;arly  terminatie)!!  e)f  that  waiting 
pe;rie)el  has  hee;n  granteel,  withe)ut  a 
timing  agre;e;me;nt  in  plae:e;  e)r 

(3)  If  a  .see:e)nel  re;epie;.st  has  he;e;n 
issue;el.  anel  the;  Agene:ie;s  have;  either 
granteel  e;arly  terminatie)!!  or  alle)weel  the; 
e;xte;!!ele;el  waiti!!g  ])e;rie)el  te)  e;xpire 
fe)lle)wi!!g  e:e;rtifie:atie)n  e)f  e:e)!!!phane:e 
without  a  timing  agreement  in  plae:e. 

3’he  Commission  unelerstanels  that 
withelrawal  pre)e;eelure;s  in  this  pre)pe).seel 
rulemakieig  will  not  result  in  an 
cmte)!!!i!tic  withelrawal  in  all  i!!sta!!e;e;s  i!) 
whie;h  a  tnmsae;tie)!!  he;e:e)!!!es 
hy])e)thetie:al.  For  i!!sta!!e;e;.  partie;s  e;an 
!!!ake;  a!!  HSR  filieeg  for  a  !!e)n-§  801 .30 
tra!!sae:tie)n  e)!!  the;  hiisis  e)f  a  le;tte;r  e)f 
i!!te;!!t  withe)!!!  h.iving  te)  eeeceke  a 
!!!iu!elate)ry  filing  e)f  a  Fe)r!!!  8-K  with  the; 
SEC  upe)!!  te;r!!!i!!atie)!!  aeeel  !!!<iv  che)e)se; 
!!e)t  te)  ele)  se)  ve)h!!!tiirily.  In  aelelitie)!!, 
teneler  e)ifers  leer  !!e)!!-])uhhe:  e:e)!!!])a!!ie;s 
that  iire;  !!e)t  large  e!!!e)Ugl!  eer  wiele;ly 
e!!e)ugh  helel  te)  he;  e;e)ve;re;el  by  the;  .SEC 
ehse:le)sure;  re;eiuire;!!!e;!!ls  we)ulel  !!e)t 
trigger  the;  !!e;e;el  te)  file;  a!!  aeneneleel 
.Se:he;elule;  'I’O  u])e)!!  te;r!!!i!!atie)!!.  Fieeally. 
te;nele;r  e)ffe;rs  fe)r  ie)re;ig!!  e:e)!!!pa!!ie;.s  that 
ele)  !!e)t  have;  suffie:ie;!!t  U.,S.  e)W!!e;rshi|) 
a!!el  !!!ay  the;re;fe)re  he;  e;xe;!!!])t  fre)!!!  the; 
.SEC  ehse:le)sure;  re;ejuire;!!!e;nts  we)ulel  !!e)t 
trigger  the  ne;e;el  to  file  a!!  !i!!!e;!!eleel 
.Se:l!e;elule;  TO  uj)e)!!  terenieeatie)!!. 

The  Comenission  believes  the  benefit 
of  the  a])])re)ae:h  e)uth!!eel  i!i  this 
l)re)j)e)seel  ruU;!naking  will  e)utweigh  any 
adelilieenal  hurelen  e)!!  the;  j)artie;.s.  The 
pre)pe).sal  pre)viele;.s  a  bright  line  test  that 
will  he;tte;r  allow  the;  Age!ie;ie;.s  te) 
alle)e:ate  their  se:are;e  re;.se)ure:e;s  so  as  to 
ave)iel  expenelieeg  re;se)ure:e;s  e)!! 
transae:tie)!!s  where;  .SEC  filieegs 
ele;!!ie)n.strate  that  the;  tra!!.sae;tie)!!  has 
he;e:e)me;  l!V])e)tl!e;tie;al. 

C.  Re;suh!nissie)!! 

Fe)!'  years,  the;  Pre;!!!e;rge;r  Ne)tifie:atie)!! 
Offie:e;  (“PNO”)  h;is  infe)r!nally 
])e;r!!!itte;el  an  ae-ejuirieeg  perseen 
ve)h!!!tarily  te)  withelraw  a  pe;!!eh!!g  H.SR 
filing  a!!el  re;suh!!!it  it  within  twe) 
husi!!e;ss  elays  witl!e)ut  piiving  a!) 
aelehtie)!!al  fee;  i!!  e)rele;r  to  restart  the 
waiti!!g  perioel.  This  infeennal  pre)e:eelure; 
he;!!e;fits  the  filieeg  parties  by  preevieling 
a!!  aelelitional  1.')-  e)r  30-el!iy  waiti!!g 
pe;rie)el  for  the;  Agene:ie;s  te)  review  the 


e:e)!!!])etitive  ienpae;!  e)f  a  transae:tie)!! 
withe)nt  i.ssui!!g  a  .Se;e;e)!!el  Re;ejue;.st. 

When  an  ae;eiuiri!!g  pe;rse)n  e;l!e)e)se.s  te) 
withelraw  aeiel  refile,  it  !!!ust  u|)elate; 
e;e;rtai!!  itenes  ie!  its  H.SR  filing,  hut  it 
re;tai!!S  the;  sa!!!e  tra!!sae:tie)!!  !!in!!he;r  anel 
ele)e;.s  !!e)t  |)ay  ;u!  aelehtie)!!;il  filieeg  lee;. 
Altheeugh  e;xpe;rie;ne:e;el  pnie;tilie)!!e;rs  are; 
fa!!!ihar  with  this  pre)e:e;elure;.  this 
withelniw  iueel  refile  pre)e:e;elure;  hiis 
!!e;ver  bee!!  fe)r!!!ahzeel.  The;  Ce)!n!ni.ssie)!! 
])re)pe).se;s  te)  ele)  se)  !!e)w  thre)ugh  a  !!e;w 
rule;,  §803. 12(c). 

Whe;!!  a  filieeg  is  veelunlarilv 
withelrawn  by  the  ae:e|uiring  pe;r.se)n 
pursuant  te)  |)re)|)e)seel  §803.1 2(a)  e)r  the; 
ae:eiuiri!!g  i)erse)n’s  filing  is 
automatie-.ally  withelrawn  pursuant  te) 
pre)i)e).seel  §803.1 2(h)  as  eh.se:usse;el 
;ihe)ve;.  the;  ae:e]uiring  per.se)!!  enay 
re;suh!!!it  the  HSR  filing  without  paying 
an  aelelitional  fee  if  the;  acquiri!!g  perse)!! 
e:e)mphe;s  with  e:ertai!!  require;n!e!nts.  The 
pre)pe)seel  resuhmi.ssion  proe:e;ss  !!!ay 
e)nly  he  u.seel  by  an  ae:eji!iring  pe!rse)!!  in 
the;  fe)lle)wi!!g  e;ire:u!!!sta!!e:es; 

(1)  The;  j)re)pe)se;el  ae;e]i!isitie)i!  mu.st  !!e)t 
have;  e:l!ii!!geel  i!!  a!!y  material  way.  Fe)r 
insta!!e:e;.  if  it  is  a!!  as.se;t  transae;tie)!!,  the; 
resuh!!!itte;el  H.SR  filieeg  e:a!!i!e)t  i!!ve)lve 
aelelitieenal  assets.  If  it  is  a  ve)ti!ig 
se;e;uritie;s  tnmsae:tie)!!,  the  re;suh!!!itte;ei 
H.SR  iih!!g  e:ai!!!e)t  i!!ve)lve;  a  higher 
!!e)tifie:atie)!!  thre;sl!e)lel; 

(2)  The;  re;si!h!!!itle;el  H.SR  fih!!g  !!!ust 
he;  re;e:e;rtifie;el.  a!!el  Iteens  4(a).  4(h),  4(e:), 
a!!el  4(el)  enu.st  he;  u])elateel; 

(3)  The;  re;suh!!!itte;el  H.SR  filing  !!!i!st 
i!!e:h!ele;  a  !!e;w  e;xe;e,ute;el  affielavit  as 
re;eii!ire;el  by  §803..');  a!!el 

(4)  The  re;si!h!!!itle;el  H.SR  filieeg  eniest 
he;  refileel  with  he)th  Age!!e;ie;s  i)rie)r  te) 
the;  e:le)se;  e)f  the  .se;e:onel  husi!!e;ss  elav 
after  withelrawal. 

'fhe  proe:eelure;  above  is 
.straightforward  a!!el  hii.seel  on  the 
i;xisting  infonnal  pre)e;ess.  The  re;fih!!g 
!nust  involve  the  same  transactie)!!. 
ieicluele;  an  upelateel  Ite!!!  4.  anel  he;  maele 
within  twe)  husieiess  elays  afte;r 
withelrawal.  The  re;quireme!!t  that  the 
iie:e|uiring  person  must  suhneit  a  ne;w 
e:e;rtifie:atie)!!  as.sure;s  the  ae'.e:urae:y  e)f  the; 
H.SR  filing,  h!  .suhneiltieeg  a  new 
affielavit.  the  aexjuiring  ])erse)!!  enust 
atte;st.  in  the;  e:ase  of  a  te;!!ele;r  offer  ineeler 
§801.30,  that  the;  i!!te;!!lie)!!  te)  make;  the; 
te;!!ele;r  e)ffer  hiis  he;e;n  ])uhhe:ly 
a!U!e)U!!e:e;el,  anel  i!!  the  e:ase;  e)f  a  !!e)!!- 
§801.30  tra!!sae:tie)!!,  that  a  e:e)!!trae:t. 
agre;e;!!!e;nt  i!!  pri!!e;iple;  e)r  letter  e)f  intent 
has  he;e;!!  e;xe;e:nte;el,  as  we;ll  as  alte;st  to 
its  ge)e)ei  faith  inte!!tie)!!  te)  pre)e;e;e;el  with 
the  tra!!.sae:lie)!!. 

If  the  re;eiuire!!!e;!!t.s  e)f  pre)pe).se;el 
§  803.12(c)  are  enet.  !!e)  new  filing  fee; 
will  he  as.ses.seel  anel  the  PNO  will 
assig!!  the;  saene  H.SR  tra!!sae:tie)!! 
numhe;r  to  the  r(;suhmitte;el  H.SR  filieig. 
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The  new  waiting  j)eriod  will  coininenee 
on  the  same  day  the  resubmitted 
notification  filing  is  received. 
Withdrawal,  whether  voluntary  or 
automatic,  and  resubmission  without 
the  pavment  of  an  additional  fee.  will 
only  b(!  pin  initted  once. 

It  has  been  the  long.standing  position 
of  the  Agencies  that  oidy  the  acciniring 
p(*r.son  may  avail  it.self  of  refding.  If  the 
accpured  piason.  in  the  ca.se  of  an 
ac(}uisition  to  which  §801.30  does  not 
apply,  withdraws  its  notification  und(!r 
paragraph  (a)  or  its  filing  is 
automatically  withdrawn  under 
paragraph  (h)  of  this  section,  no 
resubmission  under  j)aragraph  (c)  of  this 
.section  is  available. 

S(u:1i()n  HOli.i)  Filing  Fee 

In  pnn'ious  rulemakings,  the 
(Commission  has  addre.ssed  other 
instances  in  which  a  filing  fee  is 
technically  recpiired  hut  is  not 
nece.ssary.  given  the  ])arameters  of  the 
specific  situation.  For  example,  the 
(Commi.ssion  has  stated: 

In  Ininsiiclions  in  whicli  llien;  an!  two 
actjiiiring  lairsons  tlial  would  liax  i;  llie  saino 
r{;s|)ons(!s  to  Ilians  .a-8  of  llio  Notification 
and  Report  form,  tliose  two  ac(|uirin” 
piii'sons  would  have  no  significant  business 
activities  outside  of  tlu;  jointly  controlled 
ac(|uisition  vehicle.  Accordinglv.  the 
agencies  an;  again  essentially  nn  iiiw  ing  one 
transaction  and  a  single  filing  fee  seiaus 
appropriate.  I'Climinating  the  douhli!  fee  for 
these  transactions  is  non-controviasial  and 
benefits  potential  filing  partiivs. 

()()  FR  8880  (Fohruary  1. 2001).  In  the 
instance  above,  although  there  are  two 
ac(|uiring  persons  and  two  fees  are 
technically  re(|uired.  a  single  fee  is 
approjniate  hitcause  it  is  one 
transaction. 

The  same  basis  for  eliminating  the 
filing  fee  applies  to  a  withdrawn  filing 
that  is  refiled  within  two  business  days 
and  meets  the  other  reiiuirements  of 
§  803.12(c).  If  the  acquiring  j)er.son 
voluntarily  withdraws  its  filing  under 
§  803.12(a)  or  faces  the  automatic 
withdrawal  provision  of  proposiul 
§803.12(1)).  and  the  Agencies  are 
reviewing  a  transaction  that  is  the  same 
in  all  material  respects,  thev  face  no 
disadvantage  if  the  ac(|uiring  ])erson 
resubmits  within  two  business  days 
under  §  803.12(c).  Accordingly,  in  such 
a  case,  no  new  fee  would  he  recpiired. 

(lommunications  by  Outside  Parties  to 
(Commissioners  and  Their  Advisors 

Written  communications  and 
summaries  or  transcri])t.s  of  oral 
communications  respecting  the  merits 
of  this  proceeding  from  any  outside 
])arty  to  any  (Commissioner  or 


(Commissioner's  advisor  will  he  placed 
on  the  public  record.  18  (CFK  1 .2t)(h)(.^)). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  8 
II.S.(C.  8()l-t)12.  reciuires  that  the  agenev 
conduct  an  initial  and  final  regidatorv 
analysis  of  the  anticipated  economic 
impact  of  the  jnoposed  amendments  on 
small  businesses,  except  where  the 
(Commission  certifies  that  the  regidatorv 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
numher  of  small  entities.  .'5  II.S.(C.  (iO.'j. 
Because  of  the  size  of  the  transactions 
neces.sary  to  invoke  an  IISR  filing,  the 
premerger  notification  rules  rarely,  if 
ever,  affect  small  businesses.  The  2()()() 
amendments  to  the  Act  exempted  all 
tran.sactions  valued  at  S.'iO  million  or 
less,  with  suhseipient  automatic 
adjustments  to  take  account  of  changes 
in  GNP  resulting  in  a  current  threshold 
of  S88.2  million.  Further,  none  of  the 
pro])osed  rule  amendments  expands  the 
coverage  of  the  premerger  notification 
rules  in  a  way  that  would  affect  small 
husine.ss.  Accordingly,  the  (Commission 
certifies  that  the.se  proposed  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  innnher  of  small 
entities.  This  document  serves  as  the 
reipiired  notice  of  this  certification  to 
the  Small  Business  Administration. 

Paperwork  Reduction  Act 

The  Pa])erwork  Reduction  Act.  44 
l).S.(C.  3.'j()1-3.')21 .  reipures  agencies  to 
submit  "collections  of  information”  to 
ihe  Office  of  Management  and  Budget 
(“OMB”)  and  obtain  clearance  before 
instituting  them.  Such  collections  of 
information  include  reporting. 
recordkee])ing,  or  di.sclosure 
requirements  contained  in  regulations. 
The  existing  information  collection 
requirements  in  the  Rules  and  Form 
have  been  reviewed  and  approved  hv 
OMB  under  Oontrol  No.  3()84-()()0.'j.  The 
current  OMB  clearance  exi)ires  on 
Augu.st  31, 2014.  The  propo.sed  rule 
amendments  in  this  NPR  would  have  at 
most,  a  minor  effect  on  the  FTC’s 
current  burden  estimates.  Should  the.se 
propo.sed  amendments  become  final,  the 
h'TC  will  suhinit  an  adjustment  request 
to  OMB  lo  modify  the  currentlv  cleared 
hiirden  estimate.-* 


'TIk!  cum-iitlv  cicanul  liurdcn  hours  tolul  is 
.'>3.7,')(i.  (:ali:ulati!(l  as  lollows:  |(1.42tt  nc)n-in(l(!\ 
tilings  X  '.i7  hours)  +  (22  Irausaclioiis  n!(|uirin^  moro 
procisi!  valualion  x  4(1  hours)  +  (20  itulux  tilings  x 
2  hours)|.  7(i  l-'K  42471. 4247!)  duly  l!l.  201  I). 
'I1u!  instant  proposial  anuauhiKMits.  as  (l(4aihal 
holow.  would  incriMnunlally  add  no  inon;  than  ;i 
hours  lo  this  total.  .Srtparatolv.  tho  I'l  l)  has 
ostiniatiul  inci'iuiUMdal  I’RA  hurdiui  oi  2.004  liotirs 
lor  th(!  ('.oniinission's  proposod  ainondniunts  to 
s(!(:tions  001.1  and  001.2  ol  tiu!  Rulus  that  would 
ruthad  tho  longstanding  stall  position  that  a 


When  calculating  hurden  for  the 
pro])osed  iunendments,  there  are  two 
potential  scenarios.  Under  proj)osed 
§803. 12(a)  iind  (h).  a  vobtiittirv  or 
autom.itic  withdniwal  of  ii  notification 
thiit  utilizes  the  two-day  resuhmissioti 
process  under  §803.1 2(c)  does  not 
genenite  ati  additional  transaction  as  the 
iictiuiritig  ])ers()n  sitnply  restarts  the 
waiting  period  oti  the  siime  tran.saction. 
Thus,  there  is  no  net  iticrease  iti  the 
numher  of  transactions.  In  ;i  §803.1 2(h) 
.scenario  involving  an  :uito-withdrawn 
notification  that  does  not  utilize  the 
two-day  resuhmission  process  under 
§  803.12(c).  a  new  filing  would  he 
reijuired  if  the  parties  jnirsue  the 
transaction  at  a  Ititer  ihite.  hut  the 
likelihood  of  this  occurring  is  rare. 

Based  on  past  experience,  this  situation 
occurs  apjnoximately  once  every  fifteen 
years.  Fffectively.  then,  this  averages  out 
to  a  small  fraction  of  a  single  transaction 
j)er  year  that  would  reijuire  non-index 
IISR  filings  due  lo  the  jiroposed  rule 
change.  The  currentlv  cleared  e.stimate 
for  a  single  non-index  filing  is  37 
hour.s.-*  See  78  FR  42471, 42470  ()uly  10, 
2011).  PNO  staff  believes  that  this  new 
filing  will  require  the  same  work  and 
diligenct!  as  any  new  non-index  filing. 
A.ssuming.  then,  an  avertige  of  37  hours 
for  one  transaction,  when  ap|)lie(l  to  ii 
tnidiliontd  fretiuency  of  .087  (one  every 
fifteen  vears).  this  amounts  to  an  anuiuil 
average  of  3  hours,  rounded  iq).  A|)plied 
to  an  assumed  hourly  wage  or  rate  of 
S480/lu)ur  for  an  executive  or  attorney’s 
handling,  associated  labor  cost  would 
ap])roximate  Si  .380. 

PNO  staff  believes  that  any 
incremental  ca])ital/non-lahor  costs 
presented  by  the  propostid  amendments 
would  he  marginal.  Businesses  subject 
to  the  Rules  generally  have  or  would 
obtain  necessary  equipment  for  other 
business  ])urpo.ses.  Staff  believes  that 
the  existing  requirements  (and  i)roj)osed 
extension  lo  certain  additional 


li'iin.saclion  involving  Ilio  IninslcM-  ol'ijxclnsivn  riglit.s 
lo  a  paltnil  in  llu;  pharinacontical  industry  is 
potonlially  ri!poi'tal)lo  nndnr  IIk!  Act.  .Son  77  I’R 
.'■)()(),")7  (.\ugusl  20.  2012). 

'  "Indiix"  filings  porlain  to  banking  transactions, 
and  thus  would  not  bo  alToclod  by  tbo  proposod 
ainondmonts.  Indox  filings  aro  incorporalod. 
bowovor.  into  tbo  f’fC's  cnrrontly  cloarod  biirdon 
osliinalos  (tho  f'l'C  has  jurisdiction  over  Ibo 
adininistralion  ol  indox  tilings),  'fbov  aro 
inonlionod  boro  to  dislingnisb  Iboin  Iroin  and  lo 
liirllior  oxplain  what  a  "non-indox"  filing  is. 

(lavlon  Act  .Soclions  7A(i:)(())  and  (c)(H)  oxoinpl 
li'oin  tbo  ro(|niroinonts  of  tbo  proinorgor  notification 
program  cortain  transactions  that  aro  subject  to  tbo 
approval  of  otbor  agoncios.  but  onl\-  if  copies  of  tbo 
information  submitted  to  those  otbor  agoncios  aro 
also  snbinittod  to  tbo  Agoncios.  'fbns.  parties  must 
submit  copies  of  those  "indox"  filings,  but 
comploting  tbo  task  roipiiros  significantly  lo.ss  time 
than  non-oxompt  transactions  (which  roi|iiiro  "non- 
indox"  filings),  as  illnstratod  bv  tho  calculations  in 
lootnoto  2  above. 
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transactions)  necessitate  ongoing, 
regular  training  so  that  covered  entities 
.stay  current  and  liave  a  clear 
understanding  ol  federal  niandat(!s.  This 
should  constitute  a  small  portion  of  and 
Im;  subsumed  within  the  ordinary 
training  that  em])loye(;s  receive  apart 
from  that  associated  with  the 
information  collect(!d  under  the  Rules 
and  tlu!  corresponding  HSR  l''orm. 

List  of'Suhjec:ls  in  10  (IFR  Part  803 

Antitrust. 

I'^or  the  reasons  stated  in  the 
pr(!amhl(!.  the  Federal  Trade 
Commi.ssion  proposes  to  ameml  10  CFR 
part  803  as  set  forth  below: 

PART  803— TRANSMITTAL  RULES 

■  1 .  The  authority  citation  for  ])art  803 
continues  to  read  as  follows: 

Aulhdrity;  15  ll..S.(;.  18a((l). 

■  2.  Amend  §  803.9  by  revising 
paragraph  (a)  and  adding  ])aragraph  (f) 
to  read  as  follows: 

§803.9  Filing  fee. 

(a)  Each  accpiiring  per.son  shall  jiay 
the  filing  fee  riuiuired  by  the  act  to  tin; 
Federal  Trade  (iommission.  exce|)t  as 
provided  in  paragraphs  (h).  (c)  and  (f)  of 
this  section.  No  additional  fee  is  to  he 
.submitted  to  the  Antitrust  Division  of 
th(!  De])artnH!nt  of  justice. 
***** 

(f)  For  a  transaction  described  by 
paragraph  (c)  of  §803.12,  the  jjarties 
shall  pav  no  additional  filing  fee. 

■  3.  Add  §  803.12  to  read  as  follows: 

§  803.1 2  Withdraw  and  refile  notification. 

(a)  Voliinlan'.  An  accpiiring  person, 
and  in  the  case  of  an  acciuisition  to 
which  §801.30  does  not  a))j)ly.  an 
accjuired  j)er.son.  may  withdraw  its 
notification  by  notifying  the  Federal 
Trade  Commi.ssion  and  the  Antitrust 
Division  in  writing  of  such  withdrawal. 

(h)  Upon  public  announcemcni  of 
tcnnination.  An  acrpiiring  person's 
notification  or,  in  the  case  of  an 
acquisition  to  which  §801.30  docis  not 
apply,  an  accjuiring  or  an  accpiired 
])er.son’s  notification,  will  he  deemed  to 
liave  been  withdrawn  if  any  filing  that 
publicly  announces  the  ex])iration, 
termination  or  withdrawal  of  a  tender 
offer  or  the  termination  of  an  agreement 
or  letter  of  intent  is  made  hv  the 
accpuring  jierson  or  the  ac(]nired  person 
with  the  II.S.  Securities  and  I'ixchange 
Commission  (“SEC”)  under  the 
Securities  Exchange  Act  of  1934  (1.5 
IJ.S.C.  78a  et  seq.)  and  rules 
promulgated  under  that  act.  The 
acquiring  per.son  or  acipiired  ]K;rson 
must  notify  the  Federal  Trade 
Commi.ssion  and  the  Antitru.st  Division 


by  letter  that  such  filing  has  been  made 
with  the  SEC  and  the  withdrawal  shall 
he  deemed  effective  on  the  date  of  the 
SEC  filing.  VVithdraw'al  of  the  HSR 
notification(.s)  shall  occur  even  if 
statements  are  made  in  the  SEC  filing 
indicating  a  desire  to  rec:ommence  the 
tender  offer  or  enter  into  a  new'  or 
amended  agreement  or  letter  of  intent, 
rhis  iiaragraph  is  inap])licahle  if  the 
initial  1.5-day  or  3()-day  w'aiting  period 
has  expired  w'ithout  is.snanc:e  of  a 
recpiest  for  additional  information  or 
documentary  material  and  w'ithont  an 
agreement  in  jilace  W'ith  the  Agencies  to 
delay  closing  of  the  tran.saction  (“a 
timing  agreement");  or  early  termination 
of  that  W'aiting  period  has  been  granted. 
W'ithout  a  timing  agreement  in  place:  or 
if  a  recinest  for  additional  information  or 
documentary  material  has  been  i.ssiied 
and  the  Agencies  have  dther  granted 
early  termination  or  allow'ed  the 
extended  w'aiting  ])eriod  to  exjjire 
follow'ing  certification  of  cc)mpliance 
W'ithout  a  timing  agreement  in  j)lace. 

(c)  licsuhiuission  without  u  new  filing 
fee.  (1)  An  accjuiring  person  w'ho.se 
notification  has  Inum  vohmtarilv 
w'ithdraw'ii  pursuant  to  ])aragraph  (a)  of 
this  .section,  or  an  acciniring  per.son 
w'hose  notification  is  deemed  to  have 
h(!en  automatical Iv  w'ithdraw'ii  under 
paragra])h  (h)  of  this  .section,  may 
re.sni)mit  its  notification,  ther(;hv 
initiating  a  new'  w'aiting  })eriod  for  the 
same  transaction  w'ithout  an  additional 
filing  fee  pursuant  to  §8()3.‘.)(0.  I  his 
procedure  mav  In;  used  onlv  om;  time, 
and  only  under  the  follow'ing 
circumstaiu:e.s: 

(1)  Th(!  pro])o.sed  acquisition  does  not 
change  in  any  material  w'ay; 

(ii)  The  resubmitted  notification  is 
recertified,  and  the  submission,  as  it 
relates  to  Items  4(a),  4(h).  4(c),  and  4(d), 
is  updated  to  the  date  of  the 
resnhmi.ssion; 

(iii)  A  new'  executed  affidavit  is 
provided  w'ith  the  resubmitted  HSR 
filing:  and 

(iv)  The  resubmitted  notification  is 
refiled  prior  to  the  clo.se  of  the  second 
husine.ss  day  after  w'ithdraw'al. 

(2)  If  the  ac(juired  ])er.son.  in  the  case 
of  an  accpiisition  to  which  §801.30  does 
not  a])])ly,  w'ithdraws  its  notification 
under  j)aragraj)h  (a)  of  this  section  or  is 
automaticallv  w'ithdraw'ii  under 
paragraph  (h)  of  this  .section,  no 
resnhmi.ssion  is  available  under  this 
paragraph. 

Examples:  1.  A  commences  a  tender 
offer  to  acciuire  100%  of  ITs  voting 
securities  and  files  a  Schedule  TC)  w'ith 
the  SEH  and  a  premerger  notification 
filing  W'ith  the  Federal  Trade 
(Commission  and  the  Antitrust  Division 
(“the  Agencies”).  Suh.secpiently,  A 


decides  to  w'ithdraw'  the  tender  offer 
and  files  an  amended  Schedule  TO 
announcing  the  withdraw'al.  A  states  in 
its  amended  filing,  designated  as  a 
Schedule  TO-T/A  on  EIXCAR,  the  SEC’s 
Electronic  Data  (lathering.  Analysis,  and 
Retrieval  system,  W'hich  announces  the 
tender  offer  w'ithdraw'al  that  it  re.serves 
the  right  to  recommence  the  tender 
offer,  should  circumstances  change.  A's 
premerger  notification  filing  is  deemed 
to  have  been  w  ithdraw'ii  on  the  date  of 
the  filing  of  the  Schedule  TO-T/A  w'ith 
the  SEC. 

2.  A  commences  a  tender  offer  for  at 
least  75%  of  B’s  voting  securities  and 
files  a  Schedule  TO  w'ith  the  SEC  .stating 
that  the  tender  offer  w'ill  expire  after  30 
days.  A  also  files  a  jiremerger 
notification  filing  w'ith  the  Agencies  and 
a  request  for  additional  information  or 
documentary  material  ("Second 
Re(juest")  is  issued.  At  the  end  of  the  30 
day  effective  period  of  the  tender  offer 
sufficient  shares  have  not  been  tendered 
and  the  temder  offer  expires.  A  files  a 
closing  Schculule  TO-T/A  w'ith  the  SEC 
announcing  the  expiration  of  the  tender 
offer.  A's  |)remerger  notification  filing  is 
deemed  to  have  been  w  ithdraw'ii  on  the 
date  of  the  filing  of  the  Schedule  TO- 
T/A  w  ith  the  SEC. 

3.  A  commences  a  tender  oiler  for 
100*)(>  of  B's  voting  securities  and  files 

a  Schedule!  TO  w'ith  the  SEC  .stating  that 
shareholdi:r.s  tendering  their  shares  w'ill 
niceive  S2.00  per  share.  During  the 
effective  period  of  the  tender  offer.  A 
increa.ses  the  amount  it  w'ill  pay  ])er 
share!  te)  S2.25  anel  file!S  ei  Se;he!eiule!  TO- 
T/A  W'ith  the  SEC  anne)uncing  the 
incre!aseel  shiire  prie;e.  A's  ])reme!rge!r 
ne)tifie:atie)n  filing  is  not  eleiemed  to  have 
he!en  w  ithelraw'ii  on  the  elate  e)f  the  filing 
of  the  Se:heelnle  TO-T/A  w'ith  the  SE(" 
hee:ause  it  is  not  notifying  the  SEC  that 
the  teneku'  e)ffer  has  exjnreel  or  is  being 
w'ithelraw'ii. 

4.  A  e;e)mmene:es  ee  te!neler  e)ffer  fe)r 
100%  of  B's  ve)ting  .se!e:uritie!s  anel  files 

a  Se:heelule  TO  w'ith  the  SEC.  During  the 
effe!e;tive  pe!rie)el  e)f  the  teneler  ejffer.  A 
anel  B  enter  inte)  ii  nu!rge!r  agre!e!ment  anel 
A  filexs  a  Se:he!elule!  TO-T/A  w'ith  the 
SEC  anne)nne:ing  the  w'ithelraw'al  e)f  the 
te!nele!r  ejffer.  A's  premerger  ne)tifie:atie)n 
filing  is  eleuemeel  te)  have  heu!!) 
w'ithelrawn  eni  the  elate  e)f  the  filing  e)f 
the  Se.heKlule  TO-T/A  w'ith  the  SEC.  A 
e:an,  he)W'e!ve!r,  refile!  w'ithin  twe)  hu.sine!.s.s 
eleiys  e)n  the  menger  agre!eme!nt. 
e:e)mme!ne:ing  a  neiw'  w'.iiting  pe!rie)el, 
w'ithe)ut  |)aying  an  eielelitieenal  filing  feu!, 
if  it  nuiets  the  reupiirements  e)f 
§803.12(e;). 

5.  A  and  B  enter  into  <i  merger 
agre!e!me!nt  ce)nelitie)ne!el  on  .succe!ssful 
e;ompletie)n  of  ehie  eliligene:e.  A  anel  B 
file  j)rt!me!rger  ne)tifie;ation  filings  with 


Federal  Register  /  Vol.  78,  No.  31 /Thursday,  February  14,  2013  / Projjosed  Rules 


10579 


the  Agencies  and  also  Form  8-Ks  with 
the  ,SFF,  announcing  they  have  entered 
into  an  agreement  to  merge.  .Snh.seqnent 
findings  in  the  course  of  tine  diligence 
cause  A  and  H  to  terminate  the  merger 
agreement  and  A  files  an  additional 
I'orm  8-K  announcing  the  termination 
ol  an  agreement.  A  states  that  it  mav 
.seek  to  enter  into  a  new  or  amended 
merg(ir  agre(Mnent  with  B.  A's  ])remerger 
notification  filing  is  deemed  to  have 
luien  withdrawn  on  the  ilate  ol  the  filing 
of  the  Form  8-K  announcing  the 
termination  of  the  merger  agreement.  A 
can,  however,  refile  within  two  husiiujss 
days  on  a  new  imjrger  agreenumt, 
commencing  a  new  waiting  period, 
without  |)aying  an  additional  filing  fee, 
if  it  meets  the  requirements  of 
S  803. 12(c). 

(i.  A  and  H  enter  into  a  merger 
agreement  and  file  premerg(;r 
notification  filings  with  the  Agencies 
and  Form  8-Ks  with  the  SEC.  Second 
re(|uests  are  issued.  A  and  13 
snhsiuinently  certify  comj)liance  with 
the  .second  recinest.  .starting  the 
extended  waiting  period.  Prior  to  the 
expiration  of  the  extended  waiting 
jMM'iod,  the  j)arties  enter  into  an 
agreement  with  tin;  agencv  conducting 
the  investigation  to  chday  closing  of  tlu; 
transaction,  allowing  the  consummation 
of  the  ac(ini.sition  only  after  30-davs' 
notice  (a  “timing  agnumient").  and  the 
extended  waiting  ptniod  expires.  During 
the  pendency  of  the  timing  agreimient, 

A  and  13  terminate  the  merger  agreement 
and  A  files  a  Form  8-K  with  the  SEC, 
announcing  tin;  termination  of  an 
agreement.  A's  premerger  notification 
filing  is  deenK;(l  withdrawn  on  the  date 
of  the  SEC,  filing  as  a  result  of  that  filing, 
even  though  the  extended  waiting 
|)eriod  has  exjiired  and  the  parties  are 
.still  within  the  one  year  jjeriod 
following  that  expiration  under 
§803. 7(a).  Note  that  had  tin;  extended 
waiting  period  expired  and  no  timing 
agr(;(;nn;nt  had  ln;en  entered  into,  a 
filing  with  the  SEC  announcing  the 
termination  of  the  agreement  wonhl  not 
result  in  the  withdrawal  of  A's 
prenn;rger  notification  filing. 

7.  A  and  13  ent(;r  into  a  merger 
agr(;(;nn;nt  and  file  |)r(;merger 
notification  filings  with  the  Ag(;ncies 
and  Form  8-Ks  with  the  ,SE(^  Tin; 
agencies  complete  their  revii;w  and 
early  t(;rmination  of  tin;  initial  30-day 
waiting  period  is  granted.  Prior  to  the 
(;xpiration  of  the  one  year  period 
following  tin;  grant  of  (;arly  t(;rmination. 
A  and  13  terminate  the  merger  agreement 
and  A  files  a  Form  8-K  with  the  SEC] 
announcing  the  termination  of  an 
agr(;ement.  A’s  premerg(;r  notification 
filing  is  not  deemed  withdrawn  as  a 
result  of  the  SEC]  filing  l)(;can.se  the 


initial  30-day  pr(;merger  notification 
waiting  jieriod  had  been  granted  (;arly 
t(;rmination.  Ther(;for(;.  the  parti(;s  still 
have  tin;  foil  one  year  p(;riod  ])rior  to  the 
expiration  of  the  notific;ation  under 
§  803.7(a)  to  consummate  the; 
transaction  should  it  lx;  recomim;nced. 

15v  (lirectiou  of  llu;  (]()nuiuKsion. 

Donald  S.  (]lai'k, 

Sccrclarv. 

Note:  'I'lu;  following  ap])(;n(lix  will  not 
ajjptsir  in  llu;  (lode  of  federal  K(;gidalions. 

Cloncurring  Statement  of  C](Jinmissitmer 
)oshiia  D.  Wright  Regarding  Proposed 
Amendments  to  Mart-Scott-Kodino 
Rules 

FTC  Mat  tor  No.  F8599I() 
fehrnarv  1. 2013. 

The  Commission  has  voted  todav  to 
pnhli.sh  a  notice  of  pro|)osed  rnlemaking 
seeking  comment  on  amendments  to  the 
Hart-Scott-Rodino  (HSR)  rules.  Under 
tin;  propo.si;d  amendments,  HSR  filings 
would  1)(;  automatically  withdrawn 
upon  the  submission  of  an  SEC]  filing 
that  the  notified  transaction  had  l)(;i;n 
terminated.'  I  wish  to  thank  staff  in  llu; 
Pr(;merger  Notification  Office  for  their 
efforts  in  crafting  this  ])ropos(;d  ruh;  and 
th(;ir  dilig(;nt  administration  of  tin; 
])remerger  notification  iirogram. 

1  concur  in  tlu;  C]ommission’s  decision 
l)(;canse  1  believe;  tlu;  C]ommission 
would  benefit  from  the  public's  input 
into  this  jerojeosed  rul(;making. 
N(;vertheless.  1  am  concerned  that  the 
])roposed  rules  may  inqiose  costs  in 
excess  of  any  j)otential  Ixenefits. 

The  pro])o.sed  rulemaking  ajjpears  to 
he  a  solution  in  search  of  a  problem. 

The  Federal  Register  notice  .states  that 
the  ])roposed  rides  an;  necessary  to 
prevent  the  FTC]  and  DO)  from 
“expendlingl  scarce  resources  on 
hypothetical  transactions.”  Yet.  I  have 
not  to  date  been  jiresented  with 
evidence  that  any  of  the  over  t)8.()()() 
tran.sactions  notified  under  the  HSR 
rules  have  r(;quired  C]ommission 
resources  to  hi;  allocated  to  a  truly 
hyj)othetical  transaction.  Indeed,  it 
would  he  surprising  to  s(;e  firms 
incurring  the  costs  and  devoting  tlu; 
tinu;  and  effort  a.ssociati;d  with  antitrust 
r(;vi(;w  in  the  ah.senci;  of  a  good  faith 
intent  to  ])roce(;d  with  their  transaction. 

The  ])roj)osed  rnl(;s,  if  adopt(;d.  could 
increase  tlu;  costs  of  corporate  takeovers 
and  thus  distort  the  market  for  corporate 
control.  Some  companies  that  had 
comi)li(;d  with  or  w(;re  attenqiting  to 


'  Tlu;  pr<)|)iis(!(l  nihtinakiiig  would  also  codilv. 
with  ono  inodificalion.  llu;  uxisliiig  prociulun!  lor 
pulling  and  roiiling  an  HSK  notilication  wilhoul 
payinont  otan  additional  tiling  I(M!.  I  have;  no 
ol)ji!(:tions  to  this  proposal. 


conqily  with  a  Second  Reiiuest,  for 
example,  could  he  forced  to  rit.start  their 
iintitrust  ntview,  leading  to  significant 
delays  .md  added  expen.ses.  riu; 
pro])o.sed  rules  could  tilso  create 
incentives  for  firms  to  structnn;  tlu;ir 
transactions  less  effici(;ntlv  <md 
discourage  tlu;  use  of  tender  offers, 
lunally.  tlu;  propo.s(;d  new  rules  will 
disproportionat(;ly  l)urd(;n  IJ.S.  public 
comjianies;  the  Federal  Register  notice 
iicknowledges  that  tlu;  new  rules  will 
not  a]q;ly  to  tender  offers  for  numy  non- 
pnhlic  and  foreign  conqianies. 

(liven  these  concerns.  1  ho])e  that 
interested  ])arties  will  iivail  themselves 
of  the  oj)}K)rtunity  to  submit  public 
comments  so  that  the  (Commission  can 
make  an  infornu;d  decision  at  the 
conclusion  of  this  process. 

IKK  Ddi:.  2ni3-()2K21  F’diid  2-13-13:  ain| 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 

[Docket  ID  DOD-2012-HA-0105] 

RIN  0720-AB58 

TRICARE  Revision  to  CHAMPUS  DRG- 
Based  Payment  System,  Pricing  of 
Hospital  Claims 

AGENCY:  Office  of  tlu;  Secr(;tary. 
Department  of  Defense. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  jiropo.ses  to  change 
TRI(]ARE’s  current  regnlatorv  jirovision 
for  hospital  claims  pric(;d  under  the 
DR(]-based  ])aynient  .system.  (]lainis  are 
curr(;ntly  jiriced  by  using  the  rates  and 
weights  that  are  in  (;ffect  on  a 
heneficiary's  date  of  admission.  This 
rule  proposes  to  change  that  provision 
to  jirice  such  claims  by  using  tlu;  rates 
and  weights  that  are  in  effect  on  a 
beneficiary's  date  of  di.scharge. 

DATES:  Written  comments  r(;ceived  at 
tlu;  addre.ss  indicated  below  by  Ajiril  1!5, 
201 3  will  be  accept(;d. 

ADDRESSES:  You  may  submit  comments, 
identified  by  docket  nnnib(;r  and  or 
Regulatory  Information  Number  (RIN) 
nunib(;r  and  title,  by  either  of  the 
following  methods: 

•  Fodoral  (diulonuiking  Portal: 
ww'w’.ro^alations.gov.  F’ollow  tlu; 
instructions  for  submitting  comments. 

•  Mail:  Federal  Doc.ket  Management 
Syst(;m  Office.  481)0  Mark  (tenter  Drive, 
East  Tower.  Suite  ()2(]00,  Alexandria. 
VA  223.'i()-31()(). 

Instructions:  All  submissions  received 
must  iiu:lude  the  agency  name  and 
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docket  niuiilH!!'  {)r  RIN  for  this  Federal 
Register  dociiniont.  The  general  policy 
for  comments  and  other  submissions 
from  members  of  the  ])ul)lic  is  to  make 
thes(!  submissions  available  for  ])nblic 
viewing  on  the  Internet  at  http:// 
w’ww’.ivgiildtions.gov  as  thev  are 
r(!ceiv(ul  without  change,  including  anv 
personal  id(!ntiiiers  or  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amber  Hutterfield,  rKKlARF 
Management  Activity.  Medical  Benefits 
and  Reimbursement  Svstems.  ttdepbone 
(303)  070-3.'’)(i5. 

SUPPLEMENTARY  INFORMATION: 

Executive  Summary  and  Overview 

1.  Purpose  of  the  Regulatory  Action 

This  rul(!  proj)oses  to  amend  the 
TRICARE/CH AMPl IS  regulatory 
provision  of  ])ricing  hospital  claims  that 
are  reimbursed  under  the  IDRG-hased 
payment  system  from  the  beneficiary’s 
date  of  admission,  to  ju  icing  such 
claims  based  on  the  beneficiary's  date  of 
discharge. 

Th(!  TRICARE/CHAMPUS  DRG-bascul 
|)ayment  .system  a])])li(!s  to  bosjntals. 
unless  such  hos])ital  is  (!X(!mj)t  bv 
r{!gnlation  from  tin;  j)ayment  system. 
Under  the  TRIGARE  DRG-based 
I^ayment  .systcnn,  })ayment  for  the 
ojjerating  costs  of  in|)atient  bos|)ital 
s(!rvices  subject  to  the  jjayment  .system 
are  made  on  the  basis  of  j)ros])ectivelv 
determined  rates. 

The  TRIGARl']  DRG-based  |)ayment 
system  is  modehul  on  the  Medicare 
ln|)atient  Pros])ective  Payment  System 
(IPPS).  Although  many  of  the 
j)rocedures  in  the  TRIGARE  DRG-ba.sed 
jiayment  system  are  similar  or  identical 
to  the  i)rocedures  in  the  Medicare  IPPS. 
the  actual  ])ayment  amounts,  DRG 
weights,  and  certain  ])roc:edures  are 
different.  This  is  necessary  hecau.se  of 
the  differences  in  the  two  jjrograms, 
esjjecially  in  the  beneficiary  jjojjulation. 

.Since  the  incejjtion  of  the  DRG-based 
])ayment  system  in  1987,  claims  have 
l)(!en  jjriced  following  the  beneficiary's 
discharge  by  the  hos])ital,  hut  using  the 
rules,  weights,  and  rates  that  were  in 
effect  on  the  beneficiary’s  date  of 
admission.  That  is,  claims  submitted  for 
the  beneficiary’s  in|)atient  stay  ar(; 
gron])ed  to  a  sjjecific  DRG,  and  the 
])ricing  (i.c.,  |)avment  rate;)  is 
determined  by  using  the  rules,  weights 
and  rates  that  were  in  effect  on  the  date 
of  the  beneficiary’s  admission  to  the 
hos])ital.  The  August  31,  1988.  Final 
Rule  (83  FR  334B1)  ])uhli.shed  in  the 
Federal  Register  ex])lains  TRIGARE’s 
decision  to  utilize  the  date  of  admission 
to  jjrice  claims.  Using  the  date  of 
admission  to  ])rice  claims  allowed 


hosjntals  to  he  reimbursed  for  inj)atient 
services  under  the  same  ])ayment 
methodology  they  exjiected  to  he  used 
wlum  the  j)atient  was  admitted.  Prior  to 
im])lementation  of  the  DRG-based 
])ayment  sy.stem,  tin;  hos])ital  could 
ex])ect  to  he  reimhur.s(!d  at  the  hilled 
charge  rate  since  that  was  the  method 
TRIGARE  u.sed  to  r(!imhur.s(!  hos|)itals  at 
that  time.  F’or  ])atients  admitted  after 
imj)lementatiou  of  the  DRG-based 
|)aym(!nt  system,  the  hos|)ital  could 
ex|)ect  to  he  nnmhur.sed  using  the  DRG- 
ba.sed  jjayment  system.  The  Final  Rule 
continues  by  stating  that  since  certain 
services  were  jneviously  exclmhul  from 
the  DRG-based  system,  hut  may  have 
already  involveil  an  interim  hill  jjrior  to 
the  effective  date  of  tin;  Final  Rule,  it 
would  he  administratively  difficult  and 
fiscally  unfair  to  hos|)itals.  to  attem|)t  to 
reconcile  the  total  jjayments  with  the 
DRCi-hased  allowtui  amounts.  As  a  result 
of  the  analysis  at  the  time,  the  ])rovision 
stated.  “exce|)t  for  inten  im  claims 
submitted  for  (jualifving  outlier  cases, 
all  claims  reimhurstul  under  the 
GllAMPU.S  DRG-ba.sed  |)aym(!nt  systenn 
are  to  he  ])riced  as  of  the  date  of 
admission,  regardless  of  when  the  claim 
is  submitted." 

II.  Summary  of  the  Major  Provisions  of 
the  Regulatory  Action 

The  major  |)rovision  of  this  ])ro|)osed 
rule  is  to  revise  TRIGARE’s  regulation 
on  the  ])ricing  of  claims  |)aid  under  the 
DRG-based  |)ayment  sy.stem.  Glaims  an; 
currently  ])riced  by  using  the  rates  and 
weights  that  are  in  effect  on  a 
beneficiary’s  date;  of  admission.  This 
rule  ])roi)oses  to  change  that  jjrovision 
to  jjrice  such  claims  by  using  the  rates 
and  weights  that  an;  in  effect  on  a 
beneficiary’s  date  of  discharge. 

In  the  early  stages  of  the  DRG-ba.sed 
jjayment  sy.stem,  the  a])])roach  of 
jjricing  claims  based  on  the  date  of  the 
heneficiarv’s  admission  to  tin;  hosj)ital 
was  an  effective  o|)(;ratif)nal  jjolicy  for 
TRIGARE.  It  is  now  time,  however,  to 
revi.se  this  ])olicy  to  he  consi.stent  with 
industry  standards.  Medicare  and  other 
|)ayers  have  an  ojjerational  })olicv  of 
])ricing  all  claims,  to  include  interim 
claims,  ha.sed  on  the  date  of  discharge. 
While  |)ricing  using  the  date;  of 
di.scharge  aj)])lies  to  all  claims,  it 
h(;comes  an  i.ssue  only  for  tho.se 
r(;latively  few  claims  that  sj)an  Fiscal 
Years  (FY).  That  is.  if  an  admi.ssion 
occurs  on  .S(;])temher  29,  2013,  (l’’Y 
2013)  and  the  di.scharge  occurs  on 
()ctoh(;r  2,  2013,  (FY2014)  the  ])avment 
rate  is  currently  based  u])on  the  DRG 
rates  and  weights  in  eff(;ct  on  .Sej)temher 
29,  2013,  (FY2013)  rather  than  on 
October  2,  2013,  (FY2014).  Using  this 
.same  exainjile,  if  the  jirovisions  of  this 


jjrojiosed  rule  are  made  final  and  the 
date  of  di.scharge  is  u.sed  to  ])ric(;  the 
claim,  the  claim  will  ht;  ])ric(;d  using  the 
rates  and  weights  in  |)lace  on  October  2. 
2013,  (FY2014).  The  rates  and  weights 
for  the  DRG-based  |)avm(;nt  svst(;m  are 
u])dat(;d  (;very  FY,  and  are  based  on  the 
jjrevious  year’s  TRIGARE  claims  data. 

III.  Gusts  and  Henetits 

The  benefits  of  this  change  include, 
aliginng  TF^IGARE  ])ricing  of  hosj)ital 
claims  ])ractic(;.s  with  industrv  standards 
and  enhancing  jirovider  satisfaction 
h(;cau.se  we  are  following  Medicare;  and 
industry  stamlards. 

There  are  known  cost  imjjacts 
associated  with  this  change: 

1.  One-time  information  technology 
costs  associated  with  changes  to 
Managed  Gare  .Su])j)ort  Gontractors’ 
claims  ])rocessing  .systems  and  one  time 
administrative  e.osts  associated  with  the 
review  change  order  and  the  assessment 
of  the  im])acl  on  Glaims  0|)erations. 
Gustomer  .Service,  Provider 
Administration  and  Gontracts 
Maintenance.  Tlu;  total  one  lime 
information  technologv  and 
administrative  costs  is  estimat(;d  at 
.$88,208. 

2.  An  annual  cost  of  re])rocessing 
interim  claims  of  .$2, .800. 

3.  An  increase  in  health  care  costs  to 
account  for  using  the  weights  and  rates 
in  ])lace  on  tlu;  date  of  di.scharge.  Using 
2009  claims  data,  it  is  estimated  about 
1.200  inj)ati(;nt  claims  will  sj)an  FYs. 
Gonse(|U(;ntly.  reimbursing  using  the 
njjdated  weights  and  rates  in  |)lace  for 
the  new  FYs  date  of  discharge  is 
ex})ected  to  increase  the  ])ayment  for 
a|)|n'oximately  1,200  claims  with 
estimated  additional  cost  of  .$800,000 
annually. 

4.  Total  costs  for  this  change  (;(|ual 
aj)j)roximately  .$000. 000. 

IV.  Regulatory  Procedures 

I/xdciitivd  Order  “HegulatoiY 

Phinnin^  and  Review"  and  Executive 
Order  12562.  ‘‘Improving  Regnlation 
and  Regnlatoiv  Review” 

.S(;ction  801  of  title  8,  United  .States 
Gode,  and  Executive  Orders  12800  and 
13803  reejuire  certain  regulatory 
as.se.s.sm(;nts  and  j)rocedur(;s  for  any 
major  rule  or  significant  regulatorv 
action,  defined  as  one  that  would  result 
in  an  annual  effect  of  .$100  million  or 
more  on  the  national  economy  or  which 
would  have  other  substantial  im|)acts.  It 
has  h(;en  certified  that  this  rule  is  not 
et:onomicaIl V  significant,  and  has  h(;en 
reviewed  by  the  Office  of  Management 
and  Budget  as  required  under  the 
j)rovisions  of  E.O.  12800. 
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Public  Law  104-4,  Section  202, 

"I  Uifundcd  Mandutes  Ilcfonn  Act" 

Section  202  of  Public  haw  104-4, 
“Unfunded  Mandates  Reform  Act,” 
re(|iiires  that  an  analysis  he  perforiiKid 
to  determine  whether  any  federal 
mandate  may  result  in  the  ex])enditure 
by  State,  local  and  tribal  governnumts, 
in  the  aggregate,  or  by  the  private  .sectf)r 
of  SlOO  million  in  any  one  year.  It  has 
been  certified  that  this  proj)o.sed  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  the  expenditure  by  State, 
local  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
.SlOO  million  or  more  in  any  one  year, 
and  thus  this  projjosed  rule  is  not 
subject  to  this  recpiirement. 

Piddic  Law  00-2,14,  "Ucgulutorv 
Flexibility  Act"  (HFAI  (,1  f  /.S’.C.  001) 

Public  haw  90-354.  "Regulatorv 
Flexibility  Act”  (RFA)  (5  U.S.C.  001), 
nupiires  that  each  F(ul(;ral  agency 
jirepare  a  regulatory  flexibility  analysis 
when  the  agency  issues  a  regulation 
which  would  have  a  significant  impact 
on  a  substantial  numb(;r  of  small 
entiti(!s.  'I  bis  proposed  rule  is  not  an 
(jconomically  significant  regulatory 
action,  and  it  has  b(!en  c(;rtified  that  it 
will  not  have  a  significant  imj)act  on  a 
substantial  numlK;r  of  small  entities. 
Thtmilbn!.  this  pro])osed  rule  is  not 
subject  to  the  re(piirement.s  of  the  RFA. 

Public  Law  OO-Fyll,  "Paperwork 
Iteduction  Act"  (44  I’.S.CL  (Chapter  2.1) 

This  rule  does  not  contain  a 
“collection  of  information” 
r(!(|uirement,  and  will  not  impose 
additional  information  collection 
nupiirements  on  the  public  under  Public 
Uiw  9ti-5n.  “Paperwork  Ihuluction 
Act”  (44  U.S.(h  (Chapter  35). 

Fxecutive  Order  12122,  "Federalism" 

F.O.  13132.  “Federali.sm.”  nupures 
that  an  impact  analysis  be  j)erformed  to 
determine  whether  the  rule  has 
federalism  implications  that  would  have 
substantial  direct  effects  on  the  States, 
on  the  ndationship  betwcum  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
rcisponsibilities  among  the  various 
levels  of  government.  It  has  been 
certifuKl  that  this  proposed  rule  does 
not  have  fedciralism  implications,  as  s(!t 
forth  in  F.O.  13132. 

List  of  Subjects  in  32  (^FR  part  199 

Ulaims.  llental  health.  Health  c;are. 
Health  insurance.  Individuals  with 
disabilities.  Military  personnel. 

Accordingly.  32  (3'"R  Part  199  is 
aimaided  as  follows: 


PART  199— [AMENDED] 

■  1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

AiilliDi’ily:  5  U-.S.d.  301;  10  U..S.(;.  cliaptia' 
55. 

■  2.  Section  199.14  is  amended  bv 
revising  j)aragra])h  (a)(l  )(i)((])(.7)  to  read 
as  follows: 

§199.14  Provider  Reimbursement 
Methods 

(a)*  *  * 

(1)  *  *  * 

(i)  *  *  * 

(C)  *  *  * 

(.7)  Pricing  of  claims.  All  claims 
reimbur.sed  under  the  CHAMPUS  DRCJ- 
based  payment  systimi  are  to  be  priced 
as  of  the  date  of  discharge,  regardless  of 
when  the  claim  is  submitt(!d. 
***** 

llat(!(!:  l''{l)ruarv  1.  2013. 

Patricia  L.  Toppings, 

OSD  Federal  Hef^isler  Liidson  Officer, 
Deparlmenl  of  Defense. 

IKK  Hoc.  Kili!(l  2-13-i:t:  fi:4.'‘)  ami 

BILLING  CODE  5001-06-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36CFR  Part  1192 
RIN  3014-AA42 

Rail  Vehicles  Access  Advisory 
Committee 

agency:  Architectural  and 
rrans})ortation  Harriers  (xmipliance 
Hoard. 

ACTION:  Notice  of  intent  to  e.stablish 
advisory  committee. 

SUMMARY:  VVe,  the  Architectural  and 
Transjiortation  Harriers  (lompliance 
Hoard  (Access  Hoard),  plan  to  nwise  and 
ujxlate  our  acce.ssibility  guidelines 
i.ssued  jmrsuant  to  the  Americans  with 
Di.sabilities  Act  for  transportation 
vehicles  that  operate  on  fixed  guideway 
sy.stcans  (e.g.,  rapid  rail,  light  rail, 
commuter  rail,  and  intercity  rail).  VVe; 
are  (\stablishing  a  Rail  Vehicles  Access 
Advisory  (kimmittei;  ((Committee)  to 
make  recommendations  for  revisions 
and  updates  to  the  accessibility 
guidelines.  VVe  recpiest  applications 
from  intenisted  organizations  for 
r(!pre.sentative.s  to  scirve  on  the 
(Committee. 

DATES:  Submit  applications  by  A])ril  1, 
2013. 

ADDRESSES:  Submit  applications  by  any 
of  the  following  methods: 


•  Mai)  or  Hand  Deliveiy/Courier:  Paul 
Heatty,  Access  Hoard,  1331  F  Street 
N\V.,  .Suite  loot),  Washington,  IXi 
20004-1111. 

•  /‘o.v;  202-272-0081. 

•  Fmail:  ivaac@access-l)oard.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Heatty.  Access  Hoard,  1331  F  .Street 
N\V.,  .Suite  loot),  Washington,  DU 
20004-1111.  'relejihone:  (202)  272-0012 
(Voice)  or  (202)  272-0072  (TTY).  Fmail 
address:  rvaac@access-ln)ard.gov. 
SUPPLEMENTARY  INFORMATION:  In  this 
notice,  “we."  “us”  and  “our”  refer  to 
the  Architectural  and  'rransjiortation 
Harriers  Uompliance  Hoard  (Access 
Hoard). 

The  Americans  with  Di.sabilities  Act 
recpiires  us  to  issue  guidelines  to  ensure 
that  transiiortation  vehicles  covered  by 
the  statute  are  accessible  to  individuals 
with  disahilities.  42  U.iS.C.  12204.  Our 
acc:essibility  guidelines  for 
trans])ortation  vehicles  form  the  basis 
for  legally  enforceable  acce.ssibility 
standards  issued  by  the  U.S.  Department 
of  Transportation  (DOT).  Our 
accessibility  guidelines  for 
transportation  vehicles  are  codified  at 
30  (]FR  part  1192;  the  DO'l'  aciie.ssibility 
standards  for  transjiortation  vehicles  are 
codified  at  49  UFR  part  38. 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  in  2010  to  revi.se 
and  update  our  accessibility  guidelines 
for  buses,  over-the-road  buses,  and  vans. 
75  FR  43748  (july  20.  2010).  The  NPRM 
noted  that  we  would  revise  and  update 
our  accessibility  guidelines  for 
transportation  vehicles  that  ojicnate  on 
fixed  guideway  sy.stems  ((Lg..  rajiid  rail, 
light  rail,  commuter  rail,  and  intercity 
rail)  at  a  future  date.  To  begin  the 
])rocess  of  rcivising  and  updating  our 
acce.ssibility  guidelines  for 
trans]K)rtation  vehicles  that  o])erate  on 
fixed  guideway  systems,  we  are 
establishing  a  Rail  Vehicles  Access 
Advisory  Committee  (Committee)  to 
make  r(!c:ommendations  for  revisions 
and  updates  to  the  guidelines.  We 
recpiest  ajiplications  from 
rejiresentatives  of  the  following  interests 
for  nKimbershij)  on  the  Committee: 

•  Manufacturers  of  transportation 
vehicles  that  operate  on  fixed  guideway 
.systems; 

•  Transportation  ])roviders  that 
ojierate  fixed  guideway  systems; 

•  Organizations  representing 
individuals  with  disabilities:  and 

•  Other  (Mitities  who.se  interests  may 
he  affected  by  the  accessibility 
guidelines. 

Federal  agencies  may  serve  as  ex- 
offic:io  membms  on  the  advisory 
committee. 

The  number  of  (iommittee  members 
will  be  limited  so  that  the  (Committee’s 
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work  can  be  accoini)lisho(l  effectively. 
'Pile  (ioinniittee  will  he  balanced  in 
terms  of  interests  repre.sented.  \V(; 
encourage  organizations  with  similar 
interests  to  submit  a  single  application 
to  re|)re.sent  their  interests.  Although  the 
(Committee  will  h(!  limited  in  size,  tlnae 
will  he  opportunities  for  the  public  to 
])re.sent  information  to  the  (iommittee 
and  to  connmmt  at  each  Committee 
meeting.  Federally  nigistmed  lohhyi.sts 
may  not  he  a])pointe(l  to  the  Committee 
l)nrsnant  to  Presidential  Mtmiorandum 
dated  Inne  18,  2011),  entitled  “bohbvists 
on  Ag(!ncy  Boards  and  (iommi.ssions” 
[htt})://\v\v\v.\v}utehoiiSH.^ov/ih(!-j}wss- 

Iol)l)vists-(i<’nn(:v-ho(irds-and- 

coiuinissions). 

Apj)lications  should  he  sent  to  our 
office  at  the  address  listed  at  the 
beginning  of  this  notice.  There  is  no 
specific  applic:ation  form.  The 
ajjplication  should  include  the 
following  information; 

•  Name  of  the  organization; 

•  Interests  re])resented  by  the 
organization: 

•  Person  who  will  re])resent  the 
organization  and  an  alternate,  and  the 
title,  addre.ss,  tele])hone  nmnher.  and 
email  address  for  the  rejn'esentative  and 
altcM'nate; 

•  IFjscrijjtion  of  the  re|)resentative's 
(inalifications,  including  engine(!ring. 
technical,  and  design  expertise  and 
knowledge  of  making  fixed  guichnvay 
systems  accessible  to  individuals  with 
disabilities:  and 

•  (Certification  that  the  rei)r(!sentative 
and  alt(!rnate  are  not  fedcnallv  registered 
lobbyists. 

(Committee  members  will  not  h(! 
compensated  for  their  service.  \Y(;  mav 
pay  travel  expen.ses  for  a  limited 
number  of  persons  who  would 
otherwi.se  he  unable  to  jjarticipate  on 
the  (Committee.  (CCommittee  members 
will  serve  as  representatives  of  their 
organizations,  not  as  individuals. 
(Committee  members  will  not  be 
considered  special  government 
employees  and  will  not  be  recjuired  to 
file  confidential  financial  disclosure 
reports. 

After  the  applications  have  been 
reviewed,  we  will  publish  a  notice  in 
the  Federal  Register  announcing  tin; 
ajjpointment  of  Committee  members 
and  the  first  meeting  of  the  (Committee. 
The  (Committee  will  opinate  in 
accordance  with  the  Federal  Advisorv 
(Committee  Act,  5  U.S.CC.  app  2.  All 
(Committee  meetings  are  ex])ected  to  he 
held  at  onr  office  in  Washington,  DC. 
(Committee  meetings  will  he  open  to  the 
public.  A  notice  of  each  (Committee 
meeting  will  he  published  in  the 
Federal  Register  at  least  15  days  in 


advance  of  the  meeting.  Records  will  he 
kept  of  each  Committee!  meieting  and 
made  available  for  public  ins|)ection. 

David  M.  (Capoz/.i, 

Exaci  1 1  i i '(!  Diwetor. 

|I  K  Doc.  2(n:i-n;):ian  Filed  Z-Ci-ia;  a:4.''>  am| 
BILLING  CODE  8150-01-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1195 

[Docket  No.  ATBCB-201 2-0003] 

RIN  3014-AA40 

Medical  Diagnostic  Equipment 
Accessibility  Standards  Advisory 
Committee 

agency:  Ari:hitectural  and 
rrans])ortation  Barriers  Comjiliance 
Board. 

ACTION;  Notice  of  advisorv  committee 
meeting. 

SUMMARY:  rh(!  M(!dical  Diagnostic 
F(|ni])ment  Accessibility  Standards 
Advisory  (Committee  will  hold  its  fourth 
meeting.  On  )nly  5,  2012,  tlu! 
Architectural  and  Transportation 
Barriers  (Compliance  Board  (Accclss 
Board)  e.stahlished  the  advisory 
committ(!e  to  make  nicommendations  to 
the  Board  on  matters  associated  with 
comments  received  and  responses  to 
ipiestions  included  in  a  previously 
])nl)li.shed  Notice  of  Propo.sed 
Rulemaking  (NFRM)  on  Miulical 
Diagnostic  E(|uipment  Acce.ssihilitv 
Standards. 

DATES:  The  (Committee  will  meet  on 
February  20.  2013,  from  10:00  a.m.  to 
5:00  ]).m.  and  on  February  27,  2013. 
from  0:00  a.m.  ti)  2:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
th(!  Acce.ss  Board’s  Conference  Room, 
1331  F  Street  NW.,  Suite  800, 
Washington,  DC  20004-1111. 

FOR  FURTHER  INFORMATION  CONTACT:  Rex 
Face,  Office  of  Technical  and 
Information  Services.  Architectural  and 
’rrans|)ortation  Barriers  Compliance 
Board,  1331  F  Street  NW.,  Suite  1000, 
Washington.  D(C  20004-1  111. 
'rel(!j)hone  number  (202)  272-0023 
(Voice):  (202)  272-0052  (TTY). 
Electronic  mail  address:  paca^acenss- 
hoard.gov. 

SUPPLEMENTARY  INFORMATION:  On  )uly  5, 
2012,  the  Architectural  and 
Transportation  Barriers  (Com])liance 
Board  (Access  Board)  estahlisluid  an 
advisory  committee  to  make 
rec:ommendations  to  the  Board  on 
matters  associated  with  comments 


L 


received  and  resj)on,se.s  to  (piestions 
included  in  a  previouslv  published 
NFRM  on  Medical  Diagnostic 
lupupment  Acce.ssihilitv  Standards.  See 
77  k’R  0910  (Fehrnarv  9,  2012).  Th(! 
NFRM  and  information  relatiul  to  the 
])ropo.sed  standards  are  available  on  the 
Access  Board’s  Web  site  at:  http:// 
www.dcccss-honrd.^ov/incdiccd- 
(Hjidpiucntditm. 

3’he  advisorv  committee  will  hold  its 
forth  meeting  on  Fehrnarv  20  and  27. 
2013.  'I'lie  agenda  includes  the 
following: 

•  Review  of  jnevious  committee 
work; 

•  Fresentations  by  manufacturers  on 
exam  tables  and  chairs; 

•  Review  and  discussion  of 
subcommittee  work; 

•  (lontinned  discussion  on  transfer 
surface  height  anil  size; 

•  (iontinuixl  discussion  on  transfer 
snpj)ort  location  and  configuration; 

•  Review  and  di.scnssion  on  the  depth 
of  wheelchair  s])aces: 

•  (Consideration  of  issues  pro|)os(!d  by 
committee  members:  and 

•  Di.scnssion  of  administrative  issues. 

The  preliminary  meeting  agenda, 
along  with  iidbrmation  about  the 
committee,  is  available  at  the  Acce.ss 
Board’s  Web  site  [littp://\\’\\  \v.(i(:(:dss- 
h(Htrd.p,ov/nwdi(:(d-(;quipnu:nt.htu}). 

(Committee  meetings  are  open  to  the 
])uhlic  and  interested  persons  can  attend 
the  meetings  and  communicate  their 
views.  Members  of  the  public  will  have 
opportunities  to  addre.ss  the  committee 
on  issues  of  interest  to  them  during 
public  comment  periods  scheduled  on 
each  day  of  the  meeting. 

I’he  meetings  will  he  acces.sihle  to 
jjer.sons  with  disabilities.  An  assistive 
listening  .system,  computer  a.ssisted  real¬ 
time  tran.scri])tion  (CCAR  r),  and  sign 
language  inter])reters  will  be  provided. 
Fer.sons  attending  the  meetings  are 
reipiested  to  riifrain  from  using  perfume, 
cologne,  and  other  fragrances  for  the 
comfort  of  other  participants  (see 
\\'\\'\v.(i(:c(iss-h()(ird.‘^()\'/(d)()iit /policies/ 
fragrance ditiu  for  more  information). 
Also,  persons  wishing  to  jjrovide 
handouts  or  other  written  information  to 
the  committee  ari!  reque.sted  to  ])rovide 
electronic  formats  to  Rex  Face  via  liinail 
prior  to  the  meetings  so  that  alternate 
formats  can  he  di.strihuted  to  committee 
members. 

David  M.  (Capo/./.i, 

Exec  iili\  '(■  Di  rector. 

|FK  Doc.  2in;»-l):i:i81  Filed  2-1:J-1:F.  a;4.'>  ami 
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LIBRARY  OF  CONGRESS 
United  States  Copyright  Office 

37  CFR  Part  201 

[Docket  No.  2012-1] 

Copyright  Office  Fees 

AGENCY:  U.S.  (Copyright  OlTiee.  Library 
of  (longress. 

ACTION:  Notice  of  propo.sed  rulemaking: 
Extension  of  reply  comment  periods. 

SUMMARY:  The  United  States  ('oj)yright 
Office;  is  extending  the  deaeflim;  for 
filing  r(;ply  comments  r(;gar(ling  its 
notice  of  proposed  rulemaking 
concerning  tin;  e.stahlislunent  of  a  fee 
schedule  for  f  iling  cable  and  satellite 
.statements  of  account  for  use  of  the 
statutory  licenses  that  jjrovide  for  the 
.secondary  transmission  of  broadcast 
|jrogramming  by  cable  and  satellite 
companie;s. 

DATES:  Reply  comments  on  the 
proposed  r(;gulation  must  be  r(;ceive(l  in 
the  Office  of  the  Oeneral  (loimsel  of  tin; 
Oopyright  Office  no  later  than  5  p.m. 
Kastern  Standard  Time  (HST)  on 
February  22. 2013. 

ADDRESSES:  Tin;  Oopyright  Office 
strongly  prefers  that  r(;])lv  c.onnnents  hi; 
submitted  eh;ctronically.  A  comment 
submission  page  is  ])ost(;d  on  tin; 
Oopyright  Office  Web  site  at  http:// 
wwiv.copvri^ht  .^ov/docs/ncwfufis/ 
comments/,  't  he  \V(;b  site  int(;rfac;e 
r(;(pdr(;s  submitters  to  complete  a  form 
specifying  name  ami  other  reqnin;d 
information,  and  to  upload  comments  as 
an  attachment.  To  nn;(;t  accessibility 
.standards,  all  comments  must  lx; 
uph)a(h;d  in  a  single  file  in  either  the 
Adobe  l’ortal)h;  Document  File  (l^DF) 
format  that  contains  searchable, 
accessible  text  (not  an  image):  Microsoft 
Worth.  Wor{lPi;rf(;ct:  Rich  Text  f’’ormiit 
(RTl'd:  or  ASCII  text  file  format  (not  a 
.scanned  document).  The  maximum  file 
size  is  ()  megabytes  (MR).  The  name  of 
tin;  submitter  and  organization  shonhl 
appear  on  both  the  form  anti  the  face  of 
the  comments.  All  comments  will  In; 
l)oste(l  pid)licly  on  tin;  (lopyrigbt  Office 
\Vel)  site  exactly  as  they  are  received, 
along  with  names  and  organizations  if 
provided,  ff  electronic  submission  of 
comments  is  not  f(;asibh;.  plea.se  contact 
tin;  U.S.  (n)pyrigbt  Office  at  (202)  707- 
8380  for  special  instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Rivet,  budget  Analyst,  or  Melissa 
Dadant,  Seiuor  Advisor  for  Op(;rations 
and  Special  f^rojects,  at  (202)  707-83.10. 
SUPPLEMENTARY  INFORMATION:  On 
December  0.  2012,  tin;  U.S.  (^ojjyright 
Office  published  a  notice  of  ])ro])osed 


rulemaking  (“NFRM”)  announcing  a 
revi.sed  sebednh;  of  fees  for  filing  semi¬ 
annual  statements  of  account  pursuant 
to  17  U.S.C.  111,110.  and  122  l)ased 
upon  a  new  co.st  study.  77  I''R  72,788 
(Deceml)er  0.  2012).  Comments  to  the 
projjosed  fees  wen;  din;  on  lamiarv  7, 
2013  and  the  Offici;  r(;ceiv(;(l  tbr(;(; 
comments  at  that  time,  including  a 
comment  from  the  National  Cable  8; 
Telecommunications  As.sociation 
(“NCTA").  The  Office  previonslv 
granted  an  extension  of  time  to  file  r(;])ly 
comments  to  Februarv  1.1.  2013  in 
respon.se  to  NCD'A's  motion  r(;(]uesting 
additional  time  to  consider  the  Office’s 
respon.se  to  a  Fn;edom  of  Information 
Act  ("FOIA")  reipiest  for  the  cost 
studies  referenced  in  the  Office's 
D(;cend)er  0  notice  announcing  new 
propo.sed  fees,  ft  appears  that  more  time 
is  nece.ssarv  to  consiifer  this  information 
and  the  Office  is  thus  extending  the 
time  for  all  stakeholders  to  file  reply 
comments  to  1:00  p.m.  FST  Fiibruarv  22, 
2013. 

naliut;  F’ehniarv  VI.  2013. 

Maria  A.  Pallanti;, 

/  f  eg  is  lar  ()l(A)p\Ti}>lits. 

|1  K  Diic.  2in:i-():i44‘l  FiliKl  2-i:i-i:i;  K:4.">  ami 
BILLING  CODE  1410-30-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R01-OAR-201 3-0028;  A-1-FRL- 
9779-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Reasonably  Available 
Control  Technology  for  the  1997  8- 
Hour  Ozone  Standard 

agency:  Environmental  Protection 
Agency  (El’A). 

ACTION:  ProjKised  ruh;. 

SUMMARY:  Ef^A  is  proposing  a|)proval  of 
State  Implementation  Plan  (Sll’) 
revisions  submitted  by  the  State  of 
Massachu.setts.  These  Sll’  revisions 
consi.st  of  a  demonstration  that 
Mas.sachu.setts  meets  tin;  reipiirements 
of  rea.sonablv  available  control 
technology  for  oxid(;s  of  nitrogen  (NOx) 
and  volatile  organic  compounds  (YOU) 
set  forth  by  the  (Ilean  Air  Act  with 
res|)i;ct  to  the  19‘)7  8-hour  ozone 
standard.  Additionally,  we  are 
proposing  approval  of  ujidates  to  two 
existing  regulations  limiting  emissions 
of  volatile  organic  compounds.  This 
action  is  being  taken  in  accordance  with 
the  Clean  Air  Act. 


DATES:  Written  comments  must  In;  | 

receivi;d  on  or  before  March  18,  2013.  I 

ADDRESSES:  Submit  your  comments,  I 

identifi(;d  liy  Docket  ID  Number  El’A-  | 

Rl)l-()AR-2()1 3-0028  l)y  one  of  the 
following  methods:  | 

1.  www.rcgnlntions.gov:  Follow  the 
on-line  instructions  for  submitting 
i:omments. 

2.  Email:  amol(l.(mnc@cp(i.gov. 

3.  Fax:  (017)  018-0047. 

4.  A/u//;  "Docket  Identification 
Number  EPA-R01-()AR-201 3-0028,” 

Anne  Arnold,  U.S.  Environmental 
Protection  Agency,  EPA  New  England 
Regional  Office.  Office  of  Ecosystem 
Protection,  Air  Quality  Planning  Unit,  1 
Post  Office  Sipiare — Suite  100.  (Mail 
Code  OEPO.1-2),  Boston.  MA  02100— 

3012. 

1.  Hand  Deliverv  or  Courier.  Deliver 
your  comments  to:  Anne  Arnold, 

Manager.  Air  Quality  Planning  Unit, 

U..S.  Environmental  Protection  Agenev, 
liPA  New  England  Regional  Office. 

Office  of  Ecosystem  Protection,  Air 
Quality  Planning  Unit,  1  Post  Office 
Siiuan; — Suite  100.  (mail  Code  OEP0.1- 
2).  Boston.  MA  02100—3012.  Such 
delivi;ries  are  only  accepti;d  during  tin; 

R(;gional  Office’s  normal  hours  of 
o|)eration.  The  R(;gional  Office’s  official 
hours  of  business  are  Monday  through 
f’ridav.  8:30  to  4:30,  excluding  legal 
holidays. 

Instructions:  Direct  vour  comments  to 
Docket  ID  No.  EPA-ROl -OAR-2013- 
0028.  EPA’s  policy  is  that  all  comm(;nts 
received  will  be  included  in  the  public 
docket  without  change  and  may  l)e 
made  available  online  at 
www.re^iilat ions.gov.  including  any 
])er.sonal  information  proviiled.  unless 
the  comment  includes  information 
claimed  to  be  Confid(;ntial  Business 
Information  (CBl)  or  other  information 
who.se  di.sclosure  is  r(;stricted  by  statute. 

Do  not  submit  through 
www.regnlat ions.gov.  or  email, 
information  that  von  consider  to  In;  CBI 
or  otherwi.se  jirotected.  The 
www.regnlat ions.gov  Web  site  is  an 
"anonymous  acce.ss”  system,  which 
m(;an.s  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
]n'ovide  it  in  the  hodv  of  vour  connn(;nt. 

If  you  send  an  email  comment  directly 
to  EPA  without  going  through 
www.regnlations.gov  your  email  addn;s.s 
will  In;  automaticallv  cajitured  and 
inclnd(;d  as  ])art  of  the  comment  that  is 
])lac(;d  in  the  jiuhlic  docket  and  made 
available  on  the  Internet.  If  yon  submit 
an  electronic  comment.  EPA 
recommends  that  von  include  vour 
name  and  other  contact  information  in 
the  body  of  yonr  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
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cannot  read  your  connnont  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  FPA  may  not  fie 
afil(!  to  consider  your  comment. 

Idectronic  files  should  avoid  the  use  of 
s|)(!cial  characters,  any  form  of 
encryption,  and  he  free  of  any  (hdects  or 
viruses. 

DockiH:  AW  documents  in  the 
electronic  dock(!t  are  li.sted  in  tin; 
ww’w.ragiildiions.gov  index.  Although 
fist(!d  in  the  index,  some  information  is 
not  ])nl)ficly  available,  i.e.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Ciertain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  he 
publicly  availahh;  only  in  hard  copv 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  \v\v\v.iv;^ul(it ions.gov  (jr 
in  hard  copy  at  Office  of  Ecosystem 
Protection,  U.S.  Environmental 
Protection  Agency,  EPA  New  England 
Regional  Off  ice,  Office  of  Ecosystem 
Protection,  Air  Quality  Planning  Unit,  5 
Post  (h'fice  Scpiare — Suite  100.  Boston, 
MA.  EPA  requests  that  if  at  all  possible, 
you  contact  the  contact  listed  in  tlu;  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
.schedule  your  ins])ection.  Tlu;  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday.  8:30  to  4:30. 
excluding  legal  holidavs. 

In  addition,  copies  of  the  State 
submittals  are  also  available  for  i)uhfic 
ins])ection  during  normal  business 
hours,  by  a])pointment  at  the  Division  of 
Air  Quality  Control,  Massachusetts 
Department  of  Environmental 
Protec:tion,  One  Winter  Street.  8th  Floor, 
Boston.  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT:  Boh 
McConnell.  Air  Quality  Planning  Unit, 

U. S.  Environmental  Protection  Agency, 
EPA  New  luigland  Regional  Office,  .'i 
Post  Office  Scpiare,  Suite  100  (Mail 
Code:  OEP0.')-2).  Boston,  MA  02109- 
3t)12,  telephone  number  (017)  918- 
1040,  fax  number  (til  7)  918-0040,  email 
inooonnell. robort@opa.gov. 

SUPPLEMENTARY  INFORMATION: 

rhroughont  this  document  whenever 
“we,”  “us,”  or  “our”  is  used,  we  mean 
EPA.  Additionally,  the  phrase  “the 
Commonwcndth”  refers  to  the  .state  of 
Massachusetts.  The  following  outline  is 
])rovided  to  aid  in  locating  information 
in  this  ])r(!amt)le. 

I.  Backgromul  and  l’iir])()S(! 

II.  Summary  of  Massacluiselts'  .SIP  Revisions 

III.  EPA’s  Evalnalion  ol  Massaclui.selts'  .SIP 

Revisions 

a.  Evalnalion  of  VOC  RcHpiircmienls 

1).  Evaluation  of  N()\  Recpiirements 
I\'.  ProiJosed  Action 

V.  .Statniorv  and  Executive  Ordcir  Reviciws 


I.  Hackground  and  Purpose 

On  lanuarv  31, 2008,  the  State  of 
Mas.sachii.scdts  submit  teal  a  formal 
rcivision  to  its  .SIP.  'I’he  .SIP  reevision 
consi.sts  of  information  documenting 
how  Massachusetts  complied  with  the 
rciasonahly  available!  control  technologv 
(RA(;  r)  recpiirements  for  the  1997  8- 
hour  ozonc!  standard.'  Additionally,  on 
)une  1, 2010,  Ma.s.sac:hu.sett.s  suhmitted 
updates  to  two  regulations  that  limit 
volatile  organic:  c:c)mpouncl  (VfXfi 
emi.ssions,  one  of  whic:h  fnrthc!r 
re.stric:tecl  emi.ssions  from  pressure- 
vac;uum  (PV)  valves  used  by  gasoline 
.servic:c!  stations,  and  anothcM'  that 
ujidates  an  exi.sting  regulation  limiting 
VOC  ciinissicms  from  solvent  c:lc!aning 
operations.  The  Commonwc^alth's 
submittals  rc:cpic:.stecl  that  thc:y  he 
inc;c)rpc)ratecl  into  the  Ma.ssac:hu.sett.s 
SIP. 

Sec:tic)n.s  172(c:)(l)  and  182(1))(2)  of  the 
Clc:an  Air  Ac:t  (CAA)  rcujuire  states  to 
implemciut  RACT  in  arcxis  c:lassifiecl  as 
moderate  (and  higher)  non-attainment 
for  ozone,  while  .sec;tion  184(h)(1)(B)  of 
the  Ac:t  recpiires  RACD'  in  states  lc)c:atecl 
in  the  ozone  transport  rc!gion  (O'l’R). 
.Sj)ec:ific:allv,  these  arcxis  are  recpiired  to 
implement  RACT  for  all  major  VOC  and 
NOx  emissions  sourc:es  and  for  all 
sourc:c!s  c;overecl  by  a  (kmtrol 
Tc:c:hnicpic:s  Cuideline  (CTC).  A  CT(i  is 
a  cloc:umc!nt  i.ssimd  by  I'd’ A  whic:h 
e.stahlishes  a  “presumptive  norm”  for 
RA(Tr  for  a  .spec:ific:  VOC  source! 
c:atc!gc)ry.  A  related  sed  of  clc)c:umc!nts. 
Alternative  (kmtrol  Tc!c:hnicpic!.s  (A(7r) 
clc)c:umc!nt.s,  exists  primarily  for  NOx 
c:c)ntrol  rcupiirements.  Statc!.s  must 
submit  rules  or  nc!gative  clc!c:laration.s  for 
('T(f  .sourc:c!  c:atc:gc)ric!.s,  hut  not  for 
sourccis  in  ACiT  c;ategc)ries.  However, 
RA(/r  mu.st  he  impo.sed  on  major 
.sourc:es  of  NOx.  ‘>ncl  some  oftho.se 
major  sourc:es  may  he  within  a  scuitor 
c:c)vc!recl  by  an  ACT  document. 

In  1997,  EPA  revised  the  health-based 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone,  setting  it  at  0.08 
parts  ])C!r  million  (ppm)  averaged  over 
an  8-hour  time  frame.  EPA  sed  the  8- 
hour  ozone  standard  ha.secl  on  scientific: 
c!viclc!nc:e  demonstrating  that  ozone 
c:au.ses  adverse  hc!alth  c!ffec:ts  at  lowc!r 
ozone  c:onc:c!ntrations  and  over  longer 
])c!ric)cls  of  time  than  was  understood 
when  thc!  ])rc!-c!xisting  1-hour  ozone 
standard  was  scd.  EPA  clc!tc!rminc!cl  that 
the  8-hour  standard  would  hc!  more 
l)rc)tc!c:tive  of  human  hcxdth,  c!si)C!c:ially 
with  rc!garcl  to  c:hilclrc!n  and  adults  who 
arc!  ac:tivc!  outdoors  and  individuals  with 

'  TIu!  Cdinmoinviiiillirs  .suhnuUal  was  mada  to 
acldrnss  KACT  for  Iho  l!l!)7  S-hour  ozona  standard 
and  doas  not  aildrass  Ilia  2(ICia  H-honr  ozone 
standard  of  0.075  parts  par  million. 


a  pre-existing  respiratory  disciase  ,sut:h 
as  asthma.  On  Ajtril  30,  2004  (09  FR 
238.58),  EPA  designated  <irc!iis 
attainment  or  nonattainment  with 
rt!.sj)et:t  to  the  1997  8-hour  ozone 
stcindiird.  The  entire  state  of 
Massat:husc!tts  was  dctsigiiiited 
nonattaimnent  iincl  c:las.sifiecl  as 
modetrate,  as  two  nonattaimnent  arctas. 
.St!C!  40  CFR  81.322. 

On  Novemhetr  29,  2005,  EPA 
piihlishtul  a  final  rule  in  thc!  Federal 
Register  that  outlined  the  obligations 
that  arcnis  found  to  he  in  nonattaimnent 
of  the  1997  8-hour  ozone  standard 
needed  to  address  (sete  70  FR  71012). 
This  rule,  referred  to  as  the  “Phase  2 
hn])lemc!ntatic)n  rule.”  contained, 
among  othc!r  things,  a  clesc:ription  of 
EPA’s  expectations  for  states  with  RAC’F 
obligations.  The  Phase  2 
Implcnnentation  rule  incfic:atc!cl  that 
states  c:ould  meet  RACT  through  the 
ctstcihlishment  of  new  or  more  stringent 
rt!C]uirc!ments  that  meet  RACT  c;ontrol 
levels,  through  a  f:c:rtific:atic)n  that 
])rt!vic)u.sly  aclo])tecl  RACT  c;ontrols  in 
their  SIP  approved  by  EPA  under  the  1- 
hoiir  ozone  NAAQ.S  reprexsent  aclc!c|uate 
RACT  t;c)ntrc)l  Icwels  for  8-ht)ur 
iittiiinmcmt  puiqtoses.  or  with  a 
ciomhin.ition  of  thetse  two  api)rc)cic:hes.  In 
cicldition,  a  State  must  siihmit  a  nc!g;itive 
dcu'.laration  in  in.stanc:c!s  where  thetre  are 
no  CTC  .sc)urc:c!s. 

II.  Summary  of  Massachusetts’  SIP 
Rc'visions 

On  lanuarv  31. 2008,  Ma.ssac:hu.sc:tts 
siihmitted  a  demonstration  that  its 
regulatory  fnnnework  for  statiouiiry 
.sourc;e.s  mcHtts  the  c:ritc!ria  for  RAC’T  as 
defined  in  EPA’s  Phase  2 
Implementation  rule.  The 
Commonwealth  held  a  public:  hetaring 
on  the  RACT’  jtrogram  on  lanuarv  18, 
2008.  Ma.ssac.hiisetts’  RACT  siihmittal 
notes  that  its  prior  statewide 
designation  as  nonattaimnent  for  the  1- 
hour  ozone  standard  resulted  in  the 
adoption  of  .stringent  controls  for  major 
.sc)urc:c!.s  of  VOC  and  NOx,  including 
RACTF  level  c:ontrc)ls.  Thcirefore.  as 
allowed  for  within  EPA’s  Phase  2 
Imjtlcunentation  rule,  muc:h  of  the 
Cktmmonwealth’s  siihmittal  t:onsist.s  of  a 
revienv  of  RACT  c:ontrc)ls  adopted  under 
the  l-ltour  ozone  standard  and  an 
incfit:atit)n  of  whetther  those  prcndously 
adopted  t:ontrol.s  still  re])rt!.sent  RAC-T 
under  the  1997  ozone  stanchird. 
Additionally,  Mas.sachuscttts  notes  that 
as  a  mt!mht!r  state  of  the  Ozone 
Transport  C.ontnti.ssion  (OTC^)  it  works 
with  that  organization  to  idemtify  and 
adopt,  as  detemetd  ajtpropriate, 
regulations  on  additional  VOC]  and  NOx 
c:ategc)ries  beyond  tho.se  for  whic.h  EPA 
has  issued  CTCks  or  ACT  clc)c:umc!nt.s. 
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With  regard  to  V(K',  controls,  the 
(loinmonwealth’s  suhinittal  identities 
the  specific  control  measures  that  have 
t)(!(!n  previously  adopted  to  control 
emissions  from  VOd  sources,  reaffirms 
niigative  declarations  for  some 
cat(!gones,  and  describes  updates  being 
considered  to  strengthen  three  V(X; 
control  regulations  to  ensun;  that  they 
will  continue  to  re])resent  RA(7r  under 
the  l‘)U7  ozone  standard.  A  table  naimul 
“Table  RAfT— 1“  within  Massachusetts' 
submittal  contains  a  summarv  of  the 
.state’s  respon.se  to  each  of  the  (/rd 
categories  that  EPA  issued  through 
2()0(i.“  The  table  identifies  the  specific 
state  rule,  where  rehivant,  that  is  in 
place,  and  the  date  that  EPA  approved 
the  rule  into  the  Massachusetts  SIP.  A 
table  labeled  “Table  RACT-2’’  within 
the  Commonwealth's  submittal 
identifies  the  major  V(K^  sources  in  the 
state  that  are  not  covered  by  an  ACT  or 
(n'C  document.  The  state  has  issued 
source-s|)ecific  onhus  containing 
control  retjuirements  for  the  facilities 
listtul  in  Table  RACT-2  of  the  state’s 
submittal,  and  all  of  these  have  been 
previously  aj)proved  into  the 
Massachu.setts  .SIP. 

The  (iommonwcialth’s  submittal  notes 
that  no  sources  exist  in  the  stat(!  for 
some  (/rc  cat(!gori(!s.  .S])ecificallv.  Table 
RAfT-l  of  Massachusiitts'  submittal 
makes  negative  declarations  for  tlu; 
following  (7r(i  sectors: 

1.  Refinerv  Vacuum  Producing 
Systems.  Wastewater  .Separators,  and 
Process  Unit  Turnarounds: 

2.  E(!aks  from  Petroleum  Refinery 
E(|uipment: 

8.  Mamdacture  of  .Synthetic 
Pharmaceutical  Products: 

4.  Manufacture  of  Pneumatic  Rubber 
Tires; 

.'i.  Large  Petroleum  Dry  Cleaiuirs; 

(i.  Manufacture  of  High-Density 
Polyethylene,  Polyprojn  lene  and 
Polystyrene  Resins; 

7.  Natural  Cas/Casoline  Process 
Leaks; 

8.  .Synthetic  Organic  Chemii:al 
Manufactnring  Air  Oxidation  Processes; 
and 

9.  .Shij)  Building  and  Re])air. 

Massachusetts’  review  of  its  control 

l)rogram  for  sources  of  VO(i  concludes 
that,  with  the  ado])tion  of  revised  rules 
for  solvent  cleaning,  .Stage  II  vehicle 
refueling,  and  cutback  asphalt,  all 
nujuinxl  VOC  sources  in  the  state  are 
subj(!ct  to  RACT. 

As  re(|uired,  the  (',ommonw(;alth’s 
suhinittal  addresses  NOx  emissions  as 
well  as  VO(;  emissions.  In  their 


-This  nihmuikiii^  docis  not  iidilross 
.Miissiu:luis(!Us'  n;s|)onso  to  llui  (Tl’Cs  tliat  Id’A 
issiuul  in  2()()(i.  2007.  and  200H. 


submittal,  the  Oommonwealtb  explains 
that  in  order  to  address  the  195)0  (iAA 
NO\  RACT  re(|nirement.  Massachusetts 
adopted  810  (IMR  7.19,  “Riiasonably 
Available  (kmtrol  Technology  (RACT) 
for  .Sources  of  Oxides  of  Nitrogen 
(NOx).”  This  rule  established  NOx 
RACT  for  large,  medium  iind  small 
boilers;  stilt  ionary  combustion  turbines; 
stationarv  reciprocating  internal 
combu.stion  engines:  .md  glass  melting 
furnaces.  In  addition,  they  describe  that 
810  CMR  7.15)(12)  provided  for  single 
source  NOx  RACT  determinations  for 
in.ijor  “miscellaneous”  NOx  sources 
with  <1  ]K)tential  to  emit  .^>0  tons  or  more 
per  year  of  NOx-  Ma.ssiichusetts  ex|)lains 
that  they  have  reviewed  810  CMR  7.19 
and,  in  general,  have  determined  that 
the  NOx  controls  required  by  810  (]MR 
7.19  continue  to  con.stitute  NOx  RA(7r 
under  the  1997  8-hour  ozone  standard 
for  each  of  the  .source  categories  covered 
hy  that  rule,  as  well  as  for  major  sources 
of  NOx  for  which  single-source  RACT 
determinations  were  made  jiursuant  to 
810  CMR  7.15)(12).  Additionally,  the 
(kmunonwealth  certifies  in  fables 
RACT-1  and  RACT-2  that  current 
Mas.sachusetts  NOx  RAfiT  constitutes  8- 
hour  NOx  RAf'T  under  the  15)97  ozone 
standard  for  the  NOx  categories  li.sted 
and  for  the  facilities  for  which  single¬ 
source  RA('/r  determinations  were 
made. 

Within  their  submittal,  the 
(Commonwealth  notes  that  certain  NOx 
emitting  sectors  are  controlled  bv 
additional  sections  of  Massachusetts’  air 
pollution  control  regulations.  First. 
Massachusetts  notes  that  electric 
generation  units  (ECjUs)  and  large 
industrial  boilers,  in  atldition  to 
reciuirements  contained  within  810 
(CMR  7.15),  are  also  covered  by  810  (CMR 
7.28,  “NOx  Allowance  Trading 
Program,”  and  810  CMR  7.82, 
“Massachusetts  (Clean  Air  Inter.state 
Rule  (Mass  CAIR).”  In  addition, 
Massachu.setts  notes  that  a  subset  of  the 
largest  fossil  fuel-fired  ECUs  in 
Mas.sachusetts  are  also  subject  to  NOx 
emi.ssion  limitations  under  810  (CMR 
7.25),  “Emissions  .Standards  for  Power 
Plants,”  adopted  in  2001.  La.stly.  the 
(Commonwealth  notes  that  municipal 
waste  combu.stors,  in  addition  to 
recjuirements  contained  within  810 
(CMR  7.15).  are  also  covered  bv  810  (CMR 
7.08,  “Incinerators.” 

Ma.ssacbusetts'  review  of  its  control 
program  for  major  sources  of  V()(C  and 
NOx  thus  concludes  that,  with  the 
adoption  of  revised  rules  for  solvent 
cleaning,  .Stage  II  vehicle  refueling,  and 
cutback  asphalt,  all  major  sources  in  the 
state  are  subject  to  RACCT  under  the 
15)5)7  ozone  standard. 


III.  EPA’s  Evaluation  of  Massachusetts’ 
SIP  Revisions 

EPA  has  reviewed  Ma.ssacbusetts’ 
determination  that  it  has  adopted  V()(C 
and  NOx  control  regulations  for 
stationary  .sources  that  constitute  RA(CT, 
and  determined  that  tlu;  set  of 
regulations  cited  by  the  (Commonwealth 
constitute  RA(CT  for  juirposes  of  the 
15)5)7  8-hour  ozone  standard. 

Additionally,  we  are  jiroposing  to 
ajiprove  updates  to  two  V()(C  RA(CT 
regulations  submitted  by  Ma.ssachusetts 
on  )nne  1 , 2019. 

(I.  Evdiiialion  of  VOC  Raqiiiivnwnts 

Massachu.setts’  submittal  documents 
the  set  of  VO(C  control  regulations  that 
have  b(!en  adopted  to  ensure  that  RA(CT 
level  controls  are  retjuired  in  the  state. 
These  requirements  include:  810  CMR 
7.18,  “Volatile  and  Halogenated  Organic 
(Amipounds;”  and  810  (CMR  7.24, 
“Organic  Material  .Storage  and 
Distribution.”  Table  RA(Tr— 1  of  the 
(Commonwealth’s  submittal  indic;ates 
that  Massachusetts  has  either  ado])ted  a 
regulation  that  has  been  incorporated 
into  the  .SIP  to  address  EPA’s  pre-200(i 
(CTOs,  or  submitted  a  negative 
declaration  in  instances  where  no 
facilities  (ixist  in  the  state  for  certain 
(CTCs  identified  in  the  submittal. 
Massachusetts’  review  of  the.se  VO(C 
RA(CT  regulations  revealed  that  .several 
could  b(!  .strengthened  in  order  to 
continue  to  meet  RA(CT,  and  we  addre.ss 
the  disjiosition  oftho.se  updates  further 
below. 

Additionally.  Massachusetts  has 
adopted  numerous  single  .source  RACT 
orders  for  major  sources  of  V(XC  that  are 
not  covered  by  one  of  EPA’s  (CTCs,  and 
the.se  orders  have  been  submitted  to 
EPA  and  incorporated  into  the  .SIP. 

They  are  identified  within  the 
Commonwealth’s  submittal  in  Table 
RACT-2.  ALso,  as  noted  above, 
Ma.ssachusetts  adopted,  and  we  are 
jiroposing  to  ajijirove  into  the 
Ma.s.sachusetts  .SIP,  updates  to  two 
existing  V(XC  RACT  rules,  namely  the 
state’s  existing  solvent  metal  cleaning 
and  Stage  11  motor  vehicle  refueling 
regulations. 

The  (Commonwealth’s  submittal 
documents  a  sub.stantial  downward 
trend  in  V(XC  emissions  from  stationary 
sources,  a  portion  of  which  is 
attributable  to  RA(CT  controls 
imjilemented  by  Massachu.setts.  Data 
collected  by  Mas.sachusetts  from  its 
annual  survey  of  industrial  point  .source 
emitters  reveals  that  between  15)5)0  and 
2002.  VOC  emi.ssions  from  industrial 
])oinl  sources  declined  by  08%.  Tins 
decline  in  emissions  was  brought  about. 
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in  part,  by  tlie  RAdT  program 
imi)lenu!nt(Hl  by  Massacbusetts. 

VVe  are  pn)])osing  approval  ol  u])(lates 
to  tbe  following  two  YOG  RAGT 
regulations  described  below,  whicb 
Massachusetts  has  strengthened  such 
that  tluiv  continue  to  r(!])r(!sent  RAtiT 
under  tbe  lt)97  ozone  standard. 

Although  Massachusetts’s  RAtlT 
certification  submittal  indicates  that 
three  existing  V(X;  rules  were  to  la; 
updated  in  such  fashion,  only  two  w(;re 
updated.  Mas.sachu.setts  updat(;d  its 
existing  rules  limiting  emissions  from 
.solvent  cleaning  (metal  degreasing)  and 
emissions  from  storage  tanks  at  gasoline 
.service  stations,  hut  did  not  update  its 
exi.sting  cutback  asphalt  regulation. 

These  three  r(;gulations  are  discussed 
individually,  as  follows. 

.Solvent  Degreasing  Rule 

Mas.sachu.setts  u])dated  its  i)reviou.sly 
SlR-a])])roved  (.18  FR  34911)  solvent 
cleaning  rule  primarily  to  include  a  new 
re(|uirement  limiting  the  va])or  ])re.ssure 
for  cold  cleaning  solvents,  as 
recommended  within  the  Ozone 
'fransport  Conuni.ssion’s  (OTO’s)  2001 
model  rule  for  this  activity.  The 
recjuirement  applies  to  cold  cleaning 
degreasers  that  hold  more  than  one  liter 
of  solvent.  The  Oommonwealth's 
propo.sed  revision  inc:hid(!s  exemptions 
for  cold  cleaning  degr(;a.sers  used  in 
special  and  extreme  metal  cleaning,  for 
devices  located  in  a  ]K;rmanent  total 
enclosure  with  an  overall  V()(]  control 
efficiency  of  at  least  90  percent,  and  for 
facilities  that  receive  an  ap])roval  from 
the  Dejiartment  of  Environmental 
Protection  (DEP)  to  use  a  non-compliant 
.solvent  due  to  unsafe  operating 
conditions.  VVe  note  that  with  the  new 
vapor  pressure  limit,  the  revised  rule  is 
more  stringent  than  the  i^reviously  SIP- 
ajjproved  version  of  the  rule.  In 
particular,  Mas.sachu.sett.s  e.stimated  that 
the  revised  rule  would  reduce  YOG 
emis.sions  by  7  tons  per  .summer  dav  in 
2009  compared  to  the  ])reviously 
regulated  levels.  *  Therefore,  the  revised 
rule  meets  the  recjuirements  of  section 
193  of  the  GAA,  which  ])rovides  that 
“(nlo  control  re(|nirement  in  effect 
*  *  *  before  November  11,  195)0,  in  anv 
area  which  is  a  nonattainment  area  for 
any  air  pollutant  may  he  modified  after 
November  11.  1990,  in  anv  manner 
nnle.ss  the  modification  insures 
(!{|nivalent  or  greater  emission 
reductions  of  such  air  pollutant.”  f’or 


■'Hack'^ioiind  liirorniiilidii  and  I’ochnical 
.Support  Oocuiuont  for  I’roposod  Amoiidiiioiits  To 
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similar  reasons,  the  revisions  meets  the 
re(juirement.s  of  section  110(1)  of  the 
GAA.  which  jirohihits  EPA  from 
a])proving  a  .SIP  revision  “if  the  revision 
would  iiittnfen!  with  anv  apjilic.ahle 
re(jiiirement  concerning  attainment  and 
retisontihle  further  progress  *  *  *  or  any 
other  ;ip])licahle  retiuirement  of  (the 
('lean  Air  Act|.”  Additionally,  we  note 
that  the  limitiul  lunnher  of  exemptions 
from  the  new  vajior  jnessure 
retjuirement  is  accejitahle  given  that  this 
rtKpiirement  is  above  and  httyond  the 
RACn’  recommendation  within  the 
loPA’s  GTG^  for  this  source  category. 

Stage  11  Rule 

The  (kmunonwealth  updated  its 
previously  adojited,  .SlP-apjiroved  (01 
FR  78974)  .Stage  11  Yapor  Recovery 
regulation,  310  C^MR  7.24(0),  primarily 
to  re(|uire  the  use  of  PY  vent  cajis  on 
vajior  balance  .systems  installed  on 
nndergronnd  gasoline  storage  tanks  to 
further  reduce  evaporative  emissions 
from  vehicle  refueling.  A  numher  of 
additional  updates  were  akso  made  to 
the  rule,  including  the  following  items. 

The  Commonwealth  revised 
definitions  for  the  terms  “i.solate,” 
“minor  modification,”  “routiiu! 
maintenance.”  and  “substantial 
modification.”  and  also  ])ropo.sed  new 
language  clarifying  re(juirement.s  that 
ensure  timely  r(^pair  of  .Stage;  11  systems. 
Mas.sachu.sett.s  incorporated 
reepiirements  that  compel  compliance 
testing  companies  to  notify  the  DEP  of 
any  facilities  that  fail  a  com])liance  test, 
and  also  r(;vised  exi.sting  reciuirements 
for  compliance  testing  companies. 

Exp(;rience  gained  from  ojjeration  of 
the  .Stage  11  program  revealed  that  the 
compliance  benefit  attributed  to  the  120 
day  in-u.se  compliance  te.sting  and 
certification  requirement  for  vacunm 
a.ssist  systems  could  he  achieved  by  the 
weekly  visual  and  annual  compliance 
te.sting  requirement,  and  so  the 
("ommonwealth  eliminated  the  120  day 
in-u.se  compliance  te.sting  recpiirement. 
Additionally.  Massachusetts'  revisions 
include  an  allowance  for  a  facility  to 
commence  operation  immediatelv  upon 
pa.ssing  a])])licahle  te.sting  recuurements. 

When  Mas.sachu.sett.s  initiallv  adopt(;d 
its  .Stage  11  rule  in  1985),  it  adopted  a 
more  .stringent  ap])licahility  level  than 
siihsecpiently  retiuired  by  the  (iAyX 
amendments  of  1 5)5)0  that  resulted  in 
e.ssentially  all  di.s|)en.sing  of  gasoline  to 
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he  subject  to  the  regulation.  Because  of 
this,  very  small  levels  of  gasoline 
dispensing  activity  such  as  that  which 
occurs  at  salvage  yards  was  covered  by 
the  regulation.  Therefore,  the 
(ionunonwealth’s  revised  rule  exianpts 
motor  vithicle  salvage  yards  that 
dispense  recovered  fuel  on-site  to 
enqiloyee  vehicles.  By  including  this 
exemiition,  Massachusetts  believes  that 
the  air  quality  protections  afforded  by 
the  rule  will  not  he  adverselv  affected. 
Given  the  minimal  amount  of  gasoline 
that  will  receive  this  exemption  in 
comparison  to  the  statewide  use  of 
motor  vehicle  fuel,  we  agree  with  the 
Cionunonwealth’s  conclusion. 

The  Gommonwealth’s  revisions  to  the 
.Stage  II  regulation  include  several 
provisions  relating  to  requirements  put 
in  place  by  the  G.alifornia  Air  Resources 
Board  (C^ARB).  These  include  an 
allowance  for  the  in.stallation  of  GARB 
a])|)roved  above  ground  .storage  tanks, 
references  to  (]ARB  .Stage  11  approval 
letters,  and  an  update  to  the  list  of 
G.ARB  apjiroved  .Stage  II  systems  to 
incoi'iiorate  recently  adojited  (lARB 
Executive  Orders. 

Mas.sachu.setts  also  made  a  numher  of 
minor  revisions  to  existing 
recordkeejiing  and  te.sting  reiiuirements 
applicable  to  .Stage  11  .system  operators. 
\Ve  note  that,  with  the  addition  of  the 
new  BY  vent  valve  reijiiirements,  the 
revised  rule  is  more  stringent  than  the 
previously  .SIP-approved  rule,  even  after 
accounting  for  the  new  exemption  for 
motor  vehicle  salvage  yards  that 
dispense  recovered  fuel  on-site  to 
enqiloyee  vehicles.  Therefore,  the 
revision  meets  the  riupiirements  of 
section  110(1)  of  the  GAA. 

The  (Commonwealth  .submitted  its 
iqidated  .Stage  11  vapor  recovery  and 
.solvent  cleaning  rules  to  EPA  on  (une  1, 
2010,  and  we  are  proposing  ajijiroval  of 
them  within  this  action. 

(Cutback  Asphalt  Rule 

The  (Commonwealth's  )amiary  31, 

2008  suhinittal  indicated  that  updates 
were  also  intended  for  310  GMR  7.18(9), 
the  exi.sting  cutback  asphalt  paving  rule. 
However,  on  )annarv  18,  2013, 
Massachusetts  submitted  a  letter 
withdrawing  jiortions  of  the  Janiiarv  31, 
2008  suhinittal,  including  the 
commitment  to  revise  the  cutback 
asphalt  rule.  The  (Commonwealth  noted 
in  its  laiuiarv  18,  2013  withdrawal  letter 
that  on  May'25).  2012  (77  FR  3145)0), 

EPA  issued  a  final  determination  that 
Eastern  Massaclui.setts  had  attained  the 
15)5)7  8-hour  ozone  standard,  and  on 
June  15).  2012  (77  FR  30404)  i.ssued  a 
similar  determination  for  the  Western 
Massachusetts  nonattainment  area. 
Therefore,  the  (Commonwealth  indicated 
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that  it  now  believes  that  its  exi.sting  .SIP- 
approv(!(l  (58  FR  349.'))  cutback  asphalt 
regulation  continues  to  represent  RAti'!’. 
(liven  the  circinnstances  i:ited  above,  we 
concur  with  this  conclusion. 

I).  Kvdliuiiion  of  X’Os  no(]uiroiiionts 

Massachusetts'  submittal  documents 
the  set  ol  NOx  control  nigulations  that 
have  been  adopted  to  ensure  that  RACiT 
level  controls  are  nuiuinui  in  the  state. 
These  recpiirements  include  tin; 
following  sections  of  title  310  of  the 
(iode  of  Massachusetts  Regulations: 

7.08.  "Incinerators:" 

7.19,  "Reasonahlv  Available  (iontrol 
Technology  (RAfiT)  for  Sources  of 
Oxides  of  Nitrogen  (NOx):" 

7.28.  “NOx  Allowance  Trading 
Ih-ogram:” 

7.29.  "Emission  .Standards  for  Power 
Plants:"  and, 

7.32.  "Ma.ssachusetts  Clean  Air 
Interstate  Rule  (Mass  CAIR)." 

Table  RACTT-l  of  the 
Commonwealth's  submittal  indicates 
the  regulation  that  the  Ciommonwealth 
has  adojjted.  where  a])propriate.  to 
addre.ss  EPA's  A(]T.s  for  NOx  source! 
categories.  We  note  that  we  have!  ne)t 
upelate!el  any  e)f  the  A(]T  ele)e;ume!nts 
neeteel  within  Table  RAfiT-l. 
Massae;huse!tts'  submittal  aelelre^sses  NOx 
RACiT  fe)r  all  maje)r  se)ure:e!s  in  the 
(;e)mme)nwe!alth.  Fe)r  the  fe)lle)wing 
se!e:te)rs  fe)r  whie:h  TiPA  has  puhlisheel 
ACT  guiele!line!s.  Ma.ssae:huse!tts's 
submittal  inelie:ate!S  that  the!re!  are!  lU) 
inaje)!' .se)ure:es  e)f  NOx  within  the 
(ie)mme)nwe!alth:  nitrie:  anel  aelijiie:  ae;iel 
plants:  e'.ement  i)lants:  anel  ire)n  anel  steu!! 
mamdae;tnring  fae;ilitie!.s.  Majeer  NOx 
se)ure:e!s  ele)  exist  in  Massae:huse!tts  fen' 
the  ACT  e:ate!ge)rie!s  ne)te!el  within  Table 
RACT-l,  anel  this  Table!  ielentifieis  the 
NOx  RA(n'  re!gulatie)ns  the 
Ce)mme)nwe!alth  has  aelejpteel  te)  aelelress 
the!!!!.  The!se!  ACT  e:ate!gorie!s  ine;luele 
e;!)!!ihi!stie)n  turhi!ie!S.  j)re)e:e!ss  he!aters. 
intennal  e:e)!nhustie)!i  e!!igi!ie!S.  inelu.strial- 
e:e)!n!ne!re:ial-i!istitutie)!ial  he)ilers.  anel 
gli!ss  !!iani!fae;ti!ring  fae:ilitie!s. 
Massae;huse!tt.s'  RAC/T  siehenittal  e;e!rtifie!S 
that  these  re!gulj!tie)!!s  re!i)re!.se!!it  RACT 
lor  pi!rpe).se!s  e)f  EPA's  1997  8-he)nr 
e)/.e)!ie!  staeieherel.  Aelelitieenally, 
M;!ssae:lu!se!tt.s  has  aelopte!el  threu!  si!!gle! 
se)i!re:e!  RAC  T  e)rele!rs  (e)r  emeje)!'  ,se)i!re:e!s  e)f 
NOx  thi!t  are!  !ie)t  e:e)ve!re!el  by  erne!  e)f 
Id’A's  A(;Ts.  ii!iel  the!se!  eerelers. 
iele!!itir!e!el  i!i  T.ehle!  RA(;T-2.  hi!ve!  heu!!! 
suh!!!itte!el  te)  EPA  ;!!iel  i!ie:e)rpe)ri!te!el  ieite) 
the  SIP.  .Seu!  40  CER  .')2.11()7.  Table 
RA(n’-l  alse)  li.sts  re!gnlatie)!is  aele)i)te!el 
by  the  (ie)!n!ne)!iwe!alth  te)  further  e;e)!itre)l 
NOx  e!!!!i.ssie)!is  fre)!!i  e!le!e;trie:  utilitv 
he)ile!rs  aeiel  !nunie:i|)al  wa.ste!  e:e)!!ihuste)rs 
(MWCs),  anel  we!  elise:n.ss  the!se  twe) 
se)e;te)rs  se!parate!ly  he!le)w. 


Munie:i])al  Waste  (ieeenhu.steers 

MWCs  re!pre!se!!it  e)!ie!  e)f  the  liuge!st 
NOx  eenitting  .se!e:te)rs  in  the 
Ce)!nme)nwe!iilth,  iinel  TiPA  pre!vie)uslv 
appreeveel  RACT  reniuireeeieeits  ie)r  these! 
U!iits  withi!!  310  CMR  7.19(9).  whie:h 
he!e:a!ne!  effeieitive  i!i  1993.  .Seu!  04  FR 
480‘).3.  Me)re!  re!e:e!!itlv.  iei  2000,  the! 
Ce)!nnie)!iwe!i!lth  tighteeieel  eeeiissieen 
limits  fe)!'  elewe!!  e)f  the  se!ve!nte!e!!i  MW(i 
units  i!i  the!  Ceeemneeeiwenilth  via  a 
stre!ngthe!!ii!ig  e)f  310  (iMR  7.08(2). 
Ine:i!ie!rate)rs.  Mas.si!e:hu.setts  suhenitteel 
the  n])el;ite!el  rule  te)  us.  aeiel  we  ap])r))V)!el 
it  as  i)arl  e)f  the  (k)!!n!ie)!iwe!alth's  pla!i 
fe)r  e;e)ntre)lli!ig  MWCi  e!!ni.ssie)ns  fre)!n 
existieig  large  MW(i  pl<!!its  imeier 
.Seu.'tie)!!  1 1  l(el)  e)f  the!  CAA  eni  Oe:te)her 
9,  2002  (07  FR  02894).  Mass;!e:huse!tts 
!ie)te!el  that  the  upelate  te)  se!e;tio!i  7.08(2) 
e.stahlisheel  e!!ni,ssle)!i  lienits  that  we!re 
e!ejuivale!!it  te)  the)se  withiei  40  CiFR  00 
.Suhpart  Cih.  whie:h  refens  te)  EPA's 
e!!ni.ssie)!i  guielelieie!  eeititleel,  "E!ni.ssie)!is 
Cuielelines  euiel  Ce)!!ipliiine;e  Tienes  fe)r 
Large  Mu!iie:i])al  Waste  C,e)!nhuste)rs  that 
are  Co!!strue:te!el  e)!i  e)r  Be!fe)re!  .Se!pte!!!ihe!r 
20.  1994."  The  Ce)!n!ne)!iwe!alth's  RACT 
e:e!rtifie:alie)!i  fertile!!’  !ie)te!ei  that  e)!ie!  unit 
i!i  Massae:husetts  is  snhjeeit  te)  the  New 
.Se)ure:e!  lk!rie)r!na!ie:e!  .Stanehirel  le)e:ate!el  at 
40  C.FR  00  .Suhpiirt  Id),  hi  light  eif  the 
aheive!.  we  finel  that  the  e;e)!itre)ls  eni  12 
e)f  the!  17  units  ;!s  .spe!e:ifie!el  aheive!.  in 
iielelitiem  tei  the!  initial  hase!li!ie!  .leleiptiein 
eif  RAC  T  feir  MWCis  in  19S).3  pursuant  tei 
(iMR  7.19(9).  elemeinstrateis  that  the 
Cemimeinwewlth  has  re!e]uire!el  an  e)ve!rall 
RACiT  level  eif  e:e)!itre)l  feir  tlieise  units. 

Ele!e:trie:  Utility  Beiilers 

EPA's  Phase  2  Ozeme  Implementatie)!) 
Rule  mentioneel  aheive  aelelreisseul 
various  statutory  reHjuireniemts. 
ineilueling  the  reiejuirenient  lor  RACTT 
level  e;e)!itre)ls  feir  .se)ure:e!s  le)e:ate!il  within 
nonattainment  areias  generallv.  anel 
e;e)!itre)ls  feir  NOx  eniissiems  fremi  FJClJs 
in  partie:uli!r.  EPA  inelieiateel  its 
eleiterminatiein  that  the  reigiemal  NOx 
enii.ssiems  re!elue;tio!is  ih.it  reisult  freim 
eithe!!'  the!  NOx  SIP  (kill  eir  the  CAIR 
wemlel  !ne!e!t  the!  NOx  RACT  re!eiuire!!ne!nt 
feir  ECUs  le)e;ate!el  in  st.ites  i!ie;lneie!el 
within  the!  re!spe!e;tive!  NOx  SIP  (kill  eir 
the  CAIR  geuigraphie:  reigieins.  Thus,  EPA 
e:e)ne;luele!el  tluit:  “|tlhe!  .State  neieel  neit 
peirfeirm  a  NOx  RACT  analvsis  feir 
se)nre:es  suhjeuit  tei  the  .Stiite's  enii.ssion 
e:ap-a!iel-traele!  preigram  where!  the  e:ap- 
anel-traele  preigram  has  heien  aeleipteiel  hv 
the!  .State!  .mel  iippre)ve!el  hv  EPA  as 
!!ie!e!ti!ig  the!  NOx  SIP  (kill  reepiirements 
or.  in  .Stiiteis  ae:hie!vi!ig  the!  (iAIR 
re!eiue;tie)!is  .seilelv  fremi  e!le)e:trie: 
generating  units  (ECiUs),  the  (iAIR  NOx 


reejuiremients."  •’  Baseel  in  jiart  em  this 
existing  TiPA  rule!  at  that  time,  the 
Ce)m!ne)!iwe!alth  eiertifieul  that  the  NOx 
se)ure;e!s  re!gulate!el  by  its  NOx  .SIP  (kill 
anel  (k\IR  rules  meet  the  8-he)ur  ozeme 
RA(n'  riKpiirements  feir  ])urpe),se!s  eif  the! 
1997  eizeme  stanelarel. 

Ileiweiveir.  in  Neivemhe!!'  2008,  seiveral 
])artie!S  eihallengeel  EPA's  Phase!  2  Ozeme 
Implementatiem  Rule.  In  ])artie:ular.  thev 
e;halle!!ige!el  TiPA's  eleterniinatiem  that 
eiemijiliane.e!  with  the  NOx  SIP  (kill  anel/ 
eir  the  CAIR  e:e)ulel  .satisfy  NOx  RAfiT 
reiejuiremients  feir  ECUs  in  nemattainmemt 
iireas  anel  EPA's  eleterniinatiem  that 
e:e)!n])liime:e!  with  the  (k\IR  e;e)ulei  .satisfy 
NOx  RACT  feir  TXiUs  in  eizeme 
nemattainment  areias.  As  a  reisult  eif  this 
litigatiem,  the!  (kmrt  elee:iele!el  that  the 
provisiems  in  the  Plia.se  2  Ozeme 
implementatiem  Rule  inelie;ating  that  a 
.state!  ni!e!el  not  perfeirm  (eir  .submit)  a 
NOx  RACT  analvsis  for  ECU  .se)ure:e!s 
suhjeie.t  tei  a  e:a])-a!iei-traele!  jireigram  that 
meeits  the  reKiuirememts  eif  the  NOx  .SIP 
Call  are  ineiemsistent  with  the  statuteirv 
reiepiirements  eif  .se!e:tie)n  172(e:)(l).~  The 
(kmrt  .spe!e:ifie:ally  lielel  that  the  Plia.se  2 
Ozeme  Implementatiem  Rule  allowing 
use  eif  the  NOx  .SIP  e:all  tei  e:on.stitute 
RACT  without  anv  le)e:allv  applie;ahle! 
analysis  reigareling  the  e!e|uivaje!!ie:e!  eif 
NOx  .SIP  (kill  ami  RACT  reulueitiems:  “is 
i!ie:emsi.ste!!it  with  the  (ilean  Air  y\e;t 
*  *  *  in  alleiwing  participatiem  in  <i 
reigiemiil  e:ap-a!iel-traele!  preigram  tei 
satisfy  an  cire!a-.spe!e:ifie:  statuteirv 
maneiate!.”  The  (kmrt  emphasizeel  that: 
"the!  RA(n'  re!eiuire!!ne!!it  e.all.s  feir 
re!elue;tie)!is  in  eniissiems  fremi  soure;e!.s  in 
the  area:  reelue:tiem.s  fremi  se)ure:e!.s 
emtsiele  the  nemattainment  are.!  elo  neit 
.satisfy  the  reiejuirement  *  *  * 
Ae:e:e)reli!igly.  i)artie;i])atio!i  in  the  NOx 
.SIP  e:all  wemlel  eionstitute  RA(7r  only  if 
partie:ipatie)n  emtaileel  at  least  RACT- 
ievel  re!elue:tiem.s  in  eniissiems  fremi 
.semre:e.s  within  the  nemattainment  areia." 
In  view  eif  its  ele!e;i.siem  in  North  Corolino 
V.  EPA.  in  whie:h  tlie  Court  hael 
lireviemsly  remianeleei  the!  ("AIR.  the! 
eiemrt  ele!fe!rre!el  e;e)nsiele!ratiem  eif  the 
litigant's  e:halle!!ige!  lei  the!  Phase  2  Ozeme 
Implementation  Rule!  in.seifar  as  the!v 
relateul  to  the  CAIR  preigram.  In  light  of 
the  aheive,  as  well  as  a  2007  petitiem  feir 
re!e:emsiele!ratie)!i  that  EPA  gnmteel  em  this 
issue  as  it  pertains  tei  (;A1R.“  we  elei  neit 
e;e)!isiele!r  the!  NOx  .^^IP  <-idl  eir  (’.AIR  tei 
eieiucil  NOx  RAfiT.  Rather,  eiemsistent 


I’liiisd  2  (l/.oni!  Iin|)lc!in(!iil<ili()n  Kiih?.  7(1  I'R 

7l(il7. 

.\7t/X;v. /•.’/VI.  .571  1245  (ll.C.  Cir. 

2(U)!I). 

liiirthju.slici!  I'eMition  lor  Ki!e:on.si(l(>iatioii  ol 
IIk!  (;l{!an  ,\ir  Fino  I’arliclo  Rule;.  Iiiiii;  25.  20(17.  .S(!(! 
also  April  25.  201 1  hiltor  from  l.isa  1’.  lacksoii  lo 
I’aiil  Corl.  I'iarlhjuslice!.  rospoiuliiif;  lo  thi;  limo  25. 
2007  pc!(ilioii  lor  r(H:onsi(i(!ratioii. 
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with  the  above  ruling,  we  have  ])re])are(l 
a  locally  applicable  analysis  ol  whether 
electric  utility  boilers  in  the 
(Commonwealth  are  snhj(!ct  to  a  RACCT 
l(!vel  ol  Controls. 

I'Clectric  utility  boilers  are  subject  to 
the  Commonwealth’s  initial  NOx  KACCT 
regulation,  310  (CMR  7.10.  which  was 
adopted  in  the  mid-OtlOs.  We 
previously  determined  that  the  emission 
limits  within  310  (CMR  7.10  r(i(]nired  a 
RACT  level  of  control  on  these  units  for 
purpcKses  of  onr  1-hour  ozone  standard. 
See  04  FR  48005.  Massachusetts 
suhscKiuently  acted  to  further  reduce 
N()\  emi.ssions  from  th(!se  units  by 
participation  in  sevtnal  Ndx  budget 
trading  programs,  and  also  by  enactment 
of  310  (CMR  7.20,  ‘’Emission  Standards 
for  Power  Plants.” 

Regarding  NOx  budget  trading 
])rograms,  between  lOttO  and  2002, 
Massachusetts  partici])ated  in  the  O'l'CC’s 
NOx  Budget  Program.  Massachusetts 
implemented  this  ])rogram  hv  ado])ting 
310  CMR  7.27,  "NOx  Allowance 
Program.”  and  submitted  this  regulation 
to  EPA  which  we  incorporateul  into  the 
Ma.ssachusetts  SIP  on  Decemhea'  27, 

2000  (05  FR  81743).  In  2003,  the  sources 
covered  by  the  NOx  Allowance;  Pre)gram 
we;re  transitieeneel  te;  the  Feeleral  NOx 
huelget  ])re)gram  (alse;  refe;rreel  te;  as  the; 
“NOx  8IP  e:all”)  whie:h  Miiss!ie:huse;tts 
impleanenteel  hv  aeleepting  310  (CMR 
7.28,  ”NOx  Alle)Wcme:e;  'I’reieling 
Preegram.”  Mas.sae:hu.se;tt.s  snhmitteel  this 
re;gidatie)n  te;  EPA,  anel  we;  a])])re)ve;el  it 
inte;  the;  Massaednisetts  SIP  e)n  lC)e;e:e;mhe;r 


3,  2007  (72  FR  07854).  'I’he  Fe;ele;rid  NOx 
huelge;t  preegnim  ae:hie;ve;el  signifie:ant 
aelelitie)nal  NOx  re;elue:tie)ns  within 
Mtis.saednisetts  fre)m  the;  se)ure:e;s  suhje;e:t 
te;  its  re;eiiure;me;nts.  In  partieadar, 
e;missie)ns  freem  units  within 
Massaedm.setts  suhjee-.t  te;  the;  Feeleral 
NOx  huelget  preegnun  re;elue:e;el  eezeene; 
se;ase)u  NOx  e;missie)ns  freein  0,2()5  teens 
in  2003  to  3.232  teens  ley  2008, 
re;pre;.se;nting  a  05%  re;elue;tieen  in 
emi.ssieens.  Ma.ssieeihusetts  then  ae:te;el  tee 
furtheer  reeeluce;  NOx  emissieens  freem 
these;  emits  ley  aeleepting  310  (CMR  7.32, 
"Mas.sae:hnse;tts  (Cle;an  Air  Inteistate 
Rule;  (Mass  (CAIR).”  Massae;huse;tts 
submitted  this  preegram  to  EPA.  anel  we; 
ajejereeveel  it  into  the;  SIP  een  De;e:e;mhe;r  3. 
2007  (72  FR  07854).  By  2011,  eezeene 
se;ason  NOx  emissieens  freem  units  within 
the;  (Ceemmeenwe;alth  snhje;e;t  tee  the;  CAIR 
rule  ele;e;re;ase;el  ley  an  aelelitieenal  40%. 
falling  freem  3,232  teens  in  2008  tee  1,700 
teens  in  2011.  The;  substantial  ele;e:re;:ise; 
in  NOx  emissieens  freem  seenre;e;s  in  the; 
(Ceemmeenwe;alth  suhje;e:t  tee  the;  Feeleral 
NOx  huelge;t  anel  (CAIR  preegrams  was 
hreeught  aheeut,  in  peirt,  ley  the; 
installatieen  eef  varieeus  tviee;s  eef  NOx 
e;mi.ssieen  e:eentreel  e;e]uipme;nt  eef  the; 
varie;tv  listeel  in  Table  1,  heleew. 
Altheengh  the;  (CAIR  lereegram  was  suhje;e:t 
tee  a  nnmhe;r  eef  e:eeurt  e;halle;nge;s.  a  re;e;e;nt 
ele;e:isieen  ley  the;  l).S.  (Ceeurt  eef  Apjeeals 
leer  the;  Distried  eef  (Ceelumhici  issueel  een 
August  21. 2012  vvhiedi  vae:ate;el  the; 
(Cree.ss  State;  Air  Peellutieen  Rule;  ((C.SAPR) 
preeviele;el  thiit  until  theCSAPR  litigatieen 
is  re;seelve;el,  the;  (CAIR  preegram  remains 


in  effeed.  (EME  Homer  City  Crenerotion, 
L.l\.  V.  EPA.  Nee.  11-1302’.  (D.C.  (Cir. 
2012)). 

Reegareling  310  (CMR  7.20,  “Emissieen 
Stanelarels  feer  Peewer  Plants.”  the 
(Ceemmeenwe;:dth  aeleejete;el  this  re;gnlatieen 
in  2001,  anel  suhmitteel  it  tee  EPA  feer 
ine;eerpeeratieen  into  the;  SIP  within  it 
submittal  maele;  een  De;e;e;mhe;r  30,  2011, 
tee  aelelre;ss  reegieenal  haze;  reeepnrements. 
We;  iippreeveel  the;  state’s  snhmitteil, 
inedneling  310  (CMR  7.20,  u'ithin  a  final 
ridtanaking  signeel  ley  the;  Re;gional 
Aelmini.strateer  een  Se;pteanhe;r  12,  2012 
anel  feerwareleel  feer  puhlie:atieen  in  the; 
Federal  Register.  A  e;eepy  eef  the;  signeel 
ajepreeval  eef  the;  (Ceenmuenwealth’s 
re;gieenal  haze;  SIP  is  available  in  the 
eleee:ke;t  feer  this  aedieen.  'I'liis  ride  e;overs 
the;  large;st  fossil  fuel-fireel  E(ClIs  in 
Ma.ssaeduisetts  anel  reejnireeel  inelivielual 
e;missions  units  te;  install  aelelitieenal 
aelel-een  exentreels  tee  e;eemplv  with  ontput- 
haseel  NOx  emissieen  limits  he;twe;e;n 
2000  anel  2008.  As  of  2000,  six  eeperating 
faealities  we;re;  suhjeed  tee  this  reegulatieen 
eaentaining  13  E(CUs.  Animal  NOx 
emissieens  feer  the.se;  six  faealities 
elreeppeeel  freem  30,352  teens  in  2000  tee 
7.000  teens  in  2000,  a  elreep  eef  77%.  The; 
NOx  eaentreels  installeel  een  eeaedi  unit  at 
the;.se;  fae:ilitie;s,  as  liste;el  in  the;ir  Title;  V 
()]ee;niting  Permit,  is  eaentaineel  in  Table; 
1,  hi;leew.  Within  Table  1.  the;  feelleewing 
eilehreviations  are;  nseel;  LNB  feer  leew  NO 
burners;  Ok’A  feer  eever-fire;  air;  FCR  feer 
flue;  gas  re;e;ire:ulatieen;  S(CR  for  .se;le;e;tive; 
e:atalvtie:  re;elue:tieen;  anel  SN(CR  feer 
.se;le;e;tive;  neen-e;atalvtie;  re;elue:tieen. 


Table  1— NOx  Controls  at  Facilities  Governed  by  310  CMR  7.29 


Facility 

Unit 

NOx  controls  installed 

Operating  status 

Brayton  Point . 

1 

LNB,  OFA,  SCR  . 

Operating. 

Brayton  Point . 

2 

LNB,  OFA . 

Operating. 

Brayton  Point . 

3 

LNB,  OFA,  SCR  . 

Operating. 

Brayton  Point . 

4 

LNB  . 

Operating. 

Canal  Station  . 

1 

LNB,  OFA,  FOR,  SCR  . 

Operating. 

Canal  Station  . 

2 

LNB,  OFA,  FOR,  combustion  tuning,  SNCR  . 

Operating. 

Mount  Tom  . 

1 

LNB,  OFA,  SCR  . 

Operating. 

Mystic  . 

7 

None® . 

Operating. 

Salem  Harbor  . 

1 

LNB,  SNCR  . 

Retired  1/15/12. 

Salem  Harbor  . 

2 

SNCR  . 

Retired  1/15/12. 

Salem  Harbor  . 

3 

LNB,  OFA,  SNCR  . 

Operating. 

Salem  Harbor  . 

4 

LNB  . 

Operating. 

Somerset  . 

8 

OFA,  Natural  Gas  Reburn  System,  SNCR  . 

Retired  1/2/10. 

As  pre;vieeusly  mentieeneel, 
Mass<ie;huse;tts  aelopteel  a  set  eef 
re;gulatieens  tee  aelelreess  NOx  RACT  feer 
the;  1-heeur  eezeene;  stanelarel,  anel  we; 
appreeveel  thee.se;  re;eiuire;me;nts  into  the; 
(Ceemmeenwealth’s  SIP.  Sine:e;  the;n, 
Massae;hnse;tts  has  ae:te;el  tee  further 


re;elue;e;  NOx  eanissieens  freem  the;  twee 
Icirgeest  NOx  e;mitting  seeedeers  in  the;  state, 
namelv  munie:ipal  waste;  e;eemhusteers 
anel  e;le;e:trie;  utilitv  heeilers.  In  light  eef  the; 
iiheeve  re;gulateerv  ae:tieens  anel  NOx 
e;eentreel  e;e]uipme;nt  installatieens  anel  the; 
re;snlting  ele;e:rease;  in  NOx  emissieens 


within  Massae;huse;tts.  in  aeleiitieen  tee  the; 
initial  hiiseline  aeleejetieen  eef  RA(CT  in 
(CMR  7.10,  EPA  is  preejeeesing  appreeval  eef 
Ma.ssae:huse;tts’  )anuarv  31, 2008  SIP 
e:e;rlifie:<itieen  that  the;  state;  has  aeleepte;el 
air  peellutieen  e:eentrol  slrate;gie;s  that 
re;})re;se;nt  NOx  RA(CT  feer  jeurpee.ses  eef 


'•RACrr  n!(|uii'(!in(!nls  ior  Uieil  7  nio  located  at  a  1(1 
('.MK  7. 1  !)(4)(a)(a)(a)(i).  which  ni(|uir(!.s  a  N()\ 
emission  limit  ol'().2.'i  llis/mmlttu  whim  hmniiif*  oil. 


anil  imrsuani  to  alt)  (iMK  7.1!)(4)(a)(a)(a)(ii)  wliich 
rciiniriis  a  N()\  nmissiim  limit  ol  ().2(1  Ihs/inniHtn 
whim  hnrniii"  };as.  Hetwoim  21)10  anil  2012.  the  emit 


was  well  within  these  limits,  emitting  .N()\  within 
a  laii'ie  ol O.OO  to  0.00  nis/mniBtn. 
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compliance  with  our  l‘)t)7  8-lioiir  ozone 
standard.  Our  decision  is  al.so  based,  in 
part,  on  tin;  fact  that  l)oth  nonattainment 
areas  witliin  the  (Commonwealth  have 
attained  onr  1‘)‘)7  8-honr  ozone  standard 
hy  their  attainment  date;  of  )nne  1.^).  2010 
as  not(‘d  in  S(!ction  IV.  I’ropo.sed  Action. 

IV.  Pn>po.sed  Action 

Fl’A  is  proposing  approval  of 
Ma.ssachnsett.s’  )aniiarv  31.  2008  SIP 
snhmittal  that  demon.stratiis  that  the 
state  has  adopted  air  j)ollntion  control 
strat(!gies  that  re|)re.s(!nt  RACCT  for 
purposes  of  compliance  with  the  1007 
8-honr  ozone  standard.  Additionallv.  we 
are  proposing  ap])roval  of  two  revised 
nigulations  submitted  hv  Ma.ssachusetts 
on  )une  1.2010:  310  CMR  7.18(8). 
“.Solvent  Metal  Degreasing:"  and  310 
(CMR  7.24(0).  "Dis])ensing  of  Motor 
Vehicle  Fuel.” 

FPA  has  evaluated  the  V(XC  and  N()\ 
stationarv  .source  control  nignlations 
which  Massachn.setts  contends  meets 
RA(CT  for  the  10t)7  8-honr  ozone 
.standard,  and  determined  that  a  l(!vel  of 
control  consistent  with  RACCT  has  been 
implemented  in  the  stati;  for  j)nr])o.ses  of 
the  1007  ozone  standard.  We  do  not 
antici])ate  any  difficulties  with 
euforcing  the  .state's  standards,  as  ICPA 
has  previously  a])|)roved  the  rules 
Ma.ssachns(!tts  cites  as  tlu;  means  hv 
which  RACCT  is  implemented.  We  have; 
dettainined  that  the.se  regnlatorv 
(ihaiumts  and  the  resulting  reduction  in 
V()(C  and  NO\  emissions  from  major 
sources  (hmionstrate  that  a  RACCT  level 
of  control  for  both  ])ollutants  has  been 
implemented  in  the  state.  ICPA  has 
previously  determined  that 
Massachn.setts'  two  8-hour  ozone 
nonattainment  anjas  attained  the  105)7 
ozone  standard  by  their  attainment  date, 
based  on  quality-a.ssnred  air  monitoring 
data.  'Phis  determination  was  published 
on  May  20.  2012  (77  FR  31400)  for  the 
I'Castern  Mas.sachu.setts  nonattainment 
area,  and  on  June  10.  2012  (77  FR 
30404)  for  the  Western  Massachn.setts 
nonattainment  area.  The  im])rovem(!nts 
in  air  cpiality  representiul  by  these  clean 
data  (hiterminations  were  brought  about, 
in  part,  hy  the  RAOT  ])rogram 
imi)lemented  hy  Mas.sachusetts. 

FPA  is  soliciting  public  comments  on 
the  issues  discus.sed  in  this  notice  or  on 
other  relevant  matters.  These;  comments 
will  he;  ceensielereel  hefeere;  taking  final 
cie:tie)n.  lnte;re;ste;d  partie;s  mav 
partie;ii)ate;  in  the  Fe;ele;ral  rule;mciking 
pre)e;e;elure;  hy  submitting  writte;n 
cejinments  to  the  FPA  Ne;w  Fnglanel 
Re;gie)nal  ()ffie;e;  listeel  in  the  ADDRESSES 
se;e;tion  e)f  this  F’ederal  Register. 


V.  Statutory  and  Exec:iitive  Order 
Reviews 

I  )nele;r  the;  (de;;m  Air  Ae:t.  the; 
Aehninistr<ite)r  is  re;e|uire;el  te;  cip|)i'e)ve;  ii 
.SIP  suhiuissiem  tiuit  e:e)mplie;s  with  the; 
pren'isieens  e)f  the;  Act  ami  iip]die:al)le; 
Fe;ele;rid  re;gnliitie)ns.  42  IJ..S.(;.  7410(k); 

40  OFR  .')2.02(:i).  Thus,  in  re;vie;wing  SIP 
suhmissieens,  FPA's  re)le;  is  te;  eijeiuen'e; 
.State;  e:he)ie;e;s,  jereevieleel  th.it  they  me;e;t 
the;  e:rite;riii  e)f  the;  (3e;!m  Air  Ae:t. 
Ae:e:e)relingly.  this  pre)i)e)se;el  iie:tie)n 
merely  apprewes  .State;  law  as  me;e;ting 
Feele;ral  re;epnre;me;nts  anel  ele)e;s  met 
imperse;  adelitieenal  re;eiuirements  lH;ye)nel 
those  im|)e)se;el  hy  .State  law.  Iu)r  that 
mason,  this  i)re)|)e)se;d  iie:tie)n: 

•  Is  ne)t  a  “signifie;ant  re;gulate)ry 
actie)n"  sul)je;ct  to  re;vie;w  by  the;  ()ffie;e 
of  Mamegement  iinel  Buelget  unde;r 
Fxe;cutive;  Orele;r  12800  (.08  FR  .0173.0. 
()e;tolH;r  4,  15)5)3); 

•  ne)e;s  not  impeese  an  infe)rmatie)n 

e;e)lle;e:tie)n  hurelen  nneler  the  preevisieens 
e)f  the;  P:i])e;rwe)rk  Re;elue;tie)n  Ae:t  (44 
U.S.C.  3001  .se;e/.): 

•  Is  ce;rtifie;el  as  ne)t  lueving  a 
.signifie:ant  e;e;e)ne)mie;  impiie:t  e)u  a 
suhstiintial  nnml)e;r  e)f  simdl  e;ntitie;.s 
nneler  the;  Re;gid;ete)rv  Flexihilitv  Ae:t  (0 
l)..S.(k  001  cl  se.'e/.); 

•  l)e)e;s  ne)t  e:e)nteiin  emy  indunele;el 
miuuliite  e)]'  signifieiiintly  eer  uniepiely 
idfe;e:t  small  ge)ve;rnme;nt.s.  ;is  ele;se:rihe;el 
in  the;  lJid’unele;el  Manelate;s  Reldrm  Ae;t 
e)f  15)5)0  (Pnh.  F.  104-4); 

•  ne)e;s  ne)t  luive;  Fe;ele;ralism 
im])lie;a)ie)n.s  ;es  s])e;e:ifie;d  in  l^xe;e:ntive; 
()rele;r  13132  (04  FR  43200,  Augn.st  10. 
15)5)5)); 

•  Is  not  an  e;e:e)ne)mie:allv  signifie;ant 
re;gulate)ry  ae:tie)n  hiise;el  e)u  health  e)r 
.safety  risks  .snhjt;ct  te;  Fxe;cntive  Oreler 
1304.0  (02  FR  15)880.  Ai)ril  23.  15)5)7); 

•  Is  not  a  .signifie:ant  re;gulatory  ae;tion 
.suhjee;t  te;  Fxee;utive;  Oreler  13211  (00  FR 
28300.  May  22,  2001); 

•  Is  not  .snhje;e;t  to  re;e]nire:me;nts  e)f 
.Se;e;tie)n  12(el)  e)f  the  Natie)nal 
Techne)logy  Transfe;r  anel  Aelvane:e;mc;nt 
Ae;t  of  15)5)0  (10  II..S.C.  272  neete)  he;e:;ui,se; 
ap])lie:atie)n  e)f  the)se;  re;epure;me;nls  we)ulel 
he;  iue:e)n.siste;nt  with  the;  Oh;<m  Air  Ae:t; 
anel 

•  De)e;.s  ne)t  ])re)viele;  FPA  with  the; 
eli.se:re;tie)n;erv  autheu  ity  te;  aelelre;ss,  as 
a])])re)i;riate;,  eli.spre)])e)rtie)n;ite;  hunum 
he;<ilth  e)r  e;nvire)nment;d  e;ffe;e:t.s,  using 
prae:tie:al)le;  anel  le;gallv  ])e;rmissihle; 
me;the)els,  nneler  Fxe;e;utive;  Oreler  1285)8 
(05)  FR  7025),  Fe;hruiiry  10.  15)5)4). 

In  aelelitie)!!,  this  rede;  ele)e;s  neet  luive; 
tribal  implie:<itie)n.s  as  .s|)e;e:iiie;el  hv 
Fxe;e:utive;  Orele;r  13170  (00  FR  07245), 
Ne)ve;mhe;r  5),  2000),  he;e:an.se;  the;  SIP  is 
ne)t  a])])re)ve;el  tei  a])])ly  in  Inelian  e:e)nntry 
le)e:ate;el  in  the;  State,  anel  FPA  ne)te;.s  that 
it  will  neit  impeise;  suhstantied  elire;e:t 


e:e)sts  eui  trihid  ge)ve;rnments  eir  jireempt 
tribal  law. 

Fist  of  Subjects  in  40  (T’R  Part  52 

luiviremmeentid  pre)te;e:tie)n.  Air 
peillutiem  e:e)ntre)l,  (kirhem  memeixiele, 
Inexirpeinitiem  hv  re;fe;re;ue;e;, 
lide;rge)ve;rnme;ntal  relatiems,  Feael, 
Nitreigen  elieixiele,  Ozeme.  P<irtie:ulate; 
nuitte;r.  Rejieirting  anel  re;e;e)relke;e;])ing 
re;epiire;me;nts,  .Sulfur  eixielees,  Veihitile 
eirgiinie;  e;e)mi)e)unels. 

Aullieirity;  42  l)..S.(',.  7401  el  s(;(|. 

Haled:  l''el)riiarv  ,0.  2013. 

Ira  \V.  Feiightein, 

Acting  Uegiona!  Adininislrnlor.  EPA  Ilcgion 
I. 

II  K  Oec.  2in:i-():)472  Idled  11:43  ain| 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-201 3-0064;  FRL-9777-7] 

Revision  of  Air  Quality  Implementation 
Plan;  California;  Sacramento 
Metropolitan  Air  Quality  Management 
District;  Stationary  Source  Permits 

AGENCY:  luiviremmeutal  Pre)le;e;tion 
Agi;ne:y  (FPA). 

ACTION:  Preipeiseel  rule. 

SUMMARY:  FPA  is  preipeising  to  fully 
appreive;  twei  ])e;rmitting  rule;s  suhmitteel 
hy  Cidifeirnia  as  a  revisiem  to  the; 
.Sacrame;uto  Me;tre)])e)litan  Air  Quality 
Management  Di.strie:t  (.SMAQMD  eir 
Distrie:t)  ])e)rtie)n  eif  the;  Calilbrnia  .State 
huplementatiem  Plan  (.SIP).  The.se;  rules 
were;  aeleipted  by  the  .SMAQMD  tei 
re;gulate  the;  e;onstruction  anel 
meulificatiein  eif  statiemarv  .se)ure:e;s  eif  air 
])e)lhilie)n  within  .Sae:rame;uto  Ceumty. 
FPA  is  jiropeising  te;  ajipreive  this  .SIP 
revisiem  hase;el  em  the;  Age;ue:y’s 
e:e)ne:lusie)n  tluit  the;  rul(;.s  are;  eionsistent 
with  ap])licahle;  Cl(;an  Air  Ae:t  (CAA) 
re;eiuire;me;nts,  pe)lie:ie;s  anel  gnielane:e. 
Final  a])pren  al  eif  the;se;  rule;.s  wemlel 
make;  the;  rules  fe;el(;rally  enfbreieahle;  and 
e:orre;e;t  jireigram  elefie.iencies  ielentifieel 
in  a  pre;vie)u.s  liPA  rulemiaking  em  July 
20,2011. 

DATES:  Anv  e:emuue;nts  nui.st  arrive;  hv 
Mare:h  18,2013. 

ADDRESSES:  .Suhmit  comments. 
iele;ntifie;el  hy  ele)e;ke;t  nundieir  FPA-R05)- 
()AR-201 3-0004.  hy  one  ed  the; 
feillowing  nmtheiels; 

1.  Federal  elhileinaking  Porlal:  http:// 
w'ww.regiilalions.gov.  Feillenv  the  em-line; 
instrue:tiems. 

2.  Email:  R9airpermits@epa.gov. 
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3.  Mail  or  dolivor:  (lerardo  Rios  (Air- 
3),  U.S.  Fnviroiunental  Protection 
Agency  Region  IX,  7.1  Hawthorne  Street, 
.San  Mancisco,  (iA  941().')-3‘){)1. 

Iiisiriiciions:  AW  comments  will  he 
included  in  the  public  docket  without 
change  and  may  hi;  made  available 
online  at  htlp://\\  \\’\v. rogulalions.gov. 
including  any  personal  inidrmation 
providtul,  unless  the  comnuait  includes 
(ionlidential  Husiiuiss  Information  ((311) 
or  other  ini'ormation  whose  disclosure  is 
re.stricted  by  statute.  Information  that 
you  consider  (]I5I  or  otherwis(!  ])rotected 
should  he  clearly  identified  as  such  and 
should  not  he  suhinitteal  through  http:// 
WWW. roguIaiions.gov  or  email,  http:// 
www.roguIations.gov  is  an  "anonvmous 
acce.ss”  system,  and  EPA  will  not  know 
your  identity  or  contact  information 
unless  you  provide  it  in  the  body  of 
your  comment.  If  von  send  email 
directly  to  EPA,  your  email  address  will 
h(!  automatically  captured  and  includcul 
as  part  of  the  ]mhlic  comment.  If  EPA 
cannot  read  vour  comment  due  to 
technical  difficulties  and  cannot  contact 


you  for  clarification,  EPA  may  not  he 
able  to  consider  your  comment. 
Electronic  fihis  should  avoid  the  u.se  of 
s])ecial  characters,  any  form  of 
encryption,  and  Im;  free;  of  anv  defects  or 
viruses. 

Dockot:  EIV\  has  established  a  docket 
for  this  action  under  Id’A-KOtt-OAR- 
20 1 3-()()()4.  (aumrally,  documents  in  the 
docket  for  this  action  an;  available 
(dectronically  at  http:// 
www.rogulations.gov  or  in  hard  copy  at 
EI’A  Region  IX,  75  Hawthorne  Street, 
.San  Eranci.sco,  Ckdifornia.  While  all 
documents  are  listed  at  http:// 
www.roguIations.gov,  some  information 
may  he  ])uhlicly  available  only  at  the 
hard  cojyv  location  (e.g.,  copyrighted 
material,  large  maps,  multi-volume 
reports),  and  .some  may  not  he  publicly 
available  in  either  location  (e.g.,  C331). 

To  inspect  the  hard  coj)V  materials, 
please  schedule  an  appointment  during 
normal  business  hours  with  the  contact 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 


FOR  FURTHER  INFORMATION  CONTACT: 
Eaura  Yannayon,  EPA  Region  IX,  (41.1) 
972—3.134,  yannavon.Iaura@opa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us” 
and  “our”  nd'er  to  El’A. 

'Tabli;  of  Clontiaits 

I.  Tlu!  .Stale’s  .SulmiiUal 

A.  Whal  rules  did  IIk;  .Slate;  siihiiiit? 

15.  Are  there  t)tlu;r  v(;rsi()ns  of  llH;se  rules? 
E.  Whal  is  the  pur])()se  of  the  sul)milled 
rules? 

II.  El’A's  Evaluation  and  l’r()])osed  Action 
A.  How  is  1'3’.\  (;valuating  the;  rul(;s? 

15.  Do  the  rides  meet  the  evaluation 
criteria? 

V,.  Proposed  action  and  reipuisl  for  jnihlic 
coininent. 

III.  .Stalulory  and  Executive  Order  Reviews 
1.  The  State’s  Submittal 

A.  What  rulos  did  tho  Stato  submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal,  including  the  dates  they 
were  adopted  by  the  local  air  agency 
and  submitted  hv  the  California  Air 
Rtisources  Board  (CARB). 


Table  1— Submitted  Rules 


Local  agency 

Rule  No. 

Rule  title 

Amended/Adopted 

Submitted 

SMAQMD  . 

214 

Federal  New  Source  Review  . 

Amended  8/23/12  . 

9/26/12 

SMAQMD  . 

217 

Public  Notice  Requirements  for  Permits  . 

Adopted  8/23/12  . 

9/26/12 

(BARB’S  SIP  submittal  includes 
evidence  of  ])uhlic  notice  :md  ado])tion 
of  these  regulations.  Wt;  find  that  the 
submittals  for  .SMAQMI)  Rules  214  and 
217  meet  the  completeness  criteria  in  40 
CiER  part  .11,  appendix  V,  which  must  he 
met  before  formal  EPA  revitnv. 

B.  Aro  thoro  othor  vorsions  oj  thoso 
rulos? 

EPA  a])])roved  tt  previous  version  of 
Rule  214  into  the  .SIP  on  )uly  20.  2011 
(70  ER  43183).  There  are  no  previous 
versions  of  Rule  217  in  the  .SIP. 

C.  What  is  tho  ])urposo  of  tho  suhmittod 
rulos? 

.Section  110(a)(2)  ofthe(3\A  retpiires 
that  each  .SIP  include,  among  other 
things,  a  preconstruction  jtermit 
])rogram  to  provide  for  reguhition  of  the 
construction  and  modification  of 
stationary  .sources  within  tlu;  aretis 
covered  by  the  plan  as  mH:essarv  to 
assure  that  the  National  Ambient  Air 
(Quality  Standards  (NAAQS)  are 
achieved,  including  a  iiermit  ])rogram  as 
retjuired  in  parts  (i  and  D  of  title  1  of  the 
C'.AA.  For  areas  designated  as 
nomittainment  for  one  or  more  NAAQ.S, 
the  .SIP  mu.st  include  i)reconstruction 
])ermit  r(!(|uirement.s  for  new  or 
modified  major  stationary  sources  of 


such  nonattainment  pollutant(s). 
commoidy  referred  to  as 
“Nonattiiinment  New  .Source  Review” 
or  “NSR.”  CAA  172(c)(.1). 

.Sacnimento  ('ounty  is  currently 
designated  and  classified  as  .severe 
nomittainment  for  the  1997  and  2008  8- 
hour  ozone  NAAQ.S  and  moderate 
nonattainment  for  the  24-hour  PMki 
NAAQ.S.  3’he  area  is  also  designated 
nonattainment  for  the  2000  24-hour 
PM2..S  NAAQS.  Soo  40  CFR  81.30.1. 
Therefore,  Cttlifornia  is  retpiired  under 
])art  n  of  title  1  of  the  Act  to  adopt  and 
implement  a  .SIP-ajiproved  N.SR 
program  for  the  .Sticraimmto  tirea  that 
a])])lies,  at  minimum,  to  new  or 
modified  major  .stationary  .sources  of  the 
following  pollutants:  volatile  organic 
comjioumls  (VOC'.s),  nitrogen  oxides 
(NO\),  ])articulate  matter  of  10  microns 
of  le.ss  (PM  10).  particuhir  matter  of  2..1 
microns  or  less  (PMt  s)  tind  sulfur  oxides 
(SOx).' 

Rule  214  (Eedend  New  .Source 
Review)  imjilements  the  N.SR 
retpiirements  under  part  D  of  title  1  of 
the  C'.AA  for  new  or  modified  major 


'  VfX'.s  iiiifl  N()\  .III!  sulijiicl  1(1  N.SK  iis  iiidcursors 
1(1  (izdiio.  iind  NOs  iind  .SO\  iin;  sulijdcl  Id  NSR  a.s 
lirdciirsdis  td  I’M.  s  in  .SacniiiKintd  Cdimlv.  Sne  4(1 
(',FR  .'ll. l(t.'i(a)(l)(xxxvii)(C). 


stationary  sources  of  these 
nonattiiinment  pollutants  within 
.Sacramento  (knmty.  Rule  217  (I’uhlic 
Notice  Reipiirements  for  Permits) 
contains  the  ]nihlic  notice  and  other 
procedural  requirements  for  issuance  of 
permits  to  all  minor  sources  and  to  new 
or  modified  major  sources  of 
nonattainment  pollutants  in  the 
County.-  The  .SMAQMD  amended  Rule 
214  and  adopted  Rule  217  to  correct 
program  dtdiciencies  identified  hv  EPA 
on  Inly  20,  2011  (70  FR  43183). 

II.  EPA’s  Evaluation  and  Proposed 
Action 

/\.  How  is  EPA  ov(duating  tho  rulos? 

EPA  has  reviewed  the  submitted 
liermitting  rules  for  compliance  with  the 
CAA’s  general  re(|uirements  for  .SIPs  in 
("AA  section  110(a)(2),  EPA’s 
regulations  for  .stationary  .source  permit 
programs  in  40  (’.ER  part  .11 ,  suhpart  1 
("Review  of  New  .Sources  and 
Modifications”),  and  the  (’,AA 


-N(;xv  or  nid(lili(;(l  majdr  slatidnarv  souriais  dl  air 
polhilants  lor  which  .Sacranuaito  Cdunlv  is 
(l(;si^nal(;(l  atlainnuint  or  iniclassilialih;  an;  siihj(;(:l 
td  .s(;|)aral(;  |)(;nniltin^  |)rd(:(;(lur(;s  and  r(;(|uir(;ni(;nls 
im(l(;r  Kuk;  2(K1  (l’r(;v(;nlidn  ol  .Significant 
0(;l(;ri(iralidn),  which  El’.A  fully  ap|)rdV(;(l  into  tin; 
('.alifornia  .SIR  on  Inly  2(1.  201 1.  .S(;(;  7(i  I'R  4:na:i. 
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recjuirenients  for  SIP  revisions  in  (',AA 
section  110(1).  *  As  e.xplained  below. 

RI’A  is  |)roj)osing  to  fully  approve  the 
submitted  rules. 

li.  Da  tha  ruins  mnnt  ihn  nvuliiulion 
cviinriu? 

With  r(!sp(K:t  to  prociulures.  (lAA 
sections  ll()(a)  and  110(1)  retpiire  that 
revisions  to  a  SIP  he  adopted  by  the 
.State  after  reasonable  notice  and  |)ul)lic 
hearing.  HP.A  has  promulgated  specific 
|)roc(;dnral  retiuirements  for  .SIP 
revisions  in  40  {^FR  part  .'ll.  suhpart  F. 
Th(!se  recpurements  include  publication 
of  notices,  by  prominent  advertisement 
in  the  relevant  geographic  area,  of  a 
public  hearing  on  the  proposed 
un  isions.  a  public  comment  period  of  at 
least  30  days,  and  an  ojjportunity  for  a 
])ul)lic  hearing. 

Basiul  on  our  review  of  the  public 
jirocess  documentation  included  in  the 
SMAQMD’s  .September  20.  2012  rule 
submittals,  we  find  that  the  .State  has 
provided  sufficient  evidence  of  public 
notice  and  oj)portnnity  for  comment 
and  public  hearings  prior  to  ado|)tion 
and  submittal  ofthe.se  rules  to  Fl’A. 

With  respect  to  substantive 
nupurements.  FPA  has  nn  iewcul  the 
submitted  rules  in  accordance  with  the 
C.AA  and  rcigulatorv  re(|uirem(!nts  that 
apply  to  N.SR  permit  i)rograms  under 
part  11  of  title  I  of  the  Act  and  the 
general  public  notice  refinirements  for 
stationary  .source  permits  in  40  (iFR 
.section  .'ll. 101.  lla.sed  on  oin  evaluation 
of  these  rules,  we  are  pro])osing  to  fully 
approve  Rule  214  as  satisfying  the  CAA 
and  regulatory  nujuirements  for  N.SR 
permit  programs  in  part  11  of  title  1  of 
the  Act  and  EFA's  N.SR  imj)lementing 
regulations  in  40  (TR  section  .'il.lO.'l  for 
new  or  modified  major  stationarv 
.sources  proposing  to  locate  in 
.Sacramento  County.  Additionally,  we 
are  proposing  to  fully  approve  Rule  217 


'  Si!»:ti<)n  1 1(1(1)  1)1  till!  (;.\,\  n!(|uin!s  Sll’  rovision.s 
to  l>(!  siil>jo(:t  to  roiisoiiiililo  nolico  iind  public 
liciiriii^  prior  to  adoption  and  sninnittal  t)y  slates  to 
Kl’.\  and  |)r(ilnl)ils  i;i’,\  from  apja-ov  inn  any  ‘‘’H’ 
revision  llial  wonid  interfere  witli  an\  applical)le 
reipiiremenl  conceriiinn  attainment  and  reasonal)le 
fnrtlier  progress  or  anv  otlier  applical)le 
rtHpiirement  of  the  i\ct. 


as  satisfying  the  general  }nihlic  notice 
re{|uir(!m(!nts  in  40  Ch'R  .'ll.Kil  for  both 
minor  sotirce  permits  :tnd  major  .source 
N.SR  permits  issutul  in  .Sacntmento 
('.otmty.  h'inal  a|)])ro\'aI  of  Rtile  214  and 
Rtile  217  would  correct  all  deficiencies 
in  .SMAQMITs  jiermit  |)rogriims 
identified  in  ottr  )ulv  20.  2011  final  rult!. 
.See  70  FR  43183.  The  Technicttl 
.Support  Ilocutnent  (T.SIl)  for  this  action 
contains  :i  more  detailed  disctission  of 
our  evaluation. 

C.  Pvoposnd  action  and  rncjanst  for 
public  comment 

For  the  nta.sons  given  ahov(!  and 
described  more  fully  in  the  T.SIl  for  this 
rulemaking.  EPA  is  projiosing  to  fully 
approve  Rule  214  and  Rule  217  into  the 
California  .SIP  pursmint  to  CAA  section 
110(k)(3).  We  will  acce|)t  comments 
from  the  ])ul)lic  on  this  jiroposal  for  the 
next  30  days. 

III.  Statutory  and  Executive  (Irder 
Reviews 

Under  the  (dean  Air  Act.  the 
Administrator  is  reciuired  to  approve  a 
.Sll’  submission  that  complies  with  the 
jn'ovisions  of  the  Act  and  a])])lical)le 
l‘’ed(!ral  regulations.  42  l]..S.(;.  7410(k); 
40  (;i'’R  .12. 02(a).  Thus,  in  reviewing  .SIP 
submissions,  EPA’s  role  is  to  approve 
.State  choices,  providcul  that  they  meet 
the  crit(!ria  of  the  (;lean  Air  Act. 
Accordingly,  this  action  merelv 
j)ro])oses  to  approve  .State  law  as 
meeting  Federal  recpiirements  and  do(!S 
not  im])ose  additional  recjuinunents 
h(!vond  tho.se  imi)os(!d  hv  .State  law.  h’or 
that  reason,  this  projfosed  action; 

•  Is  not  a  “significant  njgulatorv 
action”  .suhj(;ct  to  rewiew  by  the  Office 
of  Management  and  Budget  under 
Ex(!cutive  Order  12800  (.lO  FR  .')173.'i, 
Octol)(;r  4.  1003); 

•  Does  not  im|)o.se  an  information 
collection  burden  under  the  ])rovi.sion.s 
of  the  Pa])(a'work  Rtuluction  Act  (44 
U.S.C.  3.'5()1  et  .seep); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
suhstantial  number  of  small  entities 
under  the  Rcigulatory  Flexibility  Act  (.'S 
U..S.(k  001  et  s(!(].); 


•  Do(!S  not  contain  any  unfunded 
mandate  or  significantly  or  uni([uely 
affect  small  governnumts,  as  d(!scril)(!d 
in  the  llnlimded  Mandates  Reform  Act 
of  lOO.'l  (Pul).  E.  104-4); 

•  Does  not  have  Federalism 
im])lications  as  specified  in  Executive 
Order  13132  (04  FR  432.'5.''),  Augu.st  10. 
1000); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
sidety  ri.sks  subject  to  lixecutive  Order 
1304r)  (02  FR  1088.1,  April  23,  1007); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (00  FR 
283.').'),  May  22.  2001); 

•  Is  not  subject  to  recpiirements  of 
.Section  12(d)  of  the  National 
I’echnology  Transfer  and  Advancement 
Act  of  100.')  (!.')  U.S.Ck  272  note)  because 
application  of  those  requirements  would 
he  inconsistent  with  the  C]lean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address 
dispro])ortionate  human  health  or 
environmental  effects  with  ])ractical, 
appropriate,  and  legally  permissible 
methods  under  Executive  Order  12808 
(.'50  FR  7(520.  February  1(5,  1004). 

In  addition,  this  proposed  rule  does 
not  have  tribal  im])lication.s  as  specified 
by  Executive  Order  1317,'5  ((i.'l  h’R  (57240, 
November  0.  2()()()),  because  the  .SIP  is 
not  a])proved  to  a])])ly  in  Indian  country 
located  in  the  .State,  and  EPA  notes  that 
it  will  not  im])o.se  substantial  direct 
costs  on  tribal  governments  or  ])reem])t 
tribal  law. 

List  of  Subjects  in  40  {]FR  Part  .'52 

Environmental  protection.  Air 
])ollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Particulate  matter,  Re])orting 
and  recordkee])ing  requirements. 
Volatile  organic  compounds. 

Authority;  42  IJ..S.C.  7401  nt  snq. 

Dated:  janiiarv  29.  20i:t. 

Jared  Hlumenfeld, 

Itn^ioudl  Administrator.  Itniiion  IX. 

IKR  Doc.  2()i:i-0:t24‘)  Filed  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  National  A])])(!al.s  Division, 
IJ.S.  Dei)artinont  ot  Agriculture. 
ACTION:  Notice!  and  niciuest  for 
comments. 


SUMMARY:  In  ace:or(lance  with  the 
I’apiii'work  Reduction  Action  of  IflU.'i 
(44  U.S.C.  Chapter  d.'i),  this  notice: 
emne)nne:e!.s  the  II.S.  Deipartmeait  e)f 
Agrieadture.  Niitieenal  Aj)])eals 
Divisieen’s  reiejneist  fe)r  an  eixtension  to  a 
eairrently  a])pre)veel  informatie)n 
e:e)lle:e:tie)n  lor  Cu.ste)mer  Sea  viex:  Survey. 
DATES:  Ce)nnnents  een  this  ne)tie:e  must  he 
re:e;eive:el  hv  Ajiril  l.'j.  2013  te)  he  assureel 
e)f  e:emsieleratie)n. 

Aelelitie)nal  information  or  e:e)mme:nts: 
Cemtaeit  Dr.  Angela  Parham,  11. S. 
Dejiartment  of  Agrieadture.  Neitional 
Ap])e!als  Divisie)!!.  3101  Park  Center 
Drive,  Sente  1100.  Ale^xanelria.  Virginia. 
22302-1  .'iOO,  703. 30.3. 258H. 
SUPPLEMENTARY  INFORMATION: 

Titla:  Natiemal  Appeials  Divisiem 
Custeemer  Servie:e  Survey. 

OMB  Niiiuber:  0.303-()007. 

Expiration  Data  of  Approval: 
Sejeteauher  30,  2013. 

Typo  of  Bo(]uost:  Extension  anel 
Revisieen  of  a  eairrently  a])])rove!el 
i  n feermat  i een  eael  lead i  e)n . 

Abstract:  Exeaaitive  Oreler  12802, 
re!e|uire:s  P'eeleral  Agencie:s  to  ielentify  the: 
eaistomers  wlu)  are,  or  sheeidel  he  serveel 
hy  the  Agency  anel  survey  theese 
eaisteemers  tee  eletermine  the  kinel  anel 
epiality  eef  servie:e)s  they  want  anel  leivel 
of  satisfaction  with  e:xi.sting  se:rvie:es. 
I'heredbre,  NAD  jiropeeses  lee  e!xtenel  its 
eairrently  ajeproveel  informat ieni 
colleaTieen  survew. 

Estimate  of  Burden:  Puhlie:  reporting 
hnrelen  feer  this  e:ollee:tion  eif  infeermatiem 


is  estimeiteel  tee  average  .17  hemrs  peir 
re:s])e)n.se. 

Bespondents:  A])])elhmts.  preieluceirs, 
anel  either  USDA  ageneaeis. 

Estimated  Number  of  Bespondents: 

1 000. 

Estimated  Number  of  Besponses  per 
Bes])ondent:  One  (1). 

Estimated  Tot(d  Anmud  Burden  on 
Bespondents:  'ITl. 

(iomments  are  invited  on:  (1)  Whether 
the  propo.seel  e;olle:e;tion  of  infeirmation 
is  nee:essary  feir  the  projier  perfeermanea! 
eef  the  fune:tions  of  the  agene:y,  inclueling 
whetlujr  the  infeirm.itiem  will  have 
j)rae:tie:al  utility;  (2)  the  aceairaew  of  the 
agene;y’s  estimate  eif  the  hurelen  of  the 
jireipeiseel  e:ollee:tie)n  of  inlbrinatiem 
inedueling  the  vidielity  eif  the 
metheieleileigy  anel  assumptiems  useel;  (3) 
ways  te)  enhane:e  the  e|uality.  utility,  anel 
ediirity  eif  the  infeirmeitiem  te)  he 
e:e)lle!e;te!el;  anel  (4)  ways  te)  minimize  the 
hurelen  eif  the  e:e)lle!e:tie)n  eif  infeirmatiem 
em  theise  whe)  are  te)  reispeinel,  inedueling 
the  use  eif  appreipritite:  emteiniiiteiel, 
eihiedreinie:,  me)e:hanie:al,  eir  either 
tee;hne)le)gie:al  eailleediem  teiedmiepms  eir 
either  feirms  eif  infeirin.itiem  teednuileigv. 
Ceimments  may  hei  sent  tei  Dr.  Angela 
l^irham,  IJ.S.  Deipartment  eif  Agrieadture. 
Natiomil  A])pe!als  Divisiem.  3101  Park 
Cemter  Drive.  .Suite  1100,  Aleixanelria. 
Virginia  22302-1.300. 

All  eaimments  ree:eiveel  will  he 
available  feir  ])uhlie:  inspeediem  eluring 
re:gular  business  hemrs  at  the  same 
aelelress. 

All  respon.ses  to  this  notie:e  will  he 
summarizeel  anel  inedueled  in  the  reajue.st 
feir  OMI3  appreival.  All  eaimments  will 
htaaime  a  matter  of  jnihlic  reeairel. 

Reigeir  Khirfelel, 

Director.  Notiaiuil  Appeals  Division. 

II  R  Dim..  201 3-e).3421  Filoel  2-1:1-13;  «:4.'')  ainl 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — Supplemental 
Nutrition  Assistance  Program:  State 
Issuance  and  Participation  Estimates — 
Forms  FNS-388  and  FNS-388A 

AGENCY:  P’eioel  anel  Nutritiem  Serviea), 
USDA. 

ACTION:  Ne)tie:e). 


SUMMARY:  In  aea;e)relane:e  with  the 
Pajierweirk  Reehie;tie)n  Ae:t  eif  109.3,  the 
Feieiel  anel  Nutritiem  .Seirvie.e  (FN.S)  is 
puhlishing  for  |)ulilie:  eaimment  a 
.summary  of  a  jireipeiseel  infeirmatiem 
ea)llee:tiein.  The  preijieiseei  e:e)llee:tiein  is  a 
revision  eif  a  eairrently  ajijireiveel 
e:eille!e:tiein  feir  the  .Supplemental 
Nutrition  Assistaneiei  Preigram  (.SNAP) 
for  the  feirm  FN.S-388,  .State  Issuaneai 
anel  Partieiijiation  Estimates,  anel  FNS- 
,388A.  Preijee:t  Area  Data  Feirmat. 

DATES:  Written  ceimments  must  he 
ree:eive:el  on  eir  hefeire  April  1.3,  2013. 
ADDRESSES:  Comments  are  inviteiel  on: 

(a)  Whether  the  jireipeiseel  exilleeitiein  of 
information  is  neeiessary  feir  the  preiper 
jierfeirmanexi  eif  the  fnneitieins  eif  the 
ageneiy,  inedueling  whether  the 
infeirmation  shall  have  prae:tie:al  utility; 
(h)  the  ae;eairae;y  eif  the  age:ne;y’s  eistimate! 
eif  the  hurelen  eif  the  jireipei.seel  e:e)llee:tion 
eif  infeirmatiem  inedueling  the  valielity  eif 
the  medheieloleigy  anel  a.ssumjitions  useel; 
(e:)  ways  tei  enhane:e  the  epiality.  utility 
anel  e:larity  eif  the  infeirmatiem  tei  he 
e:e)lle!e;teel;  anel  (el)  w.iys  tei  minimize  the 
hurelem  eif  the  e;e)Ilee:tiein  eif  infeirmatiem 
ein  thei.se  who  are  tei  resjieinel,  ine:hieling 
use  eif  apiireipriate  auteimateel, 
eleedremie;.  nie!edianie;al.  eir  eitheir 
teieihneileigieial  e;ollee:tie)n  te)e;hniejues  eir 
either  feirms  of  infeirmatiem  teiedineileigy. 

Ceimments  may  he  .sent  tei  Jane 
Duffieilel.  Chief.  .State  Aelministratiem 
Hrane:h.  .Snpjilemental  Nutritiem 
Assistaneie  I’rogram.  Feioel  anel  Nutrition 
.Servie;e,  U.SDA,  3101  Park  Center  Drive. 
Reieim  818.  Aleixanelria.  VA  22302. 
Ceimments  may  also  he  suhmitteel  via 
ennail  to  SNAPSAB@fns.nsda.f’ov. 
Ceimments  will  also  he  ae:e;epteel  thremgh 
the  feeleral  eRulemaking  Portal.  Cei  to 
bttp://\v\v\v. reguIations.gov,  anel  feilleiw 
the  online  instrnediems  feir  suhmitting 
e:e)mments  eleie:treinie:ally. 

All  respem.seLS  tei  this  neitie.e  will  he 
sumniiirizeel  anel  inedueleul  in  the  reejueist 
feir  Offie;e:  eif  M.magemeint  anel  liuelget 
appreival.  All  e;e)mme)nt.s  will  l)eie:eime  a 
matteir  eif  ]mhlie:  re!e:eirel. 

FOR  FURTHER  INFORMATION  CONTACT; 
Reiepiesls  feir  aelelitiemal  infeirmatiem  eir 
e:eipie!.s  eif  this  infeirmatiem  ce)lle!e;tie)n 
shemlel  hei  eliree;teel  tei  Kelly  .Steiwart  at 
70.3-30.3-242.3. 

SUPPLEMENTARY  INFORMATION: 

Title:  .State  ls.suane:e  anel  Partie:ipatie)n 
Estimates. 

Eorm  Number:  FN.S-388  anel  FN.S- 
388A. 

OMB  Number:  0.384-0081 . 
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Hx})ir(iti()n  Ddttr.  .1/31/2013. 

Tvpd  of  lhi(]ii(ist:  Revision  of  a 
currently  approved  collection. 

Ahstnict:  .Section  18(1))  of  the  Food 
and  Nutrition  Act.  (the  Act)  7  ll.S.(]. 
2027(1)).  limits  the  value  of  allotnients 
paid  to  .SNAP  households  to  an  amount 
not  in  excess  of  the  appropriation  for 
the  liscal  vear.  If  allotments  in  any  fiscal 
year  would  exceed  the  appropriation, 
the  Secretarv  of  Agriculture  is  I'ecpiired 
to  direct  State  agencies  to  leduce  the 
value  of  SNAP  allotments  to  the  extent 
necessarv  to  stav  within  appiopriated 
funding  limits.  Timely  .State  monthly 
issuance  estimates  are  necessary  for 
FN.S  to  ensure  that  it  remains  within  the 
a])propriation.  'I'he  estimates  will  also 
have  a  direct  effect  n})on  the  manner  in 
which  allotments  would  he  leduced  if 
nece.ssarv.  While  benefit  reductions 
ha\'e  ne\'er  been  ordered  in  the  i)ast 
under  Section  18(1))  nor  are  they 
anticipated  based  on  current  data,  the 
Department  must  continue  to  monitor 
actual  ])rogram  costs  against  the 
a|)j)ropriation. 

.Section  ll(e)(12)  of  the  l*'ot)d  and 
Nutrition  Act.  7  U.S.C.  2()20(e)(12). 
recpiires  that  the  .Slate  Plan  of 


()|)eration.s  provide  for  the  submission 
of  re])orts  i'e(|uired  by  the  .Secretary  of 
Agriculture.  .State  agencies  are  recpiired 
to  report  on  a  monthly  basis  on  the 
FN.S-388.  State  Issuance  and 
Participation  Fstimates.  estimated  or 
actual  issuance  and  |)articipation  data 
for  the  current  montli  and  previous 
nionth.  and  actual  partici|)ation  data  for 
the  second  i)receding  month.  The  I’N.S- 
388  leport  ])i'ovides  the  nece.ssarv  data 
for  an  early  warning  .system  to  enable 
the  Department  to  monitor  actual  and 
estimated  costs  for  all  benefit  types 
against  the  a])propriation. 

.State  agencies  in  general  only  submit 
one  .Statewide  FN.S-388  per  month, 
which  covers  benefits  from  their 
electronic  benefit  transfer  (FHT)  .system. 
The  exception  is  that  .State  agencies 
which  choose  to  operate  an  approved 
alternative  issuance  denionstiation 
project  such  as  a  cash-ont  sv.stem  submit 
a  .se])arate  repoi  t  for  each  additional 
tvpe  of  issuance  system. 

In  addition.  .State  agencies  are 
re(]uiied  to  submit  a  pioject  area 
breakdown  on  the  FN.S-388  of  issuance 
and  ])articipation  data  twice  a  year.  The 


project  area  breakdown  attached  to  the 
FN.S-388  twice  a  vear  is  known  as  the 
l'N.S-388A.  'I'his  data  is  useful  in 
identifying  project  areas  that  t)perate 
fraud  detection  units  in  accordance  with 
the  Act. 

As  of  December.  2012.  100  percent  of 
respondents  snhniitted  the  FN.S-388 
and  I''N.S-388A  data  electionicall y. 

AffocAvd  Puhliv:  .State  agencies  that 
administer  .SNAP. 

Hstiinolixf  !^uinl)(;r  of  I{(;si)on(Joi}ts: 

.13. 

Hsiinnitcd  \’unih(;r  of  I{(:si)onsos  per 
Uespondeni:  27.1  7. 

Pstinuiled  Hours  per  liesponse:  3. .181. 

Esliinat(Hf  Toted  Anniud  liesponses: 
1440. 

Estimoied  Total  Anniud  Burden  on 
Respondents:  The  annual  reporting  and 
recordkee])ing  burden  for  (3MI3  No. 
0.184— 0081 .  is  estimated  to  he  .1,1.17 
hours.  For  the  FN.S-388.  the  frequency 
of  response  has  decreased  slightly  from 
an  estimated  11. .109  times  ])er  year  to 
11.32.  This  results  in  a  hnrden 
reduction  c)f  80  horns  annually.  .See  the 
table  below  for  estimated  total  annual 
hnrden  for  each  tv])e  of  respondent. 


Affected  public 

Forms 

1 _ 

Number  of 
respondents 

Frequency  of 
response 

Total  annual 
responses 

Time  per 
response 
(hrs) 

Annual  burden 
hours 

State  Agencies . 

53 

11.32 

600 

5.6 

3360 

53 

2.26 

120 

14.83 

1779.6 

Reporting  Burden  . 

53 

720 

5139.6 

Affected  public 

Forms 

Number  of 
recordkeepers 

Frequency  of 
response 

Total  annual 
records 

Time  per  re¬ 
sponse  (hrs) 

Annual  record¬ 
keeping  hours 

State  Agencies . 

FNS-388 

53 

11.32 

600 

.024 

14.4 

FNS- 

53 

2.26 

120 

.024 

2.88 

388A. 

Recordkeeping  Burden  . 

53 

720 

17.28 

Grand  Total  . 

53 

27.170 

1440 

5156.88 

Dated:  |aiiiiary  31.  2013. 
letlVey  ).  'rriljiaiio. 

Act  in}’  Adininistrnlor.  Eood  Xutrilion  Service. 
II'R  Doe.  2()i:t-();):}4()  I'iled  am| 

BILLING  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — Evaluation  of  the 
Demonstrations  of  National  School 
Lunch  and  School  Breakfast  Program 
(NSLP/SBP)  Direct  Certification  of 
Children  Receiving  Medicaid  Benefits 

AGENCY:  Food  ;md  Nutrition  Service 
(FN.S).  USDA. 
action:  Notice. 

SUMMARY:  In  accoi'dance  with  the 
Paj)erwork  Reduction  Act  of  199.1.  this 


notice  invites  the  geneial  ])ul)lic  and 
other  public  agencies  to  comment  on 
this  pro])osed  information  collection. 
This  is  a  new  collection  for  Kvalnation 
of  the  Demonstrations  of  NSLP/SHP 
(National  .School  Lunch  Program/.School 
llreakfa.st  Progiam)  Direct  (Certification 
of  (Children  Receiving  Medicaid 
Henefits. 

DATES:  Written  comments  must  he 
received  on  or  before  A])ril  1.1.  2013. 

ADDRESSES:  (Comnients  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  ])roper 
])erformance  of  the  functions  of  the 
agency,  ineduding  whether  the 


L 
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information  shall  have  |)ra(:ti(:al  utilitv: 
(h)  the  accuraciy  of  the  agency’s  estimate 
of  the  harden  of  the  ])roj)ose(l  collection 
of  information,  including  the  validity  of 
tlu!  methodology  and  a.ssnmptions  that 
\vei(;  nsiul;  (c]  ways  to  (;nhance  the 
(inalily,  utility,  and  clarity  of  tlu; 
information  to  he  collected;  and  (d) 

I  ways  to  minimize  the  harden  of  the 

collection  of  information  on  tho.se  who 
are  to  res])ond,  inclnding  use  of 
ai)j)ro|)riate  automated,  electronic, 
mechanical,  or  other  technologic:al 
collection  technicines  or  other  forms  of 
I  information  technology. 

I  (’.omments  may  he  .sent  to;  Steve 

I  (Carlson,  Fooil  and  Nutrition  Service, 

IJ.S.  Dtiparlment  of  Agriculture,  3101 
Park  (Center  Drive,  Room  1()4{). 
Alexandria,  YA  22302.  (Comments  mav 
also  he  snhmitted  via  fax  to  the  attention 
of  Steve  Carlson  at  703-30.'j-201 7  or  via 
email  to  st(iVH.(:(irlson@fns. iisdci.^ov. 
Comments  will  also  he  acce])ted  through 
the  Federal  eRulemaking  Portal.  Co  to 
http://mv\\'.rngiil(it ions. gov.  and  follow 
the  online  instructions  for  suhmitting 
comments  electronically. 

All  written  comments  will  he  o])en  for 
puhlic  inspection  at  the  office  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8;3()  a.m.  to  5 
]).m..  Monday  through  Friday)  at  3101 
I’ark  C(;nter  Drive,  Room  1040, 
Alexandria.  Virginia  22302. 

All  r(!.s])onse.s  to  this  notice  will  he 
summarized  and  ini:lud(;d  in  the  retpiest 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  he  a  matter 
of  puhlic  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
RecpuKsts  for  additional  information  or 
copies  of  this  information  collection 
should  he  directed  to  Steve  (iarlson  at 
7()3-3().'l-2()17. 

SUPPLEMENTARY  INFORMATION; 

Titlo:  Evaluation  of  the 
Demonstrations  of  NSLP/SBP  Direct 
(^(n  tification  of  Children  Receiving 
Medicaid  Benefits. 


Form  Nnmhor:  N/A. 

OMIi  Numbor:  Not  Yet  Assigned. 

Expiration  Data:  Not  Y(!t  DetermiiKul. 

Typo  of  Hoipiost :  Ninv  cf)llection. 

AhstraotFVho  Healthy,  Hunger-Free 
Kids  Ac;t  of  2010  (the  Act).  Section  103, 
directs  II.SDA  to  denujiistrate  direct 
cmtification  for  free;  lunches  and 
hnnikfasts  to  childnm  who  are  riiceiving 
Medicaid  and  whose  hou.seholds  have  a 
gross  income  as  nKiasmaul  by  Medicaid 
that  does  not  exceed  133  ])(;rc(!nt 
F(;deral  Poverty  bevel  (FPb).  The  Din;ct 
(Certification-Medicaid  (D(C-M) 
demon.stration  may  (!xpand  the  numher 
of  .students  certified  for  free  meals  and 
affect  the  costs  that  States  and  local 
education  agencies  (LFCAs)  incur  when 
certifying  .students.  While  the  proce.ss  of 
matching  .students  to  Medicaid  data  will 
increase  certification  costs  for  States 
and  .some  bEAs,  DfC-M  can  generate  co.st 
savings  if  it  leads  fewer  families  to 
submit  applications  for  .school  meals. 
DCC-M  may  also  have  an  imi)act  on 
federal  costs  if  it  leads  to  an  increa.se  in 
certifications  for  free  and  nuluced  price 
meals. 

To  determine  the  impact  and 
(dfectiveiuiss  of  direct  certification  using 
Medicaid  data,  FNS  will  conduct  a 
com])r(;hensiv(;  evaluation  of  IXi-M 
through  three  investigative  areas; 

(1)  Identify  tlu;  ])otential  im|)act  that 
D(;-M  mav  have  on  children's  acc(;ss  to 
the  NSbP  and  SBP; 

(2)  Measure  the  actual  impact  of  D('- 
M  ou  partici])ation  and  costs  observed 
over  two  years  of  demonstrations,  'flus 
component  of  the  study  will  examine 
whether  D(^-M  leads  to  changes  in  the 
numher  and  distribution  of  c(;rtified 
students  and  higher  or  lower 
certification  costs  in  EFiAs.  The  results 
of  this  analysis  will  he  used  to  project 
the  impact  of  D(i— M  on  nnmher  of  meals 
served  and  on  the  dollar  amount  of 
federal  meal  reimhursements  distrihut(;d 
to  districts.  The  studv  will  also  identify 


the  challenges  that  Stat(;.s  and  blilAs  face 
when  imi)lementing  DG-M;  and 

(3)  F]xamine  the  conditions  that  would 
make  SES  certification  procedures  a 
cost-effective  alternative  to  current 
c(;rtification  i)rocednres. 

The  study  will  gather  data  from  State 
and  bEAs  tt)  include;  (1)  (;(;rtification 
and  particijiation  records;  (2)  cost 
surveys  and  interviews  that  include 
certification  costs,  start-up  (;osts.  local 
meal  co.sts,  aud  federal  benefit  costs;  as 
well  as  (3)  challenges  in  conducting 
D(;-M  matching.  Data  will  he  collected 
through  weh  surv(;ys  aud  tele])hone 
interviews  for  school  year  2012—13 
(SYl)  and  school  year  201 3-2014  (SY2). 

Affoctod  Puhlic:  State  and  bocal 
Government — Respondent  groups 
identified  include;  (1)  State  level 
administrators  that  administer  the 
National  School  bunch  and  Breakfast 
Programs  from  nine  State  agencies  (six 
States  in  SYl  and  an  additional  three 
States  in  SY2);  and  (2)  District/School 
lev(;l  administrators  from  008  bEAs  in 
SYl.  increasing  to  1,200  bEAs  in  SY2. 

Fstiinatod  \himhor  of  Pospondonts: 
3,770. 

Fstiinatod  Minnhor  of  Hosponsos  por 
Pospondonti'Yho.  average  estimat(;d 
annual  numher  of  res])onses  per 
respondent  in  the  first  school  year  is 
1.03,  and  the  average  in  the  second 
.school  year  is  4.24.  for  an  aggregate 
average  over  the  two  years  of  3.05) 
responses. 

Fstiinatod  Tinio  por  Hosjionso:  The 
estimated  time  ))er  res])on.se  is  .707 
hours  (or  approximately  40  minutes). 
The  estimated  time  of  response  varies 
from  10  minutes  to  5  hours  depending 
upon  respondent  action,  as  shown  in 
the  table  below. 

Fstiinatod  Total  Annual  Burdon  on 
Bospondonts:  The  total  estimated 
annual  hurd(;n  is  1,20.'). 34  hours  in  year 
1  and  7.084. .‘)2  hours  iu  year  2.  as 
shown  iu  the  table  below. 


Action 

Respondent  type 

Estimated  # 
respondents 

Responses 
annually  per 
respondent 

Total  annual 
responses 

Estimated  avg. 

#  of  hours  per 
response 

Estimated  total 
hours 

State  Challenge  Interviews 

State  Agencies  (includes  6 
State  nutrition  directors 
and  3  Medicaid  directors). 

9 

2 

18 

1.00 

18.00 

State  Cost  Interview . 

State  Agencies  (includes  6 
State  nutrition  directors 
and  6  Medicaid  directors). 

12 

3 

36 

3.50 

126.00 

LEA  Cost  Survey  . 

Locat  Education  Agencies 
(LEA)  (includes  534  child 
nutrition  program  direc¬ 
tors,  534  business  man¬ 
agers,  and  9  pretest  re¬ 
spondents). 

1,077 

1 

1,077 

1.00 

1,077.00 

Locat  Education  Agency 
(LEA)  Cost  Survey  Non- 
Responders. 

266 

1 

266 

0.1667 

44.34 
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Action 

Respondent  type 

Estimated  # 
respondents 

Responses 
annually  per 
respondent 

Total  annual 
responses 

Estimated  avg. 

#  of  hours  per 
response 

Estimated  total 
hours 

SY1  TOTAL  . 

State  &  Local  Government 

1.355 

1.03 

1,397 

0.91 

1,265.34 

State  Challenge  Interviews 

State  Agencies  (includes  9 
State  nutrition  directors 
and  9  Medicaid  directors). 

18 

2 

36 

1.00 

36.00 

State  Cost  Survey  . 

State  Agencies  (includes  9 
State  nutrition  directors 
and  9  Medicaid  directors). 

18 

3 

54 

3.50 

189.00 

LEA  Cost  Survey  . 

LEA  (includes  960  child  nu¬ 
trition  program  directors 
and  960  business  man¬ 
agers). 

1,920 

5 

9,600 

0.75 

7,200.00 

LEA  Cost  Survey  Non-Re¬ 
sponders. 

480 

1 

480 

0.1667 

1  80.02 

LEA  Challenge  Interviews  ... 

LEA  (includes  27  child  nu¬ 
trition  program  directors). 

27 

2 

54 

1.00 

54.00 

LEA  Challenge  Interview 
Non-Responders. 

3 

1 

3 

0.1667 

0.50 

Match  Validation  Substudy 

State  Agencies  (includes  1 
child  nutrition  director). 

1 

2 

2 

5.00 

10.00 

State  Agencies  (includes  3 
Medicaid  directors). 

3 

1 

3 

5.00 

15.00 

LEA  (includes  10  district 
child  nutrition  administra¬ 
tors  and  10  business 
managers). 

20 

2 

40 

2.50 

100.00 

SY2  TOTAL  . 

State  &  Local  Government 

2.421 

4.24 

10.272 

0.75 

7,684.52 

Grand  Total  . 

State  &  Local  Government 

3,776 

3.09 

1 1 ,669 

0.767 

8,949.86 

«ln  SY1,  the  9  State  challenge  interview  respondents  in  SY1  are  also  completing  cost  interviews. 

•’The  24  Match  Validation  substudy  respondents  are  also  included  in  the  SY2  cost  survey  respondents. 

•^In  SY2,  the  18  State  challenge  interview  respondents  are  also  completing  the  cost  interviews,  and  the  27  district  challenge  interview  respond¬ 
ents  are  also  completing  the  district  cost  survey. 


I)al(!(l;  liimiiirv  29.  2012. 

Auclroy  Ruwo. 

A(lniii}islral()r. 

II-'K  Doc.  2(li:r-n:»47(l  I'ili-d  8:45  am] 

BILLING  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Olympic  Peninsula  Resource  Advisory 
Committee 

agency:  Forest  .Service,  USD  A. 

ACTION:  Outreach  for  new  RAC 
Replacement  meinlrers. 

SUMMARY:  Interested  citizens  are  invited 
to  serve  on  the  Olvmpic  l^ininsnla 
Re.sonrce  Advisory  Committee  (RA(i). 
The  RA(i  will  be  responsible  for 
reviewing  and  recommending  land 
management  projects  to  be  funded 
under  the  .Secure  Rural  .Schools  and 
Commnnity  .Self-Determination  Act. 
shonld  the  act  be  reanthorizeil  this  vear. 

RA(;  members  repre.sent  a  wide  range 
of  interests.  The  committee  consists  of 
l.'i  members  and  each  member  is 
assigned  to  one  of  three  categories.  A 
replacement  member  is  al.so  assigned  to 


each  category.  The  re|)lacement  member 
becomes  a  hill  time  member  when  and 
if  an  assigned  member  can  not  complete 
his  or  her  four-year  term.  The  Olymijic 
Peninsula  RAC  has  vacancies  for 
re])lac:ement  members  in  (Categories  A. 

H.  and  C. 

•  Category  A  represents  organized 
labor,  developed  outdoor  recreation,  off- 
highway  vehicle  use,  commercial 
recreation  activities,  energv 
develoi)ment  interests,  the  commercial 
timber  indnstry,  and  Federal  grazing  or 
other  land  nse  ])ermits. 

•  Category  B  repre.sents  nationally 
recognized  environmental 
organizations,  regionally  or  locally 
recognized  environmental 
organizations.  dis])ersed  recreational 
activities,  archaeological  and  historical 
interests. 

•  (Category  (C  rejire.sents  state,  coiintv, 
or  local  elected  offices,  American  Indian 
tribes,  school  officials  or  teachers,  and 
the  affected  jinhlic-at-large. 

A  four-year  term  would  begin  upon 
ajipointment  by  the  .Seiaetarv  of 
Agriculture.  (Committee  members  serve 
without  com])ensation,  bid  may  be 
reimbnr.sed  for  travel  exjienses. 

Members  must  be  Washington  residents. 


])referably  living  in  one  of  the  Olympic 
Peninsula  counties.  Meetings  are  held  at 
least  once  and  up  to  four  times  ])er  vear 
within  Thurston.  Mason.  )eiferson, 
(Clallam,  or  (Cravs  I  larbor  (Counties. 

Interested  particijiants  shonld  submit 
the  reipiired  AD  7.'5.'5  application, 
available  on  the  forest's  Web  site  at 
http://\v\v\v.fs.usd(i. gov/ main /olvmpic/ 
workinglogcthcr/advisorycommittccs. 

DATES:  All  applications  must  be 
received  at  the  Olympic  National  Forest 
.Supervisor’s  Office  by  March  29,  2013. 

ADDRESSES:  Please  mail  all  AD  7.'j.'5 
forms  to:  Olvmpic  National  Forest,  183.') 
Black  Lake  Blvd.  SW.,  Olymiiia.  WA 
‘)8.')12,  Attention:  (Crace  Haight. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  please  contact 
Donna  Nemeth  at  3()()-9.')()-2274  or  Bill 
.Shelmerdine  at  3 (>0-9 .'5 8-2 2 82. 

Datiul:  Pehniarv  7.  20i:t. 

Rela  l.aiord, 

Forest  Supervisor.  Olvmpic  .\otionol  Forest. 
IKK  Doc:.  2(li:i-(i:)2!l()  Filed  2-i:i-i:t:  8:45  ain| 
BILLING  CODE  3410-1 1-M 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Request  Revision 
and  Extension  of  a  Currently  Approved 
Information  Collection 

agency:  National  Agricailtural  Statistics 
.Service,  USD  A. 

ACTION:  Notice  and  nuinest  for 
connncints. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Ac:t  of  ltH)5,  this 
notice  announces  tlie  intention  of  tlie 
National  Agricultural  .Statistics  .Service 
(NA.S.S)  to  recpiest  revision  and 
extension  of  a  cnrrentlv  a])proved 
information  collection,  tlie  Fruits,  Nuts, 
and  .S|)ecialty  Crops  .Surveys.  Revision 
to  burden  hours  will  he  needed  due  to 
changes  in  the  size  of  the  target 
jiopnlation,  .samjile  design,  minor 
changes  in  (inestionnaire  design  and  an 
anticipated  inc:rea.se  in  res|)onse  rates. 
DATES:  (aimments  on  this  notice  must  he 
received  by  April  l.'i,  2018  to  he  a.ssured 
of  consideration. 

ADDRESSES:  You  may  submit  comments, 
identified  by  docket  ninnher  ().'i8.1-()t)80. 
by  anv  of  the  following  methods: 

•  Hnuiil:  oinhofficcKdndss.iisdd.gov. 
Include  docket  number  above  in  the 
subject  line  of  the  me.ssage. 

•  Fdx:  (202)  720-(i80(i. 

•  Mail:  Mail  any  pa|)er.  disk,  or  (iD- 
ROM  snhmi.ssions  to:  David  Hancock, 
NA.SS  (ilearance  Officer.  U..S. 
De])artment  of  Agriculture,  Room  .'j.'hlti 
.South  llnilding,  1400  Independence 
Avenue  .S\V.,  Washington.  DC  202.'i0- 
2024. 

•  fhind  Ddlivdvy/Coui'idv:  Hand 
deliver  to:  David  Hancock.  NA.SS 
Clearance  Officer,  II. .S.  Department  of 
Agriculture,  Room  .'1880  .South  Binlding, 
1400  Independence  y\venue  .S\V., 
Washington,  DC  202.'i0-2024. 

FOR  FURTHER  INFORMATION  CONTACT: 
lo.seph  T.  Reilly,  As.sociate 
Administrator,  National  Agricultural 
.Stati.stics  .Service,  II.S.  De|)artment  of 
Agriculture,  (202)  720-4888. 
SUPPLEMENTARY  INFORMATION: 

'nth:  Fruits,  Nuts,  and  .S])ecialty 
Cro|)s  .Surveys. 

OMB  Chnirol  \hunl)t;i':  0.'i80-0080. 

Expiration  Data  oj  Approval:  )nne  80, 
2018. 

Typo  of  Boquost:  To  revise  and  extend 
a  currently  approved  information 
colkK:tion  for  a  jieriod  of  three  veins. 

Abstract:  The  priniiiry  objective  of  the 
National  Agricultural  .Statistics  .Service 
(NA.S.S)  is  to  collect,  prepare  and  issue 
.State  and  national  estimat(;s  of  cro])  and 
livestock  production,  ])rices,  and 
disi)osition;  as  well  as  economic 


statistics,  environmental  statistics 
related  to  agriculture  and  also  to 
conduct  the  Census  of  Agriculture.  The 
h’rnits.  Nuts,  and  .Speciiilty  Cro|)s  survey 
prognim  collects  iiddrmation  on 
iicreiigi!,  yield,  production,  price,  and 
vidne  of  citrus  and  non-citrns  fruits  iind 
nuts  iind  other  s])ecialty  crops  in  .States 
with  significant  commercial  production. 
'I’Ik!  ])rogram  provid(!s  data  needed  by 
the  U..S.  Dejiartment  of  Agriculture  and 
oth(;r  government  agenc:ies  to  administer 
l)rograms  and  to  set  trade  (jnotas  and 
tariffs.  Producers,  i)roc(!ssors,  other 
industry  repre.sentatives,  .State 
Dej)artments  of  Agriculture,  and 
universities  also  use  forecasts  and 
(xstimates  provided  by  these;  surveys. 

Authoritv:  Thoso  data  will  he 
collected  under  aiitluerity  of  7  l)..S.C. 
22()4(a).  Individually  identifiable  data 
collected  under  this  authority  are 
goverm;d  by  Section  1770  of  the  Food 
.Security  Ac:t  of  lOM.'j  as  amended,  7 
II..S.C.  2270,  which  reejuires  ll.SDA  to 
afford  strict  confidentiality  to  non- 
aggregated  data  provid(;d  by 
respondents.  This  Notice;  is  snhmitte;el  in 
ae:e:e)rdane:e:  with  the;  Pape;rwe)rk 
Re;dne:tie)n  Ae:t  e)f  100.1  (Pnh.  L.  104-118) 
anel  ()ffie:e;  e)f  Manage;me;nt  anel  Hnelget 
re;gulatie)ns  at  .'j  CFR  part  1820.  NA.S.S 
alse;  e;e)mplie;.s  with  OMB 
hn))le;mentatie)n  Cindane:e;. 
“hnplementatie)!!  Cineiane;e;  fe)r  Title;  V 
e)f  the;  F-Ce)ve;rnme;nt  Ae;f,  Confielential 
Inibrmatie)]]  Pre)te;e:tie)n  and  .Statistie:al 
Fffie:iene:y  Ae.t  e)f  2002  (CIP.SKA),” 
Fe;de:ral  R(;giste;r,  Ve)l.  72,  Ne;.  11. 'j,  )nne; 
1.1,  2007.  p.  88870. 

Estiinato  of  Burden:  Pnhlie:  repeerting 
l)nrele;n  fortius  infe)rmatie)n  e:e)lle;e:tie)n  is 
ha.seel  on  approximately  70  inelividnal 
surveys  with  ex])e;e:te;el  re;s])e)nse;  time;s  e)f 
4-80  minnte;s  anel  fre;ejue;ncv  of  1-12 
time;s  per  year.  Estimate;el  nmnher  e)f 
re;spon.se;s  per  re;spe)nele;nt  is  1.0. 
Pnhlie;ity  materials  anel  instructiem  she;e;t 
will  ae;ce)unt  fe)r  1  minute;.s  e)f  aelelitional 
hurelen  per  re;s})e)nele;nt.  Re;spe)nde;nts 
whe;  refuse  to  e;e)mple;te;  a  survev  will  he; 
allotte;el  2  minute;s  of  hurelen  per  atte;m])t 
te)  ce)llect  the;  elata. 

Bospondonts:  Pre)elne;e;rs.  ])re)e:e;sse)rs, 
anel  hanellers. 

Estimated  Namher  of  Bespondents: 
08,000. 

Estimated  Total  Annual  Barden  on 
Bespondents:  10,000  he)nrs. 

Copie;s  e)f  this  iide)rmatie)n  e:e)lle;e:tie)n 
anel  relateel  instrne:tie)ns  e:an  he  e)l)taine;el 
witlujut  e:harge;  fre)m  Daviel  Hane:e)ck, 
NA.S.S  Clearane;e;  Offie:e;r,  at  (202)  OtlO- 
2888. 

CVjuujjem/.s;  Ce)mme;nts  are;  invite;el  on: 
(a)  Whe;the;r  the;  pre)])e)se;el  e;olle;e:tie)n  e)f 
infenmatie)!!  is  ne;e:e;s.sarv  fe)r  the;  ])re)pe;r 
pe;rfe)rmane;e;  e)f  the;  fune;tie)ns  e)f  the; 
age;ne:y,  ine:hieling  whe;the;r  the; 


infeninatie)!!  will  have  prae:tie:al  ntilitv: 

(h)  the;  ae:e:nrae:y  e)f  the;  age;ne:v’s  estimate; 
e)f  the;  l)nrele;n  e)f  the;  pre)])e)se;el  e:e)lle;e:tie)n 
e)f  infe)rmatie)n  ine:lneling  the;  valielity  of 
the;  me;the)ele)le)gy  anel  assnmptie)ns  n,se;el; 
(e:)  ways  te;  enhance;  the  einality,  utility, 
anel  e:laritv  e)f  the  infe)rmatie)n  te;  he; 
e:e)lle;e:teel;  anel  (d)  ways  to  minimize;  the; 
hnrele;n  e)f  the;  e:e)llee;tion  e)f  informatie)n 
e)n  therse;  whe;  iire;  te;  re;s|)e)nel.  thre)ugh 
the;  use  e)f  appreepriate  aute)mateel, 
e;le;c:tre)nie:,  mee:hanie:al.  te;e:hne)le)gie;al  eer 
e)the;r  fe)rms  e)f  infe)rmatie)n  te;e:hne)le)gv 
e:e)lle;e:tie)n  methoels. 

All  re;spe)nse;s  to  this  ne)tie;e;  will 
l)e;ce)me;  a  matter  e)f  ])uhlie:  re;ce)rel  anel  he; 
summarizeel  in  the;  re;eiuest  fe)r  OMB 
a])i)re)val. 

.Sigiu;(l  at  Wasliiiiglen.  HU.  )annarv  :tl. 

201  :t. 

)ei.se;pli  T.  Ke;illy, 

/\  s  sac  id  U‘  Administrator. 
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BILLING  CODE  3410-20-P 

DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Request  Revision 
and  Extension  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Natie)nal  Agrie:nltnral  .Statistie:s 
.Se;rvice,  ll.SDA. 

ACTION:  Ne)tie:e;  and  re;eiue;sl  fe)r 
e.eemments. 

SUMMARY:  In  ae:e:e)relane:e;  with  the; 
Pa])e;rwe)rk  Re;due;tion  Ae:t  of  105)1  this 
ne)tie:e;  annonne:e;s  the;  intentieai  eif  the; 
Natieinal  Agrie:ultnral  .Statist ie:s  .Se;rvice; 
(NA.S.S)  to  re;e|ne;st  n;visie)n  anel 
e;xtensie)n  of  a  e;urre;ntly  approveel 
infe)rmatie)n  e:e)lle;e:tie)n,  the;  He)ne;y 
.Snrv(;y.  Re;visie)n  to  l)nrele;n  heiurs  may 
he;  ne;e;ele;el  elue;  to  any  e;hanges  in  the; 
size  of  the;  target  |)o])nlatie)n,  .sample; 
elesign.  and  slight  impre)ve;me;nts  to  the; 
ejiiestionnaire  te;  ae:e:e)mme)elate;  e:hange;s 
within  the;  inelustry. 

DATES:  Ueemments  eai  this  ne)tie;e;  must  he; 
re;e;e;ive;el  by  Ajail  11,  2018  te;  he;  as.sure;el 
e)f  e;e)nsiele;ratie)n. 

ADDRESSES:  Yeiu  may  submit  e:e)mme;nt.s, 
iele;ntifi(;d  by  ele)e;ke;t  nmnher  0181-0118, 
by  any  e)f  the;  Ibllowing  methoels: 

•  Email:  oml)offi(:er<l'}nass.nsda.i’ov. 
lne:lnele;  eloe:ke;t  nnmh(;r  ahe)ve;  in  the; 
snhjee:t  line;  e)f  the;  m(;.s.sage;. 

•  Eax:  (202)  720-085)0. 

•  Mail:  Mail  any  ])a])e;r.  elisk,  e)r  UD- 
ROM  suhmissiejiis  te;:  Ilaviel  Hane;e)e:k, 
NA.S.S  Cle;arane:e;  Oifie:e;r.  II..S. 
De;partme;nt  of  Agrie:nllnre;.  Re)e)m  1880 
.Seaith  Buileling,  1400  Inele;pe;nele;ne:e 
Avenue;  .SW.,  \\hishingteai.  DC  20210- 
2024. 
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•  Hand  Dt‘livt‘n'/C(niriev:  Hand 
deliver  to:  Ilavid  Hancock.  NAS.S 
(dearance  Officer.  II.S.  Department  of 
Agriculture.  Room  .'i33()  South  Huildiug. 
1400  ludej)eudeuce  Avenue  S\V.. 
Washington.  DC  202.'10-2024. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ose|)h  T.  Reilly,  As.sociate 
Administrator.  National  Agricultural 
Statistics  Smvice.  ll.S.  D(ii)arlmenl  of 
Agriculture,  (202)  720-4333. 
SUPPLEMENTARY  INFORMATION: 

Title:  Honey  Survey. 

0,\//l  (Control  X’uiuher:  033.')-01.')3. 

Expiration  Date  of  Approval:  Mav  31 . 
2013. 

Type  of  Hecpiest:  Intent  to  revise  and 
extend  a  currently  approved 
information  collection  for  a  period  of 
three  years. 

Ahstraet:  The  ])rimarv  objective  of  the 
National  Agricultural  Statistics  Service 
(NASS)  is  to  prepare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production,  prices,  and  disposition:  as 
well  as  economic  statistics, 
(Mivironmental  .stati.stics  related  to 
agriculture  and  also  to  conduct  the 
Cic'usus  of  Agriculture. 

The  Honev  Survey  collects 
information  on  the  numher  of  colonies, 
honey  production,  stocks,  and  prices. 
The  survey  providiis  data  needed  by  the 
II..S.  Departnuait  of  Agriculture  and 
other  govmnment  agencies  to  administer 
j)rograms  anil  to  .s(!t  trade  ipiotas  and 
tariffs.  State  universities  and  agriculture 
dei)artments  also  use  data  from  tliis 
survey. 

Ant hority:  These  data  will  he 
collected  under  the  authoritv  of  7  II.S.C. 
22()4(a).  Individually  identifiable  data 
collected  under  this  authority  are 
governed  by  Section  1770  of  the  Food 
Security  Act  of  198.1  as  amended.  7 
II.S.C.  2270.  which  requires  IISDA  to 
afford  strict  confidentiality  to  non- 
aggregated  data  prox  ided  by 
respondents.  This  Notice  is  submitted  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1 ‘19.1  (Pub.  L.  104-113) 
and  the  Office  of  Management  and 
Budget  regulations  at  5  CFR  ])art  1320. 
NASS  also  complies  with  OMB 
Implementation  Guidance, 
“Implementation  (hiidance  for 'I'itle  V 
of  the  E-Government  Act,  Confidential 
Information  ITotection  and  Statistical 
Efficiency  Act  of  2002  ((]1PSEA),'’ 
Federal  Register,  Vol.  72.  No.  11.1.  )une 
1.1,  2007,  ]).  33370. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  j)er 
response.  Publicity  materials  and 
instruction  sheet  will  account  for  .1 
minutes  of  additional  burden  per 
resjjondent.  Resj)ondents  who  refuse  to 


complete  a  survey  will  he  allotted  2 
minutes  of  burden  per  attempt  to  collect 
the  data. 

Besj)ondents:  l'’arm(!rs. 

Estimated  Numher  of  I{esi)ondents: 

10.000. 

Estimated  'Toted  Anmud  Barden  on 
Bespondents:  With  an  estimated 
respon.se  rate  of  approximalelv  OO'^i.  we 
e.stimate  the  burden  to  he  2.400  hours. 
(Copies  of  this  iiddrmation  collection 
and  related  instructions  can  he  obtained 
without  charge  from  David  Hancock. 
NA.S.S  (dearance  Officer,  at  (202)  090- 
2388. 

Gommen/.s;  (Comments  are  invited  on: 
(a)  Whether  the  jM’opo.sed  collection  of 
information  is  necessary  for  the  pro])er 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(h)  the  accuracy  of  the  agency’s  e.stimate 
of  the  burden  of  the  propo.sed  collection 
of  information  including  the  validitv  of 
the  miithodologv  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  hi; 
collected;  and  (d)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  res])ond,  through 
the  use  of  appropriate  automated, 
eliictronic,  mechanical,  tiichnological  or 
other  forms  of  information  technologv 
collection  methods. 

All  responses  to  this  notice  will 
become  a  matter  of  ]nihlic  record  and  he 
summarized  in  the  requiKst  for  OMB 
a])])roval. 

.Signed  at  Washiiiglon.  IJE.  laiuiarv  31. 
2013. 

loseph  r.  KimIIv, 

Associdle  /\ (Iministralor. 

|FK  tioc.  2(n:i-n:i221  FittHl  a;4.')  ami 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  to  Request  Revision 
and  Extension  of  a  Currently  Approved 
Information  Collection 

agency:  National  Agricultural  Statistics 
Service,  IJSDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Pajierwork  Reduction  Act  of  199.1,  this 
notice  announces  the  intention  of  the 
National  Agricultural  Statistics  .Service 
(NA.S.S)  to  reipiest  revision  and 
extension  of  a  currently  approved 
information  collection,  the  Nurserv  and 
Floriculture  (Chemical  Use  .Survey. 
Revision  to  burden  hours  will  he  needed 
due  to  changes  in  the  size  of  the  target 


population,  .sampling  design,  and/or 
(luestioimaire  length. 

DATES:  Gomments  on  this  notice  must  he 
received  by  April  1.1.  2013  to  he  assured 
of  consideration. 

ADDRESSES:  You  may  submit  comments, 
identified  by  docket  numher  0.13.1-0244, 
hv  any  of  the  following  methods: 

•  Email:  ombofficer^nass.nsda.dov. 
Include  docket  numher  ahovi;  in  the 
subject  line  of  the  message. 

•  Fax:  (202)  720-0390. 

•  Meal:  Mail  any  jiaper.  disk,  or  GD- 
ROM  suhmi.ssions  to:  David  Hancock. 
NA.S.S  (dearance  Officer.  IJ..S. 

Department  of  Agriculture.  Room  .1330 
.South  Building.  1400  IndejKmdence 
Avenue  SW..  IVashington.  IX;  202.10- 
2024. 

•  Hand  Deliverv/Courier:  Hand 
deliver  to:  David  Hancock.  NA.S.S 
Glearance  Officer.  U..S.  Department  of 
Agriculture,  Room  .1330  .South  Building, 
1400  Indejjendence  Avenue  .SW.. 
Washington.  DG  202.10-2024. 

FOR  FURTHER  INFORMATION  CONTACT: 
jo.seph  T.  Reillv.  Associate 
Admini.strator.  National  Agricultural 
.Stati.stics  .Service,  II. .S.  Dejiartment  of 
Agriculture,  (202)  720-4333. 
SUPPLEMENTARY  INFORMATION:  Title: 
Nursery  and  (duistmas  Tree  Production 
.Survey  and  Nursery  and  Floriculture 
Ghemical  Use  .Survev. 

OMB  Oontrol  Numher:  0.13.1-0244. 

Expiration  Date  of  Approved:  lime  30, 
2013. 

Tyi)e;  e)f  Beejue^st:  Intent  to  revi.se  and 
extinid  a  currently  aiijiroviMl 
information  collection  for  a  period  of 
three  years. 

Ahstrete:t:'Yhe  primary  objective  of  the 
National  Agricultural  .Statistics  .Service 
(NA.S.S)  is  to  jjrejiare  and  i.ssue  .State  and 
national  estimates  of  crop  and  livestock 
])roduction,  ])rices,  and  disposition,  as 
well  as  economic  statistics, 
environmental  statistics  related  to 
agriculture  and  also  to  conduct  the 
Gensus  of  Agriculture.  This  includes 
estimates  of  production  and  value  of  key 
nurserv  ])roduct.s  and  chemical  use  by 
nursery  and  fioriculture  production 
operations. 

•  As  nurserv  i)roduction  continues  to 
hi!  one  of  the  fastest  growing  segments 
of  American  agriculture,  the  Nursery 
Production  and  Ghristmas  'free  .Survey 
will  update  the  production  and 
economic  contribution  of  the  nurserv 
indu.strv  to  U..S.  agriculture  every  3 
years  by  conducting  a  census  of  nursery 
and  greeidiou.se  operations  with  sales 
over  .$1  (),()()()  in  the  17  major  ])roducing 
.States.  These  operations  will  receive  the 
production  questionnaire  by  mail  with 
telejihone  and  ])er.sonal  interview 
follow-u]i  for  non-response. 
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•  Tlio  Nursery  and  Floriculture 
(Chemical  Use  Survey,  is  conducted 
every  .3  years  in  coiijuiulioii  with  the 
])roduc:tiou  survey  meutioiied  above.  It 
measures  chemical  usage,  related  to  the 
])ro(luctiou  ol Tuirscirv  and  Horicultun! 
cro])S  in  six  major  producing  States.  The 
resulting  publication  is  part  of  the 
NASS  series  on  Agricultural  (ihemical 
Usage,  and  it  summarizes  rates  of 
application,  total  amount  of  active 
ingredients  applied,  and  use  of  pest 
management  ])ractic(!s.  NASS  collects 
on-farm  chemical  u.se  data  to  enhance 
the  quality  of  information  used  in  the 
evaluation  of  issues  related  to 
agricultural  chemicals,  including 
p(!sticide  regi.strations.  Pest  management 
data  are  used  to  measure  integrated  jjest 
management  adoption  levels  and 
evaluate  the  impact  of  alternative 
pcisticide  regulations,  policies,  and 
practices.  A  .samj)le  of  nursery  and 
floriculture  operations  with  sales  over 
$1  ().()()()  in  the  major  States  will  be 
personally  interviewed,  since  chemical 
use  data  are  not  accurately  collected  by 
tele])hone  or  mail. 

•  A  nursery  production  snrvev  and  a 
(ihristmas  tnu;  production  survciv  are 
c:on(luct(;d  every  ycnir  in  Oregon. 

Authority;  'I’luisc;  data  will  he;  collciclcHl 
iinclc!!’ aiithoritv  of  7  IJ..S.(;.  22()4(a). 
Individually  iclenlifiahle  data  collectccd  iindcM' 
this  authority  an;  governed  hy  .Sccction  1770 
of  the  Food  Sccenrily  Act  of  IttBa  as  amended. 
7  227().  which  re(|nir(!S  U.SDA  to  idford 

strict  confidentiality  to  non-aggregatcul  data 
provided  by  respondcnits.  This  Notice  is 
suhinilted  in  accordance  with  the  Pa|)(!rwork 
KcHinction  Act  of  (Pnh.  L.  104-113)  and 
Office  of  Manageimnit  and  llndgel  regidalions 
at  .3  CFR  part  1320  (00  FK  4497H.  August  20. 
199,3). 

NASS  al.so  comj)li(!s  with  OMB 
Implementation  Uuidance. 
“Imphnnentation  Guidance  for  Title  V 
of  the  E-Government  Act.  Gonfidential 
Information  Protection  and  Statistical 
Efficiency  Act  of  2002  (GIPSEA).” 
Federal  Register.  Vol.  72.  No.  11.3,  )une 
1.3.  2007.  p.  33370. 

Estimate  of  Burden:  Based  on 
previous  data  c.ollected,  the  average 
amount  of  respondent  burden  for  the 
Nursery  and  Floriculture  Ghemical  Use 
.Survey  (0  .States)  is  estimated  to  average 
00  minutes  ])er  respondent  (conducted 
once;  every  three  y(;ars).  'I’hc;  Nursery 
and  Ghristmas  Tree  Production  .Survey 
(17  .Statc;s)  is  estimated  to  average  33 
minut(;s  per  r(;s])on(lent  (conducted 
once;  eve;ry  three  ye;ars).  The  annual 
nurse;ry  production  survey  exnielucteel  in 
()re;ge)n  is  e;.stimateel  to  average;  30 
minute;s  per  respondent.  The;  annual 
Ghristmas  lre;e;  ])rocluction  snrve;y  in 
()re;gon  is  estimate;el  to  average  20 
minute;.s  per  resjjoneient.  Publicity 
materials  and  instruction  sheet  will 


ace:e)unt  for  10  minute;.s  e)f  aelelitie)nal 
bureien  per  resjjeHielent.  Ke.s])e)nele;nt.s 
whe)  refu.se  te;  e:e)mple;te;  a  .siirve;y  will  be; 
idle)tte;el  2  minute;s  e)f  bureien  |)e;r  atte;m])t 
te)  e;ollee;t  the  elata. 

Besjwndents:  Pre)ehie:ers  e)f  nurse;rv, 
gre;e;nhe)use;.  ;mel  fleirieadture  pre)ehie;t.s. 

Bsliinuted  Anniud  Nuinher  of 
Bespondents:  (Nur.sery  Pre)eliie:tie)n  anel 
Ghristmeis  'rre;e  .Surve;v  at  13,000  x 
fre;eiue;ne:y  e)f  V:t]  -t-  (Ghe;mie:iil  Use  .Survey 
at  4,200  X  fr(;e|uency  e)f  V.t)  -t-  (Ore;gon 
Nur.sery  Pre)eluctie)n  .Surve;y  at  800  x 
fre;epie;ne:y  e)f  1.0)  +  (Ore;ge)n  Ghristmas 
Tre;e  Proelue;tie)n  at  1,000  x  fre;e]uene:v  e)f 
1.0)  =  appre)ximately  8,200. 

Estimated  Tot(d  Anniud  Burden  on 
Bes})ondents:  aj)pre)ximate;ly  7.300 
hours.  Gopies  e)f  this  informatieni 
ce)Ilee;tion  and  relateel  in.strue:tie)ns  can 
be  e)btaineel  without  charge  fre)m  Daviel 
Mancoe:k,  NA.S.S  Gh;arance  Office;r.  at 
(202)  090-2388. 

CJoininents:  Ge)mme;nt.s  are  invite;el  on: 

(a)  \Vhethe;r  the  ])re)po.seel  e:oIh;e:tie)n  e)f 
infe)rmatie)n  is  ne;e:e.s.sary  tor  the;  ])rope;r 
performane:e  e)f  the  fime;tion.s  of  the; 
agene.y,  ine:hieiing  whethe;r  the; 
informeition  will  have  practical  utility; 

(b)  the;  ae:e;uriie:y  e)f  the;  agene;y's  e;stimate 
e)f  the  bnrele;n  e)f  the;  ])re)pe)seei  e:e)lle;e:tie)n 
e)f  intbrmatieni  ine:lueling  the;  valielitv  e)f 
the;  me;the)ele)le)gy  anel  a.s.smnptie)ns  useel; 
(e:)  ways  te)  enhane:e  the;  eiuiility.  utility, 
anel  clarity  e)f  the;  infe)rmatie)n  te)  be 
e;e)lle;e:te;el;  anel  (el)  ways  te)  minimize;  the; 
bureien  of  the;  ce)lle;e:tie)n  of  infe)rmatie)n 
e)n  the).se  wlu)  are  to  ri;s])onel,  thre)ugh 
the;  u.se;  e)f  appre)priate  aiite)mateel, 
elee;tre)nic.  mee:hanie:al,  te;e;hnole)gical  e)r 
e)ther  Ibrms  e)f  infbrmatie)n  tee:hne)le)gy 
e:e)II(;ctie)n  methe)els. 

All  res])e)nse;.s  to  this  notie:e  will 
become  a  matter  of  public  re;ce)rel  anel  be; 
summarizeel  in  the;  reque;st  tbr  OMB 
approval. 

.Sigiienl  at  \Viishingle)ii,  D(i.  )aiuiary  31. 
2013. 

)os(;ph  T.  Reilly, 

Associate  A dminislrator. 

It  K  Hoc.  2e)i:i-e):t21!)  Filed  2-i:i-i:i;  H:4.")  ami 
BILLING  CODE  34ie)-2e)-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilili(;s  .S(;ryice.  USDA. 
ACTION:  Ne)lice  anel  re;eiuest  for 
e;e)mme;nt,s. 

SUMMARY:  In  ace;e)relane:e  with  the 
Papt;rwe)rk  Re;elne;tion  Act  of  1993  (44 
U..S.G.  Ghapt(;r  33,  as  amenele;d).  the 
Rural  Utilities  .Se;ryice  (RU.S)  inyit(;.s 


e:e)mment.s  on  this  inlbrmation 
e;olle;e;tie)n  fe)r  whie:h  approval  from  the 
Office  of  Management  <mel  Buelget 
(OMB)  will  be;  re;e]ue;steel. 

DATES:  Ge)mment.s  e)n  this  notie:e  must  be 
re;e:eive;ei  by  April  13,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mie;hele  L.  Broeiks.  Direeiteir.  Preigram 
De;vele)pm(;nt  anel  Re;guhite)ry  Amdvsis, 
Rural  Utilitie;.s  .Servie;e.  1400 
Inelepe;nelene:e  Ave.  .SW..  .STOP  1322. 
Re)om  3102 — .Se)uth  Buileling. 
Washington.  DG  20230-1322. 

Telephe)ne:  (202)  0t)0-1078.  FAX:  (202) 
720-8433.  Email: 
inieheIe.l)rooks@\vdc.usd(i.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Manage;ment  and  Buelget 's  (OMB) 
re;gulation  (3  GFR  part  1320) 
imph;menting  provisie)ns  of  the 
Paperwork  Reductie)n  Ae:t  of  1993  (Puh. 

L.  104-13)  re;quires  that  interest e;el 
members  of  the  jnihlie:  anel  affec:teel 
agencies  have  an  e)pport unity  te) 
e:e)mment  eni  intbrmatie)!!  e;e)llectie)n  anel 
ree;e)relkeeping  activities  (.see  3  (iFR 
1320.8(el)).  This  neitice  ielentifie;.s  an 
inlbrmatie)!!  e:e)llee:tie)n  that  RU.S  is 
suhmitting  te)  OMB  tbr  e;xtensie)n. 

Ge)mme;nt.s  are  inviteel  e)n;  (a)  Whether 
the;  ])re)pe)se;el  e:e)lle;e:tie)n  e)f  infe)rmatie)n 
is  nee;e;.s.sary  tbr  the  pre)])e;r  perfe)rm;me;i; 
e)f  the  fune:tie)ns  e)f  the;  Agene:v. 
ine:hieiing  wh(;ther  the  infe)rmatie)n  will 
have;  |)rae:tie:al  utility;  (h)  the;  ;ie:e:nnicy  e)f 
the  Agene:y’.s  estimate  e)f  the  bnrel(;n  e)f 
the  pre)pe)se;el  e:e)llee:tie)n  e)f  inlbrmatieHi 
ine:hieiing  the  valielitv  e)f  the; 
methe)ele)le)gy  anel  a.s.sumptie)n.s  useel;  (e:) 
ways  te)  enhance  the  epiality,  utility  anel 
chirity  e)f  the  infbrmatie)!!  te)  be 
e;e)llecteel:  anel  (d)  ways  te)  minimize  the 
bureien  of  the  e;e)llee:tie)n  of  informatie)n 
e)n  the).se  whe)  are  to  re;.spe)nel,  inclueling 
thre)ugh  the  use  e)f  approjiriate 
automated,  ele;ctre)nic.  mechanie;al,  e)r 
other  tee;hne)le)gie:al  colle;e:tion 
te;e:hnique;.s  e)r  other  tbrins  e)f  intbrmation 
technology.  (Comments  may  be  sent  to: 
Michele;  L.  Brooks,  Dire;e:te)r.  Pre)gram 
13e;vele)j)ment  anel  R(;gulatorv  Analysis. 
Rural  Utilitie;s  .Servie:e,  .STOP  1322, 1400 
lnelei)enele;nc:e  Ave.  SW..  Washington, 
DG  20230-1 322.  FAX;  (202)  720-8433. 
Email:  inicheIe.hrooks@\vdc.usd(i.}>o\’. 

Title:  7  GFR  1779,  Wati;r  anel  Waste 
Disposal  Pre)grams  Guarante;e;el  l.e)an.s. 

OMB  Nuinher:  0372-01 22. 

Type  of  Beijuesi:  Exten.sie)n  of  a 
e:urrently  a])pre)ve;el  information 
e:e)lle;ctie)n. 

Ahsiruct:  The  Rural  Utilities  .Se;rvie:e 
is  authorize;el  hy  .Se;e:tion  300  e)f  the 
Ge)nse)lielate;el  Farm  anel  Rural 
De;velopment  Ae;t  (7  U..S.G.  1920)  to 
make  le)ans  te)  puhlie:  agene:ie;s.  ne)npre)fit 
corporations,  and  Inelian  tribes  tbr  the 
elevelopment  e)f  water  anel  waste 


Federal  Register/ Vol.  78,  No.  31 /Thursday,  February  14,  2013/Noti(;os 


10599 


disposal  facilities  primarily  servicing 
rural  residents.  The  guarantetul  loan 
|)rograin  encourages  lender  partici])ation 
and  j)rovides  specific  guidance  in  the 
proc(!ssing  and  .sia  vicing  of  guaranteed 
loans.  The  regulations  governing  the 
Water  and  Waste  Disposal  Guaranteed 
Loan  program  an;  codified  at  7  (IFR  |)art 
177t).  The  recpiired  information,  in  the 
form  of  written  documentation  and 
Ag(;ncy  approved  forms,  is  collect(;d 
from  applicants/horrowers.  their 
lenders,  and  consultants,  llie  collected 
information  will  he  u.sed  to  d(;termine 
ap|)licant/horrower  t;ligil)ility.  project 
feasibility,  and  to  (;n.sure  borrowers 
operate  on  a  sound  basis  and  u.se  loan 
funds  for  authorized  purpo.ses.  Failiin; 
to  collect  proper  information  coidd 
result  in  im|)roper  determinations  of 
eligibility,  improper  u.se  of  funds,  and/ 
or  unsound  loans. 

Estinuiin  of  BunU^n:  Public  reporting 
burden  for  this  collection  of  information 
is  e.stimated  to  average  7.8  hours  p(;r 
respon.se. 

Bosi)on(ionts:  Husiness  or  other  for 
profit;  Not-for-profit  in.stitutions;  .State, 
Local  or  Tribal  (iovernment. 

Kstiiuotod  X’limbar  of  Bospondonts: 

l.S. 

Bstimoiod  Munihor  of  Basponscs  par 
Bospondcnt:  7.3. 

Bstiniotod  Toted  Annind  Bunion  on 
B(‘spondonts:  8.'58  hours. 

(;opi(;s  of  this  information  collection 
can  1m;  obtained  from  Rebecca  Hunt, 
Program  D(;velopment  and  Regulatory 
Analysis,  at  (202)  2().'j-3(j0().  FAX:  (2()2) 
72()-'843.'j.  Email: 
robo(:(:(i.hnnt@\vd(:.nsda.gov. 

All  res])onse,s  to  this  notice;  will  he 
summariz(;d  and  included  in  the;  recpiest 
lor  OMB  a])provaL  All  comments  will 
al.so  become  a  matter  of  public  record. 

Dated;  l•’(!l)^uary  8.  2U13. 

|uhn  (lharles  Padalinu. 

Aclini’  Adminislnitar.  liunil  Ttilitios  Sorvico. 
IKK  Doc.  2(n:j-();{:{47  Fili!(t  «:4.")  Hinl 

BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  D(;partment  of  (Mimmerce  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  clearance  the 
following  ])roposal  for  collection  of 
information  under  the;  provisions  of  the 
PajM;rwork  Reduction  Act  (44  IJ..S.G. 
Cha|>t(;r  3.'j). 

Agonev:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

77//e:  National  E.stuariiu;  Research 
Reserve  .System  .Science  (]ollahoration 
Evaluation  .Survey. 


OMB  Control  Nninbor:  Nom;. 

Tonn  Ninnboiis):  NA. 

Ty})0  of  Bo(]nost:  Regular  submission 
(r(;(]U(;.st  for  a  n(;w  information 
collection). 

Number  of  Bospondonts:  1 40. 

/\i'f,“ruge  Honrs  por  Bospoieso:  20 
minutes. 

Bnrdon  Honrs:  47. 

\’oods  and  Uses:  This  r(;(]ue.st  is  for  a 
new  information  ct)ll(;ction. 

'flu;  National  Estuarine;  R(;.s(;arch 
Reserve  .Syst(;m  (N1']RR,S)  .Science 
(xillahorative  was  created  in  2000  to  put 
Re.serve-hased  science  to  work  for 
coastal  communities  coping  with  the 
im])act.s  of  land  u.se  change,  ])olhition, 
and  habitat  degradation  in  the  context  of 
a  changing  climate.  The  program 
operates  on  the;  belief  that  for  .science  to 
hi;  a))])lied  to  solve  coastal  management 
])rol)lems.  the  people  who  need  to  u.se 
the  science  must  he  involved  in  its 
generation. 

'fhe  projects  funded  by  the  NERR.S 
.Science  (Collaborative  are  di;.signed  to 
bring  the  intended  u.s(;r.s  of  the  .sc;ience 
into  the  r(;search  process  so  that  their 
perspectives  can  iidbrm  ])rol)lem 
definition.  r(;.s(;arch  design  and 
impl(;mentation,  and  ultimately, 
application  of  the  project  results.  'I  bis  is 
what  is  meant  hv  “collaboration.”  and  it 
is  the  program’s  goal  to  u.se  this  ])roce.ss 
to  i;nsur(;  that  the  good  ,sci(;nc(; 
ha])]M;ning  in  and  around  the  Reserves 
gets  ]nit  to  good  usi;. 

To  hel])  (;valuat(;  the  efficacy  of  the 
NERR.S  .Sci(;nce  C’.ollahorative.  NOAA  is 
conducting  a  .surv(;y  of  the  NERR.S  staff 
l(M:ated  in  the  28  Reserves  around  the 
country  to  solicit  their  ])er.spective  about 
the  program  and  how  it  has  been 
implemented. 

Affoctod  Public:  .State,  local  or  tribal 
government,  not-for-profit  institutions. 

Froepioncy:  Once. 

Bospondont’s  Obligation:  Voluntary. 

OMB  Desk  Officer: 
OIBAJinbinission@ond).oop.gen-. 

(Copies  of  the  above  information 
coll(;ction  pro])o.sal  can  hi;  ohtain(;d  hv 
calling  or  writing  jennifer  )es.sup. 
Departmental  Paperwork  (dearance 
Offii:(;r,  (202)  482-0330,  D(;partm(;nt  of 
(Commerce.  Room  (iOlO.  14th  and 
(Constitution  Avenue  NW.,  Washington, 
D(C  20230  (or  via  the  Internet  at 
JJossap@doc.gov). 

Written  comments  and 
r(;commendation.s  for  the  proposed 
information  collection  should  he  sent 
within  30  days  of  publication  of  this 
notice  to 

OIBA_Snbinission@ond).oo]).go\’. 


Dal(!(l;  l''(;l)niiiry  8.  201 :5. 

(hvellnar  Hanks, 

Managomonl  Analvsl.  Offico  of  tho  Chief 
liifornuition  ( )ffi(:or. 

|l  K  Doc.  2l)i:i-(i:t:t«4  Filed  2-i:i-i:i;  ti;4,'j  ainl 
BILLING  CODE  3510-08-P 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Bureau  of  Economic  Analysis  Advisory 
Committee 

agency;  Bureau  of  Economic  Analysis, 
(Commerce. 

action:  Notice  of  jiuhlic  meeting. 

SUMMARY:  Pursuant  to  the  Fed(;ral 
Advisory  (Committee  Act  (Pub.  L.  02- 
483  as  amended  hv  Pub.  L.  04-400,  Pub. 
L.  0(j-.'523,  Pub.  L.'07-37.'i  and  Pub.  L. 
10.7-1 53).  we  are  announcing  a  meeting 
of  the  Bureau  of  Economic  Analysis 
Advisory  (Committee,  'fhe  meeting  will 
adilress  ways  in  which  the  national 
i;conomic  accounts  can  he  pre,sent(;d 
more  effectiv(;ly  for  current  (;conomic 
analysis  and  recent  statistical 
devi;lopment.s  in  national  accounting. 
DATES:  Friday.  May  10.  2013  tlu; 
meeting  will  begin  at  0:00  a.m.  and 
adjourn  at  3:30  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Bureau  of  Economic  Analvsis  at 
1441  L  .St.  NW..  Washington.  DCC. 

FOR  FURTHER  INFORMATION  CONTACT: 
(Cianna  Marrone.  Program  Analyst. 
Buriiau  of  Economic  Analysis,  IJ..S. 
Department  of  (Commerce.  Washington, 
D(C  20230:  telejihone  number:  (202) 
000-0033. 

Public  Participation:  This  meeting  is 
o))en  to  the  public.  Because  of  securitv 
procedures,  anyone  planning  to  attend 
the  meeting  must  contact  Gianna 
Marrone  of  BEA  at  (202)  000-0033  in 
advani:e.  'Die  meeting  is  jibysically 
acce.ssihle  to  people  with  disabilities. 
Reijuests  for  foreign  languagi; 
interpn;tation  or  other  auxiliary  aids 
should  he  dir(;cted  to  Gianna  Marrone  at 
(202) 000-0033. 

SUPPLEMENTARY  INFORMATION:  rile 
(Committee  was  established  .Se])temher 
2.  1000.  The  (Committee  advi.ses  the 
Dinictor  of  BEA  on  matters  relat(;d  to  the 
development  and  im])rovem(;nt  of  BEA’s 
national,  regional,  industry,  and 
international  economic  accounts. 
(;si)ecially  in  areas  of  new  and  rapidly 
growing  economic  activities  arising 
from  innovative  and  advancing 
technologies,  and  jirovides 
r(;commendations  from  the  per,spectiv(;.s 
of  the  economics  jirofe.ssion,  business. 
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and  govornnuait.  This  will  ho  the 
(loinmittoo’s  twonlv-lillh  mooting. 

l)at(!(l:  l•’(!l)^uarv  .t,  201  a. 

Brian  C..  Mnyor, 

D(‘l)iit\'  Diraclor.  Ihiraaii  of  hicononiic 
Aiuilysis. 

IKK  Doc.  2()1:M):I47K  KIIcmI  a-ia-lH;  ain| 
BILLING  CODE  3510-06-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews 

agency:  NAFTA  Soc;rotariat,  llnitod 
States  Section,  International  Trade 
Admini.stration,  Department  of 
Commerce. 

ACTION:  Notice  of  ('ompletion  of  Panel 
Review  of  the  De])artmenl  of 
Commerce’s  final  (let(!rmination  of 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Mexico  (Secretariat  File  No.  IJSA- 
M1-]X-2(K)8-1 904-01). 


SUMMARY:  Pursuant  to  the  Order  of  the 
Hinational  Panel  dated  Jamiarv  8.  2013. 
the  ])anel  review  was  comphited  on 
Fehriiarv  8,  201 3. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fllen  llohon.  United  States  Secretarv. 
NAFTA  .Secretarial,  .Suite  2001,  14th 
and  Constitution  Avenue,  Washington. 
DC  20230,  (202)  482-.'i438. 
SUPPLEMENTARY  INFORMATION:  On 
jamiary  8,  2013,  the  Binational  Panel 
issued  an  Order  granting  a  joint  motion 
filed  hy  the  Investigating  Authoritv 
(II.S.  Department  of  Commerce)  and  the 
Complainant  (Thys.senKrui)p  Mexinox 
.S.A.  de  C.Y.  and  Mexinox  USA.  Inc.)  to 
dismiss  the  jjanel  review  comun  ning  the 
De])artment  of  Commerce's  final 
determination  concerning  .Stainless 
.Steel  .Sheet  and  .Strip  in  Coils  from 
Mexico.  The  .Secretariat  was  instruc.ted 
to  i.ssue  a  Notice  of  Comjjletion  of  Panel 
Review  on  the  31st  day  following  the 
issuance  of  the  Notice  of  Final  Panel 
Action,  if  no  recpiest  for  an 
Extraordinary  Challenge  Committee  was 
filed.  No  such  r(;(|uest  was  filed. 
Therefore,  on  the  basis  of  the  Panel 
Order  and  Rule  80  of  the  Articia  1904 
Panel  Hulas,  the  Panel  Revi(!w  was 
com])lete(l  and  the  panelists  were 
discharged  from  their  duties  effective 
Fehriiarv  8,  201 3. 

Hated:  Fehriiarv  8.  2013. 

Fllen  M.  Bnhoii, 

IJniUni  Sidles  Sacivldiy,  NAIl'A  Sacralaridl. 
IKK  Doc:.  2(li:i-(i:i:i4»  Kilcul  2-i;i-i;i:  8:4.1  am| 
BILLING  CODE  3510-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Information  Collection; 
Comment  Request;  Southeast  Region 
Logbook  Family  of  Forms 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 

SUMMARY:  rile  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  jiajierwork  and 
res])ondent  hurden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
])roj)osed  and/or  continuing  information 
collections,  as  reijuired  by  the 
Pa]ierwork  Reduction  Act  of  IttU.'i. 

DATES:  Written  comments  must  he 
submitted  on  or  before  April  l-h,  2013. 

ADDRESSES:  Direct  all  written  comments 
to  Jennifer  Jessiij),  De]jartmental 
Paiierwork  Clearance  Officer, 

Department  of  Commerce,  Room  0010, 
14th  and  Constitution  Avenue  NW.. 
Washington,  DC  20230  (or  via  the 
Internet  at  JJassup@(}oa.dov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Recjiiests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  he 
directed  to  .Steve  Turner,  (30.'>)  301- 
4482  or  Stava.Turnai'@noaa.<>ov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  reipie.st  is  for  extension  of  a 
current  information  collection. 

Particijiants  in  mo.st  F’ederally- 
managed  fisheries  in  the  .Southeast 
Region  are  currently  reijuired  to  keeji 
and  submit  catch  and  effort  logbooks 
from  their  fishing  trips.  A  suh.set  of 
these  vessels  also  jirovide  information 
on  the  species  and  (piantities  of  fish, 
shellfish,  marine  turtles,  and  marine 
mammals  that  are  caught  and  discarded 
or  have  interacted  with  the  vessel’s 
fishing  gear.  A  subset  of  these  vessels 
also  provide  information  about  dockside 
prices,  trij)  operating  costs,  and  annual 
fixed  costs. 

The  data  are  used  for  .scientific 
analyses  that  su])port  critical 
conservation  and  management  decisions 
made  by  national  and  international 
fishery  management  organizations. 
Interaction  reports  are  needed  for 
fishery  management  planning  and  to 
help  |)rotect  endangered  species  and 
marine  mammals.  Brice  and  co.st  data 
will  he  u.sed  in  analy.ses  of  the  economic 
effects  of  proposed  regulations. 


II.  Method  of  Uollection 

The  information  is  submitted  on 
paper  forms.  Logbooks  are  completed 
daily  and  submitted  on  either  a  hy  trip 
or  monthly  basis,  depending  on  the 
fishery.  Fixed  co.sts  are  submitted  on  an 
annual  basis.  Other  information  is 
submitted  on  a  trip  basis. 

III.  Data 

OMH  (lonirol  Ninnhar:  ()()48-()()l(i. 

I'\)nn  Ninnhar:  None. 

Type  of  Haviaw:  Regular  suhmi.ssion 
(extension  of  a  current  information 
collection). 

Affactad  Public:  Business  or  other  for- 
profit  organizations;  individuals  or 

hou.seholds. 

EstiniatacI  Ninnhar  of  Haspondanis: 
4.177. 

Hstiniatad  Tima  par  Hasponsa:  Annual 
fixed-cost  reports.  30  minutes; 
Colombian  fishery  logbooks,  18 
minutes;  discard  logbooks,  1,1  minutes; 
headhoat,  golden  crab,  reef  fish- 
mackerel,  economic  cost/trip., 
wreckfish,  and  shrimj)  logbooks,  10 
minutes;  no-fishing  respon.ses  for  golden 
crab,  reef  fish-mackerel,  charterhoat. 
wreckfish  and  Colombian  fisheries,  2 
minutes. 

Estiniaiad  Total  Annual  Bnrdan 
Honrs:  1 0.007. 

Estiniatad  Total  Annual  (lost  to 
Pnhiic:  .SO. 

IV.  Request  for  Comments 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
])ractical  utility;  (h)  the  accuracy  of  the 
agency’s  estimate  of  the  hurden 
(including  hours  and  cost)  of  the 
pro])osed  collection  of  information;  (c) 
ways  to  enhance  the  (juality.  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (d)  ways  to  minimize  the 
hurden  of  the  collection  of  information 
on  respondents,  including  through  the 
iLse  of  automated  collection  techni(|ues 
or  other  forms  of  information 
technologv. 

Comments  submitted  in  response  to 
this  notice  will  he  summarized  and/or 
included  in  the  reipiest  for  CMB 
apjiroval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated;  l■'el)nlarv  8.  2013. 

(Iwfdliiar  Banks, 

Mdiuii’dinant  Analyst.  Offica  of  Ilia  Chiaf 
In  torn  in  I  ion  Officar. 

IKK  Dec.  20i:t-():i:t8:i  Kiled  2-i:i-l.'i;  8:4.1  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  130208645-3645-01] 

RIN  0648-XC209 

Endangered  and  Threatened  Wildlife; 
90-Day  Finding  on  a  Petition  to  List  44 
Species  of  Corals  as  Threatened  or 
Endangered  Under  the  Endangered 
Species  Act 

AGENCY:  National  Marine  Fisheries 
.Scnvice  (NMFS).  National  Oceanic  and 
Atmos|)heric  Administration  (NOAA). 
Iliipartment  oi  (ioininerce. 

ACTION:  Notice  oi  tK)-day  petition 
rinding. 

SUMMARY:  We  (NMFS)  announce  a  90- 
day  finding  on  a  petition  to  list  44 
speci(!s  of  corals  off  Alaska  as 
threatened  or  entlangered  under  the 
l-aidangered  Species  Act  (KSA).  We  find 
that  the  petition  do(!.s  not  ])r(!sent 
substantial  scientific  or  commercial 
information  indicating  that  the 
p(!tition(!d  actions  mav  he  warrantiul. 
ADDRESSES:  (]oi)ies  of  the  ])etitions  and 
r(!lati!d  materials  are  available  online  at 
http://\v\\\\'.(il(isk(ilish(n'i(!S.no(i(i.<>ov/ 
l)i'ot(H:t(Hlnm)iin:(‘H/coml/(h‘f(nilt.htm  or 
upon  nupiest  from  the  Assistant 
Regional  Administrator  for  I’rolectcul 
Resources.  Alaska  R(!gion.  NMFS.  1\(). 
Hox  21(i()8,  jiineau.  AK  ‘)‘)»()2-l()()8. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Olson.  NMFS  Alaska  Region.  (?)()7)  271- 
1508;  [on  Kurland.  NMFS  Alaska 
Region.  (007)  .580-7038:  or  Maggie 
Miller.  NMFS  Office  of  Protected 
Resources.  (301 )  427-8403. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  20.  2012.  we  received  a 
|)(!tition  from  the  (ienter  for  Biological 
Diversity  to  list  44  taxa  of  coral  (42 
species,  one  suhs])ecies  and  one  variant) 
as  threatened  or  endangenul  under  the 
F.SA.  Tlu!  petition  is  entitled  “Petition 
to  List  43  Coral  S])eci(!s  under  the 
IhulangenMl  S])ecie.s  Act"  hut  it  |)rovides 
information  regarding  44  taxa.  \V(!  are 
thendbre  treating  the  |)(!lition(!d  action 
as  the  li.sting  of  44  taxa.  The  j)etitit)n(;r 
also  recpiested  that  critical  habitat  he 
d(!signated  for  the.se  corals  cc)ncuiTent 
with  listing  umhir  the  LSA.  TIk;  i)etition 
asscM’ts  that  synergistic  threats  of  ocean 
warming,  ocean  acidification, 
commercial  fisheries,  oil  spills,  and 
other  iinjiacts  affect  these  sjiecies.  3die 
petition  hrielly  summarizes  the 
description,  taxonomy,  distribution,  and 
status  for  each  petitioned  sjiecies.  It  akso 
de.scrihes  current  and  future  threats  that 


the  pcititioner  asserts  are  affecting  or 
will  affect  these  sjiecies. 

The  44  taxa  inchuled  in  the  petition 
are:  Artlirof’orgid  otsiikiti,  Artlu()>>()r<ii(i 
iitinoiuii,  lutncllia  compmssa,  Fnncllia 
fidSdi  i.  Ndivlkt  dhvssdiis,  Ndivlhi 
dldskcnsis,  Ndrclld  cirhiiscdld,  Ndialld 
hdVdi'i.  Ndivlld  crisldtd,  Phinun'dlld 
dhnitidud,  PluiudVdlld  achiiuitd, 
Phuudi’dlld  hdpdid.  Pldiuiti'dlld  luiUingi. 
Phniunvlld  profiindd,  Phuudwlld 
rohustd,  Pluiudivlid  spicdtd.  PhuudVdlld 
siipdrhd,  Prininod  pdcificd  var.  willcvi, 
Priinnod  wingi.  Thoddidlld  crisldtd, 
Thoudi'clld  U'ilincdid,  Aldskdgorgid 
dlcutiddd,  (Jrvogorgid  koolsdc, 
(idvcnidldi'id  vdiisvari.  Swiftid  hcringi  (a 
junior  synonym  for  Cdicigorgid  hcringi), 
Crvpthclid  trophostcgd,  Cvclohclid 
lamclldtd,  Errinopoi'd  dichoioind, 
Errinopord  distichd,  Errinopoi'd  fishcri, 
Errinopoi'd  iidiinccd,  Errinopoi'd 
nndnidtc,  Errinopoi'd  zdilivnchd, 
Sfvidstcr  li'dchvstoiniis,  Styidstcr 
cUdsotoinns,  Slvhistcr  hrochi,  Stvidsicr 
dldskdinis,  Styidsicr  Icptostvins. 

StyIdstcr  cdinpyiccns,  Styhistcr 
rrdssisc})lnin,  Sividsicr  pdi'dgcns 
pdi'dgcns,  Stvidstcr  rcpandns,  Stvidstcr 
sicjncgcri,  and  Distochopoid  horcdlis. 
Stvidstcr  cdiicclldlns  is  akso  mentioned 
in  the  ])etition  hut  this  is  a  junior 
svnonym  for  Stvidstcr  dldskanns.  All  44 
tax;i  are  found  in  waters  off  Alaska  in 
the  Aleutian  Islands.  Culf  of  Alaska, 
and/or  Bering  Sea. 

ESA  .Statutory  and  Regulatory 
Provisions  and  Evaluation  Framework 

.Section  4(1))(3)(A)  of  the  E.SA  of  1973, 
as  amended  (Ik.S.C.  1.531  cl  scij.), 
retpiires  that,  to  the  maximum  extent 
jnacticahle,  within  90  days  of  receijit  of 
a  petition  to  list  a  species  as  threatened 
or  endangered,  the  .Secretary  of 
Commerce  make  a  finding  as  to  whether 
that  petition  ])re.sent.s  substantial 
scientific  or  commercial  information 
indicating  that  the  jietitioned  action 
may  he  warranted,  and  promptly 
publish  such  finding  in  the  Federal 
Register  (10  U..S.(;.  1 .533(1))(3)(A)).  When 
we  find  that  suh.stantial  scientific  or 
commercial  information  indicates  the 
petitioned  action  may  he  warranted  (a 
“])ositive  ‘K)-day  finding"),  we  are 
recpiired  to  commence  a  review  of  the 
status  of  the  species  cont:erned  during 
which  we  will  conduct  a  comprehensive 
review  of  the  best  available  scientific 
and  commercial  information.  In  such 
cases,  we  are  to  conclude  the  review 
with  a  finding  as  to  whether  the 
jietitioned  action  is  warranteil  within  12 
months  of  receipt  of  the  petition. 
Becau.se  the  finding  at  the  12-month 
stage  is  based  on  a  more  tliorough 
review  of  the  available  ijiformation,  a 
“may  he  warranted”  9()-day  finding 


does  not  ])r(!judge  the  outcome  of  the 
status  review. 

lJnd(!r  the  E.SA.  a  listing 
det(!rmination  may  addre.ss  a  s])ecies, 
subspecies,  or,  for  any  vertidirate 
species,  a  distinct  po|)ulation  segment 
(DP.S)  which  int(!rt)reeds  when  maturt! 

(18  Ik.S.f;.  1532(1  ())).  Bec;ause  corals  are 
invertebrate  spiu'.ies.  we  are  limited  to 
assessing  the  status  of  species  or 
subspecies  of  corals.  A  s])eci(!.s  or 
.sul).s|)ecies  is  “endangeriid”  if  it  is  in 
danger  of  extinction  throughout  all  ora 
significant  ])ortion  of  its  rang(!.  and 
“thr(!at(;ned"  if  it  is  likely  to  become 
endangered  within  the  fore.seeahle 
future  throughout  all  ora  significant 
])ortion  of  its  range  (E.SA  sections  3(8) 
and  3(20),  nxspectively.  18  U.S.C. 

1532(8)  and  (20)).  The  E.SA  requires  us 
to  determine  whether  sj)ecie.s  are 
threatened  or  endangered  ha.sed  upon 
any  of  the  following  section  4(a)(1) 
factors;  the  present  or  threatened 
destruction,  modification,  or 
curtailment  of  habitat  or  range: 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
])ur])o.se.s:  di.sease  or  ])redation; 
inadecpiacy  of  existing  regulatory 
mechanisms:  and  any  other  natural  or 
manmade  factors  affecting  the  specicis’ 
exist(mce  (18  Ik.S.Ck  1.533(a)(1)). 

Im])lementing  regulations  issued 
jointly  by  NME.S  and  tlu;  US  Fish  and 
Wildlife  .S(!rvice  (50  (ik’R  424.14(1))) 
define  "substantial  information"  in  the 
context  of  reviewing  a  ])etition  to  list, 
delist,  or  reclassify  a  species  as  the 
amount  of  information  that  would  lead 
a  reasonable  person  to  believe  that  the 
measure  |)ropo.sed  in  the  petition  may 
he  warranted.  When  evaluating  whether 
substantial  information  is  contained  in 
a  ])etition.  the  .Secretary  must  consider 
whether  the  petition:  (1)  Clearly 
indicates  the  administrative  ac;tion 
recommended  and  gives  the  .scientific 
and  any  common  name  of  the  s])ecie.s 
involved:  (2)  contains  detailed  narrative 
justification  for  the  recommended 
measure,  de.scrihing,  based  on  available 
information,  j)a.st  and  present  numhers 
and  di.strihution  of  the  species  involved 
and  any  threats  fac:ed  by  the  species;  (3) 
provides  information  regarding  the 
status  of  the  s])ecies  over  all  or  a 
significant  portion  of  its  range;  and  (4) 
is  accompanied  by  the  a])propriate 
supporting  documentation  in  the  form 
of  bibliographic  references,  reprints  of 
])ertinent  j)ul)lication.s,  copies  of  re])orts 
or  letters  from  authorities,  and  ma]).s  (.50 
CFR  424.14(h)(2)). 

Court  decisions  clarifv  the 
aj)j)ropriate  scope  and  limitations  of  the 
Services’  review  of  petitions  at  the  90- 
day  finding  .stage  in  making  a 
determination  whether  a  petitioned 
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action  may  l)o  warrantod.  As  a  <>ciu:ral  c.ai 
mattor.  those  decisions  hold  tliat  a  hi  : 

|)(!tition  neiul  not  estal)lish  a  strong 
likelihood  or  a  high  i)rohahility  that  a  dn 
species  is  either  threatened  or 
(aidangered  to  snpi)ort  a  ])ositiv(!  tlO-day 
1  hiding. 

Decisions  under  the  ESA  must  Ik; 
haseil  on  the  host  scientific  and  ' 

coinnua'cial  data  available.  We  evcdmite 
the  iietitioner's  reipiest  based  niion  the 
information  in  the  petition  including  its 
references,  and  the  information  readily  ^  ^ 
available  in  our  files.  If  the  petitioner's  j. ^ 

.sources  are  based  on  accepted  .staentific 
principles,  we  will  accejit  them  and 
characterizations  of  the  information 
pre,sented  unless  we  have  siiecitic 
information  in  onr  iiles  that  indii:ates 
the  iietition’s  information  is  incorrect, 
nnreliahle,  obsolete,  or  otherwise 
irrelevant  to  the  recpiested  action. 
Information  that  is  susceptible  to  more 
than  one  interjiretation  or  that  is  11 

contradicted  by  other  available 
information  will  not  he  dismissed  at  the 
tlO-dav  finding  stage,  so  long  as  it  is  , 

reliable  and  a  reasonable  person  would  ( 
conclude  it  supimrts  the  petitioner's  , 

assertions.  In  other  words,  conclusive  , 
information  indicating  the  s])ecies  may  j 
meet  the  ESA's  recpurements  lor  listing  j 
is  not  required  to  make  a  positive  tK)-  ; 
day  finding.  We  will  not  conclude  that  | 
a  lack  of  spetafic  informat  iou  alone 
negates  a  positive  tK)-day  finding,  if  a 
reasonable  i)er.son  would  conclude  that 
the  unknown  information  itself  .sugge.sts 
an  extinction  ri.sk  of  concern  for  the 
sjjecies  at  issue. 

To  make  a  t)()-day  finding  on  a 
piitition  to  list  a  species,  we  evaluate 
whether  the  i)etition  presents 
substantial  sc.ientific  or  commercial 
information  indicating  the  subject 
specnes  mav  he  either  threatemul  or 
endangered,  as  defined  by  the  ESA. 

First,  we  evaluate  whether  the 

information  jnesented  in  the  jjetition, 
along  with  the  information  readily 
available  in  our  files,  indicates  that  the^^ 
petitioned  entity  constitutes  a  •‘si)ecies" 
eligible  for  listing  under  the  ESA.  Next, 
we  evaluate  whetluir  the  information 
indicates  that  the  .si)ecie.s  at  issue  laces 
extinction  risk  that  is  cause  for  conc.ein, 
this  may  he  indicated  in  information 
expressly  discussing  the  species'  status 
and  tnmds,  or  in  iniormation  desc.iihing 
imi)acts  and  threats  to  the  si)ecie.s.  We 
evaluate  any  information  on  specilic 
demographic  factors  pertinent  to 
evaluating  extinction  risk  for  the  spe(,i(;s 
at  issue,  and  the  i)otential  contribution 
of  identified  demographic  risks  to 
extinction  risk  for  the  species.  We  then 
evaluate  the  potential  links  between 
these  demographic  risks  and  the 


causative  impacts  and  threats  identified  2( 
in  .section  4(a)(1). 

Information  jjiescmted  on  impacts  or  m 
threats  should  he  si)ecific  to  the  speci(!.s  c;i 
and  should  reasonably  suggest  that  one  s( 
or  mor(!  of  these  factors  may  h(!  p< 

operative  threats  that  act.  will  act.  or  V 

have  acted  on  tlui  sjjecies  to  the  i)oint  li 
that  it  may  warrant  protection  under  the  e; 
ESA.  Broad  statements  about  a' 

generalized  threats  to  the  spec'.ies.  or  a 

ichmtification  of  factors  that  could  a 

negativcdv  imi)act  a  species,  do  not  tl 

constitute  substantial  information  that  h 

listing  mav  he  warranted.  We  look  for  r 
information  indicating  that  not  only  is  c 
the  particidar  s])ecies  exjjosed.  or  ( 

reasonahlv  likely  to  he  exposed,  to  a  1 

factor,  hui  that  the  species  may  respoml  ( 
or  may  pr(!sently  Ih;  responding  in  a  1 

negative  fashion;  then  we  as.sess  the  ] 

potential  significance  of  that  negative 
respon.se. 

Biology  of  Coral  Spec;ies 

('.orals  are  defined  as  "animals  in  the 
c.nidarian  cdass  Anthozoa  and  Ifydiozoa 
that  produce  either  calcium  carbonate 
(argonite  or  calcite)  sec.ixitions  iiisnlting 
in  a  continuous  skeleton  or  as 
nunuirous,  usuallv  microscopic, 
individual  .sclerites.  or  that  have  a  black, 
horn-like  proteinaceovis  axi.s"  (Cairns. 
2007).  All  of  the  petitioned  corals 
belong  to  the  phylum  Cnidaria  and  to 
the  classes  Anthozoa  or  llydrozoa.  1  lie 
anthozoans  are  exclusively  polyjioid 
(i.e.,  generally  sessile)  with  no 
’  medusoid  (i.e.,  generally  free- 

swimming)  stage  and  iiudiule  the  orders 
Corgonacea  (gorgonians)  aiuf 
Bennatulacea  (sea  whips  and  sea  pens). 
The  hvdrozoans  generafly  retain  hotfi 
the  pcilypoid  and  nuufusoid  stages  in 
tfieir  life  cycle  and  include  the  order 
Anthoathecatae  (hydrocorals).  To  (late. 
124  unitiue  coral  taxa  have  been  found 
in  Alaskan  waters  (Stone  and  Rociiier.  in 
review)  and  all  are  ahermatypic.  (i.e.. 
non-reef  forming)  and  azooxanthelfaU^ 
(i.e.,  do  not  contain  symbiotic  algae  in 
!  their  tissues).  They  have  a  broad 
i"  distribution  in  Alaskan  waters  and  are 
t,  found  at  (hqiths  between  .1  and  (i,22f5 
meters  (m)  (Stone  and  Rooper.  in 

>  review).  .  . 

n;  Corgonians  are  the  most  diverse  (,oial 

grou])  in  Alaskan  waters  with  til  uniciue 
IS  taxa  from  7  families  (Stone  and  Rooiier. 
ng  in  review).  They  are  the  most  important 

>  structure-forming  corals  in  Alaskan 
waters  and  generally  recpiire  exposed, 
hard  suhstratum  for  attachment  (Stone 

:i(!s  and  Shotwell,  2007).  Corgonians  are 
n  locallv  abundant,  contagiously 

distrilnited.  and  form  both  single-  and 
;n  multi-s])ecies  assemblages  (Stone  and 
Shotwell,  2007).  They  range  in  depth 
from  0  to  4.784  m  (Stone  and  Shotwell. 


2007).  Their  skeletal  conqionent.s  are 
conqiosed  of  aragonite,  calcite,  high- 
magnesium  calcite.  amorphous 
carbonate  hydroxylajiatite  and  there  is 
some  evidence  that  some  taxa  may  have 
polymoi’iihic  skeletons  ((.aims  and 
MacIntyre.  l‘)02).  Of  the  22  gorgonians 
li.sted  in  the  petition.  11  taxa  are  known 
exchisivelv  from  the  Aleutian  Islands,  5 
ajipear  to  he  endemic,  to  seamounts.  4 
are  known  from  the  Aleutian  Islands 
and  Bering  Sea  Sloiie.  1  is  known  from 
the  western  Cull  of  Alaska  and  Aleutian 
Islands.  Prininoa  pacified  var.  willcyi 
ranges  throughout  Alaskan  waters  south 
of  the  B(!ring  Sea.  and  Swiftia  hcnn<’i 
(actuallv  (Micigorgia  beringi)  appears  to 
he  hroadlv  distributed  from  the  (sastern 
Culf  of  Aia.ska  through  the  Aleutian 
Island  ArchiiJelago  (Stone  ct  ai.  in 
preparation). 

Sea  whips  and  sea  pens  have  a 
widesjirciad  distribution  in  Alaskan 
waters  and  are  repre.sented  by  10  taxa  in 
2  famili(\s  (Stone  and  Shotwell.  2007). 
Several  arc;  important  structure  forming 
corals  and  at  Uxist  three  sp(!cies  form 
extensive  grov(!S  in  .soft  sediment  areas 
(Stone  and  Shotwell.  2007).  They  range 
in  dei)th  from  2  to  2.947  m  (Stone  and 
Shotwell.  2007)  and  their  skeletons 
.  appear  to  he  c.omi)os(!d  (ixclusively  of 
high-magnesinm  calcite  (Stone  ct  ai.  in 
prei)aration).  'I'he  single  pennatulaccnm 
listed  in  the  piitition  is  known  from  one 
specimen  collected  in  tlu;  Ahaitian 
Islands  (Williams.  200.'1). 

Hydrocorals  have  a  widixspread 
distrihution  in  Alaska  hut  have  not  l)e(;n 
;  rei)orted  from  s(xmu)unts  and  are 
extremelv  rare  north  of  tlu;  Aleutian 
Archipelago  slope  (Stone  ct  ai..  in 
pixiparation).  Tluw  are  rei)r(;.sented  by  24 
taxa  in  Alaskan  watiirs  (R.  Stone, 
unpublished  data)  and  several  sp(;ci(!s 
are  important  structure  forming  corals 
(Stone  and  Shotwell,  2007).  They  form 
n  (!r(!ct  or  encru.sting  cafcar(!OUs  colonies 
and  reephre  (ixposed.  hard  suhstratum 
for  attachment.  They  range  in  depth 
frcjm  10  to  2.124  m  (Stone  and  Rooper. 
in  review)  and  their  skeletons  may  he 
composed  of  aragonite!,  calcite.  high- 
magiKisium  calcite,  amorphous 
carbonate  hydroxylapatite.  and  there  is 
some  evidence  that  some  taxa  may  have 
id  polymorphic  skel(!tons  ((.aims  and 
uu  MacIntyre.  1992).  Of  the  19  hydrocorals 
r.  listed  in  the  petition,  14  are  known  only 
ut  from  the  Aleutian  Islands.  2  are  known 
from  the  Aleutians  Islands  region  and 
th(!  (!ast(!rn  Oulf  of  Afaska,  and  2  are 
i-  known  from  the  Aleutian  Islands  and 

the  southern  Bering  Sea  (Stone  ct  ai.  in 
pre])aration). 

}  Analysis  of  Petition 


The  petition  d(!scrihes  factors  which  it 
asserts  hav(!  led  to  the  current  status  of 
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the.se  corals,  as  well  as  threats  which  it 
asserts  the  laxa  curnaitlv  lace. 
cat(!g{)rizing  them  luuier  the  IvSA 
.section  4(a)(1)  (actors.  The  pcitition 
locuses  on  habitat  threats,  a.sserting  that 
the  habitat  ol  the  petitioned  coral  taxa 
is  under  thnxit  Ironi  several  |)r{K:esses 
link(!{l  to  anthro|)o<>enic  <>re(!nhonse  gas 
(iinissions.  including  occuin 
acidification,  ocean  warming,  and 
changes  in  currents  and  salinitv.  The 
piitition  also  asserts  that  the.se  global 
liahitat  threats  are  exacerbated  hv  local 
habitat  threats  ])osed  by  commercial 
fishing  activiti(!s.  oil  and  gas  exploration 
and  ])roduction,  and  oil  spills.  Finally, 
the  petition  contends  that  the  existing 
regulatory  mechanisms  in  place  are 
imubuinate  to  addni.ss  the  identifiiKl 
threats  to  corals. 

For  each  of  the  i)etitioned  taxa.  we 
evaluat(!d  whether  the  information 
provided  or  cited  in  the  petition  met  the 
regulatory  .standard  for  ’‘suhstantial 
information.”  We  also  niviewcul  othm- 
Hiadily  available  information  (i.e.. 
currently  within  NMlvS  files)  related  to 
th(!  distribution,  ahundance.  and  threats 
to  the  petitioned  taxa. 

Information  submitted  by  the 
pcititioner  for  (;ach  of  tin;  44  c;oral  taxa 
was  limitcul  to  a  brief  taxonomic/ 
l)hv.sical  description.  g(H)grai)hic  and 
d(!|)th  distribution  information  hasiul  on 
the  cited  literature,  a  map  describing  the 
possible  spatial  di.sirihution.  and  a 
relativcdy  generic  status  .statement. 

.Some  distribution  de,scri|)tions  also 
contaiiuul  temp(;ratur(!  or  substrate  data. 
Relatively  little  S])(H:i(;s-.sj)ecific 
iiddrmation  was  i)r(;sen(ed  in  the 
IMitition  or  is  pre.sently  available  on  the 
biology,  population  characteristics, 
distribution,  or  status  of  the  44 
individual  taxa.  The  petitioner  provided 
no  species-specific  information  on 
ahundance  or  tnmds.  The  petition  states 
on  l)age  27  that  “hlheni  are  several 
factors  that  jilay  an  im]K)rtant  role  in  the 
distribution  of  Alaska  coral  sj)ecies, 
including  nutrient  flows  and 
productivity,  water  temperature, 
availability  of  hard  substrate,  currents 
and  sediment  load,  and  seawater 
chemistry  make-up  including  salinitv 
and  calcium  carbonate  .saturation  state.” 
These  statements  are  not  referenced  and 
we  are  unawan;  (jf  any  re.search  that  has 
h(!en  conducl(!d  in  Alaska  to  date  to 
support  them.  Tin;  ])(!tition  c:ontinue.s: 
“hlhese  factors  were  not  included  in  the 
mapping  proce.ss  as  they  are  not  niadilv 
available,  and  the  specific  interactions 
ol  th(!.se  factors  to  (;ach  sp(!cie.s’ 
distribution  are  unknown.”  The  ])etition 
acknowledges  limited  available  data 
regarding  tlie  distrihution,  range, 
ahundance.  and  ])opnlation  trends  for 
the  petitioned  taxa  and  relies  instead  on 


relatively  generic  status  statianents  for 
each  of  the  jjetitioned  taxa  that  suggest 
limited  range;  ((;nd(;mi.sm)  as  well  as  a 
limited  ability  of  corals  to  r(;pair 
damage,  adapt  to  n(;w  conditions,  or 
colonize;  eli,sturl)e;ei  are;ci.s. 

Of  the;  44  pe;titie)ne;et  eanal  tiixei,  22 
.spe;e;ie;s  have;  t)e;e;n  ete;.se:rihe;el  in  just  the; 
piist  ele;e::iele;  (14  e)f  the)se;  in  2011).  I  hese; 
ine:luele;  five;  .spe;e:ie;.s  eef  Naralhi  (N. 
(ihyssdiis,  N.  (ilaskdiisis,  N.  (irbusciilci, 

\l  Inmni,  anel  N.  crislata]  e:e)lle;e:te;el 
eluring  .snhme;rsihle;  .surve;v.s  in  2002  cinel 
2004  iinel  formally  ele;.scril)e;el  in  2007 
(Oiiirns  anel  Ihiex),  2007).  'rhe;se;  ;ire;  all 
ele;e;p  hathval  .spe;e:ie;.s  anel  appe;ar  te;  he; 
e;nele;mie:  to  Oidf  e)f  Alask.i  .se;inne)unts. 
New  spe;e:ies  also  ine:lnele;  twee 
ge)rge)nian.s  (Al(iska<>orgia  cildiitiaiui  anel 
(Jryogorgid  koolsod)  anel  the  small, 
cryptie;  ]K;nnatidae:e;an  (Aivdiniilai in 
vansyoci  from  the  Aleutian  Islanels 
(Sanclu;z  anel  (Oiiirns,  2004;  Williams. 
200.')).  The;  latte;r  s])e;e:ie;.s  is  knenvn  freem 
e)nly  a  single  spe;e:ime;n.  (Oiiirns  (2011) 
pnhlisheel  ei  maje)r  re;vi.sie)n  e)f  the; 
Ih'imnoieliie  that  yie;lel(;el  e;ight  new 
.spe;e:ie;s  that  are;  inedueleel  in  the;  ])e;titie)n. 
])rine;ipally  from  the;  Ale;utian  Ishmels 
{Pluuuii'dlla  iihnitiana,  I\  dchinaUt.  P. 
Intpdid,  P.  nullingi,  P.  piofumhi,  P. 
rohdstd,  'PhoddidUd  cristdid,  T. 
ti'ilinddid).  All  e)f  these;  s])e;e:ie;.s  <ire; 
extreanely  eliffieadt  te;  eliffe;re;ntiiite;  fre)m 
e;iie:h  e)the;r.  i)artie:ul;irly  in  the;  fie;lel.  iinel 
e;e)nse;epie;ntly  emr  kneiwleelge  eif  the;ir 
elistrihntiem  is  liirge;ly  limiteel  te; 
e;xpe;rtly  iele;ntifieel  museum  .spe;e:ime;ns. 
(iairns  iinel  hinelne;r  (2011)  iilsei 
perfornmel  a  major  reivisiem  eif  the; 
hvelreiexji'iils  (Styliiste;rieliie;)  freim 
Alaskan  waters  yie;lefing  six  ne;w  .spe;e:ie;.s 
that  are;  ine:luele;d  in  the;  pe;tition 
(Eirinopoid  dicholonui,  E.  dislichd,  E. 
fishdi’i,  E.  unduldtd,  Sfvldstar  ivpandds, 
anel  S.  rrdssis(;j)idiu].  The  gtaiera 
Eirinopoid  anel  StyUistor  roqniro. 
advanceel  taxonemiie;  expertise;  to 
ielentify  te;  .spe;e:ies  in  the  fielel  eir 
laheiratory  anel  con.se;epientlv  emr 
kneiwleelge;  eif  their  elistrihntiem  is 
largely  limited  tei  e;xpe;rtly  iele;ntifie;el 
museum  .s]je;e:imens. 

The;  re;maining  geirgemians  in  the; 
])e;tition  are;  .some;whiit  e;a.sie;rte)  ielentifv 
in  the  fielel,  anel  eif  tluKse,  six 
(Arthrogoigid  oisnkdi.  A.  iitinondi, 
Ediidllid  coinprossd,  E.  jidsori,  Priiniiod 
pdcificd  var.  willoyi.  iinel  P.  wingi)  hii\’e; 
been  fairly  we;ll  ele)e:nme;nte;el  anel  meist 
have;  he;e;n  eiiinght  ine:iele;ntiilly  anel 
re;pe;ate;elly  in  heitteim  tniwl  surveys  that 
NMFS  cemelue:ts  in  the;  Gulf  eif  Aliiska 
anel  Heiring  Se;a  tei  iisse.ss  gremnelfish 
steie:ks.  Phiimindld  spicdid  anel  P. 
sdporhd  iire;  neit  eleieaimeaiteal  in  the; 
NMF.S  heitteim  trawl  survey.  Swiflid 
horingi  (ae:tuiilly  (kilcigoigid  hoiingi)  is 
relatively  eia.sy  tei  ielentifv  in  the;  fielel 


lint  is  reliitively  uneaimmein  anel  selelom 
e;ne:ountere;el  in  the;  NMFS  heitteim  trawl 
surveiy.  Of  the  reanaining  hvelroe;eiriil.s. 
(.hypthdlid  tvophostogd.  Cvcloholid 
IdiiioIIdid.  Eirinopoid  nannocd.  E. 
zdihynchd,  Styldslor  hrochi,  iinel  S. 
cdinpylocns  iire;  reliitively  ea.sy  to 
ilifferentiiite  to  sjieeaes  level  in  the  fielel 
iinel  e;einse;e|ue;ntly  seime  infeirmatiein  on 
the;ir  elistrilmtiein  is  iiviiiliilile;  from  the 
NMF.S  heitteim  trawl  survey. 

Disiichopord  howdlis  liiis  neit  he;e;n 
eleie:ume;nte;el  iu  the;  NMFS  heitteim  tniwl 
survey.  Siyldstor  dldskdinis.  S. 
dlldsoioinns,  S.  loptostvlns.  S.  pdi'iigcns 
pdidgons,  S.  siojiwgori,  anel  S. 
imchystoinus  iire;  very  eliffieailt  tei 
ielentify  tei  sjiecies  anel  eainseepientlv 
fe;w  reeairels  are  aviiilalile;  freim  anv 
soure:e  feir  these  taxa. 

The;  petition  jiresents  little; 
information  ein  the;  past  eir  pre;se;nt 
numhe;rs.  relative  ahnneliinea;,  eir 
elistrihutiein  of  the  petitiemeel  taxa, 
whie:h  is  unelerstiinelahle;  tie;e:iiu,se;  feir 
many  of  the;  speeaes  einly  seaint 
infeirniiition  exists.  As  noteel  atiove,  22 
eif  the;  |)e;titione;el  taxa  are;  new  tei  se:ie;ne:e; 
in  the  last  eleeaiele;.  Feir  the;  eithe;r  22 
]ie;titieine;il  taxa,  sampling  has  he;e;n 
liirgely  o]i]ieirlunistie:  iis  liye:iite:h  in 
.snrve;ys  tei  assei.ss  gremnelfish  steie:ks 
using  trawl  geiiir  tliiit  is  neit  elesigneiel  tei 
.siimple;  eainils.  Tei  suiipleanent 
informatiein  ]ire;.sente;el  in  the;  petitiein. 
we;  re;vie;we;el  the;  3«,7.')2  heittom  trawl 
,surve;y  elatii  ]ieiinl.s  in  emr  files  (iivailahle 
at  hi  I  jid/nww.d  fsc.  110(1(1. gov/PA(JE/ 
ground fish/snn’oyjldld/ddld. him)  feir 
the  Aleutian  Ishmels,  Heiring  .Sea,  iind 
Gulf  eif  Alaska,  anel  femnel  1,1. 'll  teiws  in 
whie:h  e:eirals  were  e;aught  ine:iele;ntallv 
sine;e;  1082.  inedueling  1 7  eif  the 
]ie;tilieineel  taxa.  These  elata  demonstrate; 
a  suhstantially  wieler  elistrilmtiein  for 
.seime;  eif  theise  taxa  thiin  re]iorte;el  in  the; 
peitition,  both  geographically  and  with 
reigard  tei  eleipth.  \Ve;  also  have 
iid'eirmation  that  one;  eif  the  speeaes 
listeel  in  the;  peititiein  as  “enelemie:  tei  the; 
Aleutiiin  Islanels,  Gulf  eif  Alaska,  anel 
Heiring  .Se;;i,”  Swiflid  horingi,  has 
e:einfirme;ei  eie;e:nrre;ne:e.s  eiff  Washington 
.State.  Neveirtheleiss,  systematie:  siirveiys 
have;  neit  heien  e:einelue:te;ei  in  Alaska  to 
iissei.ss  the;  elistrilmtiein.  almnelane:e;,  eir 
peipidatiein  treaiels  of  thei.se;  (or  eitheir) 
e:eirals,  preivieling  nei  reiliiihle  basis  to 
iissess  theiir  stilt  us.  Trawl  surveiys  eiff 
Aliiska  iire;  limiteel  tei  iireias  that  are; 
reliitively  flat  iinel  not  toei  remgh,  vet 
many  Alaskan  e:eiriil  speeaes,  parlieailarlv 
in  the  Aleutian  Ishmels,  jirefer  harel 
suhstriite  with  high  eairrents  iinel  steieji 
slopeis  (Weieielhy  ol  dl.,  2000)  thiit  are  neit 
eionelueave;  tei  sampling  with  a  heitteim 
trawl.  NMF.S  iinel  otheirs  have  e;onelue:teel 
exiral  re.se;iire:h  in  Alaska  witli  otheir  teiols 
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(o.g..  suhinersihlus)  that  has  coniinnod  a 
much  hroacha'  d(!])th  and  geographical 
distrihution  and  more  varied  habitat  for 
many  Alaskan  coral  simcies  than 
pr(!vioiisl V  documented  (.Stoiu;,  2()()(j; 
Stone  ami  Alcorn,  2007;  Miller  at  al., 
2012).  Even  these  efforts  ])rovide  an 
incomplete  ])icture  of  the  ])opidation- 
levid  status  and  ahondance  of  ihe.se 
sjjecies.  Based  on  our  review  of  the 
l)etition  and  other  information  available 
to  us.  too  little  survey  information  exists 
to  conclude  that  the  small  number  of 
docmmmted  occurrences  of  the 
p(!tition(!d  taxa  may  etpiate  to  a  risk  of 
extinction  due  to  low  poi)idation  size. 

We  expect,  based  on  survevs  conductecl 
to  date,  that  additional  survey  effort 
would  result  in  additional  observations 
of  the  jxditioned  taxa  in  other  locations. 

We  examined  (uich  of  the  threats 
listed  in  the  petition.  Ocean 
acidification  due  to  anthroj)ogenic 
carbon  dioxide  emissions  and 
oceanograi)hic  changes  resnlting  from 
climate  change  are  (lescrihed  in  the 
])etition  as  major  threats.  NME.S 
.scientists  are  awan;  that  others  have 
hvi)othesized  that  both  may  produce 
conditions  that  directly  and  indirectlv 
affect  cold  water  corals,  yet  no  em])irical 
.studies  to  date  have  demon.stratcMl 
deleterious  effects  to  the  jjetitioned  taxa 
or  to  similar  coral  taxa.  'I’he  petition 
draws  entindy  on  the  results  of  ocean 
acidification  research  conducted  on 
tropical  corals  and  a  single  cold  water 
coral  s|)ecie.s  [Lophalici  parliisa). 

Tropical  .scleractinian  corals  and  cold 
wat(!r  corals  are  verv  diffenmt  animals 
both  physiologically  and  ecologically. 
Tro])ical  .scleractinian  corals  are 
typically  hermatvpic  (reef-hnilding), 
contain  intracellular  zooxanthellae 
(symbiotic  photosynthetic 
dinonagellates).  and  inhabit  shallow 
warm  waters.  L.  partusa  is  a  reef 
building  scleractinian  ])redoininantly 
found  in  the  North  Atlantic  Ocean  and 
is  not  found  in  the  northern  North 
Pacific  Ocean.  It  is  the  only  cold  water 
coral  for  which  there  is  s])ecie.s-s])ecific 
information  on  the  phvsiological  effects 
of  lowenul  pH  (Maier.  2009).  The  results 
of  that  study  were  contradictory,  L. 
})artiis(i  exhibited  reduced  growth  when 
expo.sed  to  lower  ])H  hut  colonies  still 
sIiowcmI  j)o.sitive  net  calcification.  Ocean 
aciditu:ation  literature  generally  would 
lead  .scientists  to  ex])ect  both  reduced 
growth  and  negative  net  calcification,  so 
w(!  find  the  Maier  (2009)  studv 
mdielpfnl  for  as.sessing  whether  the 
petitioned  corals  may  react  negatively  to 
ocean  acidification. 

The  petitioned  corals  and 
.scleractinian  corals  (such  as  the  tropical 
corals  and  L.  partiis(i)  are  not  closely 
related  and  we  find  no  basis  to  expect 


that  they  wonld  have  similar 
])hy.siological  respon.ses  to  stress. 
Scleractinians  and  hydrocorals  an; 
related  at  the  Phylum  levcd  whereas 
schnactinians  and  octocorals 
(gorgonians  and  pennatulaceans)  arc; 
related  at  tin;  Olass  lev(;l.  Most 
im|)ortantly.  the  hiomineralization 
])roce.ss(;.s  for  scleractinians  and  the 
petitioned  coral  groups  an;  (;ntir(;ly 
different,  so  it  is  not  appropriate  to  use 
the  n;s])onse.s  of  tin;  first  grouj)  of  corals 
as  a  surrogate  for  the  latter  group. 
Scleractinians  accrete  aragonite  wln;rea.s 
all  gorgonians  and  many  hydrocorals 
accrete  calcite  and/or  high-magnesium 
calcite.  The  hiomineralization 
mechanisms  that  produce  the.se 
com])ouinl.s  are  very  different 
(Lowenstain  and  Weiner.  1989). 

Aragonite  is  the  kinetically  favored 
polynn)r])h  of  calcium  carbonate  to 
precipitate  from  seawater  and 
scleractinian  aragonite  crvstals  are 
morphologically  and  chemically  similar 
to  aragonites  precipitated  inorganically 
(Holcomb  at  al.,  2009).  Two  factors 
indicate;  that  .scleractinian  calcification 
is  more;  of  an  inorganic  jerocess 
compar(;d  to  gorgonians  and 
hydrocorals  (including  tin;  petitioned 
taxa)  where;  the;  e)rg;mie:  matrix  plays  a 
nme;h  ineae;  |)re)mine;nt  re)le;  in 
e:cile:ifie:atie)n.  First,  .se:le;rae:tiniem 
inineniliziitie)!!  is  entirely  e;xtnie;e;lhdar 
whereas  geergeenian  spieailes  are  fe)rineel 
intr<ie'.e;lluliirlv.  .Se;e;e)nel.  the;  pere;e;nt 
eergcinie;  matrix  in  .se;le;r<ie:tinian  e:or;il 
ske;le;te)n.s  is  ve;ry  small  (<  1  |)e;re:ent) 
e;e)mpare;el  te;  a  ve;ry  high  pe;re:e;ntage;  fe)r 
ge)rge)ni;m.s  anel  hvelre)e:e)nils  (Ckdien  anel 
He)le;e)ml),  2009).  ' 

'Fhe  literature  cite;el  in  the;  pe;titie)n 
ele)e;s  ne)t  snppeert  the  petitienieel  ae;lie)n. 
Fe)r  e;xample;,  the;  petitieen  states  that 
unele;rsaturatie)n  e)f  caleate  will  affe;e:t  the 
growth  anel  repair  e)f  both  the  e:orals  anel 
the  })lankton  tluit  ])roviele  the  e;orals’ 
fe)oei  anel  imtrieait  senircees  anel  tlu;n  e:ites 
the  we)rk  by  Coine;au  at  al.  (2010)  em 
ptereepeeels.  Drawing  inf(;re;ne:es  ha.seel 
u])e)n  e;ffe;e:t.s  on  ptere)])oels  is 
inai)])ro|)riiite;  he;e:;mse;  |)te;re)pe)el.s  ;ire;  ne)t 
e:orals  (they  are;  me)llu.sk.s),  he;le)ng  te;  an 
entirely  elifferent  ])hyhnn  e)f  animals, 
anel  unlike;  e:oral.s  are;  ge;ne;r;dly  free;- 
swimming  anel  ])e;lagie;.  Simihirly,  the; 
petitieai  .states  that  shifting  e:urre;nts  as 
the;  re;.sidt  e)f  ediinate;  e;hange;  may  limit 
nutrients  eivailahle  te;  the;  p(;titione;el 
.spe;e:ie;.s.  The;  pe;titie)n  pre;.se;nt.s  ne; 
e;viele;ne:e;  that  eairrents  in  the;  are;<i.s  eef  the; 
l)e;titie)ne;el  e.orals  may  shift,  anel  ne; 
senentifie:  infe)rmatie)n  is  available 
re;gareling  the  re)le;  wate;r  eairrents  play  in 
elelive;ring  nutrieaits  to  the;  pe;titie)neel 
taxa.  Rathe;r,  the;  jietitiein  pre)viele;.s 
e:itation.s  freiin  the;  tre)];ie:al  e:e)ral 


literature;  ((ieana  at  al.,  2009;  Donner, 
200?))  that  are;  neit  apj)lie;ahle;  to  e:e)lel 
water  e:e)rals.  'Fhe  jietitiein  ,state;.s  that 
gleihal  e;limate;  e:hange;  anel  e)e;e;an 
;ie:ielifie;atie)n  will  impair  hieileigieail  anel 
i;ea)le)gie;al  fune:tie)n.s  eif  e:e)lel  wate;r 
e:e)ral.s.  ele;gr€iele  habitat,  anel  ae:tive;lv 
(;re)ele;  e;xisting  e:e)ral  e:e)le)nie;s,  vet  e;ile;.s 
the;  wea  k  by  ()rr  at  al.  (200.1)  em 
])te;re)pe)el.s  anel  the;  re;vie;w  by  Heiffman  at 
al.  (2010)  whie;h  eleies  neit  proviele;  anv 
elire;e:t  e;viele;ne;e  tei  suppeat  the; 
statement.  The;  Heiffman  pape;r  re;vie;w.s 
e)e;ean  acielifie;atie)n  literature  feir  “the 
respe)n.se;.s  eif  key  marine  e:alcifie;r.s  at  the 
eaganismal  level  and  e;xte;nel|sj  the;se; 
eihservatieins.  where;  peissihle.  te; 
potentiid  oute:e)me;s  at  the;  e;e:e)system 
le;ve;l.”  'Flu;  re;vie;w  ele)e;.s  neit  prewiele 
new  infeaination  em  the;  petitioneel 
e:oral.s.  hut  ele)e;.s  state  that  “some  ele;ep- 
living  exirals  may  re;.sist  eli.sseilution 
l)e;e:au.se  ti.ssue;.s  ])re)te;e:t  their  e:arhonate 
skeletems.” 

'Flu;  petitiem  akso  .state;.s  that  “the; 
petitiemeel  e:ea'al  .spe;e;ie;s  are;  unele;r 
.severe.  ])e;rvasive  emel  greiwing  thre;at.s 
from  *  *  *  e)e:e;an  ae:ielifie:iitieai  iiiul 
e:limate  e:hange;”  emel  eigeiin  e:ites 
Hofmann  at  al.  (2010).  Heifinann  at  al. 
(2010),  he)we;ve;r.  ele)e;s  neit  nu;ntiem  emv 
e)f  the;  petitiemeel  e;e)ral.s  hut  reither  emlv 
.spe;e:ifie:ally  elise;usse;.s  the;  e;e)le)nieil 
.se:le;r<ie:tinian,  L.  partasa,  frean  the;  Neath 
Atlanlie:  Oe:e;em.  As  ne)te;el  eiheive,  L. 
partasa  is  a  ve;ry  eliffe;re;nt  .spe;e:ie;.s  frean 
the;  petitieineel  taxa  emel  we;  finel  im  basis 
tei  infer  that  the;  ])e;titieme;el  e:e)ral.s  wemlel 
re;,si)e)nel  similarly  te;  e)e:e;em  ae;ielifie:eitiem 
ea-  e;limate;  e:hange;.  3’e)  the;  e:emtrary. 
e;xte;n.sive;  oh.se;rvatieai.s  inaele  in  situ 
eluring  the  last  ele;e;eule  inelie:ate;  that 
eieaals  in  Alaska  (ine;lueling  nianv  eif  the 
petitiemeel  s|)e;e;ie;s)  are;  thriving  at 
elepths  well  below  the  saturatie)n 
horizeens  in  the;  Ale;ntiem  Islemels  (Steene, 
2000;  Heifetz  at  al.,  2007).  Aelelitieenallv, 
all  .stylasteriels  anel  oe:toe;e)ral.s  (ine;liuling 
all  e)f  the  petitiemeel  taxa)  have  external 
tissue  that  woidel  in.snlate  the  skeleton 
fre)m  ae:ielie;  water,  se;  they  niciy  neet  be; 
cis  su.se:e;ptible;  te;  the  effe;e:t.s  e)f  e;e)rre).sive; 
.seawater  as  e)the;r  eergani.sins  that  l<ie:k 
this  tissue  coverage  (Ruele)lfo-Me;tal])a. 
2011).  In  smnmary.  while;  e;oral.s  in  other 
])art.s  of  the;  weerlel  have  e:e)nu;  mule;r 
pre.ssure,  ine:lueling  fre)in  the;  e;ffe;e:ts  e)f 
e:limate;  e:hange  anel  e)e:e;an  ae:ielifie:iitie)n, 
the;  little  inlbriniitie)!!  that  e;xist.s 
re;g;ireling  the;  pe;titie)ne;el  e:e)lel  wate;r 
e:e)rals  is  tea;  insubstiintial  te;  inelie:ate; 
that  they  nuiv  be;  thre;ate;ne;el  bv  the; 
e;ffe;e:ts  e)f  e;liinate;  e:hange;  anel  e)e:e;im 
;u;ielifie;atie)n. 

'Flu;  infeerinatie)!!  ])re;se;nte;el  in  the; 
j)e;titie)n  on  threats  fre)m  e;e)nnnere:i;d 
fishing  ele;se;ribe;s  how  fishing  ge;ar  e:emlel 
affe;e:t  e:orals.  but  it  unele;r.state;.s  the; 
ele;gre;e  e)f  e:em.servatie)n  ])re)viele;ei  by  the 


suito  of  manaoiMiuMit  inoasuros  takon 
snico  2005  to  protect  corals  and  other 
s(Misitiv(!  sea  floor  habitats  in  Alaska, 
which  }>i-oatly  alleviate  these  threats  On 
lime  28.  2000.  NMf’S  finalized 
mgulations  to  niiniinizi!  the  effects  of 
fishiiif-  on  I-.s,sential  Fish  Habitat 
mchiding  suh.stantial  new  measures  to 
addre.ss  concerns  about  the  impacts  of 
bottom  trawlin<>  on  benthic  habitat 
(particularly  on  coral  communities)  in 
IH!  Aleutian  Islands  and  (hilf  of  Ala.ska 
(71  I'R  .10004).  The  regulations 
established  the  Aleutian  Islands  Habitat 
(.onservation  Area  (AIHC:A)  to  prohibit 
all  bottom  trawling  in  the  Aleutians 
outside  the  hi.storical  footjirint  of  the 
fishery.  Over  05  percent  of  the 
management  area  (277.100  .stpiare 
nautical  miles  (nm^))  and  00  percent  of 
bshalile  depths”  are  closed  to  bottom 
trawling.  Additionally,  the  regulations 
ostabhshed  six  Aleutian  Islands  Coral 
Habitat  Protection  Areas  totaling  1 10 
miC  with  especially  high  densitv  coral 
mu  sponge  habitat  that  were  closed  to 
all  liottom-contact  fishing  giiar 
(iionpelagic  trawl,  dredge,  dinglohar 
pot.  and  hook-and-line).  The  regulations 
akso  identified  10  .seamounts  (mo.stlv  in 
he  (mil  oi  Ala.ska)  as  Habitat  Protection 
Areas  and  similarly  clo.sed  them  to  all 
l)()tloin  contact  li.shing  to  protect  corals 
and  other  habitat  features.  The  same 
mgiilations  clo.sed  10  (hilf  of  Alaska 
Slope  Habitat  Con.servation  Areas 
totaling  2.080  nm^  to  bottom  trawlin<> 
and  clo.sed  5  (hilf  of  Alaska  Coral 
Habitat  Protection  Areas  totaling  1.1.5 
miC  to  all  bottom  contact  fi.shing.  Other 
substantial  closures  in  the  Aleutian 
Island.s.  such  as  the  Steller  Sea  Lion 
J)rotection  measures,  further  limit  the 
areas  open  to  bottom  trawling  and 
therefore  jirotect  coral  habitat. 

Preliminary  CdS  analysis  of  the  NMFS 
trawl  survey  data  show  that  in  the 
Aleutian  Islands.  ;i0  ])ercent  of  coral 
records  are  located  in  the  AlCHA  alone 
which  is  Ch)^^^^^^  ! 

NMI'S  has  also  conducted  cooperative  I 

research  with  the  fishing  industrv. 
resulting  in  gear  modifications  to  trawl  ' 
sweeps  that  have  been  shown  to  reduce  1 
lie  effects  of  non-pelagic  trawls  on  ; 

benthic  invertebrates  in  the  13erin<>  Sea 
andCulfofAla.ska.  "  j 

The  petition  suggests  that  corals  in  (■ 

llie  liering  Sea  canyons  remain  s 

miprotecled  from  the  effeids  of  fishine  / 
and  as.serts  that  such  corals  are  thendore  ( 
vulnerable.  In  2008  and  2007.  the  North  a 
I  acif ic  f  ishery  Management  Council  i, 

considered  protection  measures  for  „ 

submarine  canyons  hut  ultimatelv  c, 

|)ostponed  taking  action  hecaii.se  n 

scientific  information  was  not  available  'l 
to  e.stahhsh  the  dependence  of  managed  pi 
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fish  species  on  habitat  features  of  the 
canyons.  A  2007  expedition  to 
Zhemchug  and  Prihilof  Canyons  led  to 
II  publication  of  a  paper  with  new 
inlormation  (Miller  e/  u/..  2012).  In 

**'‘'^'‘uuicil  reipiestiid  that 
NMI'S  review  and  summarize  exislin<> 
ami  new  informalion  on  the  c:anvons." 
their  habitat,  and  fish  associations  in 
tho.se  areas  to  a.s.si.st  the  Council  in 
determining  whethm-  anv  liotential 
'  luture  management  actions  are 

warranted.  The  analysis  will  include  the 
It  coral  species  in  the  canvons.  hut  there 
IS  no  indication  at  this  time  that  corals, 
nu. hiding  the  lew  jietitioned  sjiecies 
tliat  are  found  there,  face  risks  from 
commercial  fi.shing  that  mav  warrant 
listing  the  specie.s  as  threatened  or 
endangered. 

With  regard  to  increa.sed  shipping  and 
touixsin  traffic  and  oil  .spifi.s  that  mav 
iiccomjiany  such  increa.ses.  the  petition 
a.s.serts  that  the  ri.sk  of  spills  will 
intensify  over  time.  According  to  the 
petition,  most  traffic  to  the  Hering  Sea 
and  Arctic  transits  Unimak  Pa.ss. 
thereby  jilacing  corals  in  the  Aleutian 
’  Islands.  Hering  Sea.  and  Culf  of  Alaska 
at  ri.sk.  NOAA  has  develojied  llu' 

((,N()ML)  model  to  predict  the 
trajectory  and  weathering  of  oil  spilks. 
vind.s.  currents,  tides,  and  climatologv 
can  all  he  u.sed  as  inputs.  However,  this 
IS  a  siirlace  Irajectory  model  and  a 
vertical  mixing  com])onenl  is  not 
available.  Data  on  currents  in  the 
Aleutian  Islands  are  general  at  best,  and 
tbe  ])et  it  ion’s  a,s.sertion  that  the 
“currents  would  therefore  he  fikelv  to 
tran.sport  oily  water  to  cold  water  i:oral 
sites  ■  IS  unsup])orted.  as  there  is  no 
re.search  to  suggest  a  mechanism  for 
likely"  transport  of  oil.  Deeii  water 
llowing  north  in  the  Pacific  0,:e;,n 
encounters  the  Aleutian  Trench  where  it 
IS  forced  u])  onto  the  Aleutian  Trench 
and  into  the  Hering  Sea  through  the 
inanv  island  pa.sses  (John.son.  200:3) 
Woodhy  f./ fd.  (2000)  attempted  to  | 

luclude  currents  in  modeling  coral  ‘ 

distrihution  in  the  Aleutian  Islands,  hut 
stated  ‘‘reliable  and  high  resolution  ! 

current  data  were  not  available  for 
model  development  due  to  the  general  [ 
lack  of  current  oh.servations  in  the 
central  Aleutian  kslands."  This 
statement  is  true  throughout  the  I 

Moo-Il""''  •‘^“‘■liaiiek  II 

(1  .Lt.f)  analyzed  spill  respon.ses  in  tidal  d 
amt  .subtidal  environments  and  n 

included  hermatypic  corals;  however.  ,■ 

mechanisms  for  transport  of  oil  j.' 

(.omjionents  to  depths  tvjiical  of  the  ). 

Ijolitioned  s])ecie.s  in  Ala.ska  are  not”  fi 

discu.s.sed.  Inlormation  |)re.sented  in  the  di 
petition  related  to  the  Deepwater  tl 


Horizon  oil  .spill  i„  Hu.  (fiilf  of  Mexico 
and  the  effects  of  oil  on  Chilf  of  Mexico 
'  deep  water  corals  is  not  directlv 
relevant  in  Alaska  as  the  Dei-pwater 
Horizon  spill  occurred  at  a  depth  of 
1.25‘)  m  in  an  environment  vastlv 
‘I'fJerent  than  the  Aleutian  Islands  or 
other  Alaskan  waters.  Fewer  than  a 
(O/.en  exploratory  wells  have  been 
drilled  (and  suh.seciuently  abandoned)  in 
deep  (<  100  m)  central  Hering  Sea 
waters,  and  there  has  been  no 
le  exploratory  activitv  in  the  Aleutian 
slands  No  wells  have  been  developed 
lur  inoduction  and  no  iilatforms  exist. 

I  here  IS  a  moratorium  on  exploration  in 
Oii.stol  Hay  until  at  least  2017.  In  the 
Arctic,  several  wells  exist;  however 
most  are  developed  through  human- 
made  drilling  islands  in  .shallow  water 
,{  (<  1 5  m).  Fxidoration  in  the  Chukchi 

Sea  in  2012  was  conducted  in  50  m  of 
water. 

rile  petition  cites  recent  discoveries 
of  corals  in  the  Chukchi  Sea  as 
examples  of  corals  at  risk  from  oil 
exploration  and  develojmient.  However, 
tile  sjiecies  encountered  in  that  instance 
was  a  .soil  coral.  (;er.se/mV/  ruhiforwis. 
winch  is  not  included  in  the  petition 
1  lie  petition  states  that  "the  densitv  and 
coverage  of  cold  water  corals  at  the'  drill 
site  were  similar  to  tho.se  observed  in 
tropical  coral  reefs."  c.iting  a 
AVa.shington  Post  newspaper  article 
(Kilperin.  2012).  yet  the  cited  article 
jire.senls  no  such  conclusion.  Ha.sed  on 
iiilormalion  in  our  files,  the  petitioned 
t:oral  species  do  not  occur  north  of 
approximately  the  Prihilof  l.slands  in  the 
iering  Sea.  apjnoximatelv  (iOO  miles 
(.)bb  km)  .sonlh  of  the  site  of  propo.sed 
oil  exploration  drilling  in  the  (Jhukchi 
Sea.  The  ])etition  does  not  present 
suh.stantial  information  on  jio.ssihle 
threats  from  oil  exploration  or 
(lovelopment  to  the  petitioned  spei  ies 
m  Ala.ska. 

beginning  in  2012.  NMFS 
implemented  a  :i  year  field  research 
prograin  in  Ala.ska  as  part  of  NOAA’s 
Deep  Sea  Coral  Research  and 
lechnology  Program,  which  may  help  to 
an.swer  .some  of  the  unknown  (iiiestions 
with  regard  to  corals  in  Ala.ska.  The 
goals  of  the  program  are  to  better 
under.stand  the  location,  di.strihution 
(K.o.syslem  role,  and  status  of  deep-.sea 
coral  and  sponge  habitats.  Re.search 
priorities  include  determining  the 
( hsirihution.  ahundance  and  diversilv  of 
(  eep-sea  {lorals  and  siionges  (and  iluiir 
distnhuliou  relative  to  fishing  activity); 
compiling  and  interpreting  habitat  and 
substrate  maps;  determining 
as.sociations  of  commerciallv  important 
tish  specie.s  (e.sjiecially  juveniles)  with 
doep-sea  coral  and  sjionge  habitats  and 
ttie  contribution  oftho.se  habitats  to 
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fisheries  })ro(lu(:tion;  determining  the 
impacts  of  fishing  gears  and  testing  gear 
modifications  to  reduce  anv  impacts: 
determining  rec:ov(!rv  rates  of  deep-sea 
coral  and  sponge  communities  from 
l)livsical  distnrl)anc(!;  and  estal)fishing  a 
long-term  monitoring  ])rogram  to 
determine  the  potential  idfects  of 
climate  change  and  ocean  acidification 
on  dee])-sea  coral  and  sponge 
ecosystems.  Additionally.  NOAA's 
Ocean  Acidification  Program  is 
currently  analyzing  the  carbonate 
mineralogy  of  Ala.skan  corals.  The 
mineralogy  data  will  he  used  in 
conjunction  with  sjiecies  distribution 
data  (depth  and  geographical)  and  the 
])res(!nt  and  projected  aragonite  and 
calcite  saturation  horizons  in  Alaska  to 
predict  the  effei.ts  of  ocean  aciclification 
on  coral  resources  of  the  North  Pacific 
Ocean. 

Petition  Finding 

We  have  reviewed  the  petition,  the 
literature  cited  in  the  petition,  and  other 
literature  and  information  available  in 
onr  files.  We  find  that  the  petition  does 
not  present  substantial  information 
indicating  that  the  requested  li.sting 
actions  may  he  warranted  for  any  of  the 
44  petitioned  species. 

Per  50  CFR  424.14(hK2)(l ).  the 
petition  clearly  re(|nests  that  NMF.S  list 
44  taxa  of  corals  as  threatened  or 
endangerecl  niuUir  the  ESA  and  provides 
the  sci(!ntific  names  for  each  taxon. 

Per  50  CFR  424.14(h)(2)(2).  the 
petition  provides  a  narrative 
justification  for  listing  hut  does  not 
])rosent  information  on  the  jiast  or 
present  nnmhers  or  relative  abundance 
of  the  petitioned  taxa  and  provides 
.scant  information  on  their  distribution. 
Based  on  information  from  the  NMFS 
trawl  surveys,  the  published  literature, 
and  museum  records,  at  least  17  of  the 
petitioned  taxa  have  a  hroailer  depth 
and  geogra])hical  distribution  than 
reported  in  the  petition.  Of  the  44 
])etitioned  taxa,  22  are  new  to  science  in 
the  ])ast  decade  and  have  very  few 
recorded  ob.servations,  and  the 
remaining  22  have  b(;en  recorded 
opportunistically  as  bycatch  in  fish 
surveys  that  are  not  designed  to  sample 
corals.  Systematic  snrvevs  have  not 
b(!en  conducted  to  assess  the 
distribution,  abundance,  or  ])opnlation 
trends  for  any  of  the  ])etitione{l  corals, 
])roviding  no  basis  to  asse.ss  their  status. 
\Ve  conclude  that  too  little  survey  data 
(ixi.st  to  lead  a  reasonable  person  to 
conclude  that  the  small  number  of 
documented  occurrences  of  the 
l)etitioned  taxa  may  ecpiate  to  a  risk  of 
extinction  due  to  low  population  size, 
either  now  or  in  the  foreseeabU;  future. 


Per  50  CFR  424.14(b)(2)(3).  the 
petition  i)rovides  little  information 
regarding  the  status  of  the  species.  W(; 
have  .somewhat  more  information 
including  ob.servations  from  bycatch  in 
NMFS  trawl  surveys,  but  systematic 
surveys  for  these  corals  have  not  been 
undertaken.  At  least  17  of  the  petitioned 
taxa  have  a  wider  distribution  than  is 
ixiflected  in  the  petition. 'I'lie  threats 
cited  in  the  petition  are  ocean  warming, 
ocean  acidification.  c;ommercial 
fisheries,  oil  spills,  and  oil  and  gas 
exploration  and  development. 
Information  pre.sented  in  the  petition 
regarding  the  effects  of  climate  change 
and  ocean  acidification  on  the 
petitioned  taxa  is  too  tenuous  or 
un.su])ported.  Also,  information  in  our 
files  and  the  published  literature 
(discussed  above)  suggests  that  certain 
corals  off  Alaska  might  be  more  resilient 
to  the  effects  of  ocean  acidification  than 
the  petition  implies,  leading  ns  to 
conc:hide  that  there  is  not  substantial 
information  that  would  lead  a 
reasonable  per.son  to  believe  that  the 
petitioned  corals  may  be  thnnitened 
with  extinction  due  to  the  effects  of 
c:limate  change  and  ocean  acidification. 
eith(;r  now  or  in  the  foreseeable  future. 
R(;garding  comimncial  fisheries,  tlu; 
petition  discusses  general  threats  from 
trawling  and  other  bottom  contact 
fishing  but  fails  to  provide  a  complete 
de.scription  of  the  ])rotective  measures 
that  NMFS  has  implementcul, 
l)articularly  since  20()(),  to  protect 
extensive  areas  of  sea  floor  habitat  off 
Alaska;  many  of  the  measures  w(!re 
ex])res.sly  designed  to  ])rot(!ct  corals. 
While  some  of  the  petitioimd  taxa  may 
well  exist  in  areas  that  rcnnain  open  to 
bottom-contact  fishing,  due  to  the 
extensive  fishery  restrictions  in  place  to 
|)rotect  coral  habitats  and  the  reasonable 
inference  that  the  })etitioned  taxa  likely 
have  a  wider  distribution  than  has  yet 
been  documented  in  the  limited  surveys 
conducted  to  date,  we  find  insufficient 
information  to  lead  a  reasonable  person 
to  believe  that  such  fishing  threatens 
those  corals  with  extinction,  either  now 
or  in  the  foreseeable  future.  Regarding 
oil  spills  and  oil  exploration  and 
develo])ment,  the  petition  discusses 
increasing  human  activity  that  mav 
result  in  an  increased  risk  of  spills,  but 
does  not  ])res(!nt  substantial  information 
suggesting  that  the  j)etitioned  corals  will 
face  ex])osnre  to  spilled  oil  that  would 
present  a  risk  of  extinction. 

Fer  5t)  CFR  424.1 4(b)(2)(4),  the 
petition  includes  referenc:es  and  maps, 
although  as  noted  above,  we  conclude 
that  overall  the  petition  does  not 
provide  substantial  information  to 
.su|)])ort  its  conclusions,  and  the  maps 


do  not  accuratelv  reflect  the  known 
distribution  of  the  petitioned  taxa 
(acknowledging  that  even  the  known 
distribution  is  likely  not  the  complete 
distribution,  since  comprehensive 
surveys  have  not  been  nndertakcai). 

References  (Mted 

A  com|)lete  list  of  all  references  is 
available  upon  recjue.st  from  the  NMF.S 
office  in  junean,  Alaska  (see 
ADDRESSES). 

Authority:  'flu;  aiitliorily  for  tliis  notion  is 
tin;  En{lano(;r(;(l  .Species  Act  of  1?)7:t,  as 
anu;n(le(l  (Ifi  ll..S.(:.  1.5:tl  e/  .sw/.). 

Dated:  F(;l)ruary  H.  2013. 

Samuel  1).  Rauch  III, 

Daputv  Assisldiil  Administmlar  for 
no^uldtorv  Programs,  performing  the 
functions  ond  duties  of  the  Assistant 
Administrator  for  Fisheries.  A'cdioiud  Marine 
Fisheries  Senice. 

IKK  Duo.  2l)i;i-0:{47.")  filed  8:4.')  am| 

BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Final  Management  Plan  and 
Environmental  Assessment  for  Monitor 
National  Marine  Sanctuary:  Notice  of 
Public  Availability 

agency:  Office  of  National  Marine 
.Sanctuaries  (ONM.S),  National  ()c:ean 
.Service  (NO.S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  (Commerce  (DO(i). 

ACTION;  Notice  of  itublic.  availability. 

SUMMARY:  NOAA  is  releasing  the  final 
management  plan  and  environmental 
assessment  for  Monitor  National  Marine 
.Sanctuary. 

DATE:  The  final  management  plan  and 
environmental  a.sse.ssment  for  Monitor 
National  Marine  .Sanctuary  is  now 
available. 

ADDRESSES:  To  obtain  a  co])v  of  the  final 
management  plan  and  environmental 
assessment,  contact  the  Management 
Flan  Review  Coordinator,  Monitor 
National  Marine  .Sanctuary,  100 
Mu.seum  Drive.  Newi)ort  News,  VA 
23000;  (757)  591-7328;  or  via  email  at 
Monit()r@no(i(i.a()v.  (;o])ies  can  akso  be 
downloaded  from  the  Monitor  National 
Marine  Sanctuary  (MNM.S)  Web  site  at 
hitp://iiionitor.n()(i(i.<’ov. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Shannon  Rides  at  (757)  .591-7328. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

On  lanuary  30, 1975.  the  National 
Oceanic  and  Atmospheric 
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Adininistralion  (NC)AA)  designated 
Monitor  National  Marine  Sanctuary 
(MNMS)  as  the  nation’s  first  national 
marine  sanctnarv.  MNMS  |)rotects  the 
wreck  of  the  famed  Cavil  \Var  ironclad. 
IIS.S  Monitor,  luist  known  for  its  battle 
with  the  {acnfcHlcMate  ironclad.  (iSS 
\'i/g/n/cj  in  Hampton  Roads.  VA.  on 
Ma'rcli  t).  18(i2. 

NOAA  hcjgan  to  revicnv  the 
management  j)lan  for  MNMS  in 
Dc;c;emher  2008  with  public:  .scoping 
(inc:lucling  mc;etings).  This  was  followcul 
by  mcuitings  of  sanctuary  advisory 
council  working  groups  to  clevelo])  the 
ac;tion  ])lans  of  the  managcnmait  plan. 

NOAA  rclccaseci  a  draft  reviscul 
management  plan  on  April  12.  2012. 
and  ac:c:eptecl  ciomments  through  )une 
22.  2012  (77  F.R.  22701).  During  the 
public  c:omment  period.  NOAA  held 
five  public;  nu;citings  in  Raleigh.  NC. 
Wilmington.  NC.  llciaufort.  NC.  Nags 
Hciacl.  NCk  and  Ncnv])c)rt  News.  VA. 
('.omments  c:an  he  viewcul  at  http:// 

\\  \vw.ro‘’itl(itions.gov  with  cic)c:kc;t 
numhca-  NOAA-NO.S-201 2-0070.  All 
c;omments  rcu:eivecl  arc^  addressed  in 
Afjpondix  I:  nos})onso  to  Public 
emoluments. 

II.  Fnvironmental  Assessment 

NOAA  prc;parecl  an  environmental 
as.sccssment.  pursuant  to  the  National 
Rnvironmental  Polic;v  Ac;t,  that  analvzes 
the  environmcaital  impacits  of  the; 
revised  management  plan.  NOAA's 
analysis  of  environmcaital  impac:ts  of 
this  ac:tic)n  residtcul  in  a  finding  of  no 
signific;ant  imjiact. 

Diilcut;  l■■(!l)rlla^v  0.  2013. 

Daniil  |.  liasla. 

Director.  Office  of  Xolioniil  .Marine 
Sanctuaries. 

|FR  Doc.  2()KC-0:C4:U)  Filed  8:45  anil 

BILLING  CODE  3510-NK-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC491 

Fisheries  of  the  Gulf  of  Mexico; 
Southeast  Data,  Assessment,  and 
Review  (SEDAR);  Public  Meeting; 
Correction 

AGENCY:  National  Marine  Fisheries 
Sca’vic:e  (NMFS).  National  Oc;eanic:  and 
Atmospheric  Administration  (NOAA), 
Commca'c:e. 

ACTION:  (xirrecition  to  nc)tic:e  of  .SFDAR 
.Stc:c;ring  {  Aimmittee  mecling. 

SUMMARY:  This  document  c:c)rrc!cts  an 
error  made  to  the  mecling  cle.sc:riptic)n  in 
the  DATES  .sec;tic)n  for  the  SEDAR 


.Steering  ('.ommittee.  The  original 
cloc:ument  published  in  the  Federal 
Register  on  Fcln  uarv  8,  2013,  and  all 
other  information  remains  unchanged 
and  will  not  he:  rc;pc;atecl  in  this 
cloc:ument.  .See  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  SEOAU  address:  lO.'l.f)  Faber 
idace  Drive.  .Suite  201,  N.  (]harlestc)n. 

.SC  2040.'). 

FOR  FURTHER  INFORMATION  CONTACT:  )c)hn 
(kninic;hael,  .SEDAR  Program  Manager; 
jihone  (843)  .‘)71-43()();  email: 
john.cariui(:hael@safmc.net  or  Andrea 
(irahman.  SEDAR  Administrative 
Assistant:  phone  (843)  .')71-430();  email: 
and  tea. ‘.>r(thiuan@sa  fine.  net. 
SUPPLEMENTARY  INFORMATION: 

(morrection 

In  the  Federal  Register  of  Fc:hruarv  8, 
2013.  in  FR  Doc;.  2013-02870.  on  ])age 
0372.  in  the  first  c:c)hnnn.  c:orrc;c:t  the 
DATES  c:a])tic)n  to  rc:acl  as  follows: 

DATES:  The  .SEDAR  .Steering  (;c)mmittc:e 
wc:hinar  will  he;  held  on  Fciliruary  2,'). 
2013.  from  11  a.m.  to  1  ]).m.  E.ST. 

Authority:  18  U..S.(;.  1801  et  seij. 

Diilecl:  I'cliniarv  8,  2()i:i. 

T'rac:(;y  1..  Thompson, 

Actin<i  Deputy  Director.  Office  of  Sustainable 
Pislunies.  National  Marine  Fislnnit^s  Servici'. 
|FK  Doc.  2(li;t-(i:t:i(i8  Filed  2-i:t-i:i:  8:45  ani] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Sea  Grant  Advisory  Board 

AGENCY:  National  ()c;eanit:  and 
Atmospheric:  Administration, 
Cc)mmc:rc;e. 

ACTION:  Nc)tic;e  of  public:  nu;eting. 

SUMMARY:  This  nc)tic;e  sets  forth  the 
sc:heclule  and  ])ropc)secl  agenda  of  a 
forthc;c)ming  mecling  of  the  National  .Sc;a 
(bant  Aclvisorv  Board  (Board).  Board 
memheirs  will  clisc:iiss  and  provide; 
aclvic:c;  on  the  National  .Sea  Crant 
Cc)llc;gc;  Program  in  the  arc;as  of  program 
evaluation,  stratc;gic;  planning, 
c;cluc;ation  and  c;xtc;nsion,  sc:ic;nc;c;  and 
tc;c:hnology  programs,  and  other  matters 
as  clc;sc:rihc;cl  in  the  agc;ncla  foimcl  on  the 
National  .Sc;a  (irant  Cc)llc;gc;  Program 
\Vc;h  site  at  blip:// 
www.seaarant  .noaa  .aov/leadersbip/ 
advisory  board. btnd. 

DATES:  The  announc;ecl  mc;c;ting  is 
sc:hc;chdecl  8:01)  a.m.-.'):()()  ]).m.  E.ST 
Monday,  Marc:h  4  and  8:00  a.m.-.'):00 
p.m.  E.ST  Tuesday,  Marc:h  .I,  2013. 


ADDRESSES:  The  mc;c;ting  will  he;  held  at 
the;  Melrose  Hotel,  2430  Pc;nnsylvania 
Avc;nuc:  Northwest,  Washington,  IX; 
20037. 

.S/c//((.s:  The;  mc:c;ting  will  he;  open  to 
l)ul)lic;  ])artic:i])ation  with  a  l.'l-minutc; 
])uhlic:  c:ommc;nt  ])c;riocl  on  Tuc;sclay. 
Marc.h  .')  at  11:00  a.m.  E..S.'r.  (c:hc;c:k 
agc;ncla  on  Web  site;  to  c:onfirm  time;.) 

The;  Board  c;xpc;c:ts  that  public; 
statements  ])rc;sentc;cl  at  its  mc;c;tings  will 
not  he  repetitive  of  prc:vic)usly 
submitted  vc;rhal  or  written  statements. 

In  gc;nc;ral.  c;ac:h  individual  orgrou]) 
making  a  vc;rl)al  ])rc;sc;ntatic)n  will  he; 
limitc;cl  to  a  total  time  of  thrc;c;  (3) 
minnti;s.  Written  c:ommc;nts  should  he 
rec:eivc;cl  by  the  Dc;signatecl  Fc;cleral 
()ffic:erhy  February  20.  2013  to  provide 
sufficient  time  for  Board  rc;vic;w.  Written 
c:c)mmc;nts  rc;c:eivc;cl  aftc;r  Fehruary  20, 
2013  will  he  distributed  to  the;  Board, 
hut  mav  not  he  rc;vic;wc;cl  prior  to  the 
mc;c;ting  date.  .Sc;ats  will  he;  available;  cm 
a  first-c:c)mc;.  fir.st-sc:rvc;cl  basis. 

Sjiecial  Accoinodalions:  Thc;se 
mec;tings  arc;  physic:ally  ac;c;c;ssihlc:  to 
pc;c)ple  with  disabilities.  Recpiests  for 
sign  language  intc;r])rc;tatic)n  or  othc;r 
auxiliarv  aids  should  he  clirc;c:tc:cl  to 
ldizal)c;th  Ban.  Dc;signatc;cl  lH;clc;ral 
()ffic:c;r  at  301-734-1082  by  I*’c;hruary  22, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Eli/.ahc;th  Ban.  Dc;signatc;cl  Federal 
(lffic:c;r.  National  .Sea  Crant  (;ollc:gc; 
Program.  National  ()c;eanic;  and 
Atmc)sphc;ric;  Administration,  131.')  East- 
We.st  liighwav.  Room  11843,  Silver 
Siiring.  Maryiand  20010,  (301)  734- 
1082. 

SUPPLEMENTARY  INFORMATION:  The; 

Board,  which  c:c)nsists  of  a  halanc:c;d 
representation  from  ac:aclemia,  industry, 
state  government  and  c;itizens  groujjs, 
was  c;.stal)lishc;cl  in  1070  by  .Sc;c;tic)n  200 
of  the  Sea  Crant  Improvement  Act  (Pub. 
E.  04-401,  33  U.S.C.  1128).  The  Board 
advises  the  .Sc;c:rc;tarv  of  (]c)mmc;rc:e  and 
the  Dirc;c:tc)r  of  the  National  .Sc;a  Crant 
Collc;gc;  Program  with  re;.s])c;c;t  to 
c)pc:ration.s  unclc;r  the  Act,  and  suc;h 
other  matters  as  the  ,Sc;c;rc;tary  refers  to 
them  for  rc;vic:w  and  aclvic:c;. 

The;  agenda  for  this  mc;c;ting  will  he; 
available;  at  bttp:// 

WWW. seaarant.noaa.aov /leadership/ 
advisorvboard.biml. 

lliitccl;  F’eliriiary  8.  2013. 
lascin  Dcinalclsiii), 

Ohief  Financial  Officer/Chief  Administrative 
Officer.  Office  of  Oceanic  and  Atmospheric 
Hesearch.  X'atiomd  Oceanic  and  Atmospheric 
Administndion. 

|FK  Doc.  2(n;i-():i44(i  Filod  2-i:i-i:i;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meetings,  Cancellation 

agency:  ll.S.  Ccuisniner  I’rodiict  Safety 
(’.onunission 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  Vol.  78.  No.  27.  Friday. 
February  8.  2013.  i)age  0387. 

ANNOUNCED  TIME  AND  DATE  OF  MEETING: 
Wednesday.  Feliruary  13.  2013.  10  a.m.- 
1 1  a.m. 

MEETING  CANCELED.  For  a  r(;(;orded 
nie.ssage  eontaining  the  late.st  agenda 
information,  call  (301)  504-7948. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A.  Stevenson.  Office 
of  the  Secretary.  4330  East  West 
Highway,  Bethesda.  MD  20814  (301) 
504-7923. 

Daliul:  F(!l)niary  12.  2013. 

'I'ocid  A.  Sliiviaison. 

Sccralarv. 

IFK  Hoc.  2()i:i-():i."i()()  I'iliul  2-12-13;  4;1.")  pm] 
BILLING  CODE  6355-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

TIME  AND  DATE:  Wednesday.  February  20. 
2013.  10:00  a.m.-ll:00  a.m. 

PLACE:  Room  420.  Bethesda  Towers. 

4330  East  West  Highway.  Bethesda. 
Maryland. 

STATUS:  Ciommission  Meeting — Ojien  to 
the  Fuhlic. 

Matters  To  Be  Considered 

Dacisional  iV/a//er;  Sections  1112/1118 
Re(|uirements  for  Third  l^arty 
Conformity  Assessment  Bodies — Hraft 
Final. 

A  live  webcast  of  tlie  Meeting  can  he 
viewed  at  \v\n\’.cps(:.gov/\\’Hb(:(tst. 

I’or  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-7948. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Todd  A.  Stevenson.  Office  of  the 
Secretary.  U.S.  (Consumer  Product 
Safety  (Commission.  4330  East  West 
Highway.  Bethesda.  MD  20814,  (301) 
504-7923. 

Haled:  I'eliniarv  12.  2013. 

I’odd  A.  SleviMLson, 

Sacratary. 

|FK  Doc:.  2(n:i-(l3.')(il  Filed  2-12-13:  4:15  pm| 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

David  Grant  United  States  Air  Force 
Medical  Center  Specialty  Care  Travel 
Reimbursement  Demonstration  Project 

agency:  Department  ofDefen.se. 

ACTION:  Notice  of  demonstration  project. 

SUMMARY:  This  notice  is  to  advi.se 
interested  jiarties  of  a  Military  Health 
Sy.stem  (MHS)  demon.stration  project 
under  the  authority  of  Title  10.  United 
States  (Code,  Section  1092.  entitled 
David  (irant  United  States  Air  Force 
Medical  (Center  Specialty  (Care  Travel 
Reimhursement  Demonstration  Project. 
This  demonstration  project  is  intended 
to  test  whether  providing  travel 
reimhur.sement  will  increa.se  utilization 
of  the  direct  care  system  hy  selected 
heneficiaries.  The  Military  Treatment 
Facility  (M'l'F)  commander  would 
determine  based  on  the  MTF's 
individual  cajiahilities,  which  specialty 
services  in  the  facility  currently  have 
excess  cajiacity  and  then  offer  those 
S])ecialty  services  to  ipialified 
beneficiaries,  including  TRKCARE 
Prime.  TRKCARE  Standard  and 
TRKCARE  for  Life  (TFE)  beneficiaries, 
who  reside  more  than  one  hour  drive 
time  away  from  the  David  (Crant  United 
States  Air  Force  Medical  (Center 
(D(CM(C).  d’liese  beneficiaries  would  he 
enticed  to  receive  this  .s|)ecialty  care 
from  the  more  distant  MTF  rather  than 
a  closer  authorized  provider  through  the 
])ayment  of  travel  co.sts  from  their 
residence  to  the  MTF.  The  travel 
reimhursement  offered  under  this 
demon.stration  will  include  roundtrip 
mileage  reimbursement  from  the 
jiatient’s  residence  to  DUM(C. 
Reimhursement  may  also  include 
overnight  lodging  for  the  patient  the 
evening  before  an  early  morning 
l-irocedun;  and  travel  for  a  non-medical 
attendant  for  patients  when  medicallv 
indicated.  This  demonstration  will  test 
if  the  travel  reimhursement  incentive 
can  jiroduce  a  cost  of  care  savings 
related  to  the  recapturing  of  selected 
DoD  beneficiaries.  'I’liis  travel  benefit 
will  he  authorized  only  when  the  M'l’F 
commander  (or  designee)  determines 
that  the  DoD  cost  of  funding  the  care 
(including  the  travel  benefit)  in  the  MTF 
is  likely  to  he  less  than  the  DoD  cost  to 
provide  the  care  in  the  |)nrcha.sed  care 
sy.stem.  This  demon.stration  also  seeks 
to  maximize  the  utilization  of  D(CM(C 
specialists,  maintain  an  adecpiate 
clinical  case  mix  of  jiatients  for 
a])])roved  (naduate  Medical  Edm:ation 
program  functioning  in  the  M'l’F,  and 
sustain  readiness-related  medical  skills 


activities  for  the  militarv  jiroviders.  'I’liis 
demonstration  would  he  initiallv 
conducted  at  D('iM(’  and  its  satellite 
clinic,  the  McU.lellan  Ulinic  (M(’.(i)  as 
well  as  the  clinic  located  at  Beale  Air 
Force  Base  (Beale).  However,  it  could  he 
expanded  to  other  M'l’Fs  with  the 
a])])roval  of  the  Assistant  Secretary  of 
Defen.se  (Health  Affairs),  and  a 
snhsecpient  Federal  Register 
notification. 

DATES:  'Phis  demon.stration  will  he 
effective  (it)  days  from  the  date  of  this 
notice  for  a  jieriod  of  thirty  six  (3(5) 
months,  unless  extended  by  a  separate 
action. 

ADDRESSES:  I’RICARE  Management 
Activity  ('I’MA).  Health  Plan  Operations. 
7700  Arlington  Boulevard.  Suite  5101, 
Falls  U.hurch.  VA  22042-5101. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
(juestions  pertaining  to  this 
demon.stration  jiroject,  please  contact 
Maj.  Kevin  Schultz  at  (707)  423-7887. 
SUPPLEMENTARY  INFORMATION: 

a.  Background 

A  basic  ])rinciple  of  the  'I’RICARE 
program  and  the  Militarv  Health  Svstem 
(MHS)  hnsine.ss  design  is  that  M'l’Fs 
have  first  prioritv  for  ])roviding  referred 
sjiecialty  care  or  inpatient  care  for  all 
'I’RKiARE  Prime  enrollees.  If  the  M'l'F 
does  not  have  the  capability  to  jirovide 
the  needed  care  or  cannot  jirovide  the 
care  within  the  riupiired  acce.ss 
stamlard.  then  the  care  will  he  referred 
to  the  'I’RKiARE  provider  network. 
I’RKiARl'i  Prime  acce.ss  standards 
recpure  referrals  for  .s])ecialty  care 
services  to  he  jirovided  with  an 
a])propriatelv  trained  jirovider  within  4 
weeks  or  .sooner,  if  reciuired.  and  within 
1-hour  travel  time  from  the  heneficiarv’s 
residence.  'I'he  geographic  area  that 
represents  1-hour  travel  time 
surrounding  an  M'l’F  is  referred  to  as  the 
Right  of  First  Refusal  (ROFR)  area. 

For  tho.se  Prime  beneficiaries  that  live 
outside  the  ROFR  area,  their  specialtv 
care  is  referred  to  the  civilian  network. 
TRKCARE  Standard  and  'I’FL 
heneficiaries  maintain  freedom  of 
choice  and  may  receive  specialty  care 
from  any  'I’RKiARE  authorized  civilian 
jirovider  or  alternatively  may  elect  to 
receive  their  care  in  a  M'FF  to  the  extent 
such  care  is  available  to  them. 

DoD’s  authority  to  reimburse  travel 
expen.ses  for  'I’RIUARE  heneficiaries  is 
currently  limited  to  the  'I’RKiARk]  Prime 
'I’ravel  Benefit,  provided  pursuant  to  10 
IJS(]  l()74i.  which  reimburses  onlv 
Prime  heneficiaries  for  non-emergent 
medically  nece.ssarv  specialty  care  that 
is  provided  more  than  100  miles  from 
the  beneficiary’s  primary  care  provider’s 
office  to  the  nearest  specialist's  office. 
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Tlie  benefit  is  limited  to  specialty 
referrals  when  no  other  options  for  care 
are  available  within  100  miles  of  the 
primary  care  jirovider.  This 
demonstration  project  is  designed  to  test 
the  effectiveness  of  a  voluntary  local 
tiavel  reimhurseimmt  designed  to 
recapture  certain  specialty  care  within 
the  direct  care  system  for  beneficiaries 
who  reside  outside  of  the  ROFR  area. 

David  (irant  United  .States  Air  P’orce 
Medical  (Center  (IXiMU)  at  Travis  Air 
Force  Base  (AFB)  is  currently  a  llO-hed 
facility  and  fulfills  a  kev  role  in  the  Air 
h'orce  Medical  .Service  as  the  .second 
lai-g(;st  deployment  platform.  A  robust 
TRK'ARF  eligible  po])ulation  remains  in 
the  Northern  California  area,  however 
much  of  it  is  located  just  beyond  a  00- 
minute  drive  time  from  D(iM(].  DCJMC 
also  operates  the  McClellan  satellite 
clinic  (MCC)  in  Sacramento.  This 
.satellite  clinic  offers  an  opportunity  to 
recaptun*  a  larger  IDoD  heneficiarv 
population  than  is  available  in  the 
existing  D(iMC  Prime  Service  Anni  and 
ROFR  area  for  sjiecialtx’  can;.  Bas(;d  on 
surveys  of  existing  patients  at  the  clinic, 
travel  distance  is  the  most  significant 
factor  for  why  patients  do  not  utilize 
nCM(]  for  specialty  care  that  mav  only 
1m!  available  at  the  M  I'F  vice  the  clinic. 

Over  the  last  year.  DCMC  specialties 
have  begun  offering  outpatient  services 
at  NKXl.  with  appointment  availability 
varying  based  on  patient  demand.  The 
majority  of  patient  can?  can  he  i)rovided 
at  MCX;  including  initial  consults, 
medication  management,  and  ])re/post- 
operative  visits.  When  re(iuired.  the 
physician  will  schedule  a  patient  for 
surgery  or  other  procedure  not  available 
at  Nice,  at  DfJMCi.  The  feedback  from 
patients  has  been  very  positive  as  M(X; 
offers  sj)ecialty  services  much  closer  to 
the  patient’s  residence. 

Tfiese  DCJMC  efforts  have  proven  to  he 
very  successful  in  recapturing  specialty 
care  in  the  immediate  area  surrounding 
the  hospital.  Through  this 
demonstration  project.  UCiMC  will  now 
seek  to  reach  the  larger  Ixmeficiarv 
po])ulation  that  resides  beyond  the  80 
minute  drive  time  to  the  MTF  (tho.se 
outside  the  ROFR  area)  to  maximize  the 
direct  care  .system  and  improve  provider 
currency  and  dej)lovment  ca])ahilitv 
through  increased  patient  acuity  and 
volume. 

Under  this  demonstration.  DUMC' 
would  niimhur.se  'I’RKiARlx  Prime. 
I’RIUARF  .Standard,  and  TP’h 
iMMieficiaries  who  live  outside  of  the 
ROl’R  ar(!a  of  DtiMC  for  nnisonahle 
travel  expens(!S  when  they  agree  to 
r(!ceive  si)ecialty  j)rocedures.  including 
diagnostic  and  surgical  j)rocedures  not 
otherwise  available  at  MCC  or  Beale 
AFB.  in  sj)ecialties  determined  by  the 


Commander  of  D(iMC  to  have  exc(!ss 
capacity.  Reimhursement  will  only  he 
authorized  when  the  henef  iciarv  resides 
outside  of  the  ROFR  area  of  the  DCMC 
and  (1)  a  specialty  provider  at  MfX,’  or 
Beale  sends  a  patient  to  DCiMC,  for  care 
not  available  at  MfX'-  or  (2)  a  patient  is 
asse.ssed  hv  a  spcjcialist  who  is  an 
authorized  TRK^ARf-  provider  and 
identified  as  a  candidate  for  a  surgical 
intervention  to  lx;  performed  at  DfiMfi. 
There  will  he  no  re(|uirement  for  a 
network  provider  outside  of  the  Rf)FR 
area  to  nTer  the  jjatient  to  DCMfk  hut 
all  authorized  .specialty  j)roviders  will 
he  given  information  on  how  to  make 
the  referral  if  the  |)atient  desires  to  u.se 
DCMfk  The  demonstration  j)roject  will 
he  communicated  to  the  non-Prime 
beneficiaries  through  multi})le 
communications  channels,  to  include 
provider  outreach  anil  other  media. 

For  purpo.ses  of  this  demon.stration. 
once  the  heneficiarv  is  identified  as 
requiring  a  procedure  at  DCMC.  they 
will  he  referred  to  the  Beneficiary 
Coun.seling  and  Assistance  (Xiordinator 
(BCAC)  at  MCC.  The  BCAC  will  review 
the  patient  information  and  diitermine  if 
the  patient  is  eligible  for  travel 
reimhur.sement.  If  so.  the  B(]AC  will 
brief  the  jjatient  as  to  the  process  and 
assist  the  ])atient  in  apj)lving  for  the 
travel  as  well  as  ])roces.sing  anv  travel 
vouchers.  Travel  for  a  non-medical 
attendant  (NMA)  for  patients  who 
reiiuire  admi.ssion  may  he  authorized 
when  the  attendance  of  a  NMA  is 
medically  indicated.  When  the  patient's 
prociidure  is  to  occur  before  8;()()  a.m.. 
then  reimhur.sement  for  the  patient  and 
an  NMA  may  he  authorized  for  lodging 
for  the  one  night  prior  to  the  jjrocedure. 
The  maximum  reimhur.sement  shall  he 
the  le.s.ser  of  the  actual  lodging  costs  or 
the  locality  lodging  rate.  This  shall  he  in 
addition  to  the  normal  mileage 
reimhursement  of  .ll  cents  jjiir  mile.  If 
the  heneficiarv  is  hospitalized 
overnight,  the  NMA  may  also  he 
authorized  reimhursement  for  the 
mileage  hack  to  their  residence.  The 
MC(;  B(]AC  will  assist  with  making 
arrangements  at  the  Travis  Fisher 
House,  base  lodging,  or  local  hotel, 
based  on  availability.  The  amount  of 
travel  to  DCMC  will  he  minimized  as 
mucli  as  ])ossii)le  by  offering  pre/po.st- 
operative  visits  at  MCC.  as  well  as 
diagno.stic  testing  either  at  M(X^  or  in 
the  civilian  network. 

Bimeficiary  participation  in  this 
demonstration  ])rogram  is  .strictly 
voluntary;  beneficiaries  will  hi;  allowed 
to  seek  sj)ecialty  procedure.s/care  in  the 
private  care  sy.stem  if  they  prefer.  The 
(iO  minute  drive  time  access  to  care 
standard  for  Prime  beneficiaries  would 
still  he  applicable,  so  Prime 


beneficiaries  wanting  to  jiarticipate 
would  have  to  waive  their  access  to  care 
.standards.  The  authorization  and 
oversight  of  the  reimhur.sement  and.  if 
needed,  the  coordination  with  other 
healthcare  insurance  (C)HI)  plans  will  he 
the  responsibility  of  the  MTF. 

h.  Implementation 

This  demonstration  will  he  effective 
no  days  from  the  date  of  this  notice  for 
a  jjeriod  of  thirty  six  (30)  months. 

c.  Fva  I  nation 

The  results  of  this  demonstration  will 
allow  a  focu.sed  study  on  the  impact  a 
voluntary  local  travel  reimhur.sement 
will  have  on  encouraging  TRK-ARE 
beneficiaries  who  live  beyond  a  (it) 
minute  drive  time  to  an  MTF  (tho.se 
outside  the  RQF'R  area)  to  nonethele.ss 
utilize  the  direct  care  .system  for  needed 
specialty  care  in  lieu  of  electing  a  clo.ser. 
purchased  care  i)rovider.  Throughout 
the  demonstration  ])roject.  there  will  he 
monthly  tracking  of  the  numhiir  of 
DUMC  inpatient  admissions  and 
outpatient  encounters  hv  demonstration 
participants  who  reside;  outside  the 
D(iM(]  ROFR  area  for  the  identified 
s])ecialties.  There  will  akso  he  iiuarterlv 
tracking  of  marketing  initiatives  to 
measure  their  effect iv(;ne.ss  in  ensuring 
that  eligible  beneficiaries  in  the  target 
ar(;a  are  aware  of  the  availability  of 
sjjecialtv  serv  ices  at  M(X'  and  the 
corresjxHiding  travel  reimhur.sem(;nt  to/ 
from  IXiMC.  .Success  of  the 
demonstration  would  he  d(;termined  in 
part  by  a  substantial  increa.se  in 
encounters  from  heneficiari(;s  that 
reside  outside  the  DCMC  ROFR  area  for 
identified  specialties  while  at  the  same 
time  there  is  no  increase  in  the  referral 
rate  to  tin;  network  from  DCMC  for  these 
same  specialties  for  TRICARE  Prime 
h(;neficiaries  that  reside  within  the 
ROFR  area.  Data  will  also  he  gathered 
regarding  local  travel  reimhur.sement 
expenditures  and  the  e.stimated 
purchased  care  cost-savings  of 
demonstration  partici]3ants.  y\t  the  end 
of  the  demonstration,  a  thorough 
business  case  analysis  will  he 
conducted  of  the  r(;levant  expenditures 
and  cost-.savings.  in  addition  to  an 
assessment  of  the  demonstration 
project’s  im])act  on  MTF  jiroductivity. 
provider  currency  in  the  identified 
specialties,  and  utilization  of  excess 
capacity  in  the  direct  care  system. 
Following  this  evaluation.  Health 
Affairs  mav  .seek  permanent  authority  to 
imj)lement  a  travel  reimhur.sement 
program  for  certain  beneficiaries  when 
th(;y  agree  to  receive  s])ecialty  care  in 
the  direct  care  sv.stem. 
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l)al(;(l;  I'cljiuary  1. 2013. 

Patricia  L.  'I'oppiii^.s, 

OSD  Faclardl  I{(;f>isidr  Liaison  ( yfficar. 
Do])ailmanl  o!  Dafansv. 

II  K  1)(II;.  2013-03414  2-13-13;  »;4.")  imi| 

BILLING  CODE  5001 -06-P 

DEPARTMENT  OF  DEFENSE 

Defense  Acquisition  Regulations 
System 

Waiver  for  Certain  Defense  Items 
Produced  in  the  United  Kingdom 

AGENCY:  Dofon.so  Aciiuisition 
Regulations  Sy.stein,  Department  of 
Defense  (DoD). 
action:  Notice. 

SUMMARY:  The  Under  Secretary  of 
Defen.se  (Ac(]uisition,  Technology,  and 
hogi.stics)  is  waiving  the  .statutory 
limitation  of  10  U.S.C.  Z.'i.'M  for  certain 
defense  items  produced  in  the  United 
Kingdom  (UK).  The  law  limits  DoD 
procurement  of  certain  items  to  sources 
in  the  national  technology  and 
indu.strial  base.  The  waiver  will  permit 
procurement  of  ennmerated  items  from 
sources  in  the  UK,  unless  otherwi.se 
restricted  by  statute. 

DATES:  This  waiver  is  effective 
beginning  March  1,  2013  until  Febriiarv 
28,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  l-’oley,  OUSD  (ATKL)  Director, 
Office  of  the  Defen.se  Procairement  and 
Acipiisition  Policy,  Oontract  Policy  and 
International  Uontracting.  Room  .')E021, 
3000  Defense  Pentagon,  Washington,  DU 
20301-3000,  teleidione  (703)  093-114.'). 
SUPPLEMENTARY  INFORMATION: 

Subsection  (a)  of  10  U.S.U.  2.')34 
])rovides  that  the  Secretary  of  Defense 
may  procure  the  items  listed  in  that 
subsection  only  if  the  manufacturer  of 
the  item  is  part  of  the  national 
technology  and  industrial  ba.se. 
•Subsection  (i)  of  10  U.iS.C.  2.')34 
authorizes  the  •Secretary  of  Defense  to 
exerci.se  the  waiver  anthority  in 
subsection  (d),  on  the  basis  of  the 
a])plicability  of  paragraph  (2)  or  (3)  of 
that  snb.section.  only  if  the  waiver  is 
made  for  a  particular  item  listed  in 
subsection  (a)  and  for  a  particadar 
foreign  country.  •Subsection  (d) 
authorizes  a  waiver  if  the  •Secretary 
determines  that  a])])lication  of  the 
limitation  “would  inpiede  the  reciprocal 
procurement  of  defense  items  under  a 
memorandnm  of  understanding 
])roviding  for  reci])rocal  ])rocurement  of 
defense  items”  and  if  he  determines  that 
“that  country  does  not  discriminate 
against  defense  items  jnoduced  in  the 
United  .States  to  a  greater  degree  than 


the  United  .States  discriminates  again.st 
defen.se  items  produced  in  that 
country.”  The  .Secretary  of  Defen.se  has 
delegated  the  waiver  authority  of  10 
U..S.U.  2.')34(d)  to  the  Under  .Secretary  of 
Defense  (Acipiisition,  'rechnology,  and 
Logistics). 

DoD  has  had  a  Reciprocal  Di'fense 
Proi.urement  Memorandum  of 
Understanding  (M(JU)  with  the  UK 
since  lt)7.'),  most  recently  renewed  on 
December  10,  2004. 

The  Under  .Secretary  of  Defense 
(Accpusilion,  Technology,  and  Logi.stics) 
finds  that  the  UK  does  not  di.scriminate 
again.st  defen.se  items  produced  in  the 
United  States  to  a  gnxiter  degree  than 
the  United  States  discriminates  against 
defense  items  jjroduced  in  the  UK.  and 
also  finds  that  application  of  the 
limitation  in  10  U..S.U.  2.')34  against 
defense  items  jn  oduced  in  the  UK 
would  imjiede  the  reciprocal 
procurement  of  defense  items  under  the 
MOD. 

Under  the  authority  of  10  U..S.U.  2.')34, 
the  Under  .Secretary  of  Defense 
(Acipusition,  Technology,  and  Logistics) 
has  determined  that  application  of  the 
limitation  of  10  U..S.U.  2.')34(a)  to  the 
procurement  of  any  defensi;  item 
produced  in  the  UK  that  is  listiul  hidow 
would  im])ede  the  nuaprocal 
jirocnrement  of  defense  items  under  the 
MOD  with  the  UK. 

On  the  basis  of  the  foregoing,  the 
Under  .Secretary  of  Defense 
(Accpiisition, 'rechnology,  and  Logistics) 
is  waiving  the  limitation  in  10  U..S.U. 

2.')34(a)  for  procurements  of  any  defen.se 
item  listed  below  that  is  produced  in  the 
UK.  This  waiver  apj)lies  oidy  to  the 
limitations  in  10  U..S.U.  2.')34(a).  I’his 
waiver  applies  to  jnocurements  under 
solicitations  issued  during  the  period 
from  March  1. 2013  to  Fehruary  28. 

2014.  .Similar  waivers  have  been  granted 
since  1998,  most  recently  in  2012  (77  FR 
2278,  January  17,  2012). 

List  of  Items  to  Which  This  Waiver 
Applies 

1.  Air  circuit  breakers. 

2.  Gyrocompasses. 

3.  Electronic  navigation  chart  systems. 

4.  .Steering  controls. 

.').  Pumps. 

0.  Pro])nl.sion  and  machinery  control 
systems. 

7.  Totally  enclosed  lifeboats. 

Manuel  Quiniiiies, 

Edilof.  Dafansa  Acquisition  licgnlations 
System. 

|I  K  I)(k;.  2013-03474  Filed  2-13-13:  a:4.'j  mill 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

TRICARE;  Demonstration  Project  for 
Participation  in  Maryland  Multi-Payer 
Patient  Centered  Medical  Home 
Program  (MMPCMHP)  Demonstration 

AGENCY:  Department  of  Defen.se  (DoD). 
ACTION:  Notice  of  Demon.stration  Project. 

SUMMARY:  'fliis  notice  advises  interested 
parties  of  a  Military  Health  System 
(MILS)  Demon.stration  project  under  the 
authority  of 'fitle  10.  United  .States 
Gode,  .Section  1092,  entitled  Department 
of  Defense  (DoD)  Enhanced  Access  to 
Patient  Gentered  Medical  Home 
(PGMH):  Participation  in  Maryland 
Multi-jjayer  Patient  Gentered  Medical 
Home  Program  (MMPGMHP). 

DATES:  'File  demonstration  program  will 
he  effective  30  days  after  publication  in 
the  Federal  Register  and  have  a  two 
year  duration. 

ADDRESSES:  FRIGARE  Management 
Activity  (TMA),  TRIGARE  Regional 
Office  North,  1700  North  Moore  Street, 
.Suite  1200,  Arlington,  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gapt.  lohn  O'Hoyle.  FMA.  TRIGARE 
Regional  Office — North,  telephone  (703) 
.'■)88-l  831 . 

SUPPLEMENTARY  INFORMATION:  The  MILS 
has  adopted  the  PGMH  concept  as  the 
strategy  of  t:hoice  for  the  direct  care 
system  and  is  now  using  this 
demon.stration  to  evaluate  and  jirovide  a 
PGMH  model  in  the  purcha.sed  care 
jHirtion  of  the  TRIGARE  program. 

The  MILS  defines  PGMH  as  a  model 
of  care  adopted  hv  the  American 
Academy  of  Family  Physicians,  the 
American  Ai:adeniy  of  Pediatrics,  the 
American  Gollege  of  Physicians,  and  the 
American  Osteojiathic  As.sociation  that 
.seeks  to  strengthen  the  jirovider-jiatient 
relationship  by  rejilacing  episodic  care 
with  coordinated  care  and  a  long-term 
healing  relationshij).  In  PGMH  jiractices, 
each  patient  has  an  ongoing  relationship 
with  a  personal  provider  who  leads  a 
team  that  takes  collective  responsibility 
for  jiatient  care.  The  ])rovider-led  care 
team  is  resjionsihle  for  providing  all  the 
patient's  health  care  needs  and,  when 
reepured.  arranging  for  ap])ropriate  care 
with  other  oualified  ])rovider.s. 

A  particular  challenge  in 
implementing  the  PGMH  conce])t  in  the 
purchased  care  portion  of  the  TRIGARE 
program  has  been  the  inability  to 
distinguish  and  employ  reimhursement 
methodologies  which  encourage 
network  providers  to  accept  TRIGARE 
beneficiaries  under  a  Medical  Home 
model.  Gurrent  contractual  incentives 
encourage  network  discounts  which 
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may  also  prove  eounlerproductive  in 
attracting  network  providers  to  a  Pt^MIl 
model. 

Tlie  goal  of  participation  is  to  test  the 
I*(;MH  model  in  (|uaiined  primary  care 
jjractices  to  diitermim!  if  this  model:  (1) 
Provides  higher  (luality  and  more  cost 
eflective  care  for  rRK'.ARF  beneficiaries 
who  n!C(!ive  medical  care  in 
|)articipating  practices  and  (2)  l(;ads  to 
higher  satisfaction  for  i)atient.s  and 
j)rovid(;rs.  The  demonstration  s(!eks  to 
compensate  medical  homes  for 
additional  .servic(!.s  not  traditionally 
covenul  through  fee;  for  service 
niimhursement.  whih;  creating  a  viable 
economic  model  for  health  care 
purchasers  and  maintaining 
administrative  sim])licity.  As  part  of  the 
demonstration.  TRK^ARF.  with  other 
jjayers.  will  provide  additional  fixed, 
.semi-annual  payments  to  participating 
])ractices  for  providing  documented 
evidenci:-l)a.sed  nmdicine;  use  of 
electronic  imulical  records:  care 
coordination:  care  transition 
managmnent:  collaboration  with 
hos|)itals  to  prevent  readmi.ssions:  and 
patient  coaching:  services.  These;  fix(;d 
payni(;nt.s  will  he  we'ighted  based  on 
practice;  size;.  pnie;tie:e;  shiire;  e)f  Miirvlanel 
l)ase;el  I’RK'.ARli  he;ne;fie:iierie;s  anel 
Neitieniid  (kemmitteee;  een  Qeialitv 
Assurane;e;  Patient  (;e;nte;re;el  Me;elie:iil 
Heeine;  (PPfi-PdMH)  re;e;e)gnitie)n  e;rite;ria. 
I’RKiARF  Prime;  anel  .Stanelarel 
he;neiie:iarie;s  will  he;  ;i.s.signe;el/attril)eite;el 
te)  the;  MMP(',M11P  ele;me)nstratie)n  ha.seel 
e)n  e:nrre;nt  TR1(]ARF  Prime;  e;nre)lhne;nt 
anel/e)r  e;viele;ne;e  eef  previeeus  se;rvie:e;s 
|)re)viele;el  te)  TRK’-ARF  Stanelarel 
he;nene:iarie;.s  by  parlie;ipating  j)rae:tie;e;.s. 
TRKiARF  leer  Life  he;ne;rie;iarie;.s  will  he; 
e;xchule;el  from  the;  elemonstration. 
TRIC^ARL  will  e:e)ntinue;  to  jjav  e:laims 
using  existing  re;imhurseme;nt 
me;thoele)le)gie;.s  e;.stahli.sheel  in  32  CFR 
part  1!)?).  In  aelelition.  ine:e;ntive 
j)<iyme;nts  will  he;  maele;  ha.se;el  u])e)n 
e:ale:idate;el  share;el  .savings  anel  me;asnre;el 
ejuality  imj)re)ve;me;nts.  TMA  De;fe;n.se; 
He;alth  Ce)st  Asse;.ssment  anel  Lvaleiatie)n 
(DMCAPF)  .staff  will  e:ale:edate  TRICARL 
l)e;ne;ficiiirv  ce).st  savings  haseel  een 
Maryliinel  He;:ilth  (kere  ('.ejinmission 
me;the)elole)gy.  Pharm:ee:v  e:e).st.s  a.sse)e;iate;el 
with  he;ne;fie:iarie;.s  attril)nte;el  in  the; 
ele;me)nstratie)n  will  he;  me;asnre;el  leer 
informatieenal  pnrpe)se;s. 

Aelelitieenal  informatieni  is  available;  iit 
l}lti)://nih(:(:.nuirvlcin(l.<>ov/j)(:iith/  anel 
will  he;  available  in  the;  'I’RICARL 
()pe;ratie)ns  Manual. 


l)al(!(l:  iMliniiirv  1.  2()i:t. 

Patricia  I.,  'reippings. 

OSD  Liaison  Offioar. 

l)ciHiilnu‘nl  oj  l)i[l(^ns(\ 

IFR  :'(n:i-e):i-41.')  I-iKul  !i:4.'')  ain| 

BILLING  CODE  5001-06-P 


DEPARTMENT  OF  EDUCATION 

Service  Contract  Inventory  for  Fiscal 
Year (FY) 2012 

AGENCY:  Offie:e;  e)f  the;  Chief  Finane.ial 
()ifie:e;r,  D.S.  Dep.ertment  e)f  Lelne;iitie)n. 
ACTION:  Ne)tie;e;  eef  ;ivai lability — FY  2012 
servieie;  e;e)ntrae:l  inve;nte)ry. 

SUMMARY:  Threengh  this  ne)tie:e;.  the 
Se;e:re;tary  anne)nne:e;s  the;  availability  e)f 
the;  De;j)artme;nt  e)f  Lehie:atie)n's  se;rvie:e; 
e'.emti'iict  inventeery  e)n  its  \Ve;h  site,  at 
http:/ /\v\\\v2.od.ao\'/ fund/ datd/ropoit/ 
contracts/ 

scrvicccontntct  invent  oiva})pcndix/ 
scrvicccontractinvcnton'.htnd.  A  .se;r\'ie:e 
e:e)ntrae:l  inve;nte)ry  is  a  te)e)l  feer  assi. sting 
an  age;ne:y  in  he;tte;r  nnele;r.staneling  heew 
e;e)ntr:ie:te;el  .se;rvie:e;s  are;  l)e;ing  useel  te) 
suppe)rt  missie)!!  anel  e)pe;ratie)ns  anel 
whether  the;  e;e)ntnie:te)rs'  skills  are;  being 
eitilize;el  in  ;m  <ip|)re)pri;ile;  m;mne;r. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anelre;w  .Sedlivan.  II.S.  I)e;partme;nt  e)f 
f]ehie:;itie)n,  400  Marylanel  Aveneie  .S\V., 
Wiishingle)!).  DC  20202  hv  ])he)ne  at  202- 
24.')-()4.')0  e)r  eanenl  at 
Andrew. Snllivan@cd. gov. 

If  vein  ii.se  a  te;le;e:e)mmimie;atie)ns 
ele;vie:e;  leer  the  ele;id  ('rDll).  e:all  the; 
Feele;ral  Re;hiv  .Se;rvie:e  (FRS).  toll  iie;e;.  at 
1-800-877-8330. 

SUPPLEMENTARY  INFORMATION:  Se;e:tie)n 
743  e)f  Divisie)!)  C]  e)f  the;  (ie)nse)lielate;el 
Appre)j)riatie)n.s  Act  of  2010,  Pnhlie;  Law 
111-117.  reepiires  e:ivilian  cige;ne;ie;s. 
e)ther  than  the  De;partme;nt  e)f  De;fe;nse;. 
that  are;  re;eiiure;el  te)  submit  an  inve;nte)ry 
in  ae:e;e)relane;e;  with  the  Feelend 
Ae;tivitie;s  Inventory  Refeirm  Act  of  1998 
(Pul).  L.  10.')-270.  31  U.S.C.  .'lOl  ne)te;)  to 
seihmit  their  inye;nte)ries  te)  the;  ()ffie:e  e)f 
Fe;ele;ral  Pre)e:ure;me;nt  Pe)lie:y  (OFPP)  in 
the  ()ffie:e;  e)f  Miinagement  anel  hnelget 
(OMB)  by  De;e:e;ml)e;r  31, 2012.  In 
aelelitie)!!.  .se;e:tie)n  743  re;ejnire;s  the;.se; 
age;ne;ie;s,  whie:h  ine:lnele;  the;  De;|)artme;nt 
e)f  Lelne:atie)n,  te)  (1)  Make;  the;  inve;nte)ry 
available  te)  the;  |)eil)lie:  by  ])e).sting  the; 
inye;nte)ry  e)n  its  age;ne:y  he)me;page;,  (2) 
preeviele;  OFPP  with  the  VVeh  site;  aelelre;ss 
(URL)  e)n  whie;h  the;  inveaiteery  is  l)e;ing 
|)e).ste;el  .se)  that  the;  inye;nte)ry  e:an  he; 
linkeel  te)  a  e:e;nlnil  OMB  VVe;l)  peige;,  anel 
(3)  pnhlish  in  the;  Fe;deral  Register  a 
ne)tie;e;  imne)nne:ing  th;it  the;  inventory  is 
av'ailahle;  te)  the  |)nhlie:  aleeng  with  the; 
name,  te;le;])he)ne;  nnml)e;r,  anel  e;m;nl 
aelelress  e)f  an  age;ne:y  peiint  of  e:e)ntact. 


Threeugh  this  ne)tie:e;,  the;  l)e;])artme;nt 
anne)nne:e;s  the  av'ailahilitv  e)f  its 
inye;nte)ry  een  the;  feel  leewing  \Ve;h  site: 
http://www2.ed. gov/ fund /data/report/ 
contracts/ 

servicecontractinventorvai)pendi.\/ 
servicecontractinventorv.htinl.  The; 
pe)int  e)f  e:e)nl<ie:t  feir  the;  inventeiry  is 
])re)yiele;el  unele;r  the  FOR  FURTHER 
INFORMATION  CONTACT  .se;e:tie)n  in  this 
ne)tie;e;. 

Accessible  Vorinat:  Ineliviehials  with 
elisal)ilitie;s  e:an  eehtain  this  ele)e:nme;nt  in 
cin  ae:e;e;ssihle  feermal  (e.g.,  Braille,  huge 
print,  eer  auelieetape)  e)n  re;e|ne;st  to  the 
l)re)gnnn  e:ontae;t  ])e;rse)n  li.steel  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Electronic  Access  to  This  Document: 
Yeen  e:an  yie;w  this  eleieannent,  as  well  as 
iill  e)thea’  ele)e:ume;nts  e)f  this  De;))artme;nt 
pnl)lishe;d  in  the;  Fe;deral  Register,  in 
text  eer  Aelohe  Portable  De)e;ume;nt 
Feirmat  (PDF)  on  the  Internet  at  the 
fe)lle)wing  site:  www.ed.gov/news/ 
fedregister.  Te)  use;  PDF  yeeei  must  heive; 
Aeleehe;  Ae:re)l)at  Reaeler,  whie:h  is 
available  fre;e;  at  this  site. 

Note;;  l  lu;  ()ITie:iiil  veirsion  e)l  lliis  deiciimeait 
is  till!  (l()(:iniic;iit  piililislieal  in  the;  Fi;ele;ral 
Ki;gisti;r.  I'leie;  lnle;rn(;t  iie:e:e;ss  to  tlie:  ()tiie;ial 
eielilion  e)l  till!  Ki;cle;ral  Re;gi.sti;r  iiiul  the;  (ioele; 
of  l'’eui(aiil  Re;giiliitions  is  av<iilal)le;  on  Cl’O 
,'\e:(;(;ss  ;il:  http:/ /\v\vw. gpoacress.gov/nara/ 
index.hltni. 

Pre»f>raiii  Aiillieirily:  .Siiclioii  743  of 
Division  (i  ol  llie;  Cionsolielaloel 
Ap|)roprialions  Act  of  2010,  I’lil).  1..  111-117. 

Dated:  l-’eiln  iiarv  8,  2013. 

)im  Ke)pc;le;\vski, 

Acting  Deputy  Chief  Financial  Officer. 

|I  K  Doe.  2eu;i-l):i441  Filed  2-i:i-i:i:  8:4,')  and 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Portsmouth 

AGENCY:  De;])artme;nt  of  Energy  (DOE). 
ACTION:  Neitice;  of  0])e;n  Me;e;ting. 

SUMMARY:  This  ne)lie:e  annonne:e;s  ii 
mi;i;ting  e)f  the;  Ivnvironmental 
Management  Site;-S))e;e:ifie:  Aelvisen  v 
Boiirel  (EM  .S.SAB),  Portsmeinth.  'fhe 
Fe;de;nil  7\elyi.se)ry  (ie)mmitte;e;  Ae;t  (Pnh. 

L.  92-483.  88  Stat.  770)  re;einire;s  theit 
j)iil)lie:  ne)tit;e;  e)f  this  me;e;ting  he; 
imne)nne:e;el  in  the  Federal  Register. 
DATES:  Tluirselay,  Mare:h  7.  2013  8:00 
j).m. 

ADDRESSES:  Ohio  State  llniye;rsity, 
Eneleaveir  Cienter,  1882  Shyville  Reieiel, 
Piketon,  Ohie)  4.')881 . 

FOR  FURTHER  INFORMATION  CONTACT:  Cre;g 
Simeintem,  Alternate;  Deputy  De;.signate;el 
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Federal  Officer,  Department  of  Energy 
Fortsinonth/Paducali  Project  Office,  I’o.st 
Office  Hox  700,  Pikcdon,  Ohio  4.')001, 
(740)  807-3737, 

SUPPLEMENTARY  INFORMATION: 

Ihirposa  of  tlw  Board:  'I’he  pur|)ose  of 
the  hoard  is  to  make  r(u:onnnendations 
to  DOE-IiM  and  site  management  in  the 
areas  of  environmental  restoration, 
waste  management  and  related 
activities. 

Tentative  Agenda 

•  (iall  to  Ord(;r,  Introductions,  Review 
of  Agenda 

•  A])proval  of  lanuary  Minutes 

•  Deputy  Designated  Federal  Officer’s 
Oomments 

•  Federal  Coordinator's  Comments 

•  Presentation 

•  Liaisons’  Comments 

•  Administrative  Issues 
Suhcommittee  Updates 

•  Public  Comments 

•  Final  (Comments  from  the  Board 

•  Adjourn 

Public  Participation:  Tin;  meeting  is 
open  to  the  public.  The  EM  SSAB. 
Portsmouth,  welcomes  the  attendance  of 
the  ])iihlic  at  its  advisorv  committee 
mei!tings  and  will  make  every  efldrt  to 
ac:commodate  persons  with  physical 
disabilities  or  si)ecial  needs.  If  you 
r(!(]nire  special  accommodations  due  to 
a  disability,  please  contact  (neg 
Simonton  at  least  seven  days  in  advance 
of  the  meeting  at  the  ])hone  number 
listed  above.  Written  .statements  mav  be 
filed  with  the  Board  either  before  or 
after  the  imieting.  Individuals  who  wish 
to  make  oral  statements  ])(irtaining  to 
agenda  items  should  contact  (ireg 
Simonton  at  the  address  or  tele])hone 
number  listed  above.  Rerpiests  must  be 
received  five  days  jjrior  to  the  meeting 
and  reasonable  provision  will  be  made 
to  include  the  presentation  in  the 
agenda.  The  Deputy  Dcxsignated  Feileral 
Officer  is  empowered  to  conduct  the 
metiting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 
Individuals  wisliing  to  make  public 
comments  will  be  ])rovided  a  maximum 
of  five  minutes  to  ])re.sent  their 
comments. 

Minutes:  Minutes  will  be  available  bv 
writing  or  calling  (ireg  Simonton  at  the 
address  and  phone  nnmb(!r  listed  above. 
Minutes  will  also  be  available  at  the 
following  Web  site:  http://\\’\v\v.ports- 
ssal).  ener<’v.;^ov/. 

Issued  at  Wasliinglon.  IX;.  on  l•'(!l)ruarv  8. 
2013. 

LaT’anya  R.  liutler, 

Daputv  Commiilee  Manaf’ement  Officer. 

IKK  Doe.  2()i:i-();i4:{7  I'ilecl  ain| 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Northern  New 
Mexico 

agency;  Department  of  Energv. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announciLS  a 
combined  meeting  of  the  linviromnental 
Monitoring,  Surveillance  and 
Remediation  (iommittee  and  Waste 
Management  (Committee  of  the 
Ihivironmental  Management  Site- 
Specific  Advisorv  Board  (EM  S.SAB), 
Northern  New  Mexico  (known  locally  as 
the  Northern  New  Mexico  fiitizens’ 
Advisory  Board  jNNMCABj).  The 
Federal  Advi.sory  Committee  Act  (Pub. 

L.  ‘)2-4(i3,  8()  Stat.  770)  rec|uire.s  that 
])ublic  notice  of  this  meeting  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  March  13,  2013, 

2:00  p.m.-4:00  p.m. 

ADDRESSES:  NNMCAB  Conference 
Room,  94  Cities  of  Cold  Road.  Pojoa(|ue. 
NM  HZ.'XXi. 

FOR  FURTHER  INFORMATION  CONTACT: 

Menii:e  Santi.stevan,  Northern  New 
M(!xico  Citizens’  Advisory  Board,  94 
Cities  of  Cold  Road.  Santa  Fe.  NM 
87.'')00.  Phone  (30.'5)  ‘)9.'l-0393;  Fax  (.'105) 
t)8‘)-l  752  or  Ihnail: 
insantistevan@(loa(d.eo\'. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board :'\'he  ])urpo.se  of 
the  Board  is  to  make  recommendations 
to  DOE-EM  and  site  management  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 

Purpose  of  the  Environmental 
Monitorine,  Sun'eillance  and 
Bemediation  Committee  (EMSlrB):  The, 
EMS81R  (Committee  provides  a  citizens’ 
])ers])ective  to  NNMCAB  on  curnmt  and 
future  environmental  remediation 
activities  resulting  from  hi.storical  Los 
Alamos  National  Laboratory  operations 
and.  in  j)articular.  i.ssues  pertaining  to 
groundwater,  surface  water  and  work 
re(]uired  under  the  New  Mexico 
Environment  Dejjartment  Order  on 
(ion.sent.  The  EMS81R  (Committee  will 
keep  abreast  of  DOE-EM  and  site 
programs  and  plans.  The  committee  will 
work  with  the  NNMfiAB  to  ])rovide 
a.ssi.stance  in  determining  priorities  and 
the  best  use  of  limited  funds  and  time. 
Formal  recommendations  will  be 
pro])osed  when  needed  and,  after 
consideration  and  approval  by  the  full 
NNMC^AB,  may  be  .sent  to  DOE-EM  for 
action. 

Purpose  of  the  Waste  Management 
(WM)  Conunittee:The  WM  (Committee 
reviews  jmlicies,  practices  and 


procedures,  existing  and  proposed,  so  as 
to  provide  recommendations,  advice, 
suggestions  and  opinions  to  the 
NNMfiAB  regarding  waste  management 
o])eration.s  at  the  Los  Alamos  site. 

Tentative  Agenda 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  Februarv  13. 

201 3 

3.  Old  Busine.ss 

4.  New  Business 

5.  Update  from  Executive  (Committee — 

(iarlos  Valdez,  (ihair 
0.  Update  from  DOE — Ed  Worth.  Deputv 
Designattul  Federal  Officer 

7.  2:45  ]).m.  Pre.sentation 

8.  3:45  p.m.  Public  Comment  Period 

9.  4:00  p.m.  Adjourn 

Public  Participation:  The  NNMCAB’s 
EMS&R  and  WM  (Committees  welctmie 
the  attendance  of  the  public  at  their 
combineil  committee  meeting  and  will 
mak(!  e\'(;rv  effort  to  ac:commodate 
persons  with  physical  disabilities  or 
special  needs.  If  vou  reriuire  special 
accommodations  due  to  a  disability, 
please  contact  Menice  .Santi.stevan  at 
least  seven  days  in  advance  of  the 
meeting  at  the  telephone  number  li.sted 
above.  Written  statements  may  be  filed 
with  the  Committees  either  before  or 
after  the  meeting.  Individuals  who  wish 
to  make  oral  statements  pertaining  to 
agenda  items  should  contac:t  Menice 
.Santi.stevan  at  the  address  or  telephone 
number  listed  abovi;.  Recpiests  must  be 
received  five  days  prior  to  the  meeting 
and  reasonable  j)rovision  will  b(!  made 
to  include  the  presentation  in  the 
agenda.  The  Deputy  Designated  Federal 
Ofiic:er  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 
Individuals  wishing  to  make  public 
comments  will  be  provided  a  maximum 
of  five  minutes  to  j)re.sent  their 
comments. 

Minutes:  Minutes  will  be  available  by 
writing  or  calling  Menice  .Santi.stevan  at 
the  address  or  j)hone  number  li.sted 
above.  Minutes  and  other  Board 
documents  are  on  the  Internet  at: 
http://wiv\v.  nnmcab.energy.gov/. 

Issiuul  lit  Wasliington.  DC.  on  l-’elirnarv  11. 
2013. 

LiiTanya  R.  Hiillor, 

tlepuiy  (’.onuuHlee  .\t(in(igenue}t  Officer. 

|I  K  Doc.  2(li:i-(m:{l)  I'ilod  2-i;i-i:i;  H:4.''i  iiml 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Northern  New 
Mexico 


agency:  Department  of  Energy. 
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ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Knvironmental 
Management  .Site-Specific  Advisory 
Board  (KM  .S.SAB).  Nortliern  New 
Mexico.  The  Federal  Advisory 
('ommittiHi  Act  (Fill).  K.  02-41)3.  HO  .Stal. 
770)  reipiires  that  public  notice  of  this 
meeting  he  aniiounced  in  the  Federal 
Register. 

DATES:  Wednesday.  March  20.  2013  1:00 
p.m.-7:00  p.m. 

ADDRESSES:  Marriott  Fvramid  North. 

.'ll. 'll  San  Francisco  Road  NK.. 
AlhiKiuenjue.  NM  8710‘). 

FOR  FURTHER  INFORMATION  CONTACT: 
Menice  .Santistevan.  Northern  New 
Mexico  (iitizens'  Advisory  Board 
(NNMCAB).  tl4  (lities  of  Cold  Roail. 

.Santa  Fe.  NM  H7.')0().  Phone  (.'iO.'i)  ‘lO.'i- 
0303:  Fax  (.'iO.'))  0H0-17.”)2  or  Email: 
M(^nicfi.S(inlist(^v(in@nns(i.(l()ti.<’ov. 

SUPPLEMENTARY  INFORMATION: 

Piivposii  of  tlw  lioord:  The  inirpose  of 
the  Board  is  to  make  recommendations 
to  1X)K-KM  and  site  management  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 

I'enl alive  Agenda 
1 :00  j).ni. 

(^all  to  Order  hv  Dejuitv  Designated 
l-eileral  Officer  (DDl-'O).  Kd  Worth 
f‘istat)lishment  of  a  Quorum:  Roll  (iall 
and  Kxcu.sed  Ah.sences.  William 
Alexander 

Welcome  and  Introductions.  C’-arlos 
Valdez.  Chair 

Aj)|)roval  of  Agenda  and  )anuarv  30. 
2013  Meeting  Minutes 
1:30  p.m.  Public  ('.omment  Period 
1:4.')  p.m.  Old  Busine.ss 

•  Written  Reports 

•  Other  Items 

2:00  p.m.  New  Business 
2:30  p.m.  lijnlate  from  DDFO,  Ed 
Worth 

•  Update  from  DOE 

•  Other  Items 
2:45  p.m.  Break 

3:00  p.m.  l]])date  on  Remediation  of 
the  33  .Shafts  at  Area  (i 
4:30  p.m.  Update  from  Eiai.son 
Members 

•  Eos  Alamos  National  Security, 
leffrey  Mousseau 

•  New  Mexico  Environment 
Deparlment.  john  Keiling 

•  Environmental  Protection  Agency 
(Region  0).  Ed  Worth  for  Rich 
Mayer 

•  DOE.  Peter  Maggiore 
.I:!)!)  p.m.  Dinner  Break 

0:00  j).m.  Public  C^omment  Period 
0:1.')  p.m.  (kmsideration  and  Action  on 
Draft  Reconimenflation(s)  to  DOE. 
(iarlos  Valdez 


0:45  i).m.  Wrap-Up  and  Comments 

from  Board  Memhers,  Carlos  Valdez 
7:00  p.m.  Adjourn.  Ed  Worth.  DDl'X) 

Public  Porticipotioni'Vhc  EM  .S.SAB. 
Northern  New  Mexico,  welcomes  the 
attendance  of  the  |)uhlic  at  its  advi.sorv 
committee  meetings  and  will  make 
every  effort  to  accommodate  per.sons 
with  physical  di.sahilities  or  s|)ecial 
needs.  It  you  require  special 
accommodations  due  to  a  di.sahility. 
please  contact  Menice  .Santi.stevan  at 
least  .seven  da  vs  in  advance  of  the 
meeting  at  the  tele])hone  numher  listed 
above.  Written  statements  iiiav  he  filed 
with  the  Board  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Menice 
.Santistevan  at  the  address  or  telephone 
numher  li.sted  above.  Reipie.sts  must  he 
received  five  days  |)rior  to  the  meeting 
and  reasonable  jirovlsion  will  he  made 
to  include  the  ])resentation  in  the 
agenda.  The  Deputy  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  ordiM'ly  conduct  of  business. 
Individuals  wishing  to  make  public 
comments  will  he  provided  a  niaximum 
of  five  minutes  to  jiresent  their 
comments. 

Minutes:  Minutes  will  he  available  by 
writing  or  calling  Menice  .Santi.stevan  at 
the  address  or  phone  numhi!r  listed 
above.  Minutes  and  other  Board 
documents  are  on  the  Internet  at: 
hltp://\\\\'\v.nnnn:(ih.(;ncr<>v.gov/. 

Issued  ill  Wiisliiiigloii. !)(].  on  I'olii  iiarx’  1  1. 
201  :i. 

l.a'i'iuiya  K.  Hiitler, 

Deputy  ConnuHtee  Manuffnuent  Officer. 

|1  K  Doc.  201:1-0:14:14  I'iliul  2-i;i-i;i;  11:45  iiml 
BILLING  CODE  6405-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Proposed  Agency  Information 
Collection 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  U..S.  Department  of 
Energy. 

ACTION:  .Suhmission  for  Office  of 
Management  and  Budget  (OMB)  review; 
comment  request. 

SUMMARY:  The  Department  of  Imergv 
(1X)E)  has  suhmitted  an  information 
collection  reipiest  to  the  OMB  for 
rein.statenient  under  the  jirovisions  of 
the  Paperwork  Reduction  Act  of  15)95.  A 
Federal  Register  Notice  with  a  (iO-Dav 
comment  .solicitation  period  on  this 
information  collection  was  published  on 


May  24.  2012,  Vol.  77,  No.  101.  pg. 

31000.  The  information  collection 
retpiests  a  three-year  approval  of  its 
(hist Ollier  lilectricity  Data  Access  and 
(Control  Questionnaire.  OMB  Oontrol 
Numher  191 0-51 04.  The  proiiosed 
collection  will  gather  and  share 
information  about  customer  access  to 
electricity  usage  data.  'I’he  information 
will  he  shared  on  the  DOE-siqiported 
Olienlh  Wei)  site  where  consumers  can 
learn  about  the  acce.ss  offered  by  their 
electricity  ])rovider  to  energy  usage  data. 
Visitors  to  the  Web  site  will  also  he  able 
to  learn  about  measures  they  can  take  to 
use  energy  more  efficiently  and 
economicallv. 

DATES:  Oomments  regarding  this 
collection  must  he  received  on  or  before 
March  IH,  2013.  If  yon  antici))ate  that 
you  will  he  suhmitting  comments,  hut 
find  it  difficult  to  do  so  within  the 
])eriod  of  time  allowed  by  this  notice, 
please  advise  the  OMB  De.sk  Officer  of 
your  intention  to  make  a  submission  as 
.soon  as  possible.  The  Desk  Officer  mav 
he  telephoned  at  2()2-395-4()5(). 
ADDRESSES:  Written  comments  should 
he  sent  to;  DOE  Desk  Offii:er,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
I'ixeculive  Office  Building.  Room  10102. 
735  17lh  .Street  NW..  Washington.  DO 
20503,  and  to  Jamie  Vernon  by  fax  at 
202-5H()-92()0.  or  by  email  at 
juiuic.  \  'crnon@cc.doc.eo\’. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  or  to  request  a  coj)y  of  the 
collection  instrument  contact:  Jamie 
Vernon  by  fax  at  202-58()-92()0.  or  by 
email  at  J(iniie.\'crnon@CH.(loc.‘>ov. 
SUPPLEMENTARY  INFORMATION:  This 
information  collei:tion  request  contains: 
(1)  OMB  A'o.;  191 0-51 04;  (2) 

Infornuition  Collection  Berjnest  Title: 
(’.ustonier  Electricity  Data  Access  and 
(Control  Que.stionnaire;  (3)  Type  of 
Bequest:  Rein.statenient;  (4)  Pui})ose: 

The  U.S.  Department  of  Energy  (DOE) 
Office  of  linergy  Efficiency  and 
Renewable  Energy  (EERE)  has 
developed  and  launched  a  new 
consumer-foensed  Web  site  (http:// 
openei.ore/utilitvaccess)  with  the 
cajiahility  to  nia])  how  and  what 
electricity  use  data  utilities  provide  to 
their  customers.  An  online 
que.stionnaire  device  cajitures  ami 
jiuhlishes  the  neces.sary  information  as 
a  .series  of  weh-hased  maps  iqion 
comjiletion  by  electricity  providers. 
Each  electric  utility  has  the  opportunity 
to  fill  out  a  weh-ha.sed  (pie.stionnaire 
that  will  automatically  generate  the 
informational  iiiajis.  Oonsumers  can 
visit  the  maps  and  Web  site  to  learn 
about  data  acce.ss  offered  by  their  utility 
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and  how  to  use  energy  more  efficient Iv. 
Generation  of  such  inai)s  re(]uires  DOE 
to  collect  information  from  electricity 
IM’oviders  about  data  access  and  sharing 
.services  offered  to  their  customers.  DOE 
is  reciiie.sting  a  3-y(!ar  approval  to 
continue  to  collect  and  report  this 
information  using  an  imj)rov(;d 
coll(!ction  instrument.  This  information 
colh;ction  nuiuest  may  lx;  relevant  to 
electric  utilities,  energy  management 
inofessionals  and  uisidential  and 
commercial  electricity  customers;  (.'ll 
Anniidl  Estimated  Number  of 
Resjjondeiits:  3,281;  (8)  Annual 
Estimated  Number  of  Total  Responses; 
3,281;  (7)  Annual  Estimated  Number  of 
Harden  Hoars:  1087;  (8)  Annual 
Estimated  Heporting  and  Recordkeeping 
dost  Rurden:  ,$(). 

Statutory  Authority:  .Soclioii  13(1))  of  llie 
federal  Energy  Administration  Act  of  1974 
(MiA  Act),  as  amended,  codified  at  1,3  II..S.(;. 
772(8)  and  Section  1301  of  the  Energy 
Independence  and  .Secnritv  Act  of  2007 
(EISA),  as  amended,  codified  at  42  D.S.fi. 
17381. 

Issued  in  Washington.  DCi,  on  Eehrnarv  ti. 
2013. 

Daria  Frisch, 

Acting  Director  of  Pol  icv  and  Anoivsis.  Office 
of  Energy  Efficiency  and  Renewable  Eneigy. 

I  iS.  Department  of  Energy. 

IFK  Dec.  j:()i;i-();i4:iH  IIFmI  8:4.")  anil 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM07-16-000  and  RM01-5- 
000] 

Information  Collection  Activities  and 
Request  for  Comments 

AGENCY;  Federal  Energy  Regulatory 
Commission. 


ACTION:  Notice  and  re(|ue.st  for 
comments. 

SUMMARY:  The  F’ederal  Energv 
Regulatory  Commi.ssion  (Commission) 
invites  public  comment  on  <i  proposed 
collection  of  information  that  the 
Commission  is  developing  for 
submission  to  the  Office  of  Managenumt 
;md  budget  (OM15)  ])iir.sn<mt  to  the 
Paperwork  Reduction  Act  of  ItHI.S 
(ERA),  'fliis  collection  of  iid'ormation 
reliites  to  the  application  to  interstate 
and  intrastate  natural  gas  pi])eline.s  and 
interstiite  oil  pij)elines  of  the 
(-onunission’s  revi.sed  Company 
Registration  |)rocediire.s. ' 

DATES:  Comments  regarding  this 
])roposed  information  collection  must 
1)0  received  on  or  before  A])ril  1,8.  2013. 
ADDRESSES:  You  may  suhmit  comments 
(identified  by  Docket  Nos.  RM07-18- 
000  and  RMOl -.8-000)  by  either  of  the 
following  methods; 

•  eEiling  at  dommission's  Web  Site: 
http:/ /\v\y\y. ferc.gov/docs-filing/ 
efiling.asp. 

•  Mail/1  land  Deliveiv/doarier: 

Federal  Ihiergy  Regnlatorv  Commission, 
Secretary  of  the  Commi.ssion,  888  First 
.Street  NE.,  Washington,  DC  20428. 

In.structions:  All  suhinissions  must  he 
formatted  and  filed  in  iiccordance  with 
submission  guidelines  at;  httf):// 

WWW. ferc.gov/hel  p/submission- 
guide.asp.  For  user  assistiince  contact 
FERC  Online  Sn])|)ort  by  email  at 
ferconlinesupport@ferc.gov,  or  hv  ])hone 
at;  (888)  208-3878  (toll-free),  or  (202) 
802-8889  for  'ITY. 

FOR  FURTHER  INFORMATION  CONTACT; 

Ellen  Brown,  by  email  at 
Datadlearance@EERd.gov,  telephone  at 
(202)  802-8883,  and  fax  at  (202)  273- 
0873. 

SUPPLEMENTARY  INFORMATION;  'I’llis 
collection  of  information  relates  to  the 
application  to  interstate  and  intrastate 


natural  gas  pipelines  ;md  interstate  oil 
pipelines  of  the  Commission’s  revi.sed 
Company  Registnition  procedures. 

'I’he.se  ])rocedures  will  replace  the  u.se 
of  random-numher  generated  pa.sswords 
to  authenticate  acce.ss  to  a  company 
registration  itccount  with  a  superior 
method  of  authentication.  Under  the 
revised  ])rocedure,s.  a  regiihited  natural 
gas  and  oil  pipeline  will  he  able  to 
maintain  a  list  of  eRegistered  agents 
whom  the  pijieline  has  authorized  to 
suhmit  a  particular  ty])e  of  filing. 
Implementation  of  these  changes  will 
j)rovide  increased  flexibility  for 
regulated  entities  to  manage  their 
com})any  rtigistration  accounts  and  to 
designate  agents  to  make  filings  at  the 
Commi.ssion.  These  changes  also  will 
reduce  the  need  for  pipelines  to 
institute  measures  to  j)rotect  password 
integrity,  including  the  need  to  reijuest 
new  ])a.s.swords  if  existing  passwords  are 
compromi.sed.-  'I’he.se  revi.sed 
])rocedure.s  are  expected  to  go  into  effect 
in  October  2013. 

OMB’s  regulations  •'  retinire  tipproval 
of  certain  information  collection 
retinirements  th;it  impose  identical 
rei)orting  or  recordkee])ing  re(|nirements 
imposed  on  ten  or  more  per.sons. 
Without  consideration  of  potential  co.st 
.savings  in  reduced  pas.sword 
management  and  retpiests  for  new 
passwords,  the  one-time  burden  on 
interstiite  and  intnistiite  natural  gits  and 
oil  ])ipelines  to  tnmsition  to  the  revi.sed 
system  is  estimated  to  he  one  hour  per 
respondent  at  a  cost  of  .S38. 99/hour  for 
support  staff. 

Information  dollection  dosts:'Yhv. 
Commi.ssion  projects  the  average  annual 
burden  and  co.st  of  comjtliance  with 
the.se  regulations  to  he  the  following: 


Data  collection 

Number  of 
respondents 

Flours  per 
response 
(1 

response 

per 

respondent) 

Total  hours 

Total  cost 

FERC-545 — NGA  Pipelines  . 

161 

1 

161 

$5,794 

FERC-549— NGPA  Pipelines  . 

200 

1 

200 

7,198 

FERC-550 — Oil  Pipelines  . 

200 

1 

200 

7,198 

'  Concui  rdiil  with  this  Noticii.  Ihii  Cdininissiiin  i.s 
issuiii"  a  siiparati!  ordar  on  "Kavi.sions  to  Cmnpaiiv 
Kaajstralion  and  Kstalilisliin"  Tochnical 
Conforancti"  with  additional  dalails  on  iho 
nKpiiromonts. 

-A  dosc.ription  oltlia  jirocoduros  can  hii  found  in 
till!  Coinmission'.s  order  in  Filing  \  'ia  the  Internet. 


Docket  Nos.  KM()7-Ui-()(K)  and  KM0I-,‘.-()()().  142 
FliUC  1|()1.0!17  (2013)  [btlp://elil>nn'V.lerc.go\  / 
i(lnnvs/c<)nnnon/()i)en\’(il.(iKi)?lilell)=  i:U  74  niDI. 

’.SCFK  1320. 

■•The  estimated  Inirden  on  electric  utilities  for 
compliance  with  this  re(|uirement  was  included  in 
Order  No.  770.  77  FK  71.288  (Nov.  30.  2012)  and 


is  incorporated  in  F1;KO-020.  Fileclric  Quarterly 
Keporl.  OMI5  Oonlrol  No.  1002-02 .55. 't  hose 
reporting  requirements  will  he  suhmilted  to  OMIl 
for  review  alter  OMU  issues  a  decision  on  another 
pendine  item  under  that  Oonlrol  Niimher.  (Onlv  one 
item  per  OMH  Control  Numher  can  he  |)endin^  at 
OM8  for  I’KA  review  at  a  lime.) 
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We  estimate  that  pipelines  will  have 
the  initial  implementation  burden  of 
one  hour  and  may  annual ly  review  or 
make  revisions  to  their  list  of  designated 
agents.  The  total  annual  cost  for  all 
respondents  is:  .S2().1U(). 

TitUr.  Gas  Pipeline  Rates: 
Rate  ('.hange  (Non-Formal),  OMR 
Control  No.  1002-01. '14:  FFRC-.''i40.  Gas 
Pipeline  Rates:  Nf'.PA  Title  111 
Transactions  and  Part  341,  OMB  Control 
No.  1002-0080:  and  FFRC:-.'').''j0.  Oil 
Pij)eline  Rates:  Tariff  Filings.  OMB 
Control  No.  1002-0080. 

Action:  R(!vised  company  registration 
information  reciuirements. 

Respondents:  Interstate  and  intrastate 
natural  gas  i)ipelines  and  interstate  oil 
pij)eline.s. 

Frequency  of  Resjjonses:  One-time 
initial  im|)lementation  and  periodic 
n])date.s  as  needed. 

,\eed  for  Information:  The  changes  are 
being  implemented  to  enhance  the 
.security  of  natural  gas  and  oil  pi])elines' 
company  registration  accounts  and  to 
provide  pi|)elines  with  an  enhanccul 
ahilitv  to  manage  filing  permissions. 

Internal  Review:  We  have  reviewed 
the  changes  and  determined  that  the 
changes  are  nece.ssarv.  conforming  to 
the  (x)mmission's  iuhmI  for  efficient 
information  collection,  communication, 
and  management  within  the  energy 
industry.  W(;  have  assured  ourselves,  by 
means  of  internal  review,  that  then;  is 
sj)ecific.  objective  support  for  the 
burden  estimates  as.sociated  with  the 
information  collection  rerpiirements. 

Comments  are  invited  on: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
("ommi.ssion.  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  and  cost  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  as.sum])tion.s  u.siul: 

(3)  ways  to  enhance  the  (luality,  utility 
and  clarity  of  the  information  collection: 
and  (4)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  an?  to  respond,  including  the  use 
of  automated  collection  t(;chni(iues  or 
other  forms  of  information  t(!chnologv. 

l)al«;(l:  F(!l)ruary  8.  2013. 

Kinil)i;rly  I).  Bose, 

S(!(ret(tn'. 

|I  K  IJoc.  Filed  «:4.'j  ani| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  14483-000] 

Westfield  Water  Resources 
Department;  Notice  of  Application 
Accepted  for  Filing  and  Soliciting 
Comments,  Motions  To  Intervene, 
Protests,  Recommendations,  and 
Terms  and  Conditions 

Take  notice  that  the  following 
hydroelectric  ajiplication  has  been  filed 
with  the  Commi.ssion  and  is  available 
for  public  in.s])ection. 

a.  7ype  of  Application:  C.ondnit 
Fxemjilion. 

1).  Project  No.:  14483-000. 

c.  Date  filed:  Jannarv  22.  2013. 

(1.  Applicant:  Wesdk'Ad  Water 
Rci.sources  Department. 

e.  Name  of  Project:  Sucked  Filtration 
Plant  Hydroelectric  Projiict. 

f.  Location:The  projiosed  .Sackett 
Filtration  Plant  Hydroelectric:  Project 
would  be  located  on  a  water  supply 
pi])eline  entering  the  Sackcitt  Filtration 
Idant  in  Hampdcai  County, 
Ma.s.sac:hii.setts.  The  land  on  which  all 
the  projc'ct  .structures  are  locatcjcl  is 
owned  by  the  applicant. 

g.  Filed  Pnrsnant  to:  Federal  Power 
Act  10  II..S.C.  7‘)la-82.'ir 

h.  Applicant  (Contact:  Mr.  Charlcis 
Darling.  Wat(!r  .Systems  Fngincier. 
Westfield  Watcir  Rcisources  Department, 
28  .Sackett  Strec?t.  Westfield,  MA  0108.'5: 
l)hone  (413)  .'572-0243. 

i.  FERC  Contact :  Robcirl  Bell,  (202) 
.'502-0002,  robert. hell® ferc.gov. 

j.  Status  of  Environmental  Amdvsis: 
This  ajjplication  is  rciady  for 
environmental  analysis  at  this  time,  and 
the  Commi.ssion  is  reejuesting 
comments,  rej)lv  comments, 
rcicommendations,  tcii  ins  and 
conditions,  and  prescri])tion.s. 

k.  Deadline  for  filing  responsive 
documents:  Due  to  the  small  size  of  the 
proposed  proj(?ct,  as  well  as  the  re.source 
agency  consultation  letters  filc?d  with 
the  application,  the  00-day  timeframe 
s))ecifi(!d  in  18  (]FR  4.34(b)  for  Filing  all 
comments,  motions  to  intervene, 
protests,  recommendations,  terms  and 
conditions,  and  prescrijitions  is 
shortened  to  30  days  from  the  i.ssnance 
date;  of  this  notice.  All  rcijilv  comments 
filcid  in  resiionse  to  comments 
submitted  by  any  rcisource  agcjiicy, 
Indian  tribe,  or  person,  must  be  filcjcl 
with  the  Commi.ssion  within  4.'5  days 
from  the  issuance  date  of  this  notice. 

Comments,  jnotests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lien  of  jiaper;  see  18 
CFR  38.'5.2001(a)(l)(iii)  and  the 


instructions  on  the  Commi.ssion’s  Web 
site  at  http://www.ferc.gov/docs-filing/ 
efiling.asp.  The  (Commission  stronglv 
(iiicourages  (;lectronic  filings. 

Till!  (Commission's  Rules  of  Practice 
and  Proceduri!  r(!(]uire  all  intervenors 
filing  documents  with  the  (Commission 
to  serve  a  cojiy  of  that  document  on 
each  ])erson  on  the  official  service  list 
for  the  jiroject.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
(Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  res])onsibilitie.s 
of  a  |)articular  re.source  agency,  they 
must  also  serve  a  cojiy  of  the  document 
on  that  resource  agency. 

1.  Description  oj  the  project:  The 
])roposed  .Sackett  Filtration  Plant 
Hydroelectric  Project  would  consist  of: 
(1)  A  proposed  l(i.l?)-foot-long.  12-inch- 
diameter  intake  pipe:  (2)  a  jiroiiosed 
powerhou.se  containing  one  ])roposed 
generating  unit  with  an  in.stalled 
cajKicity  of  80  kilowatts;  (3)  a  projKised 
0.42-foot-long,  1 2-inch-diamt er  exit 
pipe;  and  (4)  apinirtenant  facilities.  The 
apjilicant  estimates  the  jiroject  would 
have  an  average  annual  generation  of 
0.474. '5  gigawatt-honrs. 

111.  This  filing  is  available  for  review 
and  rejirodiiction  at  the  ("ommi.ssion  in 
the  Public  Riiference  Room,  Room  2A. 
888  First  Street  NF..  Washington,  D(C 
20420.  The  filing  may  also  be  viewed  on 
till!  W(!b  at  http://www.ferc.gov/docs- 
filing/elihraiy.asp  using  the  ‘‘eFibrary" 
link.  Filter  thi!  docket  number.  P-14483, 
in  the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-800-208-3070  or  email 
FERCOnI ineSupport@ferc.gov.  For  TTY, 
call  (202)  .'502-80.'50.  A  copy  i.s  also 
available  for  review  and  rejiroduction  at 
the  address  in  item  h  above. 

n.  Development  Application — Anv 
(jualified  ap|)licant  desiring  to  file  a 
competing  ajiplication  must  submit  to 
the  Commi.ssion.  on  or  before  the 
.s])ecified  deadline  date  for  the 
particular  apjilication.  a  comjieting 
develo])ment  ajijilication,  or  a  notice  of 
intent  to  file  such  an  application. 
.Submission  of  a  timely  notice  of  intent 
allows  an  interested  jierson  to  file  the 
competing  develojnnent  ajijilication  no 
later  than  120  days  after  the  sjiecified 
deadline  date  for  the  particular 
application.  A])])lications  for 
])reliminary  permits  will  not  be 
accepted  in  resjionse  to  this  notice. 

o.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  ])rotest  or  a 
motion  to  intervene  in  accordance  with 
the  re(]uirem{!nt.s  of  Rules  of  Practice 
and  Procedure.  18  CFR  38,‘5.210, 
38.'5.211,  and  38.‘5.214.  In  determining 
the  appro])riate  action  to  take,  the 
Commi.ssion  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
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to  intorvonc  in  acciordance  with  the 
(ioiniiii.ssion’s  Rules  may  become  a 
party  to  the  ])ro(:ee(ling.  Any  ])rotest.s  or 
motions  to  intervcme  must  l)e  received 
on  or  l)efore  the  specififid  deadlim!  date 
for  the  particular  a])plication. 

j).  All  filings  must  (1)  hear  in  all 
ca])ital  letters  the  title  •‘RKOTHST.” 
“MOTION  I’O  INTRKVENF.” 


"RECOMMENDATIONS. . PERMS 

AND  CONDITIONS,"  or 
“RRESCRIRTIONS:  "  (2)  set  forth  in  the 
heading,  the  name  of  the  applicant  and 
the  project  numher  of  the  a])])lii;ation  to 
which  the  filing  res])onds:  (3)  furnish 
the  name,  address,  and  telephone 
numher  of  the  ])erson  ])rotesting  or 
intervening;  and  (4)  otherwise  com])ly 
with  the  re(|uirements  of  18  CE’R 
38.'5.2()01  through  38.‘i.2{)05.  All 
comments,  recommendations,  terms  and 
conditions  or  ])rescrii)tions  must  .set 
forth  their  evidentiary  basis  and 
otherwi.se  comi)ly  with  the  reeinirements 
of  18  CFR  4.34(hj.  Agencies  may  obtain 
co])ies  of  the  application  directlv  from 
the  ap])licant.  Any  of  these  documents 
inii.st  he  filed  hv  providing  the  original 
and  sevtm  copies  to:  'I’he  .Secndarv, 
Imderal  Energy  Regulatory  Commission. 
888  First  Street  NE..  Wasliiugtou.  DC 
2()42{>.  All  additional  copy  must  he  sent 
to  Director,  Division  of  1  lydropower 
Admiui.stration  and  (iompliance.  Office 
of  Energy  Projects,  Federal  Energy 
Regulatory  Commission,  at  the  above 
address.  A  cojiy  of  any  jirotest  or  motion 
to  intervene  must  he  served  upon  each 
representative  of  the  applicant  specified 
in  the  jiarticular  a])plication.  A  cojiv  of 
all  other  filings  in  reference  to  this 
ajiplication  mu.st  he  accompanied  by 
proof  of  service  on  all  ])ersons  li.sted  in 
the  service  list  jirepared  by  the 
Commission  in  this  jiroceeding,  in 
accordance  with  18  CFR  4.34(h)  and 
38.'"). 2010. 

Dated:  Mihruarv  7.  2013. 

Kimberly  D.  Bose, 

Sacralarv. 

II'K  Doc.  2()i:i-();):t(ili  Mlod  2-13-13: 11:45  am 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Cas 
Pijieline  Rate  and  Refund  Rejiort  filings: 

Filing.s  Instituting  Proceedings 

DockHt  Numbers:  RPl  3-^44-000. 


Applicants:  Cheyenne  Plains  Cas 
Pipeline  Company  EEC. 

description:  Sn])])lenient  to  )amiarv 
1 1 , 201 3  Recpiest  for  Waiver  of 
Chevenne  Plains  Cas  Pi])eline  Companv, 
E.E.C. 

Filed  Date:  1/30/13. 

Accession  Ninnher:  201 301 30-.‘)20.'j. 

(ionnnents  Dae:  .'i  ji.ni.  E'F  2/11/13. 

Docket  Ninnhers:  RPl3-.'j4.'j-000. 

Applicants:  Tennessee  Cas  Pipeline 
Coniiiany,  E.E.C. 

Description:  ])ro  forma — EP2DART 
Conversion  to  he  effective  12/31/9908. 

Filed  Date:  2/()/l  3. 

Accession  Ninnher:  2013020(i-.')07.'j. 

Comments  Dae:  .1  p.ni.  E'E  2/19/13. 

Docket  Numbers:  RPl3-.'540-000. 

Applicants:  Irocpiois  Cas 
Transmi.ssion  System,  E.P. 

Description:  02/00/13  Negotiated 
Rate.s — )P  Morgan  Ventures  Cor|) 

(HUB) — 002.'j-89  to  he  effective 
2/0/2013. 

Filed  Date:  2/0/13. 

Accession  Nnndier:  2013020(j-.')080. 

Comments  Dae:  .1  i).m.  E'E  2/19/13. 

Any  person  desiring  to  intervene  or 
prote.st  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commi.ssion’s 
Regulations  (18  (d'R  38.1.211  and 
38.1.214)  on  or  before  1:00  p.m.  Eastern 
time  on  the  s])ecifi(!d  comment  date. 
Protests  may  he  considered,  hut 
intervention  is  necessary  to  heconu!  a 
party  to  the  ])roceeding. 

'Ehe  filings  are  accessible  in  tin; 
Commission's  eEihrarv  svstem  hv 
clicking  on  the  links  or  (juerving  the 
docket  numher. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
recjuirements.  interventions,  protests, 
and  service  can  he  found  at:  http:// 

WWW. ferc.gov/docs- filing/e  filing/filin}>- 
req.pdf.  For  other  information,  call  (800) 
208-3070  (toll  free).  For  TTY.  call  (202) 
102-8019. 

Datc!tl:  Fcbniarv  7.  2013. 

Nalhaniul  ).  Davis,  Sr., 

Deputy  Secretary. 

IKK  Doc:.  2(n:i-0344K  FilocI  2-i:t-13:  H:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

Take  notice  that  the  Ciommission  has 
received  the  following  Natural  Cas 
Pipeline  Rate  and  Refund  Report  filing.s: 

Filings  Instituting  Proceedings 

Docket  Numbers:  RPl  3-330-000. 


Applicants:  Questar  Pijieline 
Coinjiany. 

Description:  Notice  of 
Commencement  of  Service  to  he 
effective  N//\. 

Filed  Date:  2/7/1 3. 

Accession  Number:  201 30207-1018. 

Comments  Dae:  1  ji.in.  ET  2/19/13. 

Docket  Numbers:  RPl  3-147-000. 

Applicants:  Dauphin  Island  Cathering 
Partners. 

/le.sY;/7/;//on;  Negotiated  Rates  2013- 
02-08  to  he  effective  2/8/2013. 

Filed  Date:  2l7h  3. 

Acce.ssion  Number:  20130207-1047. 

Comments  Due:  1  ji.in.  ET  2/19/13. 

Docket  Numbers:  RPl  3-148-000. 

Applicants:  InKjnois  Gas 
Tran.smission  System.  E.P. 

Description:  InKjnois  (ias 
Transmi.ssion  Sy.stem.  E.P.  submits  tariff 
filing  jier  114.204:  02/07/13  Negotiated 
Rate.s — Sequent  Energy  Management 
(HUB) — 3071-89  to  he  effective  2/0/ 
2013. 

Filed  Date:  2/7 D  3. 

Accession  Number:  20130207-1130. 

Comments  Due:  1  ji.m.  ET  2/19/13. 

Docket  Nnmber.s:  RPl  1-1 711-000. 

Applicants:  Texas  Cas  Tran.smission, 
EEC. 

Description: Texas  Cas  Tran.smission, 
EEC  submits  tariff  filing  jier  114.101: 
2012  Cashout  Rejiort  Filing  to  he 
effective  N/A. 

Filed  Date:  2/8/13. 

Accession  Number:  20130208-1037. 

Comments  Due:  1  ji.m.  ET  2/20/13. 

Docket  Numbers:  RPl  3-110-000. 

Applicants:  While.  River  Huh,  EEC. 

Description:  White  River  Huh,  EEC 
suhmits  tariff  filing  jier  114.204;  ,Sec. 
12.1  Imbalance  Pavhack  Ojition  to  he 
effective  3/11/2013. 

Filed  Date:  2/8/13. 

Accession  Number:  20130208-1043. 

Comments  Due:  1  ji.m.  ET  2/20/13. 

Any  jierson  desiring  to  intervene  or 
Jirotest  in  anv  of  the  above  jiroceedings 
mu.st  file  in  accordance  with  Rides  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  381.211  and 
381.214)  on  or  before  1:00  ji.m.  Eastern 
time  on  the  sjiecified  comment  date. 
Protests  may  he  considered,  lint 
intervention  is  nece.ssarv  to  become  a 
jiarty  to  the  jiroceeding. 

Filings  in  Existing  Proceedings 

Docket  Numbers:  RPl  2-1 30-004. 

Applicants:  Painte  Pijieline  Comjianv. 

Description:  Fourth  Revised  Volume 
No.  1-A  to  he  effective  1/3/2012. 

Filed  Date:  2/7/12. 

Accession  Number:  20130207-1017. 

Comments  Due:  1  ji.m.  ET  2/19/13. 

Docket  Numbers:  RPl  3-301-003. 

Applicants:TC  Offshore  EEC. 


“COMMENTS,"  "REPEY  COMMENTS,” 
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D(^s(:nption:T(.]  OtTsliore  13X]  submits 
tariff  f  iling  j)(!r  1. '14. 203;  (lompliance  to 
RPl  3-30.'’i-()00  to  be  effective  12/3/ 

2012. 

h'ihd  Date:  2/7/13. 

Acciissioii  Xhimhnr:  201 30207-.'j1 31 . 

(AHiiiHinits  Diur.  .'j  |).m.  li  T  2/19/13. 

Any  i)erson  desiring  to  ])rotesl  in  any 
the  al)ov(‘  proceedings  must  fib;  in 
accordance  witli  Rule  211  of  the 
(iominission's  Riignlations  (18  (d'R 
3H.'j.211)  on  or  hcifore  .'»:00  p.in.  liastern 
time  on  the  sp(;ciri(!d  comment  dat(!. 

The  filings  are  accessible  in  tin; 
(iommi.ssion's  ehihrary  system  by 
clicking  on  the  finks  or  (pierving  the 
docket  number. 

eFiling  is  enconragiid.  More  detailed 
information  relating  to  filing 
nupiirements.  interventions.  j)rote.sts. 
ami  service  can  he  found  at:  http:// 
www.fhrc.t’ov/docs-filing/clilint’/filing- 
nHj.pdf.  For  other  information,  call  (tttiti) 
208-3070  (toll  free).  For  TTY.  call  (202) 
.'■)02-80.'’)9. 

llatiul:  l'el)i  uarv  8.  2013. 

NathHiiiel  |.  Davis,  Sr., 

D(‘piitv  S(‘(:r(fl(in: 

IKK  I)(k:.  2in:»-(i;M2!l  l'ili!(l  H:4.3  ain| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  6764-036] 

BMB  Enterprises,  Inc.;  Notice  of 
Availability  of  Environmental 
Assessment 

In  accordance  with  the  National 
Fnvironmental  Policy  Act  of  1909  and 
the  Federal  Fnergy  Regulatory 
(iommi.ssion’s  ((Commission  or  FERF.) 
regulations,  18  CFR  jiart  380. 
(Commission  staff  has  reviewed  the 
application  for  amendment  of  license 
for  the  jiartially  constructed  hut  not 
o])erating  Sixmile  Creek  Project  (FER(C 
No.  0704)  and  has  jirepared  an 
environmental  assessment  (EA).  The 
project  is  locatiid  on  the  .Sixmile  (Creek 
in  .Sanpete  (Comity.  Utah.  The  jiroject 
would  occn])v  10.80  acres  of  federal 
lands  administered  by  the  II..S. 
l)e|)artment  of  Agricnllnre.  Forest 
.Service. 

riie  EA  contains  the  (Commi.ssion 
staff  s  analysis  of  the  potential 
environmental  effects  of  the  jiroposed 
addition  of  new  generating  capacity  and 
concludes  that  authorizing  the 
amendment,  with  a])j)ro])riate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
(inality  of  the  human  environment. 


A  co])y  of  the  EA  is  available  for 
review  at  the  (Commi.ssion  in  the  Public 
Reference  Room  2-A  of  the 
(Commission’s  offices  at  888  First  .Street 
NE..  Washington,  IXC  2()42().  The  I’CA 
also  may  he  viewed  on  the 
(Commission’s  Internet  Web  site  at 
bttp-J/www’.fcrc.gov  using  the 
“ehihrary”  link.  hCnter  the  docket 
nnmher  excluding  the  last  three  digits  in 
the  docket  nnmher  field  to  aci'.ess  the 
document,  h’or  assistance  with  ehihrarv. 
contact  FER(C  Online  .Support  at 
FI:l{(X)nlin(;Supp()rt@f(:r(:.g()V  or  toll- 
free  at  (8(i(>)  208-387(1,  or  for  TTY 
contact  (202)  .'102-8(19.'l. 

Any  i:omment.s  should  he  filed  within 
(10  days  from  the  date  of  this  notice. 
(Comments  may  he  filed  electronically 
via  the  Internet.  .See  18  (Ch’R 
38.'1.20()(a)(l  )(iii)  and  instructions  on  the 
(Commission’s  Weh  site  at  http:// 
fcrc.gov.docH/cfiling.usp.  (Commenters 
can  submit  brief  comments  ii])  to  (l.OOO 
characters,  without  ])rior  regi.stration. 
using  the  e(Connnent  sy.stem  at  http:// 
WWW.  fere. gov/docs  filing/ccoiiuucnt.dsp. 
Yon  must  include  your  name  and 
contact  information  at  the  end  of  your 
comments.  For  assistaiu;e,  plea.se 
contact  FER(C  Online  .Snp|)ort.  Although 
the  (Commission  strongly  encourages 
electronic  filings,  documents  may  also 
he  pa])er-filed.  To  |)a|)er-file,  mail  an 
original  and  seven  copies  to:  Kimberly 
1).  hose.  Secretary,  Federal  Energy 
Regulatory  (Commi.ssion,  888  h’irst  .Street 
NE..  Washington.  IXC  2042(1. 

Dated:  l-’eliruarv  7.  2013. 

Kimberly  D.  Base, 

Secrclary. 

U  K  Doc.  2(U:t-(i:i:tli7  Filed  2-i:i-i;i:  8:4.")  :mi| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 3-899-000] 

Abest  Power  &  Gas,  LLC; 

Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

This  is  a  sipiplemental  notice  in  the 
above-referenced  jiroceeding,  of  yXhest 
Power  &  (las,  LlXC’s  a])plicalion  for 
market-ha.sed  rate  anthoritv,  with  an 
acconijianying  rate  schedule,  noting  that 
such  ajiplication  includes  a  recinest  for 
hlanket  authorization,  under  18  (Cl’R 
part  34.  of  future  i.ssnances  of  .securities 
and  a.ssnmjitions  of  liability. 

Any  person  desiring  to  intervene  or  to 
jirotest  should  file  with  the  Federal 


Energy  Regulatory  (Commission.  888 
h’irst  .Street  NE.,  Wa.shington,  IXC  2042(1, 
in  accordance  with  Rules  211  and  214 
of  the  (Commi.ssion’s  Rules  of  Practice 
and  Procedure  (18  (CFR  38.'!. 211  and 
38,'). 214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  .serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  apiilicant’s  re(|ue.st  for  hlanket 
authorization,  under  18  (CFR  jiart  34.  of 
future  issuances  of  securities  and 
assimpitions  of  liahilitv  is  Ihihniarv  28. 
2013. 

'fhe  (Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FER(C  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
.service,  persons  with  Internet  acce.ss 
who  will  eFile  a  document  and/or  he 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  .Select  the  eh’iling 
link  to  log  on  and  submit  the 
intervention  or  jirotests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  ju'otest  to  the 
h'ederal  Energy  Regulatory  (Commission, 
888  h'irst  Street  NE..  Wa.shington,  IXC 
2042(1. 

The  filings  in  the  above-referenced 
proceeding(s)  are  accessible  in  the 
(Commission’s  ehihrarv  system  hv 
clicking  on  the  ajiiiropriate  link  in  the 
above  list.  ’I’hey  are  also  available  for 
review  in  the  (Commission’s  Public 
Reference  Room  in  Washington.  IXC. 
There  is  an  e.Snh.scri])tion  link  on  the 
Weh  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  snb.scribed 
docket(.s).  For  a.ssi.stauce  with  any  FERCC 
Online  service,  please  email 
FEn(X)nIineSupi)ort@ferc.gov.  or  call 
(80(5)  2()8-3(570  (toll  free).  For  TTY,  call 
(202)  .'502-8(i.'59. 

l)al{!(l;  tuitiniarv  (5.  2013. 

Natliaiiif!!  ).  Davis.  Sr., 

Deputy  Secreldiy. 

IKK  Doc.  201. 1-0:14:12  Fil(!(l  2-i:i-i:i;  11:4.')  ain| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  jirovisions  of  the 
“Covernment  in  the  .Sunshine  Act”  (,'5 
U..S.(C.  ,'i.')2b),  notice  is  hereby  given  that 
at  10:20  a.m.  on  Tuesday.  February  12, 
2013,  the  Board  of  Directors  of  the 
Federal  De])o.sit  Insurance  (Corporation 


10618 


Federal  Register/ Vol.  78,  No.  31 /Thursday,  February  14,  2013 / Notices 


met  in  cIoschI  session  to  consider 
matters  related  to  the  Corporation’s 
sn])ervision,  corjjorate,  and  resolution 
activities. 

In  calling  the  nuuiting.  the  Hoard 
determined,  on  motion  ot  Vice 
Chairman  Thomas  M.  lloenig,  seconded 
hy  Director  jenmiiah  ().  Norton 
(Appointive),  concurretl  in  by  Director 
Thomas  ).  Curry  (Comptroller  ol  the 
Currency),  Director  Ricliard  Cordrav 
(Director,  Consumer  h’inancial 
Protection  nnrean),  and  Chairman 
Martin  ).  Crnenherg,  that  Corporation 
business  r(H]nir(!d  its  consideration  of 
the  matt(;rs  which  were  to  he  the  subject 
of  this  meeting  on  le.ss  than  .seven  davs’ 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  ])racticahle; 
that  the  jmhlic  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  o])en  to  ))uhlic  oh.servation;  and 
that  the  matters  could  he  considered  in 
a  clo.sed  meeting  by  anthoritv  of 
subsections  (c)(4).  (c)(()).  (c)(8), 
(c)(‘))(A)(ii).  (c)(9)(ll).  and  (c)(l())  of  the 
“Covernment  in  the  .Snnshim!  Act"  (.'1 
IJ.S.C.  2h(c)(4).(c)((i).  (c)(8). 
(c)(h)(A)(ii).  (c)(9)(B).  and  (c)(l())). 

The  m(!eting  was  held  in  the  Board 
Room  of  the  FI3IC  Building  locatcnl  at 
.'i.'iO — 17th  StiHiet  NW..  Washington,  DC. 

l)al(!(l:  I'lliruarx’  12.  2()l,'l. 
l'’(!(!(!ral  ll(!|)osil  liisuraiict!  Corporation. 
KoIhm'I  K.  Feldman. 

Exocutivv  Sacrniciry. 

II  K  Doc.  2(n;i-():ir)7!)  Fil(!(l  2-12-i:i:  4:15  pin] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Re-Establishment  of  the  Advisory 
Group  on  Prevention,  Health 
Promotion,  and  Integrative  and  Public 
Health 

agency:  ()ffic;e  of  the  Assistant 
Secretarv  for  Health.  Offici;  of  the 
.Secretary.  Department  of  Health  and 
1  Inman  .Services. 
action:  Notice. 

SUMMARY:  The  IJ..S.  Department  of 
Health  and  Human  .Services  announces 
re-estahlishment  of  the  Advisory  (iron]) 
on  Prevention.  Health  Promotion,  and 
Integrative  and  Public  Health  (hereafter 
referred  to  as  "the  Advisory  Croup”). 
Authorization  to  re-establish  the 
Advisory  Croup  is  given  under 
Fxeentive  Order  13831,  dated  Deccmiher 
7,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Corinne  Craffnnder,  Designated  Federal 
Officer  (DFO)  of  the  Advisory  Crouj). 
Office  of  the  Associate  Director  for 


Policy:  Centers  for  Discurse  Control  and 
Prevention;  1800  Clifton  Road  NE.,  M.S 
D-28;  Atlanta,  CA  30329;  Telephone: 
(404)  839-7.'514:  and/or  tin;  following 
person  may  he  contacted:  Olga  Nelson, 
Committee  Management  Officer.  Office 
of  the  Assistant  .Secretary  for  Health; 
Department  of  Health  and  Human 
Services;  200  Inde])(mdence  Avenue 
SW.,  Room  714B:  Washington,  DC 
20201;  ’felephone:  (202)  890-.'j20.'j:  Fax: 
(202)  401-2222. 

SUPPLEMENTARY  INFORMATION:  It  was 
mandated  under  the  Patient  Protection 
and  Affordable  Care  Act  that  the 
President  establish  the  Advi.sory  (iroiq). 
The  Presitlent  complied  with  the  statute 
under  Executive  Order  13.844,  dated 
June  10,  2010.  The  Advisory  Crouj)  was 
e.stahlished  as  a  non-discretionarv 
huleral  advisory  committee.  Functioning 
as  a  federal  ailvisory  committee,  the 
Advisory  Crouj)  is  governed  hv 
j)rovisions  of  the  Federal  Advisory 
Committee  Act  (FACA).  I'’ACA 
stij)ulates  that  aj)j)roj)riate  action  mu.st 
he  taken  to  renew  the  charter  for  a 
federal  advisory  committee  every  two 
years  in  order  for  the  committee  to 
continue  to  ojiiaate.  Under  Executive 
Order  13.844.  authorization  was  given 
for  the  Advisory  Cronj)  to  oj)erate  for 
two  years,  from  June  10,  2010  to  June 
10.  2012.  .Since;  the  Advisory  (ironj)  was 
e.stahlished  hy  Presidential  directive,  it 
was  necessary  for  aj)j)roj)riate  action  to 
he  taken  by  the  President  or  agency 
head  to  give  authorization  for  the 
Advi.sory  Cronj)  to  he  continu(;d.  A 
suhseejiient  directive  was  i.ssned. 
Executive  Order  13891,  dated  November 
23,  2011,  to  give  authorization  for  the 
Advisory  Crouj)  to  continue  to  oj)erate 
until  .Sej)teml)er  30,  2012.  No  action  was 
taken  to  continue  the  Advisory  Crouj) 
after  the  designated  termination  date. 
Therefore,  the  Advisory  Crouj)  was 
terminated  on  .Sej)teml)er  30,  2012. 

On  December  7.  2012,  Executive 
Order  13831  was  issued.  This  dinictive 
gives  authorization  for  the  Advisory 
Crouj)  to  t)(;  re-e.stahlished.  A  charter 
was  develoj)ed  to  re-establish  the 
Advisory  Crouj).  The  charter  was 
aj)j)rov(;d  hv  the  .Secnitarv  of  Health  and 
Human  .Services  and  filed  with  the 
aj)j)roj)riate  Congressional  committees, 
the  Eildrary  of  Congr(;ss,  and  the 
Committee  Management  .Secretarial 
under  the  Ceneral  .Scirvices 
Administration  (C.SA)  on  Fehruarv  (>, 
2013. 

Objectives  and  Scope  oj  Activities. 
d’he  Advisory  Crouj)  j)rovides 
recommendations  and  advice  to  the 
National  Prevention,  Health  Promotion, 
and  Public  Health  Ciouncil  (hereafter 
referiHid  to  as  the  “Council”).  The 


Advisory  Crouj)  j)rovide.s  assistance  to 
the  Council  in  carrying  out  its  mission. 
'I’he  Advisory  Crouj)  (leveloj).s  j)olicv 
and  j)rogram  recommendations  and 
advises  the  Council  on  llfestvie-hased 
chronic  disease  j)revention  and 
manag(;ment,  integrative  health  care 
j)raclices.  and  health  j)romolion. 

Membership  and  Designation.  The 
Advisory  Crouj)  is  authorized  to 
consists  of  not  more  than  28  non-feileral 
memhers,  who  are  aj)j)ointed  hv  the 
President.  In  aj)j)ointing  memhers,  the 
President  is  to  ensure  that  the  Advisory 
Crouj)  includes  a  diver.se  grouj)  of 
licen.sed  health  j)rofessionals.  including 
integrative  health  jiractilioners  who 
have  exj)ertise  in  (1)  \\h)rksite  health 
j)romotion;  (2)  communitv  .services, 
including  community  health  centers;  (3) 
preventive  medicine:  (4)  health 
coaching;  (8)  j)ul)lic  health  education; 

(8)  geriatrics;  and  (7)  rehabilitation 
medicine. 

The  Advisory  Crouj)  had  22  memhers 
when  it  was  terminated  on  .Sej)temher 
30,  2012.  It  is  stij)ulated  under 
Executive  Order  13()31  that  the  .same 
memhers  who  were  .st;rving  on  the 
Advisory  Crouj)  when  it  was  terminated 
shall  he  reaj)j)oint(;d  as  if  the  Advisory 
Cronj)  had  continued  without 
termination.  Memt)(;rs  of  tin;  Advisory 
Crouj)  are  classified  as  sj)ecial 
Covernment  emj)lovees  (.SCEs). 

Administrative  Management  and 
Snpj)ort.  HH.S  j)rovides  funding  and 
administrative  suj)j)ort  for  the  Advisory 
Crouj)  to  the  iixtent  j)ermitted  hy  law 
within  existing  aj)j)roj)riations.  .Staff 
within  Office  of  the  Assistant  .Secretary 
for  Health  (OA.SH)  j)rovide  management 
and  oversight  for  suj)j)ort  .services 
j)rovided  to  the  Advi.sory  Crouj).  OA.SH 
is  a  staff  division  within  the  Office  of 
the  .Secretary,  HHS. 

’fhe  Advisory  Crouj)  rej)orts  to  the 
.Surgeon  Ceneral.  l)..S.  Puldlic;  Health 
.Service,  'fhe  Office  of  the  .Surgeon 
Ceneral  is  a  j)rogram  office  that  is 
organizationally  located  within  OA.SH. 

A  coj)y  of  the  charter  and  information 
on  activities  and  accomj)lishments  of 
the  Advisory  Cronj)  can  he  obtained 
from  the  designated  contacts  or  hy 
acce.ssing  the  FACA  dataha.se  that  is 
maintained  hy  the  C.SA  Committee 
Manag(;ment  .Secretariat.  The  Web  site 
for  the  FACA  database  is  http://fido.gov/ 
facadat(d)ase/. 

Aulhoi'ily:  Aiilliorilv  to  eslalilisli  tin; 
.Advisory  Crouj)  was  givcai  under  Fxcnailive 
Order  13.844,  dated  June  10.  2010.  in 
accordaiua;  with  .Section  4001  ol  the  Patient 
Protection  and  All()rdal)le  Can;  Act.  Pulilic 
Law  11  1-148.  dated  March  23.  2010.  't'he 
Advisory  Crouj)  was  terininated  on 
.Se|)teml)er  30.  2012.  l)y  Executive  Order 
13801,  dated  Novenil)er  23,  201 1.  Authority 
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tor  llio  Advisory  Croup  to  lx;  r(v{!sliil)lisli(!d 
is  f-ivon  un(l(!r  lixociilivo  Ordt^r  13(i31.  datcul 
l)(;<:onil)i!r  7.  2t)12.  llio  .Advisory  (iroiip  is 
j>ov»!riicMl  l)y  provisions  ol  tlu!  l-'odciral 
Advisory  ('ominittw!  Act  (l-’.ACA).  Piihlic  l.aw 
t)2— l(>a.  as  anunidiMi  (.1  l)..S.C.  Ai))).).  whicit 
Slits  lorth  standards  lor  tlu;  Idrination  and  use 
ol  advisory  cominittiiiis. 

Dated:  l-'ebrnary  8.  2012. 

Wanda  K.  lones. 

Princijxil  Dcpiilv  Assislant  S(H:rcl(irv  for 
lloallh. 

IKK  Dili;.  2(U:)-0:tl(i(i  l■■il^!cl  am| 

BILLING  CODE  4150-28-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

[Document  Identifier  HHS-OS-18521-60D] 

Agency  Information  Collection 
Activities;  Proposed  Collection;  Public 
Comment  Request 

agency:  Office  of  the  .Secretary.  ffffS. 
ACTION:  Notice. 

SUMMARY:  In  (:(nn|)lian(:(;  witfi  section 
8.'>()(i(c)(2)(A)  of  the  Paperwork 
RiHfiiction  Act  of  ItlO.'i.  tfie  Office  of  lhe 
Seendarv  (OS),  fliiparlinent  of  ffealth 
aiuf  lliiinan  Services,  announces  ])lans 
to  snfiinit  a  new  information  (iollection 
Riupie.st  (fOR).  (fescril)e(l  t)elow.  to  tlie 
Office  of  Management  and  ffndget 
(OMfJ).  Prior  to  snltmilting  that  iC'.R  to 
OMR.  OS  siiiiks  comments  from  ifie 
pnhiic  regarding  the  burden  estimate, 
hiilow.  or  any  other  aspiict  of  tfie  l(]R. 
DATES:  (Comments  on  tfie  i(’,R  must  lie 
receiveci  on  or  fiefore  A])ril  15.  2018. 
ADDRESSES:  Snl)mit  your  comments  to 
Inf(mmitk)n.(A)lloctionCAo(ii'ance@ 
Iihs.oov  or  t)V  calling  (202)  (i90-()l()2. 


FOR  FURTHER  INFORMATION  CONTACT: 
Information  Collection  Clearance  staff. 
InformationXjolh'ctionCAtHH'ducA^hhs. 
goi’or  (202)  000-0102. 

SUPPLEMENTARY  INFORMATION:  When 
submitting  comments  or  re(]nesting 
information.  |)lea.se  inclndi!  the 
docnimmt  identifier  HI  1S-()S-1 8.521- 
OOf)  for  riderence. 

Information  (Collection  Riupiest  Title: 
I'Cvalnation  of  Implementation  oflhe 
Viral  He])alitis  Action  IMan. 

Absiract:  In  resj)on,se  to  the  viral 
hepatitis  e])idemic  in  the  United  .States, 
the  De])arlment  of  Health  and  Human 
.Services  (HHS)  relea.sed  the  Action  IMan 
for  the  IMevention.  Care,  and  'I'reatment 
of  \Mral  He])atitis  (Action  l^lan)  in  Mav 
2011  to  provide  a  com])rehensive 
strategic  j)lan  to  addre.ss  viral  hepatitis 
11  and  C.  Implementation  of  the  Action 
IMan  reipiires  ai:tions  across  a  variety  of 
agencies  including  national,  state/local 
goviM  innent.  coinmnnity-hasiul 
organizations,  and  the  ])rivate  sector. 

The  Fvaluation  of  lm|)lementation  of  the 
Viral  Hepatitis  Action  IMan  will  assess 
state  and  local  response  to  activities  that 
support  the  Action  IMan,  identify 
harriers  to  im])lementation  and 
strategies  to  address  the.se  harriers,  and 
inform  future  viral  hejiatitis  efforts. 

Neeif  and  Proposed  Use  of  the 
Information:  Th(^  purpose  of  tliis  j)roject 
is  to  evaluate  the  slati;  and  toi:al 
respon.se  to  and  implementation  of  Ihi; 
Action  Plan  and  examine  viral  hepatitis 
activities  that  are  occurring  in  the  four 
jurisdictions  that  have  been  ])re-.selected 
for  the  evaluation:  Alabama, 
Mas.sachu.setts,  New  York,  and 
Washington  .State.  The  information 
collected  through  the  evaluation  will 
position  OA.SH  to  belter  understand 
imi)lementation  of  the  Action  I’lan  at 
the  state  and  local  levels  and  harriers 


that  might  he  occurring  in  the  selected 
jurisdictions.  The  evaluation  will  also 
.serve  to  examine  the  landscape  of  viral 
he])atitis  activities  that  are  taking  ])lace 
in  the  selected  jurisdictions.  The  results 
of  till!  evaluation  will  enable  OA.SI  I  to 
understand  and  identifv  potential 
strategies  to  .strengthen  local 
implmnentalion  oflhe  Action  Plan, 
address  harriers,  and  iidorm  future 
imiilementation  efforts. 

lAkoIv  Haspoiuhnits:  .State  Viral 
Hepatitis  Prevention  Coordinators  (CDC- 
funded  .state  health  department  .staff); 
other  state  and  local  health  department 
stakeholders  such  as  HIV  and 
Immunization  Program  staff;  national 
organization  r(!])resentatives  who  are 
involved  in  viral  hejiatitis  program 
development  and  advocacy;  loc;al  viral 
hepatitis  stakeholders  including  health 
care  and  substance  abuse  treatment 
])roviders.  non-profit  community-based 
organization  staff  and  volunteers,  and 
others  identified  by  the  .State  Viral 
Hepatitis  Prevention  Coordinator  (see 
above). 

Burdoii  .S/o/eme/j/;  The  estimated 
burden  for  data  collection  involves 
.scheduling  and  conducting  key 
informant  interviews  among  a  varietv  of 
stakeholder  gron])s  including  the  CDC- 
fnnded  Adult  Viral  Hepatitis  Prevention 
Coordinators,  state  and  local  health 
de])artments,  comnumity-hased 
organizations,  correctional  facilities, 
and  healthcare  ])roviders.  The.si; 
interviews  will  he  conducted  in  four 
states  (Alabama.  Mas.sachu.setts,  New 
York,  and  Washington).  IJ])  to  twelve 
additional  interviews  will  also  he 
conducted  with  select  national-level 
stakeholders.  'Fhe  total  annual  burden 
hours  estimated  for  this  ICR  an; 
summarized  in  tin;  table  below. 


Total  Estimated  Annualized  Burden— Hours 


Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
hours 

Adult  Viral  Hepatitis  Prevention  Coordinators  . 

4 

1 

1.5 

6 

State  and  local  health  departments . 

16 

1 

45/60 

12 

Community-based  organizations  . 

12 

1 

30/60 

6 

National  organizations  . 

12 

1 

30/60 

6 

Correctional  facilities . 

12 

1 

30/60 

6 

Healthcare  providers . 

12 

6 

Total 
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OS  sjjocifically  nKiuosts  coininents  on 
(1)  the  necessity  and  utility  of’ the 
l)ro])osed  inforniation  collection  for  the 
j)ro])er  performance!  of  flu!  agenev's 
functions,  (2)  the  acenraev  of  the 
(!slimated  harden,  (.3)  ways  to  enhance 
th(!  (piality,  utility,  and  clarity  of  the 
information  to  he  collectiid,  and  (4)  the 
use  of  automated  colhiction  technieiues 
or  other  forms  of  information 
t(!chnology  to  minimize  the  information 
collection  harden. 

Kiiitli  A.  I'licTor, 

Iiilornuilion  (hi  lad  ion  ('.lonroncv  Officar. 

II'R  Doc.  2()i;i-():t4()l  Fil(Ml  »:4.")  Iiml 

BILLING  CODE  4150-47-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier  CMS-576A] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  (ienters  for  Medicare  it; 

Medicaid  Services,  MHS. 

In  com|)liance  with  tlu!  retpiirement 
of  section  .3.'i()(j(c)(2)(A)  of  the 
Fa])(!rwork  Reduction  Act  of  Itttt.'i,  the 
(icMiters  for  Medicare  Medicaid 
Siii  vices  ((IMS)  is  pnhlishing  the 
following  summary  of  ])roi)ose(l 
collections  for  ])uhlic  comment. 
Interestfid  ])ersons  are  invitcul  to  send 
comments  regarding  this  harden 
estimate  or  any  other  aspect  of  this 
c:ollection  of  information,  including  anv 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  ])roper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  {|uality, 
utility,  and  clarity  of  the  information  to 
1)(!  collected;  and  (4)  the  use  of 
automated  collection  techniejnes  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
harden. 

1.  7’v/Je  o!  In  fovnuit  ion  (iol  loci  ion 
Rdjnost:  lixtension  of  a  currently 
aj)])roved  collection;  Tith;  of 
Information  (iollaction:  Organ 
Procurement  Organization’s  (OPOs) 
Health  Insurance  Biiiiefits  Agreement 
and  Su])])orting  R(!gnlations  at  42  (iFR 
488.301-488.348;  Hse.  The  MiKlicaiX! 
and  Medicaid  Programs  Final 
Oonditions  for  Ooverage  for  Organ 
Procurement  Organizations  (OPOs) 
recpiire  OPOs  to  sign  agreements  with 
the  Center  for  Medicare  and  Medicaid 
Services  (CMS)  in  order  to  he 


reimhnr.sed  and  ])erform  their  services, 
rhe  information  provideil  on  this  form 
serves  as  a  basis  for  continuing  the 
agniements  with  CMS  and  the  OPOs  for 
participation  in  the  Medicare  and 
Medicaid  |)rograms  for  reimhurseinent 
of  ,s(!rvice.  Form  Nmnhor:  CMS-r^7{iA 
(OCN:  ()!)38-().112);  Fivqimncy: 
Occasionally;  Affaclad  Public:  Private 
.S(!c;tor:  Business  or  other  for-profit  and 
not-for-i)rofit  institutions;  Ninnhcr  of 
Hcsi)on(lcnls:  ,'18;  Total  Animal 
Responses:  .'18;  Total  Animal  Hoars: 

118.  (For  policy  (piestions  regarding  this 
collection  contact  Peggye  VVilkerson  at 
410-788-48.'17.  For  all  other  issues  call 
410-788-1328.) 

To  obtain  co])ies  of  the  supporting 
statiiinent  and  any  nilatixl  forms  for  the 
pro])osed  paperwork  collections 
referenc(!(l  above,  acc(!ss  (]MS’  Web  .Site 
addriiss  at  htlp://\v\v\\'.cms.hhs.oov/ 
PaperworkUedactionActofl  1)1)5,  or 
Email  your  r(!C]uest,  including  vonr 
addnxss,  phone  number,  OMB  nnmher, 
and  CM.S  document  identifier,  to 
Paper\vork@(:ms. hhs.gov,  or  call  the 
Re])orts  Clearance!  Office  on  (410)  788- 
1328. 

In  commenting  on  the  ])ropo.sed 
information  collections  please  refer(!nce 
till!  (locnment  identifier  or  OMB  control 
nnmh(!r.  To  he!  ;issnre!el  e:e)nsiele!ratie)n, 
e:e)mme!nts  anel  re!e:e)mmenelatie)n.s  must 
he!  suhmitteel  in  eene  e)f  the  fe)lle)wing 
ways  by  April  l.'l,  2013: 

1.  Hlectronicallv.  Yeni  may  submit 
yeinr  eiomments  e!le!e;tre)nie:ally  to  http:// 
WWW. regaIations.gov.  Folleew  the 
in.strne:tie)ns  leer  ‘‘Ciemunent  eer 
.Suhmi.ssie)n”  e)r  “Meire  Se!are:h  0])tie)n.s" 
te)  finel  the  information  e;e)llee;tie)n 
ele)e:nment(.s)  ae;e;e!])ting  e:e)mments. 

2.  Rv  regular  mail.  Ye)n  may  mail 

written  cejinmemts  to  the!  fe)lle)wing 
aelelress:  CMS,  Offie:e!  e)f  Strateigic 
0])eratie)ns  anel  Re!gnlate)rv  Affairs, 
Division  e)f  Re!gulatie)ns  Development, 
Attentie)!!;  De)e:ume!nt  lelentifier/OMB 
Control  Nnmher  ,  Re)e)m  C4-28- 

O.'j,  7500  .Se!e;uritv  Be)ule!varel,  Baltimem!, 
Marylanel  21 244-1 8.')0. 

tlaleid;  tdiliniarv  11. 201  :t. 

Martiejiic!  )eini!s, 

Depntv  Diredor.  l{egul(itions  Development 
dronp.  Office  of  Slrolegic  Opemlions  and 
Regninlory  Al  foils. 

II'K  tJoc.  2(n;!-l):t4.'52  Kilad  2-i:t-i:t:  «:4.'‘)  ani| 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 1-N-0899] 

Draft  Environmental  Assessment  and 
Preliminary  Finding  of  No  Significant 
Impact  Concerning  a  Genetically 
Engineered  Atlantic  Salmon;  Extension 
of  Comment  Period 

AGENCY:  Fe)e)el  anel  Drug  Aelministratieni, 

Mils. 

ACTION:  Ne)tie:e!;  extensie)!!  e)f  e;e)mme!nt 
periejel. 

SUMMARY:  The  Foeiel  anel  Drug 
Aelmini.stratie)!!  (FDA)  is  exteneling  the 
e:oinme!nt  periejel  feer  two  elraft 
envirejiunental  revienv  ele)e:ume!nt.s  for 
whie:h  a  neetice  of  availability  appexereel 
in  the  Federal  Register  of  De!e;e!nihe!r  28. 
2012.  In  that  notie;e!.  FDA  maele 
available  fe)r  e:e)mme!nt  the  Age!ne:y’.s 
elraft  e!nvironme!ntal  as.sessmeait  (EA)  e)f 
the  ))re)pe).se!el  e:e)nelitie)ns  e)f  n.se  .s])e!e:ifie!el 
in  materials  suhmitteel  by  AepiaBounty 
Te!e:hne)le)gie!S.  Ine:.,  in  sup|)e)rt  e)f  a  nenv 
cinimal  elrug  applie:atie)n  (NADA) 
e:e)ne:e!rning  a  ge!ne!tie:allv  e!ngine!e!re!el 
((h'])  Atlantie;  .sahnein  anel  a  ])re!liminciry 
fineling  e)f  lU)  .signifie;ant  impae;t  (FONSl) 
feer  theese  spe!e:ifie:  e;e)nelitie)n.s  ofn.se!.  ’I’lie 
Agene:)'  is  taking  this  ae:tiem  in  re!S])e)n.si! 
te)  ii  re!e|ue!.st  feir  <m  exlensieni  te)  alle)w 
inleresteul  pe!r.se)ns  aelelitie)nal  time  te) 
submit  e;e)mme!nts. 

DATES:  Submit  either  e!le!e:tre)nie:  e)r 
written  e:e)inment.s  by  April  28.  2013. 
ADDRESSES:  .Submit  elee:tre)nie; 
e:e)mme!nts  to:  http:// 
www.regnlations.gov.  .Submit  written 
e;e)nnne!nts  te)  the  llivision  of  De)e;kets 
Management  (HFA-30.'j).  Fe)e)el  anel  Drug 
Aelministration,  .')830  F'i.shers  Lane,  rm. 
1081.  Re)e;kville!.  MD  20852.  lelentifv 
e:e)nnne!nt.s  with  the  ele)e:ke!t  nnmher 
fe)unel  in  l)rae:kets  in  the  heaeling  of  this 
ele)e:mnent. 

FOR  FURTHER  INFORMATION  CONTACT:  Erie: 
.Silt)e!rhe)rn.  CenleM'  for  Ve!te!rinary 
Me!elie:ine  (HFV-182).  F'e)e)el  anel  Drug 
Aelministration,  7500  .Stanelish  Pi., 
Re)e:kville!.  MD  20855;  240-278-8247; 
ahig@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Hackgroimcl 

In  the  Feden  al  Re!gisle!r  e)f  De!e:e!inhe!r 
28,  2012  (77  FR  78050).  FDA  puhli.slmel 
a  ne)tie:e!  e)f  aviiilahility  with  a  80-elay 
e;e)mme!nt  perie))!  te)  make  available  fe)r 
pnhlie:  e:e)mme!nl  the  Age!ne:y’s  elraft  EA 
e)f  the  preepo.seel  e;e)nelitie)n.s  e)f  use 
.s])e!e;ifieel  in  materials  suhmitteel  by 
AepiaBomitv  Teichnoleegies.  Ine:.,  in 
su])))e)rt  of  an  NADA  ce)ne;e!rning  a  CE 


li 
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Atlantic  .salmon  and  a  proliininarv 
I’ON.Sl  for  tho.si!  specific  conditions  of 
use.  C'.oinnumts  on  the  draft  KA  and 
FON.SI  will  inform  FDA's  decision 
whether  to  recpiini  an  tmvironmental 
impact  statement  (Id.S)  or  finalize  the 
FA  and  FON.SI  for  this  NADA. 

The  Agency  has  received  a  reijnest  for 
a  ()()-da\  extension  of  the  comment 
jieriod  for  the  draft  FiA  and  FON.SI.  The 
nupiest  conveved  concern  that  the 
current  (>()-day  comment  period  does 
not  allow  sufficient  time  to  respond. 

FDA  has  considered  the  reijuest  ami 
is  extending  the  comment  period  for  the 
draft  F]A  and  FON.SI  for  (it)  days,  until 
April  2().  2013.  The  Agency  believes 
that  a  OO-dav  extension  allows  adeipiate 
time  for  interested  persons  to  submit 
comments  without  significantly 
delaving  the  Agencv's  decision  on 
whether  to  finalize  these  documents  or 
prepare  an  EKS. 

11.  Request  for  (Comments 

Interested  ])ersons  mav  submit  either 
electronic  comments  regarding  the.se 
documents  to  http:/ / 
w'ww.rcgiildtions.gov  or  written 
comments  to  the  Division  of  Dockets 
Management  (.see  ADDRESSES).  It  is  only 
necessary  to  send  one  set  of  comments. 
Identify  comments  with  the  docket 
nnmher  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  mav  he  seen  in  the  Division 
of  Dockets  Management  between  h  a.m. 
and  4  p.m..  Monday  through  Friday,  and 
will  he  posted  to  the  docket  at  http:// 
www.rcf^uhttions.ffov. 

Dated:  Fehriiarv  11.  2013. 

Leslie  Kiix. 

Assistant  (innanissionar  for  Policy. 

|I'R  Doc.  201  ;i-0;i44.S  Kiled  2-13-1:1;  K:4.T  am| 
BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  l()(d)  of  the 
Federal  Advisory  (kimmittee  Act.  as 
amended  (.5  lJ..S.Ci.  Ajiji.).  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  .set  forth  in  sections 
.'j.'i2h(c)(4)  and  .'■i.'52h(c)(()).  Title  5  IJ..S.C.. 
as  amended.  The  grant  a|)plications  and 
the  discussions  could  di.sclo.se 
confidential  trade  secrets  or  commercial 
property  such  as  jiatentahle  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


a])])lications.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  iiersonal  privacy. 

.Va/JK?  of  (ionintittcc:  Nalioiial  liisliliile  of 
tieneral  Medical  .Sciences  Initial  Review 
(Ironp:  Training  and  Worklorce  Development 
.Snhcominillee  A. 

Dote:  March  12.  2013. 

77in<.‘;  H;00  a.m.  to  .3:00  ii.m. 

Agenda:  To  review  and  (ivalnali!  grant 
applications. 

/Voce;  (ionriyard  hy  Marriott  (’.lievy  (ihase. 
.3.320  Wisconsin  Avenue,  (ihevv  (iliase.  Ml) 
2(mi3. 

(ionlaci  Person:  lolin  (.  Lallan,  I’li.D.. 
Scienlilic.  Review  OHic.er.  Oliice  ol  .Scientific 
Rciview.  National  Inslitnle  of  Ceneral  Medical 
.Sciences.  National  Institutes  of  I  leallh.  43 
(Center  Dri\'('.  Room  3An.l8),  Ifetliesda.  MD 
20H92.  301-304-2773.  la ffanjo<v}n\a it. nih.gov. 
((iatalogiie  of  Federal  Domestic  Assistance 
Program  Nos.  93.373.  Minority  Ifioimsiical 
Research  .Support;  93.821,  (’.idl  Ifiologv  and 
lliophysics  Rtisearch:  93.839,  Pharinacology. 
Physiology,  and  Biological  (iheinislrv 
R(!sean:h:  93.802.  Genetics  and 
Developmental  Biology  Research:  513.88. 
Minoritv  Access  to  Research  (Careers;  93.90, 
.Special  Minority  Initiatives.  National 
Institutes  of  1  leallh.  1 II  IS) 

Datcul:  Fehrnarv  8.  2013. 

Melanie  |.  Gray, 

Program  Amdysl.  Office  ofpederal  Advisory 
Committee  Policy. 

|I  K  Doc.  2(U:i-(l3:i(il  Filed  2-13-13;  K:4,''>  and 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Minority  Health 
and  Health  Disparities;  Notice  of 
Closed  Meeting 

Pnrsnant  to  section  l()(d)  of  the 
Federal  Advi.sory  Committee  Act.  as 
amended  (.3  U..S.C.  A])]i.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  closed  to  the 
]mhlic  in  accordance  with  the 
provisions  set  forth  in  .sections 
.3.32h(c)(4)  and  .3.32h(c)((i),  Title  .3  IJ..S.C., 
as  amended.  The  grant  applications  and 
the  di.scnssions  could  di.sclo.se 
confidential  trade  seiirets  or  commerciiil 
jirojierty  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  a.ssociated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  jirivacy. 

\'ame  of  Committee:  Niitional  Insliluli;  on 
Minority  iicidth  and  Health  Disparities 
.Sjiecial  lunphasis  Panel;  NIMIID  Gonference 
(h'ani  Review  (R13). 

Date:  March  13,  2013. 

l  ime:  12:()()  ]).m.  to  3;0()  p.m. 

Agenda:  To  riiview  and  evaluate  grant 
applications. 


Place:  National  Inslilntes  of  1  leallh.  Two 
Democracy  Pla/.a.  0707  Democracy 
Boulevard.  Bethesda.  MD  2085)2.  (Virtual 
Meeting). 

Contact  Person:  I  Ini  Ghen.  M.D..  .Scientific 
Rciview  Officer.  National  Institute  on 
Minoritx'  Health  and  Health  Disparities.  0707 
Democrac\'  Blvd..  .Suite  800.  Betliesda,  MD 
2085)2.  (301)  35)4-7  7  84. 
cheidini^nunl.nih. gov. 

Dated:  l''el)ruarv  7,  201  3. 

David  Clary, 

Program  Amdyst.  Office  of  Federal  Advisory 
Committee  Policy. 

|I•K  Dec.  2()i:i-(l33.37  Filed  2-i:i-t3;  8:4.3  and 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Piirsucint  to  suction  l()(d)  of  thu 
Fudural  Advisorv  Gommittuu  Act,  as 
iimundud  (.3  U..S.C.  Ajip.),  notice  is 
huruhy  given  of  the  following  meetings. 

The  meetings  will  he  closed  to  the 
]nihlic  in  accordance  with  the 
provisions  set  forth  in  sections 
r),32h(c)(4)  and  .3.32h(c)(()),  Title  .3  II..S.G., 
as  iimended.  The  grant  a])])licatious  and 
the  discussions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
pro])erty  such  as  patentable  material, 
and  ])ersonal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  jirivacy. 

\ame  of  Committee:  National  Institute  on 
Deafness  and  Other  (Communication 
Di.sorders  .Special  Fmphasis  Panel;  NIDfCD 
Vestibular  Prosthesis  Re.search  A))|dication. 

/)u/e:  March  23.  2013. 

77me;4:()()  p.m.  to  3:01)  p.m. 

Agenda:'i'o  review  and  evaluate  grant 
ajiplications. 

Place:  National  Institutes  of  Health.  0120 
Fxecutive  Blvd.,  Rockville.  MD  20832. 
('l’elei)hone  (Conference  (Call). 

Contact  Person:  Andrea  B.  Kelly,  Ph.D., 
.Sciimtific  Resview  Officer  Division  of 
Fxtramnral  Activities.  National  Insliliites  of 
I  hsdtli/NIlKCD  0120  Fxiiculive  Blvd. — M.S(C 
7180.  Rockville.  MD  2085)2,  (301 )  45)0-80  83. 
kellva2®  aided. nih.gov. 

\'ame  of  Committee:  NnWomi]  Institute  on 
Deafness  and  Other  (Communication 
Disorders  .Special  FCmpliasis  Panel:  NID(CD 
Outcome  Rcisearch  Ap])lication. 

Date:  March  20.  2013. 

Time:  12:30  p.m.  to  1:30  p.m. 

Agenda:To  review  and  evaluate  grant 
ap])lications. 

/^/fjcc*;  National  Institutes  of  Health.  0120 
Fxecutive  Blvd..  Rockville.  NB)  20832. 
(Telephone  (Confenmee  Gall). 
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(Jonidcl  Person:  Aiulrca  H.  K(!llv.  IMi.l).. 
.Scicntilii:  Rnvitnv  OITiccjr  Division  ol 
Kxtniimiral  Activilicis,  National  Instiintos  ol 
I loallh/NllX’.D.  ()12()  lixocnlivi!  IMvd. — M.SCi 
7D50.  Kockvillc!.  Ml)  2()ti?)2,  (301)  40()-8(iH:t. 
kelly(i2@ni(l(:(l.nili.<i()\'. 

\'(iin(;  of  (lominittee:  National  Inslilnto  on 
Doaliuxss  and  Otlior  (ioinnuinicalion 
Disordors  ,S])(!(;ial  Emphasis  I’aiud;  Ihiariii” 
and  Halanci;  (linical  Trial  Ken’imv. 

Dole:  March  29.  2013, 

Time:  10;30  a.m.  to  12;3t)  ]).m. 

A}’en(l(i:'Vo  rtivicnv  and  ovalnato  <>rant 
a])))lications. 

/yocc-;  National  Instiintos  ol  lhsdth.  0120 
I'ixocntivo  Hlvd,.  Kockvilh;,  Ml)  20852. 
(T(!l(!phono  Cionl'orcMico  (iall). 

Contnei  Por.son;  (ihristino  A.  Livingston. 
Ph.l)..  .Sciontil'ic:  Koviow  OlTicor.  Division  of 
Extramural  Activitios.  National  Instiintos  ol 
Iloalth/NIDCD.  0120  Exocntivo  Hlvd.— M,SC 
7180.  Hothosda.  Ml)  20892.  (301 )  490-8083. 
Iivin<‘sc@m(iil.nili.ti(>\'. 

Name  of  (iommillee:  National  Instilnlc;  on 
Dtxdnoss  and  Olhia’  Oommnnication 
Disordors  .Sjjocial  Emphasis  Pamd;  NIDCD 
V.SE  ('.linical  Trial  Ap])li(:alions  Riivicnv. 

Dote:  April  <).  2013. 

Time:  11:30  a.m.  to  1:30  p.m. 

/\go)?f/o:  To  r(!vio\v  and  ovalnatt;  grant 
ap|)li(:alions. 

Place:  National  Institidos  of  I  loalth.  0120 
Exocntivo  Hlvd.,  Rockvillo.  Ml)  20852. 
(Tolo|)hon(!  (lonloronco  (iall). 

Contact  Person:  Androa  15.  Kollv,  I’h.D.. 
.Scitmtilic  Ro\  io\v  OlTicor.  Division  ol 
Extramural  Activities.  National  Inslitiitos  ol 
Iloalth/NIDOD,  0120  Exocntivo  Hlvd.— M.SC 
7180,  Rockvillo.  Ml)  20892.  (30 1 )  490-8083. 
kellva2@nidc(l.nih.;^ov. 

Name  of  Committee:  National  Inslitnto  on 
Doalnoss  and  Other  (iomimmic:ation 
Disordors  .Special  Emphasis  Panel:  LRP 
A]) plications  Review. 

Date:  A]3ril  9.  2013. 

Time:  12:00  ]).m.  to  1:00  ]).m. 

Agen(la:'\\)  review  and  ovalnato  grant 
ap|)lication.s. 

Place:  National  Institutes  oT  Health,  0120 
Ex(H:ntivo  Hlvd..  Rockvillo.  MD  20852. 
(T{!l(;|)hono  (’.onlorcmco  Call). 

Contact  Person:  .Shoo  Singh.  Ph.D.. 
.Scientific  Rovirnv  Ofiiccir.  .Scientific  Rewienv 
I5ranch.  Division  ol  Extramural  Activitiiis. 
Ex(!cntivo  Plaza  .South.  Room  400C.  0120 
Ex(!cntivo  15lvd..  llothosda,  MD  208‘)2,  301— 
490-80t53,  singlis@ni(lc(l.nih.^o\’. 

(Catalogue  of  Eculeral  Dom(!slic  .Assistance 
Program  Nos.  93.173,  lliological  Research 
Rcdatcid  to  Deafiiess  and  C.ommnnicativi; 
Disordens.  National  Institnlcjs  ol  Health,  HIES) 

Dated:  Eehrnarv  8.  2013. 

Melanie  ).  Cray, 

Prof’ram  Analyst.  Office  of  Federal  Advisory 
Committee  Policy. 

|FK  Doc.  201. 3-03300  Filed  2-13-13:  8:4.5  anil 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pur.suaiit  to  .siiclioii  1()((1)  of  tlio 
iHidoral  Advi.sory  Coinmittoo  Act,  as 
cimondod  (.5  ll..S.(;.  App.),  notico  is 
liorohy  given  of  a  mooting  of  tlio  Hoard 
of  .Sciontific  Coiinsolors  for  13iisic 
.Scioncos  National  Canoor  Institnto. 

Tho  mooting  will  bo  closod  to  tlio 
jmlilic  as  indicatod  liolow  in  accordanco 
with  tho  jirovisions  sot  forth  in  .soefion 
.S.SZhlcllfi),  'fitlo  .5  l]..S.()..  as  amondod 
for  tho  roviow.  discu.ssion,  and 
ovalnation  tif  individual  intramural 
programs  and  projects  conductod  hv  tho 
National  Cancer  In.stitnto,  including 
consideration  of  porsonnol 
qualifications  and  porformanco,  and  tho 
compotonco  of  individual  investigators, 
tho  di.sclosnro  of  which  would 
con.stituto  <1  clearly  nnwarrantod 
invasion  of  ])orsonal  jirivacy. 

Name  of  Committee:  Hoard  of  .Scicaililic 
Counselors  for  Ifasic  .Scicmces  National 
(kmcer  Inslilnte.  Nfll  Hoard  of  .Scientific 
Counselors  Miieting  (Hasic  .Sciences). 

Date:  March  12.  2013. 

'Time:  9:00  a.m.  to  1:30  p.m. 

A<‘enda:  'I'o  review  and  (!valnat(!  jairsonal 
(|nafifications  and  |)erformance,  and. 
conqielence  of  individual  investigators. 

Place:  National  InstitnlcLS  of  1  lealth. 
Hnilding  31 ,  Conference  Room  0.  31  Cemter 
Drixe.  Hethesda,  MD  20892. 

Contact  Person:  Florence  E.  I'aitier,  Ph.D.. 
Exei:nlive  .StJcrcUarv.  Office  of  the  Dinictor. 
National  Cancer  Inslilnte.  National  Insliintes 
of  Health.  lillO  Executive  Honhivard.  Room 
2205.  Hethesda.  MD  208<)2.  301-490-7028. 
ffti}Mnih.gov. 

In  the  interiisl  of  scicnrily.  NIH  has 
inslilntiul  slringimt  jiroceiinres  for  entranc:e 
onto  the  NIH  cam|)ns.  All  visitor  vcdiicles, 
including  taxicabs,  hotel,  and  air|joiT  shnilles 
will  he  inspiicted  before  henng  allowed  on 
canqnis.  Visitors  will  he  asketl  to  show  one 
form  of  identification  (for  exanqile.  a 
governmenl-issned  photo  ID.  driver's  license, 
or  passport)  and  to  state  the  pnipose  of  their 
visit. 

(Catalogue  of  Inuhiral  Domestic:  Assistance 
Program  Nos.  93.392,  Canc:{!r  Consirnction: 
93.3!)3,  Cancer  (ianse  and  Prcjvenlion 
Rescxirch;  93.3t)4.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Trealmcml  Resciarch;  93.3!)l>,  Cancer  Hiology 
Research:  93.397.  Canccir  Ccmiers  .Support; 
‘)3.398.  Cancer  Research  Manpower:  93.399. 
Cancer  Control.  National  Instilnles  of  I  leallli. 
I II  IS) 

Dated:  Eehrnarv  8.  2913. 

Melanie  |.  Cray, 

Program  Analyst.  Office  ofFedend  Advisory 
Committee  Policy. 

|FR  Doc.  201.3-033.58  Filed  2-i:i-13:  8:4.5  am| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pmsnant  to  suction  l()(d)  of  thu 
Fudural  Advisory  (kimmittuu  Act,  iis 
amundud  (.5  IJ..S.C.  Aji]).),  noticu  is 
huruhy  given  of  a  muuting  of  thu  Hoard 
of  Sciuntific  Connsulors  for  Clinical 
Sciuncus  and  K|)idumiology  National 
Cancur  Institntu. 

Thu  muuting  will  hu  closed  to  thu 
])uhlic  as  indicated  hulow  in  accordance 
with  thu  provisions  .set  forth  in  suction 
.'5.52h(f:)((i).  Title  .5  II.S.C..  as  amundud 
for  thu  review,  di.scnssion.  and 
evaluation  of  individual  intramural 
prognnns  and  projects  conducted  hv  thu 
NATIONAL  CANCER  INSTITUTE,' 
including  consideration  of  pur.sonnul 
(]ualifications  and  |)urformancu,  and  thu 
computuncu  of  individual  investigators, 
thu  disclosure  of  which  would 
constitute  ii  clearly  unwarranted 
inv.ision  of  personal  jirivacy. 

Name  of  Committee:  Hoard  of  .Scientific 
Counselors  for  Clinical  .Scimices  and 
lipidmniology.  National  C.aiicer  Inslitnlm  NC.I 
Hoard  of  .Scientific  Counselors  Miniling 
(Clinical  .Scimiccis  and  Epidemiology). 

Date:  March  1  1. 2913. 

77me;  9:39  a.m.  to  1:39  p.m. 

A<ienda:'\'o  review  and  evaluate  ])ersonal 
(inalificalions  and  iierformance.  and 
comiielence  of  indix  idnal  investigators. 

Contact  Person:  National  tnstilntcis  of 
Health.  Hnilding  31.  Conlerence  Room  9.  31 
Cenl(!r  Drive.  Hethesda.  MD  29892. 

Contact  Person:  Hrian  tx.  Wojcik.  Ph.D.. 
.Senior  Review  Administrator.  Institute 
Revimv  Office.  Office!  of  T’h(!  Dir(!clor. 
National  Cancer  Institute.  9119  Executive 
Honhward,  Room  2291.  Rtitluisda.  MD  29892. 
(391)  499-7928.  wojciklMmail.nih.goy. 

In  itu!  inter(!sl  of  s(!c:nrily.  NIH  has 
instituted  stringent  jirociulnnis  forenlranci! 
onto  tlu!  NIH  c.amiins.  All  visitor  vehicles, 
including  taxicabs.  l)ot(!i.  and  airport  shnilles 
will  he  inspecitid  h{!for(!  being  allowexl  on 
campus.  Visitors  will  he;  askeul  to  sliow  oiu! 
form  of  identification  (for  (!xampl(!.  a 
gov(!rnment-issn(!d  photo  ID.  drivtir's  liciinsc!. 
or  jiassporl)  and  to  stale!  the!  |)nrpe)se!  of  lhe!ir 
visit. 

(Cal.aleigne!  e)f  l''e!ele!ral  De)me!slie:  Assislane;e! 
Preigram  Ne)s.  !)3.3!)2.  Cime;e!r  Ce)nslrne:lie)n: 
93.393.  Cane:e!r  Cause!  ;mel  Pre!ve!nlie)n 
Re!se!are:h:  93.394.  Cane:e!r  De!le!e:lie)n  anel 
Diagneisis  Re!.se!iire:li;  93.3!)5.  Cane;e!r 
Tre!iitme!nt  Re!se!are:h;  !)3.3!)l).  Cane:e!r  15ie)le)gy 
Re!se!are:h;  93.397.  C;me;e!r  Ce!nle!rs  .Sni)pe)rl; 
93.398.  Cane;e!r  Re!.se!are:li  Miinpeiwer;  93.399. 
Cane:e!r  Ce)nlre)l.  Natieenal  Inslitnies  e)f  Heudih. 

Hits) 
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llatiHi:  lM!l)ruary  K.  2013. 

Milanii;  1.  (iray, 

Pr(t;^r(ini  Analyst.  Off  it  a  of  l-i‘tU‘iai  Advisory 
(lommiltcr  Policy. 

II'K  Dik:.  2(I13-():13.'»(I  I'iliul  2-13-13:  ani| 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  l()(d)  of  the 
Federal  Advisory  Coininittee  Act.  as 
amended  (.'5  D.S.C.  App.).  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.'j.'12l)(c)(4)  and  5.52l)(c)((i).  Title  .'i  II.S.C.. 
as  amended.  'I'he  grant  a])|)lications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
jiroperty  such  as  iiatentahle  material, 
anil  personal  information  concerning 
individuals  associated  with  the  grant 
a|)plications.  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  jiersonal  privacy. 

.Vnaie  of  (loininittcc:  Nalional  Institute  of 
Dialiiiliis  and  IDigestive  and  Kidnev  lliseasiis 
Spitcial  Hinphasis  Panel;  Ancillarv  .Slndiiis 
Review. 

Dale:  /\pril  4.  2013. 

Time:  2:'.U)  p.in.  to  4:00  p.in. 

.-Ige/u/fj;  I’d  review  and  evaluate  grant 
a|)pli(:alions. 

Place:  National  Institutes  of  1  lealth.  Two 
neinocracy  Plaza.  0707  tlinnocracy 
Houlevard.  Hetliiisda.  MD  20802.  (Telephone 
Conference  Call). 

Contact  Per.so;i;  .Michide  L.  llarnard.  Ph.lJ.. 
Scientific  Review  Officer.  Review  llrancli. 
DRA.  NIDDK.  National  Institutes  of  Health. 
Room  7.t3.  0707  Heinocracv  Houlevard. 
Hethesda.  MD  20802-2542.  (301)  504-88!)8. 
harnar(lni@extra.ni(l(lk.nili.‘>ov. 

((iatalogiie  of  Piideral  Domestic  Assistance 
Program  Nos.  ‘13.847.  DiahiMes. 

Rndocrinology  and  Metaholic  Research; 
‘13.848.  Digestive  Diseases  and  Nutrition 
Research;  03.840.  Kidmn'  Disisises.  llrologv 
and  llematologv  Research.  National  Institutes 
of  Health.  HH.S) 

Dated;  Pehriiarv  7.  2013. 

David  (3ary, 

Pro^rain  Analyst.  Office  ofpedevai  Advisory 
Coininittee  Policy. 

IKK  Uoi:.  2(n3-()33.5(>  Filed  2-13-13;  8:4.5  ami 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursiicinl  to  section  10(d)  of  the 
Fodoral  Advi.sorv  Commiltoo  Act.  us 
amimdod  (h  l]..S.(l.  A])]).),  not  ice  is 
horohv  given  of  the  following  meeting. 

The  meeting  will  he  closed  lo  the 
public  in  accordance  with  the 
])rovisions  set  forth  in  .sections 
.'■i.'52h(c)(4)  and  .'i,52h(c)((>).  Title  .5  U.S.C.. 
as  amended.  The  grant  applications  and 
the  di.scussions  could  dist;lo.se 
confidential  trade  secrets  or  commercial 
property  such  as  jiatentahle  material, 
and  personal  information  concerning 
individuals  a.ssociated  with  the  grant 
applications,  the  di.sclosnre  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
(leneral  Medical  .Scieni:es  Initial  Review 
(h'oup:  Training  and  Workforce  Devidopment 
.Suhcommittiu!  H. 

Date:  March  13.  2t)13. 

Time:  8:011  a.m.  lo  5:00  p.m. 

Agenda:  To  nn'iew  and  evaluate  grant 
applications. 

P/uce;  Hilton  Cardim  Inn.  7301  Waverly 
Street.  Hethiisda.  MD  20814. 

Contact  /^erson ;  yXrthur  L.  Zachary.  Ph.D.. 
.Scientific  Riwiinv  ()ffici!r.  Offici;  of  .Sciimtific 
Reviinv.  National  Institute  of  (leneral  Medical 
.Sciences.  Nalional  Institutiis  of  1  lealth.  45 
lienter  Drive.  Room  3An.12.  Helhiisda.  MD 
20892. 301-594-2880, 
zaclian’iCnif’ins.  nili.gov. 

((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minoritv  Hiomedical 
Research  .Sup])ort:  93.821.  (kdl  Hiology  and 
Hio|)hysics  Research;  ‘)3.859.  Pharmacologv. 
Physiology,  and  Hiological  Chemistry 
Research;  93.802.  Cimetics  and 
Diividopmental  Hiology  Riisearch;  93.88. 
Minority  Access  to  Research  Careers;  t)3.90, 
.Special  Minority  Initiatives.  National 
Institutes  of  Health.  HH.S) 

Dated;  Fidiruary  8.  2013. 

Melanie  ].  Cray, 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  2013-033.54  Filed  2-13-13;  8:45  imi| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pnr.suiml  to  .suction  l()(d)  of  tho 
Fodoral  Advisorv  Committoo  Act.  as 


amondod  (.5  II..S.C.  App.).  notice  is 
lutrohy  given  of  tho  following  mooting. 

Tho  mooting  will  ho  clo.sod  to  tho 
jnihlic  in  accordance  with  tho 
provisions  sot  forth  in  sections 
.').'52h(c)(4)  and  .').'i2h(c)(n).  Title  5  Ik.S.C., 
iis  amondod.  Tho  grant  a])plications  and 
tho  discussions  could  di.scloso 
confidential  tnido  .secrets  or  comniorcial 
projiorty  such  as  jiatontahlo  material. 

;ind  personal  information  concerning 
individuals  associated  with  tho  grant 
applications,  tho  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  jiersonal  jirivacy. 

Name  of  Committee:  Microbiology. 
Infectious  Diseases  and  AID.S  Initial  Review 
(’irouji:  Acquired  Immunodeficiency 
.Syndrome  Rissearch  Review  ('.ommillee. 

Date:  March  21-22.  2()1377me;  8:09  a.m.  lo 
5:00  p.m. 

Agendtr'l'o  review  and  evaluate  grant 
a|)])lications. 

P/uco;  (iourtyard  hy  Marriott.  5520 
Wisconsin  Avenue,  (ihevy  Chase,  MD  20815. 

Contact  Person:  Yasundhara  Varthakavi. 
Ph.D..  .Scientific  Review  Officer,  .Scientific 
Review  Program,  Nil  1/NlAID/DF A/ARRH, 
0700  H  Rockledge  Drive.  Room  325(i, 
Hethesda.  MD  20892-7010.  301-451-1740, 
vartluikavix'iin  iaid.nili.gov. 

(C.atalogue  of  luideral  Domestic  Assistanci; 
Program  Nos.  93.855.  Allergv.  Immunologv. 
and  Transplantation  Resisirch:  93.850. 
Microhiologv  and  Infections  Diseases 
Research.  Nalional  Institutes  of  1  lealth.  I II  l.S) 

Dalcul;  Fehruarv  7.  2013. 

David  Clary, 

Program  Analyst.  Office  of  Federal  Advisorv 
Committee  Policy. 

|FK  Doc.  2(U3-U3355  I'iled  2-13-13:  8:45  iim| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

[Docket  No.  DHS-201 2-0069] 

Privacy  Act  of  1974;  Department  of 
Homeland  Security  Immigration  and 
Customs  Enforcement-007 — Alien 
Criminal  Response  Information 
Management  System  of  Records 

AGENCY:  Privacy  Offico.  Dujiartmont  of 
Homoland  .Security. 

ACTION:  Notice  of  modification  to 
exi.sting  Privacy  Act  .Sy.stem  of  Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  the  Dejiartment  of 
Homeland  .Security.  U..S.  Immigration 
and  {'.iistoms  Enforcement  is  ujidating 
;ind  renaming  an  existing  .system  of 
records  titled,  “Dejiartment  of 
Homeland  .Securitv/lmmigration  and 
Oustoms  Enforcement-()()7 — Law 
Enforcement  .Sujijiort  Center  Alien 
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Criminal  Rosjjonse  Information 
Management  System  of  Records."  With 
tlie  ])nl)lication  of  this  uiniated  system 
of  records,  .several  changes  are  being 
made:  (1)  The  name  is  being  changed; 

(2)  new  categories  of  individuals  have; 
b(!en  added;  (3)  new  rontiiu!  uses  have 
luum  add(!d  to  allow  Immigration  and 
Customs  Enforcement  to  slian; 
information  from  the  system:  and  (4)  the 
retention  period  of  Brady  Act  check 
records  has  been  correcttul  and  the 
rcitention  ])eriod  for  National  Sex 
Offemha'  Registrant  records  and  for 
individuals  for  whom  non-criminal 
([ueries  are  conducted  have  been  added. 

A  Privacy  lm|)act  Asse.ssment  u|)date  for 
the  Alien  Criminal  Res])on.se 
Information  Management  svstem  is 
h(!ing  published  concurrently  with  this 
notice.  It  can  he  found  on  the  DHS  Web 
site  at  http://\v\v\v.dhs.go\’/priv(icv.  The 
exemptions  for  the  existing  system  of 
records  notice  will  continue  to  he 
applicable  for  this  .system  of  records 
notice  (74  FR  4.'i()7n.  August  31.  2009), 
and  this  system  will  continue  to  h(! 
included  in  the  Diipartment  of 
Homeland  S(!curity’s  inventory  of 
record  systems. 

DATES:  Submit  comments  on  or  before 
March  18.  2013.  In  particular,  comments 
are  recpie.sted  concerning  the 
a])i)lication  of  the  exem])lions  to  the 
newly  added  categories  of  individuals. 
This  new  svstem  will  he  eilective  March 
18,2013. 

ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  DHS- 
2012-0000  i)y  one  of  the  following 
methods; 

•  Fedanil  e-Huh^inaking  Portal:  http:// 
WWW. ragidations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  /m.v:  202-343-4010. 

•  M(dl:  lonathan  R.  Cantor.  Acting 
Chief  Privac;y  Officer.  Privacy  Office, 
Department  of  Homeland  Sec:nrity. 
VVa.shington,  DC  20528. 

Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  for  this  rulemaking.  All 
comments  received  will  he  po.sted 
without  change  to  http:// 
www.ragnIations.gov,  including  any 
l)er.sonal  information  ])rovid(!d. 

Dockat:  For  access  to  the  docket  to 
nuul  background  do{:uments  or 
comments  received  go  to  http:// 
www.ragnIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Eyn 
Rahilly  (202-732-3300).  Privacy  Officer. 
U.S.  Immigration  and  Customs 
Enforcement,  500  12th  Street  SVV.,  Sto]) 
5004  Washington,  DC  20530-5004; 
Jonathan  R.  Cantor,  (202-343-1717), 
Acting  Chief  Privacy  Officer,  Privacy 


Office,  U.S.  Department  of  Homeland 
Security,  Washington.  DC  20528. 

SUPPLEMENTARY  INFORMATION: 

I.  Hiickgrouncl 

The  Dei)artment  of  Homeland 
Security  (DHS)  is  uinlating  and 
rei.ssuing  DHS/immigration  and 
Customs  Enforcement  (ICE)-007 — haw 
Enforcement  Su])port  Center  (EESCi) 

Alien  Criminal  Res|)onse  Information 
Management  System  (ACRIMe)  system 
of  records  notice  (.SORN)  (75  FR  8377, 
February  24,  2010),  to  shorten  the 
system  name,  add  new  categories  of 
individuals  and  routine  uses,  and 
u])date  the  retention  ])eriod  of  records 
related  to  Brady  Act  checks.  National 
Sex  Offender  Registrants,  and 
individuals  for  whom  non-c:riminal 
(]ueries  are  conducted.  'I'he  new  system 
name  is  DHS/lCE-007 — Alien  Criminal 
Resi)onse  Information  Management 
Sy.stem  (ACRIMe).  This  system  of 
records  describes  information 
maintained  in  an  ICE  information 
system  of  the  same  name,  which  is  used 
by  ICE  personnel  to  receive  and  respond 
to  immigration  status  iiupuries  mahe  by 
other  agencies  about  individuals  who 
are  arrested,  screened  as  part  of  a 
background  check  in  order  to  determim! 
suitability  for  employment,  acce.ss,  or 
other  pnri)oses,  or  otherwi.se 
encountered  by  those  agencies.  ACRIMe 
also  su])])orls  the  cnxition  and 
maintenance  of  lookout  records  in  the 
Imderal  Bureau  of  Investigation  (FBI) 
National  Crime  Information  ('enter 
(NCIC)  system  on  ])ersons  wanted  by 
ICE  for  crimes  or  as  fugitive  aliens. 
ACRIMe  also  supports  the  oj)eration  of 
the  ICE  tip  line,  where  members  of  the 
public;  can  notify  ICE  of  suspected 
violations  of  law,  and  the  operation  of 
the  Law  Enforcement  Sup])ort  Center 
call  centcir,  which  takes  calls  from  other 
law  cmforcement  agencies  .semking 
assistance  from  ICE. 

Concurrent  with  the  publication  of 
this  SCIRN  update,  ICE  is  publishing  an 
update  to  the  ACRIMe  Privacy  Impact 
Assessment  (PIA)  to  dciscribe  .several 
updates  to  the  data  maintained  in  that 
systcMu  in  su])port  of  ICE’s  immigration 
enforcement  mission.  ICE  is  adding  new 
categories  of  individuals  to  the  DHS/ 
ICE-()()7— ACRIMe  SORN  to  adcupiately 
de.scribe  the  individuals  whose 
information  is  maintained  in  the  svstem 
via  the  interoperability  ])rocess.  The 
ACRIMe  PIA  update  is  available  on  the 
DHS  Privacy  Office  web  site  at  http:// 
www.dhs.gov/i)rivacv. 

Under  intero])(!rability’s  original  u.se, 
the  fingerprints  of  individuals  arrested 
by  or  in  the  custody  of  a  law 
enforcement  agency  particii)ating  in  the 
ICE  Secure  Communities  Program  are 


sent  to  the  FBFs  Integrated  Automated 
Finger])rint  Identification  Svstem 
(IAFIS)/Next  C'leneration  Identification 
(NCI)  for  matc;hing  against  the  MB's 
criminal  fingerprint  holdings.  Through 
interoi)erability,  the  fingerprints  are  also 
checked  against  the  DHS  Automated 
Biometric  hhaitification  Sy.stem  (IDENT) 
and.  if  tlu!  submitted  fingerprints  matc:h 
fingeriJi'ints  in  IDENT.  the  FBI  gimerates 
an  Immigration  Alien  Query  (lAQ)  that 
is  sent  to  the  ACRIMe.  An  ICE  emi)loyee 
uses  ACRIMe  to  research  the  subject  of 
the  lAQ.  determine  the  immigration 
.status  of  the  subject,  and  generate  an 
Immigration  Alien  Response  (lAR), 
which  ACB^IMe  sends  hack  to  the  FBI 
Criminal  Justice  Information  Services 
(CJIS)  Division.  The  FBI  combines  and 
.sends  the  IDENT  respon.se  and  the  lAR 
hack  to  the  agency  that  conducted  the 
fingerprint  c:heck  for  awareness  if  they 
are  technically  capable  of  receiving  the 
response.  ACRIMe  akso  .sends  the  lAR  to 
the  ap])ropriate  ICE  field  office  to 
determine  the  a])propriate  (mforcement 
action,  if  any.  to  take  against  the 
individual. 

As  described  in  the  ACRIMe  PIA 
u])date.  A(iRlMe's  use  under 
intero])erahilitv  has  been  expanded  to 
assist  other  ag(!ncies  that  screen 
individuals  for  various  ])nrpos(!.s, 
including  administration  of  criminal 
justice,  national  .security,  and 
background  checks/investigations 
conducted  for  em])lovment,  access,  and 
other  suitability  pnr])ose.s.  The 
appendices  to  the  PIA  list  the  new  uses 
of  interoperability  that  ACRIMe  now 
sni)i)ort.s.  The  ai)pendice.s  will  he 
updated  as  new  interoperahilitv  users 
are  addeil  and  as  existing  users  change 
how  they  use  interoperahilitv.  It  should 
he  noted  that  although  ACRIMe  is 
supporting  new  uses  under 
interoperability,  the  process  by  which 
lAQs  ((jneries)  are  submitted  to  ACRIMe 
and  respon.ses  (lARs)  are  .sent  hack  to 
the  FBI  CJLS  Division  and  ultimately  to 
the  agency  submitting  the  reeiuest, 
remains  the  .same  as  occurs  under 
.Secure  Communiticis.  For  example,  one 
of  the  new  u.scxs  of  ACRIMe  is  to  assist 
agencies  that  are  conducting 
background  cluicks/investigations  on 
individuals  for  employment,  access,  or 
other  suitability  i)urpo.ses.  The 
fingerprints  of  the  individuals  being 
.screemul  are  checked  against  IDENT  and 
lAQs  are  .sent  to  ACRIMe  for  any 
matches.  ICE  per.sonmd  r(!.s(!arch  the 
subjects  of  the  lAQ.  determine  tin; 
innnigratii)!!  status  of  the  subjects,  and 
return  lARs  on  them. 

Using  interoperahilitv.  ICE  will  also 
begin  to  screen  convicted  .sex  offenders 
whose  fingerprints  are  captured  during 
federal,  state,  local,  and  tribal  law 
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enforcement  processe.s  that  enroll  thci.se 
individuals  in  sex  offender  registries. 

Kli  places  a  high  priority  on  targeting 
for  nmioval  those  aliens  with  criminal 
nicords  who  po.si;  a  threat  to  ])nhlic 
safety,  such  as  sex  olhaulers.  When  a 
convict(!(l  sex  offender  is  relea.sed  from 
incarceration,  the  individual  is  re(|nire(l 
to  regi.ster  as  a  sex  offeiuhir  with 
authorities  in  the  state  in  which  In;  or 
.she  r(!sides.  During  tin*  registration 
proc(!ss.  state  authorities  typically 
ca|)tnre  the  individual's  fingerprints  ami 
biographic  information  and  transmit 
them  to  the  FBI  C)1S  Division  for 
inclusion  in  the  National  .Sex  Offender 
Registry,  and  to  update  lAFKS  and  the 
individual's  FBI  criminal  record.  Via 
interoperability,  the  FBI  (')l.S  Division 
automatically  rims  the  individual's 
fingerprints  against  IDFNT.  If  the 
fingerjirints  match  fingerprints  in 
IDENT.  an  lAQ  is  generated  and  .sent  to 
Af^RlMe.  ICF  users  re.search  the 
immigration  status  of  the  individual  and 
generate  an  lAR  containing  the  results  of 
that  re.search  in  AC^RIMe.  The  lAR  is 
sent  to  the  relevant  1(]E  fiidd  office, 
which  determines  the  approjiriate 
enforcement  action  to  take  against  the 
individual,  if  any.  A  similar  jirocess  is 
used  when  there  are  changes  to  the 
convicted  sex  offender's  information. 

The  state  authorities  send  the 
individual's  iidbrmation  to  the  FBI  Ojl.S 
Division.  They  update  the  person's 
record,  rim  the  individual's  fingei'iiriiits 
against  IDENT.  and  if  the  fingerprints 
match  finger|)riiit.s  in  IDENT.  an  lAQ  is 
generated  and  sent  to  Af^RlMe.  The 
jirocessing  of  the  convicted  sex  offender 
information  varies  from  the  standard 
interojjerabilitv  process  in  one  respect 
only:  AflRlMe  does  not  send  a  cojiy  of 
the  lAR  to  the  FBI  (^kS  Division  or  to 
the  agency  that  registered  the  sex 
offender.  Instead,  the  lAR  is  only 
distributed  and  used  within  ICE  for 
enforcement  purposes. 

New  categories  of  individuals  have 
been  added  to  the  DH.S/ICE-OOZ— 
ACRIMe  .SORN  to  describe  the 
convicted  sex  offenders  and  other  tvpes 
of  individuals  whose  information  is 
being  proce.ssed  through  A(3<lMe  under 
these  new  interoperahilitv  programs 
including  individuals  about  whom  a 
background  check  is  being  performed 
for  employment,  access,  or  other 
suitahility  purpo.ses.  As  new 
interoperability  users  are  ajiproved  by 
Dll.S.  the  AflRlMe  PIA  a|)pendix  will  he 
njidated  to  describe  them  and 
conforming  changes  will  be  made  to  this 
.SORN.  if  reipiired. 

Additionally,  new  routine  uses  have 
been  added  to  allow  IC.E  to  share 
information  from  the  svstem.  Below  is  a 


summarv  of  the  new  routine  u.ses  and 
their  corresponding  letter: 

0)  To  federal,  state,  local,  tribal, 
territorial,  or  international  agencies 
seeking  to  verify  or  a.scertain  the 
citizenship  or  immigration  status  of  an 
individual  for  a  jmrjiose  within  the 
agencv's  jurisdiction; 

(N)  To  a  former  em])loyee  of  D1  l.S  for 
purposes  of  res])onding  to  an  official 
iiKpiirv  or  facilitating  communications 
with  a  former  einjiloyee  that  may  he 
relevant  for  iiersonnel-related  or  other 
official  purpo.ses; 

(V)  To  ])ros])ective  claimants  and  their 
attorneys  for  the  ])urpo.se  of  negotiating 
the  settlement  of  an  actual  or 
prospective  claim  against  DIES  ])rior  to 
litigation  or  proceedings; 

(X)  To  the  De|)artment  of  Justice 
(DOJ),  Federal  Bureau  of  Investigation 
(FBI)  in  order  to  facilitate  respon.ses  to 
fingerprint-based  immigration  status 
(jueries; 

(Y)  To  federal,  state,  local,  tribal, 
territorial,  international,  or  foreign 
government  agencies  or  entities  to 
enable  consultation  to  assist  in  the 
jirocessing  of  redre.ss  reijuests; 

(Z)  To  federal,  state,  local,  tribal, 
territorial,  foreign,  or  international 
agencies  regarding  a  nupie.sting  agency’s 
decision  concerning  the  hiring  or 
retention  of  an  individual  or  if  the 
information  is  relevant  and  nece.ssarv  to 
a  Dll.S  decision  concerning  the  hiring  or 
retention; 

(AA)  To  federal,  state,  local,  tribal, 
territorial,  foreign,  or  international 
ageiu:ies,  if  Dll.S  determines  the 
information  is  relevant  and  nece.ssarv  to 
the  agency’s  decision  concerning  the 
hiring  or  retention  of  an  individual  and 
failure  to  disclose  the  information  is 
likely  to  create  a  risk; 

(BB)  To  federal,  state,  local,  tribal, 
territorial,  foreign,  or  international 
agencies  seeking  information  on  the 
subjects  of  wants,  warrants,  or  lookouts 
for  law  enforcement  purposes; 

(CC;)  To  federal,  state,  local,  tribal, 
territorial,  or  foreign  government 
agencies  or  organizations,  or 
international  organizations,  lawfully 
engaged  in  collecting  law  enforcement 
intidligence; 

(DD)  To  foreign  governments  in  order 
to  notify  them  concerning  an  alien  who 
is  incapacitated,  an  unaccompanied 
minor,  or  deceased. 

(EE)  To  federal,  state,  local,  tribal,  and 
territorial  courts  or  government  agencies 
involved  in  criminal  investigation  or 
prosecution,  pretrial  services, 
sentencing,  parole,  probation  or  other 
asjiects  of  the  criminal  jn.slice  jirocess, 
and  to  counsel  rejiresenting  an 
individual  in  a  jiroceeding,  in  order  to 
ensure  the  integrity  of  the  ju.stice  system 


by  informing  these  recijiients  of  the 
exi.stence  of  an  immigration  detainer  on 
that  individual  or  that  individuar.s 
status  in  removal  jiroceedings, 
voluntary  departure,  or  custodial  status/ 
location. 

Finally,  the  retention  period  for  Brady 
Act  check  records  has  been  corrected. 
Previouslv.  the  .SORN  incorrectlv  stated 
that  the  records  were  retained  for 
twenty-four  (24)  hours.  The  records  are 
retained  for  five  (.'ll  years  in  order  to 
])rovide  I(]E  with  sufficient  time  to 
follow  u])  on  any  leads  generated  by 
Brady  Act  record  check  information. 
Additionally,  the  .SORN  is  being 
updated  to  reflect  the  retention  period 
for  biometric  and  biographic 
immigration  status  check  records  for 
National  .Sex  (Offender  Regi.strants  and 
individuals  for  whom  non-criminal 
(ineries  are  conducted.  Information  on 
National  .Sex  Offender  Registrants  will 
he  maintained  for  seventy-five  (7.'j)  years 
while  records  pertaining  to  non¬ 
criminal  iiueries  will  only  he  retained 
for  thirtv  (30)  vears. 

Portions  of  the  DH.S/lCE-()07  ACRIMe 
.Svstem  of  Records  are  exempt  from  one 
or  more  jirovisions  of  the  Privacy  Act 
hecau.se  of  criminal,  civil  and 
administrative  enforcement 
riHinirements.  Individuals  may  reipiest 
information  about  records  pertaining  to 
them  .stored  in  the  D1 1.S/1CE-(K)7 
ACRIMe  .System  of  Records  as  outlined 
in  the  "Notification  Procedure”  section 
below.  ICE  reserves  the  right  to  exempt 
various  records  from  release.  Pursuant 
to  U..S.C.  .'i.‘j2a(j)(2).  the  .Secretary  of 
Homeland  .Security  has  exeinjited 
portions  of  this  system  of  records  from 
subsections  (c)(3j  and  (4);  (d);  (e)(1).  (2). 

(3) .  (4)(C).  (4)(H).  (5)  and  (8);  (f);  and  (g) 
of  the  Privacy  Act.  In  addition,  the 
system  has  been  exeinjited  from 
subsections  (c)(3)  and  (4);  (d);  (e)(1). 

(4) (C).  (4)(H),  and  (f)  pursuant  to  .') 
lI.iS.C.  .^.'52a(k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
reiiuirements  of  ."j  IJ..S.C.  .'j.'i3(h),  (c),  and 
(e)  and  have  been  published  in  the 
Federal  Register  as  addition  to  Title  28, 
Code  of  Federal  Regulations  (28  CFR 
Ki.ttn).  In  addition,  to  the  extent  a 
record  contains  information  from  other 
exempt  systems  of  records;  ICE  will  relv 
on  the  exem])tion.s  claimed  for  those 
.systems.  In  the  context  of  this  updated 
.SORN,  the  Department  is  recjnesting 
comment  on  the  ap])lit:ation  of  these 
exemptions  to  the  newly  added 
categories  of  individuals. 

II.  Privacy  Act 

The  Privacy  Act  embodies  fair 
information  principles  in  a  .statntorv 
framework  governing  the  means  by 
which  the  United  .States  Covernment 


10626 


Federal  Register / Vol.  78,  No.  31 /Thursday,  February  14,  2013 / Notices 


collects,  maintains,  n.ses.  and 
(lissimiinates  individuals’  iHicords.  I'lie 
Privacy  Act  aiiplios  to  information  that 
is  maintained  in  a  "system  of  records.” 

A  “.system  of  records”  is  a  group  of  anv 
records  under  the  control  of  an  agencv 
for  which  information  is  retrieviul  hy 
the  name  of  an  individual  or  hv  some 
identifying  nmnhm’,  symhol.  or  other 
particular  identifier  a.ssigmul  to  the 
individual.  In  the  Privacy  Act,  an 
individual  is  defined  to  encompass 
United  States  citizens  and  lawful 
piM  inanent  r(;sidents.  As  a  matter  of 
policy,  nils  extends  administrative 
I’rivacy  Act  protections  to  all 
individuals  when  .systems  of  records 
maintain  information  on  II. S.  citizens, 
lawful  permanent  residents,  and 
visitors.  Individuals  may  retpiest  access 
to  their  own  records  that  are  maintained 
in  a  sy.stem  of  records  in  the  possession 
or  under  the  control  of  UHS  hy 
com])lyiug  with  DHS  Privacy  Act 
r(!gulation.s,  (i  CFR  Part  .'1. 

The  Privacy  Act  re(|nire.s  each  agencv 
to  publish  in  the  Federal  Register  a 
de.scription  denoting  the  tvi)e  and 
charai:ter  of  each  sy.stfiin  of  nicords  that 
the  agency  maintains,  and  the  routine 
n.s(!.s  that  are  contaimul  in  each  svstian 
in  order  to  make  agencv  record  kee])ing 
])ractice.s  transpanmt,  to  notify 
individuals  uigarding  the  n.ses  to  which 
their  records  are  imt,  and  to  a.ssi.st 
individuals  to  more  easilv  find  such 
fil(!.s  within  the  agency.  Below  is  the 
d(;.scripti{)n  of  the  DHS/lUE-()()7 
AURlMe  System  of  Records. 

In  accordance  with  .'i  II.S.U.  .'j52a(r). 
nils  has  provided  a  re])ort  of  this 
.system  of  records  to  the  (Office  of 
Management  and  Budget  and  to 
Uongress. 

System  of  Records 

DHS/ICE— 007 
SYSTEM  name: 

Alien  Criminal  Responsj;  Information 
Management  (ACRlMe). 

SECURITY  classification: 

Unclassified  and  Law  Enforcement 
.Sensitive  (EES). 

SYSTEM  LOCATION: 

Records  are  maintained  in  the 
ACRIMe  information  technologv  svstem 
and  associated  ])a])er  records  at  the  U.S. 
Immigration  and  Ciustoms  Enforcement 
(ICE)  Law  Enforcement  .Support  Center 
(LE.SC)  in  VVilliston,  Vermont,  at  ICE 
I  leadcjuarters.  and  at  other  ICE  field 
office  locations. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(iategories  of  individuals  covered  in 
this  .system  include: 

(1)  Individuals  who  are  the  subjects  of 
immigration  status  in(|niries  submitted 
to  KiE  or  immigration  checks  conducted 
hy  ICl'k  including: 

A.  Individuals  who  are  encountered 
hy.  arrested  hy,  under  the  investigation 
of,  or  in  tin;  custody  of  a  criminal  justice 
ageiu;y. 

B.  Individuals  convicted  of  sexual 
offenses  recpiired  to  register  as  a  sexual 
offender. 

C.  Individuals  subject  to  background 
checks  or  inve.stigations  bv  or  under  the 
authority  of  a  federal,  state,  loc.al,  tribal, 
or  territorial  agency  to  determine 
eligibility  or  suitability  for  employment, 
access,  or  other  |)urpo.se.s. 

D.  Individuals  applying  to  obtain/ 
])urcha.se  a  firearm  in  the  United  States 
and  who.se  information  has  been 
submitted  to  ICE  for  the  ])urpose  of 
conducting  an  immigration  status  check 
in  support  of  background  checks 
retjiiired  by  the  Brady  flandgun 
Violence  Protection  Act  (Brady  Act)  or 
other  apj)lical)le  laws. 

(2)  Individuals  who  are  the  subjects  of 
criminal  arrest  warrants  and 
immigration  lookouts  that  ICE  has 
entered  into  the  Federal  Bureau  of 
Investigation's  (h’Bl)  National  Crime 
Information  Center  (NCIC)  .Sy.stem. 

(3)  Individuals  who  report  tips 
concerning  cu.stoms  and  immigration 
violations,  suspicions  activity  or  other 
law  enforcement  matters  to  the 
I)e])artment  of  Homeland  .Security 
(L)H.S)/1CE  and  individuals  about  whom 
those  re])orts  are  made. 

(4)  Law  enforcement  officers  or  other 
liersonnel  working  for  criminal  ju.stice 
agem:ie.s  who  contact  ICE  for  reasons 
relating  to  the  j)urj)ose.s  of  this  system 
of  records,  or  for  other  law  enforcement 
assistance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Categories  of  records  in  this  svstem 
may  include: 

(1)  Biogra])hic  identifiers,  other 
identifiers,  and  contact  information 
(e.g.,  name,  aliases,  date  and  place  of 
birth,  address,  tele])hone  niimher,  .Social 
Security  Number  (SSN),  Alien 
Registration  Number  (A-Numher), 
driver's  license  mnnher,  other  personal 
identification  numbers,  fingerprint 
identification  number,  pa.ss])ort 
mnnher). 

(2)  Visa,  border,  immigration  and 
citizenship  information  (e.g.,  citizenshi]) 
and/or  immigration  .status,  ap])lication 
for  benefit  information,  visa  and  travel 
historv). 

(3)  Criminal  history  information  (e.g., 
FBI  mnnher,  hooking  number,  current 


charge! s],  custodial  status,  ])a.st  offenses 
and  convictions). 

(4)  NCIC  hit  confirmation  records, 
which  consist  of  information  .sn])])orting 
the  entry  of  criminal  warrants  or 
immigration  lookouts  into  the  NCIC 
svstem,  such  as  criminal  arrest  warrant 
information,  fingerprints  and 
photographs,  other  information 
identifying  the  individual,  and  records 
reflecting  the  pnrpo.se/hasis  for  the 
warrant  c)r  lookout.  Records  of  incjuiries 
received  from  criminal  justice  agencies 
regarding  potential  matches  against  ICE- 
created  NCIC  records,  and  records 
])ertaining  to  ICE’s  research,  resolution, 
and  response  to  those  in(|nirie.s. 

(.'ll  Background  inve.stigation  records, 
which  consist  of  identifying  and  other 
information  recei\  erl  from  agencies 
recpiesting  an  immigration  .status  check 
on  individuals  as  part  of  a  background 
check  for  emi)loyment,  gun  ownership, 
or  other  reasons:  research  conducted  l)y 
ICE  during  the  conduct  of  the 
immigration  status  check;  and  ICE's 
research,  resolution,  and  re.s])onse  to 
tho.se  iiKjiiiries. 

(())  Criminal  ju.stice  immigration 
status  check  records,  which  consist  of 
identifying  and  other  information 
received  from  criminal  ju.stice  agencies 
recjiiesting  an  immigration  status  check 
on  individuals  in  the  context  of  a 
criminal  justice  matter:  prioritization  of 
recjuests:  research  conducted  hv  ICE 
during  the  conduct  of  the  immigration 
status  check;  and  ICE's  research, 
resolution,  and  res))onse  to  those 
inquiries. 

(7)  Public  tip  uicords.  which  consist 
of  information  contained  in  tijis 
received  from  the  public  or  other 
sources  regarding  customs  and 
immigration  violations,  or  other 
violations  of  law.  and  suspicious 
activities.  This  includes  identifving  and 
contact  information  about  the 
individual  rejjorting  the  tij)  (if  provided) 
and  information  about  the  person  or 
persons  who  are  the  subject  of  the  tip. 

(8)  Information  pertaining  to  ICE's 
follow-nj)  activities  regarding  a  tip  or 
other  information  received  ])ur.suant  to 
the  activities  .sup])orted  hv  this  sy'.stem 
of  records,  including  leads  for  ICE 
inve.stigations  and  referrals  to  other 
agenc:ies. 

(9)  Identification  and  authentication 
information  for  law  enforcement  officers 
or  other  criminal  justice  personnel  who 
contact  ICE. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

8  U..S.C.  1103.  8  U.S.C.  1324(h)(3);  8 
U.S.C.  13(10(1));  Section  504  of  the 
Immigration  and  Nationality  Act  of  1090 
(INA)  (Pul).  L.  101-049);  the  Brady 
Handgun  Violence  Protection  Act  of 
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1003  (Out).  L.  103-1  .lO);  FY  2008 
(lonsolidated  Appropriations  Act  (I’lib. 

I..  110-101,  121  ,Stat.  1844,  20.')0  (2007)); 
and  till!  INA  provisions  regarding 
nanoval  of  criminal  aliens  (INA 
i?  237(a)(2)  and  5?  238). 

PURPOSE(S): 

I’he  purposes  of  tins  system  are  to: 

(1)  Identify  and  arrijst  individuals  in 
the  United  .States  who  mav  he  snhject  to 
removal  under  the  Immigration  and 
Nationality  Act.  as  anumdiul. 

(2)  Respond  to  iiupiiries  from  criminal 
ju.stice  agencies  that  seek  to  determine 
the  immigration  .status  of  an  individual 
in  the  context  of  a  criminal  justice 
matter  for  the  pnrpo.se  of  identifying 
and  arresting  those  who  may  he  subject 
to  removal. 

(3)  Inform  criminal  justice  agencies 
and  agencies  conducting  background 
checks  whether  an  individual  is  under 
investigation  and/or  wanted  by  ICE  or 
other  criminal  justice  agencies. 

(4)  Receive.  j)rocess  and  act  on 
information  received  from  the  general 
public  and  other  .sources  nigarding 
sns|)icious  activities  and  actual  or 
potential  violations  of  laws  enforccul  hv 
ICE  or  1)1  l.S.  ami  to  reier  anv  other 
actionable  information  to  the 
appro|)riate  agencies  for  action. 

(.'>)  Ih'ovide  assistance  to  domestic, 
fonngn.  and  international  agenci(!s  that 
contact  K;E  and  the  LE.S(',  on  matters 
within  the  scope  of  ICE's  law 
enforcement  authorities,  including 
violations  of  U..S.  customs  and 
immigration  laws. 

(8)  Collect  and  analyze  data  to 
evaluate  the  effectiveness  and  {piality  of 
.services  provided  to  other  agencies  in 
.sui)port  of  the  ])nrposes  tlescrihed 
above,  and  of  ICE’s  customs  and 
immigration  law  enforcement  efforts 
generally. 

(7)  Identify  potential  criminal  activity, 
immigration  violations,  and  threats  to 
homeland  security;  uphold  and  enforce 
the  law;  and  ensure  public  safety. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  tho.se  di.sclosnres 
generally  permitted  under  .1  U..S.C. 
.').'j2a(h)  of  the  Privacy  Act.  all  or  a 
portion  of  the  records  or  information 
contained  in  this  .system  may  he 
disclosed  outside  DH.S  as  a  routine  n.se 
pursuant  to  5  II..S.C.  .5r)2a(h)(3)  as 
follows: 

A.  To  the  I)ei)artment  of  justice  (DOJ), 
including  U.S.  Attorneys  Offices,  or 
other  federal  agency  conducting 
litigation  or  proceedings  before  any 
court,  adjudicative  or  administrative 
body,  when  it  is  relevant  or  net;e.s.sarv  to 


the  litigation  and  one  of  the  following 
is  a  party  to  the  litigation  or  has  an 
interest  in  such  litigation; 

1.  DIES  or  anv  component  theriiof; 

2.  Any  em|)loyee  of  1)1  l.S  in  his/her 
official  capacity: 

3.  Any  employee  of  Dlt.S  in  his/her 
individual  capacitv  where  I)()|  or  DIES 
has  agrecid  to  rcipresent  the  emplovei!;  or 

4.  The  United  .States  or  any  agency 
thereof. 

IE  To  a  congnissional  office  from  the 
record  of  an  individual  in  response  to 
an  iiKiuiry  from  that  congressional  office 
made  pursuant  to  a  written  Privacv  Act 
waiver  at  the  recpie.st  of  the  individual 
to  whom  the  record  |)ertains. 

CE  To  the  National  Archives  and 
Records  Administration  (NARA)  or 
(General  .Services  Administration 
pursuant  to  records  management 
inspections  being  conducted  under  the 
authority  of  44  U..S.C.  2‘K)4  and  2‘J()(>. 

I).  To  an  agency  or  organization  for 
the  purpo.se  of  piirforming  audit  or 
oversight  operations  as  authorized  hv 
law.  hut  only  such  information  as  is 
neces.sary  and  r(;h;vant  to  such  audit  or 
oversight  function. 

E.  To  api)ropriate  agencies,  entities, 
and  j)er.sons  when: 

1.  DIES  suspects  or  has  confirmed  that 
the  .security  or  confidentiality  of 
information  in  the  system  of  nicords  has 
been  compromi.sed; 

2.  DIES  has  determined  that  as  a  result 
of  the  suspected  or  confirmed 
compromise,  there  is  a  risk  of  identitv 
theft  or  fraud,  harm  to  economic  or 
l)roperty  interests,  harm  to  an 
individual,  or  harm  to  the  .security  or 
integrity  of  this  system  or  other  systems 
or  ])rograms  (whether  maintained  by 
DIES  or  another  agency  or  entity)  that 
rely  upon  the  compromised 
information;  and 

3.  The  disclosure  made  to  such 
agencies,  entities,  and  |)ersons  is 
reasonably  neces.sary  to  assi.st  in 
connection  with  DIES’  efforts  to  resj)ond 
to  the  suspected  or  confirmeil 
comj)romise  and  prevent,  minimize,  or 
remedy  such  harm. 

F.  To  contractors  and  their  agents, 
grantees,  experts,  consultants,  and 
others  j)erforming  or  working  on  a 
contract,  service,  grant,  coo|)erative 
agreement,  or  other  assignment  for  DIES, 
when  necessarv  to  accomplish  an 
agency  function  related  to  this  system  of 
records.  Individuals  provided 
information  under  this  routine  n.se  are 
snhject  to  the  same  Privacy  Act 
r(K]nirements  and  limitations  on 
disclosure  as  are  a])])licahle  to  1)1  ES 
officers  and  employees. 

(E  To  federal,  .state,  local,  tribal, 
territorial,  or  foreign  government 
agencies  or  multilateral  government 


organizations  responsible  for 
inviLstigating  or  ])ro.secnting  the 
violations  of.  or  for  enforcing  or 
implementing,  a  .statute,  rule, 
regulation,  order,  licimse,  or  treaty 
where  DIES  determines  that  the 
information  would  assist  in  the 
enforcement  of  civil,  criminal,  or 
regulatory  laws. 

11.  To  federal,  state,  local,  tribal, 
territorial,  foreign,  or  international 
agencies,  if  the  information  is  relevant 
and  necessarv  to  a  recpie.st  ing  agency’s 
decision  concerning  individuals  who 
are  heing  screened  with  resjiect  to  their 
participation  in,  attendance  at,  or  other 
relation  to  a  national  or  sjiecial  secairity 
event. 

1.  To  domestic  governmental  agencies 
.seeking  to  determine  the  immigration 
status  of  persons  who  have  apjilied  to 
pnre:has(Yohtain  a  firearm  in  the  United 
States,  pursuant  to  checks  conducted  on 
such  persons  under  the  Brady  Handgun 
Violence  Prevention  Act  or  other 
ap])licahle  laws. 

).  To  federal,  state,  loc;al.  tribal, 
territorial,  or  international  agencies 
seeking  to  verify  or  a.scertain  the 
citizenship  or  immigration  .status  of  any 
individual  within  the  jurisdiction  of  the 
agency  for  anv  pur])ose  authorized  hv 
law. 

K.  To  e;ourts.  magistrates, 
administrative  tribunals,  o])])o.sing 
coun.sel.  parties,  and  witnesses,  in  the 
c:ourse  of  immigration,  civil,  or  criminal 
])roceedings  (iiu:hiding  di.sc:overv. 
pre.sentation  of  evidence,  and  .settlement 
negotiations)  and  when  DIES  determines 
that  use  of  such  records  is  relevant  and 
nece.ssarv  to  the  litigation  htdore  a  court 
or  adjudicative  body  when  any  of  the 
following  is  a  party  to  or  have  an 
interest  in  the  litigation: 

1.  DHS  or  any  component  thereof; 

2.  Any  employee  of  DHS  in  his/her 
official  capacity; 

3.  Any  em])loyee  of  DHS  in  hi.s/her 
individual  capacity  where  the 
government  has  agreed  to  rejiresent  the 
emplovee;  or 

4.  The  United  States,  where  DHS 
determines  that  litigation  is  likely  to 
affect  DHS  or  any  of  its  com])onents. 

I,.  To  federal,  state,  local,  tribal, 
territorial,  foreign  or  international 
agencies  in  order  to  refer  re])ort,s  of 
suspicious  activity,  tips,  potential 
violations  of  law  and  other  relevant 
information  to  agencies  with 
a])])ropriate  jurisdiction,  authorities, 
and/or  need-to-know  concerning  the 
matters. 

M.  To  the  D(!j)artment  of  Ju.stice  (DO)), 
Federal  Bureau  of  Prisons  (BOP)  and 
other  federal,  .state,  local,  territorial, 
tribal  and  foreign  law  enforcement  or 
custodial  agencies  for  the  purpo.se  of 
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])lacing  an  immigration  detainer  on  an 
indivichial  in  that  agency's  custody,  or 
to  facilitate  the  transfer  of  custody  of  an 
individual  to  DH.S  from  the  other 
ag(!ncy. 

N.  To  a  lormer  (!m])lovee  ot  HH.S  lor 
])nrj)o.ses  of  responding  to  an  official 
iiKiuiry  by  federal,  state,  local,  tribal, 
territorial  government  agencies  or 
])rofessional  licensing  authorities:  or 
facilitating  commnnications  with  a 
former  employe(!  that  may  he  ndevant 
and  necessary  for  j)ersonnel-relate(l  or 
other  official  purpo.ses  where  DlhS 
r(;(|uires  information  or  consultation 
assistance  from  the  former  emi)lovee 
regarding  a  matter  within  that  person’s 
former  area  of  resjjonsihilitv. 

().  To  federal,  state,  local,  tribal, 
territorial,  or  foreign  government 
agencies,  as  well  as  to  other  individuals 
and  organizations  during  the  course  of 
an  investigation  by  DfhS  or  the 
proc(;ssing  of  a  matter  under  DIlS’s 
jurisdiction,  or  during  a  proceeding 
within  the  purview  of  the  immigration 
and  nationality  laws,  when  Dll.S  deems 
that  such  disclosure  is  necessarv  to 
carry  out  its  functions  and  statutory 
mandates  or  to  elicit  information 
r(;(|uir(!(l  hv  Dll.S  to  carry  out  its 
functions  and  statutory  mandates. 

P.  To  international,  foreign, 
intergovermmaital.  and  multinational 
government  agencies,  autluji  ities.  and 
organizations  in  accordance  with  law 
and  formal  or  informal  international 
arrangements. 

Q.  To  the  Office  of  Management  and 
Budget  (OMB)  in  connection  with  the 
review  of  private  relief  legislation  as  set 
forth  in  OMB  Circular  No.  A-lt)  at  any 
stage  of  the  legislative  coordination  and 
clearaiK;e  proc;ess  as  set  forth  in  the 
Circular. 

R.  To  the  U.S.  Senate  Committee  on 
the  ludiciary  or  the  IJ..S.  Mouse  of 
Representatives  Committee  on  the 
Judiciary  when  necessary  to  inform 
members  of  Congress  about  an  alien 
who  is  being  considered  for  private 
immigration  relief. 

.S.  To  the  Department  of  .State  when  it 
recpiires  information  to  consider  and/or 
provide  an  informed  response  to  a 
r(!(iuest  for  information  from  a  foreign, 
international,  or  intergovernmental 
agency,  authority,  or  organization  about 
an  alien  or  an  enforcement  operation 
with  transnational  imjdications. 

T.  To  federal,  state,  local,  territorial, 
tribal,  international,  or  foreign  criminal, 
civil,  or  regulatory  law  enforcement 
authorities  when  the  information  is 
nece.ssary  for  collaboration, 
coordination,  and  de-confliction  of 
investigative  matters,  prosecutions,  and/ 
or  other  law  enforcement  actions  to 
avoid  duplicative  or  disruj)tive  efforts 


and  to  ensnu!  the  .safety  of  law 
enforcement  officers  who  may  he 
working  on  related  law  enforcement 
matters. 

1).  To  fedciial,  state,  local,  tribal, 
territorial,  or  foreign  government 
agencies  or  entities  or  multinational 
government  agencies  wh(;re  DH.S  desires 
to  exchang(!  relevant  data  for  the 
purpose  of  developing,  testing,  or 
im|)lenu!nting  new  software  or 
technology  who.se  purpo.se  is  related  to 
this  .system  of  records. 

V.  To  pros])ectiv(;  claimants  and  their 
attorneys  for  the  ])urj)ose  of  negotiating 
the  settlement  of  an  actual  or 
j)rospective  claim  against  DH.S  or  its 
current  or  former  employees,  in  advance 
of  the  initiation  of  formal  litigation  or 
proceedings. 

\V.  To  fed(!ral  and  foreign  gov(;rnment 
intelligence  or  counterterrorism 
agencies  or  components  when  DH.S 
becomes  aware  of  an  indication  of  a 
threat  or  ])otential  threat  to  national  or 
international  security,  or  when  such 
disclosun;  is  to  su])])ort  the  conduct  of 
national  intellig(mc(!  and  security 
investigations  or  to  assist  in  anti¬ 
terrorism  efforts. 

X.  To  the  D(;partment  of  Justice  (DOJJ, 
Federal  Bureau  of  Investigation  (FBIJ  in 
order  to  facilitate  resixnises  to 
fingerprint-based  immigration  status 
(pieries  that  are  sent  to  IMF.  including 
(pieries  that  the  FBI  .sends  on  behalf  of 
another  agency. 

Y.  To  federal,  state,  local,  tribal, 
territorial,  international,  or  foreign 
government  agencies  or  entities  for  the 
purpose  of  consulting  with  that  agency 
or  entity: 

1.  To  assist  in  making  a  determination 
rtigarding  redress  for  an  individual  in 
connection  with  the  operations  of  a  DH.S 
component  or  program: 

2.  To  verify  the  identity  of  an 
individual  seeking  redress  in 
c:onnection  with  the  operations  of  a  DH.S 
component  or  ])rogram:  or 

3.  To  verify  the  accuracy  of 
information  submitted  by  an  individual 
who  has  nHjuested  such  rculress  on 
behalf  of  another  individual. 

Z.  To  federal,  .state,  local,  tribal, 
territorial,  idreign,  or  international 
agcMicies,  if  tin;  information  is  relevant 
and  neces.sary  to  a  nKpiesting  agency's 
decision  concerning  the  hiring  or 
retention  of  an  individual,  or  the 
issuance,  grant,  renewal,  suspension  f)r 
revocation  of  a  security  clearance, 
license,  contract,  grant,  or  other  benefit: 
or  if  the  information  is  relevant  and 
nece.ssary  to  a  DH.S  decision  concerning 
the  hiring  or  retention  of  an  employee, 
the  issuance  of  a  security  clearance,  the 
re|)orting  of  an  investigation  of  an 
em])loyee,  the  letting  of  a  contract,  or 


the  issuance  of  a  licen.se.  grant  or  other 
benefit. 

AA.  To  lederal,  .state,  local,  tribal, 
territorial,  foreign,  or  international 
agencies,  if  DH.S  determines  (1j  the 
information  is  relevant  and  necessarv  to 
the  agency's  decision  concerning  the 
hiring  or  nitention  of  an  individual,  or 
the  issuance  of  a  .security  clearance, 
license,  contract,  grant,  or  other  himefit, 
and  (2)  failure  to  disclo.se  the 
information  is  likely  to  create  a  risk  to 
government  facilities,  etiuipment.  or 
])er.sonnel:  sensitive  information:  critical 
infra.structure:  or  the  public  safety. 

BB.  To  federal,  state,  local,  tribal, 
territorial,  foreign,  or  international 
agencies  .seeking  information  on  the 
.subjects  of  wants,  warrants,  or  lookouts, 
or  any  other  subject  of  interest,  for 
pur])ose.s  related  to  administering  or 
enforcing  the  law.  national  secnritv. 
immigration,  or  intelligence,  when 
consistent  with  a  DH.S  mission-related 
function. 

CG.  To  federal,  state,  local,  tribal, 
territorial,  or  foreign  government 
agencies  or  organizations,  or 
international  organizations,  lawfully 
engaged  in  collec:ting  law  enforcement 
intelligence,  whether  civil  or  criminal, 
to  enable  these  entities  to  carry  out  their 
law  enforcement  riisiionsihilities, 
including  the  colhiction  of  law 
(iid’orcement  intelligence. 

DD.  To  foreign  governments  in  order 
to  notify  them  concerning  an  alien  who 
is  incapacitated,  an  imacc:ompanied 
minor,  or  deceased. 

EK.  To  federal,  state,  local,  tribal,  and 
territorial  courts  or  government  agencies 
involved  in  criminal  inve.stigation  or 
prosecution,  pretrial  .servic;e.s. 
sentencing,  parole,  probation,  hail 
bonds,  child  welfare  services,  or  anv 
other  aspect  of  tlie  criminal  justice 
process,  and  to  counsel  rejiresenting  au 
individual  in  a  criminal,  civil,  or  child 
welfare  proceeding,  in  order  to  ensure 
the  int(;grity  of  the  justice  system  by 
informing  the.se  recijiients  of  the 
existence  of  an  immigration  detainer  on 
that  individual  or  that  individual's 
status  in  removal  proceedings, 
including  removal,  vohmtarv  departure, 
or  custodial  status/location.  Disclosure 
of  that  individual's  Alien  Regi.stration 
Number  (A-NumherJ  and  country  of 
birth  is  also  authorized  to  facilitate  u.se 
of  the  IGE  Online  Detainee  Locator 
.System  by  the  aforementioned 
individuals  and  agencies.  This  routine 
use  does  not  authorize  disclosure  to  bail 
bond  companies  or  agents. 

FF.  To  ap|)ropriate  federal,  state, 
local,  tribal,  foreign  or  international 
criminal  justice  agencies,  or  other 
authorized  users  of  NCIC.  to  res])ond  to 
inquiries  regarding  a  person  who  is  or 
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may  be  the  suljject  of  an  ICK-generat(;d 
N(3(i  criminal  arrest  warrant  or 
immigration  lookout  record. 

(Id.  To  tlu!  news  medi.i  and  the 
|)ul)lic.  with  the  a|)proval  of  the  dhief 
I’rivacy  Officer  in  consultation  with 
counsel,  when  there  exists  a  legitimate 
public  interest  in  the  disclosure  of  the 
information  or  when  disclosure  is 
necessary  to  luii.smve  confideni:e  in  the 
integrity  of  lllkS  or  is  necessarv  to 
demonstrate  the  accountahilit v  of  131  IS’s 
officers,  emploveiis.  or  individuals 
covered  by  the  svstem.  except  to  the 
extent  it  is  determined  that  release  of 
the  sjiecific  information  in  the  context 
of  a  particular  ca.se  wouhl  constitute  an 
unwarranted  invasion  of  personal 
juivacy. 

DISCLOSURE  TO  CONSUMER  REPORTING 

agencies: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  in  this  system  are  .stored 
electroidcally  or  on  paper  in  .secure 
facilities  behind  locked  doors. 

Fleet ronic  records  an;  stored  on 
magnetic  di.sc.  tape,  digital  media,  and 
CD-ROM. 

retrievability: 

Records  may  Im;  riitrieved  by  iiersonal. 
biographic,  or  biometric  identifiers  such 
as  name,  date  of  birth,  place  of  birth, 
address.  A-Numher(.s).  FBI  criminal 
history  numher(s).  Social  Securitv 
Number.  Fingiirprint  Identification 
Number,  anil  passport  number. 

safeguards: 

Records  in  this  svstem  are 
.safeguarded  in  accordance  with 
applicable  rules  and  })olicie.s.  including 
all  applicable  DHS  automated  systems 
securitv  and  access  policies.  Strict 
controls  have  been  imjiosed  to  minimize 
the  risk  of  comjiromising  the 
information  that  is  being  stored.  Access 
to  the  computer  sy.stems  containing  the 
records  in  this  sy.stem  is  limited  to  tho.se 
individuals  who  have  a  need  to  know 
the  information  for  the  performance  of 
their  official  duties  and  who  have 
a])propriate  clearances  or  jiermissions. 

RETENTION  AND  DISPOSAL: 

KIF  is  seeking  a])proval  for  a  records 
retention  scheilule  for  the  records 
described  in  this  .system  of  records.  KIF 
proposes  to  maintain  the  lAQ  and  lAR 
records  |)ertaining  to  criminal  biometric 
and  hiogra])hic  immigration  status 
checks  and  pertaining  to  National  Sex 
Offender  Riigist rants  for  sin  enty-five 
(75)  years.  The  lAQ  and  lAR  records 


piM'taining  to  non-criminal  biometric 
and  hiogra|)hic  immigration  ijiieries  will 
he  kept  for  thirty  (30)  years.  Records 
liertaining  to  Brady  Act.  spijcial  securitv 
event,  and  OI’M  checks  will  he  kejit  for 
five  (5)  vears  from  the  date  an 
immigration  .status  determination  is 
made  and  an  lAR  returned,  after  which 
the  records  will  he  deleted  from  the 
AdRlMe  system.  KIF  proposes  to 
maintain  N(IKI  Module  records 
(containing  the  underlying  basis  for  the 
KIF-generated  N(IKI  record)  for  75  years 
from  the  date  the  record  is  removed 
from  N(IKI.  KIF  akso  projio.ses  to 
maintain  (lommunication  (Henter 
Module  records  containing  NCIKI  Hit 
(loidirmation  calls  for  75  years  and 
follow-up  calls  to  lARs  for  the  time 
period  consistent  with  the  type  of  (]uerv 
conducted.  Additionally.  KIF  jiroposes 
to  maintain  tips  and  susjiicious  activity 
reporting  in  the  Clommimications  Center 
Module  for  ten  (10)  years  from  the  date 
of  the  tij). 

SYSTEM  MANAGER  AND  ADDRESS: 

Unit  Chief,  Law  Fnforcement  Sui)])ort 
Center.  U.S.  Immigration  and  Customs 
Fnforcement,  188  Harvest  Fane. 
Williston.  VT  0,5405. 

NOTIFICATION  PROCEDURE: 

The  Secretary  of  Homeland  Securitv 
has  exem|)ted  this  system  from  the 
notification,  acce.ss,  and  amendment 
procedures  of  the  Brivaev  Act  because  it 
is  a  law  enforcement  system.  Howiiver. 
KIF  will  consider  individual  reipiests  to 
determine  whether  or  not  iiddrmation 
may  he  released,  'rhus,  individuals 
seeking  notification  of  and  acce.ss  to  any 
record  contained  in  this  system  of 
records,  or  seeking  to  contest  its 
content,  may  submit  a  reijue.st  in  writing 
to  ice's  F(3IA  Officer,  who.se  contact 
information  can  he  found  at  http:// 

\v\\  \\’.(lhs.;^ov/f()i(i  under  “contacts.”  If 
an  individual  believes  more  than  one 
comjKinent  maintains  Privacy  Act 
records  concerning  him  or  her,  the 
individual  may  submit  the  request  to 
the  Chief  Privacy  Officer  and  Chief 
Freedom  of  Information  Act  Officer, 

IJ..S.  Department  of  Homeland  .Security, 
245  Murray  Drive  SVV.,  Building  410, 

.S  rOP-{)n55,  Washington,  DC  20528— 
()().5.5. 

When  .seeking  records  about  yourself 
from  this  sy.stem  of  records  or  anv  other 
Departmental  .system  of  records  your 
reipie.st  must  conform  with  the  Privacy 
Act  regulations  .set  forth  in  (>  CFR  Part 
5.  You  must  first  verify  your  identitv. 
meaning  that  you  must  provide  your  full 
name,  current  addre.ss,  and  date  and 
place  of  birth.  You  mu.st  sign  your 
reipie.st,  and  your  signature  mu.st  either 
he  notarized  or  submitted  under  28 


U.S.C.  S  1748,  a  law  that  jiermits 
statements  to  he  made  under  |)enalty  of 
perjury  as  a  substitute  for  notarization. 
\Yhile  no  .s])ecific  form  is  required,  you 
may  obtain  forms  for  this  purjiose  from 
the  Chief  Privacy  Officer  and  Chief 
Freedom  of  Information  Act  Officer, 
http://\\'\v\v.dhs.^()v  or  l-8()()-431-()48(j. 
In  addition  you  should: 

•  Explain  why  you  believe  the 
Diqiartment  would  have  information  on 
you; 

•  Identify  which  comjK)nent(s)  of  the 
Department  you  believe  may  have  the 
information  ahout  you; 

•  Specify  when  you  believe  the 
records  would  have  been  created;  and 

•  Provide  any  other  information  that 
will  hel])  the  FOIA  staff  determine 
which  DHS  conqionenl  agency  may 
have  responsive  records. 

If  your  reque.st  is  seeking  records 
pertaining  to  another  living  individual, 
you  mu.st  include  a  statement  from  that 
individual  certifying  his/her  agreement 
for  vou  to  access  his/her  records. 

Without  the  above  information,  the 
com])onent(s)  may  not  be  able  to 
coniluci  an  effective  search,  and  your 
request  may  be  denied  due  to  lack  of 
specificity  or  lack  of  conqilianc.e  with 
applicable  regulations. 

RECORD  ACCESS  PROCEDURES: 

See  “Notification  procedure”  above. 

CONTESTING  RECORD  PROCEDURES: 

See  “Notification  procedure”  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  from  KIF  and 
other  federal,  .stale,  local,  tribal,  foreign, 
and  international  criminal  ju.stice 
agenc.ies  (e.g..  law  enforcement 
agencies,  investigators,  jiro.secutors, 
correctional  institutions,  jiolice 
departments,  and  jiarole  boards). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S. Cl.  552a(j)(2)  of  the 
Privacy  Act,  ])ortions  of  this  system  are 
exempt  from  sub.sections  (c)(3)  and  (4); 

(d) ;  (e)(1),  (e)(2),  (e)(3),  (e)(4)((i:). 

(e) (4)(H),  (e)(5)  and  (e)(8):  (f);  and  (g)  of 
the  Privacy  Act.  In  addition,  the  system 
has  been  exenqited  from  subsections 
(c)(3).  (d),  and  (e)(1),  (4)((I).  (4)(H).and 
(1]  pursuant  to  5  U.S.d.  552a(k)(2).  Rules 
have  been  ])romulgated  in  accordance 
with  the  requirements  of  5  U..S.(I. 

553(b),  (c),  and  (e)  and  have  been 
jiublished  in  the  Federal  Register  as 
additions  to  Title  28,  (lode  of  Federal 
Regulations  (28  (IFR  18.99).  In  addition, 
to  the  extent  a  record  contains 
information  from  other  exempt  systems 
of  records,  KIF  will  rely  on  the 
exemptions  claimed  for  those  .systems. 
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llaliul:  jinuiiirv  24.  2012. 
lonalhiiii  K.  (Cantor, 

Aclin}^  Privacy  Officar.  Dcpartmcnl  of 
I  loiaclaiul  Sccuritv. 

II'K  Hoc.  ■!()13-(i:):t77  I'iliul  ii-l.'l-Kt:  «:4r>  anil 
BILLING  CODE  9111-28-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[0MB  Control  Number  1615-0087] 

Agency  Information  Collection 
Activities:  Application  for  Citizenship 
and  Issuance  of  Certificate  Under 
Section  322,  Form  N-600K;  Revision  of 
a  Currently  Approved  Collection 

action:  30-Day  Notice. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS).  U.S.  Citizenship  and 
Immigration  Services  (USCIS)  will  he 
submitting  the  following  information 
collection  recpiest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
109.5.  The  information  collection  notice 
was  ])revionsly  published  in  the  Federal 
Register  on  December  3.  2012.  at  77  FR 
71000,  allowing  for  a  00-day  public 
comment  period.  USCIS  received  two 
public  comment  submissions  in 
connection  with  the  (iO-day  notice. 
DATES:  The  pnri)ose  of  this  notice  is  to 
allow  an  additional  30  davs  for  public 
comments.  (Comments  are  encouraged 
and  will  be  accepted  until  March  18, 
2013.  This  j)rocess  is  conducted  in 
accordance  with  .5  Cf’R  1320.10. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  es])eciallv 
regarding  the  estimated  public  burden 
and  associated  response  time,  must  be 
directed  to  the  (1MB  USCIS  Desk  Officer 
via  email  at 

oir(i_siibinission@oinh.Hop.gov.  The 
comments  submitted  to  the  OMB  USCIS 
Desk  Officer  mav  also  be  submitteil  to 
DHS  via  the  Federal  eRulemakiug  Portal 
Web  site  at  htf})://\v\v\\’.ragiiI(itions.gov 
under  (i-Docket  ID  number  USC'.IS- 
2007-0019  or  via  email  at 
iiscisfr(:()ninwnt@iiscis. ({hs.gov.  All 
submi.ssions  received  mu.st  include  the 
agencv  name  and  the  OMB  Control 
Number  101.5-0087. 

Regardless  of  the  method  used  for 
submitting  comments  or  material,  all 
submi.ssions  will  be  posted,  without 
change,  to  the  Federal  eRulemakiug 
Portal  at  www.n^gulotions.gov,  and  will 
include  any  personal  information  you 
provide.  Therefore,  submitting  this 


information  makes  it  public.  You  mav 
wish  to  consider  limiting  the  amount  of 
])ersonal  information  that  von  provide 
in  any  voluntary  submi.ssion  you  make 
to  DHS.  For  additional  iiddrmation 
])lease  nsid  the  Privacy  Act  notice  that 
is  availabb;  via  the  link  in  the  footer  of 
www.ivgiildl ions.gov. 

A'o/c;  Tlu!  iuldress  listed  in  lliis  notice 
sluinid  only  lie  used  to  submit  comnumts 
concianing  this  inlorination  collection. 

Please  do  not  snhinit  i(!(]n(!sls  tor  individual 
case  status  in(|niries  to  this  addniss.  It  von 
are  siuiking  intbrmation  about  tlu;  status  of 
your  individual  case,  i)lease  check  "My  (iasc; 
.Status"  online  at:  IUIps://(gav .uscis.gov/cris/ 
Dasixboard.do.  or  call  the  U.S(3.S  National 
Cnstonu!!’  .Scjrvice  (ienlcir  at  1-8()I)-37.5-.t28,1. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Kvaluate  whether  the  j)roposed 
collection  of  information  is  nece.ssarv 
for  the  pro])er  performance  of  the 
fuuctious  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Fvaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
pro|)osed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assum|)tions  uscul; 

(3)  Fnlumce  the  (juality.  utility,  and 
claritv  of  the  information  to  be 
collected;  ciud 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
an;  to  res])t)nd,  including  through  the 
use  of  api)ro])riate  automated, 
electronic,  mechanical,  or  other 
technological  collec;tion  tecbni(|ues  or 
other  forms  of  information  tecbnologv, 
e.g.,  ])enuitting  electronic  submi.ssion  of 
respon.ses. 

Overview  of  this  Information  Collection 

(1)  Tvpi^  of  Inforimdion  Collection 
Rc(]ne.st:  Revision  of  a  Currentlv 
Approved  Collection. 

(2)  Title  of  the  Fonn/Collection: 
Application  for  Citizensbi])  and 
Issuance  of  Certificate  Under  Section 
322. 

(3)  Agencv  form  mnnher.  if  onv,  and 
the  (ipplic(d)le  component  of  the  DUS 
sponsoring  the  collection:  Form  N- 
bOOK;  U.SCdS. 

(4)  Aff((cte(l  pnhiic  who  will  he  asked 
or  nujinred  to  respond,  as  well  as  a  brief 
abstract:  Primaiy.  Individuals  or 
bou.sebolds.  This  form  ])rovides  an 
organized  framework  for  e.stablisbing 
the  authenticity  of  an  a])plicant’s 
eligibility  and  is  essential  for  providing 
l)rompt.  consistent  and  correct 
proce.ssing  of  such  a])plications  for 
citizensbi})  under  section  322  of  the 
Immigration  and  Nationality  Act. 


(.5)  An  estimate  of  the  toted  number  of 
respondents  and  the  amount  of  time 
estiimded  for  an  average  respondent  to 
respond:  3,242  res|)on.ses  at  2  hours  and 
.5  minutes  (2.083  hours)  })er  res])on.se. 

(())  An  estimate  of  the  total  public 
harden  (in  hours)  a.ssocieded  with  the 
collection:  0,7.53  annual  burden  hours. 

If  you  need  a  co|)y  of  the  information 
collection  instrument  with 
su|)|)lementarv  documents,  or  need 
additional  information,  |)lease  visit 
httj)://www.regnlations.gov.  We  mav 
also  be  contacted  at:  IkSCbS.  (Iffice  of 
Policy  and  .Strategy.  Regulatorv 
(Coordination  Division.  20 
Ma.ssacbusetts  Avenue  NW., 
Washington.  DC  20529-2134: 

Tele|)bone  202-272-8377. 

Dated:  February  8.  201,1. 

Laura  Dawkins. 

Chief,  ttegidatory  Coordinalian  Division. 
Office  of  Policy  and  Stndegy.  I  '..S’.  Citizenship 
and  Innnigration  Services.  Department  of 
I  to  melon  d  Sec  mi  tv. 

|FK  Doc.  2m:i-l):i:tK2  Filed  2-i:t-i:t:  «:4.'>  ami 
BILLING  CODE  9111-97-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5683-C-1 1] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB  HOME 
Investment  Partnerships  Program: 
Correction 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 

ACTION:  Notice;  Correction. 

summary:  On  February  8.  2013.  at  77  FR 
9407  HUD  imblisbed  a  notice  of 
submi.ssion  of  jiroposed  Information 
(Y)llection  to  ()MB  entitled  ‘‘HOME 
Inve.stment  Partner.sbi))s  Program.”  This 
document  corrects  the  Form  Numbers. 

Correction 

Form  Nnndxers:  HUD  40093,  .SF 
1199A.  HUD  27055.  HUD  40107.  HUD 
401107A. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colette  Pollard.  Rejiorts  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Devolo|)ment.  451  .Seventh 
Street  SW.,  Washington,  DC,  20410; 
email  Colette  Pollard  at 
Colette.Pollard@hnd.gov.  or  tele|)bone 
(202)  402-3400.  This  is  not  a  toll-free 
number.  Cojiies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Pollard. 
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Diiliul:  l’i!l)niaiy  8.  2013. 

Colotli!  Pdllanl, 

ncpdrlnwni  l{(fp(irts  Muna>‘nm(dit  Offidin', 

( )lfi<:(‘  nfllu'  (^hicf  Infornuition  Officer. 

|FK  Oik:.  2(U;i-(1347a  Filml  2-i;i-13:  8:4.1  am| 

BILLING  CODE  4210-67-P 

DEPARTMENT  OF  THE  INTERIOR 

[NPS-WASO-CONC-1 21 80; 
PPMVSCS1Y.Y00000;  PPWOBSADCO] 

Notice  of  Public  Meeting;  Concessions 
Management  Advisory  Board 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  puhlii:  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Fetleral  Advisory 
Conunittee  Act  that  the  2(ith  meeting  of 
the  Concessions  Management  Advisorv 
Board  (the  Board)  will  he  held  as 
iiulicated  below. 

DATES:  The  meeting  will  he  held  March 
20.  2013.  at  the  Four  Points  hv  Sheraton. 
1201  K  Street  N\V..  Washington,  DC 
2000.'),  beginning  at  0  a.m.  Members  of 
the  |)iiblic  are  invited  to  atteml.  A 
public  comment  period  will  be  held. 

FOR  FURTHER  INFORMATION  CONTACT: 

I'irica  (liavis.  National  Park  .Service. 
Commercial  .Services  Program.  1201  Fv(! 
.Street  N\V.,  Washington.  DC'  2000.'). 
Telephone:  202/.‘)l  3— 71  .'iO. 
SUPPLEMENTARY  INFORMATION:  The  Board 
was  established  by  Title  IV.  .Section  409 
of  the  National  Parks  Omnibus 
Management  Act  of  1998.  November  13. 
1998  (Pnb.  L.  10.')-391).  The  jinrpose  of 
the  Board  is  to  advise  the  .Secretary  and 
the  National  Park  .Service  on  matters 
relating  to  management  of  c;once.ssions 
in  the  National  Park  .System.  'Fhe 
members  of  the  Advisory  Board  are:  Dr. 
lames  ).  Eyster.  Ms.  Ramona  Sakiestewa, 
Mr.  Richard  Linford,  and  Ms.  Michele 
Michalewicz. 

Topics  that  will  be  jire.sented  during 
the  meeting  include: 

•  Ceneral  (Commercial  .Services  Program 
Updates 

•  (Concession  (Contracting  .Status  lijKlate 

•  .Standards.  Evaluations,  and  Rate 
Approval  Project  l]])date 

•  .Simplifying  (Contract  Management 
and  the  Proj)o.sal  Process 

•  Incentive  Programs  for  (Concessioners 

•  Innovative  Visitor  .Services 

•  Public  (Comment — Limited  to  3 
minutes  per  jier.son 

The  meeting  will  be  open  to  the  public, 
however,  facilities  and  .s|)ace  for 
accommodating  memhers  of  the  puhlic 
are  limited,  and  per.sons  will  be 
accommodated  on  a  first -come-first- 
.served  basis. 


Assistance  to  Individuals  With 
Disabilities  at  the  Puhlic  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disahilities.  If  yon  plan 
to  attend  and  will  re(|nire  an  anxiliarv 
aid  or  service  to  participate  in  the 
meeting  (e.g.,  inter])reting  .service, 
assistive  listening  device,  or  materials  in 
an  alternate  format),  notify  the  contact 
|)er.son  listed  in  this  notice  at  least  2 
weeks  before  tbe  schedided  meeting 
date.  Attempts  will  be  made  to  meet  any 
re(|uest(.s)  we  receive  after  that  date, 
however,  we  may  not  be  able  to  make 
the  requested  anxiliarv  aid  or  .service 
available  because  of  insufficient  time  to 
arrange  for  it. 

Anyone  may  file  with  the  Board  a 
written  statement  concerning  matters  to 
be  discu.ssed.  The  Board  may  also 
])ermit  attendees  to  address  the  Board, 
l)ut  may  restrict  the  length  of  the 
pre.sentations,  as  neces.sarv  to  allow  the 
Board  to  complete  its  agenda  within  the 
allotted  time.  .Such  rcuinests  should  be 
made  to  the  Director.  National  Park 
.Service,  Attention:  Chief,  (lommercial 
.Services  Program,  at  least  7  days  ])rior 
to  the  meeting.  Draft  minutes  of  the 
meeting  will  In;  available  for  public 
inspection  aj)])roximatelv  li  weeks  after 
the  meeting,  at  the  Commercial  .Services 
Program  office  located  at  1201  Eve 
Street  NW..  11th  Floor.  Washington.  DC. 

Before  im;lnding  yonr  address,  phone 
number,  email  address,  or  other 
])er.sonal  identifying  information  in  your 
comment,  yon  should  bi;  aware  that 
yonr  entire  comment — including  yonr 
personal  identifying  information — may 
be  made  jjnblicly  available  at  any  time. 
While  yon  can  ask  ns  in  vonr  comment 
to  withhold  vour  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Dated:  Feliriiarv  7.  2013. 

Lena  McDnwall, 

Associate  Director.  Ihisiiiess  Services. 

|FK  Doi:.  201  :i-(l34.').S  Filiiil  2-i:i-i:i:  8:4.'j  ain| 
BILLING  CODE  4312-53-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

List  of  Allottees  or  Heirs  Determined 
To  Receive  Monetary  Compensation 
Under  the  White  Earth  Reservation 
Land  Settlement  Act  of  1985,  as 
Amended 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  .Section  8(c)  of  the 
White  Earth  Land  Settlement  Act  of 


198.')  (the  Act),  Public  Law  99-284  (100 
.Stat.  01),  as  amended  this  notice  lists 
individuals  who.se  whereabouts  are 
unknown.  Therefore  as  described  in  the 
Act  undeliverable  monetary 
comiiensation  payments  which  have 
been  determined  to  fall  within  the  scope 
of  sections  4(a),  4(b),  or  .^(c)  of  the  Act 
are  being  jniblished. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Olby.  .Sn])erintendent. 
Minnesota  Agency.  Bureau  of  hulian 
Affairs,  .522  Minnesota  Ave.,  Bemidji. 
Minnesota  .50001,  Telephone  (218)  751- 
201 1 . 

SUPPLEMENTARY  INFORMATION:  The  White 
Earth  Reservation  Land  .Settlement  Act 
of  1985.  Public  Law  9tl-204  (100  Stat. 

01)  as  amended  bv  Public  Law  100-153 
(101  Stat.  880),  Public  Law  100-212 
(101  Stat.  1433).  and  Public  Law  101- 
301  (104  .Stat.  210),  provides  for 
alternative  methods  of  resolving 
di.s])ntes  relative  to  the  title  to  certain 
allotments  for  which  trust  patents  were 
issued  to  White  Earth  Chipjjewa 
Indians.  Section  4(a)  and  4(b)  of  the  Act 
define  circ:um.stant:es  bv  which  the  title 
to  an  allotment  may  have  been  taken  or 
transferred  through  (|uestionable  means 
during  the  trust  i)eriod.  The  Act 
authorizes  the  .Secretary  of  the  Interior 
to:  (1)  Identify  the  allotments  or  interest 
therein  which  were  taken  or  transferred 
under  identified  circum.stances.  (2) 
d(!termine  the  individuals  entitled  to 
com])ensation  i)ursuant  to  the  Act,  and 
(3)  asc:ertain  the  amount  of 
compensation  to  which  each  such 
individual  is  entitled. 

In  addition,  section  5(c)  of  the  Act 
])rovides  that  the  White  Earth  Band  of 
(;hi])])ewa  Indians  shall  he  comjjensated 
for  allotments  which  were  granted  to 
individuals  who  had  died  ])rior  to  the 
selec:tion  dates  of  their  resjiective 
allotments. 

Under  .Section  8(a)  of  the  Act,  the 
compensation  for  the  taking  or  transfer 
of  an  allotment  or  interest  is  to  be  based 
on  the  fair  market  value  of  the  allotment 
or  interest  therein  as  of  the  date  of  such 
taking  or  transfer,  le.ss  any  consideration 
actnallv  received  at  the  time.  The 
compensation  to  be  paid  under  the  Act 
shall  include  interest  comj)onnded 
annually  at  5  j)ercent  from  the  date  of 
the  (]uestionable  taking  or  tran.sfer,  until 
Marc:h  24,  1980,  and  at  the  general  rate 
of  interest  earned  hv  Department  of  the 
Interior  funds  thereafter.  The  .Secretary 
is  authorized  to  issue  written  notices  of 
comj)ensation  determination  for  the 
allottees  or  heirs  entitled  thereto.  Such 
notice  shall  descrihe  the  basis  for  the 
.Secretary’s  determination,  the  i)roces.s 
wherciby  such  com])en.sation  was 
determined,  the  method  of  jjayment. 
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and  the  applicalile  time  limits  for 
judicial  revi(!\v  of  the  determination. 

Any  individual  who  has  already  elected 
to  file  suit  in  the  F(;d(!ral  District  (iourl 
for  the  District  of  Minnesota  to  seek  the 
recovery  of  title;  to  an  allotment  or 
interest  ther(;in.  or  damages,  is  haired 
under  section  ()(c)  from  receiving  anv 
com])(;nsation  under  the  Act. 

I'he  Secnitary  shall  give  written 
notice  only  to  those  allottees  or  lu;irs 
whose  addres.ses  can  he  ascertaimid  by 
reasonable  and  diligent  efforts; 
otherwise  such  notice  shall  he  given  by 
publication  in  the  Federal  Register. 

The  Secretary’s  administrative 
determination  of  the  apiirojiriate 
amount  of  c:ompensation  comjnitiid 
pursuant  to  the  provisions  of  the  Act 
may  hi;  judicially  reviewed  jinrsnant  to 
the  Administrative  I’rocedure  Act  not 
later  than  one  hundred  and  eighty  davs 
after  the  i.ssuance  of  notice  as  aforesaid; 
after  such  time  the  Secretary's 
determination  shall  he  conclusive  and 
all  judicial  reviews  shall  he  barred. 
Fxclusive  jurisdiction  over  any  .such 
action  is  her(;hv  vested  in  the  United 
States  District  Court  for  the  District  of 
Minnesota. 

The  Secretarv  of  the  Interior  shall 
then  make  a  diligent  effort  to  locate  each 


allottee  or  heir;  however,  if  after  two 
years  from  the  date  on  which  a 
determination  becomes  conclusive  an 
allolti;e  or  heir  cannot  hi;  located  the 
Secretarv  of  the  Interior  shall  declare 
the  amount  owing  to  such  allottee  or 
heir  forfeit. 

This  notice  is  ]mhlished  in  the 
exercise  of  authority  delegated  hv  the 
Secretarv  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  20?)  DM  ». 

Datoil;  l'’i;l)riiarv  .t.  201  :t. 

Kevin  K.  Washburn, 

Assistant  Sacratary — Indian  Affairs. 

Instruction  Sheet 

There  are  four  (4)  columns  containing 
the  following; 

English  Name;  English  names  of  the 
allottees  and/or  heir,  including  given 
name,  middle  initial,  middle  name, 
maiden  name,  married  name,  and  other 
English  names. 

Ojihway  Name;  The  name  of  the 
allottee  and/or  heir  in  Ojihway,  the 
native  language  of  the  White  Earth  Hand 
of  the  White  Earth  Hand  of  Chippewa 
Indians.  The  names  are  shown  with 
phonetic  spellings. 

Claim  Ninnher;  Each  i|uestional)le 
taking  or  transfer  has  been  assigned  a 


10,  11  or  12  Character  kssne  Ninnher.  In 
every  instance,  the  first  six  characters 
F.'i.34()8,  are  identical  and  denote  the 
Midwest  Regional  Office,  Minnesota 
Agenc.y  and  White  Earth  Indian 
Re.servation.  The  last  four,  five  or  six 
characters  identify  the  specific  taking  or 
transfer. 

Heirship  Level;  All  allottees  and/or 
heirs  will  he  assigned  a  one  to  eight 
I'.haracter  heirship  level.  This  entrv  is  a 
comhination  of  alphabet  and  numeral 
c.haracteristics  define  each  nndivided 
interest  inherited. 

If  you  wish  further  information  about 
allotments  or  interest  therein  which  are 
contained  in  this  list,  call  or  write  the 
WELSA  Project  office  in  care  of  the 
Hnreau  of  Indian  Affairs.  The  address 
and  telephone  ninnher  are  indicated  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  document.  He  sure  to 
include  the  complete  Issue  Ninnher  in 
any  correspondence  with  the  Hnrean  of 
Indian  Affairs. 

Notice  to  Individuals  Entitled  to 
Uompensation  Determination  Under  the 
White  Earth  Reservation  Land 
Settlement  Act  of  intt.'i 


English  name 

Ojibway  name 

Issue  No. 

Heirship 

Bellanger-Knorr,  Laurie  Kay  . 

None  . 

F5340800003  . 

S3 

Benford,  Paulein  . 

None  . 

F534082135  . 

BID 

Brown,  Gerda  Herta  . 

None  . 

F534080320  . 

A 

Bush,  Jr.,  Charles  Eugene/John  . 

None  . 

F534082074  . 

A1A1C 

Spadino,  Ernest  Ryan  Butler . 

None  . 

F534080852  . 

A5A3E 

Spadino,  Ernest  Ryan  Butler . 

None  . 

F534080852  . 

A1C5 

Spadino,  Ernest  Ryan  Butler . 

None  . 

F534080852  . 

A1G 

Spadino,  Ernest  Ryan  Butler . 

None  . 

F534080852  . 

A5A7 

Christianson,  Renee  Jeanette  . 

None  . 

F534080436  . 

A26D6 

Christianson,  Renee  Jeanette  . 

None  . 

F534080436A  . 

A26D6 

Christianson,  Renee  Jeanette  . 

None  . 

F534080436B  . 

A26D6 

Croud,  Kim  Laurie  Buckanaga  . 

None  . 

F534080337  . 

D6B 

Dalve,  Richard  Dean  . 

None  . 

F534080591  . 

G4 

Dalve,  Richard  Dean  . 

None  . 

F534080591  . 

A6D 

Dalve,  Richard  Dean  . 

None  . 

F534080591  . 

B4D 

Dalve,  Richard  Dean  . 

None  . 

F534080591  . 

DSD 

Dalve,  Richard  Dean  . 

None  . 

F534080591  . 

A1D4 

Dalve,  Richard  Dean  . 

None  . 

F534080591  . 

A3E4 

Dalve,  Richard  Dean  . 

None  . 

F534080591  . 

A3A4D 

Dalve,  Richard  Dean  . 

None  . 

F534080591  . 

D1D4 

Estey,  Charles  Edsel  . 

None  . 

F534080891  . 

A1F22 

Estey,  Denise  Claire  Bond  . 

None  . 

F534080891  . 

A1F21 

Fox,  James  . 

None  . 

F534081226  . 

A1A 

Fox,  James  . 

None  . 

F534081226  . 

A3 

Fox,  James  . 

None  . 

F534081226  . 

A11A1 

Fox,  James  . 

None  . 

F534081226  . 

A6A1 

Fox,  James  . 

None  . 

F534081226  . 

A4A 

Fox,  James  . 

None  . 

F534081226  . 

A1B1 

Fox,  James  . 

None  . 

F534081226  . 

All A2A 

Fox,  James  . 

None  . 

F534081226  . 

A6A2A 

Gunino,  Claudio  Godinez  . 

None  . 

F534081265  . 

D3A 

Gunino,  Cladio  Godinez  . 

None  . 

F534081278B  . 

H1D3A 

Flafner,  Michael  William . 

None  . 

F534080372  . 

A20 

Havron,  David  . 

None  . 

F534082115  . 

A3H 

Havron,  David  . 

None  . 

F534082115A  . 

A3H 

Havron,  David  . 

None  . 

F534082106  . 

C1C8 

Havron,  David  . 

None  . 

F534080996  . 

A3A3H 

Havron,  David  . 

None  . 

F534080996A  . 

A3A3H 
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English  name 

Qjibway  name 

Issue  No. 

Volz,  Tammy  Might  . 

None  . 

F534081010  . 

Volz,  Tammy  Might  . 

None  . 

F534081010A  . 

Hill,  Robert  Dean  . 

None  . 

F534081211  . 

Hill,  Robert  Dean  . 

None  . 

F534081211  . 

Kegg,  Darren  Dean  . 

None  . 

F534081786  . 

Kegg,  Darren  Dean  . 

None  . 

F534081786  . 

Kegg,  Darren  Dean  . 

None  . 

F534081786  . 

Kegg,  Darren  Dean  . 

None  . 

F534081786  . 

Kegg,  Darren  Dean  . 

None  . 

F534081786  . 

Kegg,  Darren  Dean  . 

None  . 

F534081786  . 

Kegg,  Darren  Dean  . 

None  . 

F534081786  . 

Laframboise,  Antoine  Kevin  . 

None  . 

F534081015  . 

Laframboise,  Antoine  Kevin  . 

None  . 

F534081015  . 

Laframboise,  Lyle  E . 

None  . 

F534081015  . 

Laframboise,  Lyle  E . 

None  . 

F534081015 

Madison,  Anthony  Garrett  . 

None  . 

F534080969 

Madison,  Anthony  Garrett  . 

None  . 

F534080969 

McGee,  Darlene  Kaye  . 

None  . 

F534080600 

McGee,  Darlene  Kaye  . 

None  . 

F534080600 

McGee,  Darlene  Kaye  . 

None  . 

F534080600 

McGee,  Darlene  Kaye  . 

None  . 

F534080600A  . 

McGee,  Darlene  Kaye  . 

None  . 

F534080600A 

McGee,  Darlene  Kaye  . 

None  . 

F534080600A 

Patrick,  Alfred  Darren  . 

None  . 

F534080790 

Patrick,  Alfred  Darren  . 

None  . 

F534080790A 

Peabody,  Rebecca  Beatrice . 

None  . 

F534080891 

Persinger,  Lincoln  Lynn  . 

None  . 

F534081226 

Persinger,  Lincoln  Lynn  . 

None  . 

F534081226 

Persinger,  Lincoln  Lynn  . 

None  . 

F534081226 

Persinger,  Lincoln  Lynn  . 

None  . 

F534081226 

Persinger,  Lincoln  Lynn  . 

None  . 

F534081226  .. 

Persinger,  Lincoln  Lynn  . 

None  . 

F534081226  .. 

Persinger,  Lincoln  Lynn  . 

None  . 

F534081226 

Persinger,  Lincoln  Lynn  . 

None  . 

F534081226 

Peterson,  Wendy  Lou  . 

None  . 

F534080443 

Peterson,  Wendy  Lou  . 

None  . 

F534080443A 

Quarles,  Gary  Duane  . 

None  . 

F534081872 

Quarles.  Gary  Duane  . 

None  . 

F534081872 

Roberts,  Tracy  . 

None  . 

F534081202 

Roberts,  Tracy  . 

None  . 

F534081202 

Roberts,  Tracy  . 

None  . 

F.8340ai?n2 

Roberts,  Tracy  . 

None  . 

F534081202 

Roberts,  Tracy  . 

None  . 

F.S34n812n2A 

Roberts,  Tracy  . 

None  . 

F534081202A 

Roberts.  Tracy  . 

None  . 

F534081202A 

Roberts,  Tracy  . 

None  . 

Ffi34n812n2A 

Shaugobay,  Janice  Marie . 

None  . 

F534081270 

Shaugobay,  Janice  Marie . 

None  . 

F.‘S3408127n 

Shaugobay,  Janice  Marie . 

None  . 

F534081270A 

Shaugobay,  Janice  Marie  . 

None  . 

Ffi.340R1?7r)A 

Shaugobay,  Ruth  Ann  . 

None  . 

F53481270 

Shaugobay,  Ruth  Ann  . 

None  . 

F53481270A 

Simmons,  Muriel  Susan  . 

None  . 

F534080053 

Simmons,  Muriel  Susan  . 

None  . 

F534080043 

Simmons,  Muriel  Susan  . 

None  . 

F534080043 

Simmons,  Muriel  Susan  . 

None  . 

F534080043 

Simmons,  Muriel  Susan  . 

None  . 

F534080043 

Swanson,  Jr.,  Richard  D  . 

None  . 

F534080834 

Thomas,  John  Charles  . 

None  . 

F534080517 

Thomas,  John  Charles  . 

None  . 

F534080123I 

Thomas,  John  Charles  . 

None  . 

F534080123I 

Thomas,  John  Charles  . 

None  . 

F534080123I 

Thomas,  John  Charles  . 

None  . 

F534080123I 

Thomas,  John  Charles  . 

None  . 

F.‘S340R0123I 

Thomas,  John  Charles  . 

None  . 

F534080123I 

Heirship 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AA-10756,  AA-11061,  AA-10764,  AA- 
10765,  AA-10766,  AA-11083;  LLAK- 
944000-L1 41 00000-H  YOOOO-P] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Laud  Maiiageiueut, 
Interior. 

ACTION;  Notice  of  de(:isic)u  ai)proving 
lands  for  conveyance. 

SUMMARY;  As  retjuired  l)y  43  CFR 
2050. 7(d).  notice  is  hereby  given  that 
tlie  Bureau  of  Land  Management  (BLM) 
will  issue  an  apjjealahle  decision  to 
(duigach  Alaska  (A)rj)oration.  The 
decision  will  approve  conveyance  of  the 
surface  and  subsurface  estates  in  certain 
lands  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (43  II.S.C.  KiOl, 
ef  snq].  The  lands  are  located  south  of 
Tatitlek,  Alaska,  and  contain  8.5. Ofi 
acres.  Notice  of  the  decision  will  also  he 
published  four  times  for  four 
consecutive  weeks  in  the  Anchorcige 
Daily  Naws. 

DATES:  Any  jiarty  claiming  a  property 
interest  in  the  lands  affected  hv  the 
decision  may  appeal  the  d(!cision  in 
accordance  with  the  reciuirements  of  43 
Cl'R  part  4  within  the  following  time 
limits: 

1 .  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
(lavs  from  the  date  of  r(!ceii)t  to  file  an 
appciid. 

2.  Unknown  ])arties.  parties  unable  to 
he  located  after  reasonable  efforts  have 
h(!en  expended  to  locate.  j)arties  who 
fail  or  refuse  to  sign  their  return  rciceijjt. 
and  parties  who  receive  a  co]yv  of  the 
decision  by  regular  mail  which  is  not 
certified,  rciturn  receipt  recpiested,  shall 
have  until  March  18.  2013  to  file  an 
aj)|)eal. 

Parties  who  do  not  file  an  a])p(ial  in 
accordance  with  the  rtHpiirenuints  of  43 
CFR  j)art  4,  suhpart  E,  shall  he  (huuned 
to  have  waived  their  rights.  Notices  of 
appeal  transmitted  by  electronic  means, 
such  as  facsimile  or  email,  will  not  he 
accej)ted  as  timely  filed. 

ADDRESSES:  A  coj)}'  of  the  decision  may 
h(!  obtained  from:  Bureau  of  Land 
Management,  Alaska  State;  Office,  222 
West  Seventh  Avenue.  #13.  Anchorage. 
Alaska  09513-7.504. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
BLM  hy  phone  at  907-271-5900  or  by 
email  at  ak.hIin.c:onvayanca@hlm.gov. 
Persons  who  use  a  Telecommunications 
n(;vice  for  the  Deaf  (TDD)  may  call  the 
Federal  Information  Relav  Service; 

(FIRS)  at  1-800-877-8339  to  contact  the 
BLM  during  normal  husine.ss  hours.  In 


addition,  the;  FIRS  is  available  24  hours 
a  ehiy,  7  days  :i  we;e;k,  to  leave;  a  me;ssage; 
or  ([uestion  with  the  BLM.  The;  BLM 
will  reply  during  nornicil  husine;ss 
hours. 

Dina  L.  Torn;.s, 

Ijind  'rranslhrliasohilioii  Spacialisl.  Branch 
(>1  Alaska  IaiiuI  Transfer. 

U'K  Doc.  :'()i:!-(i:e4:{<)  I'ittrd  2-i:e-i:!;  »;4.'>  a.m.l 
BILLING  CODE  4310-JA-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[A A-6980-C;  LLA  K944000-L1 41 00000- 
HYOOOO-P] 

Alaska  Native  Claims  Selection 

AGENCY:  Bur(;au  of  Land  Management, 
Interior. 

ACTION:  Notice;  of  decision  approving 
lands  for  c()nve;yance. 

SUMMARY:  As  re;(pnreel  hy  43  CFR 
2850. 7((1),  notice;  is  her(;hy  given  theit  em 
cipp(;alahl(;  ele;ci.si()n  will  he;  issued  hv 
the  Bure;im  of  L.md  Manageanent  (BLM) 
to  lluna  Totem  Corponition.  riu; 
(l(;(:ision  approves  the  surface  estate;  in 
the  lands  (l(;scrih(;(l  below  for 
c()nv(;yane:e;  |)ursuant  to  the  Alaska 
Native  Cliiims  Se;ttle;ment  Act  (43  l).S.(k 
1()()1,  at  s(;(].].  'I’he  suhsurface  estate  in 
th(;se;  lands  will  he;  conve;ye;(l  to  .Se;alaska 
Corjeoration  wheai  the;  surface  estate  is 
conveyed  to  Huna  'rotem  Corporation. 
The  lands  are  in  the  vicinity  of  Hoomdi, 
Ahiska,  and  are;  located  in: 

Loppe;!'  Kiv(;r  Meerielian,  Alaska 

■f.  43  S..  R.  82  F.. 

.Se;(;.  33. 

Containing  8. .51  acres. 

Notice  of  the  decision  will  also  he 
published  four  tim(;.s  for  four 
con.s(;(:utive  w(;(;ks  in  the  Juneau 
Empire. 

DATES:  Any  i)arty  claiming  a  property 
interest  in  the  lands  affe;cte(l  hy  the 
deicision  may  app(;al  the;  decision  in 
accordance;  with  the;  r(;(]uire;m(;nt.s  of  43 
CFR  part  4  within  the;  following  time; 
limits: 

1.  Parties  r(;ceiving  service;  of  the; 
(le;ci.si()n  hy  certified  mail  shall  have  30 
days  from  the  date  of  r(;e:(;ipt  to  file;  an 
a|)p(;aL 

2.  Unknown  parti(;.s,  p<irtie;.s  unable  to 
he  located  after  r(;ci.soncihle;  efforts  have 
he;e;n  e;x])e;n(le;(l  to  locate,  partie;.s  who 
fail  or  refuse;  to  sign  their  return  re;e:(;i])t, 
and  parti(;.s  who  reeceive  a  C()])V  of  the; 
decision  by  r(;gular  mail  which  is  not 
certified,  return  r(;ce;i})t  re;e]U(;ste;d,  shall 
have  until  March  18,  2013  to  file;  an 
app(;al. 


Partie;.s  who  do  not  file  an  appe;al  in 
accordance;  with  the  re;eiuire;nu;nt.s  of  43 
Ck’R  ])art  4,  suhpart  F,  shall  he;  (le;e;me;(l 
to  have;  waived  their  rights.  Notice;s  of 
ii])|)e;iil  trau.smitl(;(l  by  (;le;ctronic  means, 
.such  as  facsimile;  or  email,  will  not  he; 
accejeted  as  timelv  file;(l. 

ADDRESSES:  A  copy  of  the;  eleecision  may 
he;  ()htain(;el  from:  Bureau  of  Land 
Management.  Alaska  .State  Office,  222 
West  .Seve;nth  Avenue.  #13,  Anchorage, 
Aheska  99513-7504. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
BLM  hy  phone;  <it  907-271-5980  or  by 
email  at  ak.hlm.eonveyance@l)Im.ao\'. 
Persons  who  use;  a  Telecommunications 
De;vice  for  the  De;af  (TDD)  may  call  the; 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  to  contact  the 
BLM  during  normal  hu.sin(;.ss  hours.  In 
addition,  the  FIRS  is  available  24  hours 
a  day,  7  days  a  week,  to  le;av(;  a  mes.seege 
or  (luestion  with  the  BLM.  The;  BLM 
will  re;j)ly  during  normal  hu.sin(;.ss 
hours. 

Dina  L.  T  orres, 

L(nul  'I'ransfer  Besnlnlion  Specialist,  Division 
of  Lands  and  Cadastral. 

IKK  Ddc.  2(n:i-():!44(l  Kited  2-i:t-i;t:  K-.4ri  ami 
BILLING  CODE  4310-JA-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLCON06000  L16100000.DP0000  ] 

Notice  of  Meetings,  Dominguez- 
Escalante  National  Conservation  Area 
Advisory  Council 

agency:  Bureau  of  Land  Manag(;m(;nt, 
Interior. 

action:  Notice;  of  public  m(;(;tings. 

summary:  In  accordance  with  the; 
Federal  Land  Policy  and  Manageanemt 
Act  of  1978  and  the  Fe(ie;ral  Advisory 
Committe;e  Act  of  1972,  the  U.S. 
De;partme;nt  of  the  lnte;rior.  Bureau  of 
Land  Management  (BLM),  Domingue;z- 
Fscalante  National  Conservation  Area 
Advisory  Council  (Council)  will  meet  as 
indicated  helow. 

DATES:  Meetings  will  he;  held  on  April 
3,  2013,  May  1. 2013,  and  May  29.  2013. 
All  me;e;tings  will  h(;gin  at  3  p.m.  and 
will  normallv  adjourn  at  8  p.m.  Any 
changeis  in  the;  duration  of  the;  me;(;ting.s 
will  he  posted  on  the;  Dominguez- 
Fscaliinte  Resource;  Management  Plan 
Web  site  at  http://\\’\\  \Y.blm.aov/co/st/ 
en/nea/denca/denca  rmp.hUnl.  kdelel 
trips  may  he  scheduled  as  well.  Notice; 
of  field  trips  will  also  he  ])()ste;el  online. 
ADDRESSES:  The  meeting  on  April  3  will 
he  held  at  the  M(;.sa  (bounty  Ck)urthous(; 
Annex.  Multi-Purpose  Room.  .544  Rood 
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Avenue,  (Irand  junction,  (X).  Tlie 
meeting  on  May  1  will  lx;  held  at  the 
Delta  (lounty  Courthouse,  Room  234. 

.'jOl  Palmer  Street.  Delta.  (X).  The 
imuiling  on  Mav  2t)  will  lx;  Indd  at  the 
Me.sa  Countv  Courthouse  AnmiX. 
'I’raining  Room  A,  .'544  Rood  Avenue. 
Cram!  lunction.  (X). 

FOR  FURTHER  INFORMATION  CONTACT: 

Katie  Stevens.  Advisorv  Council 
D(!signated  Fedmal  Olficial.  281. '5  11 
Road.  Crand  lunction.  (XI  8150(5:  phone: 
(070)  244-3040:  email: 
k(istm'en@hlni.f^()v. 

SUPPLEMENTARY  INFORMATION:  The  10- 
memher  Council  advises  the  Secretary 
of  the  Interior,  through  the  Hl.M.  on  a 
variety  of  i)lanning  and  management 
issues  associated  with  the  resource 
management  planning  process  for  the 
Dominguez-Escalanie  National 
Conservatit)!!  Area  and  Dominguez 
Canvon  Wildcnness.  Topics  of 
discussion  during  the  meeting  may 
include  informational  prescmtations 
from  various  resource  spiicialists 
working  on  the  resource  management 
])lan.  as  well  as  Council  rei)orls  relatcxl 
to  the  folh)wing  toj)ics:  Recreation,  fire 
management,  land-use  i)lanning 
process,  invasive  species  manag(;ment. 
travc'l  management,  wilderness,  cultural 
resource  management,  and  other 
resource  management  topics  of  intere.st 
to  the  Council  that  were  raised  during 
the  planning  proc.ess.  These  meetings 
are  anticipated  to  occur  monthlv.  Dates, 
times  and  agendas  for  additional 
meetings  may  he  dtitermined  at  future 
Advisory  Council  Meetings  and  will  he 
published  in  the  Federal  Register  and 
announced  through  local  media  and  on 
the  BLM’s  Web  site  for  the  Dominguez- 
Fscalante  ])lanning  effort,  wwn’.hlin.gov/ 
co/sl/nn/ncd/iUmca/chuicaj'mp.btml. 
The.se  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  have  time 
cillocated  at  the  beginning  and  end  of 
the  meeting  for  hearing  public 
comnumts.  De])ending  on  the  numher  of 
people  wishing  to  comment  and  time 
available,  the  time  for  individual  oral 
comments  may  he  limited  at  the 
di.scretion  of  the  chair. 

Helen  M.  Hankins. 

HLM  Colorado  Slalt-  DiivrAor. 

M'K  Doc.  20i:t-0:{42,5  I'iled  Z-Ci-l.l:  K:4r)  iiinl 
BILLING  CODE  4310-JB-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Docket  No.  2938] 

Certain  Integrated  Circuit  Devices  and 
Products  Containing  the  Same;  Notice 
of  Receipt  of  Complaint;  Solicitation  of 
Comments  Relating  to  the  Public 
Interest 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notic(!  is  hereby  given  that 
the  U.S.  tnt(!rnational  'Trade 
Commission  has  receivcxl  a  complaint 
entitled  Cartain  Inlagratcd  (drcnil 
DavicHS  and  Products  (jontaining  the 
Same,  DN  2938;  the  Commission  is 
soliciting  comments  on  any  ])ublic 
interest  issues  rai.sed  by  the  comj)laint 
or  complainant’s  filing  under  section 
210.8(1))  of  the  (Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
210.8(1))). 

FOR  FURTHER  INFORMATION  CONTACT;  Eisa 
R.  Barton,  Acting  Secretary  to  the 
Commission.  11. ,S.  International  Trade 
Commission,  500  E  Street  S\V.. 
Washington,  DC  2043(5.  telephone  (202) 
205-2000.  The  i)ublic  version  of  the 
com])laint  can  be  acce.ssed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov.  and  will  be 
available  for  inspection  during  official 
busine.ss  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  'Trade  Commission.  500  E 
Street  S\V.,  Washington.  DC  2043(5. 
tele])hone  (202)  20.5-2000. 

Ceneral  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
WWW. usitc.gov).  'The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  doc;ket  (EDIS) 
at  http://edis.usitc.gov.  Hearing- 
im])aired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission’s  'TDD  terminal  on  (202) 
20.5-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received  a  com])laint 
and  a  submission  ])ursuanl  to  .section 
210.8(1))  of  the  Commission’s  Rules  of 
Piactice  and  Procedure  filed  on  behalf 
of 'Tela  Innovations,  Inc.  on  February  8. 
2013.  The  complaint  alleges  violations 
of  section  337  of  the  'Tariff  Act  of  1930 
(19  U.S.C.  1337)  in  the  imi)ortation  into 
the  United  States,  the  .sale  for 
im])ortation,  and  the  sale  within  the 
United  States  after  im|)ortation  of 
certain  integrated  circuit  devices  and 
products  containing  the  same.  'The 
com])laint  names  as  res])ondents  ITTC 


Cor])oration  of 'Taiwan;  ITTC  America, 

Inc.  of  Bellevue,  WA;  LC  Electronics, 

Inc.  of  Korea:  LC  Idectronics  U..S.A..  Inc. 
of  Englewood  Cliffs.  N);  1X5  Electronics 
MobileComm  U..S.A..  Inc.  of  .San  Diego. 
CA;  Motorola  Mobility  EEC  of 
Libert yville,  IE;  Nokia  Corporation 
(Nokia  Oyj)  of  Finland:  Nokia,  Inc.  of 
.Sunnvvale.  CA:  Pantech  Co.,  Ltd.  of 
Koi'ea  and  Pantet;h  Wireless  Inc.  of 
Atlanta,  CA. 

Pro])osed  respondents,  other 
interested  ])arties.  and  members  of  the 
public  are  inviteil  to  file  comments,  not 
to  exceed  five  (5)  ])ages  in  length, 
inclusive  of  attac:hments.  on  any  ])ublic 
interest  issues  raised  by  the  comj)laint 
or  section  210. 8(b)  filing.  Comments 
should  address  whether  issuance  of  the 
relief  .specifii:ally  recpiested  by  the 
complainant  in  this  investigation  would 
affect  the  public  health  ami  welfare  in 
the  United  .States.  c.om])etitive 
conditions  in  the  United  .States 
economy,  the  j)roduction  of  like  or 
directly  com])etitive  articles  in  the 
United  .States,  or  United  States 
consumers. 

In  i)articular.  the  Commission  is 
interested  in  comments  that: 

(i)  Ex])lain  how  the  articles 
potentially  subjec:t  to  the  recpiested 
remedial  orders  are  u.sed  in  the  United 
.States; 

(ii)  Identify  any  public  health,  safety, 
or  welfare  concerns  in  the  United  .States 
relating  to  the  recpiested  remedial 
orders: 

(iii)  Identify  like  or  directly 
competitive  articles  that  com])lainant. 
its  licen.sees,  or  third  parties  make  in  the 
United  .States  which  could  replace  the 
subject  articles  if  they  were  to  be 
excluded: 

(iv)  Indicate  whether  comj)lainan(, 
complainant’s  licensees,  and/or  third 
j)arty  su])pliers  have  the  capacity  to 
replace  the  volume  of  articles 
])otentially  subject  to  the  reque.sted 
exclusion  order  and/or  a  cease  and 
desist  order  within  a  t;onunerciallv 
rea.sonable  time:  and 

(v)  Ex])lain  how  the  recpiested 
remedial  ordej's  would  im])act  United 
.States  consumers. 

Written  submi.ssions  must  be  filed  no 
later  than  by  clo.se  of  busine.ss,  eight 
calendar  days  after  the  date  of 
l)ublication  of  this  notice  in  the  Federal 
Register.  'There  will  be  further 
opportunities  for  cf)mment  on  the 
])ublic  interest  after  the  issuance  of  any 
final  initial  determination  in  this 
investigation. 

Persons  filing  written  submissions 
must  file  the  original  document 
electronically  on  or  before  the  deadlines 
.stated  above  and  submit  8  true  ])a])er 
co])ie.s  to  the  Office  of  the  .Secretary  by 
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noon  the  next  day  pursuant  to  .section 
210.4(0  of  the  Commission’s  Rules  of 
I’ractice  and  Froiauiure  (10  CFR 
210.4(11).  Submissions  sliould  refer  to 
the  dock(;t  mimber  (“Docket  No.  2038”) 
in  a  i)rominent  jjlace  on  tlie  cover  l)age 
and/or  tlie  first  page.  (.See  Handl)ook  for 
Fleclronic  I’iling  Frocednres.  htip:// 
\v\v\v.iisitc.<’ov/s(!(:r(;1(irv/f(;(i_r(;g_ 
noticAis/iuU}s/h(mdhookjmjiU;(:tv()nic_ 
filing.jxil).  I’ersons  with  (piestions 
r(!garding  liling  sliould  contact  the 
.Secretary  (202-20.S-2000). 

Any  person  desiring  to  submit  a 
document  to  the  Commission  in 
confident^!  must  reque.st  confidential 
treatment.  All  such  requests  should  he 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
.statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  .See  10  C'.FR  201. (i.  Documents 
for  which  confidential  treatment  by  the 
(kmimi.ssion  is  projierly  sought  will  he 
treated  accordingly.  All  nonconfidential 
written  submissions  will  he  available  for 
]nihlic  inspection  at  the  Office  of  the 
.Secretary  and  on  FDIS. 

'I’his  action  is  taken  under  the 
authoritv  of  .section  337  of  the  Tariff  Act 
of  1030,'a.s  amended  (10  IJ.S.C.  1337). 
and  of  sections  201.10  and  210.8(c)  of 
the  Commission's  Rules  of  Rractice  and 
IToc(!dnre  (10  CFR  201.10.  210.8(c)). 

15y  order  ol  the  Coinniission. 

Issii(!(l:  l'’(!l)rii;irv  8.  201, '5. 

I.isa  K.  Barton, 

Act  ill}’  Sccriilary  to  tin;  (ioinniiNsion. 

|1'K  Hoc.  2()i:i-():t442  I’ilecl  H:4."i  :iin| 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-488  and  731- 
TA-1 199-1 200  (Final)] 

Large  Residential  Washers  From  Korea 
and  Mexico 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  United 
.States  International  Trade  (iommission 
(Commission)  determines,  pursuant  to 
sections  70.5(h)  and  735(h)  of  the  Tariff 
Act  of  1030  (10  IJ.S.C.  1071d(h)  and 
1073d(h))  (the  Act),  that  an  indu.stry  in 
the  United  .States  is  materially  injured 
by  reason  of  imiiorts  from  Korea  of  large 
residential  washers  that  the  U..S. 
De])artment  ofCJommerce  ((Jommerce) 
has  determined  are  subsidized  hv  the 
Covernment  of  Korea  and  sold  in  the 


'  llu!  r(!(:orcl  is  dd  iniiil  in  siu:.  207.2(1)  oi  l  In; 
Coinmi.ssioii's  Rulos  of  I’niclico  and  I’roctidurii  (1!) 
CFR  207.2(0). 


United  .States  at  less  than  fair  value 
(I.TFV).  The  Commission  further 
determines  that  an  indu.stry  in  the 
United  .States  is  materially  injured  hv 
reason  of  inqiorts  from  Mexico  of  large 
residential  washers  that  the  Commerce 
has  determined  are  sold  in  the  UnitiMl 
.States  at  I/rFV.  The  products  subject  to 
these  inve.stigatious  are  provided  for  in 
subheading  8450. 20. 00  of  the 
I  larmonized  Tariff  .Schedule  of  the 
United  .States,  and  im])orted  under 
statistical  reporting  numher 
8450.20.0090.  Products  subject  to  these 
investigations  may  also  he  imported 
under  IIT.S  subheadings  8450.1 1.00, 
8450.90.20  or  8450.90.00. 

Background 

The  Commission  in.stituted  these 
investigations  effective  December  30, 
2011,  following  receipt  of  a  jjetition 
filed  with  the  Commission  and 
C.ommerce  by  Whirlpool  Corporation. 
Benton  Harbor,  MI.  The  final  j)hase  of 
the  investigations  was  scheduled  hv  the 
(Jommission  following  notification  of  a 
l)reliminary  d(;termination  by 
Commerce  that  imports  of  large 
residential  washers  from  Korcxi  were 
subsidized  within  the  meaning  of 
.section  703(h)  of  the  Act  (19  U..S.C. 
107lh(h))  and  that  imports  of  large 
residential  washers  from  Korea  and 
M(!xico  were  sold  at  LTFV  within  the 
meaning  of  733(h)  of  the  Act  (19  U..S.(J. 
I(i73h(h)).  Notice  of  the  scheduling  of 
the  final  phase  of  the  (Jommission’s 
investigations  and  of  a  public  hearing  to 
he  held  in  connection  therewith  was 
given  by  po.sting  cojiies  of  the  notice  in 
the  (Iffice  of  the  .Secretarv.  U..S. 
International  Trade  Commission. 
Washington,  D(J,  and  hv  publishing  the 
notice  in  the  Federal  Register  on  August 
24,  2912  (77  FR  51599).  The  hearing  was 
held  in  Washington,  D(k  on  December 
11, 2912.  and  all  |)ersons  who  retpiested 
the  o])])ortunity  were  permitted  to 
a])])ear  in  jier.son  or  by  coun.sel. 

The  Commission  transmitted  its 
determinations  in  the.se  investigations  to 
the  .Secretary  of  Commerce  on  Fehruary 
8,  2913.  The  views  of  the  Commi.ssion 
are  contained  in  U.SITC  Publication 
4378  (Fehruary  2913),  entitled  (jirlain 
L(ir‘’(i  Rtisiduntidl  Washdis  From  Karoo 
and  Mexico:  Invest i}>(d ion  Nos.  7()1-TA- 
488  and  731-TA-l  U)d-I2()()  (Final). 

By  order  ol  llie  Coniiinssioii. 

Issiuul;  l''el)riiarv  8.  2013. 

I.isa  R.  Barton, 

Actiii}’  Secretary  to  the  (Commission. 

|FR  Doc.  2013-03422  Filed  2-13-13:  «:4.'i  am) 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Task  Force  on  Research  on  Violence 
Against  American  Indian  and  Alaska 
Native  Women;  Meeting 

agency:  Office  on  Violence  Against 
Women,  United  .States  Department  of 
justice. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
scheilule  and  pro])osed  agenda  of  the 
forthcoming  public  meeting  of  the  Task 
Force  on  Research  on  Violence  /Xgainst 
American  Indian  and  Alaska  Native 
Women(hereinafter  “the  Task  Force”). 
DATES:  The  meeting  will  take  place  on 
March  7.  2913  from  8:39  a.m.  to  5:99 
p.m.  and  March  8  from  8:39  a.m.  to 
12:39  j).m. 

ADDRESSES:  The  meeting  will  take  jilace 
at  the  Office  of  )u.stice  Programs.  U..S. 
Department  of  )ustice.  819  7th  .Street 
NW.,  3rd  Floor  Ballroom,  Washington, 
DC  29531.  The  public  is  asked  to  jire- 
register  by  March  1.  2913  for  the 
meeting  due  to  .seciiritv  considerations 
and  so  that  there  is  adeejuate  space  (.see 
below  for  information  on  pre¬ 
registration). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Edmo,  Deputv  Tribal  Director, 
Office  on  Violence  Against  Women, 
United  .States  Department  of  justice,  145 
N  .Street  NF..  Suite  19W.121. 
Washington,  IXJ  29539:  hv  telephone  at: 
(292)  514-8894;  email: 
Ij)rr(dne.edino@nsdoj.<’ov:  or  fax:  (292) 
397-3911.  You  may  also  view 
informaticin  about  the  Task  Force  on  the 
Office  on  Violence  7\gainst  Women  Web 
site  at:  littp://\y\\  \v.ov\y.nsdoj.<’ov/ 
sect  iond()4-task  force. hi  ml. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  required  under  .section 
19(a)(2)  of  the  Federal  Advi.sory 
(Jommittee  Act.  Title  IX  of  the  Violence 
Again.st  Women  Act  of  2995  (VAWA 
2995)  reejuires  the  Attorney  General  to 
establish  a  Task  Force  to  assi.st  the 
National  Institute  of  Ju.stice  (NIJ)  to 
develop  and  implement  a  program  of 
research  on  violence  again.st  American 
Indian  and  Alaska  Native  women, 
including  domestic  violence,  dating 
violence;,  sexual  assault,  stalking,  and 
murder.  The  program  will  evaluate  the 
effectiveness  of  the  Federal,  state,  and 
tribal  resjionse  to  violence  against 
Indian  women,  and  will  ])ropo.se 
nicommendations  to  improve  the 
government  re.s])on.se.  The  Attorney 
General,  acting  through  the  Director  of 
the  Office  on  Violence  Again.st  Women. 
e.stahlish(;d  the  Task  Force  on  March  31, 
2998. 

A  meeting  previously  scheduled  for 
October  39  and  31,  2912,  and  previously 
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announced  in  the  Federal  Register,  was 
cancelled  due  to  (ixtreine  weather 
conditions.  I'he  March  7-8  ineiiting  will 
include  an  update  on  Nil’s  ])rograin  ol 
research,  an  overview  of  Nil's  l‘’ederal 
Respon.se  Study,  an  overview  of  the 
(ienter  for  I)is(!ase  (Control's  2010 
(aaieral  Population  National  Intimate; 
Partner  and  Sexual  Violence; 

Surveillane:e  .Stuely  (NISVS)  anel  NIJ's 
Amerie:an  Inelian  anel  Alaska  Niilive; 
NISVS  ()ver.sani|)le;  Stuely.  an  e)vervie;w 
e)f  Nil's  pre)pe)se;el  sampling  ])l;m  fe)r  a 
baseline  stuely.  iind  ii  pre;se;nt;itie)n  e)n 
refineanent  anel  field  imple;me;ntation  e)f 
the  Tribal  Study  e)f  Publie:  Safety  anel 
Pid)lic  He;alth  lssu(;s  Fae;ing  Amerie.an 
Inelian  anel  Alaska  Native  Weemen  as 
well  as  facilitate;d  Task  Fe)re;e  member 
eli.scnssie)!!.  In  aelelition.  the;  Task  Fe)re:e 
is  also  welcemiing  public  e)ral  e:omme;nt 
at  this  meeting  anel  has  re.served  an 
t;stimateel  l.'i  ininut(;s  e)n  Mare;h  7  anel 
eai  March  8  fre)m  ll:4.'i  p.m.  to  12:00 
p.m.  fe)r  this  purpe)se;.  Members  of  the 
publie:  wishing  te;  aelelre;ss  the  Task 
Fe)re:e;  mu.st  e:e)ntae:t  be)rraine;  Felmo, 
De;puty  Tribiil  Dire;e:tor,  ()ffie:e;  e)n 
Vie)le;ne:e;  Against  \Ve)me;n,  IJniteel  .State;s 
I)e;partme;nt  e)f  Iustie:e;.  14.1  N  Stre;e;t  NF.. 
Suite;  10\V.121.  Wasbingtem,  D(i  20.130: 
by  te;le;|)he)ne  at:  (202)  .114-8804:  eamiil: 
h)rr(iin(;.(ulnu)@iis(i()j.}>ov;  eir  lax:  (202) 
307-3‘)ll.  The;  me;e;ting  will  take;  i)lae:e; 
e)n  Mare:h  7,  2013  fre)m  8:30  a.m.  te;  1:00 
p.m.  anel  will  ine:lnele;  a  lune:h  bre;ak  anel 
em  Mare:h  8  fre)m  8:30  a.m.  te;  12:30  p.m. 
Time;  will  be;  re;.serve;el  leer  ])ublie: 
e:e)mment  freem  11:41  a.m.  te;  12:00  |).m. 
em  Mare:h  7  anel  8.  .Se;e;  the;  .see:tie)n  be;le)w 
fe)r  informatie)!!  eni  re;se;rving  lime  fe)r 
public  ce)mme;nt. 

/Icce.’.s'.s;  This  me;eting  will  be  e)])e;n  te; 
the  pubic  but  re;gi.stration  em  a  space; 
available;  basis  anel  for  .se;curity  rease)ns 
is  re;ejuire;el.  All  members  e)f  the  iJublic 
who  wish  to  attenel  mn.st  re;giste;r  in 
aelvane:e  of  the;  me;e;ting  by  Mare:h  1, 

2013  by  ce)ntae:ting  I.e)rraine;  Eelmo, 
De;puty  Tribal  Dire;cte)r.  Offie:e  e)n 
Vie)lence  Against  \Ve)me;n.  IJniteel  .States 
De;partme;nt  e)f  Instie:e;.  bv  eanail: 
L)rr(iin(;.ednio@us(i()j.(>()\’:  e)r  lax:  (202) 
307-3911.  All  attenele;es  will  be  re;e|uire;el 
to  sign  in  anel  be;  pre)e:e;s.se;el  thre)ugh 
.Se;e:uritv  at  the  beebby  Vi.site)r.s  De;sk. 
Ple;;i.se  bring  plieete)  ielentifie:iitie)n  emel 
iille)w  e;xlra  time;  prie)r  te;  the  start  e)f  the 
me;e;ting. 

All  me;mbe;rs  e)f  the  press  who  wish  te; 
attenel  anel/or  re;e:e)rel  any  p;irt  e)f  the 
me;e;llng  must  re;gi.ste;r  in  aelvane:e;  e)f  the 
me;e;ting  by  Mare:b  1, 2013  by  e:ontae:ting 
Le)rraine  Eelmo  iis  ne)le;el  iibe)ve;.  In 
aelelitiem  te)  be;ing  j)re)e:e.sseel  tbre)ugh 
.Se;e:nrlty  at  the;  Leebby  Visite)r.s  De;sk.  all 
me;mbt;rs  e)f  the;  pr{;s.s  are;  re;{|uire;el  te; 
sign  in  at  me;eting  re;gistratie)n  anel  must 
pre;.sent  ge)vernment-i.s.sueel  ])he)le)  I.D. 


(sue.h  as  a  elriver's  lie:e;n.se;)  as  we;ll  ees 
valiel  me;elia  e:re;ele;nlial.s.  Ple;a.se;  alle)w 
e;xtra  time;  ])rie)r  te)  the;  start  e)f  the; 
me;e;ting  lor  re;giste;ring. 

The  me;e;ting  site  is  iie:e:e;ssible;  te) 
inelivieluiils  with  elisabilitie;s. 

Inelivieluals  vvlu)  re;eiuire;  s])e;e:ial 
ae:e:e)mme)elalie)n  in  e)rele;r  le)  attenel  the 
me;eting  sbe)ulel  neetify  Ee)rraine;  Eelme)  ne) 
liiler  than  Mare:b  1. 2013. 

Writ  tail  (ioininants:  lnte;re;ste;el  |)fU'tie;s 
are;  invile;el  te)  submit  written  e:e)mme;nts 
by  Mare:h  1,  2013  te)  Ee)rraine;  Eelme). 
De;|)uty  Tribal  Dire;e;tor,  ()ffie:e;  on 
Vie)lence;  Agiiinst  VVe)men,  Uniteel  .State;.s 
De;])artment  e)f  luslice.  141  N  .Stre;e;t  NE., 
Suite  10VV.121,  VVashingte)!),  DC  20130 
by  mail;  e)r  by  email: 
Lorr(iina.a(inio@usdoj. gov:  or  by  fax: 
(202)307-3911. 

Public  (Jominenl 

Per.sons  interesteel  in  ])artie;ipating 
eluring  the  |)ublic  e:e)mme;nt  i)e;rie)el  e)f 
the;  me;e;ting  are;  re;eiue;.steel  te)  re;se;rve; 
time;  e)n  the;  agenela  by  e:e)ntae:ting 
Le)rraine;  Eelme),  ne;i)utv  Tribal  Dire;e:te)r, 
()ifie:e;  e)n  Viole;ne;e;  Again.st  VVe)me;n. 
Uniteel  .State;s  De;p!irtme;nt  e)f  |ustie:e;.  by 
email:  U)rr(nna.a(}nu)@iis(U)j.gov:  eer  lax: 
(202)  307-3911  by  Mare:b  1. 2013. 
Re;e]ue;sts  mu.st  ine:luele;  the  ])artie:ipant’s 
name,  eergani/.atieen  re;|)re;se;nte;el,  if 
ap|)re)])riate;.  anel  a  brie;f  ele;scri])tie)n  e)f 
the;  subje;e:t  e)f  the;  e;e)mme;nts.  Eae;h 
]);irtie:i])ant  will  be;  pe;rmitle;el 
apj)re)ximate;ly  3  te;  1  minutes  to  present 
e;e)mme;nts.  ele;pe;ueling  e)n  the;  number  e)f 
inelivieluals  re;.se;rving  time;  e)n  the 
iigenela.  Partie;ij)ants  are  .ikse;  e;ne:e)uraged 
te)  submit  written  e:e)])ie;.s  e)f  their 
e:e)mme;nts  at  the;  me;e;ting.  (ieemments 
that  are  snbmitteel  te)  Lorraine;  Eelme), 
De;puty  Tribal  Dire;e;te)r,  Office  e)n 
Vie)le;nce  Against  \Ve)me;n,  United  .States 
De;partment  of  |ustice,  141  N  .Stre;et  NE., 
Snite  10\V.121.  \Vashingte)n,  DU  20130 
by  mail;  by  eanail: 

Lorroina. acJnio@iisdoj.gov:  eer  fax:  (202) 
307-3911  be;fe)re;  Mare:ii  1, 2013  will  be; 
cire:uliite;el  te)  Ta.sk  Fe)re:e;  me;mbe;rs  prie)r 
to  the;  me;e;ting. 

Given  the;  e;xj)e:e:te;el  numbe;r  e)f 
inelivieluals  inte;re;steel  in  ])i'e;se;nting 
e;e)mment.s  at  the;  me;e;ting,  re;se;rvatie)ns 
sheeulel  be;  maele;  as  se)e)n  as  peessible;. 
Perseens  unable;  te)  e)btain  re;se;i’valie)ns  te) 
.spe;ak  eluring  the;  me;(;ling  iire; 
e;ne;ourage;el  te)  submit  writte;n 
ce)mme;nt.s,  wbie;h  will  be;  ae;e:e;])te;ei  <it 
the  me;e;ting  le)e:atie)n  e)r  mav  he;  maileel 
te)  the;  attention  e)f  Leerraine;  Eelme), 
De;])uty  Tribal  Dire;e;te)r,  ()ffie;e;  on 
Violence  Against  \Ve)men,  Uniteel  .States 
De;])arlme;nt  e)f  |ustie;e;,  141  N  .Street  NE., 
.Suite  10VV.121,  VVashingte)!).  D(J  20130. 


Dale;el;  l■'e;l)nl!lrv  7.  2013. 

B);a  llcnise))). 

Acting  Director.  Office  on  \  'iolence  Against 
Women. 

|I'K  Due.  2)u;!-e):t4r>4  I-'il(!(l  2-i:!-i;i:  ft;4.'‘)  ami 
BILLING  CODE  4410-EX-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Mine 
Rescue  Teams,  Arrangements  for 
Emergency  Medical  Assistance,  and 
Arrangements  for  Transportation  for 
Injured  Persons 

ACTION:  Notice. 

SUMMARY:  The  Depart  inent  of  Labor 
(DOL)  is  submitting  the  Mine  .Safety  and 
Uealtli  Administration  (M.SHA) 
si)onsored  information  collection 
r(;(iuest  (KJR)  titled.  ".Mine  Rescue 
Teams,  Arrangements  for  Emergency 
Medical  Assistance,  and  Arrangements 
for  Trans])ortation  for  Injurcid  Persons," 
to  the  Office  of  Managem(;nt  and  Budget 
(OMB)  for  review  and  ajiproval  for 
continued  u.se  in  accordanc(;  with  the 
Paperwork  Reduction  Act  (PRA)  of  1991 
(44  U.S.G.  3191  el  seci.). 

DATES:  .Suhmit  comments  on  or  hefore 
March  18.  2913. 

ADDRESSES:  A  copy  of  this  IGR  with 
a|)plicable  .su])])orling  documentation; 
including  a  descri])tion  of  the  likely 
resi)ondents,  pro])osed  frecpiency  of 
res])onse.  and  e.stimated  total  burden 
may  b(;  obtained  from  the  Reglnfo.gov 
Web  site.  Iittp://\v\v\v.raginfo.gov/ 
puhiic/do/J^lJAMuiii.  on  the  day 
following  publication  of  this  notice  or 
hy  contacting  Michel  .Smyth  hy 
telephone  at  292-993-4129  (this  is  not 
a  toll-free  number)  or  sending  an  email 
to  OOLJdiA_IdJBIJC@doI.gov. 

.Submit  comments  about  this  retjuest 
to  the  Office  of  Information  and 
R(;gulatorv  Affairs,  Attn;  OMB  Desk 
Officer  for  DOL-MSUA,  Office  of 
Management  and  Budget.  Room  19231, 
721  17th  .Street  N\V.,  \\1i,shingtou,  DU 
29193,  Fax;  292-391-()881  (this  is  not  a 
loll-fr(;e  number),  email; 
()IliA_siihniissioii@oiiil).aop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michel  .Smyth  hy  lehiphone  at  292-993- 
41 2t)  (this  is  in)l  a  toll-fr(;e  numher)  or 
by  eniiiil  at  OOI JdiAJdUiJJC@dol.gov. 

Authority:  44  3.107(a)(1 )(!)). 

SUPPLEMENTARY  INFORMATION:  This  ICR 
is  to  re-authorize  existing  information 
collection  recpiirements  suj)porting 
regulations  39  (JFR  part  49  regarding  the 
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availability  of  mine  rescue  teams, 
alternate  mine  re.scne  capability  for 
small  and  remote  mines  and  mines  with 
special  mining  conditions.  insi)ection 
and  maintenance  records  of  mim!  rescue 
(!(pni)ment  and  a])])aratus.  physical 
re(|uirements  for  team  memhers  and 
alternates,  and  ex])erience  and  training 
re(|uirements  for  team  memhers  and 
alternates.  Mine  o])erator.s,  mimns,  and 
the  MSllA  use  this  information  to 
formulate  an  a])pro])riate  rescue 
capability  within  the  guidelines  set 
forth  in  these  standards. 

This  information  collec.tion  is  suhj(!ct 
to  the  PRA.  A  Federal  agency  generally 
cannot  conduct  or  .s]K)nsor  a  collection 
of  information,  and  the  public  is 
generally  not  recpunKl  to  respond  to  an 
information  collection,  unless  it  is 
approved  by  the  OMB  und(;r  the  PRA 
and  displays  a  currently  valid  OMB 
Oontrol  Number.  In  addition, 
notwithstanding  any  other  provisions  of 
law.  no  person  shall  generally  he  subject 
to  penalty  for  failing  to  comply  with  a 
collection  of  information  that  does  not 
displav  a  valid  Control  Nnmher.  .See  .'j 
CFR  1320. '5(a)  and  1320.0.  The  DOL 
obtains  OMB  a])])roval  for  this 
information  collection  under  Control 
Nnmher  1210-0078.  The  current 
approval  is  scluKlnled  to  ex])ire  on 
f’eljruary  28,  2013;  however,  it  should 
h(!  not(Hl  that  (existing  information 
collection  re(|uirements  submitted  to  the 
OMB  receive  a  month-to-month 
extension  whih;  they  undergo  review. 
For  additional  information,  .see  tin; 
related  notice  published  in  the  Federal 
Register  on  Octolxir  10,  2012  (77  FR 
04300). 

InterestcKl  partices  are  encouraged  to 
.send  comments  to  the  OMB.  Office  of 
Information  and  Regulatory  Affairs  at 
the  address  shown  in  the  ADDRESSES 
section  within  30  days  of  ])uhlication  of 
this  notice  in  the  Federal  Register.  In 
order  to  helj)  ensure  apj)ropriate 
consideration,  comments  should 
mention  OMB  Control  Number  1215)- 
0078.  The  OMB  is  i)articularly 
interestinl  in  comments  that: 

•  Evaluate  whetluir  the  jnopo.sed 
collection  of  information  is  lujces.sary 
for  the  ])roper  performamx!  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv: 

•  Evaluate  the  accuracy  of  the 
agency’s  (istimate  of  the  hurdem  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Inihance  the  (juality,  utility,  and 
clarity  of  the  information  to  he 
collected:  and 

•  Minimize  the  hurden  of  the 
collection  of  information  on  tho.se  who 


are  to  res])ond.  including  through  the 
u.s(!  of  a])propriate  automated, 
electronic,  mechanical,  or  other 
technological  coll(!ction  t(!chni(|U(;.s  or 
other  forms  of  information  t(u:hnologv. 
e.g.,  permitting  ehictronic  suhmi.ssion  of 
mspomses. 

A^ancy:  I)()I -M.SIIA. 

Tilla  of  (Collection:  Mine  R(!,scue 
Teams,  Arrangements  for  Emergency 
Medical  Assi.stance,  and  ArrangeiiKMits 
for  Trans])ortation  for  Injured  Persons. 

OMB  (Control  Nnmher:  121‘)-()()78. 

Affected  Public:  Private  .Sector — 
businesses  or  other  for-profits. 

Total  I'C^itiinated  Number  of 
Hespondents:  254. 

Tottd  Estimated  Number  of 
Responses:  20.043. 

Total  Estimated  Anniud  Barden 
Honrs:  10,111. 

Tot(d  Estimated  Anniud  Other  (Costs 
Barden:  .S309,007. 

Hated:  Idibniary  8.  2()i:t. 

Michel  Smyth, 

Departmental  (Clearance  Officer. 

|I  K  Ooc.  2()1:M):(404  Filed  2-i:(-i:i:  »:4.'i  iiiiij 
BILLING  CODE  4510-43-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Amendment  to  the 
Information  Collection  Requirements 
of  Prohibited  Transaction  Exemption 
77-4  for  Certain  Transactions  Between 
Investment  Companies  and  Employee 
Benefit  Plans 

agency:  EmphmHi  Bemofits  Socuritv 
Administration,  Dnjjartmont  of  Labor. 
action:  Notice. 

SUMMARY:  Thu  l)(!])artm(;nt  of  Labor  (tlui 
D(!j)artmont),  in  accordance  with  the 
Pa])erwork  Reduction  Act  of  1‘)‘).'5  (PRA) 
(44  U..S.C.  3.'5()(i(c)(2)(A)),  provid(is  the 
general  jjuhlic  and  Federal  agencies 
with  an  op])ortunity  to  coimiKMit  on 
pro])osed  and  continuing  colhictions  of 
information.  'I’liis  hel]).s  the  Department 
asse.ss  the  impact  of  its  information 
colhiction  nHpiirements  and  minimize 
the  jinhlic’s  re])orting  hurdmi.  It  al.so 
helps  the  public  understand  the; 
De])artment’s  information  collection 
nujuirements  and  ])rovid(!  the  r(!(|uest(Hl 
data  in  the  desinxl  format.  'I'he 
Employ(;e  Benefits  .Security 
Administration  (EB.SA)  is  soliciting 
comments  on  the  proposcul  amendment 
to  the  information  colhiction  recjncist 
(KIR)  contained  in  Prohibited 
Transaction  Exemption  77-4  that  is 
de.scrihed  h(;low.  A  copy  of  the  ICR  may 
he  obtained  hy  contacting  the  office 


li.sted  in  the  ADDRESSES  s(iction  of  this 
notice.  ICRs  also  are  available  at 
niginfo.gov  (bttp://\v\\\\'.regin fo.gov/ 
pnblic/do/PBAMain). 

DATES:  Written  comments  must  he 
submitted  to  the  office  shown  in  the 
ADDRESSES  section  on  or  before  A])ril 
1.'5.  2013. 

ADDRESSES:  C.  Chri.stoph(!r  Coshv, 
Department  of  Labor.  Em|)Ioyee  Benefits 
.Security  Administration,  200 
Constitution  Avenue  N\V.,  Room  N— 
.'5711,  Washington.  DC  20210,  (202)  09.3- 
8410,  FAX  (202)  093-474.'5  (tlui.se  are  not 
toll-free  numhers). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prohibited  Transaction  Exemption 
(PTE)  77-4  provides  relief  from  the 
iXLstrictions  of  section  400  of  the 
Emplov(;e  Retirement  Income  .Security 
Act  of  1974.  as  amended  (ERISA)  and 
from  the  sanctions  resulting  from  the 
application  of  section  497.'5  of  the 
Internal  Revcaiue  Code  of  1980,  as 
amended  (the  Code),  for  an  emi)lov(!e 
hmiefit  plan's  purcha.s(!  or  .sale  of  shares 
of  an  open-mul  investment  com])anv 
registeiXKl  under  the  Investment 
Com])any  Act  of  1940  (mutual  fund) 
wh(!n  an  inv(;.stment  advisor  for  the 
mutual  fund  or  its  affiliate  is:  (1)  A  plan 
fiduciary;  and  (2)  not  an  em])loverof 
employiies  covered  hv  the  ])ian. 

.S(K:tion  11(d)  of  PTE  77-4  contains 
certain  conditions  for  the  exemplive 
relief  and  provides,  in  pertinent  part, 
that: 

A  scicond  lidiiciarv  with  resptu:!  to  llie 
plan,  who  is  ind(;|)(!nd(!nl  of  and  iinndaled  to 
llio  I'iduciarv/invcislment  advisca-  or  any 
alii  Hale  llnireol,  receives  a  curriMit  ])rosi)(u:lns 
issued  l)y  IIh;  investment  coin])any.  and  liill 
and  detailed  wrillen  disclosure  of  the 
inv(!slmenl  advisorv  and  other  hies  charged 
to  or  paid  hy  the  plan  and  the  invesiment 
company,  including  ihc;  nature  and  (ixtent  of 
any  differential  hidwemi  the  ratcis  of  such 
fees,  the  riaisons  why  the  fiduciary/ 
iiu  cvsinuail  advisin'  may  consider  such 
purchases  to  he  ajjpropriate  for  tlu;  ])lan.  and 
wluither  there;  are  any  limitations  on  the 
fiduciary/investment  advis(;r  with  r(;spect  to 
which  plan  ass(;ts  may  hi;  iiwested  in  shares 
of  tlu;  inv(;stment  com|)any  and.  if  so.  the 
natun;  of  such  limitations. 

Thu  conditions  impost;  ICRs  that  arc; 
suhj(;ct  to  tlu;  PRA.  'fliis  notici;  r(;(|U(;sts 
])uhlic  comm(;nt  on  tlu;  D(;])artnu;nt’s 
])ropo.s(;d  ntvision  to  tlu;  KiRs  that 
would  provide;  tluit  (lolive;rv  of  a 
“summary  ])r()s])e;(:tus"  may  ho  u.sod  to 
satisfv  tlu;  condition  in  .s(;cti()n  II((1)  of 
P  TE  77-4  re;(iuiring  tlu;  dolivorv  of  a 
mutual  fund's  pr()sp(;ctus  to  tlu:  second 
fiduciary  if  tlu;  summary  prospectus 
meets  the  requirements  of  the  Securities 
and  Exchange  Commission’s  (.SEC) 
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revised  disclosure  |)rovisions  for  imitual 
funds  including  a  suininarv  prospectus 
rule  that  were  published  in  2000.' 
Pursuant  to  the  SFCTs  revi.sed  di.sclosiire 
])rovisions.  mutual  funds  also  are 
re(|uire(l  to  send  the  full  prospcictus  to 
the  investor  upon  an  investor's  recjuest  - 
and  to  provide  the  full  pros])ectus  on¬ 
line  at  a  sp(u:ified  Interncit  site. ' 

An  agency  may  not  conduct  or 
siionsor.  and  a  |)erson  is  not  r(!(iuired  to 
respond  to.  an  information  collection 
unle.ss  it  displays  a  valid  OMh  control 
number.  A  summary  of  tlu;  curnmt 
burden  estimates  for  the  revised  ICR 
follows: 

/Igency;  Kmph)yee  benefits  Security 
Admini.stration.  Department  of  Labor. 

Tula:  Cliinfi  Exemption  77-4  for 
C(;rtain  Transactions  Between 
Inve.stment  (iompanies  and  Emj)loyee 
Benefit  Plans. 

Typa  ol  Ii(;vi(;\\’:  Amendment  to  a 
currently  a|)])roved  collection  of 
information. 

OMB  NumlHir:  1 21()-(H)4U. 

Aflhctad  Public:  BusiniJ.ss  or  other  for- 
jjiofit;  Not-for-])rofit  institutions. 

bcspoudcnts:  700. 

bcsponses :  3 0 3 .000. 

Kfibimitcd  T()1(d  burden  Hours: 

33.(i00. 

Kstiiuuicd  Tot(d  burden  dost 
(Operaling  and  Muintenuncej:  S21 3.000. 

II.  Focus  of  (k)mnieiits 

Th(!  Department  is  particularlv 
interestcul  in  conmumts  that: 

•  Evaluate  whether  the  collections  of 
information  are  necessary  for  the  proper 
performance!  of  th(!  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  I'ivaluate  the  accuracy  of  tlu! 
agency’s  estimate  of  the  collections  of 
iniormation.  including  the  validity  of 
the  methodology  and  assumi)tions  used; 

•  Enhance  tlie  (juality.  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

•  Minimize  the  hurde!!!  of  the 
colhiction  of  iniormation  on  tho.se  who 
are  to  respond,  including  through  the 
u.se  of  appropriate  automated, 
electronic:,  mechanical,  or  other 
technological  colUiction  technicpies  or 
other  forms  of  information  technologv. 
(!.g..  by  p(!rmitting  electronic 
submissions  of  responses. 

(iomments  suhmittcid  in  response  to 
this  notice  will  lx*  summarizcid  and/or 


'  .Si!t!  74  I'K  4.S4(>  (lillUKU'V  2(i.  2(H)!)).  't  ill!  Ullill 
riilt!  iiinoii^  tilings,  piiriillrl 

iiiiiinuliniMits  lo  .Six;  N-l.A  (lli<! 

Idim  loi'  mutual  luuds)  and  to  Kuli!  4!)a  (which 
inciudits  tlio  cont(!nt  ru(|uinun(Hits  tor  a  suininarv 
prospect  us). 

-  17  CI-  K  2:i().4!)a(l). 

‘  17  Cl'K  2:i().4()K. 


included  in  the  KiRs  for  OMB  ap])roval 
of  tlu!  (!Xtension  of  the  iniorimilion 
collection;  they  will  also  become  <i 
matter  of  public  recoitl. 

Dated:  l•'l!l)ruarv  11.  201 3. 

Iiiseph  S.  I’iaceiilini, 

Direclov.  Olfice  oj  Policy  and  bcseorch. 
lunplovc(-  Benefiis  Security  Adiniuisiralion. 
It  K  Doc.  2()i:i-():i:i!)lt  l•'iil!d  2-i:t-i:i;  H■Ar^  aui| 
BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Application  Number  D-11657] 

ZRIN  EBSA-2012-0015 

Proposed  Amendment  to  Prohibited 
Transaction  Exemption  2006-06  (PTE 
2006-06)  for  Services  Provided  in 
Connection  with  the  Termination  of 
Abandoned  Individual  Account  Plans 

AGENCY:  Em])l()yee  Benefits  Security 
Administnition.  IJ.S.  De])artment  of 
Labor. 

ACTION:  Notice  of  Exttinsion  of  ('.omment 
Period  for  Pro])osed  Am(!ndni(!nl  lo  PTE 
2()()()-()(i. 

SUMMARY:  Till!  D(!])artment  of  Liihor  (the 
Deiiartment)  is  (!xtending  the  comment 
|)eriod  fora  ])ro|)osed  amendment  to 
P'l’l']  2()()(i-()().  a  pi'ohihited  transaction 
class  ex(!mption  issued  under  the 
Emjilovee  Retirement  Income  Si!curitv 
Act  of  1374  (ERISA).  PTE  2(K)(i-{)() 
provides  an  exenijition  for  certain 
tran.sactions  ent(!red  into  on  behalf  of 
individual  account  jiension  plans  that 
have  been  abandoned  by  thi!ir  siionsors. 
DATES:  Written  comments  and  r(!quests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  March  18, 
2013. 

ADDRESSES:  All  written  comments  and 
reiiuests  for  a  jmblic  hearing  concerning 
the  pi'ojio.sed  amendment  should  be  sent 
to  the  (iffice  of  Exeinjition 
Determinations,  Employee  Ben(!fits 
Security  Administration.  Room  N-.')7()(), 
IJ.S.  Department  of  Labor.  200 
(Jon.stitution  Av(!nue  NW..  Washington. 
DC  20210.  Attention;  PTE  2000-00 
Amendment.  (Jomments  may  be 
submitti!)!  el(!ctronicallv  bv  using  the 
l'’(!deral  eRulemaking  jiorlal  at 
w’wn.reou  lot  ions. <’ov  (follow 
instructions  for  submi.ssion  of 
comm(!nts).  hit(!rested  persons  are  also 
invited  to  submit  comments  and  hearing 
riujuests  to  EBSA  via  email  to: 
moffitl.l)etl\'@dol.<’ov  or  by  fax  to  202- 
210-0204  by  the  end  of  thi!  scheduhul 
comment  period.  Thi!  comments 
received  will  be  available  for  jmblic 


insjiection  in  the  Pulilic  Disclosure 
Room  of  the  Emjiloyee  B(!nefits  Security 
Administration.  IJ.S.  Di!])artment  of 
Labor,  Room  N-l.')13,  200  Constitution 
Av(!nu(!  NW.,  Washington.  DCJ  20210. 
(Jomments  and  hearing  reipiests  will 
also  be  availal)l(!  onlini!  at 
www.reeu  lot  ions. <>ov  and  www’.dol.oov/ 
ehsa,  at  no  chai'gi!. 

All  comments  will  bi!  madi!  available 
to  till!  j)ubhc.  Waiiiing:  Do  not  includi! 
any  jieisonally  identifiable  information 
(such  as  name,  address,  or  other  contact 
infoi  niation).  or  confidential  business 
information,  that  vou  do  not  want 
juiblicly  disclo.sed.  All  comments  may 
be  j)ost(!d  on  the  Internet  and  can  be 
r(!trieved  by  most  Internet  search 
engines. 

FOR  FURTHER  INFORMATION  CONTACT; 

Chris  Motta.  Office  of  Exenijition 
Deteiininations.  Emjilovee  Benefits 
.Security  Administration.  IJ..S. 
Dejiartment  of  Labor.  (202)  003-8.^)40 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On 
Decembi!!- 12.  2012.  the  Dejiartment 
jmblished  a  notice  of  the  j)end(!ncy 
l)(!for(!  the  D(!j)ai'tment  of  a  j)roj)os(!d 
amendment  to  P  TE  2000-00.  The 
amendment  to  PTE  2000-00  was 
j)roj)o.sed  in  connection  with  the 
D(!j)arlment's  jirojiosed  amendment  of 
r(!gulations  iiilating  to  the  Teiniination 
of  Abandon(!d  Individual  Account 
Plans,  the  .Sale  Harbor  for  Distributions 
from  Tei’ininated  Individual  Account 
Plans,  and  the  .Sjiecial  Terminal  Rejioit 
for  Abandoned  Plans.  PTE  2000-00 
jirovides  an  exenijition  from  the 
restrictions  of  ERl.SA  section 
400(a)(1)(A)  through  (D),  ERl.SA  section 
400(b)(1)  and  (b)(2)  and  fi'om  the  taxes 
inijiosed  by  section  407.')(a)  and  (b)  of 
the  Internal  Revenue  Code  of  1080  (the 
Code),  by  reason  of  Code  section 
407.')(c)(l)(A)  through  (E). 

The  jii'ojiosed  amendment  to  PTE 
2000-00  would  exjiand  the  definition  of 
a  (jualified  termination  administrator  (a 
QTA)  to  include  bankrujitcy  trustees 
and  certain  jiersons  designated  by  such 
triLstees  to  act  as  QTAs.  The  Dejiai'tment 
is  jirojiosing  the  amendment  because  it 
has  determined  that,  in  certain 
instances,  it  may  be  ajijiiojiriate  for  a 
bankrujitcv  tru.stee  lo  jirovide 
termination  sei  vices  to  a  jilan. 

The  comment  jieriod  was  schiiduled 
to  close  on  February  11. 2013.  Notice  of 
the  right  to  comment  was  jirovided  in 
the  Federal  Register  on  December  12, 
2012.  However,  due  to  administiative 
error,  a  cojiy  of  the  jirojiosed 
amendment  to  PTE  200()-0()  was  not 
jiosted  to  WWW. regululions. gov  un\\\ 
january  22,  2013.  Accordingly,  the 
Dejiartment  is  extending  the  comment 
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])(!ri()(l  fertile  proposed  aineiulinent  to 
I’TF  2()()()-()(j  to  March  18.  2013. 

.Signiul  al  Wasliiiiglon.  !)(;.  tliis  Htli  (lav  of 
l•’(!l)l'ual•v.  201  a. 

I.yssa  K.  Hall, 

Diraclor.  Office  of  Exempt  ion  Deltn'miiidlions. 
Employee  Eenefils  Secm  ilvAdminiHlrolion. 
I'.S.  DeixirlmenI  oflAil)or. 

|I•'K  Doc.  2(u:i-():i4(i:i  ImUuI  2-i:i-i:t;  «:4r.  ainl 
BILLING  CODE  4510-29-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (13-010)] 

NASA  Advisory  Council;  Aeronautics 
Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  5)2-483,  as  amended,  the  National 
Aeronautics  and  Sjiace  Administration 
announces  a  meeting  of  the  Aeronautics 
Committee  of  the  NASA  Advisorv 
Council.  The  meeting  will  he  held  for 
the  i)nr|)ose  of  soliciting,  from  the 
aeronautics  comnumitv  and  other 
per.sons,  research  and  technical 
information  relevant  to  ])rogram 
planning. 

DATES:  rhnrsday,  Fehrnarv  28.  2013, 
5):()0  a.m.  to  4:00  p.m.;  Fridav,  March  1. 
2013,  8:30  a.m. to  12:15  p.m.':  Local 
Times. 

ADDRESSES:  National  Aeronautics  and 
Sjiace  Administration  Ileachiuarters, 
Room  8E40,  300  E  Street  S\V., 
Washington.  DC  20548. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  L.  Minor,  Executive  Secretary  for 
the  Aeronautics  Committee,  National 
Aeronautics  and  Sjiace  Admini,stration 
Headquarters,  Washington,  DC  20548, 
(202) 358-0588,  or 
sus(in.I.ininoi'@n(is(i.gov. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  he  ojien  to  the  jnihlic  up 
to  the  capacity  of  the  room.  Any  jierson 
interested  in  participating  in  the 
meeting  by  Wehex  and  telejihone 
.should  contact  Ms.  Susan  L.  Minor  at 
(202)  358-0588  for  the  web  link,  toll- 
free  nnmher  and  jiasscode.  The  agenda 
for  the  meeting  includes  the  following 
to))ics: 

•  Aeronautics  Research  Mission 
Directorate  (ARMD)  Budget  Status 

•  ARMD  External  Cnidanci;  Planning 

•  ARMD  Future  Direction 

•  National  Research  Council 
Autonomy  Study  Planning 

•  Integrated  Systems  Research 
Program  Future  Direction 


•  Unmanned  Aircraft  Systems 
Subcommittee  Out  brief 

•  ARMD  Strategic  lmi)lementatlon 
Plan 

It  is  imperative  that  the.se  meetings  he 
held  on  this  date  to  accommodate  the 
scheduling  ])riorities  of  the  kev 
participants.  Attendees  will  he 
re(juested  to  conqily  with  NASA 
security  recinirenKmts,  including  the 
pr(isentation  of  a  valid  ])icture  ID.  before 
receiving  an  acce.ss  badge.  U.S.  citizens 
will  need  to  show  a  valid,  officially- 
issued  picture  identification  such  as 
driver’s  license  to  enter  the  NASA 
Head(|narters  hnilding  (West  Lohhv — 
Visitor  Ck)ntrol  Ckmter)  and  mn.st  state 
that  they  are  attending  the  NASA 
Advisorv  Council  Aeronautics 
Committee  meeting  in  conference  room 
8E4()  before  receiving  an  access  badge. 
All  non-lI.S.  citizens  must  fax  a  copv  of 
their  jjassport,  and  print  or  tvpe  their 
name,  current  addre.ss.  citizenship, 
company  affiliation  (if  a))plical)le)  to 
inchidi!  addr(!ss,  telephone  nnmher,  and 
their  title,  place  of  birth,  date  of  birth, 
II..S.  vi.sa  information  to  include  tyi)e, 
nnmher,  and  expiration  date.  IJ.S.  Social 
Security  Nnmher  (if  applicable). 
Permanent  R(!sident  green  card  nnmher 
and  expiration  dale  (if  apiilicahh;).  and 
])lace  and  date  of  entrv  into  the  IJ.,S..  to 
Susan  Minor.  NASA  Advisory  Council 
Aeronautics  Commillee  Executive 
Secretary.  FAX  2()2-358-4()8(),  by  no 
less  than  8  working  days  ])rior  to  the 
meeting.  Non-U.S.  citizens  will  need  to 
show  their  Pass])ort  or  Permanent 
Resident  green  card  to  enter  the  NA.SA 
I  lead(]uarters  hnilding.  For  (jnestions. 
])lease  call  Susan  Minor  at  (202)  358- 
0588. 

Siisiin  M.  lUirch, 

Acting  Advisory  Committee  Moncigement 
Officer.  Xkdional  Aerommtics  and  Space 
Administration. 

|FK  Doc.  2()i:{-():i:J4:}  KIIihI  8:4,'j  anil 

BILLING  CODE  7510-13-P 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meetings;  Notice 

'I'he  National  Science  Board’s  ad  hoc 
Committee  Regarding  Recommendations 
for  NSf’  Director,  |)nrsuant  to  NSF 
regidations  (45  CFR  Part  814),  the 
National  Science  Foundation  Act.  as 
amended  (42  U.S.C.  1882n-5),  and  the 
Covernment  in  the  Sunshine  Act  (5 
U.S.C.  5521)),  hereby  gives  notice  in 
regard  to  the  .scheduling  of  a  meeting  for 
the  transaction  of  National  Science 
Board  business,  as  follows: 

DATE  AND  TIME:  Wednesdav,  Fehrnarv  13. 
2013  at  4:30  p.m.  EST. 


SUBJECT  matter:  Discussion  of 
recommendations  for  the  next  NSF 
Director. 

STATUS:  Clo.sed. 

'I’his  meeting  will  he  held  hv 
teleconference  originating  at  the 
National  Science  Board  Office,  National 
Science  Foundation,  420lWil.son  Blvd., 
Arlington.  VA  22230. 

Please  refer  to  the  National  Science 
Board  Web  site  (ww’w.nsf.gov/nsh)  for 
information  or  .schedule  updates,  or 
contact:  Ann  Bushmiller,  National 
Science  Foundation,  420lWil,son  Blvd.. 
Arlington.  VA  22230.  'I’elephone:  (703) 
25)2-70  00. 

Ann  Huslimiller, 

\'SI)  Senior  Legal  Counsel. 

IFK  Doc.  2(n:i-():i(iri()  Filed  2-12-1.1:  4:l.'i  pnil 
BILLING  CODE  7555-01-P 


NATIONAL  SCIENCE  FOUNDATION 
Sunshine  Act  Meetings;  Notice 

'I’lie  National  Science  Board.  ])nrsuant 
to  NSF  regulations  (45  CFR  I’art  814). 
the  National  .Science  Foundation  Act.  as 
amended  (42  U..S.C.  1882n-5),  and  the 
Covernment  in  the  .Sunshine  Act  (5 
U..S.C.  552h).  hereby  gives  notice  in 
regard  to  the  scheduling  of  meetings  for 
the  tran.saction  of  National  .Science 
Board  business  and  other  matters 
.sj)ecified,  as  follows: 

AGENCY  HOLDING  MEETING:  National 
Science  Board  (N.SF). 

DATE  AND  TIME:  Fehrnarv  20.  2013,  from 
8:00  a.m.  to  5:00  p.m..  and  Fehrnarv  21. 
from  8:00  a.m.  to  11:45  a.m. 

PLACE:  The.se  meetings  will  he  held  al 
the  National  .Science  F’onndation,  4201 
Wilson  Blvd..  Rooms  1235  and  125)5. 
Arlington.  VA  22230.  All  visitors  mn.st 
contact  the  Board  Office  (call  703-25)2- 
7000  or  .send  an  email  message  to 
n(ttion(ilscicnccbrd@nsf.gov)  at  least  24 
hours  prior  to  the  meeting  and  provide 
name  and  organizational  affiliation.  All 
visitors  must  report  to  the  N.SF  visitor 
desk  located  in  the  lobby  at  the  5)th  and 
N.  .Stuart  .Streets  entrance  to  receive  a 
visitor’s  badge. 

WEBCAST  information:  The  public 
meetings  and  public  ])ortions  of 
meetings  will  he  webcast.  To  view  the 
meetings,  go  to  hltp:// 
\v\\'\\’.lv\vorI(hvi(h;.coin/(;vcnts/nsf/ 
130220/ and  follow  the  instructions. 
UPDATES:  Plea.se  refer  to  the  National 
.Science  Board  Web  site  wwn  . nsf.gov/ 
nsh  for  additional  information.  Meeting 
information  and  .schedule  updates  (time, 
place,  suhiect  matter  or  status  of 
meeting)  may  he  found  al  hltp:// 
\v\v\v.nsfgov/nsh/noticcs/. 
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AGENCY  CONTACT:  Jennie  L.  Moehlinann, 
iiu()eliIma@ns1.}>ov,  (703)  2«2-7()()0. 
PUBLIC  AFFAIRS  CONTACT;  Dana  I’oponsis, 
(ltoi)ousi@nsl.}’()v.  (703)  292— 77.'j0. 
STATUS:  Portions  open;  portions  closed. 

Open  Sessions 

h'(‘l)vu(tiv  20.  2013 

8:00-8:05  a. in.  ((liairinan’s 
introduction) 

8:0.5-8:20  a.in.  (Joint  Cl^iVCSH) 
9:30-12:30  ji.in.  (CI’P) 

9:30-10:30  a. in.  (CSll) 

1:30-3:00  p.m.  (Cldl) 

3:00-4:00  p.m.  (Sid) 

4:00-4:45  p.m.  (AitO) 

FchriKiiY  21.  201 3 

8:30-10:00  a.m.  (TF  Admini.strative 
Ihirden) 

10:00-11:00  a.m.  (I’lenarv) 

dosed  Sessions 

luihriKin'  20.  2013 

8:20-9:20  a.m.  (Joint  dMVGSH) 
10:30-11:00  a.m.  (CSH) 

2:1.5-4:00  p.m.  (CPP) 

4:4.5-5:00  p.m.  (AtvO) 

lu^hrudiT  21.  2013 

8:00-8:30  a.m.  (Plenary  executive 
closed) 

11:15-11:45  a.m.  (Plenary  closed) 
MATTERS  TO  BE  DISCUSSED: 

Wednesday,  Feliniary  20,  2013 

(.'.oiuiuitttH'  on  Proiirdins  and  I^hnis  and 
(loidddltoo  on  Sirofogy  and  Bndgot.  Joint 
Mooting 

Open  Session:  8:05-8:20  a.m. 

•  (iommitlee  (ihairs’  Jdmiarks 

•  Discussion  Item:  NSF  Annual 
Facilities  Plan 

(loininittoo  on  Brogrcnns  and  Plans  and 
Coininittoo  on  Stratogy  and  Bndgot.  Joint 
Mooting 

dosed  Session:  8:20-9:20  a.m. 

•  Di.scussion  Item:  NSF  Annual 
Facilities  Plan 

(lonnnittoo  on  Programs  and  Ilians 
(CPP) 

Open  Session:  9:30-12:30  p.m. 

•  A])i)roval  of  0])en  (d’P  Minnies  for 
December  2012  (NSB/(:PP-12-48) 

•  Oommittee  (ihairman’s  Remarks 

•  Discussion  Item:  Review  of  CPP 
(iharge 

•  Information  Item:  Arctic  Snjiport 
Contract — Annual  Ujidate  (NSB/(iPP- 
13-1) 

•  Information  Item:  SACE/GACE  (dd) 
Proposals 

•  Information  Item:  Renewal  of  Award 
for  Management  of  the  National 


(dmter  for  Atmospheric  Research 
(NCAR) 

•  Information  Item:  AEMA  Operations 
Update  on  Recompetilion 

•  Information  Item:  Update  on  the 
Science  of  Eearning  (ienlers  Program 

•  (iPP  Program  Portfolio  Planning — 
Water:  Next  Stejis  and  Schedule  for 
Future  Program  Portfolio  Di.scussions 

Coininittoo  on  I^rograins  and  Ilians 
(CPP) 

Closed  Session:  2:15-4:00  p.m. 

•  (Committee  (Chairman’s  Remarks 

•  A])])roval  of  (Clo.sed  (CPP  Minutes  for 
December  2012  (NSB/(CPP-1 2-47) 

•  (Continued  Discussion  on  Blue  Ribbon 
Panel  Recommendations 

•  Action  Item:  National  Ecological 
Observatory  Network  (NEON) 
0])erations  and  Maintenance  (NSB/ 
CPP-13-3) 

•  Action  Item:  Authorization  to  fund 
Snstainod-Potasoalo  in  Action:  Blao 
Wators  Enaliling  Trans  format  ivo 
Scionco  and  Hnginooring  (NSB/(CPP- 
13-4) 

Coininittoo  on  Stratogv  and  Bndgot 
(CSB) 

Open  Se.ssion:  9:30-10:30  a.m. 

•  (Committee  (Chairman’s  Remarks 

•  A])i)roval  of(CSB  0|)en  Minutes  for 
December  2012  Meeting  (NSB/CSB- 
12-10) 

•  NSFFY  2013  Budget  Ujidale 

•  NSF  .Strategic  Plan  Upilate 

•  .Study  on  Trends  in  .Science  Budgets 

•  Other  (Committee  Busine.ss 

Coininittoo  on  Stratogv  and  Bndgot 
(CSB) 

(Closed  Se.ssion:  10:30-11:00  a.m. 

•  (Committee  Chairman’s  Remarks 

•  Ajiproval  of  (C.SB  Closed  Minutes  for 
December  2012  Meeting  (N.SB/(CSB- 
12-17) 

•  NSF  FY  2014  and  Future  Budget 
Develo])ment 

Coininittoo  on  Education  and  Unman 
Bosonrcos  (CEU) 

Open  .Session:  1:30-3:00  p.m. 

•  Ajiiu-oval  of  May  4,  2012  Ojien 
Meeting  Minutes  (N.SB/CEH-12-0) 
and  February  11,  2013  0])en 
Teleconference  Meeting  Minutes 
(N.SB/CEH-13-3) 

•  Introductory  Remarks  bv  the 
(Chairman  and  Vice  Chairman 

•  Craduate  Education  to  Prepare  the 
luitnre  .STEM  Workforce 

•  Innovations  in  Undergraduate  .STEM 
Edni:ation — Discipline-Based 
Education  Re.search  Rejiort  by  the 
National  Academy  of  .Sciences; 
Building  (Connminity  Support  to 
Imjilement  “Vision  and  (Cliange’’ 


•  Identification  of  Other  Potential 
Topics  of  (Committee  Interest — 
Implications  and  .Status  of  Massively 
()])en  Online  (Courses  (MOOCs)  for 
.S'I’EM  Education  and  an  Update  on 
N.SF  MOOfC-related  Activities:  Next 
.Ste])s  for  Finalizing  ami 
Imiilementing  (Committee  Priorities 

Coininittoo  on  Scionco  fr  Enginooring 
Indicators  (SEI) 

Open  .Session:  3:()()-4:()()  ji.m. 

•  (Chairman's  Remarks 

•  A])])roval  of  December  Meeting 
Minutes  (N.SB/.SEI-12-in) 

•  Update  on  Scionco  and  Enginooring 
Indicators  2014  Production 

•  Update  on  the  development  of 
Scionco  and  Enginooring  Indicators 
2014  Mobile  Apiilication 

•  Taking  Advantage  of  Digital  Delivery 
for  Indicators:  Project  Update 

•  Discussion  of  Potential  Tojiics  for 
Companion(s)  to  Indicators  2014 

•  Update  on  Potential  NSB  Panel 
Di.scussion  on  Research  Universities 

•  Update  on  the  Revised  ".STEM 
Education  Data  and  Trends”  Online 
Tool 

•  (Chairman’s  .Snnnnarv 

Coininittoo  on  Audit  and  Ovorsight 
(AirO) 

Open  .Session:  4:00-4:45  ]).m. 

•  Approval  of  Minutes  of  the  December 
2012  Meeting  (N.SB/AisO-12-14) 

•  (Committee  Chairman’s  0])ening 
Remarks 

•  Inspector  Ceneral’s  Update 

•  (Chief  Financial  Officer’s  Ujidale 

•  Periodic  Review  of  Committee  (Charge 

•  Committee  (Chairman’s  (Closing 
Remarks 

Coininittoo  on  Audit  and  Ovorsight 
(AirO) 

Closed  .Session:  4:45-5:00  ji.in. 

•  Committee  Chairman’s  Opening 
Remarks 

•  FY  2014  Planning 

•  Committee  Chairman’s  Clo.sing 
Remarks 

Thursday,  February  21,  2013 

PIonaiY  Board  Mooting 

Executive  Clo.sed  Session:  8:00-8:30 
a.m. 

•  Ajijiroval  of  Executive  (Closed  Session 
Minutes.  December  2012  Meeting 
(N.SB-12-(i4) 

•  Ajijiroval  of  1  lonorary  Award 
Recommendation 

•  Candidate  .Site  for  2013  Board  Retreat 
and  Off-Site  Meeting  and  Visits 

•  Recommendation  on  Ajijiointment  of 
NSF  Director 
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Task  Force;  on  Administrative  Bardens 

Open  Session:  8:30-1  ():()()  a. in. 

•  Apjiroval  of  the  )anuary  17.  2013 
Teleconference  Minutes  (NSH/All- 
12-04) 

•  Task  I’orce  Ohairinan’s  Remarks 

•  Discussion  Item:  'I’he  Federal 
Demonstration  Partnershiii’s  (Current 
Initiatives  and  Results  of  the  2012 
f’acnlty  VVorksho]) 

•  Discussion  Item:  Initiatives  of  the 
Research  Business  Models 
interagenev  Working  Orouj)  of  the 
Social,  Behavioral  and  Economic 
Re.search  Suheommittee  of  the 
(iommittee  on  Science  of  the  National 
Science  and  Technology  Oouncil 

•  (ieneral  Di.scussion — Data  Collection 
Initiatives.  Reejuest  for  Information: 
A-81  (Omni  Circular);  Biihlic 
Meetings  with  the  Scientific 
Community 

Plenaiy  Board  Meeting 

()])en  Session;  10:00-11:00  a.m. 

•  A])])roval  of  Open  Session  Minutes. 
December  2012  (NSB-12-04) 

•  (Chairman’s  Report 

•  Director’s  Report 

•  0])en  Committee  Reports 

PlenaiY  Board  Meeting 

(Clo.sed  Session:  IDlf)-!!  :43  a.m. 

•  Approval  of  (Closed  Session  Minutes, 

December  2012  (NSB-1 2-0.'5) 

•  Awards  and  Agreements/ 

Resol  ution.s — 

Directorate  for  Biological  Sciences 
(BIO),  Emerging  Frontiers  Office 
(EF):  Initial  Operations  for  the 
National  Ecological  Ohservatorv 
Network  (NEON)  (NSB-1 3-7)  " 
Directorate  for  (Computer  and 
Information  Science  and 
Engineering  (CCISE).  Division  of 
Advanced  Cyberinfrastructure 
(ACI);  Authorization  to  fund 
Snst(nned-Petasc(de  in  Action:  Bine 
Waters  En(d)Iing  Transformative 
Science  and  Engineering  (NSB-1 3- 
8] 

•  (Closed  Committee  Re])orts 

MEETING  ADJOURNS:  11:4.'5  a.m. 

Ann  HushmilliM', 

Senior  (Jounsel  to  the  Nolionol  Science  Hoard. 

II'K  t)c>i:.  2(n:i-():«>.'')l  TiUut  2-\2-\:i:  4:ir)  pml 

BILLING  CODE  7555-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 3-0029] 

Service  Contracts  Inventory 

AGENCY;  Nuclear  Regulatory 
(Commi.ssion. 


ACTION:  Notice  of  availahilitv. 

SUMMARY:  The  U.S.  Nuclear  Regulatorv 
(Commission  (NRC)  is  |)roviding  for 
liuhlic  information  its  Inventory  of 
Contracts  for  Services  for  Fiscal  Year 
(h'Y)  2012.  The  inventory  includes 
service  contract  actions  over  ,S2.'j.()()() 
that  were  awarded  in  FY  2012. 
ADDRESSES:  Please  refer  to  Docket  ID 
NR(C-201 3-0029  when  contacting  the 
NR(C  about  the  availability  of 
information  regarding  this  document. 

You  may  access  information  related  to 
this  documenl,  which  the  NRC 
])ossesses  and  are  publicly  available, 
using  any  of  the  following  methods: 

•  Federal  Bnlemaking  Web  site:  Co  to 
http://iv\v\v. regulations. gov  and  search 
for  Docket  ID  NR(C-201 3-0029.  Addre.ss 
(juestions  about  NRC  dockets  to  (Carol 
Callagher;  telephone:  301-492-3008; 
email:  Carol. G(d]agher@nrc. gov. 

•  NBC’s  Agencvwide  Documents 
Access  and  Management  System 
(ADAMSl:  You  may  access  publicly 
available  documents  online  in  the  NR(C 
1  .ihrary  at  http://\v\v\v. nrc.gov/reading- 
rm/ adams.html.  To  begin  the  search, 
select  “ADAMS  Public  Documents’’  and 
then  select  "Begin  Web-based  ADAMS 
Search.”  For  problems  with  ADAMS, 
please  contact  the  NR(C’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-413-4737.  or  by 
email  to  pdr.resonrce@nrc.gov.  The 
ADAMS  accession  numher  for  each 
document  referenced  in  this  document 
(if  that  document  is  available  in 
ADAMS)  is  provided  the  first  time  that 

a  document  is  referenced.  The  Inventorv 
of  (Contracts  for  Services  for  FY  2012 
can  he  acce.ssed  under  ADAMS 
accession  number  MEl23(i2A38.3.  The 
inventory  was  published  on  the  NRCC 
W'eh  site  at  the  following  location; 
http:/ /www. nrc.gov/about-nrc/ 
contracting.html. 

•  NBC's  PDB:  You  may  examine  and 
])urchase  cojiies  of  jnihlic  documents  at 
the  NRCC’s  PDR,  Room  01-F21,  One 
White  Flint  North,  11,35.3  Rockville 
Pike,  Rot:kville,  Marvland  208.32. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Konovitz,  Office  of  Administration,  II. S. 
Nuclear  Regulatorv  (Commission. 
Washington,  DC  20.3.3.3-0001;  telephone: 
301^92-3027  or  email: 
lori.konovitz@nrc.gov. 

SUPPLEMENTARY  INFORMATION;  In 

accordamie  with  .Section  743  of  Division 
(C  of  the  FY  2010  (Consolidated 
Ap])roi)riations  Act,  Public  t.aw  Hi¬ 
ll  7.  the  NR(C  is  ])uhli,shiug  this  notice 
to  advi.se  the  jiuhlic  of  the  availability 
of  its  FY  2012  Service  (Contracts 
Inventory.  The  inventory  provides 
information  on  service  contract  actions 


over  S2.3.000  that  were  awarded  in  FY 
2012.  The  information  is  organized  hv 
function  to  show  how  contracted 
resources  are  distributed  throughout  the 
agency.  'I’he  inventorv  contains  the 
following  data: 

1.  A  de.scription  of  the  .servic:es 
])urchased; 

2.  'I'lie  total  dollar  amount  obligated 
for  the  services  under  the  contract,  and 
the  funding  .source  for  the  contract; 

3.  The  contract  type  and  date  of  the 
award; 

4.  The  name  of  the  contractor  and 
place  of  jierformance; 

.3.  Whether  the  contract  is  a  personal 
.services  contract;  and 

(i.  Whether  the  contract  was  awarded 
on  a  non-competitive  basis. 

The  NRC  will  analyze  the  data  in  the 
inventorv  for  the  puriiose  of 
determining  if  its  contract  labor  is  being 
used  in  an  effective  and  approjiriate 
manner  and  if  the  mix  of  federal 
employees  and  contractors  in  the  agency 
is  effectively  balanced.  The  NRC 
develojjed  the  inventorv  hv  pulling  data 
from  the  Federal  Procurement  Data 
.System — Next  Ceneration.  The 
inventorv  does  not  include  contractor 
|)roprietarv  or  sensitive  information. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  Fiihniary  21)1 

l''or  the  Nuclear  Ri^gulalorv  Coininission. 
lames  C.  (lorlMdl. 

t)n'ecior.  Division  of  Contracts.  Office  of 
Administration. 

IKK  Dec.  2()i;i-():i4:i.S  Kited  2-i:t-i:t:  HM.S  and 
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POSTAL  SERVICE 

Removal  of  Confirm  Service  From  the 
Market-Dominant  Product  List 

agency:  Postal  Service'^'. 

ACTION:  Notice. 

SUMMARY:  The  Postal  .Service  hereby 
provides  notice  that  it  has  filed  a 
recpiest  with  the  Postal  Regulatorv 
Commi.ssion  to  remove  Confirm  “ 

.service  from  the  Mail  Classification 
.Schedule’s  Market-Dominant  product 
li.st. 

DATES:  Effective  date:  February  14,  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
F.  Rosato,  202-208-8597. 
SUPPLEMENTARY  INFORMATION:  On 
February  1. 2013,  the  United  States 
Postal  .Service'”  filed  with  the  Postal 
Regulatorv  Commission  a  reijuest  to 
remove  Confirm  .service  from  the  Mail 
Cla.ssification  .Schedule’s  Market- 
Dominant  product  list,  pursuant  to  39 
II.S.C.  3042.  This  recpiest  would  u])date 
the  Mail  Cla.ssification  .Schedule  hv 
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recognizing  that  the  functionality  of 
Confirm  service  has  hetai  incorporated 
into  IMl)  Tracing'"^',  and  all  Confirm 
.service  subscriptions  have  expired  as  of 
lanuarv  21. 2013.  Interested  persons 
may  comment  on.  or  view  doiaiments 
j)ertinenl  to  this  recpiest  at  n’ww.prc.gov. 
Docket  No.  MC2()1 3-38. 

Stanley  F.  Mires. 

Altornov.  Lr;4(il  Policy  It  Lctiislotivo  Advice. 
II'K  2(li;t-0:{:i7<l  Filed  2-i:t-i:i:  K:4r)  iiml 
BILLING  CODE  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68876;  File  No.  SR-NYSE- 
2013-09] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Amending 
Exchange  Rule  80C  To  Establish  Rules 
To  Comply  With  the  Requirements  of 
the  Plan  To  Address  Extraordinary 
Market  Volatility  Submitted  to  the 
Commission  Pursuant  to  Rule  608  of 
Regulation  NMS 

Fvliniarv  K.  2(113. 

Fursiiant  to  .Section  l‘)(l))(l)  '  of  the 
•Siicnrities  Fxchange  Act  of  1‘)34  (th(! 
“Act”)  -  and  Rule  Itlh^  thereunder.  ' 
notice  is  hereby  giv(;n  that  lanuarv  25. 
2013.  New  York  .Stock  Rxchange  LL(; 
("NY.SF”  or  the  “Fxchange")  filed  with 
the  .Securities  and  Fxchange 
Commi.ssion  (the  “(Commission")  the 
projm.setl  rule  change  as  de.scrihed  in 
Items  I  and  II  below,  which  Items  have 
been  prepanul  by  the  self-regulatorv 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  tif  Substance  of 
the  Proposed  Rule  Change 

The  Fxchange  proposes  to  amend 
Kxchange  Rule  80C  to  establish  rules  to 
comjily  with  the  re(piirements  of  the 
Plan  to  Addni.ss  Extraordinary  .Marked 
Volatility  submitted  to  the  (Commi.ssion 
pursuant  to  Rule  (iOH  of  Regulation 
NM.S.  The  text  of  the  ])ro|)osed  rule 
change  is  available  on  the  Exchange's 
Wei)  site  at  www.nvse.coiu.  at  the 
principal  office  of  the  Exchange,  on  the 
Commission’s  Web  site  at  http:// 
u'inv..sec.goi'.  and  at  the  (Commi.ssion’s 
Public  Reference  Room. 

'  1.S  ll.S.C.  7»MI))(1). 

2  1.')  IL.S.C.  7Ka. 

‘17(:FK  24().1<)I)-1. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  pur|)ose  of. 
and  basis  for.  the  projiosed  rule  change 
and  discussed  any  comments  it  received 
on  the  propo.sed  rule  change.  The  text 
of  those  .statements  may  be  examined  at 
the  ])laces  specified  in  Item  IV  below. 
The  Exchange  has  jirepared  summaries, 
set  forth  in  sections  A,  h,  and  (C  below, 
of  the  most  significant  parts  of  such 
statements. 

/\.  Sulf-Iicoiilotory  Organization's 
Statennant  oftha  Pnrposo  of.  and  tlw 
Statntorv  Basis  for.  tha  Proposed  Bale 
Ohango 

1.  Purjio.se 

file  Exchange  propo.ses  to  amend 
Exchange  Rule  8()(C  to  e.stablish  rules  to 
comply  with  the  reciuirements  of  the 
Plan  to  Address  Extraordinarv  Market 
Volatility  submitted  to  the  (Commi.ssion 
pursuant  to  Rule  (>08  of  Regulation  NM.S 
under  the  Act  (the  “Plan”).  The 
Exchange  pro))oses  to  adopt  the  changes 
fora  pilot  period  that  coincides  with  the 
])ilot  period  for  the  Plan,  which  is 
currently  .scheduled  as  a  one-year  ])ilot 
to  begin  on  April  8,  2013. 

Background 

.Since  May  0,  2010,  when  the  markets 
ex|)erienced  exce.ssive  volatilitv  in  an 
abbreviated  time  period,  i.a..  the  “flash 
crash."  the  e(|uities  exchanges  and 
EINRA  have  implemented  market-wide 
measures  designed  to  restore  inve.stor 
confidence  by  reducing  the  |K)tential  for 
excessive  market  volatility.  Among  the 
measures  adopted  include  pilot  plans 
for  stock-by-stock  trading  pauses^  and 
related  changes  to  the  (ujuities  market 
clearly  erroneous  execution  rules  "’  and 
more  .stringent  e(]uities  market  maker 
(pioting  recpiirements."  On  May  31. 
2012,  the  (Commission  a])i)roved  the 
Plan,  as  amended,  on  a  one-year  jiilot 
basis.^  In  addition,  the  (Commission 
ajiproved  changes  to  the  (Kpiities 
market-wide  circuit  breaker  rules  on  a 
pilot  basis  to  coincide  with  the  pilot 
period  for  the  Plan." 

■>  See.  NY.SF;  Riilo  HOC. 

'•See.  e.^..  NY.SF  Kiilo  12». 

'•See.  NYSF  Kiilo  1()4(a)(  1 )(!!). 

"See  .Sifciiritios  FxcliaD^tt  Act  Kdoasi!  No.  (>70!)  1 
(May  31,  2012).  77  Fk  334<l«  (lima  (i.  2012)  (I'ili! 
No.  4-031)  (Ordar  A|)|)i'ovin[>.  on  a  l’i)ot  llasis.  Ilia 
National  MarkiJt  .Syslain  I’lan  To  AddrcJss 
FNtraoi'd inary  Maikal  Volatility). 

"  .SV.-(.‘  .Sacnrilias  FNalian}*)!  Act  Kdaasa  No.  ()7000 
(May  31.  2012).  77  FK  33,')31  (|nn(!  0.  2012)  (.SK¬ 
UA  t.S-201  1-038:  SK-in'X-201 1-02.'):  .SK-liX- 
201 1-008:  SK-(:HOF;-201  1-087:  .SK-(;2-201  1-024: 


The  Plan  is  designed  to  prevent  trades 
in  individual  NM.S  .Stocks  from 
occurring  outside  of  specilied  Price 
Hands."  As  described  more  fully  below, 
the  retpiirements  of  the  Plan  are  coupled 
with  Trading  Pauses  to  accommodate 
more  fundamental  price  moves  (as 
ojtposed  to  erroneous  trades  or 
momentary  gajis  in  h(iuidity).  All 
trading  centers  in  NM.S  .Stocks, 
including  both  those  operated  by 
Participants  and  those  oi)erated  by 
members  of  Participants,  are  retpiired  to 
establish,  maintain,  and  enforce  written 
policies  and  procedures  that  are 
rea.sonably  designed  to  coinjily  with  the 
reciuirements  sjiecified  in  the  Plan."’  As 
set  forth  in  more  detail  in  the  Plan.  Price 
Bands  consi.sting  of  a  bower  Price  Band 
and  an  llpj)er  Price  Band  for  each  NM.S 
Stock  are  calculated  by  the  Processors.' ' 
When  the  National  Best  Bid  (Offer)  is 
below  (above)  the  Lower  (Upper)  Price 
Band,  the  Proces.sors  shall  di.sseminate 
such  National  Best  Bid  (Offer)  with  an 
apjn'opriate  Hag  identifying  it  as 
unexecutable.  When  the  National  Best 
Bid  (Offer)  is  equal  to  the  Upper  (Lower) 
Price  Band,  the  Processors  shall 
distribute  such  National  Best  Bid  (Offer) 
with  an  appropriate  flag  identifying  it  as 
a  Limit  .State  (Quotation.'-  All  trading 
centers  in  NM.S  Stocks  must  maintain 
written  imlicies  and  iirocedures  that  are 
reasonably  designed  to  prevent  the 
display  of  offers  below  the  Lower  Price 
Band  and  bids  above  the  Upper  Price 
Band  for  NM.S  .Stocks.  Notwithstanding 
this  re(]uirement.  the  Proce.ssor  shall 
disiilay  an  offer  below  the  Lower  Price 
Band  or  a  bid  above  the  Uiiper  Price 
Band,  hut  with  a  ilag  that  it  is  non¬ 
executable.  .Such  bids  or  offers  shall  not 
be  included  in  the  National  Best  Bid  or 
National  Best  Offer  calculations.'-' 

Trading  in  an  NM.S  .Stock 
immediately  enters  a  Limit  .State  if  the 
National  Best  Offer  (Bid)  equals  but 
does  not  cross  the  Lower  (U])])er)  Price 
Band.'-*  Trading  for  an  NMS  stock  exits 
a  Limit  .State  if,  within  1.1  seconds  of 
entering  the  Limit  .State,  all  Limit  .State 
Quotations  were  e.xecuted  or  canceled 
in  their  entirety.  If  the  market  does  not 
exit  a  Limit  State  within  1.1  seconds, 
then  the  Primary  Listing  Exchange 
would  declare  a  five-minute  trading 

.SK-(:ilX-2(l]  1-30:  .SK-FI)(:A-2(n  1-31:  .SK-l-DCX- 
201 1-30:  .SK-l'1NRA-20ll-0,'’)4:  .SR-I,SF-201  l-(il : 
.SR-NA.S1)AQ-2011-131:  .SR-N.SX-201 1-11:  .SR- 
NY.SF:-20  11-48:  .SR-NY.Sl-:Am(!X-20 1 1-73:  .SR- 
N1'.SFAn::i-20 11-08:  .SR-l’lilx-201  1-120). 

''Unless  ollimvisi!  speciilod.  ciipitiili/.cxl  Om-tiis 
used  in  lliis  rule  tiling  are  l)ased  on  tlie  delined 
terms  ol  (lie  I’ian. 

'"■|1u!  l-ixcliange  is  a  I’articipant  in  llie  I’lan. 

' '  See  .Section  (V)(A)  ol  the  I’lan. 

'2  .See  .Section  VI(A)  ol  the  Plan. 

' '  See  .Section  VI(A)(3)  ol  Ihe  Plan. 

See  .Section  VI(H)(1 )  of  Ihe  Plan. 
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pause;  i)ursuant  to  S(;(:tion  VI  I  oi  the 
Lllhll  Plan,  which  we)uhl  ho  ai)i)lical)lo 
to  all  niarkots  trading  tin;  socurity.'"’  In 
addition,  tho  Plan  dofinos  a  Straddle 
State  as  wh(;n  the  National  Best  Bid 
(Oiler)  is  helow  (above)  the  Lower 
(lll)l)er)  Price  Band  and  the  NMS  Stock 
is  not  in  a  Limit  State.  Lor  (;xaini)l(;, 
assume  the  Lower  Price  Band  lor  an 
NMS  Stock  is  StL.'iO  and  the  UieiJer  Price 
Baml  is  $10.50.  such  NMS  stock  would 
he  ill  a  Straddle  State  if  the  National 
Best  Bid  were  helow  $0.50.  and 
therefore  non-executahle.  and  the 
National  Best  Offer  were  ahox’e  $0.50 
(including  a  National  Best  Oiler  that 
could  he  above  $10.50).  If  an  NMS  Stot:k 
is  in  a  Straddle  State  and  trading  in  that 
stock  deviates  from  normal  trading 
characteristics,  the  Primary  Listing 
Exchange  may  declare  a  trading  pause 
for  that  NMS  Stock. 


Proposf^d  Aiufiiidment  to  Rule  HOC 
The  Exchange  is  required  by  the  Plan 
to  establish,  maintain,  and  enforce 
written  jiolicies  and  jirocedures  that  are 
reasonably  designed  to  comply  with  the 
limit  nil-limit  down  and  trading  pause 
reiiuirements  sjiecified  in  the  Plan.  In 
response  to  the  new  Plan,  the  Exchange 
proposes  to  amend  its  Rules 
accordinglv.  The  Exchange  jiroposes  to 
add  Rule  HOCfa)  to  define  that  “Plan” 
means  the  Plan  to  Addre.ss 
Extraordinary  Market  Volatility 
Submitted  to  the  Securities  and 
Exchange  Ciommission  Pursuant  to  Rule 
()08  of  Regulation  NMS  under  the 
Securities  Exchange  Act  of  1834.  Exhibit 
A  to  Secairities  Exchange  Act  Release 
No.  87081  (May  31,  2012).  77  FR  33488 
()ime  8.  2012),  as  it  may  he  amended 
from  time  to  time.  The  Exchange 
proiioses  to  add  Ride  80(. (a)(2)  to  .state 
that  the  Exchange  is  a  Particijiant  in, 
and  subject  to  the  applicable 
riiquirements  of.  the  l^lan,  which 
establishes  jirocedures  to  address 
extraordinary  volatility  in  NMS  Stocks. 

In  addition,  proposed  Rule  80C(a) 
provides  that  all  cajiitalized  terms  not 
otherwise  defined  in  this  Rule  shall 
have  the  meanings  set  forth  in  the  Plan 
or  Exchange  rules,  as  apjilicahle. 

The  Exchange  proiioses  to  add  Rule 
80(;(a)(3)  to  provide  that  member 
organizations  shall  comply  with  the 
appli(;ahle  provisions  of  the  Plan.  1  he 
Exchange  believes  that  this  reiiuirement 
will  help  ensure  the  compliance  by  its 
memhers  with  the  provisions  of  the  Plan 


as  reijuired  pursuant  to  Section  lUB)  of 
the  Plan."-  « 

'I’he  Exchange  propo.ses  to  add  Rule  t 
80C(a)(4)  to  provide  that  Exchange  s 

systems  shall  not  display  or  execute  buy  i 
(sell)  interest  above  (helow)  the  Upper  I 
(Lower)  Price  Bands,  unless  such  I 

interest  is  specifically  exempted  under  t 
the  Plan.  The  Exchange  believes  that  c 

this  reiiuirement  is  reasonably  designed  j 
to  help  en.sure  the  compliance  with  the  ] 
limit  up-limil  down  and  trading  pause 
requirements  specified  in  the  Plan,  by 
preventing  executions  outside  the  Price 
Bands  as  reijuired  pursuant  to  Section 
V1(A)(1)  of  the  Plan. '7 

The  Exchange  proposes  Rules 
regarding  the  treatment  of  certain 
trading  interest  on  the  Exchange  in 
order  to  prevent  executions  outside  the 
Price  Bands  and  to  comply  with  the  new 
LIJLD  Plan.  In  particular,  the  Exchange 
proposes  to  add  Rule  80(. (a)(5)  that 
provides  that  Exchange  systems  shall 
reprice  and/or  cancel  buy  (sell)  interest 
that  is  priced  or  could  he  executed 
above  (helow)  the  Upper  (Lower)  Price 
Band.  Any  interest  that  is  repriced 
pursuant  to  this  Rule  shall  retain  its 
time  stamp  of  original  order  entry. 
Specifically,  the  Exchange  proposes  the 
following  provisions  regariling  the 
repricing  and/or  canceling  of  certain 
trading  interest; 

•  \Uuket  Orders.  If  a  market  order 
cannot  he  fully  exiicuted  at  or  within  the 
Price  Bands.  Exchange  systems  shall 
display  the  unexecuted  portion  ot  the 
buy  (sell)  market  order  at  the  Uppi;r 
(Lower)  Price  Band."’ 

•  Limit-f)riced  Interest.  Both 
displayahle  and  non-displayahle 
incoming  limit-priced  interest  to  buy 
(sell)  that  is  priced  above  (helow)  the 
Upper  (Lower)  Price  Band  shall  he 
repriced  to  the  Upper  (Lower)  Price 
Band.  Exchange  systems  shall  also 
reprice  resting  limit-priced  interest  to 
huv  (sell)  to  the  Upper  (Lower)  Price 
Band  if  Pric:e  Bands  move  and  the  price 
of  resting  limit-priced  intere.st  to  buy 
(sell)  moves  above  (helow)  the  Upper 
(Lower)  Price  Band.  If  the  Price  Bands 
move  and  the  original  limit  price  ot 
r(;pri(;ed  interest  is  at  or  within  the  Price 
Bands,  Exchange  .systems  shall  reprice 
suc.h  interest  to  its  original  limit  price."' 

•  IOC  Orders.  If  an  lOU  order  cannot 
he  fully  executed  at  or  within  the  Price 
I  Bands,  Exchange  systems  shall  cancel 
any  unexecuted  portion  oi  the  IOC. 
Order. 


'  '  I’Ik!  |ii'iniiirv  lisliii”  niiirki!l  would  dochiru  a 
lradin}i  paiiso  in  an  NM.S  .Stock;  niion  nolitication 
l)y  llio  priniarv  listing  market,  the  I’roccs.sor  would 
dissimiinati!  tliis  inldnnation  to  tin?  public.  No 
trades  in  that  NM.S  Stock  could  occur  during  the 
trading  pause,  hut  all  bids  and  oilers  may  h(! 
disirlayed.  .See  Section  Vll(A)  of  the  Plan. 


"•.See  .Section  1I(M)  of  the  Plan. 

'^S(;e  .Section  VI(A)(1)  of  the  Plan. 

If  market  participants  do  not  want  to  have  their 
orders  r(!i)riced  to  the  Price  Hand,  market 
Particiirants  may  cancel  the  unexecuted  iiortion  ol 
the  ordt!!'  or  submit  such  order  as  an  lOl.  order. 

I -'.See  id. 


•  DMM  Interest.  Exchange  systems 
shall  cancel  DMM  Interest  to  buy  (sell) 
that  is  entered  manually  or  via  DMM- 
specific  order  entry  methodology  if  suc.h 
intere.st  is  priced  above  (below)  the 
Upper  (Lowitr)  Price  Band.  DMM 
Interest  to  buy  (.sell)  that  is  entered  via 
the  same  order  entry  methodology  as 
off-Floor  intere.st  shall  he  repriced 
pursuant  to  paragraph  (a)(5)(B)  ol  this 
Rule. 

•  Market  Pe^gini’  Interest.  Market 
Pegging  Interest  to  buy  (sell)  shall  peg 
to  the  specified  pegging  price  or  the 
Upper  (Lower)  Ihice  Band,  whichever  is 
lower  (higher). 

•  Sell  Short  Orders.  During  a  Short 
Sale  Price  Test,  as  set  forth  in  Rule 
44()B(h).  short  sale  orders  priced  helow 
the  Lower  Price  Band  shall  he  repriced 
to  the  higher  of  the  Lower  Price  Band 
or  the  Permitted  I’rice.  as  defined  in 
Rule  44()B(e).^" 

•  Floor  Broker  Cross  Function. 
Exchange  svstems  shall  not  execute 
orders  crossed  pursuant  to  the  proce.ss 
provided  for  in  Supplementary  Material 
.10  to  Rule  78,  if  the  price  of  tin; 
proposi;d  cross  transaiition  is  outside  of 
the  Price  Bands. 

•  NYBX.  An  order  to  buy  (sell) 
entered  into  the  NYBX  Facility  pur.suant 
to  Rule  KiOO  that  is  priced  above 
(helow)  the  Upper  (Lower)  I’rice  Band 
.shall  he  rejected.  Exchange  .sy.stems 
shall  also  cancel  resting  orders  to  buy 
(sell)  in  the  NYBX  Facility  if  Price 
Bands  move  and  the  price  of  a  resting 
buy  (sell)  order  moves  above  (helow)  the 
Upper  (Lower)  Price  Band. 

•  Orii^inal  Order  Instructions.  Any 
intere.st  repriced  pursuant  to  Exchange 
Rule  80C(a)  .shall  return  to  its  original 
order  instructions  for  purposes  of  the  re¬ 
opening  transaction  following  a  Trading 
Pause. 

The  Exchange  believes  these 
provisions  are  reasonably  designed  to 
prevent  executions  outside  the  Price 
Bands  as  required  by  the  limit  up-limit 
down  and  trading  pause  reiiuirements 
specified  in  the  Plan.  The  Exchange 
believes  that  allowing  trading  intere.st 
that  would  otherwise  execute  outside 
the  Prices  Bands  to  reprice  and  keep  its 
original  time  stamp  helps  ensure  that 
trading  interest  retains  its  priority  while 
preventing  executions  in  violation  with 
the  limit  up-limit  down  and  trading 
pause  reiiuirements.  'Lhe  Exc.hange 
notes  that  retention  of  an  original 
timestamp  when  intere.st  is  repric.ed 
occurs  onlv  under  the  operation  of  this 
Rule  in  order  to  prevent  executions 
outside  the  Price  Bands  and  to  comply 


-".Sinct!  timro  i.s  no  I’crmillwl  I’l'ic"  Ini'  shorl  siilo 
oxmnpl  oiflors.  shorl  salo  o.xompl  ordors  aro  Iroatiul 
llu!  sami!  as  olhor  ordors  imdor  this  Rulo. 
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with  the  now  LULD  Flan  and  in  no 
other  circiimstanccis.-'  To  the  oxtont 
that  repricing  of  trading  intere.st  is  not 
])ractical  diH!  to  systems  nistrictions 
such  as  in  tlie  case  of  the  IIMM  Intcinist 
that  is  entered  inamiallv  or  via  DMM- 
sjjecil'ic  order  entry  methodology  and 
trading  intere.st  entered  into  the  NYBX 
I’acility.  tlie  Exchange  propo.ses  to 
cancel  the  trading  interest  in  order  to 
prevent  executions  outside  the  I’ricc; 
Hands.  The  Exchange  will  not  reprice  a 
Floor  Broker  (ao.ss  that  would  (;xecute 
outside  the  Brice  Bands  Ixicause  such 
orders  are  intended  to  he  cross(ul  at  the 
enteretl  i)rice  or  not  at  all.  Instead,  the 
Exchange  will  return  the  unexecuted 
orders  to  the  Moor  Broker.  The 
Exchange  believes  that  adding  certainty 
to  the  treatment  and  priority  ol  trading 
interest  in  the.se  situations  will 
encourage  market  participants  to 
continue  to  provide  li(juidity  to  the 
Exchange  and  thus  jjromote  a  fair  and 
orderly  mark(;t. 

The  Exchange  jjroposes  Rule  8()(](a)((>) 
that  j)rovides  that  the  Exchange;  syst(;ms 
shall  not  route;  buy  (sell)  iute;re;.st  te;  <m 
away  marke;t  elisplaying  a  sell  (huv) 
e]ue)te;  that  is  ahe)ve;  (l)e;low)  the;  Upper 
(Ee)we;r)  lhie:e;  Banel.  The;  Exeliiinge 
l)e;lie;ve;.s  that  this  ])re)visie)n  is 
re;a.se)n:ihly  ele;.signe;el  te;  pre;ve;nt  iin 
e;xe;e;utie)n  eeutsiele  the;  l’rie:e;  Banels  in  ;i 
manner  that  ])re)me)te;s  e:e)m])liane:e;  with 
the;  limit  ui)-limit  ele)wn  ;mel  traeling 
pause;  re;e]uire;me;nts  spe;e;ifie;el  in  the; 

I’lan. 

In  aelelitieen.  the;  Exe;h<mge;  ])re)])e)se;s 
Rule  80(;(a)(7)  that  ])roviele;s  that  the; 
Exeliange;  may  ele;e;lare;  a  Traeling  I^au.se; 
leer  a  NMS  Ste)e:k  liste;el  em  the;  lixeliange 
whe;n  (i)  the;  Natiemal  Best  Biel  {Offe;r)  is 
l)e;low  (ahe)ve;)  the;  I.enve;r  (Upper)  lh'ie:e; 
Banel  anel  the;  NMS  Stoe:k  is  ned  in  a 
Limit  State:  and  (ii)  traeling  in  that  NMS 
Ste)e;k  ele;viale;s  frean  normal  traeling 
e:harae:teristics.  An  Exediange  Fle)e)r 
Of'fie.ial  may  ele;e:lare;  sue:h  Traeling  Pause; 
ehiring  a  Straelelle;  State;  if  such  Traeling 
Pause;  weiidel  su])pe)rt  the;  IMan’s  goal  te; 
aelelre;s.s  extraorelinary  market 
ve)latility.“-  The;  Exe:hange;  l)e;lieve;s  that 
this  pre)vision  is  reaseniahly  ele;signe;el  te; 
e;e)mj)ly  with  Se;e:tie)n  V1I(A)(2)  e)f  the; 
Plan.-  * 

(;e)nsi.ste;nt  with  the;  Plan's 
re;eiiure;me;nt.s  for  the;  Exe;h;mge;  te; 
e;stal)lish.  maintain,  anel  e;nfore:e;  peelieaes 

Tilt!  lAclian};!!  noltis  |■l!|)I■i(:i^‘>  olTriidin^ 
inl(!r(!st  un(l(!r  oitlinarv  cinaunsttinctis  inilsidi!  of 
lids  Knit!  may  Im!  difl(!n!nt  than  pursuant  to  llii! 
propos(!d  Kulu.  For  (ixamplo.  ri!i)ri(:in”  of  Markut 
l’t!”"iii<>  liilorosi  and  .S(!ll  .Short  Ordiirs  undiir 
ordinary  (.irciimslanctis  woulil  r(!(:(!iv(!  a  now  liino 
stamp  afti!r  r(!pri(:in^. 

--  Tilt!  lAclian^o  will  dtwiilop  writlon  policitis  and 
prooodunis  to  dcdia  inino  whi!n  to  doolaro  a  Tnidiii” 
i’aust;  in  such  circumstanc(!S. 

-  *  .Soo  .Soi:lion  Vll(,\)(2)  of  Ihi!  I’hm. 


anel  proc.eel tires  that  are;  rt;ase)nal)ly 
tle;signt;el  te;  tximply  with  the;  traeling 
piiu.se  re;e]uirt;mt;nts  .spe;e;ifie;el  in  the 
Plan,  the;  I';xt:hiingt;  alst)  pre)pt).st;s  te; 
amt;ntl  the  Rule;s  re;gartling  'I’ratling 
Pause;s  te;  e;t)rrt;s])t)nel  with  the;  MILD 
iMan.  The;  l^xt:hangt;  pre)i)o.se;s  tei  preivitlt; 
that  tluring  Phase;  1  eif  the;  Pl;m.  a 
Tnieling  Pause;  iu  'I’ier  1  NMS  .Stt)t:ks 
suhjeeit  te;  the;  rt;ejuirt;mt;nts  t)f  the;  Pliin, 
shall  he;  suhjt;t:t  te;  Plan  rt;e]uirt;me;nts 
itntl  Exe:h<mgt;  Rule  H()(](l))(2);  it  Tnieling 
PtUise;  in  Tie;r  1  NM.S  Stt)e;ks  neit  ve;t 
sul)je;t;l  te;  the;  re;t|uirt;me;nts  e)f  the  Plan 
shall  he;  suhjt;t;t  te;  the  rt;e|uirt;mt;nts  in 
paragra])hs  (1))(1  )-(•■;)  of  this  Rule:  anel  a 
Traeling  l^iust;  in  'Fier  2  NMS  Stoc.ks 
shall  he  suhjt;e:t  It;  the  reepiireantaits  .set 
feath  in  Ext:h;mge;  Rule  8()(;(h)(l)(B)-(.'i). 
The  ])rope).st;tl  t:hangt;  will  allow  the 
Traeling  Pause  rt;tjuire;nu;nts  in 
Ext:hange  Rule  8()C](1))(1)  te;  e;e)ntinut;  te; 
apply  tt)  Tier  1  NMS  Ste)t:ks  ehiring  the 
l)t;ginning  of  Iditise  1  until  the;y  are; 
suhjet;!  te;  the;  Pltm  rt;t]uire;mt;nts.  ()nt;t; 
the;  Plan  has  ht;t;n  fully  im])lt;me;ntt;tl 
anel  all  NM.S  .Stt)e:ks  art;  sul)jt;t;l  te;  the; 
Plan,  a  3' ratling  Piiuse  iintler  the  iMan 
shall  he  suhjet;!  It)  Ext:himge;  Rule; 
8()(',(h)(2).  These;  preiptiseel  t:h;mgt;s  art; 
tlesignetl  tt)  t:om])ly  with  .Se;e:tie)n  Vlll  t)f 
the;  Plan  tei  e;nsure;  implt;me;nl<ilie)n  t)f 
the  Phm's  rt;eiuirt;mt;nts.“"* 

T'intilly.  the  Iixt:h<mgt;  ])re)pe)st;s  te; 
;unt;nel  Rule;  KiOO  tt)  e:e)rre;s|)e)ntl  with 
the;  e:hangt;.s  tt)  Rule;  HOfi.  S])t;e:ifit::tlly, 
the;  Ext;hangt;  prt)pe)st;s  tt)  ])rt)vitle  that 
pursuant  te)  Rule;  8()U(a)(.'j())(U).  <in  t)relt;r 
It)  buy  (sell)  e;ntt;re;el  iiitt)  the  NYBX 
Fac.ility  ])ursuant  to  Rule  ItiOO  tluit  is 
prit:e;tl  al)t)vt;  (l)t;lt)w)  the  Uppe;r  (l,t)Wt;r) 
i’rit:t;  Banel  shall  he  rt;je;t;tt;ei.  The  NYBX 
Fac.ility  shall  also  e:anc,e;l  re;sting  eerelers 
te)  buy  (sell)  in  the  NYBX  Facility  if 
Prit;e  Banels  me)vt;  anel  the  j)rit;e;  of  a 
rt;stingl)uy  (sell)  t)rtlt;r  mt)vt;s  ahteve 
(l)t;lt)w)  the;  U])])t;r  (Lower)  Prit:t;  Banel. 
The  Ext;hangt;  believes  that  this  t;hangt; 
will  help  Users  of  the  NYBX  Fat;ility  te) 
untlt;rstantl  ht)w  the  re;ejuirt;mt;nt.s  t)f 
Rule  HOC  ;mel  the  LULD  IMan  apply  tt) 
sut:h  transat:tie)ns. 

2.  .Statute)!')'  Basis 

The  Exchiinge  believes  the;  ])rt)i)o.st;tl 
rule;  e:hcmgt;  is  t:t)n.si.ste;ut  with  .St;e:tie)n 
0(1))  e)f  the;  Ae;t  in  gtaieral,  iinel  furthe;rs 
the;  t)l)je;e:tivt;s  e)f  .St;t;tie)n  0(l))(.‘)),-“  in 
partieaihir.  in  th.it  it  is  tlesignetl  te) 
])re)mt)te  just  ;mel  t;tjuital)lt;  print:iplt;s  of 
traele.  re;me)ve;  imp);tlimt;nts  tt)  <mtl 
pt;rfe;e:t  the;  mt;t;hanisms  e)f  a  fre;t;  anel 
t)pt;n  market  iinel  a  national  marke;t 

^^.S'oo  .Suction  Vlll  of  IIk!  I’km. 
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system  anel,  in  general,  to  ])rt)te;t:t 
inve.stors  anel  the;  puhlit:  intt;rt;st. 

'The;  pre)])t)Siil  premieites  just  anel 
t;tiuititl)le;  prine;i])lt;s  e)f  traele;  anel 
renmves  im])t;tlimt;nts  te).  anel  i)e;rft;t:ts 
the;  me;t:hanism  e)f.  a  fret;  anel  e)p(;n 
market  iind  it  natieenal  marke;t  sy.stem  by 
t;nsuring  that  the  Exc.hangt;  .systems  will 
not  tlis])l<iy  t)i’  e;xt;t:utt;  tnieling  inle;rt;st 
eiutsiele  the  Prie;t;  Banels  as  rt;t]uirt;el  by 
the  limit  up-limit  tleiwn  anel  tnieling 
piiuse;  rt;titiire;me;nts  spt:t:ifit;el  in  the; 

IMan. 

The  prt)i)t)sal  will  alst)  ensure  that  the 
traeling  intt;re;.st  on  the;  ICxeihange  is 
t;itht;r  rt;prit;eel  to  maintain  prieirity  eir 
e:imt:eh;el  in  a  manner  that  promeites  just 
anel  t;tjuital)lt;  print:iple;s  t)f  traele  anel 
remeives  im])e;tlimt;nts  tt).  anel  pt;rft;t;ls 
the;  mt;t:himism  t)f.  a  fre;t;  anel  t)pt;n 
market  anel  a  natieenal  market  system. 
.Spt;t;ifit;ally,  the  propeesal  will  help 
allt)w  market  partieiipants  to  tiontinue;  tt) 
traele  NM.S  .Ste)e:ks  within  Prit:t;  Banels  in 
e:t)mpliant;e;  with  the  IMan  with  e:ertainty 
e)n  ht)w  e;t;rtiiin  terelers  anel  tnieling 
intereist  will  he;  trt;att;tl.  'Thus.  retlue:ing 
unt;t;rtiiinty  rt;giirtling  the  treatment  anel 
])rie)rity  t)f  traeling  inte;rt;st  with  the  Prit:t; 
Banels  shenilel  ht!l|)  t;nct)uriige;  market 
pitrtit;i])imts  to  t;e)ntinut;  te;  preivitlt; 
lieiuielity  ehiring  times  of  extraorelinarv 
niiirket  volatility  that  oceair  ehiring 
Reguliir  Traeling  lltmrs. 

'The;  prtiptisal  alst)  ])rt)mt)tt;s  just  anel 
e;iiuitiil)lt;  prine:i])lt;s  eif  traele  anel 
rt;me)vt;s  im|)t;tlimt;nts  tei,  anel  ])t;rft;t;ls 
the;  me;t:hiinisni  tif,  a  fret;  anel  tipeii 
market  anel  a  natiemal  marke;t  system  by 
t;nsuring  thiit  tirtlers  in  NM.S  .Steicks  iirt; 
neit  reiuteel  tt)  eitheir  t;xt:hanges  in 
situations  wht;rt;  an  exeie.iition  may 
e)t:t:ur  eiutsiele  IM’it:t;  Banels.  anel  thereby 
is  reastmahly  tlesignetl  to  jirevent  an 
t;xt;t;utie)n  enitsiele  the  Prie;e;  Banels  in  a 
manner  tliat  ])rt)mt)tt;.s  e;e)mpliance  with 
the  limit  uji-limit  eltiwn  anel  traeling 
jiause  reieiuirements  spe;e:ifit;el  in  the 
Plan. 

/i.  S(iII-Ii(^guI(iiory  Or^ani/Jition's 
Sldtoinenf  on  Buidon  on  (Minpotiiion 

The;  ICxc.hangt;  ele)t;s  neit  believe  that 
the  ])rt)pt)st;tl  rule  t:hange  will  imjiose; 
any  hurtitai  tin  eieimpetition  that  is  neit 
nt;t:e;ssarv  tir  aiipreijiriate;  in  furtht;rant:e; 
eif  the  purpt)se;s  tif  the;  Ac.t.  Tlu; 
pre)pt).se;tl  e:hangt;.s  art;  being  ineitle  tei 
e;stal)li.sh,  maintain,  anel  enfeireie  writte;n 
peilic.ies  anel  ])re)t:t;thtre;s  that  art; 
re;ase)n;il)ly  tle;signt;el  tt)  t;t)m])ly  with  the 
limit  up-limit  eltiwn  anel  traeling  ])ause; 
reieiuireanents  spet;ifie;el  in  the  IMan,  eif 
which  either  eepiities  e;xe:hangt;s  are  alst) 
Partie:ipants  til.  Other  t:t)m])t;ting  e;epiity 
t;xe:hange;s  are  suhjeic.t  to  the;  same;  limit 
up-limit  tleiwn  anel  traeling  jiause 
rt;t]uire;mt;nts  spt;e:ifit;tl  in  the  Plan. 
'Thus,  the  jirtiptiseel  changt;s  will  neit 
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impose  any  Inirden  on  competition 
while  providing  certainty  of  treatment 
and  execution  of  trading  interest  on  the 
I'^xchange  to  market  ])articii)ants  during 
periods  of  extraordinary  volatility  in 
NMS  stock  whih;  in  compliance  with 
the  limit  up-limit  down  and  trading 
pause  r(!(|uirements  s]){!cified  in  the 
Plan. 

C.  Snlf-]{figiil(it()rv  Oi'i’dnizdtion's 
Stdtinddnt  on  (knnmonts  on  tho 
Pvoposod  Ihih;  (Jluingo  Uncoivod  r’roin 
Mdinhors,  Porticiponts.  or  Others 

No  written  comments  were  solicited 
or  received  with  res])ect  to  the  ])roi)osed 
rule  cdiange. 

III.  Date  of  Effectiveness  of  the 
Pr(jpos«‘d  Rule  Change  and  Timing  for 
(Commission  Action 

The  Exchange  has  filed  the  proposed 
rule  change  pursuant  to  Section 
19(l))(3)(AKiii)  of  the  Act-'  and  Rule 
lt)l)-4(f)(B)  thereunder.-**  Because  the 
propo.sed  rule  change  does  not;  (i) 
Significantly  affect  tlu;  protection  of 
investors  or  the  public  interest:  (ii) 
imjjose  any  significant  burden  on 


(Commi.ssion  may  designate,  if 
consistent  with  the  ])rot(;ction  of 
investors  and  the  ])ul)lic  interest,  the 
pro])o.sed  rule  change  has  become 
effective  ])ursuant  to  Section  in(l))(3)(A) 
of  the  Act  and  Rule  1  t)b-4(f)((i)(iii) 
thereunder. 

At  any  time  within  (it)  days  of  the 
filing  of  such  jjropo.sed  rule  change;,  the 
(Commi.ssion  summarily  may 
tem])orarily  suspend  such  rule  change  if 
it  appears  to  the  ("ommission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
inv(;stors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
(Commission  takes  such  action,  the 
(Commi.ssion  shall  institute  proceedings 
under  Sec:tion  19(hK2)(B)  of  the  Act 
determine  whether  the  ])ro])osed  rule 
change  should  lx;  aj)j)roved  or 
disapproved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argum(;nts  concerning  tlu;  foregoing. 
inc:luding  wheth(;r  tlu;  |)roposed  rule 
change  is  consi.stent  with  the  Act. 
(Comnu;nts  mav  he  submitted  hv  anv  of 
the  following  methods: 


-'M.5  u..s.t:.  78.s(i))(:i)(A)(iii). 
^»17(;i''R24().  l‘)l)-4(l)((i). 
^'•15  IL.S.C.  78s(l))(2)(li)- 


Electronic  (Jonnnents 

•  ll.se  the  (Commission’s  lnteriu;t 
comment  form  {htt})://\v\\’\v. sec.gov/ 
rn les/sro. sht in l)\  or 

•  S(;nd  an  email  to  ride- 
connnents@sec.gov.  Please  iiu;lude  Eih; 
No.  SR-NYSE-2()13-()t)  on  the  subject 
line. 

Paper  Oonnnents 

•  Si;nd  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphv.  S(;cretarv. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68882;  File  No.  SR-ICC- 
2012-23] 

Self-Regulatory  Organizations;  ICE 
Clear  Credit  LLC;  Notice  of 
Designation  of  a  Longer  Period  for 
Commission  Action  on  Proposed  Rule 
Change  To  Add  Rules  Related  to  the 
Clearing  of  iTraxx  Europe  Index  CDS 

l■’l;l)nla^v  K. 

On  December  B.  2012.  KCE  (Clear 
(Credit  LE(C  (•‘1(C(C”)  filed  with  the 
Sc'curities  and  Exchange  (Commission 
("(Commi.ssion”)  the  projiosed  rule 
change  SR-l(C(C-2()12-23  |)ursuant  to 
Section  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  '  and  Rule 
19h-4  thereunder.-  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  December  2B, 

2012.  *  The  Commission  did  not  receive 
comments  on  tlu;  projjosal. 

Section  19(h)(2)  of  the  Act  ^  provides 
that  within  4.'!  days  of  the  publication  of 
notice  of  the  filing  of  a  propo.sed  rule 
change,  or  within  such  longer  p(;riod  uj) 
to  90  days  as  the  (Commi.ssion  may 
d(;signate  if  it  finds  such  longer  period 
to  he  apj)ro])riat(;  and  publishes  its 
reasons  for  so  finding  or  as  to  which  the 
s(;lf-r(;gulatory  organization  consents, 
tlu;  (Commission  shall  either  a])prov(;  the 
propos(;d  rule  change,  disajjprovc;  the 
|)ropo.sed  ruh;  change,  or  institute 
proceedings  to  determine  whether  tlu; 
])ropo.sed  rule  change  should  he 
disajiproved.  The  45th  day  from  the 
publication  of  notice  of  filing  of  this 
pro])osed  rule  change  is  February  9, 

2013.  'I'he  Commission  is  extending  this 
45-day  time  period. 

Tlu;  proposed  rule  change  relates  to 
KCC’s  adoption  of  rules  to  permit  tlie 
clearing  of  iTraxx  Europe  credit  default 
swap  indices.  The  proposed  rule  change 
is  novel  because  no  clearing  agency 
located  in  the  United  States  currently 
jjrovides  clearing  services  for  these 
l)roduct.s.  As  a  result,  and  in  order  to 
provide  the  Commi.ssion  with  sufficient 
time  to  consider  the  proposed  rule 
change,  tlu;  (Commission  finds  it  is 
appropriate  to  designate  a  longer  ])eriod 
within  which  to  take  action  on  the 
])ro])o.sed  rule  chang(;. 

Accordingly,  the  (Commission. 
])ursuant  to  .Section  l‘)(h)(2)  of  the  Act,'’ 
designates  Man;h  2B,  2013,  as  the  date 


'  1.S  7Ks(l))(l). 
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com])etition;  and  (iii)  become  operative 
jirior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 


change  that  an;  fil(;d  with  tlu; 


.Securities  and  Exchange  (Commi.ssion. 
100  F  Street  NE.,  Washington,  D(C 
20549-1090. 


7\11  suhmi.ssions  should  refer  to  File  No. 
.SR-NY.SE-2013-0<).  This  file  numher 
should  he  included  on  the  subject  line 
if  email  is  u.sed.  3'o  help  the 
Commission  proc(;.s.s  and  review  your 
comments  more  efficiently,  plea.se  use 
only  one  method.  'I'he  Commission  will 
post  all  comments  on  the  (Commission’s 
lnt(;rnet  Web  site  [http://\v\viv.sec.gov/ 
rnles/sro.shtnil).  (Cojiies  of  the 
submission,  all  suhseipient 
amendments,  all  written  .statenu;nt.s 
with  respect  to  tlu;  jiroposed  rule 


(Commission,  and  all  writt(;n 
communications  r(;lating  to  the 
|)ropo,s(;d  rub;  change  hetw(;(;n  the 
(Commission  and  any  p(;r.son.  other  than 
those  that  may  hi;  withheld  from  tlu; 
public  in  accordance;  with  the 
provisions  of  5  U..S.(C.  552,  will  he; 
available  fe)r  VVe;h  site  viewing  anel 
|)rinting  in  the  (Cejinmissieui’s  Buhlie: 
Refereau:e;  Re)om.  100  P’  .Stre;e;t  NE.. 
Washington,  D(C  2054t),  on  e)ffie;ial 
business  days  he;twe;e;n  the  lu)ur.s  e)f 
10:00  a.m.  and  3:00  ]).m.  Ce)])ie;s  e)f  .sue:h 
filing  also  will  he;  available  feu 
ins])e;e:tie)n  anel  e:o]jying  at  tlu;  j)rine:ij)al 
offie:e  of  the  PCxchange.  All  e;omment.s 
re;e:e;ive;el  will  he;  pe)ste;el  withe)ut  e:hange;: 
the  Ce)mmis.sie)n  eloe;.s  ne)t  eelit  personal 
ielentifying  infejiniation  fre)m 
suhmissie)ns.  Ye)u  she)ulel  submit  e)nly 
infeuinatie)!!  that  ye)u  wish  to  make 
available  ])uhlie;lv.  All  submissions 
sheeulel  re;fe;r  to  File  No.  .SR-NY.SE- 
2013-0‘)  anel  slundel  he;  suhmitteel  e)n  e)r 
he;fe)re;  Mare:h  7,  2013. 

I•'e)r  tlu;  (Comniissien.  hv  tlu;  Divisieen  ol 
'I’nieling  eiiul  Mark(;t,s.  |)tir.siiaiil  to  cl(;l(;gal(;e) 
aulluji  ilv.  *" 


Ke;vin  M.  ()'Ne;ill, 

Pepiilv  Secrelerv. 

It  R  Ooc.  2()i:t-():t:e8<l  Filed  2-i:t-i:t:  8:4.''>  am] 
BILLING  CODE  8011-01-P 


17  CFR  2(K).:U)-;t(a)(12). 
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by  wliieh  the  (Commission  should  either 
approve  or  disapprove,  or  institute 
jH'oceedings  to  determine  whether  to 
disapprove,  the  proposed  ride  change 
(File  No.  SR-IC(:-2()12-23). 

I’or  llie  (Coiiiiuission.  t)v  llie  Division  oi 
Trading  and  Markets,  pursuant  to  delegated 
antliority.'’ 

Kevin  M.  O  Neill. 

Drpiily  Srcrctdiy. 

II'K  U«k:.  2(na-();t:nn  Filed  and 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68887;  File  No.  SR-CBOE- 
2013-017] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immolate  Effectiveness  of  a  Proposed 
Rule  Change  To  Amend  the  Fees 
Schedule 

I'etiruarv  8.  21)13. 

Pnrsiiant  to  Section  l‘)(h)(1)  of  the 
Securities  Kxchange  Act  of  1!)34  (the 
“Act").'  anil  Rule  H)l)-4  therennder.- 
notice  is  herehv  given  that  on  Imhiiiarv 
1.  2013.  (Chicago  Hoard  Options 
Kxchange.  Incorporated  (the  “Exchange” 
or  “(CHOK")  filed  with  the  .Securities 
and  I'Cxchange  (Comndssion  (the 
“(Commission")  the  pro|K)sed  ride 
change  as  descrihed  in  Items  1.  11.  and 
III  below,  which  Items  have  been 
prepared  by  the  Kxchange.  The 
(Commi.ssion  is  |)iil)lishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  iiersons. 

I.  Self- Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  (Change 

The  Kxchange  is  jnoposing  to  amend 
the  Fees  .Schedule.  The  text  of  the 
propo.sed  rule  change  is  available  on  the 
Exchange's  Web  site  {http:// 
ww’W.chod.coni/Aboiit/JBOE/ 
C'AK)EL(:d(tlUddiil(itorvUoinc.(ispx),  at 
the  Exchange’s  Office  of  the  .Secretary, 
and  at  the  (Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  anil 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
I'Cxchange  included  statements 
conceining  the  purjiDse  of  and  basis  for 
the  projiosed  rule  change  and  di.scus.sed 
any  comments  it  received  on  the 
lii'opo.sed  ride  change.  'I’he  text  of  these 


'•i7(;FK2()o.:H)-:j(ii)(;ti). 
'  l.'j  U..S.(;.  7Hs(l))(l). 
-17(:FR  24l).l<)t)-4. 


statements  may  he  examined  at  the 
jilaces  specified  in  Item  IV  below.  The 
Kxchange  has  ])repared  summaries,  set 
forth  in  sections  A,  B.  and  (C  below,  of 
the  mo.st  significant  aspects  of  such 
statements. 

A.  Sclf-Bcdiildtory  Organi'/Jit ion's 
Statamnnt  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Bale 
(ill  a  age 

1.  Purpo.se 

The  Kxchange  proposes  to  amend  its 
Fees  .Schedule.  .Specifically,  the 
Kxchange  proposes  to  amend  its  Volume 
Incentive  Program  (“VII’”),  through 
which  the  Kxchange  credits  each 
Trading  Permit  Holder  (“TPH”)  the  jier 
contract  amount  resulting  fioin  each 
jnihlic  customer  (“(’.”  origin  code)  order 
transmitted  by  that  TPM  which  is 
executed  electionically  on  the  Kxchange 
in  all  multiply-listed  option  cla.sses 
(excluding  Qualified  (AUitingent  (Toss 
(“Q(Xf’)  tiades  and  executions  related 
to  contracts  that  aie  routed  to  one  or 
more  exchanges  in  connection  with  the 
Ojitions  Order  Piotection  and  Locked/ 
(Tossed  Market  Plan  referenced  in  Rule 
(i.ttO).  ])i()vided  the  TPH  meets  certain 
volume  thresholds  in  a  month.  The 
proi)osed  changes  are  to  take  effect  on 
Fehrnarv  1 . 2013. 

First,  the  Kxchange  pi’o])oses  to 
change  the  different  fee  tier  tlnesholds 
in  the  VIP.  (]urrently,  (]ualification  for 
the  diffeient  fee  rates  at  different  tiers  in 
the  VIP  is  based  on  a  TPH’s  ])ei'centage 
of  national  customer  volume  in 
multi])ly-listed  o|)tions  monthly.  The 
current  ipialification  tiers  are  .set  to,  in 
ascending  order.  0  thiough  {).7.'j%,* 
above  0.75%  through  2.2.1%.  above 
2.2.1%  through  3.10%,  above  3.10% 
through  1.00%,  and  above  1.00%.  The 
])urpo.se  of  the  change  is  to  eliminate  the 
fifth  (|ualification  tier  and  adjust  the 
thre.shold  percentages  for  tier  one 
through  tier  four.  The  Kxchange  is 
])ro])osing  to  amend  the  tiers  to  he,  in 
a.scending  order.  0  through  0.71%, 
above  0.71%  thi'ough  2.00"/),  above 
2.00%  through  2.71%,  and  above 
2.71%.  Lowering  the  upper  thresholds 
in  the  second  and  third  tiers,  alojig  with 
the  corresj)onding  lower  thresholds  in 
the  third  and  fourth  tiers,  allows  for  a 
gieater  numher  or  partici])ants  to 
achieve  a  higher  payment  in  the  VII’ 
Progiam. 

The  Kxchange  also  ))roj)ose.s  to  change 
the  amounts  of  the  ciialits  in  the  tiers  of 
the  VIP.  'I’he  ciedit  in  the  .second  tier 
will  he  increased  from  .SO. 07  per 
contract  to  .$0.10  |)er  contract,  the  credit 


‘  Iviicl)  tior  is  hasiid  on  llio  ol  tolnl 

n.’itional  cuslonior  I'oluiiut  in  innitipiv-lislod 
options  inonthlv. 


in  the  third  tier  will  he  decreased  from 
.SO. 12  per  contiact  to  $0.11  percontnict, 
iind  the  credit  in  the  fourth  tier  will 
(leciease  from  $0.18  to  $0.14  j)er 
contiiict.  (ioing  forward,  the  rehitive 
volume  thresholds  and  credit  amounts 
will  hi!  as  follows: 


Percentage  thresholds  of 
national  customer  volume  in 
multiply-listed  options 
classes  (monthly) 

Per  contract 
credit 

0%-0.75%  . 

$0.00 

Above  0.75%-2.00%  . 

0.10 

Above  2.00%-2.75%  . 

0.11 

Above  2.75  . 

0.14 

The  pur])ose  of  inc.reasing  the  credit  in 
the  second  tier  and  decreasing  the 
credits  in  the  third  and  fourth  tiers  is  to 
rationalize  the  o])])ortunity  to  receive  a 
ciedit  under  the  VIP  acioss  a  broader  set 
of  ])articipants.  Lowering  the  credit  in 
the  thii’d  and  fourth  tiers  allows  the 
Kxchange  to  make  up  for  lowering  the 
thresholds  in  tier  two  through  tier  four. 

Next,  the  Kxchange  is  proposing  to 
eliminate  the  VII’  credit  of  $0.10  ])er 
contract  at  everv  tier  in  VIP.  (/urrentiv 
this  $0.10  credit  is  given  at  every  tier, 
including  the  $0.00  tier,  on  each  leg,  for 
customer,  complex  multi])ly-listeil 
options  contracts,  when  executed 
electi'oidcally  against  a  non-puhlic. 
customer  origin.  'Lhe  Kxchange  is 
])roposing  to  elinnnate  this  additional 
c.iedit.  Eliminating  this  ci'iidit  allows  the 
Kxchange  to  make  up  for  threshold  and 
ci'eilit  adjustments  as  pro])oseil  above. 

Finally,  the  Kxchange  is  jjrojiosing  to 
add  to  the  notes  on  the  VIP  table.  The 
I'Achange  is  pioposing  to  amend  the 
.section  of  the  “Notes”  on  the  VIP  table 
to  state  that  the  VIP  payment  will  he 
calculated  from  the  first  executed 
contract  at  the  apjjlicahle  threshold  jier 
contiact  credit.  .Stated  in  a  different 
way,  VIP  jiayments  will  he  made  at  the 
highest  achieved  tier  for  each  contract 
executed  in  that  month.  Under  the 
current  VIP,  VIP  payments  are  made  for 
the  numher  of  a])])licahle  contracts 
executed  in  each  tier.  For  exam])le,  if 
TPH  Firm  XYZ  executes  2.10%  of  the 
total  national  customer  volume  in  the 
month  of  A])ril,  XYZ  would  receive  a 
.$0.00  credit  for  the  contracts  at  0.71*/) 
of  the  market  and  below,  a  c.reilit  of 
.SO.K)-’  for  the  contracts  ahov'e  0.71% 
through  2.00%  of  the  market,  and  $0.11 
for  each  contract  above  2.00%  of  the 
market  through  the  total  2.10%  of  the 
market.  In  the  jirojioseil  VIP  Program, 
XYZ  will  receive  a  credit  of  $0.11  for 
each  contract  executed  in  the  month  of 


'  I'or  sako  ol  tho  oxanipli;.  crodil  aniounis  iMiing 
appliod  aro  I  Ik;  proposed  cradit  (;haii{>i!.s  as 
nionlionad  al)()vo. 
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A])ril.  The  ])urpc)so  of  the  |)ro])ose(i 
eliange  is  to  provide  a  greater  incentive 
to  direct  greater  customer  trade  volume 
to  the  Exchange  to  achieve  a  gnxiter 
monthly  i)ercentage  and  rectnve  a 
greater  credit  for  all  executed  contracts 
at  the  greatest  lc;vel  achieved. 

2.  Statutory  Oasis 

The  Exchange  believes  the  |)roi)ose{l 
ride  change  is  consistent  with  the 
.Securities  Exchange  Act  of  1t)34  (the 
“Act”)  and  the  rides  and  regulations 
thereunder  apjjlicahle  to  the  Exchange 
and,  in  particular,  the  reijidrements  of 
.Section  (i(h)  of  the  Act.^’  .Sjiecificallv, 
the  Exchange  believes  the  ]3roposed  ride 
change  is  consistent  with  .Section  (i(hK4) 
of  the  Act,'’  which  jiroviiles  that 
Exchange  rides  may  provide  for  the 
e{|nital)le  allocation  of  rea.sonahle  dues, 
fees,  and  other  charges  among  its 
Trading  Permit  Holders  and  other 
per.sons  using  its  facilities. 

The  Exchange  believes  that  the 
propo.sed  changes  to  amend  the  fee  tier 
thresholds  in  the  VIP  are  reasonable. 
.Specifically,  decreasing  the  upper 
thresholds  in  the  second  and  third  tiers, 
and  thus  the  corres|K)nding  lower 
thresholds  in  third  and  fourth  tiers,  is 
reasonable  because  the  slight  changes 
are  designed  to  provide  TPHs  a  greater 
ability  to  reach  higher  tiers.  These 
changes  are  eipiitahle  and  not  indairly 
discriminatory  because  they  will  be 
a])])lied  to  all  TPHs.  The  Exchange 
believes  that  the  jiroposed  changes  to 
increa.se  the  credit  in  the  second  tier  of 
the  VIP  and  decrease  the  credits  in  the 
third  and  fourth  tiers  each  are 
reasonable.  In  the  case  of  the  increase  in 
the  credit  for  the  second  tier,  the  change 
will  allow  TPHs  who  reach  the 
jiercentage  threshold  in  that  tier  to 
receive  an  increased  credit  for  doing  so. 
In  the  case  of  the  decrease  in  the  credit 
for  the  third  and  fourth  tiers,  the  change 
will  still  allow  TPHs  who  reach  the 
jjercentage  threshold  in  that  tier  to 
receive  a  credit  which  is  higher  than 
such  'I’PH  would  receive  in  the  tier 
immediately  below  it.  3’hese  changes  are 
eipiitahle  and  not  nnfairlv 
dist:riminatorv  because  thev  will  be 
applied  to  all  TPlEs. 

The  jiroposed  changes  to  eliminate 
the  VIP  credit  of  .SO.  10  per  contract  at 
every  tier  in  VIP  is  reasonable  given  the 
other  jnoposed  lower  threshold  and 
credits  in  the  VIP.  Though  the  Exchange 
is  eliminating  the  additional  credit, 
through  the  jirojio.sed  changes.  'FPHs 
have  a  greater  ability  to  reach  higher 
tiers.  I'liiis,  eliminating  the  fee  |.sic|  is 
reasonable  when  coiijileil  with  the  other 

■■  KS  ll..S.(:.  7«l(l)). 

'■1.')  l)..S.(;.  7Hl(l))(4). 


changes  to  the  VIP.  The  elimination  of 
this  credit  is  eipiitahle  and  not  nnfairlv 
discriminatory  as  it  applies  to  all  'I’PHs. 
I’diially,  the  Exchange  believes  that 
amending  the  Notes  .Section  of  the  VIP 
is  reasonable  because  it  allows  'I’PHs  to 
receive  a  greater  credit  by  apjilving  the 
greatest  credit  obtained  to  all  trades 
done  in  that  particular  month.  'Phis 
change  is  eijidtable  and  not  unfairly 
discriminatory  because  it  will  be 
a])])lie(I  to  all  'I’Pl  Is. 

Moreover,  the  purpose  of  all  of  the 
pro])osed  changes  is  to  encourage  the 
sending  and  electronic  execution  of 
cn.stomer  mnltiply-listed  options 
volume  to  the  Exchange,  rids  increased 
volume  creates  greater  trading 
o])])orlnnitie.s  that  benefit  all  market 
particijiants  (including  TPHs  that  do  not 
reach  the  higher-credit  tiers  in  the  VIP). 
Further,  the  increased  volume  and 
improved  trading  opportunities  will 
jirovide  such  TPHs  with  a  better 
opportunity  to  reach  the  higher-credit 
tiers  in  the'VIP. 

n.  Self-lifiguldtoiy  Organization  ’.s 
Siatanwnt  on  Bavdon  on  Coinpatition 

CBOE  does  not  believe  that  the 
projjosed  ride  change  will  impo.se  any 
burden  on  conpietition  that  is  not 
neces.sarv  or  ap])ro|)riate  in  furtherance 
of  the  purposes  of  the  Act.  'I’o  the  extent 
that  some  of  the  changes  to  the  VIP  may 
attract  greater  trading  volume  to  (3U)E 
(and  away  from  other  exchanges),  the 
Exchange  does  not  believe  the  proposed 
changes  will  impose  anv  burden  on 
intermarket  competition.  Tbe  Exchange 
notes  that,  should  the  propo.sed  changes 
make  CBOE  more  attractive  for  trading, 
market  jjarticipants  trading  on  other 
exchanges  can  always  elect  to  become 
TPHs  on  CBOE.  Further,  the  Exchange 
exists  in  a  comjietitive  marketplace,  and 
to  the  extent  that  the.se  j)ropo.sed 
changes  make  other  exchanges  less 
competitive  with  CBOE.  market 
participants  trading  on  tho.se  other 
excdianges  can  elect  to  trade  on  CBOE. 

The  Exchange  does  not  believe  the 
jiroposed  changes  will  impose  any 
luirden  on  intramarket  comjietition. 
Though  the  propo.sed  changes  only 
benefit  'FPHs  that  meet  the  VIP 
thresholds,  the  jinrpose  of  all  of  the 
pro])o.sed  changes  is  to  encourage  the 
sending  and  electronic  execution  of 
cn.stomer  nndtijilv-li.sted  options 
volume  to  the  Exchange.  'Fids  increased 
volume  creates  greater  trading 
opportunities  that  benefit  all  market 
participants  (including  'FPHs  that  do  not 
reach  the  higher-credit  tiers  in  the  VIP). 
Further,  the  propo.sed  changes  applv  to 
all  'FPHs. 

'Fhe  Exchange  does  not  believe  that 
the  j)ro])osed  changes  to  eliminate  the 


VIP  credit  of  .SO. 10  per  contract  at  every 
tier  in  VIP  will  imjiose  any  burden  on 
intermarket  competition  because  the 
change  is  minimal  and  the  VIP  program 
already  gives  a  credit  to  ipialifying 
'FPHs.  Further,  to  the  extent  that  any 
change  in  intramarket  competition  mav 
result  from  this  change,  such  po.ssible 
change  is  justifiable  and  offset  because 
the  changes  to  such  fees  are  designed  to 
attract  greater  cn.stomer  order  flow  to 
the  Exchange.  This  would  bring  greater 
liipiidity  to  the  market,  which  lienefits 
all  market  participants.  'Fhe  Exchange 
does  not  believe  that  the  elimination  of 
the  additional  SO. 10  credit  will  cau.se 
any  unnecessary  burden  on  intermarket 
competition  becau.se  the  changes  are 
minimal  and  only  ajiply  to  certain  'FPH.S 
that  qualify  for  the  VIP. 

'Fhe  Exchange  also  notes  that  it 
operates  in  a  highly-competitive  market 
in  which  market  jiarticijiants  can 
readily  direct  order  ilow  to  competing 
venues  if  they  deem  fee  levels  at  a 
particular  venue  to  be  exce.ssive.  'Fhe 
propo.sed  rule  change  reflects  a 
com])etitive  pricing  structure  designed 
to  incent  market  participants  to  direct 
their  order  Ilow  to  the  Exchange,  and 
the  Exchange  believes  that  siicli 
structure  will  help  the  Exchange  remain 
competitive  with  those  fees  and  rebates 
assessed  by  other  venues. 

O.  Salf-Bogidatorv  Orgcadzation's 
Statoinani  on  (Joininonts  on  tho 
Proi)os(;d  Bale  Ohango  Becoivod  I'roin 
Moinbars.  Participants,  or  Others 

'Fhe  Exchange  neither  solicited  nor 
received  comments  on  the  projiosed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
Commission  Action 

'Fhe  foregoing  rule  change  has  become 
effective  jjursuant  to  .Section  19(b)(3)(A) 
of  the  Act  7  and  paragraph  (f)  of  Rule 
19b— 4'*  thereunder.  At  any  time  within 
no  days  of  the  filing  of  the  propo.sed  rule 
change,  the  Commission  summarily  may 
temporarily  .sus])eud  such  rule  change  if 
it  apjiears  to  the  Commission  that  such 
action  is  nece.ssary  or  appro jiriate  in  the 
jniblic  interest,  for  the  protection  of 
investors,  or  otherwi.se  in  furtherance  of 
the  |)ur])ose.s  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consi.stent  with  the  Act. 

7  i.s  u..s.(:.  7Hs(1))(:»)(A). 

«  17  C;i’K  24n.l(ll)-4(il. 
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(lomiiKMils  may  l)e  siil)mitt(!d  l)y  any  of 
the  following  methods: 

Elect  ionic  Com  ments 

•  Use  the  Commission’s  Internet 
comment  form  [httf)://\v\\  \v.sec.<>ov/ 
rules/sro.shiml]-.  or 

•  .Scmd  an  email  to  rnle- 
conunents@sec.gov.  Please  include  File 
Number  SR-Cn()l';-2()1 3-01 7  on  the 
subject  line. 

Pnper  Comments 

•  Send  paper  comments  in  triplicate 
to  Flizabeth  M.  Mnrpby.  Secretary. 
S(!curitie.s  and  Kxchange  ('ommission. 
100  F  Street  NF..  Wasbington.  DC 
20.'j49-1090. 

All  submissions  should  refer  to  File 
Number  SR-CB(1F-2013-017.  This  hie 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  Imlp  the 
(iommi.ssion  process  and  ^^view  your 
comments  more  efficientlv.  ])lea.se  u.se 
oidy  one  method.  The  Commission  will 
post  all  comimmts  on  the  Commission's 
Internet  Wtib  site  (http://\v\\  \v. sec.gov/ 
rnles/sro.slitml).  (]oi)ies  of  the 
submission,  ail  siibsiupient 
amendments,  all  written  statements 
with  r(!.sp(!ct  to  tin*  pro])osed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
pro|)osed  rule  change  between  the 
(’.ommission  and  any  |)erson.  other  than 
tho.se  that  may  he  withheld  from  the 
])uhlic  in  accordance;  with  the; 
provisions  of.')  U.S.C.  .').')2.  will  hi; 
available  for  Web  site  vi(;wing  and 
printing  in  tin;  (Commission’s  Public 
Reference  Room.  100  F  .Street  NF.. 
Washington.  IXC  20.')49  on  official 
business  days  h(;tween  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copi(;.s  of  such 
filing  also  will  hi;  available  for 
in.s|)ection  and  copying  at  the  j)rincipal 
offic.e  of  the  Fxchange.  All  comments 
received  will  he  |)osted  without  change; 
the  Commission  does  not  edit  jjer.sonal 
identifying  information  from 
suhmi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  |)uhlicly.  All  submissions 
should  r(;fer  to  File  Number  .SR-C13()F- 
2013-017,  and  should  he  submitted  on 
or  before  March  7.  2013. 

For  the  ('.oiinnission.  l)v  llie  llivision  ol 

I  raiiing  iind  Markets,  pursuant  to  delegated 
authority.'* 

Kevin  M.  O'Neill, 

Deputy  Secret  an '. 

II  K  Ooc.  2tu:t-0:»:t!l4  Filed  ain| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68885;  File  No.  SR-BYX- 
2013-006] 

Self-Regulatory  Organizations;  BATS 
Y-Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Extend  Pilot  Program 
Related  To  Trading  Pauses  Due  to 
Extraordinary  Market  Volatility 

l•■ehruarv  H.  2013. 

Pursuant  to  .Suction  19(h)(1)  of  tin; 
.Si;cnrilii;s  Fxchangi;  Act  of  1934  (tin; 
"Act”)  '  and  Ruli;  19h-4  tln;ri;undi;r.- 
notici;  is  hi;ri;hv  given  that  on  )anuarv 
30.  201 3.  BAT.S-Y  Fxclningi;.  Inc. 
(‘‘BYX’’  or  ‘‘Fxchangi;’’)  filed  with  the 
.Securities  and  Fxchange  Commission 
(‘‘Commission’’)  the  proposed  rule 
change  as  de.scrihed  in  Items  1  and  11 
below,  which  Items  have  been  jirepared 
by  the  Fxchange.  The  Fxchange  has 
designated  this  proposal  as  a  "non- 
controversial”  ])ropo.sed  rule  change 
pursuant  to  Section  19(h)(3)(A)  of  the 
Act  '  and  Rule  19h-4(f)(0)(iii) 
thereunder.'  which  renders  it  effective 
upon  filing  with  the  Commission.  The 
(Commission  is  inihlishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  intere.sted  persons. 

I.  Self-Regiilalory  Organization’s 
Statement  of  the  Terms  of  Siil)stanf:e  of 
the  Proposed  Rule  (Change 

The  Fxchange  is  jiroiiosing  to  extend 
a  pilot  ])rogram  |)reviously  ap|)roved  hv 
the  (Commission  related  to  Rule  11.18, 
entitled  “Trading  Halts  Due  to 
Fxiraordinarv  Market  Volatility.’’ 

The  text  of  the  proposed  rule  change 
is  available  at  the  Fxchange’s  Web  site 
at  http:/ /www.bat strading.com.  at  the 
|)rincipal  office  of  the  Fxchange.  and  at 
the  (Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposeti  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
Fxchange  included  statements 
concerning  the  ])urpo.se  of  and  basis  for 
the  |)roj)o.sed  ride  change  and  discn.ssed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
|)laces  si)ecified  in  Item  IV  below.  The 
Fxchange  has  prejjared  summaries,  set 
forth  in  .Sections  A,  B,  and  (C  below,  of 


'  i.*)  ii..s.(:.7«s(i))(i). 

M7  CFK  24().l<ll)-4. 

<15  II..S.C.  7«s(l))(:i)(A). 

■>  17  CFK  24ll.l!)(i-4(r)((i)(iii). 


the  most  significant  parts  of  such 
statements. 

A.  Self-llegidatoiy  Organ i/.at ion's 
Statement  of  the  Purpose  of,  and 
Statutory  Pasis  for.  the  Proposed  Pale 
Change 

I.  Purpose 

The  purpose  of  this  filing  is  to  extend 
the  effec.tiveness  of  the  Fxchange’s  rule 
related  to  individual  stock  circuit 
breakers,  which  is  contained  in  Rule 

II. 18(d)  and  lnter])retation  and  Policy 
.().')  to  Rule  11.18.  The  rule,  explained  in 
further  detail  below,  is  currently 
operating  as  a  pilot  ])rogram  set  to 
expire  on  Fehruary  4.  2013. 

On  October  4,  2010.  the  Fxchange 
filed  an  immediatelv  effective  filing  to 
adopt  various  rule  changes  to  bring  BYX 
Rules  up  to  date  with  the  changes  tliat 
had  been  made  to  the  rules  of  BAT.S 
Fxchange,  Inc.,  the  Fxchange’s  affiliate, 
while  BYX’s  Form  1  A])])licalion  to 
register  as  a  national  securities  exchange 
was  pending  ap])roval.  .Such  changes 
included  changes  to  the  Fxchange’s 
Rule  11.18,  on  a  ])ilol  basis,  to  provide 
for  uniform  market-wide  trading  pause 
.standards  for  individual  securities  in 
the  .SiiP  .')()()“  Index,  the  Ru.ssell  lOOO" 
Index  and  s])ecified  Fxchange  Traded 
Products  that  experience  rapid  |)rice 
movement.’’  More  recently,  the 
Fixchange  |)ro])osed  ex])ansion  of  the 
])ilot  jirogram  to  apply  to  all  NM.S 
slocks.'’  This  exiiansion  was  approved 
on  lime  23.  2011.^  The  pilot  jnogram 
relating  to  trading  ])ause  standards  has 
been  extended  five  times  since  its 
inception."  3’he  Fxchange  believes  the 
benefits  to  market  ]jarticipants  from  the 
individual  stock  trading  pause  rule 
should  he  continued  on  a  jiilot  basis 
until  individual  stocks  become,  on  a 


'.Siicuritios  Fxchiiiisi!  Act  Kcliiasu  No.  (i:t()<)7 
(OcIoIm!!-  Kl.  21)1(1).  73  FK  (i47(i7  (Oclohor  20.  2010) 
(.SK-8YX-2010-002). 

'■.SiJcuriliiis  Hxcliaiij;(!  Acl  K(il(!!)si!  No.  044:1.'!  (Miiv 
0.  2011).  70  FK  270K0  (May  12.  2011)  (.SK-I1YX- 
2011-011). 

'  .Sociirilins  lAchaii”!!  Act  Koloasi;  No.  047;i5 
OuiK!  2:1.  2011).  70  FK  :iK24:i  OuiK!  29.  2011)  (F’ilo 
Nos.  .SK-I!.Vr.S-201 1-010:  .SK-11YX-2011-01 1:  .SK- 
llX-201  1-023:  .SK-(:H()F-201 1-04<):  .SK-CUX- 
201 1-09:  .SK-I;IK;A-20  11-13:  .SK-i;iX:X-201 1-14: 
,SK-FINKA-201  l-02:i:  .SK-I.Si:-20 1 1-028:  .SK- 
NA.SUAq-2()1 1-007:  .SK-NY.SF;-201  1-21:  .SK- 
N^'.Si:;\ni(!X-201  l-:i2:  .SK-NY.Si:Arca-201 1-20:  .SK- 
N.SX-201 1-00:  .SK-l’lilx-201  1-04). 

'‘Socmitics  INcliango  Act  Kcloasi;  .No.  0:i3i;i 
(l)(!C(!inl)cr  9.  2010).  73  l''K  78784  (UccomlxM-  10. 
2010)  (.SK-11^  X-2010-007):  .Securities  l')xclians(! 

Act  Kelease  No.  04214  (April  0.  2011).  70  FK  204 :t() 
(.\pril  12.  2011)  (.SK-HYX-201 1-007):  .Securities 
lAchaii^e  ,'\ct  Kelease  No.  03082  (August  9.  2011). 
70  FK  .30800  (Augu.sl  10.  2011)  (.SK-HYX-201 1- 
018):  .Securitii!s  Fxchange  Ai:t  Kelease  No.  00189 
(lanuarv  19.  2012).  77  FK  :1827  Oanuarv  23.  2012) 
(.SK-HYX-201 2-001):  .Securities  Fxchange  Act 
Kelease  No.  07322  ()ulv  27.  2012).  77  FK40i:i4 
(Augu.sl  2.  2012)  (.SK-HYX-2012-015). 
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Notic(\s 


subjoct  to  tho  Plan  to 
Address  Ext raordi nary  Market  Volatility 
ursuant  to  Rule  (508  of  Regnlation  NMS 
under  the  Act  (the  “hiinit  Up-Limit 
Down  Plan”  or  "Plan”).’' 

I  he  Exchange,  in  conjunction  with 
oth(|r  national  securities  exchanges  and 
INRA,  recently  hied  an  mnendinent  to 
tho  1  Ian  to  change  the  date  of  initial 
ojKir.itions  of  the  Plan  from  Eehrnarv  4 
2013  to  Ajjril  8,  201  :l  The  extension 
projKxsed  herein  wonld  allow  the  pilot 
to  continne  to  ojjerati;  without 
interruption  until  implementation  of  the 
Limit  Uj)-Limit  Down  Plan,  which  will 
occur  on  a  rolling  basis. 

riie  Exchange  jiroposes  to  extend  the 
eltective  date  of  the  jiilot  from  the 
current  .scheduled  expiration  date  of 
‘ehruary  4.  201  .'1  until  Eehrnarv  4,  2014. 

I  he  Exchange  akso  projjoses  to'modilV 
the  definition  of  "Circuit  Breaker 
Securities"  subject  to  the  individual 

I’r^nker  pilot  to  mean  all 
NMS  stocks  other  than  NMS  stocks 
•snliject  to  the  Limit  Up-Limit  Down 
I  l;m.  Acf:ordingly,  as  securities  become 
.snhiect  to  the  Limit  Uji-Limit  Down 
I  Ian,  they  will  no  longer  he  Circuit 
Breaker  Securities  subject  to  the 
individual  stock  trading  jiause  jiilot. 

2.  Statutory  Basis 


Exchange  to  further  a.s.sess  the  effect  of 
tlio  pilot  on  the  market  until  .securities 
become  subject  to  the  Limit  Up-Limit 
Down  Plan  on  a  rolling  basis. 

B.  Btilj-Iiooulcitoiy  Organiy.dtion's 
Slalcniant  on  Bnidon  on  C.ompotiiion 

1  he  Exchange  does  not  believe  that 
llin  propo.sed  rule  change  will  impo.se 
any  burden  on  comjietition  that  is  not 
neces.sary  or  ajiin-opriate  in  furtherance 
of  the  pnrpo.sesofthe  Act.  The 
propo.sed  changes  are  being  made  to 
extend  the  operation  of  the  trading 
j)an.se  jnlot  to  allow  the  pilot  to 
nontimie  to  operate  without  interruption 
until  implementation  of  tho  Limit  Up- 
nmit  Down  Plan,  which  contributes  to 
the  jn  otection  of  investors  and  the 
public  intere.st.  Other  competing  eriuitv 
exchanges  are  subject  to  the  .same 
trading  pause  requirements  specified  in 
the  1  fan.  Unis,  the  projjo.sed  changes 
will  not  inij)ose  any  burden  on 
competition  wliile  providing  fradin<> 
Iiause  requirements  siiecified  in  the'’ 
Plan. 


I  he  Exchange  believes  that  its 
projKi.sal  is  consi.stent  with  the 
nuiuirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
ru(|uirements  of  Section  8(h)  of  the 

Act.")  Ill  particular,  the  jnojio.sal  is 
consistent  with  Section  8(h)(.‘‘i)  of  the 
Act,' '  because  it  would  promote  just 
and  equitable  principles  of  trade 
remove  impediments  to,  and  ])erfect  the 
mec'hani.sm  of,  a  free  and  open  market 
and  a  national  market  system.  The 
proposed  rule  change  is  also  consistent 
with  Section  llA(a)(l)  of  the  Act  in 
that  It  .seeks  to  assure  fair  competition 
among  brokers  and  dealers  and  among 
exchange  markets.  The  Exchange 
lelieve.s  that  the  jiilot  jirogram  promotes 
|ust  and  equitable  iirincijiles  of  trade  in 
tluit  It  promotes  transjjarenev  and 
uniformity  across  markets  concerning 
decisions  to  pause  trading  in  a  security 
when  there  are  significant  price 
niovements.  The  Exchange  believes  that 
tile  ]nlot  jnogram  is  working  well,  that 
It  has  been  infre(]uentlv  invoked  during 
the  previous  months,  and  that  the 
oxtemsion  of  the  pilot  will  allow  the 

'"'.'1''’''  Act  No.  (i70!n 

■1  (Imioli.  2012)  (tho 

l.iinil  U|)-Liniil  Down  K(!lc!iisc") 

"■15  7H1(|,). 

"15  U..S.(:.  781(1, )(5). 

'“15  tl.S.C.  7Hk-l(;i)(i). 


U.  SoIl-BHgulatoiy  Organization’s 
Statoinant  on  Oonnnonts  on  tho 
Pi  oposod  Bnlo  Chango  Bocoivod  From 
Moinhors.  Participants,  or  Others 

The  Exchange  has  neither  .solicited 
uor  received  written  comments  on  the 
jirojiosed  rule  change. 

III.  Date  of  Effeclivene.ss  ofThe 
Proposed  Rule  Change  and  Timing  for 
(xmiinission  Action 

The  Exchange  has  filed  the  jiropo.sed 
rule  change  pursuant  to  Section 
t9(l>)(3)(A)(iii)  of  the  Act  and  Rule 
l!)h-4(f)(8)  thereunder. '•»  Becau.se  the 
proposed  rule  change  does  not:  (i) 
Signilicantly  affect  the  protection  of 
investors  or  the  public  intere.st:  (ii) 
uni)o.se  any  significant  burden  on 
competition;  and  (iii)  become  operative 
prior  to  .80  days  from  the  date  on  which 
d  was  filed,  or  such  shorter  time  as  the 
t.onimission  may  designate,  if 
oonsi.stent  with  the  protection  of 
investors  and  the  public  interest,  the 
liroposed  rule  change  has  hecoine 
offective  inirsuant  to  Section  19(h)(;t)(A) 
of  the  Act  and  Rule  10l)-4(0(8)(iii) 
thereunder. 

A  proposed  rule  cfiange  filed  under 
Rule  10h-4(f)(8)  T.  normally  does  not 

'  ■  15  ILS.C.  78.s(l,)(;i)(A)(iii). 

"•I'- 

■l|l)((l)  ll.(|ll||(!.s  ll|(!  l',.\(.hi||ll>(;  to  cijvo  III), 

Cominis.sion  wrilloi,  nolico  ol  iho  IJxclimiKo'.s  inlonl 
o  I,).!  I  ho  proposod  mio  cliaiiKo.  nlonn  ^viO,  hriol 
Hosenp lion  and  toxi  ol  tho  proposod  ndo  ol.anso. 

-•  l  oiisl  l.vo  l.usinoss  .lays  prior  lo  tho  .lalo  ot  niino 
ol  Iho  proposod  rulo  ohanno,  or  such  shorl.n-  liino  " 
j.s  .bsisnaUal  hy  Iho  Co.nndssion.  Tho  hxchanoo 

iicis  StiiisiKKl  uiis  nttjuinniKMil. 

'■’17  CFK  24(l.l!)l)-(|')((i). 


■f  become  operative  prior  to  30  days  after 
s  he  date  of  the  filing.  I  lowever.  pursuant 

toRulel9h-4(f)(8)(iii),'othe 
(.oinniission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
intere.st.  The  Exchange  has  asked  the 
Lommi.ssion  to  waive  the  30-dav 
"purative  delay  so  that  the  proposal  iiiav 

leciinie  o])erative  inimediatelv  upon 
Idiiig.  The  Commi.ssion  believes  that 
waiving  the  3()-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  jiuhlic  intere.st 
because  such  waiver  would  allow  the 
pilot  program  to  continue 
unintemqited.  Accordingly,  the 
'  Commi.ssion  hereby  grants  the 

Excliange’s  recpiest  and  designates  the 
projio.sal  operative  upon  filing. 

At  any  time  within  80  days  of  the 
'  filing  ()f  .sucli  propo.sed  rule  change,  the 
(-ommi.ssion  summarily  may 
tomiKirarily  suspend  such  ride  change  if 
It  apjiears  to  the  Commi.ssion  that  such 
ai.tion  is  nece.ssary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  imrpo.ses  of  the  Act. 

IV.  Solicitation  of  (ioniments 

Interested  persons  are  invited  to 
snhimt  written  data,  views,  and 
arguments  concerning  the  foregoing 
inchiding  whether  the  projm.sed  rule 
change  is  consi.stent  with  the  7\cl. 
Comments  may  he  suhmitted  hv  any  of 
the  following  methods: 

Elect  ionic  (Jonnnen  ts 

•  U.se  the  Commi.ssion’s  Internet 
comment  form  (http:/Avn  w.sec.oov/ 
rnles/sro.shtinl):  or 

•  Send  an  email  to  rule- 
comment  s@.sec. gov.  Please  inclmle  Pile 
Nuinher  SR-BYX-2()1 3-008  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 

Commi.ssion, 

180  k  Street  NE.,  Washington  DC 

20.'-, 40-1090. 

All  submissions  should  refer  to  Fih* 

Number  SR-BYX-201 3-008.  This  file 

nuinher  should  he  includefi  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
(.omnn.ssion  process  and  review  vour 
comments  more  efficiently,  jilease  u.se 
only  one  method.  The  (.'ommi.ssion  will 
post  all  comments  on  the  Commi.ssion’s 
Internet  Wei,  site  (/i///j.//invir..sw;.<,ov/ 
rnles/sro.shtml).  Copies  of  the  " 

"■i7(;iK2-i().i<)i,-4(i)(ri)(iii). 

I-.ir  piir|).is(!s  (inly  ot  waiving  Iho  ;i0-(lav 
nporaliv.i  .lolay,  Iho  Connni.ssion  has  oonsi.loro.l  Iho 
1'H.poso.l  rnlo  s  nnpaol  „„  ollloioncv.  co.npoliiion 
and  capital  lormalion.  .Sat,  l.S  78c(l). 


Federal  Rej»ister / Yol.  78.  No.  81 /Thursday,  February  14.  2018 / Notices 


10651 


submission,  all  sub.stuiuent 
amendments,  all  written  statements 
with  respect  to  the  j)ropo.se(l  rule 
(;han}>e  that  are  tiled  with  the 
('.ommission.  and  all  written 
communications  relating  to  the 
])roj)osed  rule  change  between  the 
Commi.ssion  and  any  ])erson.  other  than 
tho.se  that  mav  he  withheld  from  the 
public  in  accordance  with  the 
|)rovisions  of  ,'j52.  will  he 

available  for  Web  site  viewing  and 
printing  in  the  Ciommission’s  Public 
Reference  Room.  100  F  Street  NE., 
Washington,  D(i  20.'j40.  on  official 
husiiKiss  days  between  the  hours  of 
10:00  a.m.  and  8:00  p.m.  (iojjies  of  .such 
filing  also  will  he  available  for 
inspection  and  co])ying  at  the  j)rincipal 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change: 
the  (Commission  does  not  edit  per.sonal 
identifying  information  from 
suhmi.ssions.  You  should  submit  ouly 
information  that  yon  wish  to  make 
publicly  available.  All  submissions 
should  refer  to  File  Number  .SR-HYX- 
2018-000  and  should  bt;  submitted  on 
or  Ixdbre  March  7.  2018. 

l-'or  llu;  (Commission.  1)\  tin;  Division  of 
Tradiii”  and  NtarkcMs.  pursuant  to  ddogaliMl 
autliorily."' 

K«!vin  M.  O  Neill, 

Dapiilv  S(-(:rrl(nT. 

Il'R  I)(m;.  :'(n:t-():t:t!l2  I'ilrd  ain| 

BILLING  CODE  8011 -01 -P 

SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68877;  File  No.  SR-EDGA- 
2013-07] 

Self-Regulatory  Organizations;  EDGA 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Amendments 
to  the  EDGA  Exchange,  Inc.  Fee 
Schedule 

I'oliniary  8.  2013. 

Pursuant  to  Section  lt)(b)(l)  of  the 
.Securities  Exchange  Act  of  l‘)84  (the 
“Act"),'  and  Rule  l‘lb-4  thereunder.- 
notice  is  hereby  given  that  on  Januarv 
81, 2018,  EIKCA  Exchange.  Inc.  (the 
“Exchange"  or  "EIXCA")  filed  with  the 
.Securities  and  Exchange  (Commission 
(“(Commission")  the  projio.sed  rule 
change  as  de.scribed  in  Items  I.  11  and  Ill 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 
(Commi.ssion  is  |)ublishing  this  notice  to 

'''i7(;i’K  2()n.:«)-:i(;i)(i2). 

'  l.'i  tr.S.C.  7Hs(l.)(l). 

-17(;i'K  240.1(ll)-4. 


solicit  comments  on  the  jiroposed  ride 
change  from  intere.sted  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

'file  ICxchange  proposes  to  amend  its 
fees  and  rebates  applicable  to  Members  ‘ 
of  the  Exchange  pursuant  to  kClXIA  Rule 

I. ').l(a)  and  (c).  All  of  the  changes 
described  herein  are  aiiplicable  to  EIXIA 
Members.  The  text  of  the  propo.sed  rule 
change  is  available  on  the  FCxchange's 
Internet  Web  site  at 

www.directedge.com,  at  the  Exchange's 
princijial  office,  and  at  the  Public 
Reference  Room  of  the  (Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion,  the 
self-regulatory  organization  included 
statements  concerning  the  purpo.se  of, 
and  basis  for,  the  propo.sed  ride  change 
and  discussed  any  comments  it  received 
on  the  ])roposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self- regulatory  organization  has 
prepared  summaries,  .set  forth  in 
sections  A.  B  and  (C  below,  of  the  most 
.signifii:ant  aspects  of  such  statements. 

A.  S(^ll-I{(igul(itorv  Oi'f’dnizdt ion’s 
Stdidinonl  of  tho  Purposa  of,  ond  tho 
Stdtdtorv  Basis  for.  tlio  Pro])osdd  Bnlo 
C’/ionge 

1 .  Ihirpose 

The  Exchange  currently  a.ssesses  a 
charge  of  .SO. 0008  per  share  for 
Members'  orders  that  yield  Flag  RY.  I'he 
Exc;hange  proposes  to  increase  the  rate 
it  charges  for  Flag  RY  from  SO. 0008  per 
share  to  .SO.OOO.'i  per  share  for  Members' 
orders  that  route  to  the  BATS 
Y-Exchange,  Inc.  (“BAT.S  BYX")  and 
add  litjuidity.  This  propo.sed  change 
rejiresents  a  jiass  through  of  the  rate  that 
Direct  Edge  E(CN  LL(C  (d/b/a  DE  Route) 
("DE  Route"),  the  Exchange's  affiliated 
routing  broker  dealer,  is  charged  for 
routing  orders  to  BAT.S  BYX  that  do  not 
(lualify  for  additional  volume  tiered 
discounts,  as  described  in  BAT.S  BYX’s 
fee  filing  with  the  .Securities  and 
lixchange  (kimmission.  ' 

The  Exchange  proposes  to  implement 
these  amendments  to  its  fee  schedule  on 
February  1. 2018. 

'As  (Ii!I1ii(hI  in  Rxclian^n  Kiiln  1.5(11). 

-*  .Si.-(.'  .Siiciirilios  l';xi:li:inf>(!  Act  KnUsisi;  No.  I)8(>(i5 
(liimniry  Hi.  20i:i).  7K  I'K  4<l4(i  (lamiarv  2:i.  2()i;i) 
(.SK-15YX-2(li:i-(l(n). 


2.  .Statutory  Basis 

The  lixchange  believes  that  the 
])ro])o.sed  rule  change  is  consistent  with 
the  objectives  of  .Section  0  of  the  Act.'’ 
in  general,  and  furthers  the  objectives  of 
.Section  (i(b)(4).“  in  particular,  as  it  is 
designed  to  provide  for  the  eiiuitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  Members  and 
other  persons  using  its  facilities. 

The  Exchange's  pro])osed  fee  increase 
for  Flag  RY  repre.sents  a  pas.s-through 
rate  where  BAT.S  BYX  charges  DE  Route 
.SO.OOO.'i  jier  share  for  Members’  orders 
that  route  to  BAT.S  BYX  through  DE 
Route  and  add  liquidity,  and  then  DE 
Route  charges  the  Exchange  .SO.OOO.'i  per 
share,  and  then  the  Exchange  charges  its 
Members  SO.OOO.'i  per  share.  The 
Exchange’s  propo.sal  repre.sents  an 
eiiuitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  Members 
of  the  Exchange  and  other  jiersons  using 
its  facilities  because  the  Exchange  does 
not  lev\'  additional  fees  or  offer 
additional  rebates  for  orders  that  it 
routes  to  BATS  BYX  through  DE  Route. 
Prior  to  BAT.S  BYX's  lamciry  2018  fee 
filing.  BAT.S  BYX  charged  llE  Route  a 
fee  of  SO. 0008  jier  share  for  orders 
yielding  Flag  RY.  which  DE  Route 
jiassed  tlirough  to  the  Exchange  ami  the 
I'Nchange  passed  through  to  its 
Members.  In  BAT.S  BYX's  )anuary  2018 
fee  filing.  BAT.S  BYX  increased  tiie  rate 
it  charges  its  cu.stomers.  such  as  DE 
Route,  from  SO. 0008  jier  share  to  a 
charge  of  SO.OOO.'i  jier  share  for  orders 
that  are  routed  to  BAT.S  BYX  and  add 
litluidity.  Therefore,  the  Flxchange 
believes  that  the  projKised  change  in 
Flag  RY  from  a  fee  of  SO. 0008  jier  share 
to  a  fee  of  SO.OOO.'i  jier  share  is  eijuitable 
and  reasonable  because  it  accounts  for 
the  pricing  changes  on  BAT.S  BYX.  In 
addition,  the  jnoposal  allows  the 
Exchange  to  continue  to  charge  its 
Members  a  pas.s-through  rate  for  orders 
that  are  routed  to  BAT.S  BYX  and  add 
liiluidity  using  DE  Route.  The  Exchange 
notes  that  routing  through  DE  Route  is 
voluntary.  Lastly,  the  Exchange  also 
believes  that  the  iirojio.sed  amendment 
is  non-discriminatory  because  it  ajijdies 
uniformlv  to  all  Members. 

The  Exchange  also  notes  that  it 
o|)erate.s  in  a  highly-comjietitive  market 
in  which  market  particijiants  can 
readily  direct  order  flow  to  competing 
venues  if  they  deem  fee  levels  at  a 
jiarticular  venue  to  be  excessive.  The 
])roposed  rule  change  reflects  a 
competitive  juicing  structure  designed 
to  incent  market  participants  to  direct 
their  order  flow  to  the  Exchange.  The 

■■13  U..S.(:.  781. 
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l-lxchaiige  believes  that  the  propo.sed 
rates  are  e{|uital)le  and  non- 
(liseriininatorv  in  tliat  tluiv  ai)])ly 
nnirornily  to  all  Meinbca  s.  The 
Fxcliange  Ixdieves  the  fees  and  cnulits 
remain  competitive  with  those  chargcal 
by  other  venues  and  thendbre  continm! 
to  be  nxisonable  and  e(]uitably  allocated 
to  Members. 

li.  S(^If-H(!^iil(itory  Organization's 
Statainanl  on  Ihndan  on  Ooinpatition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  nece.ssarv  or  appropriate  in 
furtherance  of  the  ]nir])o.ses  of  the  Act. 

Regarding  Flag  RY.  the  Exchange 
Ixilieves  its  proposal  to  a.s.sess  a  charge 
of  SO. 0005  per  share  increases 
competition  among  trading  c;enters 
bi;can.se  it  offers  customers  an 
alternative  means  to  route  to  BATS  HYX 
and  add  licpndity  for  the  same  ])rice  as 
entering  orders  on  BATS  BYX  directly. 
The  Exidiange  believes  that  its  ])ro])osal 
will  have  no  burden  on  intramarket 
com])etition  because  the  rate  ai)])lies 
uniforndy  to  all  Members. 

O.  Salf-Hagnlatory  Organization's 
Statainant  on  Oonnnants  on  tho 
Proposad  Halo  Ohanga  Pacaivad  From 
Mainluns.  Participants,  or  Others 

The  Exchange  has  not  .solicit(;d,  and 
does  not  intend  to  solicit,  comments  on 
this  ])ro])osed  rule  change.  The 
Exchange  has  not  received  anv 
unsolicited  written  comments  from 
Members  or  other  interestiul  ])arties. 

III.  Dale  of  EfTecliveness  of  the 
Proposed  Rule  (liange  and  Timing  for 
(Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(h)(3)(A) 
of  the  Act  7  and  Rule  19l)-4(l')(2)« 
thereunder.  At  any  time  within  BO  days 
of  the  filing  of  such  ])ro])o.sed  rule 
change,  the  Commission  summarily  may 
temj)orarily  suspend  such  rule  change  if 
it  apjiears  to  the  (Commission  that  such 
action  is  necessary  or  a])])ro])riate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  |mri)oses  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

7 13  7«s(l))(:i){A). 

'‘17(:FR  l!)l)-l(l)(2)|si(:|. 


Electronic  Oonnnents 

•  Use  the  Commission's  Internet 
comment  form  (http://\v\\’i\'. sec.gov/ 
rides/sro.shtnd):  or 

•  Send  an  email  to  ride- 
connnents@sec.gov.  Please  include  File 
Number  SR-EIX;A-2()1  3-07  on  the 
subject  line. 

Paper  Oonnnents 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  Secretary. 
Securities  and  Exchange  (Commi.ssion, 
100  E  Street  NE..  Washington.  D(C 
20549-1  otto. 

All  suhmi.ssions  should  refer  to  File 
Number  SR-EDCA-2013-07.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  useil.  To  help  the 
(Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
po.st  all  comments  on  the  (Commission's 
Internet  Web  site  (httf}://\viv\v.sec.gov/ 
rnles/sro.shtml).  (Copies  of  the 
submission,  all  suhseipient 
amendments,  all  written  .statements 
with  resjiect  to  the  iiropo.sed  ride 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  ride  change  between  the 
(Commission  and  anv  per.son.  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C,.  552.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission's  Public 
Reference  Room,  100  F  Street.  NE.. 
Washington.  D(C  20549,  on  official 
husine.ss  days  between  the  hours  of 
10:00  a. 111.  and  3:00  ji.m.  (Copies  of  the 
filing  also  will  he  available  for 
inspection  and  copying  at  the  ])rincipal 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change: 
the  (Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  vou  wish  to  make 
available  jmhlicly.  All  suhmissions 
should  refer  to  File  Numher  SR-EDGA- 
2013-07  and  should  he  submitted  on  or 
before  March  7,  2013. 

l''()r  the  (Ceniniission.  l)v  tlie  Division  ot 
I'rading  and  Markets,  piirsnanl  to  didegated 
antliorilv.’' 

Kevin  M.  O'Neill. 

Dcjnitv  Secrelarv. 

IKK  Doc.  2in.l-();i4(m  l•■ilt!(l  2-i:i-i;i:  K:43  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68881 ;  File  No.  SR-ICC- 
2012-24] 

Self-Regulatory  Organizations;  ICE 
Clear  Credit  LLC;  Notice  of 
Designation  of  a  Longer  Period  for 
Commission  Action  on  Proposed  Rule 
Change  To  Add  Rules  Related  to  the 
Clearing  of  European  Corporate 
Single-Name  CDS 

I'elirnarv  8,  2013. 

On  liccomher  B.  2012.  KCE  (Clear 
(Credit  LEG  ("IGCC")  filed  with  the 
Securities  and  Exchange  (Commission 
("(Commi.ssion")  the  projiosed  rule 
change  SR-IG(C-2()12-24  pursuant  to 
Sei:tion  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  '  and  Rule 
19h-4  thereunder.-  The  propo.sed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  December  2B, 

2012.  '  The  Gommission  did  not  receive 
comments  on  the  jiropo.sal. 

Section  19(h)(2)  of  the  Act  ■»  jirovides 
that  within  45  days  of  the  jiuhlication  of 
notice  of  the  filing  of  a  projiosed  ride 
change,  or  within  such  longer  period  up 
to  90  days  as  the  Gommi.ssion  mav 
designate  if  it  finds  such  longer  period 
to  he  apjiropriate  and  puhlislies  its 
reasons  for  so  finding  or  as  to  which  the 
self-regulatory  organization  consents, 
the  (Commission  shall  either  apjirove  the 
])roj)0.sed  rule  change,  disajiprove  the 
propo.sed  rule  change,  or  institute 
jiroceedings  to  determine  whether  the 
pro]K).sed  rule  change  should  he 
disapproved.  The  45th  day  from  the 
publication  of  notice  of  filing  of  this 
|)ropo.sed  ride  change  is  February  9. 

2013.  The  (Commi.ssion  is  extending  this 
45-day  time  period. 

The  jiroposed  rule  c;hange  relates  to 
IGCC's  adoption  of  rules  to  permit  the 
clearing  of  .standard  single-name  (CDS 
contracts  referencing  Eurojiean 
corporate  reference  entities.  The 
propo.sed  rule  change  is  novel  because 
no  clearing  agency  located  in  the  United 
States  currently  jirovides  clearing 
.services  for  the.se  products.  As  a  result, 
and  in  order  to  jirovide  the  (Commi.ssion 
with  sufficient  time  to  consider  the 
proposed  rule  change,  the  (Commi.ssion 
iimls  it  is  a])propriate  to  designate  a 
longer  period  within  which  to  take 
action  on  the  ])ropo.sed  ride  change. 

Accordingly,  the  (Commission, 
pursuant  to  Section  l‘)(h)(2)  of  the  Act.'* 

>  13  U..S.(;.  7Ks(l))(l). 

-  17  CI  R  24ll.l(lli-4. 

‘.Sitcurilios  l'A(:li<in<i(!  Act  R(4(!itsi!  No.  ;i4-l)H4H2 
(l)i!<:(Miil)t!r  ni.  2012).  77  I'R  7()l3li  (IRu-.oiiiIxm-  20. 
2012). 

'  13  IL.S.C.  78s(l))(2). 
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designates  March  28.  2013.  as  the  date 
hy  which  tlie  (lominission  sliould  either 
approve  or  disapprove,  or  institute 
|)ro(;eedings  to  determine  wli(;th(!r  to 
disap|)rove.  the  proposcul  rule  change; 
(File  No.  SK-l(X;-2012-24). 

l-'or  llu!  ( A)iiiinissi()n.  hv  llu?  Division  of 
'riiuling  and  Mark(;ls.  |)ursuanl  to  (l(;legal(!(l 
iuilliorily.'’ 

Kevin  M.  O’Neill, 

Ih'puly  S(‘(  rclary. 

ICK  Dili:.  2(n:{-(i;t4()‘)  I'ilcd  H:4r>  anil 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68884;  File  No.  SR-EDGA- 
2013-04] 

Self-Regulatory  Organizations;  EDGA 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  EDGA  Rule 
11.14  To  Extend  the  Operation  of  the 
Single  Stock  Circuit  Breaker  Program 

I'elirnary  8.  2013. 

I’nrsnant  to  .Section  1U(1))(1)  of  the 
.Si'cnritios  Hxchangi;  Act  of  1934  (the 
“.Act”)  '  and  Ruli;  lUh^  therennder,- 
notice  is  lien'hy  given  that  on  January 
30.  2013.  FlKiA  lixchange.  Inc. 

(“IdXIA"  or  “F.xchange”)  hied  with  the 
.Securities  and  Exchange  (ionnnission 
(“{ioinini.ssion")  llu;  proposed  ride 
change  as  described  in  Items  I  and  11 
below,  which  Items  liave  been  pre])ar(;d 
by  tlu;  Exchange.  The  (’.ommission  is 
))ul)lisliing  tliis  notice  to  solicit 
comments  on  the  projio.sed  rule  change 
from  interest(;d  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  .Sub.stance  of 
the  Proposed  Rule  (liange 

Tlu;  Exchange  ))ro])os(;s  to  anu;nd 
EDGA  Rule  11.14  to  extend  the 
operation  of  tlu;  single  stock  circuit 
breaker  pilot  jnogram  (the  “Pilot")  from 
the  current  .scheduled  i;xpiration  date  of 
February  4.  2013  until  the  earlier  of  the 
initial  date  of  o])(;rations  of  the 
Regulation  NM.S  Plan  to  Address 
Extraordinary  Market  Volatililv  (the 
“Plan”)  or  lu;hruarv  4.  2014.  All  of  the 
changes  described  herein  are  applicable 
to  EDGA  Memh(;rs.  The  text  of  the 
|)ropo.sed  rub;  change  is  available  on  the 
lixchange’s  Internet  Web  site  at 
wwn’.diwctccigc.conu  at  the  Exchang(;'s 
])rincij)al  office,  and  at  the  Public 
Reierence  Room  of  the  (Commission. 


‘■]7(:iR2iui.:«)-:i(ii)(:u). 
'  I.T  IL.S.C.  7«s(l))(l). 
-17C;iR240.1<ll)~4. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Hasis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  tlu;  (Commi.ssion.  llu; 
sell-regulatory  organization  included 
statements  conc(;rning  the  |)urpose  of, 
and  basis  for,  tlu;  proi)os(;d  ruli;  change; 
and  discus.sed  any  comments  it  n;ci;iv(;d 
on  the  propo,s(;d  rule  changi;.  'flu;  l(;xl 
of  tlu;s(;  statements  may  he  examiiu;d  at 
the  places  s|)ecified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepar(;d  sunnnari(;s,  .set  forth  in 
.sections  A,  B  and  (C  l)(;low.  of  the  most 
significant  asjiects  of  such  .statements. 

/\.  Sclf-Hagiihitory  Ori’ani/.alion's 
Sldiiuueiil  oj  tbd  Purposa  of.  ond 
Siotiitorv  Basis  for.  the  Proposod  Halo 
(ihanoo 

1 .  Purpo.se 

The  Exchange  proposes  to  amend 
ED(CA  Rule  1 1.14  to  extend  the 
o])eration  of  the  Pilot  from  the  current 
schedul(;d  (;xpiration  date  of  lH;hruary  4. 
2013  ‘  until  the  (;arlier  of  llu;  initial  date 
of  operations  of  the  Plan  or  February  4, 
2014.  The  Pilot  will  continue  to  oiierate 
as  to  individual  .securities  until  such 
security  is  subject  to  the  Plan. 

fCIKCA  Rub;  11.14  re(iuir(;.s  the 
bCxchange  to  pause  trading  in  an 
individual  s(;curilv  list(;d  on  the 
fCxchange  if  the  ju  imary  listing  market 
for  such  .slock  issu(;s  a  trading  |)au.se. 
.Siu:h  trading  pause;  will  continue  until 
trading  has  r(;sunu;d  on  the  ])rimary 
listing  market.  However,  the  Exchange 
may  resume  trading  in  such  slock  if 
trading  has  not  resumed  on  the  primarv 
listing  market  and  ten  minutes  have 
])a.ssed  since  the  individual  stock 
trading  pau.se  nu;.ssage  has  been 
received  from  the  re.s])on.sihb;  single 
jdan  proces.sor.  'flu;  Pilot  was  develojeed 
and  imj)b;mented  as  a  market-wide 
initiative  by  the  Exchange  and  other 
national  securities  exchanges  in 
consultation  with  the  .Securities  and 
lixchange  (b)mmis.sion  (the 
“Gommission”)  staff  and  is  currentlv 
a])plicahb;  to  all  NM.S  stocks  and 
specified  exchange-traded  products. 


‘  S(^i:  .S(!(;iirili(!S  lA(:liaii‘>(!  Ri!l(!iiS(!  No.  (>7,'>(U  (|iilv 
2.a.  2012).  77  rR4.S;!0(i  ()iilv  Ol.  2012)  (.SR-RDOA- 

2012-:n). 

'''Ilu!  Rxcliiiii^o  notos  lli.il  llio  ollior  ii.itioiia) 
s(M:uiili(!.s  oxdiaiif^iis  and  llio  I'inancial  induslrv 
Roflulalorv  Anlliorilv  lia\(!  adoplod  Ilia  I’ilol  in 
sulislanliallv  similar  lorm.  .S'rv.' .Soiairitios  I'ixclianga 
Act  Roliia.sd  No.  (i22.'i2  (Inna  10,  2010).  75  FR  ,14180 
(Inna  10.  2010)  (Inla  Nos.  .SR-HAT.S-2010-014:  .SR- 
l•;I)(:A-2010-01 :  .SR-RIX:X-2010-01 :  ,SR-HX-201  0- 
0:i7:  .SR-l.Si;-2010-4H:  .SR-NY.Si:-2010-:i!l:  .SR- 
NY.Slv\ina.x-2010-40:  .SR-NY.Si:y\r(:a-2010-4  1 ;  .SR- 
NA.SI  )/\Q-201 0-001 :  .SR-(:ilX-20 10-10;  .SR-N.SX- 
2010-0.'):  anil  .SR-(;i!()l';-201 0-047)  and  .Saianitias 
I'ixchanj’a  Ai:t  Ralaasa  No.  022.51  (jima  10.  2010),  75 
FR  :i418:i  (Inna  10.  2010)  (.SR-FINRA-201 0-025). 


'flu;  extension  jiroposed  herein  would 
allow  the  Pilot  to  continue  to  ojierate 
without  interruiition  until 
implementation  of  the  Plan.'’  The  Plan 
will  begin  initial  o])eration.s  on  April  15, 
201 3.“  If  the  Plan  has  an  initial  date  of 
operations  before  Fehruary  4,  2014,  the 
|)ro])osed  I’ilot  for  trading  pau.ses  would 
expire  at  that  time. 

2.  .Statutory  Basis 

The  Exchange  believes  that  its 
lirojuisal  is  consistent  with  .Section  (5(1)) 
of  the  Act.~  in  general,  and  lurthers  the 
objectives  of  .Seidion  0(h)(.'5)  of  the  Act," 
in  |)artii;ular.  in  that  it  is  designed  to 
jirevent  fraudulent  and  manipulative 
acts  and  |)ractice.s,  to  promote  just  and 
eijuitahle  princiiiles  of  trade,  to  remove 
impediments  to  and  jierfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  jirotect  investors  and  the 
public  interest.  'Fhe  Exchange  believes 
that  the  c.hange  proposed  herein  miiets 
the.se  re(]uirem(;nts  in  that  it  promotes 
uniformity  across  markets  concerning 
decisions  to  pause  trading  in  a  .security 
when  then;  are  significant  price 
movements,  which  jiromotes  just  and 
i;(]uital)b;  principles  of  trade;  and 


Set-  also  .Si!(:iirili(!s  Rxchmif^c!  Act  Ridiiiisii  No.  (>2884 
(.So|)l(mil)or  U).  2010).  75  I  R  5()(i  1 8  (.Siiplomhoi-  10, 
2010)  (Fill!  Nos.  .SR-I5AT.S-20I0-0I8:  .SR-I1X- 
20 1 0-044:  .SR-( '.IK )i;-20 1 0-005:  .SR-(  1  lX-20 1 0-14; 

.SR-i;n{;A-2oio-o5:  .sr-i;ix:x-2oio-o5:  .sr-i.sf- 

2010-00:  .SR-NA.S1)AQ-2010-07>I;  .SK-NY.SF- 
2010-40:  .SR-NY,Si;Ami!X-2010-  0:i;  .SR-NY.SFArcii- 

2010- 01:  iiiul  .SR-N.SX-20 10-08  mid  Siicuritios 
Fxchmij’o  Ai:l  Riiloiisi!  No.  0288.'1  (.Si!pli!nil)(!r  10. 
2010).  75  FR  ,50008  (.Soptomlior  10.  2010)  (,SR- 
MNRA-2010-0:i:i).  Svi'  also  .Soourilios  Rxchmifio 
Act  Rcliiasii  No.  0:i500  (lX!(:iiml)i!r  0.  2010).  75  I'  R 
78:100  (n(!C(!ml)(!r  15.  2010)  (.SR-NY.Si:-2010-81 ).  A 
proposal  to.  amoiif;  other  things,  expand  the  I’ilot 
to  include  all  NM.S  slocks  not  alrisidv  included 
Ihereiu  was  iin|)leineuted  on  August  8,  2011.  .S'ee 
.S(!curi1ies  Fxchange  Act  Rel(!ase  No.  047:15  (|uue 
2:1.  2011).  70  FR  :i824:i  (|une  2<).  201 1)  (l-'ile  Nos. 
,SR-HATS-2011-01(>:  .SR-llYX-201 1-011:  SR-BX- 

2011- 025;  .SK-(:UOi:-201 1-040;  .SR-(:I1X-201 1-00: 
.SR-I:IX:A-2011-15:  .SR-1:1X:X-20I1-14:  SR- 
F1.\'R.\-201 1-02.1:  .SR-I.SF-201 1-028:  SR- 
NA.SDAQ-20 11-007:  .SR-NY.SI-;-201 1-21 :  SR- 
NA’.Si:,\mex-2011-:!2:  .SR-NY.SHArca-201 1-2():  SR- 
N.SX-201 1-00;  aud  .SR-l’hlx-201  1-04). 

‘■.See  .Securities  lixchange  Act  R(!lea,se  No.  07001 
(May  :tl.  2012).  77  FR  :i:i408  (|une  0.  2012)  (File 
No.  4-0:11)  (Order  Approving,  on  a  I’ilol  Basis,  the 
National  Marki!!  .Syst(!in  I’lan  To  Address 
I'Niraordinarv  Market  Volalilit\  hy  BAT.S  Fxchange. 
Inc..  BAT.S  Y-Fxchange.  Inc..  Chicago  Board 
Options  Fxchange.  Incorporated.  Chicago  .Stock 
Fxchange.  Inc..  lilXiA  Fxchange,  hit:..  FIXIX 
^:xchauge.  hu:.,  I''inancial  Indusiri’  Regulatory 
Aulhoritv,  Inc..  NA.SDAQ  OMX  BX.  Inc..  N.VSIIAQ 
OMX  I’HFX  FFC.  The  Nasdac|  .Stock  Market  FFC. 
National  .Stock  Fixchange.  Inc..  New  York  Slock 
Fxchange  FFC.  NYSF  MK  T  FFC.  and  NYSF  Area. 
Inc). 

''I,(!tler  Irom  |an(!t  McCinness,  I'ixecutive  Vice 
I’resident  and  Corporate  .Secrelarv.  N'l’.Sl-;  Markets, 
to  Idizahelh  Murphy.  .Secretary.  .Securities  aud 
Fxchange  Coininissiou.  dated  )anuary  17.20i:i. 
n5  U.S.C.  78f(h). 

"  15  II.S.C.  78l(l))(5). 
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removes  impediments  to,  and  ])erfe(;ts 
tlie  nmchanism  of,  a  free  and  open 
market  and  a  national  market  system. 
Additionally,  extension  of  the  Pilot 
until  the  earlier  of  the  initial  date  of 
op(!rations  of  tlni  Plan  t)r  Fehrnarv  4, 
2014  would  allow  the  Pilot  to  continue 
to  operate  without  interru])tion  whih; 
the  iixchange  and  the  (Commission 
further  assess  the  efiect  of  the  Pilot  on 
the  market])la(:(!  or  whetluir  other 
initiatives  should  he  adopted  in  lieu  of 
the  current  Pilot,  which  contrihntes  to 
the  ])rotection  of  inve.stors  and  the; 
public  interest. 

B.  SHlf-B(^giil(Borv  Ori’cinizal ion's 
StataiuonI  on  Bnrdon  on  Coinpotition 

I'he  Exchange  does  not  believe  that 
the  })ro])osed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purj)oses  of  tlu;  Act.  The 
proposed  changes  are  being  made  to 
extend  the  Pilot  until  the  earlier  of  the 
initial  date  of  o])erations  of  the  Plan  or 
Imhruary  4,  2014  would  allow  the  Pilot 
to  continue  to  operate  without 
interruption  until  im])lementation  of  the 
Plan,  which  contributes  to  the 
protection  of  investors  and  the  public 
lnter(^st.  Other  competing  eipiity 
exchanges  are  subject  to  the  saim; 
trading  ])ause  re(|uir(;ments  sp(H;ifi(!d  in 
the  Plan.  Thus,  the  ])ro])osed  changes 
will  not  impo.se  anv  burden  on 
competition  while  providing  trading 
l)ause  re(iuirements  specified  in  the 
Plan. 

(i.  Solf-liognlaiorv  ()r<>(nnzation's 
StatoinonI  on  (ionnnonts  on  tha 
Pi'oposod  Bnlo  Chonp,o  Roadvod  From 
Momlwrs,  Parlicipants.  or  Otiiors 

Tlu!  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
pro|)osed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Ohaiige  and  Timing  for 
Oominission  Action 

The  Exchange  has  filed  the  pro])osed 
rule  change  pursuant  to  Section 
19(t))(3)(A)(iii)  of  the  Act”  and  Rule 
l‘)h-4(f)(()]  thereunder."'  llecause  the 
jn'oposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest:  (ii) 
impose  any  significant  burden  on 
competition:  and  (iii)  heconu;  oj)erative 


'M.'i  IL.S.C.  7»s(l))(:i)(A)(iii). 

17  CI-K  24(),l!lt)-4(r)((i).  Ill  mIdilion.  Kulo  lOl)- 
4(r)((i)  i'i!(|uir(!S  tlio  lOxcliiiii^o  to  "ivn  till! 
Coniinissidn  writlun  iiotici!  ol  llu!  I•;x(:lli^nf^(!■s  intiinl 
to  till!  till!  |)i'(i|)().s(!(l  riil(!  cliiingi!.  ali)n<>  with  a  lirial 
(Inscription  and  toxi  ol  llio  proposed  ride  (:lianj>(!. 
at  least  live  linsiness  days  prior  to  tlie  date  ol  tiliii” 
ol  tlie  pro|)osed  ride  ctian>>e.  or  sncli  sliorter  time 
as  designated  liy  ttie  Commission,  llie  Kxctiange 
lias  satisfied  tliis  re(|nirenient. 


prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  lime  as  the 
(Commission  may  designate,  if 
consistent  with  the  jirotection  of 
investors  and  the  juihlic  interest,  the 
projiosed  rule  change  has  become 
effective  pnrsnant  to  .Section  19(t))(3)(A) 
of  the  Act  and  Rule  10l)-4(i')(())(iii) 
thereunder. 

A  ])roposed  rtile  ch.mge  filed  under 
Rule  1‘)l)-4(f)((i)  "  iiormallv  does  not 
become  ojierative  prior  to  30  days  after 
the  date  of  the  filing.  However,  pursuant 
to  Rule  10h4(t]((i)(iii),'“  the  (Commi.ssion 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  |)rotection 
of  investors  and  the  public  interest.  I'he 
Exchange  has  asked  the  (Commission  to 
waive  the  30-day  operative  delay  so  that 
the  ])roposal  may  become  o])erative 
immediately  upon  filing.  The 
(Commission  believes  that  waiving  the 
30-day  operative  delay  is  consistent 
with  the  ])rotection  of  investors  and  the 
])nt)lic  intere.st  because  such  waiver 
would  allow  the  pilot  program  to 
continue  uninterrupted.  Accordingly, 
the  Commission  hereby  grants  the 
Exchange's  retjnesl  and  designates  the 
])roposal  operative  u|)on  filing.' * 

At  any  time  within  00  days  of  the 
filing  of  such  projiosed  rule  change,  the 
(Commission  summarily  may 
temjiorarily  suspend  such  rule  change  if 
it  apjiears  to  the  (Conuni.ssiou  that  such 
action  is  neces.sarv  or  appropriate  in  the 
jiuhlic  intere.st,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  jiurjio.ses  of  tlu;  Act. 

IV.  Solif:itatinn  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  pro|)ose<l  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  hv  anv  of 
the  following  methods: 

Electronic  (ionnnents 

•  IJ.se  the  (Commi.ssion's  Internet 
comment  form  [liiti)://\v\vn’.scc.gov/ 
rnics/sro. shindy,  or 

•  .Send  an  email  to  rnle- 
connncnls@scc.gov.  Rlease  include  File 
Number  .SR-ED(IA-2()13-()4  on  the 
subject  line. 

Idtpcr  (ionnnents 

•  .Send  pajier  comments  in  trijilicate 
to  Elizabeth  M.  Muriihy,  .Secretary, 
.Securities  and  Exchange  (Commi.ssion, 


' '  17  Ci'R  24(l.l<ll)-4(l)((i). 

'-'17  CI  K  24().l!ll>-4(l)((i)(iii). 

'  ‘  For  purposos  iinlv  ol  waiving  llio  :t()-(lav 
oporalivi!  (lolay.  llio  Cioiiiiiiissioii  lias  coiisidorod  tlio 
proiiosod  ndo's  impact  on  ollicioiicv.  coiiipolilioii. 
and  capital  lonnation.  .Soo  l.'j  ll.S.C.  7(lc(f). 


100  F  Street  NE..  Washington,  DC 
20.'540-1000. 

All  submissions  should  refer  to  File 
Number  .SR-ED(IA-2013-04.  'fliis  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(Commi.ssion  process  and  review  your 
comments  mort!  efficiently,  please  n.se 
only  one  method.  'I’he  (Commission  will 
post  all  comments  on  the  (Commission's 
Internet  Web  site  (http://\v\\’\v. scc.gov/ 
rnics/sro.slitnd).  (Copies  of  the 
suhmi.ssion.  all  suhseciuent 
amendments,  all  written  statements 
with  resjiect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commi.ssion.  and  all  written 
t:onnnunications  relating  to  the 
propo.sed  rule  change  between  the 
(Commi.ssion  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
jnihlic  in  accordance  with  the 
provisions  of  .'i  II..S.(C.  .'j,'j2.  will  he 
aviiilahh;  for  Web  site  viewing  and 
printing  in  the  Commission’s  Ruhlic 
Refentnce  Room.  100  F  Streitt  NE., 
Washington.  D(C  20.149.  on  official 
hnsiness  days  hetwttttn  the  hours  of 
10:00  a.m.  and  3:00  ii.m.  (Cojiies  of  such 
filing  also  will  he  avtiilahle  for 
insjiection  and  ctipying  <it  the  principiil 
office  of  the  Exchange.  All  comments 
rec:eived  will  he  posted  without  change: 
the  (Commission  does  not  edit  jier.sonal 
identifying  information  from 
snhmissions.  Yon  should  submit  only 
information  that  von  wish  to  make 
publicly  aviiilahle.  All  submissions 
should  refer  to  File  Numher  .SR-EDC.A- 
2013-04  and  should  be  submitted  on  or 
before  Marc:h  7.  2013. 

l''(ir  the  (Coinmission.  hv  the  Division  of 
'I’niding  and  Markets,  pnrsnant  to  delegated 
anihorily.  '  • 

Kevin  M.  O'Neill, 

Deputv  Sccrclarv. 

IFK  Dec.  2(u:t-():{41()  Filed  2-i:{-i;i:  «:4.">  am| 
BILLING  CODE  8011-01-P 


"  17  CFK  2(l().:H)-:i(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68874;  File  No.  SR-FINRA- 
2012-010] 

Self-Regulatory  Organizations; 

Financial  Industry  Regulatory 
Authority,  Inc.;  Order  Approving  a 
Proposed  Rule  Change  To  Amend 
FINRA  Rule  6440  (Trading  and 
Quotation  Halt  in  OTC  Equity 
Securities) 

I'ebniarv  8.  2013. 

I.  Intrncluction 

On  December  20.  2012.  Financ:ial 
Industrv  RiJgulatorv  Authorilv.  Inc. 
(“FINRA")  filed  witli  tlie  .Securities  and 
Exchange  Commission  ("(Commission"), 
pursuant  to  .Section  19(b)(1)  of  the 
.Scuairities  Exchange  Act  of  1934 
(“Act”) '  and  Rule  19h-4  thereunder.-  a 
j)roj)osed  rule  change  to  amend  FINRA 
Rule  0440  (Trading  and  Quotation  Halt 
in  OTC  E(]uitv  .Securities).  The  ])ro])osed 
rule  change  was  jmhlished  for  comment 
in  the  Federal  Register  on  December  31, 
2012.  *  The  (Commission  niceived  one 
comment  letter  regarding  the  proposal.  • 
This  ord(;r  ajiproves  the  propo.sed  rule 
changt!. 

II.  Description  of  the  Proposal 

FINRA  Rul(!  ()440  (Trading  and 
Quotation  Halt  in  OT(C  Eijuity 
.Securiticis)  generally  provides  that,  in 
circumstances  where  it  is  neces.sarv  to 
protect  investors  and  the  jiuhlic  interest. 
FINRA  may  direct  memhersto  halt 
trading  and  cpiotations  in  OTC  Etiuity 
.Securities.'*  FINRA  may  imjiose  a 
"Foreign  Regulatory  Halt"  when  a 
foniign  .securities  exchange,  market,  or 
regulatorv  authoritv  halts  trading  for 
regulatory  rea.sons  in  an  OT(C  Eciuity 
Security  or  a  security  underlying  an 
American  D(!j)ositorv  Receijit  ("ADR") 
that  is  an  ()T(C  Ecjuitv  .Securitv  ("OT(CC 


'  15  U-.S-C.  7Hs(l))(l). 

M7(;FK  24(I.1‘I|i-4. 

'Sit'  .Smuirilies  Kxcliiin^i;  .Act  l<nl(!iis(!  No.  (iH32() 
(Docrinlxrr  21 . 2012).  77  FK  77102  ("Nolico"). 

-*  Sif  \v(‘li  coinnioni  Irom  .Suwimu!  H.  ,S!i;illo. 
ilatixl  liiiuiary  3.  2013.  iiviiilalili'  al  hllp:// 
\\\\iv.si!r.{i<i\/ri)mnu'nts/sr-liiir<i-2()12-()I(l/ 
tinrii2l)12()l().slUnil.  lliis  coininonOM'  slaliHl  that 
“lliis  circuit  hn^akiu' (I(M‘s  not  servo  tin?  public  wi?!! 
aiiil  pnivi(l(?s  l)rok.ors/inark(?tinak(?rs/liiali  lr(!(|uoncv 
traitors  with  tho  altilitv  to  limit  thoir  losses."  'Ilu! 
(aiiumi.ssioii  holioves  that  this  coiuiuont  is  not 
portinoiit  to  tho  proposed  rule  chan<>o.  which 
coucorns  trailiu"  and  (|uotation  halls  idrOl'C; 
I'iipulv  SiHairitios  and  not  market-wide  circuit 
breakers. 

■FINRA  Rule  0420  delines  "Ol’C  Fijinly 
.Si!curilv"  as  "anv  e(|uilv  securitv  that  is  not  an 
'NM.S  slock'  as  that  term  is  delined  in  Rule 
000(h)(47)  ot  .SIX'.  Regulation  NM.S:  provided, 
however,  that  the  term  'O'l'd  Fipiitv  .Securitv'  shall 
no!  include  anv  Riisiricled  Fijuilx’  .Si!curilv."  .See 
FINRA  Rule  0420(1). 


ADR”)  li.sted  on  or  registered  with  such 
foreign  .securities  exchange  or  market.'* 
FINRA,  how(!V(!r.  will  not  im|)ose  a 
trading  and  (piotiition  halt  if  the  Foreign 
Regulatory  Halt  w;is  imposed  solely  for 
material  news,  a  reguliitory  filing 
deficiency,  or  ojierational  nta.sons.’  In 
addition,  f'lNRA  may  impose  a 
“Derivative  Halt"  when  a  national 
securities  exchange  or  foreign  sttctiriiiits 
exchange  or  imirket  halts  tniding  in  a 
listed  security  of  which  the  ()T(]  fxiuity 
.S(!curity  or  the  securitv  imderlving  an 
OTf]  ADR  is  a  deriviitive  or  component.'* 
Further.  FINRA  may  im])ose  an 
"Exlraordinarv  Event  Halt"  when  it 
determines  that  an  extraordinarv  event 
has  occurred  or  is  ongoing  that  has  had 
a  miiterial  effect  on  the  market  for  the 
()T('  Ecpiity  Security  or  has  caused,  or 
has  the  potential  to  cause,  major 
disrujition  to  the  marketplace  and/or 
significant  uncertainty  in  the  settlement 
and  clearance  process." 

FINRA  propo.ses  to  amend  Rule 
(i44()(a)(l)  to  iiermit  FINRA  to  initiate  a 
trading  and  (juotation  halt  as  a  result  of 
a  Foreign  Rttgulatory  Halt  when  the 
foreign  halt  is  imposed  for  news 
liemling. FINRA  indicates  th.it 
historically  it  has  not  halted  in  these 
instances  httcau.se  FINRA  hicks  jirivity 
with  ()T(;  eiiuity  issuers  ;md  cannot 
comiiel  such  issuers  to  di.sclose 
information  to  FINRA.''  f’lNRA  believes 
that  with  the  growth  of  foreign 
securities  markets  <nid  the  etise  at  which 
trading  can  occur  across  jurisdictions 
:md  markets,  increased  coordination  of 
trading  halts  acro.ss  markets  would 
jirotect  invtistors  by  reducing  insttinces 
of  potentially  material  disparities  in 
information  regarding  the  security,  or 
even  fraudulent  or  manipulative  trading 
in  the  security,  and  would  act  to  ])rotect 
II. .S.  investors.  '- 

FINRA  Rule  (i44()(h)(1)  provides  that 
u])on  receipt  of  information  from  a 
foreign  securities  exchange  or  market  on 
which  an  OTC  Eijuity  Security  or  a 
security  underlying  the  OTC  ADR  is 
listed  or  registered,  or  from  ii  reguhitory 
authority  overseeing  such  issuer, 
exchange,  or  market.  FINRA  will 
promptly  evaluate  the  information  and 
determine  whether  <i  trading  and 
(juotation  halt  in  the  OTC  Eijuitv 
.S(!curity  is  ajijirojiriate.  FINRA  jirojioses 


'•Sit'  FINRA  Riih?  ()44l)(ii)(l). 

^  Sit'  I’lNR.A  Riili!  (i44(l(ii)(  1 ). 

•'.S'l.'c  FINRA  Ruli!  (i44l)(:i)(2). 

•'Si-i-  FINRA  Ruli!  (i44l)(a)(3). 

"‘.S'l.'i;  NdIIci!.  .sii/wit  iioti!  3.  77  I'R  at  771()3.  'I'hi! 
liiiiitalioiis  in  Ruli?  (i440(a)(l )  rohiliii”  to  h'lNRA's 
halt  authority  whuri!  tho  l''on!i}>n  Rii^ulalory  Hall  is 
ini|)os(!(l  .solely  lor  a  rof^uliilory  liliii”  (lolicioncv  or 
operational  reasons  would  remain. 

' '  .See  ill. 

'•‘Sif  ill. 


to  amend  Rule  ()44()(h)(l)  to  clarify  that 
FINRA  may  initiate  a  trading  and 
(juotation  halt  in  an  O  I'C  E(juity 
.S(!(:urity  as  a  result  of  a  Foreign 
R(!gulat()ry  Halt  or  D(!rivative  Halt  ujion 
notice  from  iinother  r(!liahle  third-jiarty 
.source  ((^g..  The  D(!i)()sit()ry  Trust 
Chtaring  Corjioration.  hr()k(!r-(lealers,  or 
financiiil  news  data  vendors)  where 
FINRA  can  validate  the  information 
jirovided. '  *  The  jirojiosed  revision  to 
Rule  ()44()(h)(1)  will  jirovide  that  ujion 
n()ti(:(!,  not  simjily  receijit  of 
information,  of  a  Foreign  Regulatory 
Halt  or  Derivative  Halt  from  (i)  the 
national  or  foreign  stunirities  exchange 
or  mark(!t  on  which  the  (TfC  E(juity 
S(!curity  or  the  .s(!curity  underlying  the 
OTC.  ADR  is  listed  or  registentd;  (ii)  a 
regulatory  authority  overseeing  such 
issuer,  exchange,  or  mark(!t;  or  (iii) 
iinother  reliable  third-jiarty  source 
where  FINRA  can  vitlidate  the 
information  j)r()vi(led,  FINRA  will 
jiromjitlv  initiate  a  trading  and 
(juotation  halt  in  the  OTC  Erjuity 
Security.'-* 

Cunxintly,  under  Rule  (i44()(h)(3), 
trading  and  (juotations  in  an  OTC  E(juity 
.Security  may  resume  when  FINRA 
determines  th.it  the  hiisis  for  the  halt  no 
longer  exists,  or  when  ten  business  days 
hiive  elaj),se(l  from  the  date  FINRA 
initiated  the  trading  iind  (juotation  h.ilt 
in  the  .security,  whichever  occurs  first. 
FINRA  j)roj)o.ses  to  add  new  Rule 
()44()(h)(2)  to  jn'ovide  that,  after  it 
initiates  .i  halt  in  an  O'FC  E(juity 
Security  as  a  result  of  a  Foreign 
Regulatory  Halt  or  a  Derivative  Halt, 
FINRA  may  continue  the  halt  in  trading 
and  (juoting  in  the  OTC  market  for  the 
OTC  lujuity  .Security  until  such  time  as 
FINRA  receives  notice  that  the 
aj)j)li(:ahle  regulatorv  authoritv  has  or 
intends  to  resume  trading  in  the 
.security,  even  if  such  halt  is  longer  than 
ten  business  days.  '■'* 

FINRA  jirojioses  to  amend  Rule 
(i44()(h)(3)  to  Jirovide  that,  with  resjiect 
to  a  halt  in  an  OTC.  E(juity  .Security  as 


' '  Sif  ill.  FI.NRA  sliil(!.s  th.it  it  vmilio.s  nil  Ihiril- 
pni'lv  inlormiitiiin  rohitin;;  to  ti'mling  and  (|U(itiiti(in 
hall.s  in  loriii^n  marknts  hiihirn  it  ai:ls  npnn  Mich 
inlonnalion.  Sitr  hi.  at  771(i4.  I'  lNR.X  hnlicvos  that 
having  tho  aiilluirilx  to  hall  trading  and  iinotatiiin 
in  an  OTC  Iviinilv  .Sccnrily  upon  notice  Irom  a 
rcliahli!  Ihird-partv  .source  that  can  he  validated 
would  allow  I'lNR.X  to  act  more  prom))tly  to  initiate 
trading  and  ipiolation  halls  in  such  securities.  Sit- 
ill. 

"  The  commencement  ot  the  trading  and 
(imitation  hall  lor  the  OTC  IXiuitv  Securitv  will  he 
elieclive  simiillaneous  with  the  issuance  ot 
appropriate  public  notice  hv  FINRA.  Sit;  proposed 
FINRA  Rnle(i44()(h)(l). 

'■•FINR.A  staled  that  it  will  disseminate  an 
appropriate?  public  notice?  that  a  trading  and 
(|nolation  hall  iniliate?(l  under  Rule  (1440  is  no 
long(?r  in  (?li(?(:l.  Sit;  proposed  FINRA  Rule 
(i44()(h)(4). 


10656 


Federal  Register/ Vol.  78,  No.  81 /Thursday,  February  14,  2013/Notices 


a  result  of  an  Extraordinary  Event  Halt, 
trading  and  cjiiotalions  in  the  OTCi 
market  for  the  OTCi  Ecjiiity  .Security  inav 
resume  when  EINRA  determines  that 
the  basis  tor  the  halt  no  longin'  exists,  or 
when  ten  business  days  have  elajised 
lioin  the  date  EINRA  initiated  the 
trading  and  (jiiotation  halt  in  the 
security,  whichever  occurs  first.  In 
addition,  EINRA  will  he  ])ermitted  to 
extend  an  Extraordinary  Event  Halt  for 
snhse(|nent  piiriods  of  up  to  ten  business 
days  each  if,  at  the  time  of  any  such 
extension.  EINRA  finds  that  the 
extraordinary  event  is  ongoing  and 
determines  that  the  continuation  of  the 
halt  beyond  the  ])rior  ten  business  dav 
])eriod  is  necessary  in  the  public  interest 
and  for  the  protection  of  investors."* 

III.  Discussion  and  Commission’s 
Findings 

Aftercareful  review  of  the  pro])osed 
rule  change,  the  Commission  finds  that 
the  proposed  rule  change  is  consi.stent 
with  the  re(|uirements  of  .Section  l.')A(h) 
of  the  Act  '7  and  the  rules  and 
riigulations  thereunder  a])plicahle  to  a 
national  securities  association.'"  In 
])articular,  the  Commission  finds  that 
the  pro])osed  rule  change  is  consistent 
with  .Section  ir)A(h)(())  of  the  Act,"' 
which  reipnres,  among  other  things,  that 
MNRA  rides  he  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  jnomote  just  and  eipiitahle 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
])rocessing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and,  in  general,  to  protect 
investors  and  the  jinhlic  interest,  and 
.Section  ClAlhKll)  of  the  Act,-"  which 
reipiires,  among  other  things,  that 
EINRA  rules  relating  to  iiuotations  he 
designed  to  jiroduce  fair  and 
informative  cpiotations,  to  prevent 
fictitious  or  misleading  ijiiotations,  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
ipiotations. 

'f  ile  Commission  believes  that 
ElNRA’s  trading  and  ijnotation  halt  rule 
for  OTC  Equity  .Securities,  when 


"‘.S'f'c  |)i'<)|)()sod  l'’INRA  Kulo(i44l), 
.Siipploinoiilarv  Matoriiil  .01.  I'  lNR.X  l)i!li(!Vi!S  lliat 
till!  aiilliority  t(i  lialt  havoiul  tlin  initial  ton  l)nsin(!ss 
(lay  janind  is  vital  in  tiu!  O'l'O  maik(!tpla(:(!  whom 
oonoorns  ntgardin”  siJttlonnnil  and  chsnancc!. 
Iirioin^,  or  olhor  oxiraordinary  (n'onts  can  lako  linit! 
to  h(!  rosolvtal.  .S’(.‘o  Notion,  .sijpn/  noto  a.  77  k'R  at 
77104. 

15  IJ..S.(:.  7Hr»-:i(l)). 

In  a|)provino  this  propostul  rnlo  chanao.  tho 
(ionnnission  has  considoital  tho  pro))osi!d  rnlo's 
impact  on  (dTicioncy.  coinp(!tilion.  and  capital 
lormation.  Soo  15  Ik.S.d.  78c(l'). 

15  Ik.S.C.  7Ko-:i(h)(0). 

-"15  Ik.S.C.  78o-3(l))(ll). 


ajipropriately  ;t])])lied  under  the 
circum.stances  sjiecified  in  the  rule,  as 
pro])osed  to  he  timended,  is  desigmtd  to 
])romote  the  protection  of  investors  iind 
the  public  interest  ;md  to  jirodiice  lair 
and  informative  (iiiotations,  and  to 
prevent  fictitious  or  misleading 
(piotations,  for  OTfi  Etpiity  .Securities, 
Eerniitting  EINRA  to  initiate  a  trading 
iind  (]not<ition  halt  as  a  result  of  a 
Foreign  Regulatory  Halt  that  is  impo.sed 
for  news  pending  should  emthle  I'dNRA 
to  initiate  trading  and  quotation  halts  in 
OTC  Etpiity  .Securities  under  a  hrotider 
set  of  circum.stances  than  currently 
exists,  which  could  liel])  to  reduce  the 
potential  that  investors  may  trade  on 
inconqilete  or  inaccurate  information  in 
these  securities.  In  addition,  permitting 
EINRA  to  initiate  a  halt  as  a  result  of  a 
Foreign  Regulatory  Halt  or  Derivative 
Halt  upon  notice  from  another  reliable 
third-party  .source  where  EINRA  can 
validate  the  information  |)rovided 
should  allow  EINRA  to  initiate  a  halt 
more  promjitly  when  such  a  halt  is 
wiirranted. 

The  (iomniission  further  believes  that 
th(!  provisions  relating  to  the  duration  of 
a  trading  :nid  (juotiition  halt  <ire 
reasoiiiihly  desigmtd  to  jirotect  investors 
and  the  public  interest  and  to  produce 
fair  and  informativt!  (iiiotations,  and  to 
prevent  fictitious  or  misleading 
(piotations,  for  O'lXi  luptity  .Securities, 
The  Commission  helievtts  that  it  is 
reasonable  for  a  halt  in  an  OTC,  Eipiity 
.S(!curity  as  a  ntsult  of  a  Foreign 
Regulatory  Halt  or  a  Derivative  Halt  to 
run  concurrently  with,  and  for  as  long 
as.  the  halt  inqiosed  on  the  sinairity  in 
the  market  on  which  it  is  listtnl  or 
regi.stered.  In  addition,  allowing  EINRA 
to  extend  an  Extraordinary  Event  Halt 
for  suh.sequent  periods  of  up  to  ten 
husine.ss  days  will  heljj  allow  for 
resolution  of  the  event  before  trading 
and  quoting  in  the  OTC  market  for  the 
OTC  Equity  .Security  resumes.  The 
Commission  notes  that  EINRA  would  he 
permitted  to  extend  an  Extraordinary 
Event  Halt  oidy  if  it  finds  that  the 
extraordinary  (went  is  ongoing  and 
determines  that  the  continuation  of  the 
halt  beyond  the  initial  ten  husituiss  day 
halt  period  is  neces.sary  and  appropriate 
in  the  public  int(!resl  and  for  the 
])rotection  of  inv(!st()rs. 

IV.  (Conclusion 

//  is  theivfon^  ordanHi,  jmrsuant  to 
.Section  lh(i))(2)  of  the  Act,-'  that  the 
proposed  rule  change  (SR-EINRA- 
20 12-010)  is  ajtproved. 


^'15  Ik.S.C.  78s(l))(2). 


l-’or  th(!  Coiinnissioii.  bv  the  Division  of 
Trading  and  Marktds,  pnrsnanl  to  dtdegiiled 
antlioi'itv.-- 
Kiwin  M.  O'Neill, 

Ih'ixilv  Sacmian'. 

IFR  l)(ii:.  20i:i-(i:i387  llled  2-13-13:  8:45  am) 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68872;  File  No.  SR-MSRB- 
2013-01] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Notice  of  Filing  of  a  Proposed 
Rule  Change  Relating  to  Amendments 
to  MSRB  Rules  G-37  and  G-8  and 
Form  G-37 

Eebruarv  8.  2018. 

Pursuant  to  .Section  l‘)(h)(l)  of  the 
.Securities  Exchange  Act  of  1984 
(“Act")  '  and  Rule  l‘)h-4  thereuiuhtr,- 
notice  is  lutnthy  given  that  on  Eehrnarv 
4,  2018,  the  Municipal  .Sitcnrities 
Rulemaking  Hoard  (“M.SRH”  or 
“Hoard")  filed  with  the  .Secnritiits  and 
Exchange  Commission  (“.SEC"  or 
“(Commission")  the  jirojinstKl  rul(! 
change  as  destaihed  in  Items  I.  II.  and 
111  below,  which  Items  have  been 
])re])ar(!(l  by  the  M.SRH.  The 
(Commission  is  publishing  this  notice  to 
solicit  comments  on  the  projiosed  rule 
change  from  interested  jiersons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  M.SRH  is  filing  with  the 
Commi.ssion  a  proposed  rule  change 
consisting  of  amendments  to  Rules  G— 
87.  on  ])()litical  contributions  and 
jirohihitions  on  municipal  securities 
business,  and  G-8,  on  hooks  and 
records,  and  Form  C-87  (the  “jtropo.sed 
rule  change").  The  M.SRH  riKpie.sted  an 
effective  date  for  the  proposed  rule 
change  of  no  later  than  the  start  of  the 
s(!C()n(l  calendar  (piarter  following  the 
date  of  .SE(C  apjiroval. 

The  text  of  the  propo.sed  rule  change 
is  available  on  the  M.SRH’s  Web  site  at 
iv\\’\\'.msrh.or<’/lhiI(;s-(in(i- 
Intf;rpivf(ilions/SE(i-Fi  Iings/2()  13- 
Filings. (is})x.  at  the  M.SRH’s  principal 
office,  and  at  the  (Connni.ssion’s  Public 
Reference  Room. 


17  CFK  20().3a-3(a)(12). 
'  15  U..S.(;.  78s(l)l(l). 

-  17  CFK  24ll.l!)l)-4. 


Federal  Register /Vol.  78,  No.  81 /Thursday,  February  14,  201 8 / Notices 


10657 


. 


11.  Sell-Regulatory  Oi"ganization’s 
.Slatenient  of  the  Purpose  of,  and 
Statutorv  Basis  for,  the  Proposed  Rule 
(liange 

In  its  filing  with  llie  (Commission,  the 
MSRB  includiul  statements  concerning 
the  j)ur|)ose  of  and  basis  for  the 
j)ropose(l  rnl(j  change  and  iliscn.s.sed  anv 
comments  it  received  on  the  propo.sed 
rule  change.  Tlie  text  of  these  statcanents 
may  he  examined  at  the  places  s|)ecified 
in  Item  IV  helow.  The  MSRB  has 
|)repared  summaries.  s(!t  fortli  in 
.S(*ctions  A.  13.  and  (C  helow.  of  tlie  most 
significant  as|)ects  of  such  statements. 

A.  ,Se//-/legj//o/on’  ()r<>(iniz(it ion's 
Statonwnt  oft  ho  PnrposiJ  of.  and 
Statutory  Basis  for,  tho  Proposod  Hido 
(.’/longe 

1.  Purpo.se 

The  pro|)osed  rule  change  amends 
Rule  (J— 87  to  re(jnir(!  the  i)uhlic 
(lisclosnre  of  additional  information 
related  to  contributions  made  by 
brokers,  dealers  and  mnnici])al 
.s(!cnrities  deahirs  ("(hialers").  their 
mnnicipal  finance  profe.ssionals 
(“MKPs").  ‘  political  action  committees 
("PAds”)  controlliHl  hv  the  (hialer  or 
their  MFPs  and  non-NlFP  executive 
officers^  (individually,  a  “covered 
party”  and  collectively.  ‘‘i:overi!d 
parties”)  to  bond  ballot  cam|)aigns  and 
the  municipal  .securities  business  '’ 


‘Kul(!  (:-:i7()>)(iv)  (liiliiu?s  iiiunicipiil  liii.iiico 
|)r<itossi(>iiiil  ;is:  (,\)  ,\nv  associiiliul  piM'siiii 
priiiiiirilv  in  iniiiiicipiil  s(!(:uriti(!s 

irpri'sisiliilivi!  iicliviliivs  (i‘X(:iiisi\(!  of  siiU^s  iicliviliiis 
willi  n.ilural  jH^rsons):  (H)  :iny  associiilisl  poison 
tincluiiin^  inil  not  liniiU-d  to  anv  affiliattHl  poison 
ol  llio  (loalor.  as  (lofinod  in  Riilofi-itH)  wlio  solicits 
nuinicipal  socnrilios  inisinoss:  ((i)  anv  associatod 
|)orson  wlio  is  liotli  (i)  a  nuinicipal  socnritios 
principal  ora  nuinicipal  socnritios  salos  principal 
and  (ii)  a  suporvisor  of  anv  persons  doscriliod  in  (A) 
or  (If)  alnivo:  (D)  any  associatod  person  who  is  a 
suporvisor  of  any  person  dosr:ril)od  in  (())  above  ii)) 
through  and  including,  in  tho  case  of  a  dealer  other 
than  a  hank  dealer,  the  (ihiel  Kxinaitive  Officer  or 
siinilarlv  situated  olf  icial  and.  in  the  case  of  a  hank 
dealer,  tlu?  officer  or  officers  desienated  hv  the 
Iniard  of  directoi's  ol  the  hank  as  responsihli!  tor  the 
dav-to-dav  conduct  of  tlie  hank's  nuinicipal 
siuairities  dealer  activities:  or  (fi)  anv  associated 
|M:rson  who  is  a  ineinher  of  the  dealer  (or.  in  the 
caseol  a  hank  dealer,  the  separatelv  identifiahle 
depaiiinent  or  division  ol  the  hank)  exiHiutive  or 
inanaaeinent  connnittee  or  siinilarlv  situated 
olficials.  if  anv. 

■*  Rule  (J-ifJtaHv)  defines  non-MFl’  executive 
olliceras  an  associated  person  in  charge  of  a 
principal  linsiness  unit,  division  or  function  or  any 
other  person  who  perforins  similar  poliev  inakina 
funi:tions  lor  the  dealer  (or.  in  the  case  of  a  hank 
dealer,  the  separatelv  identifiahle  department  or 
division  of  the  hank,  as  defined  in  Rule  (i-1 ).  hut 
does  not  include  any  Mfl’.  .Althoush  Rule  (:-37 
riHpiires  disclosure  of  non-MI-'l’  executive  officer 
contriliiitions.  such  contrihutions  do  not  result  in  a 
han  on  eneaeinj;  in  municipal  securities  linsiness. 

■’Rule  (;-37(^)(vii)  defines  municipal  securities 
liii.siness  as:  (A)  The  purchase  of  a  priniarv  offering 
of  nuinii:ipal  securities  from  an  issuer  on  other  than 


migagod  in  by  dnalcrs  rosnlting  from 
votor  apjfi'oval  of  tho  bond  hiillot 
moitsnro  to  which  such  contributions 
won;  givon.  Tlu;  additiomil  informiition 
will  1)0  rotinirod  to  ho  rojiortod  on 
rovi.sod  MSR13  l-’orm  ('i-87“  ;md 
snhmittoil  to  tho  M,SRI5.^  Tho  proposod 
rnlo  chtingo  also  amonds  Rtilo  (l-H  to 
rotpiin;  doalors  to  niiiintain  rocords 
portaining  to  tho  tidditional  informiition 
disclosod  itndor  tho  propo.sod 
amondmonts  to  Rnlo  (1-87.  Tho 
])ropos(;d  rnlo  chango  is  fnrthor 
doscrihod  holow  nndor  “.Summary  of 
Proposod  Rnlo  dhango”  iind  nndor 
“Discn.ssion  of  dommonts.” 

Baokyronnd 

Rnlo  d-87.  in  offoct  sinco  l!)n4.  h.is 
providod  suhslanlial  honofits  to  tho 
industry  and  tho  invosting  ]nihlic  by 
groiitly  rodneing  tho  tlirocl  connoction 
hotwoon  j)olitical  contrihutions  givon  to 
issiior  officiiils**  iind  tho  awarding  of 
munit;ipal  socnritios  httsino.ss  to  doalors. 
Riilo  d— 87  ro()uiros  doalors  to  disidoso 
(on  Form  d-87)  cortain  contrihutions  to 
issuer  officials,  contributions  to  bond 
hiillot  cam])aigns.  and  ])iiymonts  to 
])oliticiil  |)arlios  of  status  and  (lolitical 
subdivisions  mado  hv  covorod  piirtios. 
Tho  rulo  prohibits  doalors  from  ongaging 
in  mimicipiil  socnritios  husiiioss  with  an 
issuor  witiiin  two  yoars  aftor 
contributions  to  an  official  of  such 


a  competitive  hid  basis  (e.,!,’..  a  iiej^olialed 
uiulerwriliiif>):  (11)  the  offer  or  sale  of  a  primarv 
offeriiif;  of  nuinicipal  seciirilies  on  behalf  of  anv 
issuer  ((’..i;..  a  prixale  placement):  (())  the  provision 
of  financial  advisorv  or  consullani  .services  to  or  on 
behalf  of  an  issuer  with  res|)ect  to  a  primarv 
olferiii"  of  mmiicipal  securities  in  which  the  dealer 
was  chosen  to  provide  such  services  on  other  than 
a  competitive  hid  basis:  or  (D)  the  provision  of 
remarket i lie  aeeni  services  to  or  on  behalf  ol  an 
issuer  with  respect  to  a  primary  oflering  of 
municipal  securities  in  which  the  dealer  was 
chosen  to  provide  sut:h  .services  on  other  than  a 
comiietitive  hid  basis. 

'■M.SRI5  Form  is  the  documeiil  pursuant  to 
which  dealers  disclose  contriluition  information  as 
curreiith’  required  hv  Rule  0-37.  The  form  is  heiii” 
revised  to  coiilorm  to  the  requirements  resulting 
from  the  projiosed  rule  change;. 

"  Form  0-37  is  siihniitted  by  dcialers  through  the 
existing  .\1SR1!  Political  ('.ontrihution  .Suhmission 
.Servici;.  which  is  tlu;  current  system  that  accepts 
the  siihmissions  of  Form  (1-37.  .Suhmitted  Forms  (i- 
37  an;  made  puhliciv  available  through  the  M.SRI! 
Well  site. 

“  Rule  (;-37(g)(vi)  defines  "official  ol  such  issuer" 
or  "official  of  an  issuer"  as  anv  person  (including 
any  election  coiiunittee  for  such  person)  who  was. 
at  the  time  of  the  i:ontrihution.  an  incumhent. 
candidate;  eir  sut:e:e;ssfnl  e:anelielati;:  (A)  Feir  e;li;e:tive; 
offie:i;  of  the;  issne;r  whie:h  eiffie:!;  is  ilire;ctlv  eir 
inelire;e:tly  re;spe)nsihli;  feir.  ori:an  inllue;ne;e;  the; 
oiite:einie  of.  the;  hiring  eif  a  hreiki;r.  ele;ah;r  or 
nuniie:i|ial  se;curitii;s  de;ale;r  feir  numie:ipal  .sea:uritii;.s 
hnsini;ss  hv  the;  issuer:  or  (11)  for  anv  i;lea:tivi;  offii:i; 
of  a  state;  or  of  anv  politie:al  siihdivisiein.  whit:h 
eiffie:e;  has  aiitheirity  tei  ap|)oint  any  ))i;rse)n  who  is 
elirea:tlv  eir  ineliri;e:tlv  re;s)ie)nsihle;  feir.  eir  i:an 
inl1uene:e  the  eiiiteaime  oi.  tlie  hiring  of  a  liroker. 
elealer  or  nuniie:i|ial  sia:uriti(;s  eleialer  for  nuinie:ipal 
see:urities  husine.ss  hv  .'in  issuer. 


is.suor  art;  math;  by  (.ortain  covurud 
])artii;s  (othur  than  curtain  purmittud  do 
minimis  contrihutions).''  Tht;  rnt(;'s 
])rohil)ition  on  ungtiging  in  numici])iil 
s(;ctiritii;s  husin(;.ss  is  not  trigg(;r{;d  by 
contributions  that  .iru  mado  to  bond 
hiillot  cam]);iigns  by  covttrod  piirtios. 

Bond  Bcdlot  (iontrihutions 

.Sinct;  Fohrtiiirv  1, 2010,"’  tho  M.SRB 
hits  rtttiuirod  disttlositro,  und(;r  Rnlo  G- 
87.  of  non-f/o  minimis  contrihutions  ' ' 
to  bond  hiillot  ciimpaigns  mado  hv 
covorod  parti(;s.  Rnlo  (1-87  also  ro(|uir(;s 
dititlors  to  maintain  rocords  of  such 
r(;portiihlo  contributions  to  bond  ballot 
cinn])aigns  jnirsuant  to  Rult;  (1-8.  Tho 
2010  amondmonts  to  Rulo  (1-87  ami  tho 
corrosj)onding  amondmonts  to  Rulo  (1- 
8  rostihod,  ill  part,  from  coiictirns  that 
contrihutions  by  covon;d  jiartios  to  bond 
hiillot  campaigns  could  assist  doalors 
with  obtaining  municijial  socnritios 
husinoss.  'flu;  amondmonts  also  rosultod 
from  tho  M.SRB’s  concorn  about  tho  lack 
of  offoctivo  trans])ar(;ncy  rogiirding  bond 
hiillot  cam])aign  contrihutions.'- 

.Sonu;  industry  jiiirticipants  and 
markot  ohsorvors  continuo  to  oxpretss 
concorns  rogardiug  tho  potoutial  advitrse; 
e;ifoct  on  tho  intogrity  of  tho  immicipiil 
s(;curiti(;s  markot  from  dttiilor  and  doal(;r 
porsonnol  contributions  to  bond  hiillot 
cam])iiigns.' *  Tho  pro])os(;d  rule;  chango 
addros.s(;s  thoso  concorns  hv  augmonting 
tho  disclosuros  currontly  roepiirod  und(;r 
Rulo  (1-87.  Thoso  moro  detlailod 
disclosuros  also  will  holj)  inform  tho 
Board  wheithor  furthor  action  ri;garding 
bond  ballot  campaign  contrihutions  is 
wiirrantod,  uj)  to  iind  iiiclnding  a 
corrttsponding  han  on  ongaging  in 


‘'(liiiiti'ihiilieiiis  iiiiiele  hv  MFI’s  lei  issuer  iiffie:iiils 
fur  wlieiiii  sue:h  MFl’  is  eiilitleel  lei  veite  will  luil 
result  in  ii  h.m  iin  muiue:ipiil  si;e:uritie;s  husine;ss  if 
sue:h  e:uutrihutieius.  in  teitiil.  elei  nut  e.xceeel  52.30  to 
each  issuer  iiffii:ial.  jier  elecliiin. 

"'.See'  .Sei:urilies  Fxi:hange  .Ae:!  Release  Nii.  (il3til 
(lanuary  20.  2010).  7,3  FR  412(i  Oanuary  20.  2010) 
(File  Nil.  .SR-MSRH-2000-ni). 

"  Dealers  are  nut  reeniiri;el  tii  eli.se:liise; 
e:iinlrihuliuns  maele  hv  MFI’s  anel  nein-MFl’ 
exei:ulive  iiffii:ers  tii  a  liiinel  halliit  i:ampaign  fur  a 
lialhil  initiative  with  respei:t  lii  which  sue:h  persein 
is  e;nlille;il  In  vule  if  sui:h  i:unlrihuliiins.  in  tiital.  du 
nut  exi;eeel  S2.30  per  lialliit  initiative. 

'-'flu;  M.SRR  nut(;d  that  the;  lae:k  iif  i;flecliv(; 
lrausp<iri;ni:y  re;sults  friiiu  iiulilii:al  i:unlrihuliun 
ilisi:lusiiri;  ri;ipiiri;mi;nls  that  vary  friim  stale;  lii  stale; 
anel  the;  diffii;ultv  iif  lui:aling  anil  i;xlrae:ling  the; 
ri;li;vimt  ile;ah;r-ri;hile;il  anil  hunel  initiiilive;-r(;lali;il 
infurmaliun  Iriiin  the  Viiriuus  pulilie:  elisi:lusuri; 
fai:ililies.  .See  MSRIi  Niilii-.e;  200!)-3,3  ()uiu;  22. 

2000). 

'  ' .Similar  i:uni:i;rns  li.ivi;  he;i;n  e;xpre;sse;il  with 
re;garii  tii  sui:h  e:untrihuliuns  maele;  hv  siimi; 
munii:ipal  aelvi.surs.  The;  lliiarel  i;xpi;i:ls  tu  e:unsieli;r 
unilertiiking  paralle;!  rule;inaking  with  ri;,spi;i:l  tu 
niunie:ipal  aelviseir  e:eintriliutiuns  tu  hunel  hiillut 
e:ampaigns  when  it  el(;velup.s  iiilelitiun.il  ruh;s  fur 
munii:ipal  aelvisurs. 
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municipal  socuritios  l)usin(;ss  as  a  result  n 
{)f  certain  coutrihutiuus. 

Suiiuiuiiy  of  Pvoposod  lUilo  (jhon^o  p 

The  MSRB  iHMpiested  c;()uuneut  on  a 
draft  of  the  proposed  rule  change  on 
August  15,  2012.'  '  The  de.scriihiou  of 
the  proj)os(!d  rule  change  below  rcivises  ^ 
certain  provisions  of  the  dralt  that  was  j 
provided  for  coiuiuent  in  the  Recjiiest  lor  j 
(loiuiueut  has(!d  on  the  MSRB  s  ievi(!\\  ^ 
of  comment  letters,  as  further  described  , 
ladow  and  in  “Discussion  ot  f 

Comments"  below.  The  i)roi)osed  rule  , 
change  revises  Ride  Cj— .17(e)(i)(B)(2)  to  ) 
provide  that,  in  disclosing  the 
contribution  amount  made  to  a  bond 
ballot  campaign,  the  dealer  also  must 
inc.lude,  in  the  case  of  in-kind 
contributions,  the  value  and  nature  of 
the  goods  or  ser\’ices  provided, 
including  any  ancillary  services 
jirovided  to,  on  behalf  of.  or  in 
furtherance  of  the  bond  ballot  cainjiaign. 
The  jiroposed  rule  change  also  requires 
dealers  to  di.sclose  the  specific  date  on 
which  such  contributions  to  bond  ballot 
canqiaigns  were  maile. 

Propo.sed  Ride  (;-:i7(e)(i)(B)  requires 
dealers  to  di.sclose  the  full  issuer  name 
and  full  issue  description  ot  any 
primarv  offering  resulting  from  voter 
apiu'oval  of  a  bond  ballot  measure  to 
which  a  contribution  reipdred  to  he 
disclosed  has  been  made.  All 
information  is  required  to  he  reiioited  in 
the  calendar  quarter  in  which  the 
closing  date  for  the  issuance  that  was 
authorized  hv  the  bond  ballot  measme 
occurred.  The  jirojiosed  rule  change 
contains  a  look-hack  jirovision  for  bond 
ballot  canqiaign  contributions  that  are 
made  hv  an  MFB  or  a  non-MFB 
executive  officer  during  the  two  years 
])rior  to  an  individual  becoming  an  MhB 
or  a  non-MFB  executive  officer  of  a 
dealer.'"’  The  look-back  provision  will 
limit  the  additional  disclosures  required 
under  jirojiosed  Rule  G— 37(e)(i)(B)  to 
those  items  that  would  have  been 
required  to  he  disclosed  if  such 
individual  had  been  an  Mld^  oi  ii  non- 
Ml’B  executive  officer  at  the  time  of 
such  contribution.  Proposed  Rule  G- 
37(eKiKB]  also  requires  dealers  to 
disclose  both  the  amount  and  source  of 
any  payments  or  reimbursements 
related' to  any  bond  ballot  contribution. 

1  >  Si.-I.'  MSRB  Not  ICO  2(n2-4a  (August  I,'").  2012) 

(  Kufimsst  tor  OoiunuMit  "). 

'■■'I'liori!  is  a  similar  louk-liac.k  provisiuu  iu 
l  uiTuut  RuluC-S?  lorconlrihuliuns  to  issuor 
olTioials.  .S’co  Kulut;-:t7(l))(i).  As  u  itli  that 
provision,  ilisdosun!  is  only  riuinirod  with  ros))i!(:t 
to  nuini(;ii)al  scicuritius  husinuss  that  rosults  Irom 
thu  hond  ballot  nioasuro  altar  tho  uHocMivo  (lat(!  ol 
tho  proposacl  rulo  (.hango. 


received  by  a  dealer  or  its  MFPs  from 

anv  third  party."' 

the  jiroposed  rule  change  reyi.ses 
Rule  (i-:i7(g)  to  expiind  the  definition  oi 
“contribution”  :ind  create  a  new  h"'"' 
the  “re]K)rtal)ht  (kite  oi  scilection.  T  he; 
proposiid  cimendments  to  tlu;  definition 
of  “contribution”  distinguish  Inttwiten 
contributions  made  to  an  official  of  an 
issuer  and  conlrihutiotis  made  to  a  hond 
ballot  campaign,  'i’he  term  “reportable 
date  of  selection"  is  didined  to  refer  to 
the  specific  date  on  which  a  dealer  is 
selected,  either  in  writing  or  orally,  to 
engage  in  municipal  securities  husine.ss 
that  must  he  reported  on  Form  G-27. 

l,astly,  conforming  amendments  to 
Rule  G-8(a)lxvi)(H)  and  (1)  require 
dealers  to  maintain  riicords  of  the 
siqiplemental  information  related  to 
hond  ballot  campaign  contributions  that 
are  required  to  he  disclosed  on  korm  G— 
37  under  the  jiroposed  rule  change. 

Effactivo  Ddto  Of  Proposed  Polo  (.’/umge 
'I’he  MSRB  requested  an  effective  date 
for  the  projiosed  rule  change  no  later 
than  the  .start  of  the  second  calendar 
(luarter  following  the  date  ol  SFG 
ap]noval. 


2.  Statutory  Basis 

'I'lie  MSRB  believes  that  the  inoiiosed 
rule  change  is  consistent  with  Section 
ir)B(l))(2)(G)  of  the  Act.  which  provides 
that  the  MSRB’s  rules  shall; 

In;  (kisigiied  to  iiievcuil  IVaudiileiil  and 
niaidiudative  acls  and  practices,  to  inoinule 
just  and  ecinilahle  i)rinciples  of  trade,  to 
(osier  cooiieration  and  coordination  with 
persons  engagiul  in  ri^gnlating,  clearing, 
settling,  processing  information  with  nispecl 
to.  and  facilitating  transactions  in  municipal 
securities  and  mimici|)al  financial  jirodncts. 
to  remove  impediments  to  and  jrerlecl  the 
mechanism  (d  a  Iree  and  open  market  in 
municipal  securities  and  municipal  financial 
liroducts.  and.  in  general,  to  protect 
investors,  municiiial  entities,  obligated 
l)ersons.  and  the  puhlic  interest. 

Tlu!  MSRB  htdiuvtis  that  tho  proposed 
rulo  change  is  consistent  with  Section 
1.5B(h)(2KG)  of  the  Act  hecau.se  it  is 
intended  to  protect  investors  and  the 
j)vd)lic  interest  and  prevent  fraudulent 
and  inaniinilative  acts  and  practices  by 
adding  greater  specificity  to  the  jmhlic 
disclosures  surrounding  contributions 
made  by  covered  parties  to  hond  ballot 
camiiaigns,  and  any  municijicd 
securities  business  awarded  pursuant  to 
such  hond  ballot  measure.  Access  to 
such  information  in  a  centralized  format 
on  the  MSRB’s  Web  site  (through  Form 
G-:f7)  has  and  will  continue  to 
sulistantially  increase  the  amount  ol 
information  availahh;  to  market 
participants,  thereby  increasing  market 

"■'rhinl  iiartins  indiido  issuias. 


triinsjiiirencv  and  strengtliening  inaiket 
integrity.  The  revisions  also  will  assist 
the  MSRB  in  its  on-going  review  of  Rule 
G-:i7  and  |)otential  conflicts  ol  interest 
or  other  practi(;e,s  that  may  present 
challenges  to  the  integrity  of  the 
municipid  securities  market  related  to 
])olitical  contributions  by  dealers  and 
dealer  personnel. 

B.  Sclf-Bogidatory  Organiy-ation's 
Statoniont  on  Bunion  on  Coinpotition 
The  MSRB  does  not  believe  that  the 
])ropo.sed  rule  change  would  impo.se  any 
burden  on  competition  not  necessary  or 
ainiropriate  in  furtherance  of  tin; 
purpo.ses  of  the  Act.  The  MSRB  .solit.ited 
comment  on  the  potential  burdens  of 
the  proposed  rule  change  in  the  Retpiest 
for  Gonnnent.  Among  the  (piestions 
asked  were; 

•  Would  the  draft  amendments  help 
to  protect  the  integrity  of  the  municipal 
securities  market,  and  are  there  sp(U.ific 
benefits  that  issuers,  investors  and  the 
puhlii;  (including  taxjiayers)  would 
realize  from  adojiting  the  draft 
amendments? 

•  Would  the  draft  amendments  have 
any  negative  effects  on  issuers,  investors 
and  the  iiuhlic.  or  on  tin;  fairness. 
effii;ien(;v  or  overall  integrity  of  the 
numi(;ii)<d  .sei;uritii!s  market;’  If  so. 
iileiisi!  des(;rihe  in  detail. 

•  Dealers  are  already  reiiuired  to 
colle(;t.  report  and  retain  re(;ords  of 
c.ertcun  inform;ition  in  conne(;tion  with 
hond  ballot  (;ampaign.s  under  the 
current  jirovisions  ol  Rules  G-27  and  (>- 
8.  What  would  he  the  in(;remental 
additional  burden,  if  any,  to  dealers  to 
collei;t.  report  and  retain  re(;ords  of  the 
additional  items  of  information  that 
would  be  retjuired  under  the  draft 
amendments? 

1  •  Are  there  alternative  methods  to 

providing  the  protections  sought  under 
the  draft  amendments  that  the  MSRB 
.should  consider  .md  that  would  he  more 
1  effective  and/or  less  burdensome? 

'I’he  spe(;ifi(;  c.omments  and  resjionses 
th(!reto  art!  disc.ussed  in  Bart  5.  Of  those 
commenters  addressing  issues  of 
burdens,  two  stated  that  any  burden  in 
connei;tion  with  tlu!  proposed  rule 
ch:mg(!  would  hi!  outweighed  by  thi! 
benefits,  and  five  c.ommenters 
su])i)ort(!d  (!ven  more  (!xpansive 
regulation  to.  among  other  things,  ban 
lo  dealers  from  making  contributions  to 
hond  ballot  (;ami)aigns.  The  MSRB 
lat  addressed  those  commenters  that  were 
1  criti(;iil  of  the  burdens  from  the 

projiosed  ride  c.hange  by  c.larifying 
(;ertain  definitions  and  allowing 
additional  time  for  implementation.  The 
.(  MSRB  also  notes  that  dealers  already  are 
required  to  report  information  on 
certain  contributions  anil  munic.iiial 
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.securities  l)usiness  on  Form  (J-37.  The 
j)ro|)o.se(l  rule  tliange  augments  existing 
Rule  (i— 37  1)V  ])roviiling  greater  clarity 
and  context  to  the  information  already 
provided  under  the  rule.  The  MSRH 
l)(4i(!ves  that  the  burdens  nisnlling  from 
the  ])ropo.s(!(l  new  di.sclosnnis  are 
outweighed  hv  the  benefits  accruing  to 
investors  and  the  marketplace  in 
general. 

The  M.SRB  htdieves  that  tluj.se 
incremental  burdens  are  necessary  ami 
appropriate  to  atldress  ongoing  concerns 
of  pay-to-play  practices  with  respect  to 
bond  ballot  campaign  contributions. 

The  additional  information  recininul  to 
he  reported  under  the  proposed  rule 
change  should  he  rciadilv  available  to 
dealers  and  the  public  and  is  generally 
consistent  with  the  type  of  information 
currentlv  reriuired  to  be  re])orted  under 
Rule  (;-'37. 

C.  Self-Iicgnldtorv  Organizai ion’s 
Stntoiuonl  on  (ionnnonts  on  tho 
Pvoposod  Halo  f./jonge  Rocoivod  From 
Mcmhors.  Participants,  or  Others 

In  th(!  Re(piest  for  (Comment.''  tin; 
M.SRB  re(piest(;d  comment  on  a  draft  of 
the  |)ropos(!d  rule  change.  .S])ecificallv. 
the  M.SRB  sought  comment  on  whetluir 
the  propos(;d  revisions  to  Rule  (1-37  and 
Rnl(!  (1-8.  as  de.scrihed  herein,  that 
would  re(|uir(;  additional  ])ul)lic 
disclosure  of  certain  information  ndated 
to  contributions  made  hv  covered 
parties  to  bond  ballot  campaigns,  and 
the  municipal  securities  business 
engagcul  in  by  deahirs  nisulting  from  the 
bond  ballot  cam|)aign  to  which  thciv 
contributed,  on  revised  Form  (i-37.  and 
th(!  maintenance!  of  records  related  to 
such  contributions,  would  he  useful  and 
helpful  to  the  market  in  monitoring  and 
accessing  such  deialer  contribution 
information.  In  addition,  the  Board 
sought  comments  from  the  indn.strv  and 
other  interested  i)arties  on  all  aspects  of 
the  proj)osed  rule  change  and  the  range 
of  practices  that  are  undertaken  by 
dealers,  municipal  advisors  and  other 
market  participants  in  connection  with 
contributions  to  bond  ballot  campaigns 
and  related  activities  that  can  give  list! 
to  concerns  regarding  the  integrity  of  the 
mnnicipal  securities  market. 

Discu.ssion  Of  (iomments 

Oomments  on  the  Rerpiest  for 
Oomment  were  niceived  from:  (1) 
Barclays;  (2)  Oalifornia  Association  of 
Oonnty  'rreasnrers  ami  Tax  Oollectors 
(“OAOTrO");  (3)  Oent(!r  for  Oompetitive 
Politics  ("OOP"):  (4)  Oovernment 
Financial  .Strategies  Inc.  (“OF.S");  (.'i) 
Magis  Advisors  (“Magis");  (ti)  Morgan 
.Stanley;  (7)  National  A.ssociation  of 


to()liii)t(!  14. 


Independent  Public  lunance  Advi.sors 
("NAIPFA");  and  (8)  .Securities  Industry 
and  lunancial  Markets  Assoi:iation 
(".SIFMA”).  .Summaries  of  these 
comments  and  the  M.SRB’s  responses 
follow. 

Ocncrai  Support 

Oomments:  Barclays  stated  the  “Board 
has  clearly  identified  tlu!  legitimate 
concerns  of  industry  jiarticipants  and 
market  observers  regarding  the  adver.se 
effect  bond  ballot  activity  by  deahirs  and 
MFPs  has  on  the  integrity  of  the 
municipal  securities  market.  .Such 
concerns  have  a  tendency  to  extend 
beyond  issuances  snp])orted  hv  bond 
ballot  camiiaigns  and  riiflect  poorly  on 
onr  indiKstry  as  a  whole."  OF.S  stated 
that  the  disclosures  contemplated  by  the 
projKised  rule  change  would  he  an 
important  step  in  preventing  ])ay-to-play 
activities  related  to  bond  ballot 
camjiaign  contributions.  3'he  M.SRB 
discusses  additional  comments  from 
these  and  other  commenters  below. 

'Pile  Hoard  shonid  consider 
aniendments  to  Hale  0-37  to  ban  dealer 
contril)idions  to  bond  Ixdlot  campen^ns. 
or  impose  a  ban  on  fntnre  business 
similar  to  that  for  certain  dealer 
campai<^n  contributions  to  issuer 
offici(ds. 

Oomments:  OAO 1' TO  recommended 
that  the  M.SRB  consider  amendments  to 
the  rule  that  would  include,  "an 
outright  ban  on  brokers,  dealers,  or  any 
other  municii)al  finance  ])rotessional.s 
from  contributing  to  bond  ballot 
nuiasures  and/or  their  related 
c;ommittee.s”  and  argued  that  such  a 
“ban  would  .sim])ly  ex])and  the  (!xisting 
ban  on  |)olitical  contributions  to  public 
officials  involved  in  ai)proving  related 
bond  transactions."  "*  (lAdTTf’  stated 
that  pay-to-play  activities  in  mnnicipal 
bond  elections  and  tran.sactions 
nndermines  the  competitive  i)roce.ss 
that  ensures  that  taxjjayer  money  is 
sjnmt  in  the  most  efficient  and  effective 
manner  and  suggested  that  the  M.SRB 
amend  Rule  (1—37  to  “either  shed  light 
on  or  eliminate  i)ay-to-])lav  activities." 
Magis  expres.sed  opposition  to  any 
circum.stance  where  any  markcit 
profe.ssional  is  permittcid  to  directly,  or 
indirectly,  contribute  to  bond  ballot 
campaigns  that  s(!rve  the  intere.sts  of 
such  a  j)artici|)ant. 

Barclays  asked  the  Board  to  sciek  a 
more  direct  means  to  "addniss  conflicts 
of  intere.st,  actual  and  a])parent.  raised 
hv  cash  and  in-kind  contributions  of 


"'CACTfC  indiciilod  Ihid  llii!  liond  IhiIIoI 
conlrihutiDii  prohicun  is  most  pnn'idinil  liir  scjiool 
district  Uniuicin^s  in  Ciditdrniii  diut  to  proposition 
;itl.  Tlio  proposition  wns  (niactod  in  I'DtKI  and. 
lowiMtal  to  Iron)  (i(>‘X>.  tlio  amount  ol  voter 
approval  niMalod  to  approve  a  bond  l)aliot  iiKNisure. 


dealers  and  tluiir  munieijjal  finance 
personnel  (“MFBs")  to  bond  ballot 
campaigns."  Barchiys  suggested  that  the 
Boiird  consider  meiisures  that  would 
Itrohihit  deahtrs  from  tingaging  in 
municipal  securities  business  for  a 
lihuirly  defimtd  period  of  time  ;tfter  tlu! 
d(!aler  or  any  of  its  MFPs  has  m:ide  a 
non-de  mininns  ciish  or  in-kind 
contribution  to  support  a  bond  hiillot 
campaign  authorizitig  such  munici])al 
set:uriti(!s  husimi.ss.  Biircl.iys  arguetl  that 
the  terms  of  such  a  prohibition  should 
not  turn  on  whether  a  dealer  expects  to 
1)1!,  or  is.  reimhurs(!d  for  such 
contributions,  and  should  a])])lv  with 
r(!.sp(!ct  to  the  kinds  of  suj)port  activities 
identified  in  the  Recpiest  for  (lomment 
(e.g..  polling)  whether  or  not  loc:al  law 
would  permit  an  issuer  to  engage  in 
such  activity. 

Morgan  .Stanley  cited  a  .San  Franci.sco 
(Ihronicle  article  that  oh.served  that  "in 
l.'iO  of  l.'i.'i  cases  (97%)  where  a  dealer 
contributed  to  sup])ort  a  bond  ballot 
(!lection  that  authorized  the  bonds  the 
underwriter  was  hired  to  underwrite” 
and  statiul  that  "|t|he  continued 
allowanci!  of  this  wid(!ly  j)erceived  pay- 
to-play  practice  damag(!s  the  integrity  of 
the  mnnicipal  marketplace  and  allows 
outsid(!rs  (r(!gnlators,  journalists  and 
politicians)  to  (]U(!stion  the  practices  of 
our  mark(!t])lac(!.”  NAIPFA  stated  that 
the  ])ropo.s(!d  amendmi!nts  to  Rulf!  (1-37 
do  not  go  far  enough  in  terms  of 
curtailing  the  ])ractice  of  contributing  to 
bond  ballot  cam])aign  committees  and 
will  lik(!ly  not  hav(!  a  significant  im|)act 
on  such  contributions.  NAIPFA  also 
stated  that  it  is  unsure  how  the 
amendments  alone  will  benefit  issuers 
or  the  ])uhlic  intere.st  since  the  propos(!d 
rule  change  does  not  ])rohihit  or  limit 
the  |)ractice  of  contributions  to  bond 
ballot  campaigns.  Finally,  NAIPFA 
stated  that  bond  ballot  contributions  are 
often  made,  "for  the  purpose  of 
inlluencing  the  selection  or  retention  of 
underwriters,  and  are  thus  the 
etiuivalent  of  the  impermi.ssihle  ])ay-to- 
l)lay  contributions  already  banned 
under  curr(!nt  Rule  (1-37.”  GF.S  hi!lieve.s 
that  further  action  will  h(!  warranted  as 
the  Board  continues  to  examine  this 
area  of  rnlemaking. 

MSHH  Response:  The  M.SRB  l)(!li(!V(!s 
that  th(!  additional  disclosures  recpiired 
by  the  pro])osed  rule  change  are  an 
appropriate  regidatory  r(!Sj)on.se  to  the 
conc(!rns  identified.  The  M.SRB  l)(!liev(!s 
that  providing  ])ul)lic  access  to 
di.sclosur(!s  of  d(!aler  contributions  to 
bond  ballot  cam])aigns  in  a  centralizixl 
format  on  the  MSRB's  Web  site  (through 
Form  (1-37)  has  suh.stantially  increa.sed 
the  amount  of  information  available  to 


'''  Sue  loollloll!  14. 


niarkot  ])artic:i))iints,  llKualiy  incroasing 
market  transparency  and  strengthening 
market  integrity. 

'I'he  information  gatliered  pnrsnant  to 
llie  proposed  ride  change,  coupled  witli 
tlie  existing  reipiirements  ol  Knle 
will  assi.st  the  Board  as  it  continues  to 
monitor  dealer  and  dealer  jiersonnel 
contrihntion  disclosures.  Snc.h 
monitoring  will  allow  the  Board  to 
determine,  in  the  Intnre.  whethei  a 
corresiionding  ban  on  hnsiness.  as  a 
result  of  such  contributions,  wonld  he 
necessary  to  adilress  any  real  oi 
perceived  linkage  between  snch 
contributions  to  bond  ballot  camjiaigns 
(and  related  activities)  and  the  award  oi 
mnnicil)al  securities  hnsiness. 

77ic  MSHB  should  amend  Hide  G-37 
to  request  ceiiain  additional  disclosures 
related  to  deiders'  and  their  MFPs' 
contri})utions  to  bond  Indlot  cainpidgns. 

Gonunents:  C’.ACTTC  snjiiiorted  the 
additional  disclosure  reipiirements  lor 
bond  ballot  camiiaigns  and  stated  that 
an  amendment  to  Rule  (j— .t7  is 
“necessary  to  reduce  the  percejition  ot 
pay-to-])lay  and  to  help  en.snie  that 
underwriters  and  other  mnnic.iiial 
financial  ])rofessionals  are  not  awarded 
bond  transactions  because  they  have 
contributed  to  related  bond  ballot 
measures.”  SIFMA  -"  also  snpimrted  tlu 
in'ojiosed  ride  change  to  reqnire 
disclosure  ol  whether  a  dealer  oi  any  ot 
its  Mk'Bs  or  non-Mk’B  executive  ollicers 
received  payments  or  reimhnr.sements. 
related  to  anv  bond  issuance  resulting 
from  a  bond  ballot  camiiaign  to  which 
the  dealer,  its  MFB  or  non-MFB 
executive  officer  or  api)lii;ahle  BA(. 
i;ontrihiited.  from  any  third  party. 

SIFMA  stated  that  these  iiaymenls  or 
reimbursements  are  not  ixmimon  and 
.should  he  disclosed.  SIFMA  stated  that 
snch  payments  wonld  he  known  to  the 
dealer  and  disclosure  wonld  not  i:anse 
much  burden  on  the  dealer  and  it  would 
he  material  if  any  snch  payments  were 
made.  SIFMA  also  sniiiiorted  the 
proposed  rule  change  to  reipiire  dealers 
to  provide  the  complete  name  ot  the 
entity  that  will  issue  the  bonds  that 
were  authorized  by  the  bond  ballot 
campaign,  to  which  a  contrihntion  was 
made  by  the  dealer,  its  MFF  or  non-MFl 
exec.ntive  officer  (other  than  i\  de 
m/n/mis  contrihntion)  or  apjilicahlc 

PAC.  SIFMA  .stated  that  the  name  of  tin 
issuer  is  always  known  by  the  dealei 
and  wonld  he  henefic.ial  if  di.sclo.sed  on 
F’orm  C,-37  and  that  snch  increased 
transparency  wonld  create  more  benefits 
than  burdens  on  the  regulated  dealer 
community. 

-'>Mui”iin  .Sliinliiy  sui>p()rts  tlui  .SII'MA  c.omnuinl 
lottiM'. 


CIFS  expressed  concern  about  the  lack 
of  transiiarency  in  school  bond 
campaign  fundings  and  how  it  leads  to 
corrniition.  GFS  stated  that  it  wonld  he 
helpful  to  place  in  the  public  record 
information  regarding  the  spiualic 
issuers  and  bond  issues  implii;aled 
through  the  actions  of  Mldks.  GFS 
suggested  reipnring  the  disclosure,  "ol 
comiiensation  in  excess  ol  general 
industry  comjnmsation  jnactices 
*  *  GFS  also  suggested  requiring 

the  disclosure  of  relevant  information  to 
investors  when  firms  jiarticipating  in 
the  bond  i.ssne  have  contributed  to 
election  cainjiaigns  and  the  election 
campaigns  to  which  the  imderwi  iters 
have  contributed  are  administered  by 
municipal  advisors.  Magis  stated  that 
there  may  he  compelling  reason.s  to 
reqnire  that  disclosure  of  jiotential 
conflicts  of  interest  also  he  made  in 
official  statements  "in  order  to  avoid 
introducing  error  or  omission  to  the 
issuer's  ofticial  statement.  (jFS  also 
recommended  requiring  reporting  oi 
payments  made  by  underwriters  to  (not 
only  payments  received  Irom)  othei 
professionals,  snch  as  linancial  advisois 
and  election  advisors  and  channeled 
through  bond  ballot  canqiaigns. 

MSUIi  Hesponse-.'Vhv.  MSRB  believes 
that  the  additional  disclosures  that  will 
*  he  reipiired  under  the  jiropo.sed  inle 
change  provide  the  approjiriate  tyjies  ol 
information  that  should  he  disclosed  to 
the  general  inihlic..  including  investors, 
about  when  firms  jiarticijiating  in  bond 
issues  have  contributed  to  election 
canqiaigns.  by  providing  additional 
information  that  has  not  iirevionsly 
been  collected  and  made  available  to  the 
public.  Snch  additional  information 
includes;  (a)  Requiring  dealers  to 
disclose  the  full  issuer  name  and  the 
full  issue  description,  which  will 
iirovide  increa.sed  public  disclosure  of 
the  siiecific  iirimary  offering  or  offerings 
that  resulted  from  the  bond  ballot 
camjjaign  to  wliich  the  dealei,  oi  theii 
personnel,  contributed  and  was  required 
to  disclose  under  existing  Ride  G-.f7; 
and  (h)  requiring  dealers  to  disclose 
additional  information  about  in-kind 
contributions  that  are  made  to  bond 
ballot  canqiaigns,  including  the  value 
and  nature  of  goods  and  .services  that 
are  provided  to  the  campaign  and  any 
ancillary  services  that  are  provided  to. 
on  behalf  of.  or  in  furtherance  oi  the 
bond  ballot  canqiaign  by  a  dealer. 

The  MSRB  does  not  believe  there 
presently  is  a  readily  accessible 
standarii  or  a  "base-line  level  oi 
c.onqiensation  for  mnnicipal  securities 
transactions  that  wonld  allow  di.sclosnre 
of  “excess”  comiKinsation  as  urged  by 
GFS.  In  resiionse  to  comments 
sngge.sting  that  dealers  should  di.si.lose 


whether  a  bond  ballot  cainjiaign  is 
administered  by  a  municipal  advisor, 
the  MSRB  believes  that  actual 
knowledge  of  whether  the  bond  ballot 
campaign  is  administered  by  a 
municipal  advisor  wonld  he  leqnired, 
and  that  snch  information  is  not 
oenerallv  known  or  available  to  snpjioit 
a  comprehensive  disclosure  standard  tor 
the  industry  at  this  time. 

In  response  to  Magis's  suggestion  to 
reipiire  the  disclosure  of  iiotential 
conflicts  of  interest  in  official 
.statements,  the  MSRB  notes  that  it  does 
not  have  regulatory  authority  ovei 
issuers,  and  therefore  does  not  have  the 
authority  to  establish  reipiirements 
regarding  the  content  oi  oflicial 
statements.  The  MSRB  believes  that 
GFS’s  recommendation  to  reiiort  the 
payments  made  by  underwriters  to  other 
professionals  that  may  he  channeled 
through  bond  election  camjiaigns  is  not 
necessary  bec.anse.  to  the  extent  that 
.snch  payments  wonld  rejiresent  indirect 
contrihntions  by  the  dealer  to  a  bond 
ballot  cainjiaign.  snc.h  indirect 
i.ontrihntions  already  are  required  to  he 
disc.lo.sed  under  c.nrrent  Rule 

The  })roposed  amendments  to  Hide 
37  raise  constitutional  concerns. 

Comments:  C.GP  noted  its  conc.erns 
that  "the  Board  may  take  further  ac.tion 
regarding  dealer  and  dealer  jiersonnel 
contributions  to  bond  ballot  camjiaigns. 
nj)  to  and  inc.lnding  a  c.orresjionding 
ban  on  business  as  a  result  of  c.ertain 
contributions.”  GGF  stated  that  the 
Board  has  overlooked  the  long-standing 
c.onstitiitional  distinction  between 
contrihntions  to  candidates  and  those 
given  to  siqijiort  or  ojijiose  ballot 
initiatives.  “Simjily  jint,  ballot  measure 
c.omniittees  receive  stronger 
constitutional  protec.tion  against 
government  regulation  than  do 
candidates.”  GGF  also  argued  that  the 
MSRB's  concern  about  certain  jirac.tices 
related  to  bond  ballot  camjiaigns  have 
nothing  to  do  with  the  creation  ol  a  qmd 
pro  quo  arrangement  between  the  bond 
ballot  measure  committee  and  the 
contrihntors  because  the  bond  ballot 
measure  committee  is.  under  the  law.  an 
entirely  sejiarate  entity  Irom  the  i.ssner. 
"There  is  no  identity  of  interests 
between  the  jierson  snjijiorted  ior 
election  and  the  jierson  making  Idling 
and  issuing  decisions,  as  is  the  c.ase  in 
the  c.andidate  context  anil  as  the  D.(..  ^ 
Gircnit  required  in  Blount.  The.  Board  s 
announcement  and  analysis  make  no 
mention  ol  this  crucial  distinction. 

GGF  sm’ge.sted  that  the  Board  take  into 
consideration  the  fact  that  "liallot  issue, 
ballot  measure,  and  indejiendent 
exjienditnre  c.onnnittees  are  granted  lar 
more  constitutional  protec.tion  than  are 
candidate  committees." 
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MSIW  /te.s/;o/7.s-e;  The  MSRI5 
recognizes  the  di.stinctions  between 
contributions  to  candidates  and  l)ond 
ballot  campaigns.  The  MSRH  believes 
that  the  nHiuirement  under  the  proposed 
rule  change  to  have  dealers  })rovides 
additional,  basic  inrorinalion  pertaining 
to  contributions  to  bond  ballot 
campaigns  ami  any  subscupient 
nmnici|)al  securities  business  does  not 
impinge  upon  the  First  Amendment 
riglits  ot  imlividuals  and/or  firms  that 
will  be  responsible  for  providing 
disclosure  of  bond  ballot  campaign 
contributions.-'  As  noted  previously, 
the  proj)osed  rule  change  onlv  will 
nupiire  disclosure  of  additional 
information  pertaining  to  contributions 
to.  and  municipal  securities  business 
from,  bond  ballot  cam|)aigns  and  will 
not  prohibit  ct)ntributions  ti)  such 
campaigns. 

(.leriain  chahn  cmd  (hmler  parsanmd 
conlrihutions  to.  and  octivitios  rolatod 
to.  l)ond  hallot  caiiijxdi’ns  viohito  stoto 
Ian  s  in  certain  jurisdictions. 

(Comments:  Magis  cited  an  ojjinion  of 
the  ('.alifornia  Legislative  Counsers 
Office  that  “a  .school  district  or  other 
local  agency  may  not  cijiidition  the 
award  of  an  agreemumt  to  provich;  bond 
underwriting  .services  on  the 
underwriter  also  ])roviding  campaign 
services  in  support  of  that  bond  nusisure 
or  another  bond  nuiasure  j)roposed  by 
the  school  district  or  other  local 
agency."  Magis  also  stated  that 
(’.alifornia  law  i)rohibits  tin;  ex])enditure 
of  j)ublic  monies  on  el(;ctione(!ring. 

(IF.S  argiuul  that  certain  bond  ballot 
cam])aign  practices  are  contrary  to  the 
Best  Practice  ret;ommendation  of  the 
(Government  Finance  Officers 
Association  and  that 

hllien!  an;  variations  in  i)on(!  (declion 
(:ontril)ution  pattcaais.  Otliiir  inuhn'writnrs 
siini)ly  a(lininisl(!r  bond  idciclion  (:ain|)aigns 
tluniisolvcis.  In  doing  so.  those  firms  provide 
Ixitli  inonetarv  and  in-kind  \  alne.  Those 
und(!r\vril(!rs  may  advertise!  this  function  as 
a  “seirvice"  jerovideul  to  issuers.  Y(!t.  in 
(Galilornia  and  otheir  slal<!s  the  issuers  cannot 
administ(!r  bond  (ihuMion  campaigns 
Iheinscilves.  .Still,  in  those  facts  and 
circumstances.  Ihi!  issiniis  invariably  (!mploy 
ihosf!  underwriters  to  umhirwritc!  the  bonds 
the  voters  approve.  Tlu!  ])raclice  lias  the 
ap|)earance  of  those  issuers  doing  indirectly 
through  immici|)al  finance!  |)re>fe!ssie)nals 
what  the!  issu(!rs  ciunieit  dei  elire!ctlv. 


tn  tiloiint  V.  Si-i  iirilics  and  lls( 

(jiiiimixsion.  (>1  F.aet  IKtH.  '148  (IK!  (ar.  till! 

t)islrii:t  (’.(uiil  il(!|(!nnin(!il  that  e!xisting  Kiili!(t-37 
a(tvanc:e!il  a  ceiilipiilliiig  giiviaiiniaiital  inteirest  ti) 
proteeM  iiiv(!stors  that  eliel  licit  aliriitgi!  First 
.\iiii!niliii(!nt  riglits  and  stated  that  ''niiiiiii:ipai 
rinaMi:ii  pnifessieinals  are  iieit  in  anv  wav  ri!stri(:te!d 
treiin  eiig.iging  in  the  vast  inajiiritv  eif  political 
activities,  including  making  direc:t  expeindituriis  lor 
the  i!xpn!Ssion  of  their  views  *  *  *." 


MSIW  Hcsponsc:'Y\n'.  MSRB  has 
previously  stated  that  coutrilnttions  and 
expenditures  by  certiiin  dealers  and 
dealer  personnel  mav  assist  ;m  isstier  in 
iivoiding  state  hiw  re.strictions.  and 
depending  on  the  totality  of  the  facts 
iind  circumstcmces,  could 
independently  violate  Rule  (G-17,  even 
if  tiot  iireclttded  by  Rttle  (G-87.--  The 
MSRB  does  not  Intlieve  that  <my 
additional  changes  in  Rttle  ('i-87  tire 
necessary  tit  this  time. 

The  proposed  ainendinents  to  lh(^ 
definitions  of  “contribution”  and  “de 
mini  mis”  in  Hale  G-37  are  problematic. 

Gomments:  SIFMA  .stated  that 
including  election  services  or  colltitttrtil 
work  provided  on  behalf  of  an  i.ssuer.  in 
addition  to  work  done  on  behalf  of  a 
bond  biillot  campaign  committee,  in  the 
revi.sed  definition  of  “contribution”  to 
include  the  full  range  of  cash  and  in- 
kind  contributions  is  a  significant 
chtmge  that  greatly  exjiands  the  scope  of 
the  rejiorting  obligations  to  cover 
frerjuent  routine  communications 
between  issuers  and  underwriters. 
.SIFMA  beilieves  the  proposeid 
ame!ndm(!nt  blurs  the  line  between  work 
done  for  tlu;  bond  ballot  campaign 
committee  wbit.h  is  to  be  rejiortiid  on 
l‘'orm  (G— 87  and  traditional  work  for  tlu; 
i.ssiK!!'  completed  as  part  of  the  imblic 
finance  transaction.  .SIh’MA  .stated  that 
only  in-kind  contributions  to  the  bond 
ballot  committee  it.self  should  Ix! 
r(!portabl(!  and  that  references  to  work 
providiul  to  the  i.ssuer  should  be  struck 
from  the  proposed  rule  change.  .SIFMA 
argued  that  it  would  be  burdensome  on 
the  dealer  community  to  sejiaratelv 
distinguish,  track,  (juantify  and  rejiort 
such  information  to  the  M.SRB.  .SIFMA 
agreed  that  work  done  for  or 
contributions  made  to  the  actual  bond 
ballot  campaign  committee  should  be 
disclosed,  as  the  bond  ballot  campaign 
committee  is  a  separate  legal  entity  from 
the  issuer. 


--M.SRH  Hull!  (1-17  pn)vi<ii!s  that,  in  tlii!  c:<)n(liu;l 
(if  its  iiuiiiicipal  sdcuriliiis  (ir  municipal  adviscirv 
activities,  cacti  dealer  and  nnmicipal  adviser  sliall 
disil  fairly  with  all  persens  and  shall  net  engage  in 
any  deciiptive.  dishenest.  er  unfair  practice.  These 
principles  ef  fair  practice  have  pnwiensly  heen 
viewed  as  applicahle  in  llu!  centexi  ef  the  Vl.SKIFs 
efferts  te  eliminate  pav-te-plav  activities  in  the 
nnmicipal  siicnrilies  market.  c.g..  M.SKI!  Nelici! 
2t)ti:i-:t2  (August  (i.  2l)0:i);  In  tlu-  MnUnv  oj  Pryor. 
.MfCli-nilon.  Connis  h-  Co.  ol  ol..  Order  Making 
Findings  and  inipesing  Remedial  .Sanctiens  and  a 
Oease-and-Desist  Ordiir  (Fiihruarv  (i.  21102)  (lireker- 
d(!al(!r  vielated  Rule  (i-l  7  hv  cenciialing  certain 
pelitical  centrilintiens  that  weuhl  have  triggered  a 
hail  (in  hnsiness  under  Rule  (;-:i7).  .See  also  M.SRIl 
Reperls.  Draft  Rule(:-:i7.  (iencerning  I’elitical 
(ienirihutiens  in  the  Municipal  .Securities  Mark(!l. 
Vehnne  lit.  Numh(!r4  (August.  'leslimenv  ef 

diaries  W.  Fish,  diairman.  Muiiici|ial  .Securities 
Rulemaking  Heard  liefere  the  .Sulicennniltei!  en 
'I'elecennnnnicatiens  and  F'inance  ef  the  (iennnitt(!e 
en  laiergv  and  Oennnerce.  United  .States  I  leuse  ef 
Representatives  (.Seplemher  7.  lOtkt)  at  .'iO.  n.titi. 


NAIF1*'A  statod  its  su])])ort  of  tho 
M.SRB’s  proiiosod  omoiuhucnt  to 
address  "in-kind”  contributions.  (GF.S 
slated  that  it  would  lu;  helpftil  to 
include  reporting  of  in-kind 
contributions  ;md  the  vahie  of  in-kind 
contribtitions.  which  tire  excluded  from 
current  reporting  retpiiremenls  tinder 
Rtilt!  (G-87. 

MSHB  He.sponse:  The  M.SRB  believes 
the  public  disclosure  of  all  jiolitical 
contributions,  including  cash  and  in- 
kind  services,  will  allow  for  greater 
])ublic  scrulinv  of  such  contributions 
and  the  ])otential  connection  between 
them  iind  the  awarding  of  municipal 
.securities  btisine.ss.  However,  the  M.SRB 
agrees  that  the  definition  of 
“contribution”  should  not  include  work 
provided  to  or  on  behalf  of  the  issuer 
that  is  related  to  the  completion  of 
municipal  securities  busintiss.  The 
M.SRB  has  amended  the  propo.sed  rule 
change  to  clarify  the  ajijiropriate  nexus 
between  ancillary  services  ]irt)vided  to, 
on  btthalf  of.  or  in  furtherance  of  a  bond 
bitllot  camiiiiign  by  a  dealer  or  deahtr 
lier.sonnel.  The  revisions  will  assist  with 
clarifying  that  in-kind  contributions  that 
wouhl  be  retpiired  to  be  rejiorted  bv 
de.ilers  will  .solely  be  reejuired  with 
riispect  to  activiti(!s  nilated  to  a  bond 
ballot  campaign  and  not  with  resjiect  to 
activities  undertaken  to  complete  the 
associated  municipal  securities 
business. 

The  M.SRB  also  notes  that  the  term 
“contribution.”  as  defined  in  Rule  (G-87. 
includes  anything  of  value,  which  has 
been  interjinited  to  include  in-kind 
contributions.--'  The  jiroposed  rule 
change  will  (istablish  that  the  disclosure 
of  in-kind  contributions  must  include 
both  the  value  and  the  nature  of  the 
goods  or  services  jirovided. 

The  proposed  amendments  will 
impose  undue  hardens  on  deiders. 

(iomment:  CC.P  stated  that  the 
projio.sed  rule  change  would  impost! 
only  recordkeejiing  burdens  and  would 
do  iittle  to  advant;e  the  M.SRB’s 
anticorruption  mission.  (GCF  stated  that 
the  recordkeeiiing  retjuirements  for  in- 
kind  contributions  do  little  to  prevent 
corru])tion  and  would  chill  a  kind  of 
political  jiarticipation — volunteer  work. 
In  addition,  (G(GF  stated  that  by  requiring 
ri!cordkeeping  of  non-t/e  minimis 
contributions,  and  defining  such 
contributions  at  the  same  rate  as  those 


-  ‘  .S’cc  Rul(!  lnl(iipr(!l<ili(ins.  Quiislidiis  iind 
Aiiswdi's  Cldiicdiiiing  I’dlilic.il  (xnilriliutidiis  iind 
I’l'dliiliitidiis  dll  Mniiicipiil  .Sdcnritids  Hiisiiidss:  Rnid 
(^27.  Qiidslidii  II.  IH  (Miiv  24.  1!)i)4).  l-dr  (ixiillipli!. 
il  ii  MFI’  ii.sd.s  (l(!iil(!r'.s  l■(!S(lnr(:ds  (c.g..  ii  piililiciil 
piisilidii  iiii|idi'  priipiinid  liv  ddiilnr  pdrsdiiiidl)  (ir 
incnr.s  dxpnii.sd.s  in  llid  cdiidncl  (itildiildr  vdlinit(!(!r 
wdi'k  (d.g..  Iid.sting  il  I'dciiptidii).  tlidii  llid  viiliid  (it 
.such  i-d.sdiircd.s  (ir  (ixpiinsds  wiinld  cdii.stilnid  ii 
ddiitrilintidii. 
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for  c;andi(lato.s,  the  j)roi)ose(l  revisions  1 

conl'late  contributions  to  candidates  coi 

witli  tliose  to  sni)port  or  oi)pose  ballot  coi 
initiatives. 

MSIW  Basponst^:  Tbe  M.SK15  believes  rei 
the  reciuirements  of  tbe  proposed  ride  coi 
change  are  necessary  and  appropriate  Mi 
and  will  assist  tbe  Board  and  tbe  jinblic  eft 
in  determining  whether  tbe  awarding  ol  mi 
nuinicijial  securities  business  is  linked  re; 
to  certain  dealer  and  dealer  personnel 
contributions  to  bond  ballot  canpiaigns.  re 
The  jiropo.sed  ride  change  will  assist  s): 

with  advancing  tbe  anticorruiition  w 

objective  of  Rule  G-37.  Tbe  M.SRB  b; 

believes  that  potential  burdens  that  may  d< 
be  caused  by  tbe  recordkeeping  ni 

reipiirements  of  tbe  jiroposed  rule  iv 

change  will  be  offset  by  tbe  benefits  to  V 
tbe  MSRB  and  tbe  imblic  tbrongb  n 

greater  clarity  and  context  to  existing  ii 
bond  ballot  campaign  contribution  si 

disclosures.  Fbe  MSRB  notes  that  s 

dealers  currently  report  certain  jiolitical  d 
camjiaign  contributions  and  tbe  e 

increased  reporting  and  submission  1: 

reipiirements  of  tbe  propo.sed  rule  ? 

change  will  only  involve  a  slight,  t 

incremental  increase  to  existing 
reipiirements.  * 

Tbe  MSRB  also  notes  that  certain  ( 

dealers  also  are  reipiired  to  report  bond  ] 
ballot  contribution  information  at  tbe 
state  and  local  level.  1  bese 
requirements  demonstrate  tbe  strong 
public,  interest  for  rejiorting  such 
c.ontribntions.  and  for  dealers  in  snc.b 
jurisdictions,  tbe  burdens  of  tbe 
jiroposed  rule  change  are  arguably  even 
lower. 

Tbe  MSRB  does  not  believe  that  tbe 
propo.sed  rule  change  will  inobibit  or 
regulate  personal  volunteer  work  by 
dealers  and  MFPs  nor  will  it  chill 
volunteer  work  as  siigge.sted  by  (XiP. 

Tbe  proposed  rule  change  will  require 
tbe  disclosure  of  tbe  contribution 
amounts  that  are  made  to  bond  ballot 
campaigns  by  covered  jiarties  which,  in 
tbe  case  of  in-kind  contributions, 
include  both  tbe  value  and  tbe  nature  of 
tbe  goods  or  services  provided, 
inc.biding  any  ancillary  services 
jirovided  to,  on  bebali  ol,  or  in 
fiirtberance  of  tbe  bond  ballot  c,ampaign. 
As  with  existing  Rule  G-:f7.  tbe 
projiosed  rule  change  does  not  prohibit 
or  restrict  individual  personal  volunteer 
work.-"* 

<  Ibid.  'I'lu!  M.SRH  liiis  pnivioiisly  provicltul 

rof-aniing  llio  Iniiilnianl  ol Conlriluilions  as 
"lu!  us(!  ol'iloalor  rosourcos  or  llio  iiuairrtMico  ol 
oxpoiisds  l)V  (loalors  in  oonnoclion  with  a  political 
campaign.  Tlui  MSKll  has  niado  clear  that  l^ulo  (,— 

;i7  (lo(!S  not  prohihil  or  limit  individuals  Irom 
l)rovidin<>  volnnlonr  sorviens  in  support  ol  an  issiua- 
olTicial.  and  has  also  noted  that  certain  incidental 
expenses  incurred  hy  such  individual  would 
oenerallv  not  he  Irealiul  as  a  contrihniion.  .Sec  Rule 
C-S?  Question  and  Answer  II.  IK  (May  24.  1<)!)4). 


Tbe  MSRB  does  not  agree  with  CXiP’s  si 
comment  that  defining  i/e  minimis  t\ 

contributions  at  tbe  same  level  as  those  c. 
for  candidates,  and  tbe  attendant  e 

recordkeeiiing  requirements  tor  in-kind  c 
contributions,  is  im])roi)er.  Rather,  tbe  it 
MSRB  believes  that  there  tire  b 

efficiencies  in  maintaining  c.onsistent  i/i;  e 
minimis  levels  lor  Rule  (j— .57.  even  with  } 
respect  to  in-kind  contribntion.s.  i 

(iomnwnt :  Slk'MA  stated  tbiit  1 

requiring  tbe  dealer  to  provide  tbe  ; 

specific  date  on  wbicb  a  contribntion  ( 

w;is  given  by  tbe  dealer  to  tbe  bond  1 

ballot  campaign  is  burdensome  1 

depending  upon  tbe  number  of  non-i/i* 
minimis  rejiortable  c.ontribntions  that 
need  to  be  tracked  and  reported  to  tbe 
MSRB.  SIFMA  requested  that  tbe  MSRB 
not  expand  tbe  Form  G— 37  disclosuri!  to 
include  tbe  specific  date  tbe  dealet  was 
selected  to  engage  in  mnnicipal 
securities  business  becan.se  tbe  date  tbe 
detiler  was  selected  to  engtige  in  sneb 
mnnicijtal  securities  business  may  not 
be  clear  or  tiscertaimible  by  tbe  dealer. 
SIFMA  believes  that  eac.b  issuer 
typically  has  its  own  metbod  lor  tbe 
selec.tion  and  fintil  iipjiroval  of 
underwriters,  wbicb  makes  it  dillicnlt 
or  imjtossible  to  stcindardize  tbe 
jirocess. 

MSHB  Bnsponsn:  In  respon.se  to 
Slk'MA’s  c.onc.ern  over  difficulties  in 
identifving  the  ])reci.se  date  when  a 
de.iler  is  selected  to  engage  in  a 
mimicipitl  securities  business,  tbe 
MSRB  has  proposed  defining  a  new 
term;  “report.ible  date  ol  .selection. 
Sjtecific.allv.  tbe  ‘•reportable  date  ol 
selection”  will  be  tbe  date  of  tbe  earliest 
to  occur  of  (i)  Tbe  exec.ution  ot  an 
engagement  letter,  (ii)  tbe  execution  of 
a  bond  purc.ba.se  agreement,  or  (iii)  tbe 
receipt  of  formal  notification  (jirovided 
either  in  writing  or  orally)  from,  or  on 
behalf  of.  tbe  issuer  that  tbe  dealer  has 
been  selected  to  engage  in  nuiniciiial 
1  securities  business. 

Commnnts:  SIFMA  requested  that  any 
)f  rule  change  be  ajijilied  from  its  efiective 
ditto  forward,  with  no  contributions 
made,  or  tran.sactions  sold  or  issued 
before  tbe  effective  date  of  tbe  rule,  be 


F'oi  nxiimpln.  pursomil  liXiMiusns  incnrrnd  hy  an 
Ml'l’  in  lh(i  cnniluc.t  nl  vnlnntnnr  work,  which 
oxponsos  arc  pumly  incidimlal  to  Ihn  vohmliaM' 
work  and  arc  nnroimhnrsod  hy  tho  doalor  cah 
taros  and  pcirsonal  moals).  woidd  not  conslilul(!  a 
rxintrihution.  Also  srr  Rnlo  ll-it? .  Qnostion  II.  it) 
(Ansnsl  IK.  Itlft4).  An  oinjiloyoo  ota  doalor 
■;(Miorallv  can  donato  Ihoir  limo  to  an  issnor 
ollicial's  caini)ai^n  without  such  linn!  Ixiiii};  viowod 
as  a  conirihntion  hy  tho  disdi!!'  to  Iho  idlicial.  so 
long  as  Iho  om|)lovoo  is  volnnloorina  his  or  hor  linn 
dnriu"  non-work  hours,  or  is  nsinj;  pr(!vionsly 
acernod  vacation  limo  or  tin!  doidor  is  not  olhorwist 
paying  tho  om|)lovoo's  salary  (o.“..  iin  unpaid  loa\o 
of  ahsonco).  Thoso  principlos  would  ap|)ly  oqiiidly 
lo  individuals  providina  volnnloor  .sorvicos  in 
connoction  with  a  hond  hallol  campiiiKH- 


snbjec.t  to  rejiorting.  SIFMA  jirojiosed  “a 
two-year  look  bac.k  for  c.ontribntions  by 
c.iirrent  individual  MFPs  or  non-MkPs 
executive  officers  for  bond  ballot 
camjiaign  contributions  that  result  in  a 
nnmicijial  bond  offering  underwritten 
by  tbe  dealer,  to  be  jibased  in  from  tbe 
effective  date  of  tbe  rule."  SIFMA  also 
jirojiosed  a  limitation  on  rejiorting 
mnnicijiiil  securities  business  resulting 
from  a  bond  liiillot  c.amjiaign  to  wbicb 
a  c.ontribution  was  made  so  that  tbe 
dealer  would  only  be  required  to  look 
back  two  years  jirior  to  the  business 
being  undertaken .  and  that 
“tran.sactions  underwritten  by  tbe  dealer 
after  a  contriliiition  was  made  to  a  bond 
ballot  camjiaign  committee  by  a  former 
emjiloyee  sbiiuld  not  need  to  be 
rejiorted.” 

NAIPFA  stated  that  “any  burden, 
inc.remental  or  otherwise.  jilai:ed  njion 
mnnicijial  market  jiarticijiants  in 
connection  with  tbe  imjiosition  of  tbe 
Amendments  will  be  ontweigbed  by  tbe 
benefits  that  tbe  Amendments  will  have 
to  tbe  mnnic.ijial  market  in  terms  of 
imjiroving  hiring  jira(;tices,  nicirket 
tnmsjiarency,  and  tbe  jiolic.ing  ot 
dealer  c.ontrilintions  to  bond  ballot 
camjiaigns.  .Similiirly.  (d'S  stated  tlitit  it 
does  not  liitlieve  tbe  disc.losiire 
requirements  that  are  c.ontemjilated  by 
tbe  jirojiosed  rule  cbiinge  would  imjio.se 
undue  burdens  on  underwriters,  nor 
would  a  future  extension  of  tbe 
disclosure  requirements  to  mnnicijial 
advisors. 

MSBB  Bnsponsn:  d’be  M.SRB  believes 
that  tbe  jirojiosed  rule  c.bange  should 
onlv  ajijily  with  resjiect  to  mnnicijial 
securities  business  with  a  .sale  or 
issuance  date  on  or  after  tbe  effective 
date  of  tbe  jirojiosed  rule  change.  As  a 
result,  dealers  will  not  be  required  to 
sujijilement  tbe  bond  ballot  camjiaign 
disclosures  made  with  resjiect  to 
offerings  jirior  to  tbe  effective  date. 
However,  with  resjiect  to  offerings  after 
tbe  effective  date,  dealers  must  look 
back  at  any  c.ontriliution  made  by  a 
covered  jittrtv  on  or  alter  February  1, 
2010  (tbe  date  on  wbicb  dealers  were 
first  required  to  record  and  disclo.se 
contributions  to  bond  ballot 
camjiaigns). 

In  addition,  tbe  M.SRB  believes  that 
tbe  look-back  jirovisions  for 
'  c.ontriliutions  made  by  an  individual 

Jirior  to  becoming  an  MFP  or  a  non-Ml'P 
executive  otiic.er  ot  a  dealer  sbiiuld  be 
'••'ll  limited  to  two  years,  consistent  with  tbe 
existing  timeframe  for  wbicb  sueb 


!!■■  .SIFMA  also  slatixl  any  applicahlo  look  hack 
provision  siioultl  not  takci  into  nccount 
conlrihnlions  mado.  or  transactions  sold  or  issued 
holoni  Iho  olToctivi!  date  ol  tho  rnlo. 

.S'oo  Idolnolo  10. 
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contributions  an;  ordinarily  attril)utal)k; 
to  the  dealer  under  Rule  Cl— 37.  'rlu; 

MSRB  also  l)t;lieves  that  dealers  inusl 
continue  to  r(;|)ort  primary  offerings 
pertaining  to  bond  ballot  campaign 
contributions  of  an  MFR  or  non-MFF 
<;xecutive  officer  that  left  the  d(;aler.  as 
such  contributions  are  projierly 
attributable  to  such  dealer. 

Th(‘  prnpos(‘d  (iinandninnls  to  Halo  Cl- 
.V7  shoidd  (ipply  to  nninioij)(d  odvisors. 

(A)n}nu‘nts:  NAIFFA  believes  that 
municipal  advisors  should  be  snbjcict  to 
the  projiosed  amendments  when  and  if 
adopted.  In  addition.  NAIFFA 
supported  the  inclusion  of  municipal 
advisors  within  the  jirovisions  of 
current  Rule  Cl— 37  and.  in  particular, 
those  ])ortions  contained  within  Rule  Cl- 
37(c)  and  (d)  in  order  to  jirevent 
nmnici|)al  advisors  from  circumventing 
their  disclosure  obligations  as  well  as 


the  ban  on  camjiaign  contributions.  CIFS 
stated  that  ‘‘|a|mong  other  things,  once 
the  d(;nnition  of  the  ‘municipal  advi.sor’ 
conc(;pt  is  finalized  by  the  .S(;curities 
and  Fxchange  Clommission,  financial 
advisors  and  other  municipal  advisors 
can  Ih;  brought  within  the  scope  of  the 
n;gnlation."  Magis  and  SIFMA  also 
supported  the  application  of  the 
propos(;d  amendments  to  municipal 
advisors. 

MSIW  nos}H)nso:  Tin;  MSRB 
pr(;vionsly  propos(;d  a  n(;w  ruh;  that 
would  ajiply  pay-to-play  restrictions  to 
municipal  advi.sors  but  withdrew  such 
j)ro]K)sal  p(;nding  final  rulemaking  bv 
the  SEC]  on  a  p(;rmanent  munici|)al 
advisor  registration  rule  and  relat(;d 
d(;finitional  matters.-"  The  MSRB  will 
consider  including  tin;  sanu;  types  of 
disclo.sun;s  recpiired  bv  the  propos(;d 
rule  change  in  any  such  rule  it  may 
propo.se  in  the  future  with  regard  to 
munici])ai  advisors. 

Hulo  C1-.77  should  liuvo  mow  limelv 
and/or  axpansive  wi)oi1in‘> 
wcpdwnwnts. 

(A)mnwnts:  CIFS  recommended  that 
the  Board  consider  r(;(juiring  reporting 
jjromjjtly  after  contributions  are  made, 
and  in  any  event,  prior  to  elections  and 
in  time  to  inform  the  (;lectorat(;.  Magis 
exj)re.ssed  concern  that  existing  Form 
Cl— 37  submissions  bv  underwriters 
occur  only  (piarterly  and  suggested  that 
the  Board  consider  "more  timely 
di.sclosun;  of  these;  conllicts  of  inler(;st 
prior  to  the;  bond  (;h;ction.  *  *  *” 

MSIili  Itosponsa/Vhv.  M.SRB  bi;li(;v(;.s 
that  the  current  (juarlerly  reporting 
scheme  r(;(]uired  under  Ruh;  Cl-37 
provides  a(h;(iuate  and  timely 
information  about  dealer  and  dealer 
p(;rsonnel  contributions  to  bond  ballot 


M.SRB  N(ilk:(!  2()ll-4(i  (.Xugiist  19.  201  1): 
M.SRB  Nolico  201  l-.Sl  (.S(!|)t(?nil)(!r  12.  201 1 ). 


cani|)aigns  and  does  not  intend  to 
expand  the  re])orting  re(iuiremi;nts  at 
this  time. 

The  HMMA  svsiam  should  provida  for 
cusior  uccass  to  thv  disclosuws 
suhmittod  by  doidors  wlatin<>  to  bond 
Indlot  campuiy,u  contributions  and 
whited  information. 

(Comments:  (.]VS  slat(;d  that  “EMMA’s 
onlim;  campaign  contribution  r(;|)ort 
records  are  difficult  to  s(;arch  in  a 
sy.st(;niatic  manner.  Ihir  exainph;, 
EMMA'S  rei:ords  cannot  be  s(;arclu;d  at 
pre.sent  by  issuer  names  or  titles  of  bond 
i.ssnes.  which  voters  may  wish  to  do." 
CiFS  recommended  making  camjiaign 
contribution  n;|)orts  more  (;asilv 
searchable  on  EMMA  by  issuer  name 
and  bv  titles  of  bond  issues.  Magis  also 
staled  that  IJMMA  is  exceedingly 
difficult  to  search  by  issuer  name 
because  the  records  are  “dealer  name¬ 
centric."  Magis  su|)|)orts  the  abilitv  to 
access  Form  C]-37  information  hy  stati; 
or  type  of  issuer. 

MSIili  Ucsponsc:V.ou\mun\s  about  tin; 
usability  and  functionality  of  disclosure 
on  EMMA  are  b(;yond  the  scopi;  of  the 
propo.sed  ruh;  changi;.  Tin;  MSRB  is 
continuallv  evaluating  tin;  effectiveness 
of  EMMA  and  may  c:onsid(;r  initialing 
such  chang(;s  in  tlu;  futuri;. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (]hange  and  Timing  for 
(lommission  Action 

Within  4.')  davs  of  tlu;  dati;  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  long(;r  p(;riod 
up  to  no  days  (i)  as  the  (umnni.ssion  niav 
d(;signate  if  it  finds  such  h)ng(;r  ])(;riod 
to  b(;  ai)])ropriale  and  ])ubli.slu;s  its 
reasons  for  .so  finding  or  (ii)  as  to  which 
the  s(;lf-regulatorv  organization 
consents,  the  (]omniission  will: 

(A)  By  order  apjirove  or  disa])])rove 
such  jirojUKsed  ruh;  change,  or 

(B)  Institute  iiroceedings  to  determine 
wlu;ther  the  ])ro])os(;d  ruh;  changi; 
should  be  disapjiroved. 

IV^  Solicitation  of  (]omments 

lnt(;n;st(;d  p(;r.sons  an;  invited  to 
submit  writt(;n  data,  vi(;ws  and 
arguments  concerning  the  foregoing, 
including  wheth(;r  the  ])ropos(;d  ruh; 
change  is  consistent  with  tlu;  Act. 
(kimments  may  lu;  submilt(;d  by  any  of 
tlu;  following  nu;tlu)d.s: 

electronic  (Comments 

•  ll.se  tlu;  C]ommission's  Inl(;riu;t 
comment  form  (http://\v\\  \v.sec.<>ov/ 
rules/sro.sh  t  ml)-,  or 

•  Send  an  email  to  rule- 
comments@.sec.‘>ov.  Plea.si;  include  File 
Number  SR-MSRB-2()1 3-01  on  the 
subject  line. 


Paper  (Comments 

•  S(;nd  pa]M;r  comments  in  triplicati; 
to  Elizabeth  M.  Mur])hv.  S(;cr(;tarv. 
S(;curiti(;s  and  I']xchange  Clommission, 
100  F  Str(;et  NE..  Washington,  DC 
20.'')40-1000. 

All  submissions  should  r(;ier  to  Fih; 
Number  SR-MSRB-201 3-01 .  This  fih; 
munb(;r  should  lu;  inclu(h;d  on  the 
subject  line  if  email  is  used.  To  hel])  the 
(lommission  j)roce.ss  and  review  your 
comments  mon;  efficienllv,  please  u.se 
only  one  method.  Tlu;  (]ommission  will 
l)osl  all  comments  on  the  (]ommi.ssion’s 
Internet  Web  site  (http://\\  \v\\’. sec.gov/ 
rules/sro.shtml).  ("opies  of  the 
submi.ssion,  all  subsecpient 
amendments,  all  written  statements 
with  respect  to  the  i)roj)osed  ruh; 
change  that  are  filed  with  the 
Commission,  and  all  writt(;n 
communications  relating  to  tlu; 
pro])o.sed  ruh;  change  b(;tween  tlu; 
(]ommi.ssion  and  anv  person.  otlu;r  than 
those  that  may  be  withheld  from  the 
])ublic  in  accordance  with  tlu; 

])rovisions  of  !5  I  J.S.(].  .').')2,  will  lu; 
available  for  Web  site  viewing  and 
printing  in  the  (]ommission’s  Public 
Relerence  Room.  100  F  Str(;(;t  NE., 
Washington.  U(]  20.'i40,  on  official 
business  days  between  the  hours  of 
10:00  a. Ill.  and  3:00  p.ni.  (kijiies  of  the 
filing  also  will  lu;  available  for 
inspection  and  copying  at  the  ])rincipal 
office  of  tlu;  MSRB.  All  commenls 
rec(;iv(;d  will  be  posted  without  change;; 
tlu;  (]omniission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  suhniit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  Fih;  Number  SR-MSRB- 
2013-01  and  should  be  subniitt(;d  on  or 
b(;fore  March  7,  2013. 

l'’()r  tlu;  {]()iiiniissi()ii.  by  tlu;  Division  of 
Tnuliiig  and  Mark(;ts.  |uirsnant  to  (h;l(;gat(;(l 
antlioritv.-'* 

Kevin  M.  O'Neill. 

Deputy  Secretary. 

II'R  tloc.  2(ti:i-():i:tKr)  f  iled  2-i;i-i;i:  K:4.5  ami 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68880;  File  No.  SR-Phlx- 
2013-10] 

Self-Regulatory  Organizations; 

NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Amend 
Certain  Fees  in  Section  II  of  the  Pricing 
Schedule 

Mibriiarv  8.  2013. 

Ihirsiiant  to  Section  1!)(1))(1)  of  the 
.Securities  Exchange  Act  of  1034 
(“Act”),'  and  Rule  19l)-4“  thereunder, 
notice  is  hereljv  given  that  on  jamiarv 
25.  2013.  NASDAQ  OMX  PHLX  LLO' 
(“l^ldx”  or  “Exchange”)  filed  with  the 
.Securities  and  Exidiange  (]onnnission 
(“Oonnni.ssion”)  the  propo.seil  rule 
change  as  described  in  Items  1.  11,  and 
lit,  Ixdow,  which  Items  have  been 
pre])ared  by  the  Exchange.  The 
Commission  is  jjuhlishing  this  notice  to 
solicit  comments  on  the  propo.sed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'I'he  Exchange;  ])roposes  to  amend 
.Section  II  of  the  Pricing  .Schedule 
entitled  “Multiply  List(;d  Options 
I’ees”  *  to  amend  fees  a])|)licahle  to  a 
Firm.  The  Exchange  also  ])roposes  to 
make  a  t(;chnical  am(;ndment  to  .Section 
VI  (;ntitled  “Membership  Fees.” 

While  changes  to  the  l^ricing 
.Schedule  pursuant  to  this  ])roposal  are 
effective  upon  filing,  the  Exchange  has 
designated  the  proposed  amemlment  to 
he  o])erative  on  Fehruarv  1.  2013. 

The  text  of  the  propo.sed  rule  change; 
is  provided  in  Exliihit  5.  The  text  of  the 
propo.sed  rule  tdiange  is  akso  available 
on  the  Exchange’s  Web  site  at  htip:// 
iKisddqomxphlx.cchwdllstivet.coni/,  at 
the  principal  office  of  the  Exchange,  and 
at  the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  (iommission,  the 
Exchange  included  .statements 
concerning  the  j)ur])os(;  of  and  basis  for 
the  propo.sed  rule  change  and  di.scnssed 
any  comments  it  received  on  the 
propo.sed  rule  change.  The  text  of  these 
statements  mav  he  examined  at  the 


I  KS  ll.S.C.  7«s(l))(1). 

^  17  C:i''K  24().]<ll)-4. 

■' Miittiplv  l.isloct  Oplimis  inctudos  options 
ovorlyins  lupiitios.  KTFs.  ICI’N's  and  in(t(!Xos  whidi 
aro  iVliilliptv  l.istoft. 


places  specified  in  Item  IV  h(;low.  The 
Exchange  has  i)r(;pared  summaries,  set 
forth  in  sections  A,  B,  and  C  h(;low,  of 
the  mo.st  significiint  aspects  of  such 
stiitements. 

/\.  Sdlf-Hdgdldlorv  ()r<>(nd'/.dl ion’s 
Sidloniont  ofthd  i^nrposd  of.  and 
Stdtdiory  lidsis  for.  tho  Proposod  Huh; 
(ihongd 

1.  Purpo.se 

'flu;  purpo.st;  of  this  filing  is  to 
incn;a.se  certiiin  f(;es  applicable  to  Firms 
in  .Section  II  of  the  Pricing  .Schedule  to 
more  closely  align  the  electronic  Firm 
P(;nny  Pilot  Options-*  Transaction 
Charge  with  other  fees  in  .Sections  II  of 
the  Pricing  Schedule. 

(airrently,  the  Exchange  asse.sses  Firm 
Options  Transaction  Charges  in  Pennv 
Pilot  Options  as  follows:  .SO. 40  per 
contract  for  an  electronic  order  and 
.SO. 25  ])(;r  contract  for  an  order 
originating  from  the  Exchange  floor.  The 
Exchange  asse.sses  Firm  Options 
Transaction  Charges  in  non-Penny  Pilot 
Options  '’  as  follows:  .SO. 45  per  contract 
for  an  el(;ctronic  order  and  80.25  per 
contract  for  an  ord(;r  originating  from 
the  Exchange  floor.  The  Exchange 
proposes  to  incr(;a.s(;  the  (;lec:tronic  Firm 
0|)tion.s  'fransaction  Charge  in  Pi;nny 
Pilot  Oi)tions  from  S0.40  to  80.44  per 
c;ontract. 

Currently,  tin;  Exchange  reduces 
el(;ctronic  Firm  Options  'fransaction 
Charges  in  Penny  Pilot  and  non-Penny 


■''rti(!  l’c!nn\  I’ilol  was  i!slal)listii!(t  in  lamiarv 
2(tl)7:  and  in  ()(:lnl)i!r  2()()!l.  it  was  (^xpaiutnct  anct 
nxtcaidnd  llir()nj;li  |nni! ;)(),  201 .SVv,' .Sncnrilii^s 
l'A(:iian}>(!  Act  Koioasn  Nos.  .S.'jl.');)  (lannarv  2:i. 

2007).  72  I'K  45.'->:i  ()annaiy  :tl.  2007)  (.SR-l’)dx- 
2000-74)  (nolic(!  ol  lilin”  and  a|)|)i'oval  order 
(i.slal)lislnng  I’tniny  I’itol):  (>0K7:i  (OctotKM-  2:i,  200!l). 
74  FK  .S007.S  (Novoinl)(!r  2.  2000)  (.SR-l’tdx-2000- 
01)  (notice  ol  tiling  and  immediate  ellectiven(fss 
(ixpandin^  and  (AtiMidins;  Fenny  Filot):  00000 
(Nov(Mnt)(!r  0.  200!1).  74  FK  .SOit:)!  (Noveml)(!r  17. 
2000)  (.SR-Flilx-2000-04)  (notice  of  filing  and 
immediate  effectiveness  adding  sevontv-fiv(!  classes 
to  Fenny  Filot):  0I4.S4  (Fclnnary  1.  2010).  7.S  FR 
02:i:i  (Fel)rnary  8.  2010)  (.SR-Flilx-2010-12)  (notice 
of  (iling  and  immediate!  effcictivenciss  adding 
seventv-five  classes  to  Fennv  Filot):  02028  (.Mav  4. 
2010).  7.'-)  FR  2.')8'.H>  (May  10.  2010)  (.SR-Ftdx-2010- 
0.1)  (notice  ol  filing  and  innmsiiate  (!ffec:tiveness 
adding  sevt!ntv-five  classes  to  Ftiiniv  Filot):  020  tO 
(Inly  :«).  20t0).  7.1  FR  47004  (August  0.  2010)  (.SR- 
Flilx-2010-10:i)  (notic:e  of  tiling  and  immediate 
efft!ctiveness  adding  sevcint  v-fi\  (i  classes  to  Fiiiinv 
Filot):  0;i:i‘l1  (Noveml)i!r  :10,  2010).  71  FR  70002 
(Ueci!ml)er  7.  2010)  (.SR-Flilx-2010-107)  (notice  of 
filing  and  immediate!  e!ffe!e:tive!ne!ss  e!xte!neling  tlie! 
Femnv  Fileet):  0.1070  (l)e!e:e!ml)e‘r  t1,  201 1).  7(i  FR 
70247  (Ue!e:e!ml)e!r  21.  2011)  (.SR-Fhlx-201 1-172) 
(ne)tie:e!  eef  filing  ;md  imme!diiite!  e!ffe!e:tive!ne!.ss 
e!Xte!nding  the!  Femnv  Fileit):  ()7:i20  ()nne!  20,  2012). 
77  1  R  40121)  Only  0,  2012)  (.SR-Ftilx-201  2-80) 
(neitie:e!  eef  filing  and  imme!diate  )!ffee:tive!ne!ss 
e!Xle!neling  the!  Fennv  Fileet):  anel  08i:i4  (Ue!e:e!mhe!r 
21.  20t2).  77  FR  77174  (l)e!e:e!ml)e!r  31.  2012)  (ne)tie:e! 
e)f  filing  iinel  innne!eliiite!  e!ffe!e:tive!ness  eAlending  tlu! 
Fenny  Filot).  .See:  also  i;xe:tiinige!  Rede  1034. 

'•  Ne)n-Fe!nnv  Filot  refers  to  eeptions  classess  met  in 
tiu!  Fenny  Fileet. 


Pilot  ()])tion.s  to  80.13  por  contract  and 
.80.00  por  contract  for  oloctronic 
Complex  Orders  that  add  liiinidity  for  a 
given  tnonth  ])rovid(;d  that  a  Firm  has 
volume  greater  than  OOO.OOO 
electronically-delivered  contnicts  in  a 
month  (“Electronic  I'drin  Fee 
Discount”).  The  Exchange  proposes  to 
reduci;  electronic  Firm  Ojitions 
Tran.saction  Charges  in  Penny  Pilot  and 
non-Penny  Pilot  Options,  including 
electronic  Complex  Orders  that  add 
liquidity.'Mo  .80.1 7  |)er  contract  ~  if  a 
Firm  meets  tlu;  volume  requirement  of 
the  Electronic  Firm  Fee  Discount. 

Finally,  the  Exchange  projiose.s  to 
amend  the  Firm  volume  requirement  for 
the  Electronic  Firm  Fee  Discount  hv 
lowering  it  from  000,000  electronically- 
delivered  contracts  to  500,000 
electronically-delivered  contracts. 

The  Exchange  also  proposes  to  amend 
Section  VI,  Part  A  of  the  I’ricing 
Schedule  entitled  “Permit  and 
Registration  Fe(;s”  to  make  a  technical 
amendment  to  correct  the  text  of  the 
Pricing  Schedule.  The  Exchange; 
amended  the  Permit  Fees  on  )aniiarv  2, 
2013  to  increase  the  Permit  Fee;  fe)r  I’hlx 
Members  transae;ting  husine;ss  e)n  Phlx 
frean  82.000  to  .82.100  ])e;r  me)nth.»  At 
that  time;,  the  Exe:hange;  inaelvertentlv 
eliel  ne)t  alse;  iqfelate;  the;  ])aragraph 
e;x])laining  how  a  me;mhf;r  eiualifie;s  her 
the;  hewer  Permit  Fee.  The;  Exe:hange 
])re)])e).se;s  te;  iqeelate;  the;  Prie:ing  Se:he;ehde; 
te;  re;fle;e:t  the;  Permit  Fe;e  fe)r  Pldx 
Members  tran.sae:ting  husine;s.s  on  Phlx  is 
82.100  in  mete  15  wiiie:h  ae:e:e)m])anie;s 
the;  Permit  Fe;e;  to  iqeelate;  anel  e:larify  the; 
Pricing  Se.heehde. 

2.  Statuteery  Basis 

The;  Exe:hange;  believes  that  its 
projeosal  to  amenel  its  Prie:ing  Scheehde 
is  cemsisteait  with  See:tie)n  0(1))  of  the; 
Ae:t"  in  general,  anel  furthers  the 
ohje;e:tive;s  e)f  Se;e:tie)n  0(h)(4)  of  the  Act,'*’ 
in  i)artie:ular.  in  that  it  is  an  e;qintahle; 
alle)catie)n  of  re;ase)nahle;  fees  anel  othe;r 
charges  ameeng  Exe:hange;  members. 

'I'he;  Exe:hange;  believes  that  increasing 
the  Firm  Optiems  'Fransaction  Charge 
fre)m  80.40  to  80.44  j)e;r  e:ontrae:t  is 


'''I'odav.  a  Finn  tliat  c|iialin(!s  for  IIk!  Idixilronic 
I'irni  Fi!(!  Discoiinl  would  not  ho  assossod  an 
e)ptions  'I'ransaclion  eliargc!  for  (!lo(.lroni(;  fioinplox 
C)rdi!r.s  dial  add  li(|niditv  hocansi!  th(!V  ari!  onlid(!d 
to  a  loo  rodnclion  to  .SO. 00  p(!r  contracl. 

'Today,  a  Finn  lliat  (inalitio.s  for  llio  FI(!(:tronii: 
Finn  Idii!  Oisooiml  would  not  lio  ass(!ssod  a  oliargo 
for  oloolronio  fioinplox  Ordors  llial  add  li(|nidity. 
Fnr.suant  to  llii.s  proposal,  a  Finn  would  Ih!  ass(!ss(!d 
SO.  1 7  por  contract  for  olocironic:  e:oinpli!X  e)rd(!rs 
tliat  add  li(|nidilv. 

“.S'oo  Socurili(!s  l-ixcliango  Act  R(!l(!aso  No.  ()8473 
(0(!Coinl)(!r  10.  2012).  77  I'R  7I>128  (0(!C(!inl)or  10, 
2012)  (SR-Fhlx-201 2-140). 

"11  U.S.e:.  781(1)). 

">  11  U.S.e:.  78f(i))(4). 
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r(;as()iial)le  Ixicause  this  tee  is  within  the 
range  of  oilier  fee's  in  Section  II  of  the 
Pricing  Schedule.  Tlu;  Exchange 
currently  assesses  an  electronic  Kirin 
Options  Transaction  Oharge  in  non- 
Kenny  Pilot  Options  of  80.4.')  per 
contract  and  an  electronic  Ilroker-Dealer 
Options  Transaction  (liarge  in  Penny 
Pilot  Ojitions  of  .80.4.')  per  contract.  The 
lixchange  generally  a.sse.s.ses  lower  fees 
for  Penny  Pilot  0])tions  as  compared  to 
non-Penny  Pilot  Ojition  because  tho.se 
securities  are  among  the  most  actively 
traded  and  li(]uid  ojitions.  This  is  the 
case  today  for  Sjiecialist.  Market  Maker 
and  Hroker-lJealer  Fees." 

The  Exchange  believes  that  increasing 
the  Firm  Ojitions  Transaction  Charge 
from  80.40  to  80.44  jier  txintracf  is 
ecjnitalile  and  not  unfairly 
discriminatory  for  the  reasons  which 
follow.  Firms  will  continue  to  he 
assessed  a  higher  fee  than  a  (aistomer 
who  jiays  no  fee  to  tran.sact  electronic 
Penny  l^ilot  Ojitions.  Cn.stomer  order 
flow  brings  unique  benefits  to  the 
market  which  benefits  all  market 
jiarticijiants  through  increased  liejuiditv. 
.Similarly,  Firms  will  continue  to  he 
assessed  higher  fees  than  .Sjiecialists 
and  Market  Makers  '  ’  in  electronic 
Penny  Pilot  Ojitions  "  because 
Sjiecialists  and  Market  Makers  have 
obligations  to  the  market  and  regulatorv 
reijuirements,''’’  which  normally  do  not 
ajijdy  to  other  market  jiarticijiants.  'I’hey 
have  obligations  to  make  continuous 
markets,  engage  in  a  course  of  dealings 
rea.sonalily  calculated  to  contribute  to 
the  maintenance  of  a  fair  and  orderly 
market,  and  not  make  bids  or  offers  or 
enter  into  transactions  that  are 
inconsistent  with  a  course  of  dealings. 
The  jirojio.sed  differentiation  as  between 
Customers.  Sjiecialists  and  Market 
Makers  and  other  market  jiarticijiants 
recognizes  the  differing  contributions 


"  Tile  IJxctiaiij;!!  assiissas  an  nincironic  .Spncialist 
and  Marked  Maknr  Options  Transaction  (;liiir‘;i!  in 
l‘<!nnv  I'ilol  Options  ol  ,S(1.22  |)(!r  contract  as 
coinpartal  loan  (docironic  .Spiecialist  and  Marked 
Meekeer  Optieins  'I'ransaediein  (liaise;  in  nein-I’eainv 
I’ited  Optieins  eil  Sll.23  peir  i.einlrae:!.  Tlie;  KxelianKe! 
iisseisseis  an  edexdreinie:  Itreikeir  lleialeir  Options 
I'ranseiediein  Cliiiif’e!  in  I’einnx  filed  Optieins  ol  Stl.d.') 
peir  e:ontriie:l  as  eaiinpareiei  to  an  edeiedreinie:  Itreikcr 
Diiideir  Options  'I'ransiiedion  (liarf^i!  in  nein-l'cnnv 
filed  Optieins  ed  . Sit. (id  par  i:eintrae:t. 

'-  A  ".Speie.-ialisl"  is  an  lixelianaei  nuiinlior  wlio  is 
res^isleireiel  as  an  eiplieins  speieaalisl  pursuant  (ei  Knlei 
1(l2(l(a). 

'  *  A  "Marked  Makeir"  inedneteis  Keij^isteireiel  Optieins 
I'raeleirs  (Knlii  l(lt4(l>|(i)  iinel  (ii)).  \vliie:li  ine.lnelns 
.Slraainiii};  Qniito  Traeleirs  (se-f  Kide;  l(n4(li)(ii)(A)) 
einel  Keiineilei  .Slraiimin<>  Qniitei  rriieleirs  (sw  Knlii 
1(l14(li)(ii)(H|).  Ilireiedoel  fartieapanis  arc  alsei  marked 
niiikeirs. 

.Speie:ialisls  anel  .Meirked  Miikeir  pav  8(1.22  peir 
e:ontrai;t  tei  transaed  eilexdreinie:  feinnv  filed  Optieins. 

.See'  Knlei  1(114  (itleiel  "Oliligatieins  anel 
Keistriclieins  Appliei.ililei  lei  .Speieialisls  anel 
Keii^isleireiel  Optieins  Tradeirs." 


made  to  the  litjuidity  iind  trading 
environment  on  the  lixchange  by  these 
market  jiarticijiiints,  as  well  its  the 
dif  fering  mix  of  orders  entered.  Hrtiker- 
Dealers  ;md  Firms  lodiiy  ji;iv  higher  fees 
as  comjiiired  to  ;t  Professional  "■  for 
electronic  Penny  Pilot  Ojitiotis 
transactions  and  this  would  not  chiinge. 
With  resjiect  to  Professioiiiils.  they  have 
access  to  more  information  and 
technologiciil  iidvanlages  as  comjiiired 
to  Customers  and  Professionals  do  not 
hear  the  ohligations  of  .Sjiecialists  or 
Mitrket  Makers.  Also,  ITofessiomtls 
engage  in  tntding  activity  similar  to  that 
conducted  by  Sjiecialists  or  Market 
Makers.  For  examjile,  I’rofessionals 
continue  to  join  bids  and  offers  on  the 
Exchange  and  thus  comjiete  for 
incoming  order  flow.  For  these  reasons, 
the  Exchange  believes  that  Professionals 
may  he  jiriced  highttr  than  a  Customer 
and  may  he  juiced  equal  to  or  higher 
than  it  .Sjieciali.st  or  Market  Maker. 
Finally,  the  Firm  will  continue  to  he 
a.ssessed  a  lower  fee  as  comjiiired  to  a 
Broker-Dealer.  The  Fxchiinge  believes 
that  increasing  the  Firm  electronic 
Penny  l^ilot  Ojitions  Transaction  (diiirge 
to  .80.44  jier  contnict  does  not  misiilign 
the  current  rate  differentials  between  a 
Broker-Dealer  and  a  Firm  lieciiuse  the 
Exchange  is  niirrowing  tht;  differentiiil 
to  8.01  Jier  contract,  luirther,  the 
Exchange  is  increitsing  the  discountitd 
fee  for  Firms  that  (jtiiilify  for  the 
Electronic  I'lnn  Iuh;  Discount  for  iill 
(dectronic  orders,  including  electronic 
Ckimjilex  Orders  that  add  litjuidity,  to 
80.17  Jier  contnict.  This  will  also  serve 
to  further  iilign  the  rate  differentials  its 
between  a  Broker-Dealer  and  a  Firm. 

The  Exchange  believes  that  it  is 
reasonalile  to  decrea.se  the  Electronic 
Firm  Fee  Discount  for  electronic 
Ojitions  Transaction  Charges  in  I’enny 
Pilot  and  non-Penny  Pilot  Ojitions  from 
80.13  to  .80.17  Jier  contract,  decrease  the 
lee  deduction  for  Firm  electronic 
Comjihix  Orders  that  add  litjuidity  from 
no  fee  to  .80.17  jier  contnict  and 
deerttase  the  lurin  volume  retjuirement 
from  000.000  to  .'lOO.OOO  electronically- 
delivered  contracts  because  the 
Exchange  is  continuing  to  offer  Firms 
discounts  if  tluty  tjualify  for  the 
Electronic  Firm  Fttt!  Discount.  By 
decreasing  the  Firm  volume 
retjuirement  frtiin  (iOO.OOO  tti  .'iOO.OOO 
elt!t:trtinit:ally-tlt!livert!tl  txintnitls.  tht; 
Ext;hange  helittves  tluit  atltlitional 
markttt  jiartit:ijiants  Inmsatling  Firm 
tirtlers  wtinltl  he  alilt:  tti  tjtialifv  for  tht: 


"■'rill!  Iiinii  "l’r(ir(!ssi(iiiiir'  iiKxins  an\'  porscin  iir 
ontity  thill  (i)  is  ikiI  ii  linikdr  (ir  (IiniIi'i'  in  .sniairitids. 
iiml  (ii)  pliiciis  iiKin!  tli.in  ;i!l()  iirdors  in  lislnd 
(iptidiis  piir  diiv  (in  iivniiisn  dni  in}>  a  ciihindiir  iiKinlh 
hir  its  (iwn  linnnticiid  iiccmintts).  .SV.-n  Kiihi 
1(l(l()(l))(14). 


discount.  Desjiite  the  inerttase  to  the 
Firm  electronic  Penny  Pilot  Ojitions 
Tnmsiiclion  fditirge,  the  Exchange 
htdieves  the  amendments  to  the 
Electronic  I'inn  l'’ee  Discount  should 
continne  to  attract  electronic  Firm 
volume  to  the  Exchange. 

The  I'Nchange  believes  thiit  it  is 
(ujuitiihle  and  not  tiidairlv 
discriminatory  to  decrease  the 
Idectronic  l’’irm  fuie  Di.sconnt  for 
(dectronic  Ojitions  Tran.saction  (Ihtirges 
in  l^enny  Pilot  and  non-Penny  Pilot 
Ojitions  from  80.13  to  80.17  jittr 
contract,  decrease  the  fee  deduction  for 
Firm  electronic  (diinjilex  Orders  that 
add  litjuidity  from  no  fee  to  80.17  jier 
contract  anti  decrea.se  the  Firm  volume 
rtKjuirement  from  000.000  to  .IOO.OOO 
electronically-delivered  contracts  for  the 
Electronic  Firm  F’ee  Di.sconnt  because 
all  Firms  will  continue  to  have  an 
ojijiortunity  to  tjualify  for  this  incentive 
as  tluty  do  today,  jirovidetl  they  achieve 
the  retjuisite  volume.  The  Exchange  also 
htdieves  that  the  increa.sed  ojijiortunitv 
to  olitain  the  Elttctronic  Firm  Imt! 
Discount,  because  of  the  reduced 
volume  retjuireintmf.  will  a.ssist  Firms  to 
offset  the  iitcreastul  Firm  fee  jirtijiosed 
herein.  While  the  Exchangt;  is 
decreasing  the  (li.scount  (from  no  charge 
to  80.17  Jier  contract)  on  Firm  electronic 
(aiinjilex  Orders  that  add  litjuidity,  the 
Exchange  htdittvtts  that  rtulucing  the 
discount  for  till  Firm  tdectronic  I’enny 
Pilot  and  non-Penny  Pilot  Ojitions 
I’ran.saction  (diarges  by  the  same 
(iinonnt  is  etjnitahle  and  not  unfairly 
(liscriminatorv. 

I’inally,  the  Exchange  believes  that 
the  tedinical  amendment  to  .Section  VI 
of  the  Pricing  .Schedule  to  amend  the 
reference  to  the  Permit  Fee  for  Phlx 
Memhers  transacting  husiness  on  Phlx  is 
reasonalile,  etjnitahle  and  not  imfairlv 
discriminatory  because  the  jirojiosed 
amendment  should  clarify  the  incorrect 
t(!xt  on  the  Pricing  Stdiethde  and 
jirovide  con.sistent  information  in  that 
section  of  the  ITicing  Schedule. 

B.  S(ilf-BeguIaiory  Organization 's 
Slatamant  on  Barden  on  Competition 

The  Exchange  does  not  htdievt;  that 
the  jirojiosed  rule  changt;  will  imjiose 
itnv  hurtittn  on  comjietition  not 
necessary  or  ajijirojiriate  in  furtheninct! 
of  the  jiurjio.ses  of  the  Act.  The 
ICxtdiange  believes  that  increasing  the 
(tlectronic  lurin  Penny  Pilot  Ojitions 
Transaction  Oharge  does  not  misalign 
the  juicing  in  .Section  II  as  between  the 
market  jiarticijiants.  The  I'drin  tdectroidc 
Ojitions  Transaction  Clharges  in  Penny 
Pilot  Ojitions  would  continue  to  he 
higher  than  (aistomer  fees,  electronic 
Professional  fees  and  tdectroidc 
Sjiecialist  and  Market  Maker  fees  in 
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I’enny  Pilot  Options.  Additionally,  the 
incrcasod  Finn  fee  narrows  the 
dilierential  as  between  Mrins  and 
nroker-D(!alers.  Fnrth(!r,  the  Exchange  is 
offsetting  the  Firm  fee  increase  with  an 
incnxjsed  o])])ort unity  to  obtain  the 
Electronic  Firm  Fee  Di.sconnt  of  80.17 
])er  contract  by  decnxising  the  Firm 
volume  re(|nir(!ment.  Tlie  increased 
Firm  discount  of  80.17  per  contract 
applies  e(]nally  to  all  Firms,  llu; 
l']xchange  does  not  believe  that  anv  of 
the  ])ro|)osed  amendments  im])ose  a 
burden  on  com|K;tition  as  between 
market  ])articipants.  The  Exchange 
pro])o.ses  to  balance  an  incniased  fee 
applicable  only  to  Firms  with  an 
incaea.sed  opportunity  for  Firms  tt) 
Ixmefit  from  a  discount. 

The  Exchange  operates  in  a  highly 
competitive  market,  comprised  of 
eleven  exchanges,  in  which  market 
|)articipants  can  easily  and  readily 
direct  order  flow  to  com])eting  venues  if 
they  deem  fee  levels  at  a  particular 
venue  to  he  excessive.  Accordingly,  the 
fees  that  are  assessed  by  the  Excliange 
must  remain  competitive  with  fees 
charged  by  other  venues  and  therefore 
must  continue  to  he  reasonable  and 
(Hinitahly  allocated  to  those  members 
that  o])t  to  direct  orders  to  the  Exchange 
rather  than  competing  venues. 

C.  S(;lf-IU;i>iil(it()rv  Orgcini/Aition’s 
Sldtainnnt  on  (k)nniwnts  on  tho 
Proposed  Rnlo  fZ/iange  Roooivod  From 
Moinbors,  Pnrticiponts,  or  Oihors 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  EITectiveness  of  the 
Pr«»po.se(l  Rule  (liange  and  Timing  for 
(Commission  Action 

The  fonigoing  rule  change  has  become 
effective  pursuant  to  Section 
lt)(h)(3](A)(ii)  of  the  Act.'"  At  any  time 
within  (it)  days  of  the  filing  of  the 
proposed  rule  change,  the  (Commission 
summarily  may  temporarily  suspend 
such  rule  change  if  it  ajjjiears  to  the 
Commi.ssion  that  such  action  is 
nece.ssarv  or  appro])riate  in  the  j)uhlic 
interest,  for  the  ])rotection  of  inve.stors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  If  the  ("ommission 
takes  such  action,  tin;  (Commission  shall 
institute  proceedings  to  determine 
whether  the  ])ropos(;d  rule  should  he 
a])proved  or  disap])roved. 

IV.  Solicitation  of  (Comments 

lnt(!rested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  i)ropos(!d  ride 
change  is  consi.stent  with  the  Act. 
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(Comments  may  he  submitted  by  anv  of 
the  following  methods: 

FAoctronic  (Jonnnonts 

•  ll.se  the  (Commission's  Internet 
comment  form  (htl})://\\'\\  \\’.so(:.‘>o\'/ 
rulos/sro.  shtml).,  or 

•  Send  an  email  to  rnlo- 
(:omm(m1s@so(:.gov.  Please  include  File 
Number  SR-Phlx-2()1 3-10  on  the 
subject  line. 

Iktjjor  (k)innwnts 

•  Send  pa])er  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  (Commission. 
100  F  Street  NE.,  Washington,  DC 
20.'340-1000. 

All  submissions  shoidd  refer  to  File 
Number  SR-Phlx-2013-10.  This  file 
nnmher  should  he  included  on  the 
subject  line  if  email  is  n.sed.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  jilea.se  use 
oifly  one  method.  The  (Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (hltp://\\'\v\v.so(:.}>ov/ 
rnlos/sro.shtinl).  (Copies  of  the 
submission,  all  suhseipient 
amendments,  all  written  .statements 
with  respect  to  the  jiroposed  rule 
change  that  are  filed  with  the 
(Commi.ssion.  and  all  written 
communications  relating  to  the 
jiroposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
jirovisions  of  5  II.S.CC.  .'i.'>2.  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington.  D(C  20.'540.  on  official 
husine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Cojiies  of  such 
filing  also  will  he  available  for 
inspection  and  cojiying  at  the  principal 
office  of  the  Excliange.  All  comments 
received  will  he  jio.sted  without  change: 
the  (Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  yon  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-Phlx- 
2013-10  and  shoidd  he  submitted  on  or 
before  March  7,  2013. 

I''()r  till!  (Coininissioii,  liv  the  llivisioii  of 
'I'niiling  and  Markets,  |)iirsiiaiil  to  delijgaled 
aiilliorily. 

Kevin  M.  O’Neill, 

Dr  pill  V  Srcrrlarv. 

H'R  Dee.  201  :t-li:i:i>10  Kited  2-i;i-i;i:  «:4.S  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68889;  File  No.  SR-Phlx- 
2013-15] 

Self-Regulatory  Organizations; 

NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  of  Proposed  Rule  Change  for  the 
Permanent  Approval  of  a  Pilot  Program 
To  Permit  PSX  To  Accept  Inbound 
Orders  Routed  by  Nasdaq  Execution 
Services  LLC  From  the  BX  Equities 
Market 

Feliriiarv  8.  201.3. 

Pursuant  to  Section  l‘)(h)(l)  '  of  the 
Sncuritiiis  Exchange  Act  of  1034  (the 
“Act”)  -  and  Rule  Iflh^  thereunder,-* 
notice  is  herehv  given  that,  on  Februarv 
(i.  201 3,  NASDAQ  OMX  PHLX,  LL(C 
(“Exchange”  or  “Phlx”)  filed  with  the 
Securities  and  Exchange  (Commission 
(“Commi.ssion”)  the  proposed  rule 
change  as  described  in  Items  1,  11  and  111 
below,  which  Items  have  been  prejiared 
by  the  self-regnlatorv  organization.  The 
(Commi.ssion  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  is  filing  with  the 
(Commi.ssion  a  proposed  rule  change  for 
the  jiermanent  ajijiroval  of  its  pilot 
program  to  permit  the  NASDAQ  OMX 
i\SX  facility  of  PHLX  (“System”)  to 
accept  inbound  orders  routed  hv  Nasdai] 
Execution  Services  LIXC  (“NES”)  from 
the  NASDAQ  OMX  13X  Eipiities  Market 
of  NASDAQ  OMX  BX.  Inc.  (“BX”). 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  ami 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  .statements 
concerning  the  pnrjiose  of  and  basis  for 
the  Jiroposed  ride  change  and  discus.sed 
any  comments  it  received  on  the 
jirojiosed  ride  change,  'fhe  text  of  these 
statements  may  he  examined  at  the 
jilaces  s|iecified  in  Item  IV  below.  The 
I'Cxchange  has  jirejiared  summaries,  set 
forth  in  .sections  A,  B.  and  (C  below,  of 
the  most  significant  asjiect.s  of  such 
statements. 


I  1.")  U..S.(:.7Hs(l))(1). 
-  KS  U..S.(:.  7Hii. 
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/\.  S(^II-}U;^uI(it()rv  Orfidnizalion’s 
Stdtaiucnt  of  thd  Piirposa  of.  iind  tho 
Stdidtorv  lidsis  for,  Iho  Proposod  Ihdo 
(duin^o 

1.  Piiri)().si; 

In  conjunction  with  8X  |)roviding 
outbound  routing  sta  vices  to  all  markets 
using  its  afliliatiui  routing  broker,  NFS,-' 
I’llbX  proposed  that  NlvS  be?  permitted 
to  route  orders  Irom  BX  to  the  Fxchange 
on  a  pilot  basis,  subject  to  c:ertain 
limitations  and  conditions,  as  described 
b(!lo\v.^>  The  current  ])ilot  program 
expires  March  .30.  2013.'' 

NFS  is  a  broker-dealer  and  member  of 
NASDAQ,  PHLX  and  BX.  NFS  i)rovide.s 
all  routing  functions  for  The  NASDAQ 
Stock  Market  ("NASDAQ"),  BX  and 
I’llFX.  BX,  NASDAQ.  PHLX  and  NFS 
are  affiliates.  Accordingly,  the  affiliatt! 
relationship  between  PHLX  and  NFS.  its 
member,  rai.ses  the  issue  of  an 
exchange's  affiliation  with  a  member  of 
such  exchange.  Siiecificallv,  in 
connection  with  prior  filings,  the 
Commission  has  expre.ssed  concern  that 
the  affiliation  of  an  exchange  with  one 
of  its  members  raises  the  ])otential  for 
mdair  competitive  advantage  and 
potential  confliils  of  intenjst  between 
an  exchange’s  sidf-nigulatory  obligations 
and  its  commercial  interests." 

Recognizing  that  the  Commission  has 
|)revionsly  expnissed  concern  regarding 
tb(!  potcMitial  for  conflicts  of  int(n'est  in 
instances  where  a  member  firm  is 
afUliated  with  an  exchange  of  which  it 
is  a  member,  the  I'lxchange  pnn'ioiislv 
pro])o,sed,  and  the  Ct)mmission 
approviul.  limitations  and  conditions  on 
NFS's  affiliation  with  tin;  Fxchange.” 
Also  recognizing  that  the  Commission 
has  expre.s.sed  conc:ern  nigarding  the 
pot(!ntial  for  conflicts  of  interest  in 
instances  where  a  memb(!r  firm  is 
affiliat(;d  with  an  exchange  to  which  it 
is  routing  orders,  the  Exchange 
jmiviously  proposed,  and  the 
C.ommi.ssion  ap])rov(;(l,”  NFS’s 
affiliation  with  the  Fxchange  to  permit 
the  Fxchange  to  accept  inbound  orders 
that  NFS  routes  in  its  capacity  as  a 


'  .Sfciirilicfs  K\(.h;iii”i!  Act  Ki^lrasi;  No.  (i.'i47() 
(OcIoImt  a.  2(111).  7(i  I  K  (i24H>)  (0(;lol)i!r  7.  2011) 
(.SK-HX-2nil-04K). 

’.S'cc  .Si!c:iirilii!S  lA(:liimi>c  .\(:l  KolcJiiso  ,\'o.  (i.'l.'jfi:) 
(OctolH!!-  i:i.  2011).  70  I'K  04087  (OctoIxT  10.  2011) 
(.SK-l’hlx-20ll-i;)8). 

'■  .SVy  S(H:iiritii!s  Act  Kedoaso  No.  0700(i 

(Oclolxa  ."j.  2012).  77  FK  02282  (O(:lol)oi'  12.  2012) 
(.SK-I>lilx-2012-1  18). 

'.SV.y  .S(M:mili(!S  I'Ncliaii”!!  .Act  Kclciast!  Nos.  aOl.AO 
28.  2008).  73  I'K  8048.")  (I)itct!inl)(!r  31. 
2008)  (.SK-NA.SI)Aq-2008-008):  and  02730  (AukiisI 
17.  2010).  7.3  FK  .31801  (Au-^ust  23.  2010)  (.SK- 
N,\SI).\q-2010-100). 

".Scj’  S(x:nnli(!s  I'Aclianj’c  .Act  Kidnaso  No.  02877 
(.Si!|>t(!mlj(!r  0.  2010).  7.3  FK  .30033  (.ScplcmlMT  10. 
2010)  (.SK-I’I1I.X-2()10-7>I). 

■'Id. 


facility  of  NA.SDAQ.  subject  to  the 
certiiin  limitations  and  conditions.  The 
I'Ncbange  now  pro|)oses  to  permit  PHLX 
to  ciccept  inbound  orders  th;it  NFS 
routes  in  its  capticity  tis  a  facilitv  of  BX 
on  a  ])erm<ment  b.isis,  subject  to  the 
limitations  and  conditions  of  this  ])ilot: 

•  l'’irst,  the  Exchange  iiiul  FINRA 
niidntciin  ;i  Regiikitory  Contnict.  as  well 
;is  an  tigreement  inirsiumt  to  Rule  17(1- 
2  under  the  Act  (“17d-2  Agreement")."’ 
Piirsuiint  to  the  Regulatory  Contract  iind 
the  17(1-2  Agreement.  FINRA  is 
allocated  regulatory  responsibilities  to 
review  NFS’s  compliance  with  certain 
Exchange  rules."  Pursuant  to  the 
Regulatory  Contract,  however,  PHLX 
retains  ultimate  resjKmsibility  for 
enforcing  its  rules  with  resjiect  to  NFS. 

•  Second,  FINRA  monitors  NFS  for 
compliance  with  the  Exchange’s  trading 
rules,  and  collects  and  maintains  certain 
related  information. 

•  Third,  FINRA  jirovides  a  rejiort  to 
the  Exchange’s  chief  regulatory  officer 
("CRO"),  on  a  (iuart(!rly  b.isis,  th.it:  (i) 
Quantifies  till  iilerts  (of  which  I’lNRA  is 
aware)  that  identify  NFS  as  a  participtmt 
that  has  iiotentially  viohited 
Commission  or  Fxchange  rules,  and  (ii) 
lists  all  investig.itions  that  identify  NFS 
as  a  iJ.irticip.mt  that  has  potenti.dly 
viohited  Commi.ssion  or  Exchange  rules. 

•  fhiurth,  the  Fxch.mge  h.is  in  jilace 
PHLX  Rule  which  nupdres  The 
NASDAQ  OMX  Croup,  Inc.,  as  the 
holding  (:()m])any  owning  both  the 
Fxchange  and  NflS,  to  e.stablish  and 
m.dntain  procedures  and  internal 
controls  re.isontibly  designed  to  ensure 
that  NF.S  does  not  develo])  or  im])lement 
changes  to  its  system,  based  on  non- 
jniblic  information  obtained  regarding 
planned  changes  to  the  Exchange's 
systems  as  a  result  of  its  affili.ition  with 
the  Exchange,  until  such  information  is 
available  generally  to  similarly  situated 
1‘Nchange  mendiers,  in  connection  with 
the  provision  of  inbound  order  routing 
to  the  Exchange. 

The  Fxchange  has  met  all  the  above- 
listed  conditions.  By  meeting  the  above 
conditions,  the  Fxchange  htis  .set  up 
mechanisms  th.it  jirotect  the 
independence  of  the  Exchange’s 
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' '  NF.S  is  ii(s()  .siil)j(i(:t  to  iii(l(!|)(!n(l(!nt  ov.M'sif^lit  iiv 
FINK.A.  ils  (losif’iiiilod  (iximiiiiiii.;  iiiillioritv,  lor 
coinpjiiiiKK;  witti  liniiiiciiil  rospoiisiFiiitv 
r(U|uir('ni(!nts. 

'-  I’ursuiinl  to  tli(!  K(;<>ii)iilorv  Coiilnicl.  l)ol)i 
I'  lNKA  (ind  (iio  l‘ix(:)iiiii”(!  oolloci  oiid  iiiiiiiiKiin  iitl 
:d(!rts.  (:oin|)tiiinls.  iiiV(!sli^<itioiis  <ind  oidor('.<!in(!nl 
iiclions  ill  wiiicii  Nl'i.S  (in  its  ciipncitv  ns  n  Incitilv 
ol  HX  roiiliii};  ordors  to  I’l  ILX)  is  idonliliod  ns  n 
pnrli(:i))niil  llinl  tins  potontinlly  vioinlod  npplicniilo 
(ioininission  or  l';x(:iinn{>(!  rulos.  'I'lio  lixciinngo  nnd 
I'  lNK.A  rolnin  tiioso  rooords  in  nn  onsiiy  nccossitilo 
innnnor  in  ordnr  to  ineijilnto  nnv  polontin)  roriow 
conduclod  liv  tin;  (ionnnission's  Ollico  ol 
(ioniplinnco  Inspoctions  nnd  Fxnniinntions. 


regulatory  responsibility  with  respect  to 
NF.S.  as  well  <is  demonstnite  that  NF.S 
ciinnot  use  any  information  adv.intage  it 
m.iy  have  because  of  its  affiliation  with 
the  I'lxchange.  Because  the  Fxch.mge  has 
met  .ill  the  above-listed  conditions,  it 
now  .seeks  ])ermanent  a])])roval  of  this 
inbound  routing  rtd.itionshi]).  The 
Fxch.mge  will  continue  to  coni])ly  with 
the  conditions  1-4  stated  above. 

2.  .Statutory  Btisis 

The  Fxchange  believes  that  the 
propo.sed  rule  cluinge  is  consistent  with 
the  jirovisions  of  .Section  (i  of  the  Act,'” 
in  general,  and  with  .Sections  (i(b)(.'j)  of 
the  Act.’’*  in  particular,  in  that  the 
proposal  is  designed  to  prevent 
fraudulent  and  manijiidative  acts  and 
jiractices.  to  inomote  just  and  (Hpiitable 
princi])le.s  of  trade,  to  foster  coojieration 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  .settling, 
processing  information  with  resjKict  to. 
iind  facilit.iting  tran.sactions  in 
.securities,  to  remove  im])e(liments  to 
iind  iierfect  the  mechanism  of  a  free  and 
o])en  market  and  ii  national  market 
.system,  and,  in  general,  to  jirotect 
investors  and  the  public  interest, 
becau.se  the  jiroiio.sed  rule  cluinge  will 
allow  the  Fxchange  to  continue  to 
receive  inbound  orders  from  NF.S,  acting 
in  its  ciijxicitv  as  <i  facility  of  BX.  in  a 
manner  consistent  with  prior  a])]jr()vals 
and  established  jirotections.  The 
Fxchange  believes  that  these  conditions 
e.stablish  mechanisms  that  protect  the 
in(le])en(lence  of  the  Exchange’s 
regulatory  responsibility  with  re.s])ect  to 
NF.S.  as  well  as  ensure  that  NF.S  cannot 
use  any  information  it  may  have 
because  of  its  affiliation  with  the 
Exchange  to  its  advant.ige. 

B.  Sdif-Hdguldtory  Orgonizdi ion’s 
Stdtonient  on  Burden  on  Coinpetiiion 

The  Fxchange  does  not  believe  that 
the  ju'oposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  a])])ro])riate  in  furtherance 
of  the  jmrpo.ses  of  the  Act,  as  amended. 
Permanent  approval  of  the  current  jiilot 
])r()gr:im  does  not  raise  anv  issues  of 
intramarket  com])etition  because  it 
involves  inbound  routing  from  <m 
affiliiited  exchange.  Nor  does  it  result  in 
a  burden  on  coni])etiti()n  .iinong 
exchanges,  because  there  are  many 
competing  exchanges  that  jirovide 
routing  .services,  including  through  an 
affiliate. 


'  '  1.3  781. 

>■*  1.3  U.S.C.  78r(l))(.3). 
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C  ScIf-IU^i^uIcitorv  ()i<’aniz(/tion's 
Sldfeiiiaiit  on  (Aininionts  on  the; 

Pvoposeeei  linie;  (]h(in<>(;  l\(;c(;i\’e;ei  From 
Memiheers,  Feirticipnnts.  or  Olheers 

No  written  comments  were  either 
solicit(!d  or  ref:eived. 

III.  Date  of  Efl’ectiveness  (d’the 
I’rcjposed  Rule  Cliange  and  Timing  for 
(loinmission  Action 

Within  4.'j  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  pcniod  (i) 
as  the  (lommi.ssion  may  designate  up  to 
00  days  of  such  date  if  it  finds  such 
longer  ])eriocl  to  lx;  appro])riate  and 
publishes  its  reasons  for  .so  finding  or 
(ii)  as  to  which  the  Exchange  c;onsents, 
the  Commission  .shall:  (a)  By  order 
a])j)rove  or  disapjjrove  such  ])ro])o.sed 
ride  change,  or  (h)  institute  jiroceedings 
to  determine  whether  the  proposed  rule 
change  should  he  disa])proved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
iiu;luding  whether  the  projiosed  ride 
change  is  consistent  with  the  Act. 
(]omment.s  may  he  submitted  hv  any  of 
the  following  methods; 

Hl(;ctronic  (k)nun(;nts 

•  Use  the  (xmimission's  Internet 
comment  form  [htlp://\\  \\'\\  .S(;(:.‘^o\'/ 
ri I I(;s/sro .shtml]\  or 

•  Send  an  email  to  rnle;- 
connn(;nts@s(;c.gov.  lMea.se  include  File 
Number  SR-Phlx-2()1 3-1 5  on  the 
subject  line. 

Papeer  (AnnnH;nts 

•  Send  paper  comments  in  tri])licate 
to  Idizaheth  M.  Murphy.  Secretary. 
Securities  and  Exchange  Commission, 
lot)  F  Street  NE..  Washington,  DC 
20.'549-l()9(). 

All  submissions  .should  refer  to  File 
Number  SR-Phlx-2()1 3-1 5.  This  file 
number  shonld  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  jirocess  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
internet  Web  site  [htt})://\v\\’\v.s(;(:.go\'/ 
riilees/sro.shtinl).  Copies  of  the 
suhmi.ssion.  all  snhseiiuent 
amendments,  all  written  statements 
with  respect  to  the  pro])o.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commnnications  relating  to  the 
])roposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
jmhlic  in  accordance  with  the 


jirovisions  of  5  D.S.C],  .'5.12,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  Ckmnnission’s  Public 
Reference  Room,  on  business  days 
between  the  hours  of  10  a.m.  and  3  ]).m., 
located  at  100  F  Street  NE..  Washington, 
DC  20.')40-10!)0.  Co])ie.s  of  the  filing  will 
also  he  available  for  inspection  and 
copying  at  the  in  incipal  office  of  the 
Exchange.  All  comments  received  will 
he  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  jmhlicly.  All  submissions 
shonld  refer  to  File  Number  SR-Pldx- 
201 3-1  .'5  and  should  he  submitted  on  or 
before  March  7,  201 3. 

I'lir  the  (ximinission.  liy  the  tJivision  of 
'I'rading  and  Markets,  inirsuaiit  to  delegated 
aiitliurity. 

Kevin  M.  O'Neill. 

I^rpiilv  S(;(:r(;t(irv. 

It  R  Ooc.  2(n:i-():t:i!)(i  Fitect  2-i:t-i:i:  «:4.">  ainl 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68888;  File  No.  SR-CBOE- 
2012-120] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Order  Granting  Approval 
to  Proposed  Rule  Change  To  Establish 
a  Pilot  Program,  as  Modified  by 
Amendment  Nos.  2,  3,  and  4,  To  List 
and  Trade  a  P.M.-Settled  S&P  500 
Index  Option  Product 

Kehriiary  «,  2013. 

I.  Introduction 

On  December  .'5,  2012.  Chicago  Board 
Options  Exchange,  Incorporated  (the 
■‘Exchange”  or  "CBOE”)  filed  with  the 
Securities  and  Exchange  Commi.ssion 
(■‘Commission”),  pursuant  to  Section 
10(h)(1)  of  the  Securities  Exchange  Act 
of  1034  ("Act”),'  and  Rule  lOh-4 
thereunder,-  a  propo.sed  ride  change  to 
permit  the  listing  and  trading  of  P.M.- 
settled  options  on  the  Standard  ik  Poor's 
.lOO  Index  (“SKP  .IOO”).  On  December 
17,  2012,  the  Exchange  filed 
Amendments  No.  1  and  2  to  the 
proposed  ride  change.-'  The  proposed 
rule  change  was  ])uhhshed  for  comment 


'  ■  17  CI  K  2(lll.:i(l-:i{a)(l2). 

'  l.'l  U..S.(;.  7Hs(l))(l). 

-  17  CFR  240.1  !ll)-4. 

‘1  tit!  l-;x(:tiaii{;(!  wilticli'iiw  Amiaittmunl  Nii.  I  iiii 
I)i!t;(iint)or  17.  2012.  In  Amiindmnnl  No.  2.  Iliii 
l•A(:ll;mg(l  |•l!|l^ls(!nlll(l  lliiil  il  tlotis  nol  lioliiivti  llial 
(llOI-ri'rading  I’linnit  lloldors  will  oxpiirioniai 
signiUcanl  opi!ralions  is.suo.s  wlion  Iriiding  I’.M.- 
.stillliid  .S8il’  ,')(I0  Index  proilucls  on  CliOF. 


in  the  Federal  Register  on  December  20, 
201 2.-*  On  lanuary  4.  2013.  the  Exchange 
filed  Amendment  No.  3  to  the  propo.sed 
rule  change. On  )anuary  20.  2013.  the 
Exchange  filed  Amendment  No.  4  to  the 
proposed  ride  change."  The  Commission 
received  no  comment  letters  on  the 
jiropo.sal.  This  order  approves  the 
propo.sed  rule  change,  as  modified,  on  a 
twelve-month  pilot  basis. 

II.  Description  of  the  Proposal 

The  Exchange  is  projKising  to  amend 
its  rules  to  permit  it  to  list  and  trade,  on 
a  pilot  basis,  cash-.settled  S&P  .lOO  index 
options  with  third-Friday-of-the-month 
(“Exjiiration  Friday”)  ex])iration  dates 
for  which  the  exerci.se  settlement  value 
will  he  based  on  the  index  value  derived 
from  the  closing  jirices  of  com])onent 
.securities  ("P.M. -settled”).  The 
pro])osed  contract  (referred  to  as 
"SPXPM”)  is  currently  traded  on  a  jiilot 
basis  on  C2  Options  Exchange. 
Incorporated  (‘‘C2”)  (the  "C2  Pilot 
Program”). 7  CBOE  is  jiroposing  to  list 
and  trade  SPXPM  on  the  same  terms  as 
the  C2  Pilot  Program,  excejit  that  CBOE 
intends  to  list  and  trade  SPXPM  for  an 
initial  pilot  period  of  twelve  months." 
CBOE  and  C2  will  not  concurrently  list 
and  trade  SPXPM.  In  other  words,  C2 
(which  is  wholly  owned  by  the  same 
cor])oration,  CBOE  Holdings,  Inc.,  as 
CBOE)  will  cea.se  trading  SPXPM  upon 
the  introduction  of  SPXPM  trading  on 
CBOIv  CBOE  initially  represented  that  it 
intended  to  begin  trading  SPXPM  on  or 
around  lanuary  22,  2013,  hut  in 
Amendment  No.  4.  CBOE  instead 
represented  its  intent  to  begin  trading 
SPXPM  on  February  10.  2013.'' 

CBOE  will  list  and  trade  SPXPM  in  a 
manner  similar  to  how  SPXPM 
currentlv  is  listed  and  traded  on  C2.  In 


■*  .Sec  Si!(:unli(!S  Kxcimiigf!  .Vcl  K(!li!iisi!  N(i.  ()K4,'>7 
(Oi!(;iiml)(!r  IK.  2(112).  77  !-K  7(ii;i.')  (l)i!(:iiml)(!|-  2(i. 
2012)  ("Nolicn").  .\n  ainoiuliiuml  to  Iho  Nolici!  was 
|>ul))islui(l  in  till!  F(!(l(!ral  Register  on  jannarv  K. 

20i:i  willi  a  cornicled  (l(!a(liine  Icir  coininenis  ol 
lannarv  10.  2(1  CL  .S'cc  .Siicnrilies  Fxcliange  .Act 
Release  No.  0K4.a7  (l)e(:(!inl)er  IK.  2012).  7K  FR  1200 
(lannarv  K.  20CI). 

"’In  ,\m(!nilinenl  No.  :l  llii!  l-ixchange  explained 
dial  anv  I’.M.-sellled  .Sltl’  ."lOO  Index  opiions  series 
dial  are  pari  ol  die  .SI’X  o|)lions  class  and  dial  have 
an  expiralion  on  anv  dav  other  than  the  lliird  I'riday 
ol  (iverv  inoiith  will  reniain  under  die  .St’XI’M  class 
111  avoid  investor  conl'nsion.  Itecanse  Aniendnienl 
No.  ;i  is  lecliiiical  in  nainre.  the  Connnission  is  nol 
pnlilishing  it  lor  connnenl. 

'•In  .\niendnienl  No.  4.  tlie  Fixcliange  inodified 
die  anli(:i|iated  slarl  date  lor  die  lisling  and  Irading 
oI  IIk!  pro|iosed  conlact  on  CIK  It-:  Iroin  lannarv  22. 
20 Cl  lo  I'elirnarv  10.  20 CL  .Sec  Nolice,  miprii  Hole 
4.  at  70  CIO.  Hecanse  .Aniendnienl  No.  4  is  technical 
in  nainre.  die  Coinniission  is  not  pnlilishing  il  lor 
connnent. 

^.See  .Securities  l-ixcliange  .Act  Release  No.  0.‘i2.')0 
(.Seplenilier  2.  201 1).  70  I’  R  .S.'i'lOO  (.Seplenilier  0. 
2011)  (••(:2  SFXI’M  Apiiroval  Order  '). 

'''l'heC2  I’ilol  I’rograni  is  a  lonrieen  inontli  pilot. 

".Sc’c  .Aniendnienl  No.  4.  siipiri  note  0. 
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particular.  SPXFM  on  CBOE  will  u.se  a 
.SlOO  nniltiplier.  ami  the  minimiun 
trading  increment  will  he  .SO.O.'i  for 
options  trading  below  .S3.()()  and  .SO. 10 
for  all  other  series.  .Strike  i)rice  intervals 
will  he  set  no  less  than  .'1  i)oints  apart. 
(Consistent  with  existing  rules  for  imhcx 
options,  the  ICxchange  will  allow  nj)  to 
twelve  near-term  ex])iration  months,  as 
well  as  LEA1\S.  Expiration  processing 
will  occur  on  the  .Saturday  folh)wing 
I'Cxpiration  Friday.  The  i)rodnct  will 
have  Enropean-slyl(!  exerci.se  and  will 
not  he  subject  to  jjosition  limits,  though 
there  would  he  enhanced  reporting 
rerpiirements.  The  Exchange  repre.sents 
that  the  conditions  for  listing  .SPXFM  on 
(CI3()E  will  he  similar  to  tho.se  for  .SFX. 
which  alreadv  is  listed  and  traded  on 
("BCIE."' 

The  Exchange  i)ro])oses  that  SPXPM 
1)(!  approviul  on  a  pilot  basis  for  an 
initial  period  of  twcdve  months.  As  j)art 
of  the  pilot  program,  the  Exchange 
committed  to  submit  a  pilot  ])rogram 
report  to  the  ("ommission  at  least  two 
months  i)rior  to  the  (ixpiration  date  of 
the  j)ilol  |)rogram  (the  “annual  report”). 
The  annual  report  will  contain  the  .same 
information  currently  provided  to  the 
Commi.ssion  pursuant  to  the  (12  Pilot 
Program  and  would  include  an  analvsis 
of  volume,  opiai  intenisl.  and  trading 
patterns.  Tlu;  analysis  will  examine! 
trading  in  tlu!  proposed  o])tion  product 
as  well  as  trading  in  the  securities  that 
comprise  tlu!  .SitP  .'iOO  index.  In 
addition,  for  .seri(!s  that  exceuid  certain 
minimum  open  inteiiesl  ])arameters.  the 
annual  r(!port  will  provide!  analysis  e)f 
inele!X  prie:e!  ve)latility  ami  share  traeling 
ae;tivity.  In  aelelitie)n  to  the!  annual 
re!|)e)rt.  the  Exe:hange  exemmitteel  te) 
preeviele!  the  (leHninissieen  with  j)e!rie)elie: 
reports  while  the  pileet  is  in  effeeel  that 
weeulel  exmtain  some,  hut  neet  all.  e)f  the 
infen  inatieen  exmtaineel  in  the  annual 
re!|)e)rt  ("interim  rejeeerts").  This 
infeermatieni  is  ielenitiexil  to  the! 
infeji'ination  that  C2  is  re!ejuire!el  te)  repent 
te)  the  (:e)mmis.sie)n  |)nrsuant  to  the  (C2 
Pile)t  Pre)gram. 

111.  Discussion  and  (Commission 
Findings 

After  exireful  e;e)nsiele!ratie)n  e)l  the! 
pre)pe).sal.  the!  (Cennmi.ssie)!)  finels  that  the! 
preepeeseul  ride  e:hange  is  consistent  with 
the!  r(!eiuire!me!nts  of  the  Ae:t  ami  the! 
rule!s  ami  re!gulatie)ns  the!re!unele!r 
a|)|)lie:al)le  to  a  natieinal  se!e:uritie!s 
e!xe:hange!."  and.  in  partieadar.  the! 
re!epiin!im!nt.s  e)f  .Seulion  8  e)f  the  Ae;t.'- 


Niilici!.  siipni  noU!  4.  ill  /(iKlIi. 

"  In  ii|>|)i(i\'iii)>  lliis  |)rii|)i>s<!(l  nil(M:liiin)>o.  tlin 
(xiininissidii  tins  cdnsidiM'iHl  tlid  |)rd|)dsd(i  nild's 
ini|iii(:l  di)  dtlicioncv.  cdiiipnlilion.  and  (:ii|)it<d 
tdrinalidii.  Stn-  l.'i  li..S.C.  78(:ll). 
l.'i  U-.S.C;.  781. 


.Spe!e:ifie:ally.  the  (Ceeminissieen  finels  that 
the  i)re)j)e).se!el  ride  i:hange  is  exinsistent 
with  .Seiidion  ()(h)(.^))  of  the  Ae:t.' *  whii:h 
reuiuires  that  an  eixediangi!  have!  rides 
elesigneel  to  riimovi!  impeeliiminls  to  ami 
])e!rfe!e:t  the  meichanism  of  a  freu!  ami 
opi!n  market  ami  to  proteu:!  investors 
ami  the  puhlii;  inliireist.  to  allow  (CHOl'C 
to  i:e)nelne;t  a  limili!el.  ami  carefullv 
monitoriiel.  ])ile)t  as  |)ro|)ose!d. 

As  noteel  in  the  (Connni.ssion’s  oreler 
a])pre)ving  the  listing  ami  traeling  of 
.SPXPM  on  (C2  on  a  |)ile)t  program  basis, 
the  (Cennmission  has  e:one;e!rns  aheint  the 
potential  imjiae-.t  on  the  market  at 
expiration  for  the  umlenlving 
e;e)m])e)ne!nt  stoiTs  for  a  P.M. -sett led. 
e:a.sh-.settle!el  ineleix  eiptiein  sne;h  as 
SPXPM. The  ])e)tential  impact  teielay 
rennains  unedeiar.  giveni  the  signifie;ant 
edianges  in  the  e:le)sing  pre)i;eelure!.s  e)f  the 
primary  markets  eiver  the  ])ast  two 
eleiexides.  The  ("enmnissiein  is  mimlfid  e)f 
the  hi,storie;al  eixjierienex!  with  the 
im])ae;t  of  P.M.  settlement  e)f  exish-settleel 
inelex  elerivatives  on  the  uneleirlying 
e:ash  markets,  hut  ree:e)gnize!s  that  theise 
risks  may  he!  mitigate!el  teielay  by  the! 
e!nhane:e!el  edeising  pre)e:e!elure!S  that  are 
ne)w  in  u.se!  at  the!  primary  i!e]uity 
markets. 

Te)  assist  the!  (Ceemmissieen  in  asse!ssing 
any  jeeetential  impait  e)f  a  P.M.-settleel 
.S8;P  .')()()  inelex  o])tie)n  on  the  optieens 
markets  as  wi!ll  as  the!  nndeerlying  e.ash 
e!eiuitie!S  marke!t.s.  (CBOfC  will  hi!  reeinireel 
to  submit  elata  to  the  (Commission  in 
ixenneution  with  the  pilot  in  i!xaetly  the 
same!  si:e)pe!  anil  format  as  (C2  was 
nupiireel  to  submit  as  a  conelition  of 
(Commission  apjeroval  of  .SPXPM  on  a 
pilot  basis.  The  (Commission  l)i!lie!ve!s 
that  CCBOE's  pro|)oseil  twe!lve!-month 
pilot,  together  with  the  elata  ami 
analysis  that  (CBOE  will  i)roviele!  to  the 
(Commission,  will  allow  (CBOE  ami  the 
(Commission  to  monitor  for  ami  assi!ss 
any  i)e)te!ntial  for  aelve!rse!  market  effiKts. 
.Spee:ifii:ally,  the!  elata  ami  analysis  will 
assist  the  (Commission  in  eevalnating  the 
e!ffe!e;l  of  allowing  P.M.  si!ttle!me!nt  for 
.S&P  .lOO  inele!X  e)i)lie)ns  on  the 
umle!rlving  i:e)mpe)ne!nt  .stoi:k.s. 

(CBOE's  ])re)i)e)si!el  lwi!lve!-me)nth  ])ilot 
will  enable  the  (Commi.ssion  to  e;ollee;t 
current  data  to  a.sse!ss  ami  monitor  for 
any  pe)le!ntial  for  impact  on  markets, 
inedmling  the  nmle!rlying  e;ash  i!epdtie!S 
markers.  In  partieadar.  thi!  elata  i:e)llee:te!el 
from  (CBOl'C’s  ])ile)t  program  will  hi!l]) 
inform  the  (Commission's  ia)nside!ration 
of  wh(!thi!r  the!  .SPXPM  |)ile)t  shoidel  he! 
moelifiial.  eli.se;e)nlinue!el,  e!Xte!nde!il.  or 
leermanently  ap])re)vi!el.  The  P.M. 
.se!lth!mi!nt  pilot  information  shoidel 


"IS  II..S.I:.  78r(l))(.S). 

'■'.S'dc(;2  .Sl’XI’M  /XpprdViil  Orddr.  siipni  niiU!  7. 
Ill  .S.S<I72.  ri,S!l74-.S.Sfl7.S. 


hel])  the  (Commission  assess  the!  impae:t 
on  the  markets  ami  eletea  inini!  whether 
otlii!!'  changes  are  nei:e!ssary. 
Furthermore!,  the  Exe.hange’s  ongoing 
analysis  of  the  ])ilot  shoidel  he!lp  it 
monitor  any  ])ote!ntial  risks  from  large! 
P.M.-se!ttle!el  positions  ami  take 
appropriate!  ae:tion  on  a  time!lv  basis  if 
warrant  i!el. 

As  the!  (Commission  m)ti!ii  when  it 
a|)])rove!il  (C2's  propo.sal  to  list  ami  trade 
SPXPM.  apiu'oval  of  (CBOE's  jiroposal  to 
transfer  listing  of  .SPXPM  from  (C2  to 
(CBOE  i:oulel  benefit  inve!stors  ami  the 
imhlie:  interest  to  the  e!xtent  it  attracts 
trailing  in  P.M.-si!ttle!el  .S&P  .'iOO  inelex 
options  from  the!  ojiaepii!  OT(C  market  to 
the  more  transjiarent  e!xe;hange-liste!el 
markets,  where  traeling  in  the!  proelne;! 
will  he  sul)ji!e:t  to  exe.hange  traeling  rules 
ami  exe:hange  surveillance.'^’ 

The  Exediange  represents  that  it  has 
aeliHiuate  surve!illane:e!  pre)e:i!ilnres  to 
monitor  traeling  in  these  options  there!t)y 
heljiing  to  ensure  the  maintimance  of  a 
fair  and  orelerly  marked,  and  has 
re])re.si!nteel  that  it  has  suffieaent 
e;a])ae:ity  to  hamlle  additional  traffie; 
assoeaateel  with  this  new  listing."'  In 
aeldition.  (CBOE  re!pre!sents  that  it  eloew 
not  expeud  that  its  Traeling  Permit 
llolelers  will  e!xpe!rie!ne:e  signifie:ant 
oi)e!ration  i.ssm!s  as  a  re!sult  of  the! 
e;essation  of  traeling  on  (C2  of  .SPXPM 
nj)on  the!  introeluedion  of  traeling  of 
SPXPM  on  (CBOE.'"  (CBOE  .stateel  that 
the!re  are  no  (C2  Traeling  Permit  lloleleas 
that  are  not  also  (CBOE  Traeling  Pe!rmit 
I  lolile!rs.  so  any  (C2  Traeling  Permit 
1  loleler  that  is  eairrently  trailing  SPXPM 
on  (C2  will  have  ae:ce!ss  to  traele  SPXPM 
on  CBOE."* 

For  the  riuisons  eli.scnsseel  above,  the 
(Commission  finels  that  (CBOE's  jiroposal 
is  exmsistent  with  the  Aid,  inedueling 
.Si!edie)n  ()(!))(.'))  thereof,  in  that  it  is 
elesigneel  to  remove  imjeeuliments  to  ami 
perleed  the  mee;hanism  of  a  freu!  anil 
ojien  marked,  ami.  in  general,  to  pre)te!ct 
inve!ste)rs  ami  the  ])uhlie:  inte!re!.st.  As  it 
foimel  in  the  exise  of  (C2's  original 
jiropo.sal  to  list  ami  traele  .SPXPM.  anil 
in  light  of  the  enhanceil  edosing 


'■•SrcV.'I  .Sl’XI’M  AppidViil  Orddr,  siipm  nold  7. 
ill  .■>.')()7li. 

"’.S'dd  Ndlicd.  siipnt  iidid  4.  ill  7lii:i8. 

In  iiiidilidn.  Ilid  Odininissidii  niilds  Ihiil  OllOI'l 
wdiild  hiivd  iicddss  Id  iiilbniiiilidn  Ihrdiidh  ils 
nidinlidi'sliip  in  llid  Inldmiiirkdl  .Siirvdilliincd  Oriiup 
will)  rd.s|)d(:l  Id  llid  lriidin{>  dl  llid  sddiirilids 
iinddilyin;’  llid  .SKI’  ,'il)()  inddx.  ns  wdll  ns  lonls  sncli 
iis  liii'dd  oplidiis  pnsilidns  rd|)drls  Id  iissisl  ils 
siirvditliincd  iil  .Sl’XI’M  iiplidns. 

In  iipprovin^  Ihd  proposdd  rnid  chiiiidd,  llid 
(idinmissidn  .ilso  hiis  rnlidd  n|)dn  Ihd  l•;x(:hiln>’d's 
rd|)rdSdnliilion  lliiil  il  liiis  I  lid  iidciissiirv  svsldiiis 
diipiicilv  Id  siipiidi'l  iidw  djilidiis  sdiids  lliiil  will 
I'dsiill  li'diii  lliis  propiisiil.  Sira  Ndlicd.  supra  nold  4. 
ill  78188. 

".S’dd  Ndlicd.  supra  luild  4.  al  78188. 

"‘.S'dd  Aiiidiidnidiil  Nd.  2.  sui>ra  nold  8. 
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])ro(;(!dur(!s  at  the  underlying  markets 
and  the  ])otential  benefits  to  investors 
discussed  al)ov(;,  the  Commi.ssion  finds 
that  it  is  a])pro])riate  and  c:onsistent 
with  tlie  Act  to  approve  ('.HOF’s 
proposal  on  a  |)ilot  basis.  'I'he  collection 
of  data  during  tlie  pilot  and  (iBOhi’s 
active  monitoring  of  anv  effects  of 
SPXFM  on  the  markets  will  help  CBOE 
and  the  (Commission  assess  any  impact 
of  B.M.  settlement  in  today’s  market. 

As  noted  in  Amendment  No.  4,  (CBOE 
re|)resented  its  intent  to  begin  trading 
.SBXPM  on  Fehrnary  H).  2018.  which  is 
the  first  dav  of  a  new  expiration  cvcle 
for  options. 

IV.  (Conclusion 

It  is  tharcfom  ordered,  pursuant  to 
S(!ction  10(i))(2)  of  the  Act.'-’ that  the 
])roposed  rule  change  (.SR-(CBOE-2()12- 
120).  as  modified  by  Amendment  Nos. 

2.  8.  and  4.  Ik;,  and  hen;l)V  is.  a])])roved. 
as  amended,  on  a  12  month  pilot  basis 
set  to  expin;  on  Eehrnarv  8.  2014. 

I'’()r  tin;  (Coiinnission,  by  tlu;  tlivision  of 
'I'rading  and  Mark(;ts.  piirsuanl  to  delegated 
authority.-" 

Kevin  M.  O’Neill. 

Deputy  Secretary. 

If  R  Oec.  I'Ol :!-():!:)<),">  Filed  aid.")  and 
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Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  of  Proposed  Rule  Change  for  the 
Permanent  Approval  of  a  Pilot  Program 
To  Permit  Inbound  Orders  Routed  by 
Nasdaq  Execution  Services  LLC  From 
the  NASDAQ  QMX  BX  Equities  Market 
and  NASDAQ  OMX  PSX 

Fehrnary  8.  2013. 

Fnrsnant  to  Section  19(h)(1)  '  of  the 
Soenritios  Exchange  Act  of  1984  (tlie 
“Act")^  ami  Rule  19h^  thereunder.  ' 
notice  is  hereby  given  that,  on  F’ehrnary 
(i.  2018.  The  NASDAQ  Stock  Market 
EECC  (“FCxchange"  or  "Nasdaii”)  fil(;d 
with  tin;  Securities  and  Exchange 
(Commi.ssion  (“C.onnnission”)  the 
propo.sed  rule  change  as  de.scrihed  in 
items  1.  II  and  III  below,  which  Items 
have  l)(;(;n  prejiared  by  the  self- 
nignlatory  organization.  'Flu; 
(Commi.ssion  is  publishing  this  notice  to 

'"1.S  U..S.(;.  7«s(t))(2). 

17(:FK  2()ll.:i()-3(a)(l2). 

'  l.S  lJ..S.(:.7«.s(h)(l). 

^  l.S  U..S.(;.  7Ha. 

’17(:FK  240.  l!ll)-4. 


solicit  comments  on  the  jiropo.sed  rule 
change;  from  intere.st(;d  persons. 

I.  Sedf-Regulalory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

'flu;  Exchange;  i)re)pe).se;.s  <i  rule  e;hange 
feir  the;  ])e;rmane;nt  eippreival  eif  its  pileit 
preigram  te;  ])e;rmit  inheinnel  eirelers 
reinteel  hv  Nasehie]  FCxe;e:ntie)n  .Se;rvie:e;.s 
LITC  (“Ni'CS”)  freim  the;  NASDAQ  OMX 
BX  Eeinitie;.s  Markeit  eif  NASDAQ  OMX 
BX.  Ine:.  (“BX”)  anel  the;  NASDAQ  OMX 
PSX  faealitv  of  NASDAQ  OMX  PHEX 
EE(C(“PHEX"). 

II.  SeIf-Re;gulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  (Commission,  the 
Exediange  inedneleel  state;me;nt.s 
e;one:erning  the  pnrpeise  eif  anel  basis  feir 
the;  jireipeKseel  rule  e;hange  anel  elisem.sseel 
any  e:omme;nt.s  it  re;e:e;ive;et  ein  the; 
preipei.seel  rnle  ediange.  'fhe  te;xt  eif  these; 
statements  may  he  e;xamine;el  at  the; 
plae:e;.s  .s])e;e:ifie;el  in  Ite;m  IV  heleiw.  The 
Exediange;  has  pre;])are;el  snmmarie;s.  se;l 
feirth  in  .Se;e:tie)ns  A,  B,  ;mel  (C  heleiw,  eif 
the;  mei.st  signifie:ant  a.s|)e;e;t.s  eif  snedi 
statements. 

/\.  Self-IIcauhitorv  Organi/Jit ion's 
Stdtoinont  oj  the  Purpose  of.  and  the 
Slat ntorv  Basis  for.  the  Proposed  Bale 
Chance 

1 .  Pnr])e).se; 

In  e;e)njnne;tie)n  with  BX  anel  PllEX 
preivieling  einthenmel  reinting  se;rvie:e;.s  to 
all  marke;t.s  using  their  affiliateel  reinting 
hreiker.  NES.-*  NASDAQ  ])rope).se;el  that 
NES  he  permitteel  tei  reinte  eirelers  freim 
BX  anel  PHEX,  re;spe;e:tively,  to  the; 
Exchange;  ein  a  jiileit  basis,  snhje;e:t  tei 
e:e;rtain  exinelitions  anel  limitations,  as 
ele;se:rihe;el  l)e;le)W.'’  The;  eairrent  jiilot 
jireigram  exjiireis  Maredi  89,  2018." 

NES  is  a  hre)ker-ele;ale;r  anel  me;mhe;r  of 
NASDAQ.  PHEX  anel  BX.  NES  pre)viele;s 
all  reinting  fnnedieins  feir  NASDAQ.  BX 
anel  PHEX.  BX,  NASDAQ,  PHEX  anel 
NES  are;  affiliates.  Ae:e:eirelingly,  the; 
affiliate;  relatiein.ship  lieitween  NASDAQ 
anel  NES,  its  me;mlie;r,  rai.se;.s  the;  issue;  eif 
an  e;xe;hange;’s  affiliatiein  with  a  me;mhi;r 
eif  sne:h  exednmge.  .Sjie;e:ifie:allv,  in 
e:einne;e:tiein  with  |irieir  filings,  the; 

■'  .S'(v  .Si!i:iirilii!.s  tlxiliangi!  Acl  Kalnast!  Nos.  (>547(1 
(Oclohor  3,  2(111),  7(1  FR  (i24K!l  (Oclohor  7.  2(111) 
(.SR-liX-2(ll  1-(14H);  and  (1,54(>>I  (Oclohnr  3.  2(11 1). 

7(1  FR  (1248(1  (Oclohnr  7.  201  1)  (SR-I’ldx-2(11 1- 
1(18). 

"■  See  .Snenrilins  l•;x(:han”(l  Act  Release  No.  (15534 
(Octoher  13.  2011).  7(1  FR  (1531 1  (Ocloher  20.  2011) 
(.SR-NA.S11AQ-2(11 1-142). 

'■  See  .Securities  Fixchange  Act  Release  No.  (17007 
(Octoher  5.  2012).  77  FR  (12203  (Octoher  12.  2012) 
(.SR-NA.SI)AQ-2(112-1  12). 


fCommi.ssion  lias  expre.ssed  concern  that 
the  affiliation  of  an  exchange;  with  erne 
eif  its  nie;nihe;rs  raisees  the;  pe)te;ntial  for 
unfair  e:e)nipe;titive  aelvantage;  anel 
peitential  eieniflieits  eif  interest  lie;twe;e;n 
an  e;xe:hange;’s  se;lf-re;gnlateiry  eihligatieins 
anel  its  eiommeredal  intereists.' 

Reeieignizing  that  the;  (Ceimmissiein  has 
]ire;viein.sly  expres.seel  e;eine:e;rn  re;gareling 
the;  ]i(ite;ntial  feir  e:einnie:ts  of  interest  in 
instaneies  where;  a  me;nilie;r  firm  is 
affiliateel  with  an  exediange  eif  whie:h  it 
is  a  niemher.  the  FCxediange;  previeinslv 
preipeiseel,  anel  the;  (Ceimmi.ssiein 
appreiveel.  limitatieins  anel  conelitieins  ein 
NFS’s  affiliatiein  with  the;  Exediange." 
rlie  Exeihange;  neiw  propeises  tei  jiermit 
NASDAQ  to  ae;e:e;pt  iiiheinnel  oreleirs  tliat 
NES  reniteis  in  its  e;a]iae:ity  as  a  facility 
eif  BX  anel  PHEX  ein  a  ]iermane;nt  basis. 
snlije;e;t  to  the;  imitations  |sie;|  anel 
eieinelitieins  eif  this  ]iileit: 

•  First,  the  Exediange;  anel  F'lNRA 
maintain  a  Reignlateiry  Ceintraed.  as  well 
as  an  agreement  pursuant  tei  Rnle;  17el- 
2  nneler  the;  Aed  (“17el-2  Agre;e;me;nt”)." 
Pursuant  tei  the  Reignlateiry  (Ceintraed  anel 
the;  17el-2  Agreiememt.  F’lNRA  is 
alleie:ate;el  reignlateiry  re;.s]ieinsiliilitie;s  tei 
review  NFS’s  e:eimpliane:e;  with  eiertain 
FCxediange;  rules.'"  Ihirsnant  tei  the; 
Reignlateiry  (Ceintraed.  heiweiver.  NA.SDAQ 
reitains  nltimate;  respenisihility  feir 
einfeiredng  its  rnleis  with  re;spe;ed  tei  NES. 

•  Seieieinel,  FINRA  ineniitors  NES  feir 
e:eim]iliane;e  with  the  FCxeihange’s  traeling 
rnleis.  anel  e:eille;eds  anel  maintains  eiertain 
relateiel  infeirinatiem. ' ' 

•  Thirel.  F’lNRA  provieles  a  reiiend  to 
the;  Exediange’s  ediief  regnlateiry  eiffie:e;r 
(“(CRO”).  on  a  epiarteirly  basis,  that:  (i) 
Quantifies  all  alerts  (eif  whie:h  FINRA  is 
aware)  that  ieleintifv  NES  as  a  iiartie.ipant 
that  has  potentially  vieilateiel 
CCommission  or  Exe:hange  rides,  anel  (ii) 
lists  all  inveistigatieins  that  ieleintifv  NFCS 
as  a  partie:ipant  that  has  potentially 
vieilateiel  (Commission  or  Exe;hange  rules. 

^  See  .Sccurilics  F^xcluingc  Ac(  Rciciisc  Nos.  50153 
(Uccciiihcr  23.  2008).  73  FR  80485  (Dccoinhcr  31. 
2008)  (,SR-N.\.Si).\q-2()08-008);  ;uid  (>2730  (Augusl 
17.  2010).  75  FR  51801  (.\iigiLSl  23.  2010)  (,SR- 
NA,SI1.\Q-2010-100). 

«  /(/. 

•'  17  CFR  240.17(1-2. 

"'NF.S  is  iilso  subject  lo  iud(!|)cndcnt  oversight  by 
F'INR.A.  its  desigiiiiled  exuinining  aiitboritv.  lor 
coinpliiiuce  with  rinanci.d  respoiisibililv 
re(|uireinenls. 

"  I’lirsuiint  lo  the  Reguliilorv  ('.onlract.  both 
I''INR.\  and  (be  Fxebange  collect  and  niainlidn  all 
alerts,  complaints,  investigations  and  eidorcement 
actions  in  wbicb  NFi.S  (in  its  capacitv  as  a  facilitv 
otRX  and  I’lll.X  routing  orders  to  NA.SDAQ)  is 
identilied  as  a  participant  that  lias  potentiallv 
violated  applicable  Commission  or  Kxchange  rules. 
The  l•;xcbange  and  FINR.A  retain  these;  r(;cords  in  an 
(;asilv  accessilile  mann(;r  in  ord(;r  to  Facilitate  anv 
pot(!ntial  review  conducted  bv  the  Commission's 
Ollice;  oF Compliance  Inspections  and 
Fxaminations. 
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•  Fourth,  the  Kxchaiige  has  in  place 
NASDAQ  Rule  21(i()((;).  which  reciuires 
I'ho  NASDAQ  OMX  (iroup,  Inc.,  as  the 
holding  coin])anv  owning  both  the 
Kxchange  and  NFS.  to  (jstahlish  and 
maintain  procedures  and  internal 
controls  reasonably  designed  to  ensun; 
that  NFS  does  not  develop  or  implement 
changes  to  its  system,  based  on  non- 
j)ul)lic  iidormation  obtained  regarding 
planned  changes  to  the  Fxchange's 
systems  as  a  result  ot  its  affiliation  with 
the  Fxchange.  until  such  information  is 
available  generally  to  similarly  situated 
lixchange  members,  in  connection  with 
the  provision  of  inbound  order  routing 
to  the  Fxchange. 

The  Fxchange  has  met  all  the  above- 
listed  comlitions.  By  meeting  the  above 
conditions,  the  Fxchange  has  set  up 
mechanisms  that  i)rotect  the 
independence  of  the  Fxchange’s 
regulatory  responsibility  with  respect  to 
NFS.  as  well  as  dcanonstrate  that  NFS 
cannot  use  any  information  advantage  it 
may  have  because  of  its  affiliation  with 
the  Fxchange.  Because  the  Fxchange  has 
met  alt  the  above-listed  conditions,  it 
now  .seeks  permammt  apj)roval  of  this 
inbound  routing  relationshi]).  'I’he 
I'ixchange  will  continue  to  com])ly  with 
the  conditions  1-4  stated  above. 

2.  Statutorv  Basis 

The  Fxchange  hcilieves  that  the 
])roi)osed  rule  change  is  consistent  with 
the  provisions  of  Section  (i  of  the  Act.'- 
in  general,  and  with  Sections  (i(h)(.'i)  of 
tin;  Act.' *  in  particular,  in  that  the 
j)ropo.sal  is  desigmul  to  prevent 
fraudident  and  manipulative  acts  and 
practices,  to  promote  just  and  ecpiitahle 
principles  of  trade,  to  foster  t;oo])eration 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  .settling, 
jirocessing  information  with  res])ect  to, 
and  facilitating  tran.sactions  in 
.securities,  to  nmiove  im]jediment.s  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
.system,  anti,  in  general,  to  protect 
investors  and  the  public  interest. 
t)(!cause  the  propo.sed  rule  change  will 
allow  the  Fxchange  to  contiiuK!  to 
reccuve  inbound  orders  from  NFS,  acting 
in  its  capacity  as  a  facility  of  BX  and 
BHFX.  in  a  manner  consistent  with  prior 
approvals  and  established  protections, 
'file  Fxchange  heti(!ves  that  the.se 
conditions  (establish  mechanisms  that 
prot(!ct  the  indejHUuhaicc!  of  the 
Fxchange's  regulatory  rcisponsihilitv 
with  res])ect  to  NFS.  as  well  as  ensure 
that  NFS  cannot  u.s(!  any  information  it 

'-  15  I'.s.c.  7al. 

"15  ll-.s.c.  78l(l))(5). 


may  have  because  of  its  affiliation  with 
the  Fxchange  to  its  advantage. 

B.  Salf-Bcgiildlory  Organization's 
Stataniont  on  Bnvdon  on  C.oinpotition 

The  Fxchange  does  not  believe  that 
the  ])ro])osed  rule  change  will  result  in 
any  burden  on  comiietitiou  that  is  not 
neces.sarv  or  appropriate  in  furtherance 
of  the  ])urpo.ses  of  the  Act.  as  amended. 
Permanent  approval  of  the  current  pilot 
program  does  not  rai.se  any  issues  of 
intramarket  comiietition  hecau.se  it 
involves  inbound  routing  from  an 
affiliated  exchange.  Nor  does  it  result  in 
a  burden  on  competition  among 
exchanges,  because  there  are  many 
competing  exchanges  that  jnovide 
routing  services,  including  through  an 
affiliate. 

C.  Snlf-Bognlaton'  Organization’s 
Statanwnt  on  Oonnnants  on  tha 
Proposed  Bala  Change  Beeeived  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Dale  of  Fffecliveness  of  the 
Proposed  Rule  (ihange  and  Timing  for 
(Commission  Action 

Within  4.'5  days  of  the  date  of 
])uhhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Commission  may  designate  up  to 
•K)  days  of  such  date  if  it  finds  such 
longer  period  to  he  ap])ro])riate  and 
publishes  its  rea.sons  for  so  finding  or 
(ii)  as  to  which  the  Fxchange  consents, 
the  (Commission  shall;  (a)  By  order 
approve  or  (lisapjirove  such  pro])o.sed 
rule  change,  or  (h)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  he  disa])])roved. 

IV.  SoIic:itation  of  (Comments 

Interested  jier.son.s  are  invited  to 
submit  written  data,  views,  and 
arguments  conc;erning  the  foregoing, 
including  whether  the  projio.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  ll.se  the  (Commission’s  Internet 
cc)mment  form  (http://\v\vi\’. sec.gov/ 
rn les/sro. sht ml),  or 

•  Send  an  email  to  rnle- 
comments@sec.gov.  Please  include  Fik; 
Numh(!r  SR-NASDAQ-2()1 8-028  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  trii)hcate 
to  I'Clizaheth  M.  Mur])hy,  Secretary, 
Securities  and  Fxchange  (Commi.ssion, 
100  F  Strciet  NF.,  Wa.shington,  D(C 
20.'540-1000. 


All  submissions  should  refer  to  File 
Number  SR-NASDAQ-201 8—028.  This 
file  number  should  he  inchuhul  on  the 
subject  line  if  (anail  is  used.  To  hel])  the 
(Commi.ssion  process  and  nn  iew  vour 
coimmmts  mon;  efficiimtly,  please  u.se 
only  one  method.  The  (Commi.ssion  will 
])ost  all  comments  on  the  (Commission’s 
internet  Web  site  [http://o  \v\v. sec.gov/ 
rnles/sro.shtml).  (Co])i(!s  of  the 
submission,  all  sul)s(;(pient 
amendments,  all  written  statements 
with  respect  to  the  pro])osed  rule 
i.hange  that  are  filed  with  the 
(Commi.ssion.  and  all  written 
communications  relating  to  the 
])roposed  rule  change  between  the 
(Commission  and  any  ])(!rson.  other  than 
tho.se  that  may  he  withheld  from  the 
])uhlic  in  accordance  with  the 
provisions  of  .1  D.S.C,.  .').'j2,  will  hi; 
available  for  Web  site  viewing  and 
])rinting  in  the  Commission’s  Public 
Reference  Room,  on  husine.ss  days 
between  the  hours  of  10  a.m.  and  8  p.in., 
located  at  100  F  .Street  NF.,  Wa.shington. 
IXC  20.'i40-1000.  CCo))ies  of  the  filing  will 
also  he  available  for  ins])ection  and 
co])ying  at  the  i)rinci])al  office  of  tlu; 
Fxchange.  All  comments  r(;ceived  will 
be  posttul  without  change;  the 
(Commission  does  not  edit  ])ersonal 
identifying  information  from 
submissions.  You  should  submit  oidv 
information  that  you  wish  to  make 
available  ])ubhcly.  All  submissions 
should  refer  to  File  Number  .SR- 
NA.SDAQ-201 8-028  and  should  be 
submitttul  on  or  before  March  7.  2018. 

l'’or  du;  (Commission.  l)y  llu;  Division  of 
Trading  and  Markets.  )nirsuanl  to  didcigaled 
autliority.'-' 

Kevin  M.  O’Neill, 

Dep uty  Secrete r\ 
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(“Act”)  '  and  Rule  l‘)l)-4  thenainder,- 
notice  is  lierel)y  given  that  on  |annary 
81. 2018.  Chicago  Hoard  Options 
Fxcliange.  lncor])orate(l  (“Fxchange”  or 
“CHOF”)  i'ihul  with  the  Securities  and 
lixcliange  Commission  (“Commission") 
the  proposed  ruh;  cliange  as  described 
in  Items  1  and  II  hcdow.  which  Items 
have  h(!en  ])repared  by  the  self- 
regulatory  organization.  Th(i 
Commi.ssion  is  publishing  this  notice  to 
solicit  comments  on  the  ])roposed  rule 
diange  from  int(!rested  ])er.sons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  |)roposes  to  permit  the 
minimum  price  variation  for  mini¬ 
option  contracts  that  deliver  10  shares 
to  he  the  same  as  ])ermitted  for  standard 
options  that  deliver  100  shares  on  tlie 
same  .security.  The  text  of  the  pro])o.sed 
rule  change  is  available  on  the 
l']xchang(;’s  Web  site  http:// 

WWW  .cboe  .com/ AboutCBOE/ 
(^BOELcf’alBcgiilotorvHomc.ospx) .  at 
the  Exchange’s  Office  of  the  Sticretarv. 
and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-r(!gulatory  organization  included 
.statements  concerning  the  pur])ose  of 
and  basis  for  the  propo.sed  rule  change 
and  di.scus.sed  any  comments  it  received 
on  the  ])roposed  rule  change.  'I’he  text 
of  those  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  ))repared  summaries, 
.set  forth  in  sections  A,  H.  and  C  below, 
of  the  most  significant  parts  of  such 
.statements. 

A.  Sclf-Bc^ukitory  Organization's 
Statement  of  the  Purpose  of,  and 
Statntorv  Basis  for,  the  Proposed  Bale 
Change 

1.  Purpose 

CBOE  recently  amended  its  rules  to 
allow  for  the  listing  of  mini-options  that 
deliver  10  phvsical  shares  on  SPUR  SX:P 
.100  (“.SPY”),  Apple,  Inc.  (“AAPL”). 
SPUR  Cold  Trust  (“CLD”).  Coogle  Inc. 
(“CiOOC”)  and  Amazon.com  Inc. 
(“AMZN”).  *  Mini-options  trading  is 
ex])ected  to  commence  in  March  2018. 
Prior  to  the  commenccmient  of  trading 


'  i.s  ii-.s.c.  7as(l))(i). 

-  17(;i  K  240.  U)l)-4. 

‘  Hoc  .S(!(:iii'ili(!s  Act  Kchxi.sc  No.  Oati.Sti 

(lamiai  v  Ui.  2()i:i).  78  FK  4.S2()  ()aiuiai  v  22.  2018) 
(Notice  of  Filin”  and  linnicdiate  i;ifi!ctiv(!ni!s.s  of  a 
l‘id|)os(i(l  Rule  ('.lian”i!  to  l.i.st  and  'I'rado  Option 
Oonti'iicts  Overlyin”  10  .Sliarc.s  (d  (aalain  .Scenritias) 

(.SK-(:it()K-2oi:i-ooi). 


mini-oittions,  the  Exchange  proposes  to 
establish  and  jiminit  the  minimum  jtrice 
viiriation  for  mini-o))tion  contracts  to  he 
the  same  as  permitted  for  standard 
options  on  the  .sitine  .security.  In 
tiddition  to  giving  market  partici])<mts 
clarity  as  to  the  minimum  pricing 
increnutnts  for  mini-ojttions,  the  filing 
would  harmonize  penny  itricing 
between  mini-o])tion.s  :md  standard 
options  on  the  .same  .security. 

Of  the  fiv(!  securities  on  which  mini- 
options  are  permittttd,  four  of  them 
(.SPY.  AAPL.  CLD  and  AMZN) 
])ttrticipcite  in  the  Penny  Pilot  Program. 
Under  the  Penny  Pilot  Program; 

•  The  minimum  price  variation  for 
AAPL,  CfLD  and  AMZN  options  is  SO.Ol 
for  all  (piotations  in  series  that  are 
(pioted  at  le.ss  than  .S8  per  contract  and 
.SO. 0.1  for  all  (piotations  in  .series  that  are 
(pioted  at  S8  j)er  contract  or  gritater;'* 
and 

•  'file  minimum  price  variation  for 
.SPY  options  is  SO.Ol  for  all  (piotations 
in  all  .series.'* 

In  the  lead  up  to  the  launch  of  mini¬ 
options  tniding.  the  Exchange  has 
polhul  firms  with  customer  h;i.s(!s  of 
potential  jiroduct  users  and  they  htive 
indicated  a  prehtrence  that  ])r(!mium 
pricing  for  mini-o])ti()n.s  match  wluit  is 
currently  permitt(!(l  for  .stiindard  options 
thiit  deliver  100  phvsical  shaiHis  on  the 
same  .securities.  .SjKtcifically.  firms' 
systems  are  configiuHul  using  the  “root 
symbol"  of  tin  underlying  security  and 
cannot  differentiate,  for  ])ur]K).ses  of 
minimum  variation  jiricing.  lattween 
contracts  on  the  same  securitv.  Mini- 
ojitions  will  be  loaded  into  firms’ 
systems  using  the  same  “root  svmhol" 
that  is  used  for  standard  options  on  the 
same  .security.  As  a  result,  it  is  believed 
that  existing  systems  will  not  he  able  to 
a.ssign  different  minimum  jiricing 
variations  to  different  contracts  on  the 
same  .security.  As  a  result,  firms  have 
indicated  their  jireference  that  there  he 
matched  jiricing  between  mini-ojitions 
and  .standard  ojitions  on  the  same 
security  because  their  .systems,  which 
are  jirogrammed  using  “root  symliols,” 
would  not  he  able  to  assign  different 
minimum  jiricing  variations  to  mini- 
ojitions  and  standard  ojitions  on  the 
same  .security. 

Because  mini-ojitions  are  a  sejiarate 
class  from  standard  ojitions  on  the  same 
security,  mini-ojitions  would  have  to 
(jualify  sejiarately  for  entry  into  the 
Penny  Pilot  Program.  This,  however,  is 


'.SccCIKlF  Kiil(!  (i.42(:j). 

.SVy;  (liOt;  Kuld  (>.42(:f)  iincl  .Sucurilios  FNcliiiiif^c! 
•Act  KUiNisii  No.  81478  (Fohriiiirv  ;).  2010).  7,')  F'H 
8782  (F’oliruaiy  10.  2010)  (.Nolico  of  Filin”  and 
lnnn(!(liaU!  Flloctivonoss  of  I’roposod  Knit!  (;h<in”i! 
to  |si(;|  R(!lalin”  to  tiu!  I’linnv  Pilot  Pro”ram)  (.SK- 
(;iK)i:-20 10-09). 


not  jio.ssilile  by  jiroduct  launch  (or 
jiossilily  ever)  for  a  numlier  of  reasons. 
First,  there  is  a  six  calendar  month 
trading  volume  criteria  for  entry  into  the 
Penny  Pilot  Program,  which  mini- 
ojitions  cannot  .satisfy*  jirior  to  launch. 
.Second,  even  if  mini-ojitions  met  the 
trading  volume  criteria,  rejilacement 
classes  are  only  added  to  the  Penny 
Pilot  Program  on  the  second  trading  dav 
following  lanuary  1  and  July  1  in  a 
given  year.  Finally,  there  is  a  jirice  te.st 
for  entry  into  the  Penny  Pilot  Program 
which  excludes  “high  jiremium” 
classes,  which  are  defined  as  classes 
jiriced  at  .S2()()  jier  .share  or  higher  at  the 
time  of  selection.  As  of  the  date  of  this 
filing,  three  of  the  five  securities  (AAPL. 
AMZN  and  COOG)  eligible  for  mini- 
ojitions  would  be  excluded  as  "high 
jiremium”  classes,  even  though  two  of 
tho.se  securities  (AAPL  and  AMZN)  are 
in  the  Penny  Pilot  Program  for  .standard 
ojjtions.  The  Exchange  notes  that  (X)()G 
is  not  in  the  Penny  Pilot  Program. “ 

The  Exchange,  fhendore.  is  j)roj)().sing 
to  establish  a  jfricing  regime  for  mini- 
ojftions  sejfarate  from  the  Penny  Pilot 
Program  that  j)ermit.s  tin;  minimum 
j)rice  variation  for  mini-()j)ti()n  contracts 
to  he  the  .same  as  jaa  initted  for  standard 
Ojitions  on  the  same  security,  which 
would  enconijiass  jienny  jiricing  for 
mini-ojition  contracts  on  securities  that 
jiarticijiate  in  the  Penny  Pilot  Program.' 

As  to  the  Penny  Pilot  Program,  the 
Exchange  believes  that  there  are  several 
good  reasons  to  allow  jiennv  jiricing  for 
mini-ojitions  on  securities  that  currently’ 
jiarticijiate  in  the  Penny  Pilot  Program, 
yvithout  reijuiring  mini-ojitions  to 
.sejiaratel  v  (jualilv  for  the  Pennv  Pilot 
Program.  First,  the  Penny  Pilot  Program 
ajijilies  to  the  most  actively-traded, 
nmltijily-listed  ojition  cla.sses.  Likeyvi.se, 
the  five  .securities  yvhich  mav  underlie 
mini-ojitions  yvere  chosen  because  of 
the  significant  li(jui(lity  in  standard 
Ojitions  on  the  same  .security.  The 
Exchange  also  believes  that  the 
market jilace  and  investors  yvill  he 
exjiecting  the  minimum  jirice  variation 
for  contracts  on  the  .same  security  to  be 
the  same.  Second,  one  of  the  jirimarv 
goals  of  the  Penny  Pilot  Program  is  to 


'■'riui  niiiiiinuin  prici!  variiilion  lor  stand.inl 
opiioiis  on  (RKIC.  is  SD.a.S  lor  all  (|iiolations  in 
si!ri(!s  lhal  ar(!  (piol(!(l  at  loss  than  .S8  |)i!r  contract 
and  .Sa.  to  lor  all  (piotations  in  siiriiis  that  ari!  ipiotiid 
at  .S8  per  contract  or  ”r(!at(!r.  .S'l-r.' (iHOl'i  Knl(!  8.42(1) 
and  (2). 

~As  noted  in  the  l'Nchan”e's  ori”inal  mini-option 
lilini>.  mini-options  are  limited  to  livi!  securities 
and  anv  expansion  ol  the  pro”ram  would  reipiire 
that  a  suhsiKpient  pro|)osed  ride  chan}>e  he 
snhmitted  to  the  (iommission.  The  current  proposal 
is  limited  to  the  live  .securities  originally  approviid 
to  underlie  mini-options.  The  Fxcliange  antici|)ate.s 
that  a  similar  minimum  pricing  variation  riigime 
would  he  included  in  anv  rule  change  to  expand  the 
mini-option  program. 
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narrow  the  hid-ask  sj)reads  of  exchange- 
traded  options  to  reduce  the  cost  of 
entering  and  exiting  pt)sitions.  Tliis 
same;  goal  can  similarly  he 
accoin])lished  hv  permitting  pennv 
|)ricing  for  mini-oj)tion  contracts  on 
siuairities  that  already  partici))ate  in  the 
Fmmy  Pilot  Program.  Finally,  the 
Fxchange  helicives  that  penny  ])ricing 
for  mini-options  is  desirahh;  for  a 
product  that  is  gcuired  toward  retail 
investors.  Mini-options  are  on  high 
j)ric:ed  securities  and  are  meant  to  he;  an 
investment  tool  with  more  affoialahle 
and  realistic  prices  for  the  nitail  avenage 
investor.  Penny  ])ricing  for  mini-oj)tions 
on  securities  that  are  currently  in  the 
Ptmny  Pilot  Program  would  hemefit  the 
anticipated  users  of  mini-options  hy 
providing  more  price  j)oints.  The 
Exchange  notes  that  it  is  not  requesting 
pemny  i)ricing  for  all  of  the  five 
.securities  eligible  for  mini-options 
trading:  hut  rather  is  seeking  to  jiermit 
matched  penny  pricing  for  mini-options 
on  those  securities  for  which  standard 
oj)tions  alreadv  tradi:  in  i)ennies. 

In  addition  to  an  (!xpres.sed  market 
preference  for  matched  minimum 
incnmient  pricing  (including  ])(!nny 
pricing)  Ixitween  mini-oi)tions  and 
standard  o])tions  on  the  saim;  securities, 
the  Exchange;  believes  that  its  rules 
establish  precedent  for  the  current 
propo.sal.  .Specifically.  OPOE  Ruh; 
(i.42.()3  provides,  among  oth(;r  things, 
that  matched  pennv  pricing  l)etw(;en 
.SPY  and  Mini-.SKd’  .'jOO  Index  (“XSP”) 
options  is  |)ermitted.  As  to  .SPY  and  X.SP 
o])tions.  the  rationale  for  matched 
pricing  was  that  the  underlying  .SPY 
CTF  is  designed  to  track  the 
performance  of  the  .S&P  .'500  Index  and 
X.SP  options  are  options  based  on  the 
.SivP  .'500  Index."  In  supjiort  of  this 
earlier  filing,  the  Exchange  believed  that 
having  the  same  minimum  price 
variation  for  .SPY  and  X.SP  options  was 
necessary  for  consistency  and  for 
com|)et  it  i ve  reasons. 

To  efiect  the  curr(;nt  projxj.sed  rule 
changes.  (31()E  propo.s(;s  to  amend 
CBOE  Rules  (5.42  and  .'5..'5.  As  to  CI30E 
Rule  (5.42  (Minimum  Increments  for 
Bids  and  Offers).  (3K)E  pro])ose.s  adding 
new  interpretation  and  Policy  .04  that 
would  he  an  internal  cro.ss  reference  to 
new  pro|)o.sed  Interjjretation  and  Poliev 
.22(d)  to  OBOE  Rule  .'5..'5  as  the  ])rovision 
that  .sets  forth  the  minimum  ])ric(; 
variation  for  bids  aud  offers  for  miui- 
o|)tious.  Proposed  luterpretatiou  aud 
Policy  .22(d)  to  (dlOE  Rule  .'5. .'5  would 
jH'ovide  as  follows: 


“.SV^'  .S(!(:urilii!s  Kxcliiin^t!  Act  KhIikisi!  No.  .'jli.'jli.') 
27.  2007).  72  KR  .'j(i40:j  (Octohor  :c 
2007)  (Onlor  Cranlinj’  A|)|)rovii)  to  a  I’roposotl  Ruii; 
Oiaii^o  K(!^ar(lin<>  ttu;  Rxttaision  and  Kxpansion  ol 
tlu!  I’(!nny  Pilot  I’ro^rain)  (.SK-<;B()i:-2007-tlH). 


Tito  nuoiiouoi  prict;  variation  lor  bids  iiod 
olTors  for  niini-o])li()ns  sliall  lx;  tin;  siiini;  as 
])(;rmitt(;d  lor  staod.ird  ojitions  on  tin;  siimo 
soenrily.  l-'or  oxainplo.  if  a  sttcnritv 
parti(:i|>al(;s  in  the  I’onnv  Pilot  Progniin. 
mini-options  on  tin;  sanu;  nndorlving  stuairilv 
tnay  lx;  (|itol(;d  itt  tlx;  sanu;  minimum 
in(:r(;nu;nls.  (;.g..  .SO. 01  for  iill  (piotations  in 
.s(;ri(;s  that  an;  ipiolod  at  l(;ss  thiin  .SB  p(;r 
contract  and  SO.O.'i  for  all  (|no(ations  in  st;ri(;s 
that  an;  (|not(;d  til  S:t  p(;r  contract  or  gn;al(;r. 
.So. 01  for  all  SPY  o])tion  s(;ri(;s.  and  mini- 
options  do  not  S(;paral(;lv  n(;(;d  to  (|nalily  for 
tlu;  P(;nnv  Pilot  Program. 

With  regitrd  to  tlu;  impact  of  this 
l)ropo.sal  on  sy.stem  capttcity.  tlu; 
Exchange  has  tmalyzed  its  capacity  tttul 
rejtresents  that  it  ;tnd  the  Options  Price 
Reporting  Aitthority  have  tlu;  nec(;s.sarv 
systems  capacity  to  hatulle  the  ])otential 
additional  traffic  associated  with  this 
pro];osal.  The  Exchange  does  not 
Ijelieve  that  this  incr(;as(;d  traffic  will 
h(;come  unmanageahle  since  mini¬ 
options  art;  limited  to  a  fixed  numher  of 
underlying  .securities. 

2.  .Statntorv  Basis 

Tlu;  Exchangt;  l)(;lieves  the  projut.seil 
ruh;  change  is  cousist(;ut  with  tlu;  Act 
and  the  rul(;s  and  regulations 
then;nnd(;r.  including  the  r(;{jnir(;nu;nls 
of  .S(;ction  (5(1))  of  the  Act."  In  ])arlicular. 
the  fNchange  h(;liev(;s  the  |)ropo.sed  rnh; 
change  is  consistent  with  tlu;  .S(;ctiou 
(i(h)(.'5)  re(|uir(;nu;nt.s  that  tlu;  rules  of 
au  exchange  he  tlesigned  to  lu'omote  just 
and  (;{]uilahle  ])riiu:iijle.s  of  tradt;,  to 
prevent  fraiulnlent  and  mani])nlative 
acts,  to  foster  coo|)eration  and 
coordination  with  per.sons  engaged  in 
facilitating  transactions  in  securities,  to 
removt;  impediments  to  and  to  perfect 
the  mechanism  for  a  fr(;e  and  open 
market  and  a  national  market  system, 
and.  in  general,  to  ])rotect  investors  and 
the  public  interest. 

.Specifically,  the  Exchange  believes 
that  investors  aud  other  market 
])articipauts  would  benefit  from  the 
current  rule  ]U'oposal  because  it  would 
clarify  and  establish  the  minimnm  price 
variation  for  mini-o|)tion.s  prior  to  the 
commencement  of  trading.  The 
Exchange  believes  that  the  marketplace 
and  inv(;.stors  will  he  ex])ecting  the 
minimum  price  variation  for  contracts 
on  the  sanu;  security  to  lu;  tlu;  .sanu;.  As 
a  result,  the  Exchange  heliev(;s  that  this 
change  would  les.sen  Investor  and 
marketplace  confusion  hecau.se  miui- 
o])tions  aud  standard  o])tious  on  the 
same  .s(;t;urity  would  have  tlu;  same 
minimum  ])rice  variation. 

While  ])ric(;  protection  hetwe(;n  mini- 
options  and  standard  options  on  the 
same  .security  is  not  requir(;d,  the 


"i.'-.  u..s.(:.  7af(i)). 

"’Uj  (K.S.C.  7Kl(l))(.'>). 


Exchange  l)(;liev(;.s  that  con.si.stenc:y 
h(;tw(;en  mini-options  and  standard 
o])tion.s  as  to  the  minimum  price 
variation  is  desirable  and  is  designed  to 
j)ronu)te  just  and  (;(]nital)l(;  priuci])les  of 
trade.  Matching  the  minimum  ])rice 
variation  between  mini-options  and 
standard  options  on  the  .same  security 
would  lu;lp  to  eliminate  any 
nnn(;cessary  arbitrage  opportunities  that 
could  r(;sult  from  having  contracts  on 
the  sanu;  und(;rlving  seenritv  traded  in 
different  minimum  |)rice  incr(;ment.s. 
.Similarly,  matched  minimum  juicing 
would  ho])efully  generate  enhaiu:ed 
com|)etition  among  liciuiditv  providers. 
'I'he  Exchange  believes  that  matched 
])ricing  for  mini-oj)tion.s  and  .standard 
options  on  the  sanu;  security  would 
attract  additional  litjuidity  jjroviders 
who  would  make  markets  in  mini- 
oj)tions  and  standard  options  on  the 
.same  security.  In  addition  to  the 
possibility  ofmore  liejuidity  providers, 
the  Exchange  l)eliev(;s  that  the  ahilitv  to 
(juote  mini-options  and  .standard 
options  on  the  same  seenritv  in  the 
.same  minimum  increnu;nt.s  would 
ho])e(ully  result  in  more;  efficii;nt 
])ricing  via  arbitrage  and  ])o.ssihle  ])rice 
improv(;nu;nt  in  both  contracts  on  the 
sanu;  security.  The  l']xchangi;  also 
lM;lieves  that  allowing  ])enny  j)ricing  for 
mini-o])tion.s  on  s(;curiti(;.s  tliat  currentlv 
participate  in  tlu;  Fenny  Pilot  Program 
(without  mini-options  having  to  (jualifv 
.s(;])arat(;ly  for  entry  into  the  P(;nny  Pilot 
Program)  will  benefit  the  market])lace 
and  investors  hecau.se  ])(;nnv  ])ricing  in 
mini-options  may  also  accomplish  one 
of  the  primary  goals  of  the  Penny  Pilot 
Program,  which  is  to  narrow  the  hid-ask 
.s])reads  of  exchange-traded  o])tion.s  to 
reduce  the  cost  of  entering  and  exiting 
positions.  Finally,  the  ])roposed  rule 
would  he  beneficial  from  a  logistical 
per.s])ective  since  firms’  existing  systems 
are  configured  using  the  “root  svmhol" 
of  an  underlying  security  and  would  not 
he  able  to  assign  different  minimum 
])ricing  variations  to  mini-o])tion.s  and 
standard  options  on  the  .same  security. 

B.  Sclf-Be^iildtorv  Ort’anization's 
Stcitdincnt  on  Burden  on  Coinpetiiion 

CBOE  does  not  believe  that  the 
])ro])o.sed  rule  change  will  impose  any 
burden  on  {:omp(;tition  not  neces.sary  or 
a])propriate  in  furtherance  of  the 
purposes  of  the  Act.  .Specificallv,  since 
mini-o])tion.s  arc;  ])ermitted  on  multi])ly- 
li.st(;d  cla.sses.  other  (;xchange.s  that  have 
receiv(;d  a])i)roval  to  trade  mini-options 
will  have;  the  opportunity  to  similarly 
(;.stal)li.sh  the  minimum  price  variation 
for  mini-o])tion.s  i)rior  to  the  antici])ated 
launch  in  March  2013.  CBOE  also 
h(;liev(;.s  that  the  ])roj)o.sed  rule  change 
will  enhance  comjietition  hy  allowing 
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products  on  tlie  same  security  to  he 
priced  in  the  same  niiniimnn  ])rice 
increments. 

T'.  Solf-Ucgulcitory  Organization's 
Slatanunit  on  Oonnnants  on  tha 
Proposad  Ihda  Chango  liocaivod  From 
XIainhars.  Partici})anls  or  Othars 

No  written  comments  were  solicited 
or  received  with  njspect  to  the  ])ro])ose(l 
rule  change. 

III.  Dale  of  Ellectiveness  of  the 
FroposecI  Rule  (lhange  and  Timing  for 
(Commission  Action 

Within  4.')  days  of  tlie  date  of 
publication  of  this  notice  in  the  Federal 


as  the  Commi.ssion  may  designate  u])  to 
t)()  days  of  such  date  if  it  finds  such 
longer  period  to  he  appropriate  and 
publishes  its  reasons  for  .so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  con.sents,  the  ("ommission 
will: 

(A)  By  order  ap])rove  or  disa])prove 
such  pro]K)sed  rule  change,  or 

(B]  Institute  proceedings  to  determine 
whether  the  ])ro])osed  rule  change 
should  he  di.sa])])roved. 

IV.  Solicitation  of  (Comments 

Interested  persons  ar(!  invitiui  to 
snhmit  written  data,  views,  and 
arguments  concerning  the  fonjgoing, 
including  whether  the  proposed  rule 
change  is  consist(!nt  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

Float ronic  Ooininonts 

•  Use  the  (Commission’s  Internet 
comment  form  [littp://\y\v\v. soa.gov/ 
rulos/sro.shtml) ;  or 

•  Send  an  (miail  to  rido- 
aonnnonts@soa.gov.  Blea.se  include  File 
Number  SR-CCBGE-2{)13-()1()  on  the 
subject  line. 

Papor  Connnonts 

•  Send  ])aper  comments  in  triplicate 
to  Elizabeth  M.  Mnr])hy,  Secretary. 
S(;ciirities  and  Exchange  (Commission. 
100  1-  Street  NE.,  Washington.  DC 
20.')40-1090. 

All  submissions  shoidd  refer  to  File 
Number  SR-(CB()E-201 3-010.  'fins  file 
numher  should  he  included  on  the 
subject  line  if  email  is  usixl.  'fo  helj)  the 
(Commission  ])rocess  and  uiview  vonr 
comments  more  efficiently,  please  n.se 
only  one  method.  The  (Commission  will 
post  all  comments  on  the  Commission’s 
internet  Web  site  (htt}}://\viv\v. soa.gov/ 
ridos/sro.shtnd).  (Copies  of  the 
suhmi.ssion,  all  snhseejnent 
amendments,  all  written  statements 
with  respect  to  the  ])roj)osed  rule 
change  that  are  filed  with  the 


(Commi.ssion,  and  all  written 
communications  ndating  to  the 
proposiul  rule  change  between  the 
C.ommission  and  any  per.son,  other  than 
those  that  may  1)(!  withheld  from  the 
public  in  accordance  with  the 
])rovision.s  of  ,'i  l).S.(C.  .').')2,  will  hi; 
available  for  Web  sit(!  viewing  and 
printing  in  tlu;  (Commission’s  Bnhlic 
Reference  Room,  100  F  Strecd  NE.. 
W^ishington,  D(C  20.'549,  on  official 
hnsine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Co|)i(!S  of  the 
filing  also  will  he  available  for 
insp(!ction  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  ])osted  without  change: 
the  Commission  does  not  edit  ]jersonal 
identifying  information  from 
submissions.  You  should  submit  onlv 
information  that  von  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-CB()E- 
2013-010  and  should  be  submitted  on 
or  before  March  7,  2013. 


Kevin  M.  O’Neill. 

t)oi)iilv  Socrolarv. 

IKK  Doc.  KiliMl  »:4r)  iiin| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68890;  File  No.  SR-BX- 
2013-013] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  BX,  Inc.;  Notice  of  Filing 
of  Proposed  Rule  Change  Requesting 
Permanent  Approval  of  a  Pilot  Program 
To  Receive  Inbound  Equities  Orders 
From  PSX  Through  NES 

K'dliriiarv  8.  201 3. 

Bnrsuant  to  Section  19(bKl) '  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  -  and  Rule  19b-4  thereunder,' 
notice  is  herebv  given  that,  on  Eebruarv 
(),  2013,  NASDAQ  OMX  BX,  Inc. 
(“Exchange”  or  “BX”)  filed  with  the 
.Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  Ill 
below.  wbic:h  Hems  have  been  prepared 
by  the  self-regulatory  organization.  'I'he 
(iommission  is  publishing  this  notice  to 
solicit  comments  on  the  pro|)osed  rule 
change  from  interested  persons. 


"  17  CKK  2(HI.:«)-:i(a)(12). 
'  I.')  U..S.C:.  7Hs(l))(l). 

^  l.'j  7K:i. 

17  CKK  24(l.l<ll)-4. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (ihange 

The  Exchange  has  filed  a  jirojio.sed 
rule  change  for  the  permanent  approval 
of  the  Exchange’s  pilot  jirogram  to 
permit  the  BX  Ecpiities  Market 
(“.System”)  to  accejit  inbound  orders 
routed  bv  Nasdac]  Execution  .Services 
EEC  (“NES”)  from  the  NASDAQ  OMX 
BSX  facilitv  of  NASDAQ  OMX  BHEX 
EEC  (“BHEX”). 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
E.xchange  included  .statements 
concerning  the  purpose  of  and  basis  for 
the  j)ro])osed  rule  change  and  discus.sed 
any  comments  it  received  on  the 
jiropo.sed  rule  change.  The  text  of  these 
.statements  may  be  examined  at  the 
jilaces  specifieil  in  Item  lY  below.  'I'he 
I’^xchange  has  jirepared  snnunaries.  .set 
forth  in  .Sections  A,  13.  and  C  below,  of 
the  most  significant  as|)ect.s  of  such 
.statements. 

/\.  Solf-nogidatoiv  Organization's 
Statoinont  oft  ho  Pnrposo  of.  and  tho 
Statntory  Pasis  for.  tho  Proposod  Ihdo 
Ohango 

1.  Purpose 

In  conjunction  with  BHEX  jiroviding 
outbound  routing  .services  on  B.SX  to  all 
markets  using  its  affiliated  routing 
broker,  NE.S,-'  BX  jiroposed  that  NE.S  be 
permitted  to  route  orders  from  BHEX  to 
the  Exchange  on  a  pilot  basis,  subject  to 
certain  limitations  and  conditions,  as 
described  below. '■  'fhe  current  pilot 
program  expires  March  30.  2013." 

NE.S  is  a  broker-dealer  and  member  of 
NASDAQ.  BHEX  and  BX.  NES  provides 
all  routing  functions  for  The  NA.SDAQ 
Stock  Market  (“NA.SDAQ”),  BX  and 
BHEX.  BX,  NASDAQ.  BHEX  and  NE.S 
are  affiliates.  Accordingly,  the  affiliate 
relationship  between  BX  and  NE.S,  its 
member,  rai.ses  the  i.ssue  of  an 
exchange’s  affiliation  with  a  member  of 
such  exchange.  .Specifically,  in 
connection  with  ])rior  filings,  the 
Oommi.ssion  has  expre.ssed  concern  that 
the  affiliation  of  an  exchange  with  one 
of  its  members  raises  the  potential  for 
unfair  competitive  advantage  and 


■'  .Sc(.'  .Si!(:urili(!s  l';\t:hiiii”(!  .Act  Ki!l(!asii  No.  Ii.'j4()il 
(Ocloljor  :i.  2011).  7li  KK  (124811  (Ocloluir  7.  2011) 
(.SK-l*hlx-201  1-108). 

‘■•Sec  .S(!(: initios  lixcliango  Act  Koloaso  No.  ().'j.'j14 
(Oclolior  7.  201  1).  70  KK  OilOOO  (Oclolior  14.  2011) 
(.SK-HX-201 1-000). 

•’.Soo  Socnrilios  Kxclianoo  Act  Koloaso  No.  07!l!l.'i 
(Oclol)or  .a.  2012).  77  KK  02202  (Oclolior  12.  2012) 
(.SK-I!X-201 2-000). 


Register  or  within  such  longer  period  (i) 


K’or  the  Ooiiinnssioii.  hv  llio  Division  of 
'I'rading  and  Markols.  inirsuant  lo  delegalod 
aolhorilv. ' ' 
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potential  conllicts  of  interest  between 
an  exchange’s  sell-regnlatorv  obligations 
and  its  commercial  inten\sts.~ 

Recognizing  that  the  (Commission  has 
previously  expnissed  c:oncern  regarding 
the  potential  for  conllicts  of  intmest  in 
instanc(?s  whijn;  a  member  firm  is 
afllliated  with  an  exdiangc;  of  which  it 
is  a  member,  the  Fxcliange  jjrevionslv 
proposed,  and  the  (Commission 
approved,  limitations  and  conditions  on 
NIvS’s  affiliation  with  tin;  Exchange." 
Also  recognizing  that  the  (Commission 
has  exjjiessed  concern  rcigarding  the; 
|)otential  for  conflicts  of  intere.st  in 
instances  where  a  memher  firm  is 
affiliated  with  an  exchange  to  which  it 
is  routing  orders,  the  fCxcdiange 
previously  proposed,  and  the 
(Commission  approved."  NES's 
ainiiation  with  the  Exchange;  to  permit 
the  Exchange  to  accept  inhonnd  ord(;rs 
that  NES  routes  in  its  capacity  as  a 
facilitv  of  NASDAQ,  subject  to  the 
certain  limitations  and  conditions.  The 
Exchange  now  pro])o.ses  to  |)(;rmit  EX  to 
accept  inhonnd  orders  that  NES  routes 
in  its  ca))acity  as  a  facilitv  of  RHEX  on 
a  permanent  basis,  subject  to  the 
limitations  and  conditions  of  this  pilot: 

•  First,  the  fCxchange  and  EINRA 
maintain  a  R(;gnlatory  (Contract,  as  well 
as  an  agreement  pursuant  to  Ride  17d- 

2  under  tin;  Act  (''17(1-2  Agr(;(;ment”)."’ 
I’ursuanI  to  tin;  R(;gulatorv  (Contract  and 
the  17(1-2  Agr(;(;m(;nt.  f’lNRA  is 
all()cat(;(l  r(;gulat()rv  r(;.s|)()nsihiliti(;s  to 
r(;vi(;w  NE.S's  compliance;  with  c(;rtain 
I'Cxchange  rul(;s.''  I’ursuant  to  the 
R(;gulat()ry  (Contract.  h()W(;v(;r.  BX 
r(;tains  ultimate  r(;sp()nsihility  for 
enforcing  its  rul(;s  with  r(;s])(;ct  to  NES. 

•  S(;(:on(f.  EINRA  monitors  NES  for 
comiiliance  with  the  Exchange's  trading 
rui(;s.  and  (:()ll(;(:ts  and  maintains  c(;rtain 
r(;lat(;(l  information.'- 


“  .See  .S(!<:iii'itics  Lxcliaiigi!  .Xcl  Kidixisc;  Xtis.  5(11 
(DccimiiImm  2:1.  2l)im).  7;(  I  K  HlMHfi  (niuuMlilmr  ai. 
2(l()»)  (.SK-.\.\.SI).\Q-2()im-()()H):  and  (i27;«)  (,\u}(iisl 
17.  2(11(1).  7.5  I  K  ,51K(il  (.\11<-IIS(  2;).  201(1)  (.SK- 
\A.si)Aq-2(no-ioo), 

.SiMairitins  l  AcliaiiH*-  .\i:t  Kclaasa  N'o.  5K:124 
(August  7.  200H).  7:i  I  K  4ri(ia(i  (,\uf>iist  12.  2l)(m) 
(Fill!  Nos.  .SK-H.Si;-20l)«-()2:  .SK-li.SF-aooa-aa:  .SK- 
I{.Si;-2lHm-2.5:  .SK-I{.Si:(;(;-20(m-01 )  (■■Onlor 
a|)|)r(ivinj>  tiu!  Aciiuisition  ol  the  Iliislon  .Slock 
lAcliaii"!!.  iDcorpor.itciI  hy  1  Iiii  NA.SI),\Q  OM.X 
Criiiii).  Iiic."). 

■'Id. 

17(:i  K  240.17(1-2. 

"  NF.S  is  also  subjocl  to  iniloponilont  ovi!rsif;lil  l)v 
F'lXK/X.  its  (l(!si“iiat(!(l  (!\ai)iinin<!  authoritv.  lor 
coiiiplianco  with  niiaiicial  iiisponsihilitx 
riKpiiroinonts. 

I’ursuant  to  tlio  Komilatorv  Contract,  both 
I'lNK.X  and  tho  I'Aclian^ii  collix:!  and  maintain  all 
alerts,  complaints,  investigations  and  eiddrcement 
actions  in  which  \F.S  (in  its  capacity  as  a  lacilily 
ol  I’lll.X  routine  orders  to  liX)  is  identilied  as  a 
participant  that  has  |)otentiallv  \  iolated  applicable 
Commission  or  Fxchange  rules.  1  he  Fxchanee  and 
FIXK.A  retain  llie.si*  records  in  an  easily  accessible 


•  Third.  I’lNRA  jirovides  it  report  to 
the  Exchiuigi;'s  chief  nigulcttorv  ()ffic(;r 
(“(CRO").  on  <1  (iiiitrtetrly  hitsis.  tluit:  (i) 
Quantiri(;s  oil  al(;rts  (of  which  EINRA  is 
ciWcin;)  thiit  i(l(;nlify  NTCS  <is  ;i  jitirticipant 
that  has  iiotentially  viohited 
(Commission  or  Exchange  rul(;s,  and  (ii) 
lists  till  investigations  th:it  i(li;ntiiy  NTC.S 
as  a  |):irtici])ant  thiit  has  iiotentiiilly 
viohited  (Commi.ssion  or  I'Cxchange  rul(;s. 

•  Fourth,  the  Exchange  hits  in  jilace 
BX  Rule  214()(c).  which  r(;(iuir(;s  The 
NASDAQ  OMX  (Crouii.  Inc.,  as  the 
holding  company  owning  both  the 
Exchangt;  and  NES.  to  e.stahlish  and 
maintain  iirocedunis  and  internal 
controls  reasonably  (Uisigned  to  ensure 
that  NES  does  not  develop  or  imphanent 
changes  to  its  sy.stem.  based  on  non- 
public  information  obtained  iHigarding 
])lanne(l  changes  to  the  Exchange's 
systems  as  a  r(;sult  of  its  iiffiliation  with 
the  Exchange,  until  such  informiition  is 
iivailahle  generally  to  similarly  situattul 
I'Cxchange  memh(;rs.  in  connection  with 
the  jirovision  of  inhound  order  routing 
to  the  Exchange. 

The  Exchiinge  has  ni(;t  all  the  above- 
listed  conditions.  By  ni(;eting  the  ahovt; 
conditions,  tin;  Exchange  hits  .s(;t  up 
nutchanisms  that  protect  the 
iu(l(;p(;u(l(;uc(;  of  tin;  Exchitnge's 
nigulatory  riisponsihility  with  respiict  to 
Nl'CS.  its  W(;ll  as  (htiiionstniti;  that  NE.S 
caiiiiot  u.s(;  anv  iuformation  advanlagt;  it 
may  have  lutcause  of  its  affiliation  with 
the  Exchangt;.  Becau.se  the  Exchangt;  hits 
met  all  tin;  iihove-Iisted  conditions,  it 
now  ,s(;(;ks  permamint  .ipproviil  of  this 
inhonnd  routing  relationshii).  Tlu; 
Exchiinge  will  continm;  to  coni|)ly  with 
tin;  conditions  1—4  stattid  above. 

2.  .Statutory  Biisis 

The  Exchangt;  believes  that  the 
propo.sed  rule  change  is  consistent  with 
the  jirovisions  of  vS(;(:ti()n  0  of  the  Act.' ' 
in  general,  iind  with  S(;(:tion.s  B(h)(.^)  of 
the  Act.'^  in  jiarticnhir.  in  that  the 
proposal  is  (l(;sign(;(l  to  ])r(;v(;nt 
friiudulent  iind  maniintlative  acts  and 
practic(;s.  to  proniott;  just  and  (;(jiiitiihl(; 
l)rincipl(;.s  of  trade,  to  f()st(;r  coopenttion 
and  coordination  with  per.sons  (;ngiig(;(l 
in  r(;guliiting.  (:l(;aring.  settling, 
processing  informiition  with  r(;s])(;ct  to. 
and  fiicilitating  transactions  in 
s(;(:uriti(;.s.  to  rttmove  impediiiKints  to 
iind  |)(;rfect  tin;  nutchanism  of  a  fnte  iind 
open  niark(;t  itnd  it  iiiitioniil  niiirket 
sv.sttan.  and.  in  gemtiiil.  to  jirotitct 
investors  itnd  tin;  public  int(;r(;st. 
hi;cause  the  jiroposed  rule  changt;  will 


mimnor  in  ordor  to  liicilitati!  imv  potmilial  roviow 
comhictoil  hv  tlm  Commission's  Ollico  ol 
Compliiinci!  Inspiictions  iind  Fxiiminiitions. 

"1.5  II..S.C.  7HI. 

"  15  l)..S.C.  781(h)(5). 


allow  tlu;  Exchange  to  coutimu;  to 
r(;c(;iv(;  inbound  orders  from  NES.  acting 
in  its  ciipacity  as  a  facilitv  of  BDEX.  in 
it  miiinu;!'  consi.stent  with  jirior 
ii])])r()Vitl.s  and  (;.stithlish(;d  protections. 
Tlu;  I'Cxchange  ht;lii;v(;s  thiit  th(;s(; 
conditions  (t.stahlish  nutchiinisms  thiit 
pr()t(;ct  tlu;  in(ii;pi;n(l(;nc(;  of  the 
i'Cxchiiuge's  r(;guliil()ry  responsibility 
with  r(;sp(;(:t  to  Nl'CS.  its  w(;ll  its  i;nsuri; 
thiit  NFS  cannot  use  iiiiv  inlormatiou  it 
may  have  hitciiu.st;  of  its  itffiliatioii  with 
the  I'Cxchiinge  to  its  iidvautage. 

Ii.  Sclf-Rcgiihitory  Orydniy.dtion's 
Sldtdiuddt  on  Burden  on  (Joinpetilion 

Tlu;  Exchange  does  not  believe  that 
tlu;  pr()p()S(;(l  nth;  change  will  result  in 
any  hurd(;n  on  c()mp(;titi(m  thiit  is  not 
lutcessary  or  approjiriate  in  furtherance 
of  the  purpo.ses  of  the  Act.  as  amended. 
B(;rmiuu;nt  approval  of  the  current  ])ilot 
progriim  doits  not  raist;  any  issues  of 
intriunarket  comptttition  because  it 
inv()lv(;s  inhound  routing  from  an 
affiliatitd  e.xchiinge.  Nor  doits  it  result  in 
a  burden  on  compittition  among 
exchitngits.  hecausi;  then;  an;  inanv 
compitting  exchitngits  tluit  jirovide 
routing  sitrvices.  including  through  iiu 
iiffiliiiti;. 

(I.  S(;If-Bd<piIdtor\’  Ovgdni/.dtion's 
StdtiJinont  on  (lonnnonts  on  the 
Proposed  Bide  (lluinge  Beceived  From 
Members.  Porticiponts.  or  Others 

Writtiai  conmuaits  witre  neither 
•solicitiul  nor  ntceived. 

III.  Dale  of  I'Cllecliveness  of  the 
Projiositd  Rule  (Change  and  Timing  for 
(Commission  Action 

Within  d.!  days  of  tlu;  date  of 
pnhlication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  tlu;  CCommi.ssion  may  ditsignate  u])  to 
IK)  (lavs  of  such  date  if  it  finds  such 
longitr  period  to  he  approjiriati;  and 
puhlisluts  its  reasons  for  .so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  (Commission  shall:  (;i)  By  order 
approve  or  disapjirove  such  iiropo.sed 
rule  change,  or  (h)  institute  pro(:(;(;(lings 
to  determine  wh(;thi;r  tlu;  propo.si;d  ruli; 
change  should  he  di.sa])])rove(l. 

IV.  Solicitation  of  (Comments 

Interested  iiersons  are  invited  to 
submit  written  data,  views,  and 
iirgunients  concerning  the  for(;g()ing. 
including  wh(;th(;r  the  projio.sed  rule 
change  is  consistent  with  tlu;  Act. 
(Comments  may  he  snhmitted  by  any  of 
tlu;  following  methods: 

Fit H'.t ronie  (Join menis 

•  Use  the  (Commission’s  Internet 
(:omm(;nt  form  [htip://\\’\v\\’.sec.gov/ 
rnles/sro.sh tml) :  or 
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•  Send  an  onuiil  to  rii/e- 
(:()nun(;nts@S(}(:.gov.  IMca.sc;  include  Mle 
Number  SR-8X-2()1 3-01 3  ou  the 
subj(H:t  liiu;. 

I^itpar  (k)iunu!nts 

•  Send  ])a])er  commeut.s  iu  triplicate 
to  I'ilizalxitli  M.  Mur])hy.  Secretary. 
.Securities  and  I'ixchauge  (iommissiou. 
100  1’’  Street  Nl’]..  Washington.  IKi 
20.'’)40-1000. 

All  submissions  should  refer  to  File 
Numher  SR-nX-2013-013.  This  fil(! 
number  should  he  included  ou  the 
subject  line  if  email  is  used.  To  hel])  the 
(iommi.ssiou  process  and  review  your 
comments  more  ('fficieutly.  please  use 
only  one  method.  The  Commission  will 
post  all  comments  ou  the  (iommissiou's 
Internet  Web  site  (hf//j;//u’U'n'..s-ec'.go»7 
niles/sro.shtnil).  Coj)ies  of  the 
suhmi.ssiou,  all  suhsixpieut 
amendments,  all  written  statements 
with  res])ect  to  the  i)roposed  rule 
change  that  are  filed  with  the 
Commi.ssion.  and  all  written 
communications  relating  to  the 
l)ro])o.s(!d  rule  change  betwcnm  the 
Commi.ssion  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance;  with  the 
provisions  e)f  .'i  ll.S.C.  .').')2.  will  he 
available  for  W(;h  site  viewing  and 
j)rinting  in  the  (Commission's  Public 
Ref(;n;nce  Room,  on  business  days 
b(;tween  the  hours  of  10  a.m.  and  3  p.m.. 
lot:ated  at  100  F  .Slr(;(;t  NE..  Washington. 
IX;  20.')49-1090.  (Co|)ies  of  the  filing  will 
al.so  he  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  comments  receiv(;d  will 
be  ])o.sted  without  change:  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  .submissions 
should  r(;fer  to  File  Number  SR-BX- 
2013—013  and  should  he  submitted  on 
or  before  March  7.  2013. 

l''()r  tlu;  (Commission.  l)v  tlx;  Division  of 
I'rading  and  Mark(;l.s.  i)iirsiianl  to  delegatt;;! 
authority. 

Kevin  M.  O’Neill, 

Deputy  Sucrutury. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68878;  File  No.  SR-EDGX- 
2013-07] 

Self-Regulatory  Organizations;  EDGX 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Amendments 
to  the  EDGX  Exchange,  Inc.  Fee 
Schedule 

l•■(!ln■llarv  ft.  201  :i. 

Pursuant  to  Suction  19(h)(1)  of  thu 
Sucuritius  Exchange  Act  of  1934  (thu 
“Act”),'  and  Rulu  19h-4  thuruundur,- 
noticu  is  huruhy  given  that  on  jannarv 
31, 2013,  EDCX  Exchange.  Inc.  (the 
“Exchange"  or  "EfXCX”)  filed  with  the 
Securities  <md  Exchange  Commission 
(“(Commission”)  the  propostxl  rule 
chetnge  as  described  in  Items  1. 11  and  Ill 
below,  which  items  have  been  prepared 
by  tin;  self-regulatory  organization.  The 
(Commission  is  publishing  this  notice  to 
solicit  connm;nts  on  the  i)ropo.sed  ride 
chiinge  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  proposes  to  iiinend  its 
fees  and  rehiites  ap])liciil)le  to  Members  * 
of  tlu;  I'Cxchangi;  pursuant  to  fCDCX  Rule 

I. 1. 1(a)  and  (c).  All  of  the  changi;s 
described  herein  are  applicable  to  EDCX 
Members.  The  text  of  the  pro]X)si;d  rnh; 
change  is  available  on  tlu;  Exchange's 
Internet  W(;b  siti;  at 

www.diwctudgu.coni.  at  the  Exchange's 
principal  office,  and  at  the  Public 
Reference  Room  of  the  (Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Ba.sis  for,  the  Propo.sed  Rule 
(Change 

In  its  filing  with  the  Commi.ssion.  the 
self-regnlatix’v  organization  included 
stat(;ment.s  concerning  the  purpose  of. 
and  basis  for,  the  propo.sed  rule  change 
and  discn.ssed  any  comments  it  ri;ceived 
on  tlu;  propo.s(;d  rule  change,  'flu;  text 
of  tlu;.se  stat(;ment.s  may  lx;  (;xamined  at 
the  plac(;s  s])(;cified  in  Item  IV  below. 
The  .self-regnlatorv  organization  has 
prepar(;d  sinmnaries,  .set  forth  in 
sections  A,  B  and  (C  h(;low,  of  tlu;  most 
significant  aspects  of  such  .stati;nu;nts. 


'  I.S  IL.S.C.  7»s(l))(l). 
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A.  S(df-Ru^id(itoiy  Organization’s 
Statainant  of  the  Purpose  of.  and  the 
Statntory  Basis  for.  the  Proposed  Bale 
C'/umge 

1.  Purpose 

'flu;  Exchange  currently  as.ses.ses  a 
chargi;  of  .S().()()()3  jier  share  for 
Members'  orders  that  yield  Flag  RY.  The 
Exchange  pro]X)se.s  to  increa.se  the  rate 
it  charg(;.s  for  Flag  RY  from  S0.()()()3  per 
share  to  .SO.OOO.l  per  share  for  Members’ 
{X'ders  that  route  to  the  BAT.S  Y- 
Exchange.  Inc.  (“BATS  BYX”)  and  add 
liiiuidity.  This  ])roj)o.sed  changi; 
re|)re.sent.s  a  jiass  through  of  the  rati;  that 
Direct  Edge  E(CN  EE(C  (d/h/a  DE  Route) 
(“DE  Route”),  the  Exchange’s  affiliated 
routing  broker  dealer,  is  charged  for 
routing  orders  to  BATS  BYX  that  do  not 
(lualify  for  additional  volume  tiered 
discounts,  as  described  in  BATS  BYX's 
fee  filing  with  the  Securities  and 
Exchange  Commission.'* 

The  Exchange  projiuses  to  add  Flag 
RT  to  its  fee  schedule  for  M(;mhers’ 
(X'ders  that  route  to  awav  trading  centers 
using  the  ROUT  routing  .strategy  ’’  and 
remove  liiinidity  from  the  awav 
exchange.  The  Exchange  proposes  to 
assess  a  fee  of  S().0()3()  per  shari;  for 
orders  yielding  Flag  RT. 

The  Exchange  i)ro])o.se.s  to  add  Flag 
RX  to  its  fee  .schedule  for  Memhi;r.s' 
ord(;rs  that  route  to  away  trading  cent(;rs 
using  the  ROUX  routing  strati;gy"  and 
remove  liipiidity  from  tlu;  awav 
exchange.  The  Exchange  ])ropo.se.s  to 
as.sess  a  fee  of  S().()()3()  per  share  for 
orders  yielding  Flag  RX. 

The  Exchange  proposes  to  im])lement 
the.se  amendments  to  its  fee  schedule  on 
February  1 . 201 3. 

2.  .Statutory  Ba.sis 

The  Exchange  believes  that  tlu; 
jiroposed  rule  change  is  consistent  with 
the  objectives  of  Section  0  of  the  Act,~ 
in  general,  and  furthers  tlu;  objectives  of 
.Section  (ijliKd).**  in  particular,  as  it  is 
d(;.signed  to  provide  fix’  the  eijuitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  Members  and 
other  persons  using  its  facilities. 

The  Exchange’s  pro])osed  fee  increa.se 
for  Flag  RY  re})re.sent.s  a  ])a.s.s-through 
rati;  where  BAT.S  BYX  charges  DE  Route 
.SO.OOO.'i  per  share  for  Members’  orders 
that  route  to  BAT.S  BYX  through  DE 
Route  and  add  liiiuidity.  and  then  DE 
Route  charges  the  Exchange  .SO.OOO.'i  ]x;r 
share,  and  then  the  lixchange  charges  its 


*  .S’f.y;  .SiM:iirili(!S  Kxilumgi!  Act  Kilnasi;  No.  liXlili,') 
Oamiiirv  Hi.  201  :i).  7fi  I'K  4040  Oiimiarv  2:i.  201:1) 
(,SK-l!YX-20i:i-001). 

'■;\.s  (lal'iiKul  in  Kxclianao  Kiili;  1  1.0(l))(:i)((:)(ii). 

”  As  (liliiiail  in  Fxilianm:  Kulo  1 1 .0(l))(:i)(t:)(iii). 

■  1.5  II..S.(;.  7«l. 

"  15  U..S.(:.  7«f(l))(4). 
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Monil)(;rs  .SO.OOO.I  per  share.  Tlie 
Kxchange’s  proposal  repriisents  an 
(H|uital)le  allocation  ot  reasonable  (lues, 
lees,  and  other  charges  among  M(!inl)(;rs 
of  the  Kxchange  and  other  persons  using 
its  facilities  because  the  Kxchange  iloes 
not  levy  additional  huis  or  offer 
additional  rtihates  for  orders  that  it 
routes  to  HA’l’S  HYX  through  DK  Route;. 
I’rior  to  HATS  HYX’s  jannarv  2013  fee 
rding.  HATS  HYX  charg(;d  DR  Route  a 
fee  of  S0.00()3  j)er  share  for  orders 
yielding  Flag  RY.  which  DF  Route 
passed  through  to  the  Fxchange;  and  the 
I’ixchange  pas.sed  through  to  its 
Members.  In  HATS  HYX’s  laniiarv  2013 
fee  tiling.  HATS  HYX  increased  the  rate 
it  charges  its  customers,  such  as  DR 
Route,  from  S0.0003  jier  share  to  a 
chai’ge  of  $0,000.')  piir  share  for  orders 
that  are  routed  to  HATS  HYX  and  add 
ii(|uidity.  Therefore,  the  Rxchange 
lielieves  that  the  proposed  change  in 
Flag  RY  from  a  fee  of  $0.0003  pi;r  shan; 
to  a  fee  of  $0.0003  jier  share  is  equitable 
and  reasonable  liecaiise  it  accounts  for 
the  pricing  changes  on  HATS  HYX.  In 
addition,  the  |)roj)osal  allows  the 
I'ixchange  to  continue  to  charge  its 
Members  a  pass-through  rati;  for  orders 
that  an;  ront(;d  to  HATS  HYX  and  add 
liiluidity  using  DR  Route.  The  Rxchange 
notes  that  routing  through  DR  Routi;  is 
voluntary.  Lastly,  tlu;  Rxchangi;  also 
l)eli(;ves  that  the  propo.sed  amendment 
is  non-discriminatorv  because  it  ajiplies 
uniformly  to  all  Memh(;rs. 

The  Rxchange  h(;lieves  that  its 
jiropo.sal  to  assess  a  charge  of  $0.0030 
l)er  share  for  orders  that  vield  Flag  RT 
rejiresents  an  (;(iuitahle  allocation  of 
r(;asonal)le  dues,  fees  and  other  charges 
among  its  Members  and  other  persons 
using  its  facilities.  Hy  electing  the  ROUT 
routing  .strategy.  Members'  orders  check 
the  System  for  available  shares  and  then 
are  sent  to  destinations  on  the  System 
routing  table.”  and  any  unexecnt(;d 
shares  are  posted  to  RD(]X,  unless 
otherwi.se  instructed.  The  Rxchange 
lielieves  that  the  propos(;d  rate  of 
.$0.0030  per  share  for  orders  that  vield 
Flag  RT  is  eijuitahle  because  it  is 
comparable  to  the  Rxchange’s  default 
rate  of  .$0.0029  per  share  that  it  charges 
Members  for  routing  to  away  trading 
destinations  and  removing  liquidity 
from  the  away  exchange  and  also 
accounts  for  the  increa.sed  costs 
associated  with  the  ROUT  routing 
strategy  routing  to  all  di.splay(;d  markets 
including  more  costly  destinations  such 
as  NYSR  Area.  Inc.  (“NYSR  Area”)  and 
The  NASDAQ  Stock  Market  l.LU 
(“NASDAQ”).  In  addition,  the  Rxchangi; 
believes  that  the  pro])o.sed  rate  of 
.$0.0030  per  share  for  orders  that  vield 


-’As  (Icfinod  in  lixcliiin^i!  Ruli!  1  l.‘,)(l))(.'t). 


Flag  RT  is  reasonable  because  it  is 
comparahli;  to  the  fees  c.harged  hy  other 
exc.hanges  for  similar  routing  strategies. 
Namely,  HATS  Rxchange,  Inc.  ("HA  TS 
HZX”)  c.harges  its  customers  a  rate  of 
.$0.0029  per  share  for  orders  using  its 
Harallel  D  or  Parallel  2D  routing 
strategies;  and  NASDAQ  charges  its 
customers  a  rate  of  .$0.0030  per  share  for 
orders  using  its  SUAN  and  STUY 
routing  strategies.' '  Lastly,  the 
fixc.hange  also  believes  that  the 
])ropo.sed  amendment  is  non- 
di.scriminatory  because  it  applies 
uniformly  to  all  Members. 

The  Rxchange  believes  that  its 
pro])osal  to  asse.ss  a  charge  of  .$0.0030 
])er  share  for  orders  that  yield  Flag  RX 
reiire.sents  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  Members  and  other  persons 
using  its  facilities.  Hy  electing  the 
ROUX  routing  strategy.  Members’  orders 
check  the  System  for  available  shares 
and  then  are  .sent  to  de.stinations  on  the 
Sv.st(;m  routing  table,  and  anv 
unexecuted  shares  are  jjosted  to  RDUX, 
unless  otherwise  instructed.  Tlu; 
Rxchange  heli(;v(;.s  that  the  proi)os(;d 
rate  of  $0.0030  j)(;r  shan;  for  orders  that 
yield  l'’lag  RX  is  (;(|uitabl(;  because  it  is 
comparabh;  to  tlu;  Rxchange’s  (h;fault 
rate  of  .$0.0029  per  shan;  that  it  charges 
M(;mb(;rs  for  routing  to  away  trading 
destinations  and  n;nu)ving  licpiiditv 
from  the  away  exchange  and  also 
accounts  for  the  incn;a.s(;d  costs 
a.ssociated  with  tlu;  ROUX  routing 
strategy  routing  to  all  display(;d  markets 
including  more  costlv  de.stinations  such 
as  NYSR  Area  and  NASDAQ.  In 
addition,  the  Rxchange  believes  that  tlu; 
pix)posed  rate  of  ,$0.0030  per  share  for 
orders  that  yield  F’lag  RX  is  reasonable 
because  it  is  conq)arable  to  tlu;  h;e.s 
charged  by  other  exchanges  for  similar 
routing  strategies.  Nanu;ly,  HATS  HZX 
charges  its  customers  a  rate  of  $0.0029 
per  share  for  or(h;rs  using  its  Parallel  D 
or  Parallel  2D  routing  .strategies;  and 


UAT.S  I!ZX  Fi!i!  .Scliiiduli!.  http:// 
(iln.l)(ilslr(i(lin<’.c(>m/ri'S(>iii(:(^s/iv}>iil(tli()it/ 
nili!  liook/liZX  /•(!(?  SchiHhilo.pdi.  Si-i;  (ilsti  U  ATS 
ISZX  KuI(!S  11 . i;i(a)(.'<)(H)  and  (C)  (d(!S(:ril)ing 
I’arallnl  I)  and  I’aialhd  21)  as  roulin^  options  uiuhn' 
which  an  ordiM' clujcks  llio  MA'I’.S's  svstinn  ior 
availahiit  siiaros  and  then  is  s(tnl  to  dostinalions  on 
llu!  HA'I'.S's  sysloin  rouliii”  lal)l()  and  llu!  liA'I'.S's 
system  may  roiitf;  to  nmlli|)lo  diistinations  at  a 
sin^h;  prict!  hnad  simnitanoonslv  throngli  I’arallcd  I) 
or  I’arallid  21)  routing).  Knhis  oi  IIA'I'S  I'ixchango. 
Inc..  hllp://<:<ln.lHilslrii(lin<>.(:<)ni/r(!Si)iir<  i!s/ 
iv"uhiti(m/nilv  hook/ 

HA'I'S  Kxchow^o  Ituli^hook.pdl. 

' '  Soo  NA.SDAQ.  I’rict;  hist — Trading  M 
Oonnoctivitv.  hllp://\viv\\  .n(isdo(ilr(id(r.oon)/ 

Tr(id(n  .(ispxyid=l’ri(:ol.islTr(iilin<’2itrmdo.  Soo  iilso 
NA.SDAQ.  Routing  .Strat(!gii;s  and  Order  Types 
Cnidi!.  Idtp  J/www.iuisdtufUador.com/coidotd/ 
I’rodiiolsSaivicas/Trodinf’/Workslolioo/ 
rosh  .s(;o(egy./jf/ndescril)ing  .S(;AN  and  .STCi')’ 
routing  stratcjgies). 


NA.SDAQ  charges  its  customers  a  rate  of 
.$0.0030  i)(;r  share  for  oi’ders  using  its 
SKIP  and  SKNY  routing  stnitegies."^ 
Lastly,  the  Rxchange  akso  believ(;.s  that 
tlu;  ])ropo.s(;d  cinu;ndtuent  is  non- 
discriminatorv  because  it  appli(;.s 
ittiiformly  to  all  Members. 

The  Rxchtmge  also  not(;.s  that  it 
op(;riite.s  in  a  highly-com])(;titive  m<irk(;t 
in  which  tiuirket  particijiiints  c;m 
readily  direct  oi'der  flow  to  competing 
v(;nne.s  if  they  deem  fee  l(;vels  at  a 
])articnlar  venue  to  be  excessive.  The 
proposed  rule  change  rellects  a 
competitive  juicing  structure  designed 
to  incent  maiket  jiarticijiants  to  direc:! 
their  oi'der  How  to  the  Rxchange.  The 
Rxchange  b(;lieves  that  the  jirojio.sed 
rates  are  eijuitahle  and  non- 
discriminatorv  in  that  they  ;q)j)ly 
uniformly  to  all  Members.  The 
Rxchange  believes  the  fees  and  credits 
remain  comjietitive  with  those  charged 
by  other  venues  and  therefore  continue 
to  be  reasonable  and  eijuitablv  allocated 
to  Membi;r.s. 

/L  ScIf-lUigiilatorv  Organization’s 
Statainant  on  Barden  on  Competition 

The.se  jirojuised  rnh;  changes  do  not 
imjiosi;  any  l)urdens  on  comjietition  that 
an;  not  nece.ssary  or  ajijuojiriate  in 
fm  tlu;rance  of  tlu;  jnirjio.ses  of  the  Act. 
The  fixchange  does  not  b(;lieves  that  any 
of  the  changes  rej)r(;.sent  a  significant 
dejiarlure  from  jirevions  ju  icing  offered 
by  the  Rxchange  or  ju  icing  offered  bv 
tlu;  Rxchange’s  comjietitors. 

Regarding  Flag  RY.  the  Rxchange 
believes  its  juojiosal  to  assess  a  cliarge 
of  ${).0()03  j)(;r  share  increa.ses 
comjietition  among  trading  centers 
becansi;  it  offers  customers  an 
alternative  means  to  route  to  BAT.S  HYX 
and  add  liijuidity  for  the  same  jirice  as 
entering  orders  on  HAT.S  HYX  directly. 
The  Rxchange  believes  that  its  ju'ojiosal 
will  have  no  burd(;n  on  intramarket 
comjjetition  because  the  rate  aj)j)lies 
uniformly  to  all  Members. 

Regarding  Flag  RT,  the  Kxchange 
believes  that  its  jirojuisal  to  a.sse.ss  a  fee 
of  $t).()()3()  per  shan;  for  Members’ 
orders  that  route  using  the  ROUT 
routing  .strategy  and  remove  liijuiditv 
from  the  away  exchange  will  increase 
comj)etition  because  it  is  comjiarable  to 
the  rates  charged  by  HAT.S  HZX  and 
NA.SDAQ  for  similar  routing  strategies. 
The  Rxchange  b(;lieve.s  that  its  jirojuisal 
will  have  no  burden  on  intramarki;! 
comjietition  because  the  rate  ajijilies 
uniformly  to  all  Members.  Tlu; 
Rxchange  believes  that  its  ju'ojiosal  will 


'-.S'f.-c  NA.SDAQ.  Routing  .SInitogius  mul  Onlor 
Tv|)(!s  (uiifUi.  httpJ/ww  w.nosdoqtrddor.com/ 
conlcol/l’rodiicIsSin-i'icos/Trtidinf’/W'orkslalion/ 
roxli  .s(;Yi(ogy./}(//  (clo.scriliing  .SKIR  and  .SKNI' 
routing  siraliigios). 
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iiicrea.se  competition  lor  routing 
services  Ixjcausc;  tlie  market  for  order 
execution  is  c:ompetilive  and  the 
l'ixchang(!'s  ])roposal  ])rovides  customers 
with  another  alternative;  to  route  their 
orders.  'I’he  Fxcliange  notes  that  routing 
through  HE  Route  is  voluntary. 

R(;gar(ling  I'lag  RX.  the  Exchange; 
he;lie;ve;.s  tlnit  its  j)re)posal  te;  a.ssess  a  fe;e; 
e)f  .$().()()3()  ])e;r  share  ie)r  Members’ 
eerelers  that  reeute;  using  the;  ROUX 
routing  .strate;gy  anel  re;me)ve;  liepiielity 
I'renn  the;  away  e;xe;h<mge;  will  ine:re;ase; 
e:e)m|)e;titie)n  he;e;ause;  it  is  e:e)mparahle  te; 
the  nite;s  charged  hy  BATS  BZX  anel 
NASDAQ  fe)r  similar  routing  strate;gies. 
The;  Exchange;  believes  that  its  pre)pe)sal 
will  have  no  burden  on  intramarket 
e:e)mpe;tition  hee.ause  the;  rate  applies 
uniformly  to  all  Members.  The; 

Exe:hange  helie;v(;s  theit  its  pre)posal  will 
ineaea.se  e:ompe;tition  ibr  re)uting 
ser\'ie:es  because  the  nun  ket  feir  order 
e;xee;utie)n  is  e:e)m])e;titive;  anel  the 
Exchange's  pre)po.sal  pre)viele;s  eaistomers 
with  ane)the;r  alteruiitive;  te;  route  their 
orelers.  The  Exe:hange  ne)te;s  that  re)uting 
thre)ugh  DE  Re)ute;  is  ve)hmtarv. 

U.  Sf;//-/?f;gu/f//on'  On^ani/Aition's 
Stdtcniant  on  (k)nnn(;nts  on  tho 
Proposed  Ihilo  (dion^c  Rocoived  From 
Moinhins,  PavticipontH.  or  Othors 

The;  Exeliange  hiis  ne)t  .se)lieate;el.  anel 
eleees  ne)t  intenel  te;  solieat.  e;e)mnu;nts  een 
this  pre)pe).se;el  rule;  change.  The; 

Exchange;  has  ne)t  ree;e;ive;el  any 
unsolicite;el  written  e:e)mments  fre)m 
Members  e)r  other  interesteel  parties. 

III.  Date  of  Effectiveness  eif  the 
Frejposed  Rule  Cihange  and  Timing  for 
Uominission  Action 

The  forege)ing  rule  e;hange;  has  bee;ome 
effeelive;  pursuant  to  See:tie)n  lt)(b)(3)(A] 
eT  the  Ae:t  and  Rule;  19h-4(fl(2) 
thereuneU;r.  At  any  time  within  (it)  elays 
of  the  filing  of  sue;h  ])roj)e)sed  rule; 
eliange.  the  Commission  summarily  may 
tempenarily  suspend  such  rule;  e:hange;  if 
it  ajjpears  te;  the  Ce)mmissie)n  that  such 
aelion  is  ne;e;e.ssarv  or  appre)priate  in  the; 
])uhlie:  inte;re;st.  fe)r  the;  ])re)te;e:tie)n  e)f 
investems,  or  e)the;rwi.se  in  furtheriinea;  of 
the;  j)ur|)ose;s  e)f  the;  Ae:t. 

IV.  Solicitation  of  Ciomments 

Interesteel  pe;rsons  are;  inviteel  to 
submit  written  elata,  vie;ws.  anel 
iirguments  eamcerning  the  fe)re;ge)ing, 
ine:luding  whe;the;r  the  j)re)po.se;el  rule; 
e:hange;  is  consisle;nl  with  the  Act. 
Cemiments  may  he;  suhmitteel  hy  any  of 
the;  folle)wing  methoels: 


"15  78.s(l))(:i)(A). 

"  17  CI-'K  l<ll>-4(f)(2)|si(:|. 


Floctronic  (Minmonts 

•  lJ.se;  the;  (Jeimmissiem’s  Internet 
eanmnent  Ibrm  [http://\vw\\'.SH(:.i>ov/ 
rn los/sro.  shtml)\  e ; r 

•  Se;nel  an  enuiil  te)  rido- 
(:onnn(mts@so(:.<>ov.  Rle;a.se;  ine:luele;  File; 
Numhe;r  SR-EI)CX-2()13-()7  een  the; 
suhje;e;t  line. 

Papor  (A)nunonts 

•  Senel  p.ijjer  exemments  in  tri])licate; 
te)  Elizabeth  M.  Muri)hy,  Se;e;re;tarv. 
Se;e:urities  anel  Exe;hange  Commissieen. 
lot)  F  Street  NE.,  Washington,  DC 
2().')40-l()0(). 

All  suhmi.ssions  sheeuld  refer  to  File 
Number  SR-EDCX-2013-()7.  This  file 
number  she)ulel  he;  inedueleel  on  the; 
sul)j(;e:t  line  if  email  is  u.sed.  To  helj)  the; 
Ceemmission  proe:e;.ss  anel  review  your 
e:e)mme;nts  me)re  effienentlv,  |)le;ase  use 
e)nly  e)ne;  metheeel.  The  Commissie)n  will 
post  all  e:e)mme;nts  on  the;  Ce)mmissie)n’s 
Internet  We;l)  site  (http://\v\v\\'.soc.<^ov/ 
rnlos/sro.shlinl).  Ce)pie;.s  e)f  the; 
submission,  all  sul).se;epie;nt 
iimenelments.  all  writte;n  st.itements 
with  re;sj)e;e:t  te)  the;  ])re)|)e).seel  rule; 
e:h;mge;  that  are;  fileel  with  the; 
Commissie)!!.  anel  all  written 
e:e)mmunie:atie)ns  re;laling  te;  the 
])re)i)e)se;el  rule;  e:hange  l)e;lwe;e;n  the; 
Commission  anel  any  ])e;r.se)n.  e)ther  than 
the)se;  theit  may  he;  withhelel  fre)m  the; 
puhlie:  in  ae:e:e)relane;e  with  the; 
l)re)visions  e)f  .')  IJ.S.C.  .')52.  will  he; 
availiihle  for  VVeh  site;  viewing  anel 
printing  in  the;  Ce)mmissie)n’s  Ruhlic 
Re;fere;nce  Room,  100  F  Stre;e;t  NE., 
Washingte)!!,  DC  20540,  e)n  official 
business  elays  hetweiem  the  hours  of 
10:00  a.m.  and  3:00  i).m.  (Je)])ies  e)f  the 
filing  also  will  he;  available  Ibr 
inspe;e;tion  and  e:opying  at  the  prine:i])al 
e)ffie:e  of  the;  Exe:hange;.  All  e:e)mme;nts 
re;ce;iveel  will  he;  jiosteel  without  change: 
the  Commissie)!!  ele)e;.s  ne)t  eelit  ])e;rse)nal 
ielentifving  informatie)n  fre)m 
sul)missie)ns.  You  she)uld  submit  only 
inibrmatie)!!  that  ye)u  wish  to  make; 
available  ])ul)lie:ly.  All  sul)mis.sie)ns 
she)ulel  re;fe;r  to  File;  Numl)e;r  SR— EDCX— 
2013-07  anel  she)ulel  he;  suhmitteel  on  e)r 
l)efe)re:  Mare:h  7,  2013. 

l''or  the;  (JeiniDissioii.  hy  llie;  Divisie)i)  e)f 
Tnieling  iiiiel  Miiike;ts,  pursiianl  le)  ele;l);giite;el 
e)eitl)e)rity.  '■'* 

Ki;vin  M.  ()’N(;ill. 

Dr  put  v  Srcrrtdiv. 

II-'K  Doe:.  2e)1  :!-();i42ei  I'ileul  2-i;{-i:t:  K;45  mill 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68875;  File  No.  SR- 
NYSEMKT-2013-05] 

Self-Regulatory  Organizations;  NYSE 
MKT  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Amending  Exchange 
Rule  80C — Equities  To  Establish  Rules 
To  Comply  With  the  Requirements  of 
the  Plan  To  Address  Extraordinary 
Market  Volatility  Submitted  to  the 
Commission  Pursuant  to  Rule  608  of 
Regulation  NMS 

l-'Uiriiary  8.  2013. 

Rursuant  to  Section  19(h)(1)  '  of  the 
Securities  Exchange  Act  of  1934  (the 
“Ac:t”)-  and  Rule  19l)-4  thereunder.-* 
notice  is  hen;hv  given  that  on  januarv 
25,  2013,  NYSE  MKT  EEC  (the 
“Exchange”  or  “NYSE  MKT")  filed  with 
the  Securities  and  Exchange 
Commission  (the  "Commission”)  tin; 
propo.sed  rule  change  as  de.scrihed  in 
Items  I  and  II  h{;low.  which  Items  have 
been  prepanid  hy  the  .self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  pro])o.se(l  rule  chang(; 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Suhstanc:e  of 
the  Proposed  Rule  (Jhange 

The  Exchange  proposes  to  amend 
Exchange  Rule  8()CJ — Eejuities  to 
establish  rules  to  comply  with  the 
recpiinamints  of  the  Rian  to  Address 
Extraordinary  Market  Volatility 
submitted  to  the  Commi.ssion  ])ursuant 
to  Rule  ()()8  of  Regulation  NMS.  The  text 
of  the  proposed  rule  change  is  available 
on  the  Exchange’s  Web  site  at 
wivw.nvso.coin,  at  the  jirincipal  office  of 
the  Exchange,  on  the  Commission’s  Web 
site  at  http://w\v\v.so(:.gov.  and  at  the 
Commission’s  Ruhlic  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commi.ssion,  the 
.self-regulatory  organization  included 
.statements  conc(;rning  the  pur|)o.s(;  of. 
and  basis  for,  the  propo.sed  rule  change 
and  di.scus.sed  any  comments  it  received 
on  the  proposed  rule  change.  The  t(;xt 
of  those  statem(;nts  may  he  examined  at 
the  ])lace.s  s])ecifi(;d  in  Item  IV  below. 
The  Exchange  has  pre])are(l  summaries, 
set  forth  in  sections  A,  B,  and  C  below. 


'  15  U-.S.C.  7Ks(l))(l). 
-  15  U.S.C.  7Ha. 

'  17  CFK  24().l()l)-4. 
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of  the  most  significant  parts  oi  such 
statements. 

/\.  SaH-Iie>;^iil(ilory  Oryanixal ion's 
Statonwnt  of  tho  Piirposo  of.  and  tfw 
Statntoiy  Basis  for.  tlw  Proposad  Bah; 
Changa 
1.  Purpose 

The  Fxchange  pro])oses  to  amend 
Fxchange  Rule  HOC',— lupiities  to 
establish  rules  to  comply  with  the 
riupiiremimts  oi  the  Plan  to  Adiluiss 
ICxtraordinary  Market  Volatility 
submitted  to  the  Commission  pursuant 
to  Rule  ()t)8  of  Regulation  NMS  und(;r 
the  Act  (the  "Plan").  The  Fxchange 
propo.ses  to  adopt  the  ilianges  for  a  pilot 
period  that  coincides  with  the  pilot 
period  for  the  Plan,  which  is  currenUy 
sdieduled  as  a  one-year  jiilot  to  begin 
on  April  8.  2013. 

Background 

Since  May  0.  2010.  when  the  markets 
experient:ed  excessive  volatility  in  an 
abbreviated  time  ])eriod.  i.a..  the  "Hash 
crash.”  tin;  eepiities  exchanges  and 
FINRA  have  imjHemented  market-wide 
measures  designed  to  restore;  investoi 
confidence  bv  reducing  the  ])otential  lor 
excessive  market  volatility.  Among  the 
measures  adopted  include  pilot  jilans 
for  stock-by-stock  trading  pauses  ^  and 
relat(;d  c.hang(;s  to  the  e;(inities  mark(;t 
cl(;arly  erroneous  i;xeculion  rules  and 
more  stringent  (;(juitit;s  market  mak(;r 
(juoting  r(;(pnn;ments.'’  On  May  31. 

2012.  the  C.ommission  approved  the 
Plan,  as  amended,  on  a  one-year  pilot 
basis."  In  addition,  the  Commission 
iij)j)roved  changes  to  the  etpiities 
market-witle  circuit  br(;aker  rules  on  a 
pilot  basis  to  coincide  with  the  i)ilot 
|)erio(l  for  the  Plan.** 

The  Plan  is  designed  to  prevent  trades 
in  individual  NMS  Stocks  irom 
oc.curring  outside  ot  sj){;cifie(l  Pricx; 
Bands.*'  As  describ(;d  more  fully  below, 
the  requirements  oi  the  Plan  an;  coiq)h;{l 
with  Trading  Pauses  to  accommodate 
mon;  fundaim;ntal  jirice  moves  (as 


’  .Sec.  Cx(:l);iii;4i!  Riilo 

■'•.Sec.  (•-‘i-.  Rule  128. 

■’.S'ce.  Rxt;l\iin^i!  Rult!  ll)4(a)(l )(H). 

^  Siv-  .Sixairiliiis  Rxcliaiisc  .Xtl  Rdirasc  Nii.  (i7()‘.U 
(Mav  :n.  2012).  77  I'R  '.rnfm  {lumUi.  2012)  (I'ilo 
N(i.  4-(>.'il)  (OiftiM-  Approvin”.  on  a  l’i)()l  llasis.  l)u! 
Nalionat  Mark*'!  Systi'iii  l*lan  to  Addniss 
i;xliai)rdinaiy  Markal  X'olatilily). 

“.Sec  .Sircurilios  Kx(;lian”i!  ,\(;1  R(di!as(!  No.  07000 
(May  ;U.  2012).  77  I'R  OO.aOl  (|imi!  0.  2012)  (.SR- 
llA fS-201 1-0;!8;  .SR-15YX-201 1-02.');  .SR-15X- 
•nUl-0(i8;  SR-('.15()K-201 1-087;  .SR-(;2-201 1-024; 

.sR-(;ux-2oi  i-:io;  sr-i;ik:a-2oii-:ii;  sr-i;i)c;x- 

201  l-:u);  .SR-l'INRA-201  l-0.a4;  .SR-l.Si;-201  l^il ; 
.SR-NAS1).\Q-201 1-1 .11 ;  SR-N.SX-201 1-1 1 .  .SR- 
NY.Si;-2011— 18;  SR-NY.Si;;\inox-2011-7:i;  SR- 
NY.Si;An;;i-201 1-0»;  .SR-l’ldx-201 1-120). 

'•llnloss  otliiirwiso  spin:iritid.  (;apita)iz(!d  torms 
iisod  in  lids  ndo  filiiif)  an;  l)as(!d  on  Itio  dolinod 
torins  ol  llu)  I’lan. 


o])))osed  to  (;rroni;ous  trades  or 
moimintary  gaps  in  liipiidity).  All 
trading  centers  in  NMS  Stocks, 
including  both  tho.se  operated  by 
Participants  and  those  operated  by 
iiKimbers  ol  Participants,  are  re(]uir(;d  to 
i;stablish,  maintain,  and  eniorce  written 
])olic;ies  and  iirocedures  that  an; 
reasonably  designed  to  comply  with  the 
n;(iuir(;ments  sp(;cified  in  the  Plan."’  As 
set  forth  in  more  detail  in  the  Plan,  Price 
Bands  consisting  ol  a  l.ower  Price  Band 
and  an  Upper  Price  Band  for  each  NMS 
Stock  are  calculated  by  the  Processm  s. '  ’ 
When  the  National  Best  Bid  (Oiler)  is 
below  (above)  the  Low(;r  (Dpiier)  Price 
Band,  the  Proce.ssors  shall  disseminate 
such  National  Best  Bid  (Oll(;r)  with  an 
aiiprojiriate  Hag  identilying  it  as 
unexecutable.  When  the  National  Best 
Bid  (Offer)  is  equal  to  the  Djiiier  (bower) 
Price  Band,  the  Processors  shall 
distribute  such  National  Best  Bid  (Oiler) 
with  an  appropriate  Hag  identilying  it  as 
a  bimit  State  Quotation.'-  All  trading 
c(;nters  in  NMS  Stocks  must  maintain 
written  policies  and  procedures  that  are 
n;asonablv  designed  to  i)revent  the 
displav  of  offers  below  the  bower  Price 
Band  and  bids  above  the  Ujiper  Price 
Band  for  NMS  Stocks.  Notwithstanding 
this  reciuirement,  the  Processor  shall 
dis])lay  an  offer  below  the  bower  Prici; 
Band  or  a  bid  above  the  IJjiper  Price 
Band,  but  with  a  flag  that  it  is  non- 
(;xecutable.  Such  bills  or  olli;rs  shall  not 
be  included  in  the  National  Best  Bid  or 
National  Best  Offer  calculations. '■* 

'b railing  in  an  NMS  Stock 
immediately  enters  a  bimit  State  il  the 
National  Best  Offer  (Bid)  equals  but 
does  not  c.ross  the  bower  (lli)per)  Pric.e 
Band.'-*  Trading  for  an  NMS  stoc.k  exits 
a  bimit  State  if,  within  15  seconds  of 
entering  the  bimit  State,  all  bimit  State 
Quotations  were  executed  or  canceled 
in  their  entirety.  If  the  market  does  not 
exit  a  bimit  State  within  15  seconds, 
then  the  Primary  bisting  Exchange 
would  declare  a  five-minute  trading 
pause  pursuant  to  Section  VH  ol  the 
bUbD  Plan,  which  would  be  ai)i)licable 
to  all  markets  trading  the  .security.'"’  In 
addition,  the  Plan  defines  a  Straddle 
State  as  when  the  National  Best  Bid 
(Offer)  is  below  (above)  the  bower 
(Uplier)  Price  Band  and  the  NMS  Stoc.k 

">T)m!  i;x(:)iim”(!  is  it  I’arlic.ipanl  in  tin;  I’lan. 

' '  .SV’c  ,Sn(:lion  (V)(A)  ol  tin;  I’lan. 

.Sen  .Sod inn  VI(A)  ol  lln;  I’lan. 

'  ‘  .SV.'i;  Sndion  VI(A)(2)  ol  tin;  I’lan. 

.S’f.'o  .Soclion  VI(I5)(1)  ol  lln;  I’lan. 

‘■•Tin;  priinai  v  lislinf;  markol  would  (li;(:laii;  a 
trading  l)ans(;  in  an  NMS  .Slock;  uinin  notilicalion 
by  tin;  primary  listing  inark(;t,  tin;  l’ro(;(;ssoi  would 
(li.ssoininati:  tins  inlornialion  to  lln;  public.  No 
trades  in  that  NMS  .Slock  conid  oci;ur  during  lln; 
trading  pansi;.  but  all  bids  and  olli;rs  may  l)t; 
displayed.  .See  Section  VlUA)  ol  tin;  I’lan. 


is  not  in  a  bimit  State,  for  example, 
assume  the  bower  Pric.e  Band  lor  an 
NMS  Stock  is  .$‘).5()  and  the  Upper  Price 
Band  is  $10.50,  such  NMS  stoc.k  would 
be  in  a  Straddle  State  if  the  National 
Best  Bid  were  below  $0.50,  and 
therefore  non-exoc.utahli;,  itnil  the 
Niitional  Best  Offer  were  above  $0.50 
(inc.luding  a  Niitional  Best  Oiler  that 
i:i)uld  be  above  $10.50).  If  an  NMS  Stock 
is  in  a  Straddle  State  and  trading  in  that 
stoc.k  deviates  from  normal  tniding 
chanicteristics.  the  Primary  bi.sting 
Exchange  may  dechire  <t  trading  jtiut.si; 
for  that  NMS  Stock. 

Proi)o,sed  Amendment  to  Rule  80C', — 
liquities 

The  Exchange  is  required  by  the  Plan 
to  establish,  maintain,  and  eniorce 
written  policies  and  proc.edures  that  an; 
reasonably  designed  to  comply  with  the 
limit  ui)-rimit  down  and  trading  i)au.st; 
requirements  s])i;c.ified  in  the  Plan.  In 
res])onse  to  the  new  Plan,  the  Exchange 
j)ropo.ses  to  iimenil  its  Rules 

accordingly.  , ,  „  i 

The  Exchange  ^noposes  to  add  Rule 
800(a)  to  define  that  "Plan"  means  the 
Plan  to  Address  Extraordinary  Market 
Volatility  Submitted  to  the  Securities 
and  Exc.iiangt;  Commission  Pursuant  to 
Rule  008  of  Regulation  NMS  under  the 
.Securities  Exc.hange  Ac.l  of  1034,  Exhibit 
A  to  .Securities  l-ixchange  Act  Release 
No.  07001  (May  31, 2012).  77  ER  33408 
(]une  0.  2012),  as  it  may  be  amended 
from  lime  to  time.  The  Exc.hange 
proposes  to  add  Rule  80(.(ii)(2)  to  state 
that  the  Exchange  is  a  Partic.ijxmt  in. 
and  subject  to  the  applicable 
requirements  ol.  the  Plan,  which 
establishes  jirocedures  to  address 
extraordinary  volatility  in  NMS  Stocks. 

In  addition,  proposed  Rule  80C,(a) 
provides  that  all  capitalized  teims  not 
otherwise  defined  in  this  Rule  shall 
have  the  meanings  set  forth  in  the  Plan 
or  Exchange  rules,  as  api)licable. 

The  Exchange  projjoses  to  add  Rule 
80C(a)(3)  to  ])rovide  that  member 
organizations  shall  comiily  with  the 
aitplicabli;  provisions  of  the  Plan.  '1  he 
Exchange  believes  that  this  requirement 
will  help  ensure  the  c.omplianc.i;  by  its 
members  with  the  provisions  of  the  Plan 
as  required  pursuant  to  .Section  H(B)  ol 
the  Plan."* 

The  Exchange  pro])oses  to  add  Rule 
8()C(a)(4)  to  ])rovitle  that  Exchange 
systems  shall  not  dis|)lay  or  execute  buy 
(sell)  interest  above  (Itelow)  the  UiJper 
(bower)  Price  Bands,  unle.ss  such 
interest  is  specifically  exempted  under 
the  Plan.  The  Exchange  believes  that 
this  requirement  is  reasonably  designed 
to  helj)  ensure  the  com])liance  with  the 
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limit  ui)-limit  down  and  trading  jianso 
nujniromcnts  spociiind  in  the  Flan,  by  F< 
prcivnnting  nxiuaitinn.s  ont.side  the  Fricn  to 
Bands  as  rocpurod  ])iirsnant  to  Sootion  U 

V1(A)(1)  of  tho  Blan.'7  1<: 

'I’ho  Fxoliango  |)roposos  Rules 
regarding  the  tiajatincmt  ol  certain  S 

trading  interest  on  the  Exchange  in  4 

order  to  prevent  executions  outside  the  tl 
Brice  Bands  ami  to  comply  with  the  new  t( 
ElILD  Plan.  In  particular,  the  Exchange  o 
proposes  to  add  Rule  H()(.(a)(.'j)  that  H 

provides  that  Exchange  systems  shall 
reprice  and/or  cancel  buy  (sell)  interest  Ii 
that  is  ])ric(id  or  could  he  executed  c: 

above  (below)  the  l]i)i)er  (Lower)  Brice  i 
Band.  Any  interest  that  is  rei)riced 
pursuant  to  this  Rule  shall  retain  its  j 

time  stamp  of  original  order  entry.  t 

Specifically,  the  Exchange  in-ojjo.ses  the 
following  provisions  regarding  the  i 

r(!pricing  and/or  canc;eling  of  certain  1 

trading  interest:  ' 

•  MorAe/ On/m s.  If  a  market  order  i 

c.annot  h(!  hdlv  executed  at  or  within  the 
Brice  Bands.  Exchange  systems  shall 
disiilay  the  unexei.uted  portion  of  the 
buy  (.sell)  market  order  at  the  Upper 
(Lower)  Brice  Band.'" 

•  LiiiiJt-Pnc(-cl  Both 

disi)layahle  and  non-dis])layable 
incoming  limit-jiriccHl  interest  to  buy 
(sell)  that  is  priced  above  (beh)w)  the 
lJ])per  (L()W(!r)  Brice  Band  shall  he 
reprictid  to  the  U])])(!r  (Lower)  Brice 
Band.  Exchange  .systems  shall  also 
reprice  resting  limit-i)riced  intere.st  to 
huy  (sell)  to  the  lJi)i)er  (Lower)  Brice 
Band  if  Brice  Bands  move  and  the  ]n-ii:(! 
of  resting  limit-i)riced  interest  to  buy 
(sell)  moves  above  (below)  the  l)i)per 
(Lower)  Brice  Band.  If  the  Brice  Bands 
move  and  the  original  limit  price  of 
repric:(!d  interest  is  at  or  within  the  Bii(-e 
Bands.  Exchange  systems  shall  rei)rice 
such  interest  to  its  original  limit  price.'" 

•  IOC  Orders.  If  an  KXi  order  cannot 
b(;  fully  executed  at  or  within  the  Brice 
Bands.  Exchange  systems  shall  c:ancel 
any  nnexec:ute(l  jjortion  ol  the  10(. 

Order. 

•  DMM  Interest.  Exchange  systems 
shall  cancel  DMM  Intere.st  to  buy  (sell) 
that  is  ent(;reil  manually  or  via  DMM- 
sjKU'.ific:  order  entry  methodology  it  such 
intere.st  is  priced  above  (below)  the 
lJl)i)er  (Lower)  Brice  Band.  DMM 
Interest  to  buy  (sell)  that  is  entered  via 
the  same  order  entry  methodology  as 
off-Eloor  interest  shall  he  repriced 
pursuant  to  jjaragraph  (a)(5)(B)  ol  this 
Rule. 


•  Mnrket  Peg^in<’  Interest.  Market  tl 

Begging  Intere.st  to  buy  (sell)  shall  ])eg  B 
to  tlu!  specified  pegging  price  or  the  a 

Ul)per  (Lower)  Brice  Band,  whichever  is  p 
lower  (higher). 

•  Sell  Short  Orders.  During  a  Short  |: 

Sale  Brice  Test,  as  set  forth  in  Ride  1 

44()B(b).  short  sale  orders  priced  below  1 
the  Lower  Brice  Band  shall  be  repriced 

to  the  higher  of  the  l.ower  Brice  Band  t 
or  the  Bermitted  Brice,  as  delined  in 
Rnle44()B(e).^"  ‘ 

•  Floor  Broker  Cross  Function.  ^ 

Exchange  svstems  shall  not  execute  j 

orders  crossed  inirsuant  to  the  process  1 
provided  for  in  Supplementary  Material  i 

.10  to  Rule  7(i.  if  the  price  of  the  ' 

proposed  cross  transaction  is  outside  of 
the  Brice  Bands. 

•  Original  Order  Instructions.  Any 
interest  rejiriced  jnirsuant  to  Exchange 
Rule  8()U(a)  shall  return  to  its  original 
order  in.struc.tions  for  puriioses  of  the  re- 
o])ening  transaction  following  a  T  railing 
Bause. 

The  Exchange  believes  the.se 
jnovisions  are  reasonably  designed  to 
prevent  executions  outside  the  Brice 
Bands  as  reipiired  hy  the  limit  ui)-limit 
down  and  trading  pause  reiiuirements 
specified  in  the  Blan.  I  he  Exchange 
believes  that  allowing  trading  intere.st 
that  would  otherwise  execute  outside 
the  Brices  Bands  to  reprice  and  keej)  its 
original  time  stain]),  heljjs  ensure  that 
trading  interest  retains  its  priority  while 
preventing  executions  in  violation  with 
the  limit  uj)-limit  down  and  trading 
])au.se  reiiuirements.  The  Exchange 
notes  that  retention  of  an  original 
timestani])  when  interest  is  rei)riced 
occurs  onlv  under  the  operation  ol  this 
Rule  in  order  to  prevent  executions 
e  outside  the  Brice  Bands  and  to  c.omi)ly 
with  the  new  LULD  Blan  and  in  no 
■'  other  c.ircumstances.-'  To  the  extent 
that  rei)ricing  of  trading  interest  is  not 
practical  due  to  .svstems  restrictions 
such  as  in  the  case  of  the  DMM  Interest 
that  is  entered  manually  or  via  DMM- 
si)ecifii;  order  entry  methodology,  the 
Exchange  proi)ose.s  to  cancel  the  trading 
interest  in  order  to  prevent  executions 
outside  the  Brice  Bands.  The  Exchange 
;h  will  not  rei)rice  a  Floor  Broker  (,ross 
that  would  execute  outside  the  Brice 
Bands,  hecanse  such  orders  are  intendei 
to  be  crossed  at  the  entered  i)rice  or  not 
at  all.  Instead,  the  Exchange  will  return 


'7.SV.'c  Suction  V1(A)(1)  ol  tlio  I’liin. 

II  innrkot  participiint.s  do  not  want  to  liavo  tlioii 
onlors  ropricod  to  the  I’rico  Band,  inai'kot 
I’articapant.s  may  i:ancol  tho  unoxocntod  |)ortion  ol 
tlm  order  or  submit  such  order  as  an  IOC.  order, 
e'  Sva  id. 


-"Since  tliere  is  no  I’ermittiul  I’rice  lor  short  sale 
exianpt  orders,  short  sale  iiX(nnpt  ordt^rs  ait^  triMtial 
the  same  as  otlier  orders  under  this  Knlic 
-'The  Kxchan”!!  notes  ri!pricing  of  trading 
interest  under  ordinary  circmnstances  outside  ol 
this  Rnle  may  he  dilierent  than  pursuant  to  the 
|)roi)osed  Rnle.  For  example.  r(!pricin»  ol  Markcit 
l’e»<-i'iR  lnt(!n!st  and  .Sell  Short  Orders  under 
ordinary  circumstances  wonid  receive  a  new  time 
stamp  alter  repriciiifi. 


till)  uni)xi)cuti)d  orilors  to  tho  Floor 
Broker.  Tho  Exchango  boliovos  that 
adding  certainty  to  tho  treatment  and 
jiriority  of  trading  interest  in  these 
sitnatiiins  will  enc.ourage  market 
|);irtici pants  to  continue  to  jirovide 
liquidity  to  the  Exchange  and  thus 
jiromote  a  lair  and  orderly  market. 

'rhe  Exchange  projiDses  Rule  8()U(a)(()) 
that  jirovides  that  the  Exchange  systems 
shall  not  route  buy  (sell)  interest  to  an 
awav  market  disiilaying  a  .sell  (buy) 
quote  that  is  above  (below)  the  Ujiiier 
(Lower)  Brice  Band.  The  Exc.hange 
helieves  that  this  jirovision  is 
reasonahly  designed  to  jirei'ent  an 
execution  outside  the  Brice  Bands  in  a 
manner  that  jiromotes  compliance  with 
the  limit  up-limit  down  and  trading 
jiause  requirements  specilied  in  the 
Blan. 

In  addition,  the  Exchange  projio.ses 
Rule  80C(a)(7)  that  jirovides  that  the 
Exchange  mav  declare  a  Trading  Bause 
for  a  NM.S  Stock  li.sted  on  the  Exchange 
when  (i)  the  National  Best  Bid  (Offer)  is 
helow  (above)  the  Lower  (lljiiier)  Brice 
Band  and  the  NMS  Stock  is  not  in  a 
Limit  State;  and  (ii)  trading  in  that  NMS 
Stoc.k  deviates  from  normal  trading 
characteri.stics.  An  Exc.hange  Floor 
Offic.ial  may  declare  suc.h  'I'rading  Bause 
during  a  Straddle  State  it  such  I  railing 
Bause  would  support  the  Blau’s  goal  to 
address  extraordinary  market 
volatility.--  The  Exchange  helieves  that 
this  |)rovision  is  reasonahly  designed  to 
conqilv  with  Sec.tion  V11(A)(2)  ol  the 
Blan.^-' 

Consistent  with  the  Blau’s 
requirements  tor  the  Exchange  to 
establish,  maintain,  and  enforce  policies 
and  jirocedures  that  are  reasonably 
designed  to  conqily  with  the  trading 
jiause  requirements  specilied  in  the 
Blan.  the  Exchanges  also  proiioses  to 
amend  the  Rules  regarding  Trading 
Bauses  to  c.orresiiond  with  the  LULD 
Blan.  The  Exchange  jiroiioses  to  provide 
that  during  Bhase  1  of  the  Blan.  a 
Trading  Bause  in  Tier  1  NMS  Stocks 
„  subjec.t  to  the  requirements  of  the  Blan. 

"  .shall  be  subject  to  iMan  requirements 
and  Exchange  Rule  8()C(b)(2);  a  Trading 
Bause  in  Tier  1  NMS  Stocks  not  yet 
subject  to  the  requirements  of  the  IMan 
.shall  be  subjec.t  to  the  requirements  in 
j)aragraphs  (b)(  l)-(5)  ot  tliis  Rule;  and  a 
Trading  Bause  in  Tier  2  NMS  Stoc.ks 
shall  he  subject  to  the  requirements  .set 
I,,  forth  in  Exc.hange  Rule  80C(b)(l)(B)-(5). 
i!(l  The  j)roi)osed  change  will  allow  the 
Trading  Bau.se  requirements  in 
Exc.hange  Rule  80C(b)(l)  to  c.ontinue  to 


-- riu!  Fxchanf’i!  will  diivolop  wi  illon  |)()li(:i<)s  and 
pniciulunts  In  datormino  wIkmi  to  daclaia  a  '1  radius 
I’ausi!  in  such  circ.umstamais. 

-  '  .S(!(!  .Soction  V11(A)(2)  ot  tho  Plan. 
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apply  to  Tier  1  NM.S  Stocks  during  the 
iMiginning  of  I’hase  1  until  they  are 
subject  to  the  Plan  recpiireiueuts.  Once 
the  Plan  has  been  iullv  iiiipleiueuted 
and  all  NMS  Stocks  are  subject  to  the 
Plan,  a  Trading  Pau.se  under  the  Plan 
shall  he  subject  to  Fxchauge  Rule 
K(K’.(1))(2).  These  proj)o.sed  changes  are 
designed  to  coiU|)lv  with  Section  Vlll  of 
the  Plan  to  (insure  iiupleiueutatiou  of 
the  Plan’s  r(!(|uireuuiuts.“"* 

2.  Statutory  Basis 

The  Exchange  believes  the  i)ropo.sed 
rule  change  is  consi.stent  with  Sciction 
(i(l))  of  the  Act  in  general,  and  furthers 
the  ot)j(ictiv(!s  of  Siiction  (j(t))(.'>).-“  in 
particular,  in  that  it  is  designed  to 
j)roniote  just  and  (npiitahle  principkis  of 
trade,  remove  impediments  to  and 
perkict  the  mechanisms  of  a  free  and 
open  mark(it  and  a  national  markcit 
system  and.  in  general,  to  prot(;ct 
inv(istors  and  the  public  int(ir(i.st. 

The  jji'oposal  promot(is  just  and 
(icpiitahle  princij)les  of  trade  and 
removcis  impcidiments  to.  and  ])(irfects 
the  nuichanism  of.  a  frcie  and  open 
market  and  a  national  market  sy.stciin  by 
ensuring  that  the  Exchange  .systems  will 
not  displav  or  ex(!ciite  trading  intcne.st 
outside  the  Price  Bands  as  nupiinid  by 
the  limit  np-limit  down  and  trading 
pau.sc;  riupiirements  specilnni  in  th(! 

Plan. 

The  proposal  will  also  en.snre  that  the 
trading  int(;re.st  on  tin;  Exchange  is 
either  re])ric(!d  to  maintain  prioritv  or 
canc(!led  in  a  manner  that  promotes  just 
and  (Kpiitahk;  principkis  of  trade  and 
removes  impedinnints  to.  and  pcakicts 
the  imichanism  of.  a  Inn;  and  ojjen 
market  and  a  national  markcit  system. 
.Spcicifically.  the  jnojio.sal  will  lielp 
allow  market  particij)ants  to  continue  to 
trade  NMS  Stocks  within  Price  Bands  in 
compliance  with  the  Plan  with  certainty 
on  how  c(!rtain  onkirs  and  trading 
intercist  will  he  treat(id.  Thus,  reducing 
uncertainty  regarding  the  trciatment  and 
priority  of  trading  intere.st  with  the  Price 
Bands  should  helj)  encourage  mark(!t 
partici|)ants  to  continue  to  j)rovide 
licpiidity  during  times  of  extraordinarv 
market  volatility  that  occur  during 
Regular  'I’rading  Honrs. 

I’he  propo.sal  also  promot(!.s  just  and 
(Ujuitahle  ])rincii)les  of  trade  and 
removes  impediimmts  to.  and  p(!rf(!cts 
th(!  nuichanism  of.  a  fnu;  and  oj)en 
market  and  a  national  mark(!t  svstcmi  hv 
ensuring  that  orders  in  NM.S  .Stocks  are 
not  routed  to  other  exchanges  in 
situations  wlu^re  an  ex(;cntion  mav 
occur  outside  Price  Bands,  and  therehv 


.Sc(?  .S(!(:li()ii  Vlll  of  lh(!  I’laii. 
t.T  7Kl(li). 

^'•15  U..S.(;.  zaKliK.!). 


is  niasonahly  desigmul  to  prcwent  an 
ex(;cntion  outside  the  Price  Bands  in  a 
manner  that  promot(!s  compliance;  with 
the  limit  up-limit  down  and  trading 
jjaiKse  re(iuirements  s|)(;cifie{l  in  the 
Plan. 

n.  S(flf-I{(^i’iil(it()iv  ()r<>(iniz(iti()ii's 
Stdtaiiiont  on  Buvdon  on  (.  '.onipotition 

'riie  Exchange  do(;s  not  l)eli(;ve  that 
the  ])roposed  rule  change  will  im])ose 
anv  burden  on  com])etilion  that  is  not 
iu;cessary  or  ajepropriate  in  furtherance 
of  the  purpos(;s  of  tlu;  Act.  The 
proposed  chang(;s  are  t)i;ing  made  to 
(;.stahlish.  maintain,  and  enforce  written 
policies  and  ])roc(;dur(;s  that  are 
reasonably  designed  to  comply  with  tlu; 
limit  np-limit  down  and  trading  pause 
r(;(|uirements  s]u;ciiied  in  the  Plan,  of 
which  oth(;r  (;c]uiti(;s  exchang(;s  are  also 
Participants  of.  Other  comj)(;ting  (;(|uity 
exchang(;s  are  sul)ji;ct  to  tlu;  .same  limit 
up-limit  down  and  trading  pause 
r(;(iuir(;nu;nt.s  .spt;cifi(;d  in  tlu;  Plan. 

Thus,  the  pro])osed  changes  will  not 
impo.se  any  burden  on  competition 
whik;  providing  certainty  of  tr(;atnu;nt 
and  ex(;cution  of  trading  interest  on  the 
Exchange  to  inarki;!  j)artici])ant.s  during 
p(;riod.s  of  (;xtraordinary  volatilitv  in 
NM.S  .stock  whik;  in  comj)liance  with 
tlu;  limit  u|)-limit  down  and  trading 
])au.si;  r(;(|uirenu;nl.s  sp(;cifi(;(l  in  tlu; 

Plan. 

C  Sclf-Bognlatoiv  ()r<>(inizni ion's 
Staloinont  on  (Joinnionls  on  tho 
Proposed  Bide  Change  Beeeived  From 
Meinl)ers,  Parlieipanis.  or  Others 

No  written  comments  w(;r(;  .s(jlicited 
or  r{;ceive(l  with  r(;s])(;ct  to  tlu;  proposed 
rule  change. 

HI.  Hate  ol'EITeclivc;ni;ss  of  the 
Proposed  Rule  (3iange  and  Timing  for 
(k)inmission  Action 

'fhe  Exchange  has  filed  the  ])ropo.sed 
rule  change  ])nr.snant  to  .Section 
19(b)(3)(A)(iii)  of  tlu;  Act-'  and  Rule 
lt)b-4(i]((i)  thereunder.-'*  B(;cau.se  tlu; 
j)ropo.sed  rule  change  (loi;.s  not:  (i) 
.Significantly  aff(;ct  tlu;  prot(;ction  of 
investors  or  tlu;  juiblic  interest;  (ii) 
imj)ose  any  significant  bnrd(;n  on 
competition;  and  (iii)  become  operative 
prior  to  30  days  from  tlu;  date;  on  which 
it  was  filed,  or  such  .short(;r  time;  as  the 
(lommission  may  designate,  if 
consi.stent  with  tlu;  prot(;ction  of 
investors  and  tlu;  juiblic  inter(;st.  tlu; 
])ropo.sed  rule  change;  has  b(;come 
(;fii;ctiv(;  ])ur.suant  to  .S(;ction  10(b)(3)(A) 
of  the  Act  and  Ruk;  10l)-4(il(())(iii) 
tlu;r(;under. 


-'n.'i  u..s.(:.  78s(i.)(:t)(A)(iii). 
-'‘17(:iR24().U)l)-4(l)((i). 


At  any  time  within  00  days  of  the 
filing  of  such  ])roposed  ruk;  change,  the 
Ciommission  summarily  may 
temporarily  suspend  such  ruk;  change  if 
it  appears  to  the  ('.ommission  that  such 
action  is  iu;c(;.s.sarv  or  appro])riat(;  in  tlu; 
juiblic  int(;rest.  for  tlu;  ])rot(;clion  of 
investors,  or  otherwise  in  furtherance;  of 
tlu;  |)uri)ose;.s  of  tlu;  Act.  If  tlu; 
(iommi.ssion  tak(;.s  such  action,  the; 
(iommi.ssion  shall  institute;  i)r()ce;(;(ling.s 
under  .Se;ction  10(h)(2)(B)  of  the;  Act  to 
determine;  whether  the;  jirojiosed  ruk; 
change;  should  he;  a|)|U’ove;(i  or 
(lisajiju'oveel. 

IV.  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
submit  written  data.  vi(;ws.  and 
arguments  concerning  the;  f()r(;going, 
including  whe;the;r  the  ]U’0|K)se;(l  ruk; 
change  is  c()nsi.st(;nt  with  the;  Act. 
(]omnu;nt.s  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Interne;! 
comment  form  {http://\\’\\  \\’.sec.gov/ 
ri I les/sro .shtml);  or 

•  .Send  an  email  to  rnle- 
comments@sec.gov.  Pk;as(;  include;  Eik; 
No.  .SR-NY.SEMK'r-2()l  O-O.*)  on  the; 
subject  line. 

Paper  Comments 

•  .Se;nd  ])a])(;r  comments  in  tri])li(;ate; 
to  Elizab(;th  M.  Mur|)hy.  Secretary, 
.S(;curiti(;.s  and  Exchange;  (iommission, 
100  E  .Str(;e;t  NE.,  Washington,  DC 
20.'j40-1000. 

All  submissions  should  refer  to  File;  No. 
SR-NY.SEMKT-ZOl.'l-O.'l.  This  file; 
numbe;r  should  be;  included  on  the; 
.subjc;ct  line  if  (;mail  is  use;d.  To  helj)  the 
(iommi.ssion  i)r()ces.s  and  review  your 
comments  more;  e;fficientlv.  ]dt;a.se  u.se 
only  one;  method.  The  Commission  will 
|)o.st  all  comments  on  tlu;  Commission’s 
Interne;!  \Ye;b  site  (http://\vu'\v. sec.gov/ 
rides/sro.shtml).  Cojues  of  tlu; 
submission,  all  .sub.se;(|U(;nt 
amendments,  all  written  state;nu;nts 
with  r(;,s|)e;ct  to  tlu;  ])ro|)os(;el  ride; 
change;  that  are  filed  with  the 
Commission,  and  all  written 
connmmications  relating  to  the; 
ju'ojiosed  ruk;  change  be;tw(;e;n  the; 
Ciommi.ssion  and  any  jierson,  other  than 
those  that  may  be;  withheld  from  the 
])ublic  in  accordance  with  the 
jirovisions  of  .'5  II..S.(',.  .‘j.'j2,  will  be; 
available  for  \V(;b  site;  vi(;wing  and 
jirinting  in  the;  Commission’s  Public 
Re;fe;re;nce;  Room,  100  V  .Street  NE.. 
Washington,  DC  20.')49,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  Cojiies  of  such 


1,5  ll..S.(;.  7Ks(i))(2){I?). 
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tiling  also  will  he  available  lor 
insjiection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
snhmi.ssions.  You  should  snhmil  only 
information  that  yon  wish  to  make 
available  pnhliclv.  All  submissions 
should  refer  to  File  No.  .SK-NYSliMKT- 
2()13-().'>  and  should  he  submitted  on  or 
liefore  March  7.  2013. 

I'lir  the  ('.oininission.  liy  llie  Division  of 
Trading  and  Markets,  pursuant  to  ddegated 
authority. 

Kevin  M.  O’Neill. 

Daputv  Sacraldrv. 

IKK  Ooc.  2(n;i-0a:iBH  filed  »:4.a  ami 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68883;  File  No.  SR-EDGX- 
2013-04] 

Self-Regulatory  Organizations;  EDGX 
Exchange,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  EDGX  Rule 
11.14  To  Extend  the  Operation  of  the 
Single  Stock  Circuit  Breaker  Program 

lYhrnary  «.  21)13. 

Fnrsuant  to  Suction  H)(h)(l)  of  the 
.Socuritios  Exchange  Ac;t  of  1U34  (the 
“Act”)  '  and  Rnlo  H)h-4  thcroimdor,^ 
notice  is  hereby  given  that  on  Januciry 
30,  2013,  EDCX  Exchange,  Inc.  (“EDCX” 
or  “I'ixchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“(Commission”)  the  ])ro])osed  rule 
t:hange  as  described  in  Items  1  and  11 
below,  which  Items  have  been  ])repared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  pro])osed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Siib.stance  of 
the  Proposed  Rule  Change 

The  Exchange  projjoses  to  amend 
EIXjX  Rule  11.14  to  extend  the 
ojjeration  of  the  single  stock  circiut 
breaker  pilot  ])rogram  (the  "Pilot”)  from 
the  current  scheduled  expiration  date  of 
February  4,  2013  until  the  earlier  of  the 
initial  date  of  operations  of  the 
Regulation  NM.S  Plan  to  Address 
I’Cxtraordinary  Market  Volatility  (the 
“Plan”)  or  k’ehruary  4,  2014.  All  of  the 
changes  described  herein  are  a])])licahle 
to  EDCX  Members,  'fhe  text  of  the 
])roposed  ride  change  is  available  on  the 


">17(:f  K  2()()..3()-;!(a)(12). 

1  l.'i  7Ks(l))(l). 

2  17(;fK  24l).l!)l)-4. 


Exchange's  Internet  Web  site  at 
www.diwctdddH.coni,  at  the  Exchange’s 
princi])al  office,  and  at  the  Public 
Reference  Room  of  the  (Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for,  the  propo.sed  rule  change 
and  discu.ssed  any  comments  it  received 
on  the  pro])o.sed  rule  change.  The  text 
of  the.se  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatorv  organization  has 
prepared  summaries,  .set  forth  in 
sections  A,  13  and  (C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Seilf-Bti^iiUitorv  Organization’s 
Siatainant  of  tha  Purposo  of,  and 
Statutory  Basis  for.  tho  Proposad  Bnia 
Ohanga 

1.  Pur])ose 

The  Exchange  ])roi)oses  to  amend 
ED(CX  Rule  11.14  to  extend  the 
o|)eration  of  the  Pilot  from  the  current 
scheduled  expiration  date  of  Fehrnarv  4. 
2013  ‘  until  the  earlier  of  the  initial  dale 
of  operations  of  the  Plan  or  I’ehrnary  4, 
2014.  The  Pilot  will  contimie  to  o|)erate 
as  to  individual  .securities  until  such 
seenritv  is  subject  to  the  Plan. 

ED(CX  Rule  11.14  re(]nires  the 
Exchange  to  jiause  trading  in  an 
individual  seenritv  listed  on  the 
Exchange  if  the  primary  listing  market 
for  such  .stock  issues  a  trading  pause. 
Such  tiading  pause  will  continue  until 
trading  has  resumed  on  the  i)rimary 
listing  market.  However,  the  Exchange 
may  resume  trading  in  such  .stock  if 
trading  has  not  resumed  on  the  primary 
listing  market  and  ten  minutes  have 
jia.ssed  since  the  individual  stock 
trading  pau.se  message  has  been 
received  from  the  responsible  single 
plan  proces.sor.  'fhe  Pilot  was  developed 
and  implemented  as  a  market-wide 
initiative  by  the  Exchange  and  other 
national  securities  exchanges  in 
consultation  with  the  .Securities  and 
Exchange  (iommi.ssion  (the 
“(Commission”)  staff  and  is  currentlv 
a|)plicahle  to  all  NM.S  .stocks  and 
specified  exchange-traded  ])roducts.-* 


*.S'(.-c  .S(!(:ui  ili(;s  l'A(:lian}>(!  Kdaasc!  No.  (>7.Sl)2  ()ulv 
2.'>.  2012).  77  I•K4.'):^(I4  (|ulv  :tl.  2012)  (.SK-MKIX- 
2012-2B). 

•'I  lio  Kxchanso  noUis  that  Ilia  otiiar  iialional 
socurilios  (ixclian^iLS  and  llu;  I'inaiicial  Indusirv 
Ri^f^ulalorv  Aulliorilv  liavi!  adoplixl  Ilia  i’ilol  in 
snlislanlially  similar  lorm.  .S'l.-r,- .Saenrilias  l'A(:lian{>a 
Act  Kalaasa  No.  022.S2  ()ima  10.  2010),  7.'i  FK  34180 
(Inna  10.  2010)  (I'ilaNos.  .SK-15AT.S-2010-014:  .SK- 

i;d(  :a-2o  1 0-0 1 :  .sk-i;u(  :x-2o  i  o-oi ;  .SR-HX-20 1 0- 


The  extension  projiosed  herein  would 
allow  the  Pilot  to  tiontimie  to  operate 
without  interruption  until 
implementation  of  the  Plan.’’  'fhe  Plan 
will  begin  initial  operations  on  April  8, 
2013.'*  If  the  Plan  has  an  initial  dale  of 
operations  before  Fehrnarv  4,  2014.  the 
])ropo.sed  Pilot  for  trading  pauses  would 
expire  at  that  time. 

2.  .Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consi.stent  with  .Section  (i(h) 
of  the  Act, 7  in  general,  and  furthers  the 
objectives  of  .Section  0(h)(.'j)  of  the  Act," 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  jiractices,  to  promote  just  and 
eijiiitahle  jirinciples  of  trade,  to  remove 
impediments  to  and  perfec.t  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  sy.stem,  and,  in 
general,  to  protect  inve.stors  and  the 
public  interest,  'fhe  Excliange  believes 
that  the  change  proposed  herein  meets 
these  re(|uirement.s  in  that  it  jjromotes 


037:  .SR-I.Si;-2(ll(l-4H;  .SR-.NY.Sl-:-2()  10-30:  .SR- 
NY.Si;,\im!X-2l)10-40:  .SR-.\Y.Si;Ar(.ii-2010-4  1:  .SR- 
NA.SI),\Q-2010-0(I1:  .SR-(:ilX-2010-10:  .SR-N.SX- 
2010-0.3:  find  .SR-(!|{Oi;-2010-047)  mid  .SdCiirilids 
lA(:limij;i!  Acl  Ridiiiist;  No.  022.31  (|imo  10.  2010).  73 
1  R  :i4183  (limo  10,  2010)  (.SR-FINR/\-2010-023). 
.Sec  also  .Socuritios  lixchmioo  ,\(:l  Roloaso  No.  02884 
(.Soptoinlior  10.  2010).  73  FR  3(i018  (.Soplomlior  10. 
2010)  (Filo  ,Nos.  .SR-H.Vr.S-2010-0l8:  .SR-8X- 
2010-044:  .SR-(;iU)i;-20 10-003:  .SR-(:ilX-2010-14: 

.sR-i:i)(:,\-2oio-o3:  sr-i:ik;x-2o  io-o3:  sr-isf- 
2010-00:  .SR-NA.Sl),\Q-20 10-070:  SR-NY.Si;- 
2010-40:  .SR-N'l  Si;.\mox-20 10-03:  SR-NA’.SFArca- 

2010- 01:  and  ,SR-N.SX-20 10-08  and  .Securities 
Fxcliaiif’e  ;\cl  Release  Nu.  02883  (.September  10. 
2010).  73  FR  .30(i08  (.Seplemlier  10.  2010)  (SR- 
FlNR.\-20 10-033).  .See  also  .Securities  Fxchaui>e 
Acl  Release  Nu.  03300  (December  0.  2010).  73  FR 
78300  (December  13.  2010)  (.SR-NYSF:-20  10-81 ).  A 
pru|)usal  to.  amun^  oilier  thine.s.  expand  llie  I’ilol 
to  include  all  NM.S  slocks  not  already  included 
therein  was  imidemenled  on  ,\u};usl  8.  2011.  .See 
.Securities  Fxchange  ,\ct  Release  .No.  04735  ()une 
23.  2011).  70  FR  38243  dime  20.  201  1)  (File  Nos. 
.SR-li.\T.S-201  l-01(i:  .SR-I5’S  X-201 1-011:  SR-BX- 

201 1- 023:  .SR-(:H(1F-201  1-040:  SR-Cl  lX-20 1 1-00: 
.SR-1;D(:.\-201  1-13:  .SR-1;D(;X-2011-14:  sr- 
FINR.\-201  1-023:  .SR-l.SF-201 1-028:  SR- 
NA.SD.\Q-201 1-007:  .SR-NY.SF-201 1-2 1:  SR- 
NY.Si;Amex-20 11-32:  .SR-NY.SF;,\rca-201 1-20:  SR- 
N.SX-201 1-00:  and  .SR-l’blx-201 1-04). 

.See  .Securities  I'Acliange  Acl  Release  No.  07001 
(May  31.  2012).  77  FR  3:i408  ()une0.  2012)  (File 
No.  4-031)  (Order  .\|)provins.  on  a  I’ilol  Basis,  the 
National  Market  .System  Plan  To  Address 
lAlraordinary  Market  Volalilily  by  B.AT.S  F.'xcbange. 
Inc..  B/Vrs  'i’-l  Acbanf;e.  Inc..  Chicago  Board 
Options  lAcbange.  Incorporated.  Obicaeo  .Slock 
l•Acban}•e.  Inc.,  FDO.A  Fxchani;e.  Inc..  FIKIX 
I'Acban'^e.  Inc,.  Financial  Industry  Regulatory 
Aulborily.  Inc..  NA.SDAQ  OMX  BX.  Inc..  N.A.SDAQ 
OMX  I’Ul.X  l.l.C.  I'be  Nasda<|  Slock  Market  l.I.C. 
National  .Stock  FAcbange.  Inc.,  New  York  .Slock 
lAcban-;e  l.l.C.  NYSF  MKT  l.l.C.  and  NYSF  Area, 
Inc). 

'’belter  from  )anel  Mt:Cinness.  lAeculiye  Vice 
President  and  Corporate  .Secretary.  NA'.SF  Markets, 
to  Fdizabelb  .Murphy.  .Secretary.  .Securities  and 
I'Acbanee  Commission,  dated  january  17.20i:i. 

’  13  U.S.C.  781(b). 

«  13  U.S.C.  781(b)(3). 
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uniformity  across  markets  concerning 
decisions  to  pause  trading  in  a  .securitv 
when  then;  are  signiilcant  ])rice 
movements,  which  promotes  just  and 
(H|uital)le  j)rincipli!s  of  trade  and 
nanoves  im|)ediments  to.  and  iierfects 
the  mecinmism  of.  a  free  and  open 
market  and  a  national  market  sy.stem. 
Additionally,  extension  of  the  Pilot 
until  the  earlier  of  the  initial  elate  of 
operations  of  the  Plan  or  Kehruarv  4. 
2014  would  allow  the  Pilot  to  continue 
to  oj)erate  without  interruj)tion  while 
the  Exchange  and  the  (Commission 
further  assess  the  effect  of  the  Pilot  on 
the  marketplace  or  whether  other 
initiatives  should  he  ado])ted  in  lieu  of 
the  current  Idiot,  which  contrihutes  to 
the  protection  of  inve.stors  and  the 
j)uhlic  interest. 

li.  Sf^ll-Iif^;^iihitory  ()r>>(iniz(il ion's 
Stdtonwnt  on  Burden  on  (Competition 

rhe  Exchange  does  not  believe  that 
the  proposed  rule  change  will  imjjose 
any  burden  on  competition  that  is  not 
n(!C(!.ssary  or  apj)ropriate  in  furtherance 
of  the  purpo.ses  of  tin;  Act.  The 
proposed  changes  are  being  made  to 
extend  tlu;  Pilot  until  the  earlier  of  the 
initial  date  of  operations  of  the  Plan  or 
Ei;hruarv  4.  2014  would  allow  the  Pilot 
to  continue  to  operate  without 
interruption  until  im|)hmientation  of  the 
Plan,  which  contrihutes  to  the 
prot(!ction  of  investors  and  the  i)uhlic 
interest.  Other  coinjxiting  (upiitv 
exchanges  are  subject  to  the  same 
trading  pause  recpurtunents  sjiec.ified  in 
the  Plan.  Thus,  the  ])roj)o.s(!d  changes 
will  not  inipo.se  any  burden  on 
competition  while  providing  trading 
jiause  reciuirements  specified  in  the 
Plan. 

(C.  SeII-He;^nlatorv  Organization's 
Statement  on  (Comments  on  the 
Proposed  Bide  (Change  deceived  From 
Members.  Participants,  or  Others 

'I'he  Exchange  has  neitluir  solicitiid 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Dale  of  Efl'ecliveness  of  the 
Proposed  Rule  (Change  and  I’iming  for 
(Commission  Action 

rhe  Exchange  has  filed  the  propo.sed 
rule  change  pursuant  to  S(u:tion 
1h(h)(3)(A)(iii)  of  the  Act  ■'  and  Ride 
l‘)h-4(f)(())  thereunder."’  Because  the 


■'  15  II..S.(:.  7Ks(ii)(.l)(.\)(iii). 

1 7  (U  K  2-4().  ml) — I (!)(()).  Ill  iiddilion.  Kulii  mli- 
4(r)(())  r«K|uin!S  llii)  l'J\(:liiiii»()  to  f^ivo  till) 
Oiinmission  written  notice  ol  the  lixcliiinee's  intent 
to  tile  the  proposed  rule  cluinee.  iilong  witli  <i  iiriei 
de.scription  iind  text  ot  tlie  proposed  rule  chiinee. 
iit  leiist  live  hnsiness  dii\s  prior  to  tlie  chite  olliline 
oltlie  proposed  rule  cinin^e.  or  such  shorter  time 
iis  designated  liv  tlie  (kjinmission.  The  Kxchanf>e 
has  satisfied  this  re(|uirenient. 


jtroposed  rule  change  does  not:  (i) 
.Significantly  affttet  the  protection  of 
investors  or  the  ])ul)lic  interest;  (ii) 
impo.se  ;my  significant  hurdttn  on 
competition;  <md  (iii)  httcome  operativt; 
prior  to  30  days  from  the  d:ite  on  which 
it  was  fihtd.  or  stich  shorter  time  iis  the 
(Commission  m;iy  designtite.  if 
consistent  with  the  protetetion  of 
investors  and  the  jitihlic  intentst.  the 
|)ro])os(!d  rule  chtinge  has  become 
effective  ])ursuant  to  .Section  10(h)(3)(A) 
of  the  Act  and  Rule  l!)l)-4(f)((i)(iii) 
thereunder. 

A  jiroposed  rule  change  filed  under 
Rule  10h-4(f)((i)  "  normally  does  not 
become  o])erative  prior  to  30  davs  after 
the  date  of  the  filing.  However,  jnirsuant 
to  Rule  10h4(0((i)(iii),'"  the  (Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  proteiction 
of  investors  and  the  public  interest.  The 
E.xchange  has  asked  the  (Commission  to 
waive  the  30-day  operative  delav  so  that 
the  proposal  may  become  o])erative 
immediately  upon  filing.  The 
CCommission  believes  that  waiving  the 
30-dav  ojierative  delay  is  consi.stent 
with  the  protection  of  investors  and  the 
inihlic  intere.st  because  such  waiver 
would  allow  the  jiilot  program  to 
continue  uninterru])ted.  Accordinglv, 
the  (Commission  hereby  grants  the 
I'Cxchange’s  retpie.st  and  designates  the 
projiosal  Ojierative  ujion  filing.' * 

At  any  time  within  00  days  of  the 
filing  of  such  jirojiosed  rule  change,  the 
(Commission  summarilv  mav 
temjiorarily  susjiend  such  rule  change  if 
it  ajijiear.s  to  the  (Commission  that  such 
action  is  necessary  or  ajijirojiriate  in  the 
jiuhlic  interest,  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  jiurjioses  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  jier.sons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jirojiosed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  he  submitted  hv  any  of 
the  following  methods; 

Fleet ronic  (Comments 

•  Use  the  (Commission's  Internet 
comment  form  (http://\v\v\v. sec.gov/ 
rnles/sro.shtml):  or 

•  .Send  an  email  to  rnle- 
connnents@.sec.gov.  Please  include  File 
Number  .SR-ED(CX-2()13-()4  on  the 
subject  line. 


Paper  (Comments 

•  .Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Murjihy.  .Secretarv, 
.Sec;uritie.s  and  I'Cxchange  (Commission, 
too  E  Street  NE..  Washington.  IXC 
2().'’)45)-l()‘K). 

All  submissions  should  refer  to  l''ile 
Number  .SR-En(lX-2()  1 3-04.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  helji  the 
(Commission  jirocess  and  review  vour 
comments  more  efficiently,  jilease  use 
only  one  method.  The  (Commission  will 
jiost  all  comments  on  the  (Commission’s 
Internet  Web  site  (http://\v\v\v. sec.gov/ 
rnles/sro.shtml).  (Cojiies  of  the 
submission,  all  suhsetjuent 
amendments,  all  written  stateimaits 
with  resjject  to  the  jn'Ojiosed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
|)ro])OS(Hl  rule  change  between  the 
(Commission  and  any  jierson.  other  than 
tho.se  that  may  he  withheld  from  the 
jnihlic  in  accordance  with  the 
jirovisions  of  .'i  l]..S.(C.  .'j.'52.  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room.  lOO  F  .Street  NE.. 
Washington.  D(C  2().'i49.  on  official 
business  days  between  the  hours  of 
1():{)()  a.m.  and  3:()()  ji.m.  (Cojiies  of  such 
filing  akso  will  he  available  for 
insjiection  and  cojiying  at  the  juincijial 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change: 
the  (Commission  does  not  edit  jiersonal 
identifying  information  from 
submissions.  You  should  submit  oidy 
information  that  you  wish  to  make 
])id)licly  available.  All  submissions 
.should  refer  to  File  Numlxir  .SR-ED(^X- 
2013-04  and  should  be  submitted  on  or 
before  March  7.  2013. 

For  llu!  CCommission.  by  tlio  Division  of 
'I’rading  and  Markets,  juirsuant  to  delegated 
aulliorily. ' ' 

Kevin  M.  O'Neill, 

Deputv  Secretarv. 

|I  K  Doc.  2()i:i-0:i447  Filed  »:45  anil 

BILLING  CODE  8011-01-P 


"  17  CFK  24(l.l‘ll)-4(f)((i). 

I-  17  CFK  24n.nil)-4(l)((i)(iii). 

' '  For  piii'iioses  only  of  w.iiviiig  the  ;U)-day 
operative  delav.  the  Coiiiiiiissioii  has  considered  the 

pro|)osed  rule's  impact  on  efficiency,  competition.  _ 

and  capital  loriiiation.  See  15  U..S.(:.  7«c(f).  "  17  CFK  2()t).:itl-:i(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68886;  File  No.  SR-ISE- 
2013-10] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 

LLC;  Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  To  Amend  ISE  Rule  2102  To 
Extend  the  Pilot  Program 

l'’(;l)niiirv  8.  2013. 

I’lirsiianl  to  Seclioii  in(t))(l)  of  the 
Securities  Excliaiige  Act  of  1934  (tlie 
“Act”)  '  and  Rule  1!)1)^  thereunder.- 
notice  is  herein'  given  that  on  January 
31. 2013.  the  International  Securities 
Exchange.  LLCi  (“ISE”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
(ioinmission  (“Commission”)  the 
propo.sed  rule  change  as  described  in 
items  I  and  II  below,  winch  Items  have 
been  ])re|5ared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  ])ro]K).se(t  rule 
change  from  interested  persons. 

I.  Self-Regiilat(»ry  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (liange 

The  Exchange  jjroposes  to  amend 
Rule  2102  (Hours  of  Business)  to  extend 
the  ex])iration  of  the  j)ilot  rule. 

Tlu!  t(;xt  of  the  pro])o.sed  rule  change 
is  available  on  the  Exchange’s  Internet 
Web  site  at  http://\\’\v\v.in(i.(:om.  at  the 
])rincipal  office  of  tlu;  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(ihange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
.statements  concerning  the  purpose  of, 
and  basis  for,  the  ])roposed  rnle  change 
and  (liscus.sed  any  comments  it  received 
on  the  projjosed  rule  change.  The  text 
of  these  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  13  and  C.  below,  of  the  most 
significant  as])ects  of  such  stateimmts. 

A.  Salf-Iiagiildtorv  Organi'/Ait ion’s 
Stotomoni  oftho  Purposo  of,  and 
Stalutorv  Basis  for,  the  Proposod  Bala 
(ih(n^ga 

1.  Pur])ose 

The  Exchange  i)roposes  to  amend  ISE 
Rule  2102  to  extend  the  ex])iration  of 
the  ])ilot  rule.  Initial  amendments  to  ISE 


>  i.s  li..s.(;.7fis(l))(i). 
^17(:i'K  24().l<Jl)-4. 


Rule  2102  to  allow  the  Exchange  to 
pause  trading  in  an  individual  stock 
when  th(!  |)rimary  listing  market  for 
such  stock  issues  a  trading  pause;  were 
approv(;d  by  the  .Securities  and 
Exchange;  (iommission  (“(Commission’’) 
on  June  10,  2010  on  a  pilot  basis  to  end 
e)n  n(;cemh(;r  10,  2010.  ‘  The  jiilot  was 
then  e;xten(led  to  (;x])ire  on  A])ril  11. 
2011.^  On  March  21, 2011.  ISE  Rule 
2102  was  ameauled  to  .state  that  the  pilot 
would  (;xj)ire  een  the  i;arli(;r  of  Augu.st 
1 1 , 201 1  or  the  date;  on  which  a  limit 
up/Iimit  down  mechanism  to  addr(;,ss 
extraordinary  market  volatility,  if 
ado]3ted,  wonld  a])])!)'.'*  On  August  0, 
2011,  ISE  Rule  2102  was  once  again 
amen(U;d  to  extend  the  pilot  to  )anuary 
31. 2012.“  On  January  30.  2012.  ISE 
Rule  2102  was  amend(;d  to  extend  the 
pilot  to  July  31, 2012.7  j„iy  27,  2012. 
ISE  Rule  2102  was  ame;nded  to  (;xtend 
the  ])ilot  to  E(;hruary  4,  2013.“ 

On  September  10,  2010,  ISE  Rule 
2102  was  amended  to  expand  the  pilot 
rule  to  apj)ly  to  the  Ru.ssell  1000“  Ind(;x 
and  other  specified  exchange  trad(;d 
])roducts.“  On  June  23.  2011,  ISE  Rule 
2102  was  amend(;d  again  to  exijand  the 
])ilot  rule  to  apply  to  all  NMS  .Stocks."’ 
I’Ik;  fCxchange  now  j)roposes  to  extend 
the  date;  by  which  this  pilot  ruh;  will 
ex])ire  to  the  earlier  of  the  initial  date  of 
o])erations  of  the  Regulation  NM.S  Plan 
to  Addr(;ss  Extraordinary  Mark(;t 
Volatility  or  Fehruarv  4,  2014. 

Ext(;nding  this  pilot  program  will 
|)rovide  tlu;  exchang(;s  with  a  continued 
opportunity  to  a.ssess  tlu;  (;ffect  of  this 
rule  pro])osal  on  the  markets.  While  the 
proj)osed  rule  change  would  allow  the 
single  stock  larcuit  breaker  to  sunset  as 
the  Regulation  NM.S  Plan  to  Address 
Extraordinary  Market  Volatility  expands 
to  cover  mon;  securities,  this  phasing 
out  of  the  single  .stock  circuit  breaker 
will  have  no  effect  on  the  Exchange  as 


'  S(r(!  .So(:urili(!.s  Kx(:liaii<>i!  Af:l  Kahi.i.si!  No.  (>22.'i2 
Ouik;  10.  2010).  7.S  FK  :i41»li  ()iiiH!  Hi.  2010)  (.SK- 
I.SK-2010-4»). 

■*  .S(!(:ui  ili(!S  Fx(:liiing(!  Acl  Kilnasi!  No.  O.'i.SOO 

(Docoinlxir  <1.  2010).  7.')  FK  7K:{01  (nocomlMM-  KS, 
2010)  (.SK-I.Sl-;-2010-l  17). 

'  .S'of.-  .Siuairilios  Ivxcliaii^o  Acl  K(4(;as(!  No.  04103 
(April  2011).  70  FK  20002  (.April  11.  2011)  (.SK- 
l.Sl'^201 1-17). 

Siu!  .S(!curili(!s  Fxclian>>t!  Acl  Kdtiaso  No.  0.a072 
(.Aiiousl  0.  2011).  70  FK  .SO.')  13  (Au<>ii.sl  KS.  2011) 
(.SK-I.Si:-2011-.S2). 

''.S’cc  .Securities  Fxclian{;e  Act  Kelease  No.  00271 
(lanuarv  30.  2012).  77  FK  .S.Sti7  (l•■el)rllarv  3.  2012) 
(.SK-I.Si:-2012-0.S). 

"  .Sec  .Securities  Fxchau^e  Acl  Kelease  No.  07.S27 
(lulv  27.  2012).  77  I  K  40.S30  (Augusl  3.  2012)  (SK- 
l.SF-20 12-00). 

.See  .SecuriliiJS  Kxcliause  Acl  Kelease  No.  028H4 
(.SeplemlH!!'  10.  2010).  7.S  I'K  .SOOIH  (.SeplemlHM’  Hi. 
2010)  (.SK-I.Si:-20 10-00). 

.See  .Securities  Fxc.lianj;e  Act  Kdiiasi!  No.  0473.') 
(lime  23.  2011).  70  FK  38243  ()uue  20.  2011)  (SK- 
I.SF-20 11-028). 


the  Exchange  does  not  trade  ecpiitv 
securities. 

2.  Statutory  Basis 

'flu;  statutory  basis  for  tlu;  propo.sed 
rule  change  is  S(;ction  ()(h)(.'))  of  tlu; 
S(;curitie.s  ICxchange  Act  of  1934  (tlu; 
“Exchange  Act”),"  which  reijuires  the 
rules  of  an  exchange  to  promote  just  and 
(;(juitahle  princijiles  of  trade,  to  remove 
inijiediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  sy.stem  and.  in 
general,  to  jirotect  investors  and  the 
public  interest.  Tlu;  propos(;d  rule 
change  akso  is  designed  to  supjiort  the 
principles  of  Section  1lA(a)(1)  of  the 
Exchange  Act  in  that  it  .seeks  to  assure 
fair  competition  among  brokers  and 
deah;rs  and  among  exchange  markets. 
The  Exchange  believes  that  the 
jiropo.sed  rule  meets  these  re(|uirenu;nt.s 
in  that  it  iiromotes  uniformity  across 
markets  concerning  decisions  to  jiaiise 
trading  in  a  security  when  there  are 
significant  jirice  movements. 
Additionally,  extending  this  pilot  rule 
so  that  it  will  (;x])ire  on  tlu;  (;arlier  of  tlu; 
initial  date  of  operations  of  the 
Regulation  NMS  Plan  to  Address 
lixtraordinarv  Market  Volatility  or 
l'’(;hruary  4.  2014  will  |)rovid(;  tlu; 
(;xchanges  with  a  continued  oiiportunitv 
to  asse.ss  tlu;  eltect  of  this  rule  proposal 
on  tlu;  markets.  Whih;  the  pro])o.sed  rule 
change  would  allow  the  single  stock 
circuit  hr(;aker  to  sun.set  as  the 
Regulation  NMS  Plan  to  Address 
Extraordinary  Market  Volatility  expands 
to  cover  more  securities,  this  phasing 
out  of  tlu;  single  stock  circuit  breaker 
will  have  no  effect  on  the  Exchange  as 
the  Exchange  tloes  not  trade  eipiity 
securities. 

B.  Salf-Bagidatorv  Orgemizat ion’s 
Stotainant  on  Biirdan  on  Coinpatition 

The  proi)osi;d  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  approjniate  in 
furtherance  of  the  purjui.ses  of  the  Act. 

C’j.  Salf-Bagidatorv  Organization’s 
Stotainant  on  Oonnnants  on  tlia 
Proposad  Bala  Changa  Baaaivad  From 
Mainliars,  Participants,  or  Othars 

3’he  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  'Hu; 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
memhers  or  other  inter(;sted  parties. 


"  1.')  U..S.C.  78l(l))(.')). 

U)  ir.S.C.  78l;-l(ii)(l). 
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III.  Date  of  Kilectiveness  of  the 
Proposed  Rule  (liange  and  Timing  for 
(Commission  Action 

'file  Exchange  has  filed  the  projjosed 
rule  ciiange  jnirsuant  to  Section 
l‘)(l))(3)(A)(iii)  of  tin;  Act  and  Rule 
lUb— 4(I’)(C>)  thennnuler.'-*  Because  the 
propo.sed  rule  change  (lo(;.s  not;  (i) 
Significantly  affect  the  protection  of 
investors  or  the  |)ul)lic  intere.st:  (ii) 
iinj)ose  any  significant  burden  on 
competition;  and  (iii)  b(;coine  operative 
prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
(Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  pidjlic  interest,  the 
j)roposed  rule  change  has  become 
effective  pursuant  to  Section  19(h)(3)(A) 
of  the  Act  and  Rule  19h-4(f)((i)(iii) 
thereunder. 

A  proj)osed  rule  change  filed  under 
Rule  19l)-4(l')(())  normally  does  not 
h(;come  operative  i)rior  to  30  days  after 
the  date  of  the  filing.  Howev(;r,  j)ursiiant 
to  Rule  19h4(f)((i)(iii)."’  the  (Commission 
may  tlesignate  a  shorter  time  if  such 
action  is  consistent  with  the  |)rotection 
of  investors  and  the  public  interest.  The 
Exchange  has  asked  the  (Commission  to 
waive  the  30-da v  o])erative  dc'lav  so  that 
the  pro|)o.sal  may  become  operative; 
imm(;diately  upon  filing.  The 
(Commission  believes  that  waiving  the 
30-day  operative  delay  is  consistent 
with  the  prot(;ction  of  investors  and  the 
public  int(;n;st  h(;cau.se  such  waiver 
would  allow  the  pilot  program  to 
continue  uninterrn])ted.  Accordinglv, 
the  (Commission  her(;hy  grants  the 
Exchange’s  reepiest  and  designates  the 
proposal  op(;rative  u])on  filing.'" 

At  any  time  within  00  days  of  the; 
filing  of  such  propo.sed  rule  change,  the 
Commission  summarily  may 
tem])orarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  a])])ropriate  in  tin; 
public  interest,  for  the  j)rotection  of 
investors,  or  otherwise  in  furtherance  of 
tin;  purposes  of  the  Act. 

'  ■  l.S  U..S.C;.  78s(l))(;t)(.\)(iii). 

"  17  Ol'K  24(1.11)1)— l(t)((i).  in  Kiilc;  IDl)- 

4(l)((i)  itxiuinis  till!  Oxchiingn  to  thi; 

(loinniission  written  notice  ot  llie  lixclianee's  intent 
to  tile  the  propo.sed  rule  chanee.  alone  wilh  a  hriet 
description  and  text  otthe  proposed  ruh'  chanee. 
at  least  live  husine.ss  days  prior  to  the  dale  otiiline 
otthe  pro])os)!d  ride  chanee.  or  such  shorter  lime 
as  designated  hy  the  Commission,  'the  IJxchan^e 
has  satisfied  this  reiiuiremenl. 

17CfR  24().l!ll)-4(t)((i). 

"•  17(:i  K  24().l()l)-4(t)((i)(iii). 

for  purposes  only  ot  waivin”  the  :i(l-day 
operative  delay,  the  Commission  has  considered  the 
proposed  rule's  ini|)act  on  elliciency.  competition, 
and  capital  Idrmation.  .See  15  II..S.C.  78c(t). 


IV.  .Solicitation  of  (Comnionts 

lnt(;rt;st(;d  jHtr.sons  art;  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  wheth(;r  the  projto.sed  riilt; 
changi;  is  consistent  with  tht;  Act. 
(Commtaits  may  ht;  submitted  by  any  of 
tht;  following  methods: 

I'JJact ionic  Conunents 

•  Use  the  (Commission’s  Internet 
comment  form  (/i//p.//n  inv..sec.gov/ 
n I Ics/sro. shtinl);  or 

•  .S(;nd  an  email  to  rulc- 
(:onnncnts@scc.gov.  Rlea.se  inchide  File 
Nnmh(;r  SR-ISE-2()13-1()  on  tht;  subject 
lint;. 

Pdjwr  (ioinnicnis 

•  Send  ])aper  comments  in  triplicate 
to  Elizabeth  M.  Mnrphv,  St;cr(;tarv. 
Securities  and  Exchange  (Commission. 
100  F  Str(;et  NE.,  Washington,  DCC 
20.'i49-1090. 

All  suhmi.ssions  should  r(;fer  to  File 
Number  SR-lSE-2013-10.  This  file 
nuinher  should  ht;  included  on  the 
subject  line  if  (;mail  is  used.  To  help  the 
(Commission  ])r()t:(;.ss  iind  r(;view  yonr 
commi;nt.s  more  (;fficit;ntly,  pl(;a.se  use 
only  om;  method.  I’lit;  (Commission  will 
post  all  comments  on  tlit;  CCommissioii’s 
Internet  \V(;h  silt;  (hllj)://\v\v\\'.scc.g()v/ 
riilcs/sro.shimi].  (Copies  of  the 
submission,  all  snh.setiuent 
iimendments,  till  written  .stat(;nient.s 
with  r(;.spect  to  the  ])ropos(;d  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rule  changt;  h(;tween  the 
(Commission  and  any  per.son.  other  than 
those  that  may  he  withheld  from  the 
jmhlic  in  accordance  with  the 
])rovisions  of  .1  IJ.S.CC.  .‘5.'52,  will  he 
available  for  Web  site  viewing  and 
jtrinting  in  the  Commission’s  Ruhlic 
Reference  Room,  100  F  .Street  NE., 
Washington,  U(C  2().'54n,  on  official 
hnsiness  davs  hetween  tht;  hours  of 
1{):(K)  a.m.  and  3:00  |).m.  (Cojiies  of  such 
filing  also  will  ht;  available  for 
in.s])(;ction  and  ct)])ying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  ht;  jtosted  without  changt;; 
the  (Commission  does  not  edit  ])(;rson<il 
identifying  information  from 
suhmi.ssions.  You  should  submit  onlv 
information  that  von  wish  to  make 
publicly  availahle.  All  submissions 
should  refer  to  Filt;  Numht;r  SR-ISE- 
2013-10  and  should  he  submitted  on  or 
before  March  7,  2013. 


I•'()r  tilt;  (CoiiiinisKion.  Iiy  the  tlivisioii  of 
'I'nidiiig  and  Markets,  piirsiiiint  to  dtdegiited 
iiiiliiorilv. 

Kevin  M.  O’Neill, 

Dapiily  Sacralary. 

Il'K  Hoc.  2(U:i-():i:t'.);)  f  iled  2-i:i-i:t:  8:45  ain| 
BILLING  CODE  8011-01-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  No.  NHTSA-2012-0169] 

Reports,  Forms,  and  Recordkeeping 
Requirements:  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DCT. 
ACTION:  Notice;  (Correction. 

SUMMARY:  In  com])liance  with  the 
Ra])erwork  Reduction  Act  of  199.'j  (44 
U.iS.C.  3.')()1  cl  scci-),  this  notice 
announces  that  the  Infornicition 
(Collection  Re(|uest  (KCR)  ah.stracted 
billow  has  h(;(;n  forwardtid  to  the  Office 
of  Miinagtiment  and  Budgtit  (OMB)  for 
revitiw  and  comment,  'flu;  KCR  descrihtis 
tht;  uiiture  of  the  informtition  collections 
iind  their  expticted  hurdtin.  'I’he  Federal 
Register  Notice  with  a  (itf-day  comment 
jMiriod  was  ])uhli.sh(;tl  on  Hecemher  11, 
2012  |FR  Doc.  2012-29844,  Vol.  77.  No. 
238.  Riiges  7373()-73737|. 

DATES:  (Comments  must  he  submitted  on 
or  hefort;  March  18,  2t)13. 

FOR  FURTHER  INFORMATION  CONTACT: 
jonathan  Walker,  contract  task  order 
manager.  Office  of  Regulatory  Analysis 
and  Evaluation,  National  Highway 
Traffic  Safety  Administration,  1200  New 
Jersey  Ave.  SE..  NVS-432,  Washington, 
D(C  20.')90.  Mr.  Walker’s  phone  number 
is  202-300-8.'i71  and  his  email  atldress 
is  jon(iih(in.miIkci'@(iot.gov. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Trafllc  Safely 
Administration 

Title:  Tire  Rressure  Monitoring 
.Svstems  .Sjiecial  Studies. 

OMB  Ninnhcr:  2174  Renewal. 

Type  of  Bequest:  Rtitpiest  for  ]mhllc 
commtint  on  propo.sed  collection  of 
information. 

Abstract:  Imjirojjerly  inflated  tires 
pose  a  safety  risk,  increasing  the  chanct; 
of  skidding.  hvdro])laning,  longer 
stopping  distances,  iind  crashes  due  to 
flat  tires  and  blowouts.  In  an  effort  to 
decrease  the  numher  of  vehicles  with 
improptirly  inflated  tires,  'Fire  Rressure 
Monitoring  Systems  (3’RM.S)  were 


17  CI  K  2()().:i()-:i(<i)(i2). 
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mandated  in  Federal  Motor  Veliicle 
Safety  Standard  (FMVSS)  No.  138,  so 
that  drivers  are  warned  when  tlie 
])ressure  in  one  or  more  of  the  velucle's 
tires  lias  fallen  to  25  percent  or  more 
Ixdow  the  placard  pressure,  or  a 
mininmm  level  specified  in  the 
.standard,  whichever  pressure  is  higher. 
Executive  Order  128(i(i  re(|uires  Federal 
agencies  to  evaluate  their  existing 
regulations  and  jirograms  and  measure 
their  effectiveness  in  achieving  their 
objectives.  This  survey  (Tire  Pressure 
Monitoring  Systems  Special  Studv)  was 
conducted  in  order  to  evaluate  whether 
the  frecpiency  of  imderinflated  tires  has 
decreased  in  vehicles  with  TPMS  in 
comparison  to  vehicles  of  the  same  age 
without  TPMS.  Survey  results  led  the 
agency  to  the  determination  that 
additional  study  is  needed  in  regards  to 
analogous  aspects  of  medium-  and 
heavy-duty  (MD/HD)  trucks.  The 
sujiplementary  study  of  MD/HD  trucks 
is  not  expected  to  begin  until  2014; 
therefore,  NHT.SA  seeks  an  extension  of 
77/e  Pivssiiiv  Monitoring  Svstains 
Spocial  Stiidias  in  preparation  for  this 
additional  work. 

Affnctod  Public:  Individuals. 

Kstiinntcd  Total  Annual  Barden: 

1.925  hours. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  72.5-1 7th 
Street  NVV.,  Wa.shington.  DC’  20503. 
Attention  NMTSA  Desk  Officer. 

(ionnnents  arc  invited  on:  Whether 
the  proposed  collec.tion  of  information 
is  necessary  for  the  proper  iierformance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  De])artment's  estimate  of  the  burden 
of  the  j/roj/osed  information  collection; 
way.s  to  (mhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collec;ted;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  u.se  of 
automated  collection  techni(]ues  or 
oth(;r  forms  of  information  technology. 
A  comment  to  (1MB  is  mo.st  effective  if 
OMB  receives  it  within  30  davs  of 
|)uhlication. 

Authority:  44  IJ..S.(;.  :t.5()()((;)(2)(A). 

James  F.  Simons, 

Director.  Office  of  Itegiilatorv  Analysis  and 
Evidnation. 

|I'K  Odc.  2(n:{-0;i427  Filod  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2013-0012,  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  Long- 
Wheel  Base  2005  Mercedes-Benz  G- 
Class  (463  Chassis)  Multi-Purpose 
Passenger  Vehicles  Are  Eligible  for 
Importation 

agency:  National  1  lighway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Receipt  of  petition. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Admini.stration  (NHTSA)  of  a 
petition  for  a  decision  that  2005  Long- 
Wheel  Base  (LWB)  Mercedes-Benz  Cl- 
class  (4()3  chassis)  multi-purpo.se 
passenger  vehicles  (MBVs)  that  were  not 
originally  manufactured  to  coinj/ly  with 
all  applicable  Federal  Motor  Vehicle 
Safety  .Standards  (FMVS.S)  an;  eligible 
for  im])ortation  into  the  United  .States 
because  they  an;  suh.stantially  similar  to 
vehicles  that  were  originally 
manufactured  for  sah;  in  the  United 
.Stat(!.s  and  that  were  em  tified  by  their 
manufacturer  as  comi/lying  with  the 
safety  standards  (the  U..S. -certified 
version  of  the  2005  LWB  Merced e.s- Benz 
U-cla.ss  (403  cha.ssis)  MBV)  and  they  are 
ca])ahle  of  being  reailily  altered  to 
conform  to  the  standards. 

DATE:  'Fhe  closing  date  for  comments  on 
the  petition  is  March  18,  2013. 
ADDRESSES:  Ciommeiits  should  refer  to 
the  docket  and  notice  numhers  above 
and  he  submitted  by  any  of  the 
following  methods: 

•  Federal  eRnleinaking  Portal:  Uo  to 
http://\\'\v\v. regnlations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Mcnl:  Docket  Management  Facility; 
U.S.  Department  of  Transj/ortation,  1200 
New  Jersey  Avenue  .SE..  VVe.st  Building 
Ground  Floor.  Room  W12— 140. 
Washington,  DC  20590-0001 

•  Hand  Delivery  or  Courier:  West 
Building  Ch'ound  Floor,  Room  W12-140. 
1200  New  Jersev  Avenue  .SE.,  between 

9  a.m.  and  5  j).m.  ET,  Monday  through 
Fridav,  except  Federal  holidavs. 

•  /^av;  202-493-2251. 

Instructions:  Comments  must  he 

written  in  the  English  language,  and  he 
no  greater  than  15  pages  in  length, 
although  there  is  no  limit  to  the  length 
of  necessary  attachments  to  the 
comments.  If  comments  are  submitted 
in  hard  copy  form,  plea.se  ensure  that 
two  coj)ies  are  provided.  If  you  wish  to 
receive  confirmation  that  your 


comments  were  received,  please  enclose 
a  .stamped,  self-addressed  j/o.stcard  with 
the  comments.  Note  that  all  comments 
received  will  he  posted  without  change 
to  http:// WWW. regulations. gov.  including 
any  per.sonal  information  provided. 
lMea.se  see  the  Privacy  Act  heading 
below. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DO'r's  complete  Privacy  Act 
.Statement  in  the  Federal  Register 
published  on  A])ril  11. 2()()()  (95  FR 
19477-78). 

How  to  Bead  Conunents  submitted  to 
the  Docket:  You  may  reatl  the  comments 
rec:eiv(;d  by  Docket  Management  at  the 
addre.ss  and  times  givmi  above.  Yon  may 
also  view  the  documents  from  the 
Internet  at  http://www.regnlations.gov. 
Follow  the  online  instructions  for 
acce.ssing  the  dot:ket.s.  The  docket  ID 
numher  and  tith;  of  this  notice  are 
shown  at  the  heading  of  this  document 
notice.  Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
.some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  search  the;  Docket  for  new 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 
(ieorge  .Stevens.  Office  of  Vehicle  Safetv 
Gompliance,  NH'f.SA  (2()2-3ti()-53()8). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  3()141(a)(l)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
ap])licahle  FMV.SS  shall  he  refu.sed 
admission  into  the  United  .States  unless 
NHT.SA  has  decided  that  the  motor 
vehicle  is  snhstantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  im])ortation  into  and  sale  in  the 
United  States,  certified  under  4‘)  U..S.C. 

^  30115,  and  of  the  same  model  yixir  as 
the  model  of  the  motor  vehicle  to  he 
compared,  and  is  capable  of  being 
readilv  altered  to  conform  to  all 
applicable  FMVSS. 

Petitions  for  eligibility  decisions  may 
he  suhniittiul  hv  either  manufacturers  or 
inq/orters  who  have  regi.stered  with 
NHT.SA  pursuant  to  49  C’.FR  Part  592.  As 
specified  in  49  (iFR  593.7,  NHT.SA 
j)ul)li.she.s  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opj/ortunity  to  comment  on  the  j/etition. 
At  the  close  of  the  comment  period. 
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NUTSA  decides,  on  the  basis  of  tlie 
|)etition  and  any  comments  that  it  has 
riiceived.  \vhi4her  tin?  vehicle  is  (!ligil)le 
lor  importation.  The  agtmcv  tlum 
pnhlishes  this  decision  in  tlu;  Federal 
R«!gisler. 

(ItiK  Automotive  (ionversion.  Inc.  of 
.Santa  Ana,  (lalifornia  ((]^!;K)(Regi.stere(l 
Importer  ‘)(M)()7)  has  petitiomid  Nil  T.SA 
to  decide  whether  nonconforming  2()().'i 
I.WIJ  Mercedes-Benz  (i-class  (Type  403) 
Ml’Vs  an;  (digihle  for  importation  into 
the  United  States.  I'he  vehicles  which 
WKTh  believes  are  suh.stantially  similar 
are  2()()r)  hWB  Merccules-Benz  U-class 
(Tvp(!  4(i3)  MBVs  that  were 
manufactured  for  importation  into  and 
.sale  in  the  United  .States  and  certified  by 
their  manufacturer  as  coidorming  to  all 
ap|)licahle  FMV.S.S. 

The  petitioner  claims  that  it  companul 
non-U. S.  certified  200.')  LWB  Mercedes- 
Benz  (i-cla.ss  (Type  4()3)  MBVs  to  their 
U..S. -certified  counterparts,  and  found 
the  vehicles  to  h(!  snhstantiallv  similar 
with  respect  to  com])liance  with  most 
FMV.S.S.  U&K  snhmitti'd  information 
with  its  petition  intemhul  to 
demonstrate  that  non-U. .S.  cmtifiiul  200.') 
I.WB  Merced(!s-Benz  U-class  (  Tvpi!  4()3) 
MBVs.  as  originally  mannfactiired, 
conform  to  many  I’MV.S.S  in  the  saini! 
mamuir  as  their  U..S.  c(!rtified 
coimterj)arts.  or  are  capable  of  being 
nsidily  altcinul  to  conform  to  those 
standards.  .Specifically,  the  p(;tition(!r 
claims  that  non-U. .S.  certified  200.')  I.WB 
Mercedes-B(!nz  (i-cdass  (Tvp(!  403) 

MBVs  are  identical  to  their  U.S.  certiluul 
cotmterparts  with  respect  to  com])liance 
with  .Standard  Nos.  102  Transmission 
Shiji  Lover  Socinonco,  Startor  Intorlock. 
and  Transmission  Ih(ikin}>  Effect :  103 
Windshield  Defrosting  and  De fogging 
Systems;  104  Windshield  Wiping  and 
Washing  Systems:  10.')  livdraniic  and 
Electric  Brake  Systems:  100  Brake 
Hoses:  113  Hood  Latch  System:  IK) 
Motor  Vehicle  Brake  Eluids;  lit)  .Yen' 
Pneumatic  Tires:  124  Accelerator 
(Control  Systems:  201  Occupant 
Protection  in  interior  Impact:  202  Head 
Bestraints:  204  Steering  Control 
Bearward  Displacement;  20.')  Glazing 
Materieds:  200  Door  Locks  and  Door 
Betention  Components:  207  Seating 
Systems:  20t)  Seat  Belt  Assemhiies:  210 
Seat  Belt  Assemhiv  Anchorages;  212 
Windshield  Mounting:  210  Boof  Crash 
Besistance:  2 It)  Windshield  Zone 
Intrusion:  225  Child  Bestrennt 
Anchorage  Svsttmis:  and  302 
Elanmudniity  of  Interior  Materials. 

'file  p(!titioner  also  contends  that  the 
vehicles  are  capable  of  being  altenul  to 
meet  the  following  .standartls,  in  the 
manner  indicated: 

.Standard  No.  101  Controls  and 
Displays:  Rej)lacemenl  of  the  instrument 


cluster  with  a  U..S. -model  com])onent 
and  reprogramming  ami  initializing  tin; 
vcihicle  control  .sy.stem  to  integrate  the 
in.stnnnent  cluster  and  activate;  the 
r(;(]uired  warning  systems. 

.Standard  No.  108  Lamps,  Beflective 
Devici's  and  Associated  Eqnipment: 
Installation  of  U..S.-  model  headlamies 
and  front  and  rear  side  marker  lamps. 

.Standard  No.  Ill  Beaiview  Mirrors: 
Replacement  of  the  |)a.s.senger-side 
r(;arview  mirror  with  a  U..S.-mod(;l 
com])on(;nt.  or  in.scription  of  the 
r(;(|nired  warning  .stati;ment  on  the  face 
of  that  mirror. 

.Standard  No.  114  Theft  Protection: 
Reprogramming  the  vehicle’s  control 
system  so  that  the  re(]nired  warning  is 
activated  wh(;n  the  key  is  in  the  ignition 
and  the  driver's  door  is  o])en. 

Standard  No.  118  Power-Operated 
Window,  Partition,  and  Boof  Panel 
Sv.stems:  Rej)rogramming  the  vehicle's 
control  system  and  door  modules  so  that 
the;  window  transport  mechanism  is 
inoperative  when  tlu;  ignition  is  turn(;d 
in  the  off  position. 

.Standard  No.  120  Tire  S(dection  and 
Bims  for  Motor  Vehicles  Other  than 
Passenger  Cars:  Installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  Re|)rogrannning  the  interior 
control  com|)nt(;r  to  activate  the  .s(;at 
lH;It  warning  system. 

The  |)(;tition(;r  also  stati'd  that  tlu; 
v(;hicles  are  (;(ini])])(;d  with  an  automatic 
restraint  system  that  consi.sts  of  a  seat 
t)(;lt  warning  lamp,  driver  and  passenger 
air  hags  and  knee  holsters,  air  hag  crash 
sen.sors,  and  an  air  hag  control  unit.  The 
vehicl(;.s  are  akso  {;(]ui])ped  in  tin;  front 
and  rear  outboard  seating  positions  with 
Tyj)e  2  la])  and  shoulder  belts  identical 
to  those  found  on  the  vehicle’s  U..S. 
certified  counterpart  that  are  self¬ 
tensioning  and  released  by  means  of  a 
single  red  nnsh  button. 

.Standaru  No.  2'l4Side  Impact 
Protection:  Inspection  of  each  vehicle  to 
ensure  it  is  ec|ni])])ed  with  door  beams 
that  meet  the  recjuirements  of  the 
standard. 

.Standard  No.  301  Enel  System 
Integrity:  insj)ection  of  each  vehicle  and 
re])lacement  of  non-U. .S.  nuxlel 
comjxnients  with  U..S.  model 
components  to  meet  the  recjniremenl  of 
the  .standaril. 

In  addition,  the  petitioner  states  that 
a  vehicle  identification  number  (VIN) 
plate  must  he  installed  in  the  area  of  the 
left  windshield  ])o.st  with  the  vehicle’s 
original  VIN  identified  as  a  substitute 
fora  U..S.  VIN  to  meet  the  recjuirements 
of  49  UFR  Bart  .')().'). 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  he  considered,  and 


will  he  available  for  examination  in  the 
doc;ket  at  the  above  addresses  both 
before  and  after  that  date.  To  the  extent 
])o.s,sihle,  comments  filed  after  the 
closing  date  will  also  he  considered. 
Notice  of  final  action  on  the  ])etition 
will  he  ])uhli.shed  in  the  Federal 
Register  ])nrsuan1  to  the  anthoritv 
indicated  below. 

Aiilhority:  49  I  L.S.C.  :9)  14  1  (a)(  1  )(/\). 

(a)(1  )(8).  iind  (1))(1 ):  49  (IFK  .^9.'). 7:  d(;l(;gation 
of  anthoritv  at  49  (iFK  1.9.)  and  .)()). 8. 

Issued  on:  l''(;l)rnarv  tl.  2013. 

(lliiiide  II.  Harris, 

Director.  Office  of  Vehicle  Solely  Coin])lionce. 

It  K  Doc.  2()i:!-():t4r>n  Filcsl  2-i:t-i:):  8;4.')  ami 
BILLING  CODE  4910-59-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2013-0014,  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1992 
Porsche  Carrera  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
.Safety  Administration.  DOT. 

ACTION:  Notice  of  receipt  of  petition. 

SUMMARY:  I’his  document  announces 
recei|)l  by  the  National  Highway  Traffic 
.Safety  Administration  (NHT.SA)  of  a 
petition  for  a  decision  that  K)t)2  Borsche 
Carrera  passenger  cars  that  were  not 
originally  manufactured  to  comjily  with 
all  apj)licahle  Federal  Motor  Veliicle 
.Safety  .Standards  (FMV.S.S).  are  eligible 
for  importation  into  the  United  .States 
hecau.se  they  are  substantially  similar  to 
vehicles  that  were  originally 
mannfactiired  for  .sale  in  the  United 
.States  and  that  were  certified  by  their 
manufacturer  as  com])lying  with  the 
safety  standards  (the  U..S. -certified 
version  of  the  1992  Borsche  Carrera)  and 
they  are  cajiahle  of  being  readilv  altered 
to  conform  to  the  standards. 

DATES:  The  closing  date  for  c:omment.s 
on  the  ])etition  is  March  18,  2013. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  mimhers  above 
and  he  submitted  by  any  of  the 
following  methods: 

•  Eedera!  elhdemaking  Port(d:  (Jo  to 
http://w  \yw. regulations. gov.  Follow  the 
oidine  instructions  for  snhmitting 
comments. 

•  Docket  Management  Facility: 
U..S.  Dejiartmenl  of  Transportation,  1200 
New  jersey  Avenue  .SE.,  West  Building 
Cround  Floor.  Room  \Vl  2-140, 
IVashington,  DC  20.')90-0001 
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„  *  or  Courwr:  Wc'.sf 

1200  N(nv  Jorsoy  A\’(muio  SI-].. 

^1  H  in.  ;md  5  p.in.  ET.  Monday  Ihrougli 
I'nday.  oxcopt  JM'doral  holidays 
•  /'o-v;  202-400-2251. 
//J.s7n/f.7/o/?.s;(:oinin(;nfs  imisl  ho 
UTdloniniho  Knolisl,  languago.  and  ho 

'■'J»H'glithoroisno]i,nittotholonoth 

ol  nocossary  atlachnuMils  to  tho 

if  annnu.nis  aro  snhinittod 
n  liaid  copy  lonn.  jjloaso  onsiin;  that 
two  copios  aro  i)royidod.  If  v„i,  ^visli  („ 
nu.-oiyo  conlirination  that  your 
(:c)niinont.s  mm;  ro(;(;iy,;d.  pp.aso  (;n(;los(> 
.sta.np(;d,  solf-adf)ro,ss(;d  postcard  ^yit]l 
.  Note  that  all  connnonts 

o  C  "//''’’  "'ithout  change 

to  />//p.-//inyiy.regn/a//on.s-.goy.  including 
<iny  ])orsonal  information  proyidod  ^ 
loHso  son  tho  lhiyac;y  Act  hoadim- 
l)olo\y.  ” 

Privacy  Act:  Anyone  is  ahio  to  search 
tin;  elec  ronic  form  of  all  comments 
Ku.eiyed  into  any  of  our  doc.kets  hy  tho 
name  of  the  indiyidnal  suhmittino  the 
‘•‘>;»'nynt  (or signing  the  commeid.  if' 
■stihmitted  on  hehalfofan  association 

K.yievy  HOI  s  coniploto  Priyacy  Act" 
•Slatenient  in  the  Federal  Regi.ster 
imlilished  on  A])ril  ll,  2000  (o'!  kr  i 

19477-70).  I  ■  *  IV  _ 

subnuited  to 

■  \  \  ^  may  read  the  comments  * 

HH.mmdhy  Docket  Managenient  at  the  ^ 

addie.vs  and  times  giyen  ahoye.  You  may 
also  yie\y  the  documents  from  the  ‘ 

”t;;nHit  at /,//;xy/uM,m^mou/a0■on.s^o„,, 

ollo\y  the  online  instructions  for  " 
acce.ssmg  the  dockets.  The  docket  ID 

mmiher  and  title  of  this  notice  are  " 

nmP  "  in  Hiis  (hKaiment  ^ 

nolK.e.  1  lease  note  that  ey(;n  after  tho 

c.omment  closing  date,  u-e  will  continue  " 
o  fi  e  releyant  information  in  the 
Docket  as  it  hecomes  ayailahle.  Further  ^ 

some  people  may  suhinit  late  comment,;,  pj 
Accoidmgly.  we  recommend  that  you 
pnnodically  search  the  Docket  for  new 
niat(!nal.  rt 

FOR  FURTHER  INFORMATION  CONTACT*  1*1 

(.olainni,  .SaiJ,.,,  OITi,,,,  „(  v„l,i,:la  s'afalv  „ 
(.Iiniliiianai,  NITr.SA  (2(l2-,*l(l(>-3, 5 1 ).  '  y 

SUPPLEMENTARY  INFORMATION:  Sv 

Hackgroiind  ID 

lhider  49  II.S.C.  ;i0l41(aKl)(A).a 

motoi  yehicle  that  was  not  originally  7.7, 

manufactured  to  conform  to  all  '  fi, 

iipplicahleFMVSS  shall  he  refused  ]£ 

aj hnis.sion  into  the  United  States  unle.ss  Tir 
Nil  I SA  has  decided  that  the  motor  An 

vehicle  Kssnlrstantially  similar  to  a  r' 

motor  yehicle  originally  manufactured  Pro 

"r.ynportation  into  aiul  .sale  in  the  /Yes 

nited  States,  certified  under  49  U.S.C.  Dri 
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140.  the  model  of  the  motor  yehicle"  to  he 
n  coinpar(;d.  and  is  capable  of  being 
leadily  altered  to  conform  to  all 
applicable  FMVSS. 

he  .submitted  hy  either  manufacturers  or 

nd'tYa'"''  'vith 

N  1  I  SA  pursuant  to  49  Cf’R  part  .5?)2.  As 

1  specified  Ill  49  CFR  .5n.T.7.  NI ITSA 

imhh.shes  n(4ice  in  the  Federal  Register 
I  ^^J  aach  petition  that  it  r(;ceiye,s.  and 
alfords  interested  persons  an 

o  ‘  r  petition. 

N  ItYa  Y  •'’‘'‘■"'"'"ent  period, 
i.se  NI  I  rSA  decides,  on  the  basis  of  the 

th  petition  and  any  comments  that  it  has 
roceiyed.  whether  the  yehicle  is  eli<nhle 

ng  publishes  this  deci.sion  in  the  Federal 
Register. 

J.K.  Technologies.  LLC  (“JK").  of 
Bciltmiore.  Maryland  (Registenid 
.  ;;>i;"*f7^HMt09)ha.spetitic,n 

o  decide  whether  nonconforming  li)<)2 
lorsche  Carrera  iiassenger  cars  an; 

^  igihle  hir  importation  into  the  United 
Mate.s  I  he  yehicles  which  JK  heliey(;.s 
an;  .suhstantially  similar  an;  l‘)()2 
l^orsche  Carr(;ra  i)a.s.s,;ng,;r  cars  that  were 
manntactured  for  .sale  in  the  United 
States  and  certifi(;d  hy  their 
manufactun;r  as  conforming  to  all 
applicable  FMVSS. 

the  petitioner  claims  that  it  compared 
,  tiu.  non-U. S.  certified  inf)2  Por.sche 
(.arrerato  itsU.S.-certifi,;d  counterpart 

,  and  found  the  yehicles  to  he 

.suhstantially  similar  with  respect  to 
complianci;  with  most  FMVSS.  | 

JK  snhniitted  information  with  its  , 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1992  Por.sche  ( 

Darrera,  as  originally  mannfactiired 
conforms  to  many  FMVSS  in  the  same 

manner  a,s  its  IJ.S.certifieclciiunterpai't. 

or  i.s  (.ajiahle  of  being  readily  altered  to  \ 
(.oiilorm  to  those  standards." 

Specifically,  the  jietitioner  claims  that  I 
tile  non--U.S.  certified  1 992  Por.sche  r 

C.arrera  is  identical  to  its  U.S.  certifii'd  " 

will? St '"'‘I*  "i'l?  oompliance  I'J 

S7  1  f  1  Transmission 

Sin  t  Lever  Sequence,  Starter  Interlock  L 

and  I ransnnssion  Braking  Ef  fect  109 

1  'I, 

.Si;»i™,.s.l04U'N,,/,v/,W,ni7N^ 

I  asinng  hyslam.  1  (Hi 

Hood  Latch  Svsteni.  114  Theft  / 

/Vo/ee7iVm.  1 1 0  Motor  Vehicle  Brake  m 

Idinds.  Standard  No.  1 1 «  Power- 
Operated  Window.  Partition,  and  Boof  ' 

I  cmel  Systems.  1 09  New  Pnenmatic  ,  ’ 
I  ires  and  certain  specialty  tires.  1 24  ' 

/  ccelerator  Control  Svstems.  1.9.5  Li'dit  i  v 
^(11  Ocenpant  J.ff 

ff  Hmn  m  Interior  Impact,  202  Head  wi 

insti aint.s.  203  Impact  Protection  for  the  rei 
nvm  from  the  Steering  Control  Svsteni  tlia 


’  204  Steering  Control  Bearward 

//ysvyoeemen/  20.5  Clazing  Materials. 
200  Door  Locks  and  Door  Betention 

^alZtT’  209 

Scat  Bel  Assent hhe.s.  2 1 0  Seat  Belt 

or  l'7nf/.s/nWd 

y  Zr'n  fr  ^  Trotection. 

Pcsistance.  219 

^  ■  mdshield  Zone  Intrusion.  225  Child 
Bestramt  Anchorage  System.s.  .901  Fuel 
■  S.r.s/em  Integrity,  and  .902  Flammahilitv 
(ij  Interior  Materials. 

/  Y;  petitioner  akso  contends  that  the 

m.  vehicle  IS  capable  of  being  readily 

i'  lom  l,,.,Hu,i  ,|,,H,,||„,vii,g,sl„,i,|„„|s^ 
m  tile  manner  indicated- 
Standard  No.  101  Controls  Telltales 
le  and  Indicators:  Replacement  of  the 
instrument  elu.ster  with  a  U.S.-model 
eomponent. 

Standard  No.  i  o«  Famp.s.  Beflective 
Devices  and  Associated  Equipment: 
Installation  of  the  following  U.S.-model 
^  eomponents  on  yehicles  not  already  so 
-  4]nipped:  (a)  Meadlamjis;  (h)  tail  lamps 
(e)  rout  and  rear  side  marker  lamps; 

.md  (d)  a  high-monnt(;d  .stop  lamp. 

Sfaiu  ard  No.  1 1 1  Bearview  Mirrors: 
Imstallation  of  a  U.S.-model  pa.s.senger 

■e  «‘^'v>rearyiewinirror.orin.scriptionof 

the  lequired  warning  statement  on  the 
tau;  of  the  existing  mirror. 

Standard  No.  1 20  Tire  Selection  and 
linns  for  \  chicles  other  than  Pas.seimer 
Cats:  Installation  of  a  tire  and  rim  ‘ 
miormation  placard. 

Standard  No.  208  Ocenpant  Crash 
I  lotection:  (a)  Reprogramming  the 
vehicle  computer  to  actiyate  the  .seat 
linlt  warning  hinij)  in  a  manner  that 
IIMHjIS  lllo 

Ill  .IN  V(iln(;||,s  11,1,1  ,„sli,||„|i|,„  „(  ll 

vehicles  that  are  not  already  .so 
iiqnipped:  (ijAirhags;  (2)co"ntrol  unit:  (3) 
semsors;  (4)  .seat  belts;  and  (5)  knee 
liolster.  rhe  petitioner  states  that  the 
veliicle  IS  ecpiipiied  with  an  automatic 
rosti  amt  system  that  consists  of  dual 
front  airbags  and  knee  holsters,  and  \yith 
omhination  lap  and  shoulder  belts  at 
flu;  front  and  rear  outboard  .s(;atim> 
positions  that  are  automatic,  self- 
famsioning.  and  callable  of  heim> 

mi  i.usi, 

Tho  iietitioner  states  that  each  yehich* 
will  he  inspected  prior  to  importation 
for  compliance  with  the  Theft 
Freyention  Standard  in  49  CFR  Part  541 
and  that  anti-theft  deyices  will  he 
m.stalled  on  all  vehicles  not  already  .so 

0{]Uipj)(;d. 

The  imtitioner  additionally  .states  that 

a  yehicle  Identification  plate  must  he 

affixed  to  the  vehicles  near  tin;  left 
windshield  post  to  meet  the 
i'0(|uirenients  of  49  CFR  Part  .58.5  and 
lat  a  certification  label  must  he  affixed 
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to  the  driver's  door  jaint)  to  meet  the 
nMjuirements  ol  49  (3’R  t\u't  5()7. 

All  comments  niceived  before  the 
clo.se  of  l)u.sines.s  on  tlie  closing  date 
indicated  above  will  he;  considered,  and 
will  he  available  for  examination  in  the 
docket  at  the  above  addresses  both 
iMifon;  and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  he  considered. 
Notice  of  final  action  on  the  petition 
will  he  |)uhli.shed  in  the  Federal 
Register  j)ursuant  to  the  authority 
indicated  hidow. 

Authority:  49  II.S.C^.  30141  (a)(l  )(A)  and 
(l))(l):  49  (I  R  .393.8:  dedegations  of  autliority 
at  49  CI  K  1.30  and  301.8. 

Issued  on:  t-’ebruarv  11. 2013. 

Claude  It.  Harris. 

Director.  Office  of  Vehicle  Safety  Compliance. 
|FR  1)(k:.  2013-():i4(il  Filed  2-i:j-13:  8:4.3  am) 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

[Docket  No.  PHMSA-2013-0029] 

Pipeline  Safety:  Public  Forum  State 
One-Call  Exemptions 

AGENCY:  Office  of  Pipeline  .Safety. 
Pipeline  and  Hazardous  Materials  .Safelv 
Administration.  DOT. 

ACTION:  Notice:  public  forum. 

SUMMARY:  The  Pipeline  and  Hazardous 
Materials  .Safety  Administration  will 
sponsor  a  public  forum  on  state  one-call 
exem|)tions.  'I’he  forum  will  he  held  on 
March  14.  2013.  in  West  Palm  Beach. 
Florida  at  the  Palm  Beach  C3)untv 
(Convention  CCenter.  At  the  forum. 
PHM.SA  will  discuss  the  requirements 
of  the  Pipeline  Safetv.  Regulatorv 
(Certainty  and  job  Creation  Act  of  201 1 
relating  to  exemptions  in  state  one-call 
programs  and  actions  taken  to  date.  In 
addition,  damage  prevention 
stakeholders  will  discuss  exi.sting  data 
relating  to  this  tojiic  and  present 
perspectives  during  panel  discussions. 
DATES:  The  jmhlic  forum  will  he  held  on 
rhursday,  March  14.  2013.  from  9:30 
a.m.  to  .1:30  p.m.  E.S'I’.  Name  badge 
))ickup  and  onsite  registration  will  he 
available  starting  at  8:30  a.m.  Refer  to 
the  forum  Web  site  for  the  agenda  and 
times  at:  http:/ /pvimis.ijhnma. dot. "ov/ 
iue(;tin}’s/MlgHonie.iiUo?nit<>=8.’5.  l^lease 
note  that  the  juihlic  forum  will  he 
wehca.st  live  ami  jiresentations  will  he 
available  on  the  forum  Web  site  within 
30  days  following  the  jiuhlic  forum. 
ADDRESSES:  The  forum  is  open  to  all. 
There  is  no  co.st  to  attend.  The  forum 


will  he  held  at  the  Palm  Beach  (County 
(Convention  (Center.  010  Okeechobee 
Boulevard.  West  Palm  Beach,  k’lorida, 
33401.  PHM.SA  is  holding  the  forum  at 
this  location  hecau.se  it  is  the  same 
location  where  tlie  (Common  (Cround 
Alliance  ((C(CA)  811  Excavation  .Safety 
(Conference  l-Cxpo  will  he  held  Man:h 
11-14.  2013.  and  many  of  the  likelv 
attendees  for  the  PHM.SA  Forum  will 
participate  in  the  (CCA  Excavation 
.Salety  (Conference.  Attendecis  can  make 
hotel  arrangements  for  the  PHMSA 
Forum  under  the  (CCA  room  block  at  a 
rate  of  $199.00  per  night.  Ihirlher  details 
can  he  found  at  http:// 
www.cgaconferenco.coin. 

Hegistrotion:  To  help  assure  that 
adecjuate  space  is  jirovided.  all 
attendees  are  encouraged  to  register  for 
the  workshop  at  http:// 
primis.phniso.dot  .gov/iiiHetings/ 
MtgHonw.mtg?n}tg=85. 

(jOinments:  Members  of  the  jmhlic 
may  also  submit  written  comments, 
either  before  or  after  the  workshoj). 
(Comments  should  reference  Docket  No. 
PHM.SA-201 3-0029.  (Comments  may  he 
submitted  in  the  following  wavs: 

•  E-Ciov  Wei)  Site:  http:// 

WWW. regulot ions.gov.  This  site  allows 
the  public  to  enter  comments  on  any 
Federal  Register  notice  issued  by  any 
agenev.  Follow  the  instructions  for 
submitting  comments. 

•  /-av;  1-202-493-2211. 

•  Moil:  Docket  Management  .System. 
II.S.  Department  of  Transportation.  1200 
New  lersey  Avenue  .SE.,  Room  W12- 
140.  Washington.  D(C  20190. 

•  Hand  nelivery:  DOT  Docket 
Management  .System,  Room  W12-140, 
on  the  ground  floor  of  the  West 
Building.  1200  New  jer.sev  Avenue  .SE.. 
Washington,  DCC  between  9  a.m.  and  1 
]).m.,  Monday  through  Friday,  except 
Federal  holidays. 

Instructions:  Identify  the  Docket  No. 
at  the  beginning  of  your  comments.  If 
you  submit  vour  comments  bv  mail, 
submit  two  co])ie.s.  If  you  wish  to 
receive  confirmation  that  PHM.SA  has 
received  your  comments,  include  a  .self- 
addres.sed  stamjied  jiostcard.  Internet 
users  may  submit  comments  at  http:// 
www.regnIations.gov.  Note:  (Comments 
will  he  jjo.sted  without  changes  or  edits 
to  http://www.regnlations.gov  including 
any  jicrsonal  information  jirovided. 
Plea.se  .see  the  Privacy  Act  heading  in 
the  Regulatory  Analyses  and  Notices 
section  of  the  SUPPLEMENTARY 
INFORMATION  for  additional  information. 

Privacy  Act  Statement:  Anyone  may 
search  the  electronic  form  of  all 
comments  received  for  anv  of  our 
dockets.  You  may  review  DOT's 
complete  Privacy  Act  Statement  in  the 


Federal  Register  published  Ajiril  11. 

2()()()  (81  FR  19477). 

Information  on  Services  for 
Individuals  with  I)is(d)ilities:  For 
information  on  facilities  or  .services  for 
individuals  with  disabilities,  or  to 
recpiest  special  assistance  at  the 
meeting,  ])lea,se  contact  Annmarie 
Robertson  at  317-213-1822,  or  by  email 
at  annmarie.rohertson@dot.gov  hv 
March  4.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annmarie  Robertson.  Office  of  Pipeline 
.Safety,  at  317-213-1822  or  email  at 
annmarie.rohertson@dot.gov.  regarding 
the  subject  matter  of  this  notice. 
SUPPLEMENTARY  INFORMATION:  .Section  3 
of  the  Pipeline  .Safety,  Regulatorv 
O.ertaintv  and  Job  Creation  Act  of  2011 
(Pul).  L. 'll 2-90)  recpiires  that  PHM.SA 
address  exemptions  in  state  one-call 
laws  in  two  ways:  As  a  factor  in 
determining  eligibility  for  certain  grants, 
and  in  a  reejuirement  to  prejiare  a  state- 
hv-.state  exemption  study.  \Vith  res])ect 
to  grant  eligibility,  in  order  to  (jualify  for 
a  state  one-call  grant  under  49  l]..S.(T 
8108.  a  state  may  not  ])rovide  any 
exemptions  to  municipalities,  state 
agencies,  or  their  c:ontractors  from  the 
one-call  notification  system 
nupiirements  of  the  j)rogram.  This 
amendment  takes  efiei;t  1/3/2014. 

With  respect  to  the  .stndv  on  the 
impact  of  exemptions  on  pi])eline 
safety.  .Section  3(d)  states: 

(1)  .Study. — I'he  .Secretary  of 
Trans|)orlation  shall  conduct  a  study  on 
the  impact  of  excavation  damage  on 
pi])i!line  safetv. 

(2)  Contents. — 'Fhe  study  shall 
include — 

(A)  an  analysis  of  the  frequency  and 
.severity  of  different  types  of  excavation 
damage  incidents: 

(B)  an  analysis  of  exemptions  to  the 
one-call  notification  system 
recinirements  in  each  Slate: 

(C)  a  comparison  of  exemjitions  to  the 
one-call  notification  system 
recjuiremenls  in  each  .State  to  the  types 
of  excavation  damage  incidents  in  that 
.State:  and 

(D)  an  analysis  of  the  iiotential  safetv 
benefits  and  adverse  consecpiences  of 
eliminating  all  exemjitions  for 
mechanized  excavation  from  .Stale  one- 
call  notification  systems. 

(3)  Re|)ort. — Not  later  than  2  years 
after  the  date  of  enactment  of  this  Act. 
the  .Secretary  .shall  submit  to  the 
Committee  on  Transportation  and 
Infrastructure  and  the  Committee  on 
Energy  and  ('.ommerce  of  the  House  of 
Rejire-sentatives  and  the  (Committee  on 
Commerce.  .Science,  and  Transportation 
of  the  .Senate  a  report  on  the  results  of 
the  studv. 
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PllMSA  has  conducted  a  preliminary 
analysis  of  the  exein])tions  found  in 
.state  one-call  laws  and  regulations. 
PUM.SA  is  in  the  ])roc;e.ss  of  dev(!lo])ing 
a  plan  for  addressing  grant  eligibility  in 
accordance  with  the  law  and  will 
continue  to  work  with  stakehohhns 
concerning  this  nuinirement.  This 
public  forinn  will  allow  PIIM.SA.  state 
pij)eline  saiety  representatives, 
excavators,  pipeline  ojunators,  one-call 
centers,  the;  ])nhlic.  facility  locators,  and 
stakeholders  often  affected  by  one-call 
j!xeinptions  such  as  railroads,  local 
government  and  the  farming  comnumitv 
to  share  data  and  observations  resulting 
from  one-call  exemptions  and  the 
impact  of  removing  such  exemj)tions. 
'I'liis  in])ut  will  facilitate  PHMSA’s 
ability  to  c:omplete  the  study  recjuired  in 
Section  3  of  the  law. 

Participants  of  the  ])nhlic  forum  will 
iMmefit  from:  (1]  Understanding  the 
issue  and  the  current  status  of  stat(!s 
with  regard  to  exemptions  in  one-call 
laws:  (2)  understanding  the  issues 
concerning  the  availability  of  data  to 
su])|)ort  or  challenge  existing 
exemptions:  and  (3)  listeming  to 
paneli.sts  present  ])erspectives.  both 
positive  and  negative,  on  the  existence 
of  exemptions  in  state  one-call  laws. 

Interested  persons  may  obtain  more 
information  on  damage  prevention  at: 
liilp://})riinis.phnis(i.(J()t.g()\’/(:onini/ 
D(nnap,i^Pv(‘Viu\tion.htiu. 

Issued  in  Washington.  DC.  on  I’tiln  narv  ft. 
201  :t. 

Linda  Daugherty, 

Dapiity  Associdta  Adniiiiislrtilor  for  Policy 
and  Programs. 

ILK  Doc.  Kited  2-i:t-i:i:  am] 

BILLING  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Docket  No.  FD  35714] 

Puget  Sound  &  Pacific  Railroad 
Company — Lease  Exemption — the 
United  States  of  America 

Pnget  Sound  8:  Pacific  Railroad 
Company  (PSAP),  a  Class  Ill  rail  carrier, 
has  filed  a  verified  notice  of  exem])tion 
under  49  Ch’R  11.50.41  to  lease  from  the 
United  States  of  America  (the  Navy), 
and  to  operate,  ])ursnant  to  a  le.i.se 
agreement  dated  January  10.  2013,  a  44- 
mile  line  of  railroad  between  .Shelton 
and  Hangor.  Wash.,  find  a  4.0-mile 
branch  line  to  the  Hremerton  Navy  Yard, 
in  Kitsap  and  Ma.son  Counties.  Wash.,  a 
total  distance  of  ap])roximately  48.0 
miles  (the  Line). 

According  to  P.SAP,  there  are  no 
milejiosts  on  the  Line.  PSAP  states  that 


the  lease  agnumumt  rejjlaces  a 
transportation  agremnent  dated 
necemher  11,  1044,  between  the  Navy 
and  the  NortluMU  Pacific  Railway 
Company  (Northern  Pacific)'  that  covers 
the  o])erations  of  the  Line  (operating 
agreement).  P.SAP  imints  out  that,  under 
the  operating  agremnent.  it  currentlv 
provides  scn  vice  on  the  ahovci-descrihed 
48.0  miles  of  rail  line,-  and  will 
continue  to  provide  the  same  common 
carrier  .service  under  the  lea.se 
agniement. 

PSAP  has  certified  that  its  proje{:ted 
annual  revenues  as  a  result  of  this 
tran.saction  will  not  result  in  P.SAP’s 
becoming  a  Class  II  or  Class  I  rail  carrier 
hut  that  its  ])rojected  annual  revenue 
will  exc;eed  SO  million.  Accordingly. 
PSAP  is  reciuired,  at  least  00  days  before 
this  exemption  is  to  become  effective,  to 
send  notice  of  the  tran.saction  to  the 
national  offices  of  the  labor  unions  with 
em])loyee.s  on  the  affectiul  lines,  jjost  a 
copy  of  the  notice  at  the  work|)lace  of 
the  em|doyee.s  on  the  affected  lines,  and 
c(!rtifv  to  the  Board  that  it  has  done  so. 

40  CFR  11.50.42(e). 

P.SAP  has  certified  to  the  Board  that, 
on  lanuary  24,  2013.  it  posted  notice  of 
the  transaction  at  the  workplace  of  the 
emplove(!s  on  the  affected  lines,  and  on 
january  20,  2013,  it  served  a  copy  of  the 
notice  on  the  national  office  of  the 
|)otentially  affected  em|)lovees'  labor 
union,  as  reriuiiHul  under  40  CFR 
1150.42(e).  However,  concurrently  with 
its  notice  of  exemption,  P.SAP  filed  a 
petition  for  waiver  of  the  00-day 
advance  labor  notice  nuinirement  under 
1150.42(e).  asserting  that  no  employees 
Will  he  affec:ted  by  the  change  from  the 
operating  agreement  to  the  lease 
agreement,  and  that  the  tran.saction  will 
not  result  in  any  operational  or 
maintenance  changes  on  the  Line. 
P.SAP’s  waiver  recpiest  will  he  addressed 
in  a  separate  decision. 

P.SAP  .states  that  it  intends  to 
cfinsummate  the  tran.saction  on 
Fehriiary  28,  2013  (the  effective  date  of 
this  exemption).  'I’he  Board  will 
establish  in  the  decision  on  the  waiver 
recpiest  the  earliest  this  tran.saction  may 
he  consummated. 

If  the  notice  contains  false  or 
misleading  iidbrmation,  the  exemption 
is  void  (il)  initio.  Petitions  to  revoke  the 
exem])tion  under  45)  U..S.U.  10502(d) 
may  he  filed  at  any  time.  'I’he  filing  of 
a  ])etition  to  revoke  will  not 
automatically  stay  the  effect ivemess  of 
the  exemption.  Piititions  for  stay  must 
he  filed  no  later  than  I’ehruarv  21,  2013. 


'  Niirtliorn  I’acil'ic  is  a  pnalcicassor  (it  I’.SAI’. 

-  See  PSAP  Oiioratino  Co. — Acquis,  and 
Operolion  Pxeniplion — ParkSicmi  Corp..  M)  :i42()() 
(.STM  sorviul  May  23.  2002). 


An  original  and  10  co])ie.s  of  all 
pleadings,  referring  to  Docket  No.  FD 
35714,  nuLst  he  filed  with  the  .Surface 
Transportation  Board,  305  K  .StreiO  .SW., 
Washington,  DU  20423-0001.  In 
addition,  one  copy  of  each  pleading 
must  he  served  on  Louis  F.  Uitomer, 
Law  Offices  of  Louis  F.  Uitomer,  000 
Baltimore  Avenue,  .Suite  301,  Tow.son, 
MD  21204. 

Board  decisions  and  notices  are 
available  at  our  Web  site  at 
www.stb.dot.oov. 

Dcuiided:  I'Hiniarv  11.  201  i). 

By  the  Board.  Rachel  I).  Uampliell. 
Dirciclor.  ()lTic:e  of  Proceedings. 

Derrick  A.  (iardner, 

(Clearance  Clerk. 

IKR  Dt)c.  2lU:t-():t4.Sl  Filed  2-i:i-13:  8:45  am) 
BILLING  CODE  4915-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

In  accordance  with  section  05)0(a)(3) 
of  the  Intm  iial  Revenue  Uode  of  15)80. 
the  Department  of  the  Treasurv  is 
publishing  a  current  list  of  countries 
which  recpiire  or  may  rerpiire 
participation  in,  rir  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  05)0(h)(3)  of  the 
Internal  Revenue  Uode  of  15)80). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
nupure  or  may  require  particij)ation  in, 
or  cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
5)95)(h)(3)  of  the  Internal  Revenue  Uode 
of  1080). 

Irac] 

Kuwait 

Lebanon 

Libya 

Qatar 

.Saudi  Arabia 
Syria 

United  Arab  Fmirates 
Yemen 

tlatiHl:  l-'iilinuirv  7.  201  :i. 

Daiiicllo  Koli'es, 

Inleriudioiud  r<i.\  Counsel  (Tax  Policy!. 

IKK  Doc.  2()i:{-(l333()  Kilod  2-i;i-13:  8:45  ain| 
BILLING  CODE  4810-25-M 


Federal  Register/ Vol.  78,  No.  31 /Thursday,  February  14,  201 3 /Notices 


10691 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  the  MeF  letter 

AGENCY:  Internal  Rex  enue  .Service  (IK.S). 
Treasury. 

ACTION:  Notice  and  recinest  for 
connnents. 

SUMMARY:  The  D(!j)artment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  riKlnce  papca  work  and  res]K)ndent 
burden,  invites  the  general  |)ul)lic  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  re(|nired  by  the 
Fapmwork  Reduction  Act  of  199.1. 

Ihihlic  Law  104-13  (44  II.S.C. 
3.1()0(c)(2)(A)).  Currently,  the  IR.S  is 
.soliciting  comments  concerning  the 
MeF  letter.  Mondernized  e-File — Non- 
compliance  with  Mandate  for  Large 
Corporations  to  file  electronically. 

DATES:  Written  comments  should  he 
receiv(!(l  on  or  before  A])ril  1.1.  2013  to 
l)(i  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence.  Internal  Revenue 
.Service.  Room  (jl2t).  1111  (ionstitution 
.Avenue  N\V..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rcupiests  for  additional  information  or 
copies  of  th(!  form  and  instructions 
should  he  directiul  to  Allan  Hopkins. 
(202)  022-000,1.  at  Internal  Revenue 
.S(!rvice.  Room  0125).  1111  (Constitution 
Avenue  NW..  Washington.  D(C  20224.  or 
through  the  Internet  at 
Allan. M.H()f)kins@irs. gov. 

SUPPLEMENTARY  INFORMATION: 

Tit  la:  Mondernized  e-Fih; — Non- 
compliance  with  Mandate  for  Large 
(Corporations  to  file  electronicallv. 

OMB  X’uinhar:  1 .14.1-2023. 

Form  Minnhar:  MeF  letter. 

Abstract:  .Service  will  contact  those 
taxpayers  who  file  j)aper  income  tax 
returns  to  determine  if  the.sc!  taxpavers 
should  have  Fded  electronic  returns 
under  the  Mandate.  Treasury  Regulation 
.Section  301.0011-.it. 

(Aurcnt  Actions:  'Fhere  is  no  change 
in  the  paperwork  burden  pnivionslv 
aj)prove(l  by  OMR.  'Lhis  form  is  h(;ing 
submitted  for  renewal  |nir]K)ses  only. 

Tvpc  of  Bcvicw:  Fxtension  of  a 
cnrnmtly  ajjproved  collection. 

Affected  Pablic:  lhisin(\sses  and  other 
for-profit  organizations. 

Estimated  Camber  of  Respondents: 

20.2.10. 

Estimated  Time  per  Respondent:  .1 
minutes. 

Estimated  Total  Annaal  Barden 
Hours:  2.080. 


'I'he  following  paragra])h  applies  to  all 
of  the  collections  of  information  covtnxul 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  ])er.son  is  not  nupdrcMl  to 
r(!S|)ond  to.  a  collection  of  information 
unless  th(!  collection  of  information 
dis|)lays  a  valiil  OMl?  control  ninnher. 
Rooks  or  nH'.ords  ndating  to  a  collection 
of  information  must  he  retained  as  long 
as  their  contents  may  become  malcn  ial 
in  th(!  admiinstration  of  any  internal 
revtmue  law.  (Cemsrally.  lax  njlnrns  and 
tax  return  information  are  confidential, 
as  nupdred  by  28  ll..S.(;.  81 03. 

Recjae.st  for  Comments:  Comments 
suhndtted  in  response  to  this  notice  will 
he  summarized  and/or  included  in  the 
reejuest  for  OMR  approval.  All 
comments  will  become  a  matter  of 
public  record,  ('.omments  an;  invited  on: 
(a)  Whether  the  collection  of 
information  is  neces.sary  for  the  ])rop(!r 
p(;rformanc(!  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(h)  th(!  accuracy  of  the  agency’s  estimate; 
of  the  l)nr(l(;n  of  the  collection  of 
information;  (c)  ways  to  (;nhance  tin; 
(piality.  utility,  and  claritv  of  the; 
information  to  he;  coll(;ct(;d;  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  r(;s])on(l(;nt.s,  including 
through  the  use  of  automat(;d  collection 
teclndepies  or  other  forms  of  information 
technology:  and  (e)  i;.stimates  of  c  apital 
or  start-u])  co.sts  and  costs  of  o])eralion. 
luiuntenance.  and  purchase  of  servic(;.s 
to  ])rovide  information. 

A|)])r()Vi;(l:  LclH  uarx'  .1.  2013. 

Yvcclte  l.awiKiice, 

IRS  Hei)orls  Cleavitnce  Officer. 

|1'K  Doc.  2()i;i-0:t;i74  Filod  2-i:i-i:i:  »:4.'>  iini] 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  13797 

AGENCY:  Internal  Revenue;  .Service  (IR.S), 
Treasurv. 

ACTION:  Notice  and  n;(piest  for 
comments. 

SUMMARY:  The  D(;i)artment  of  the 
rreasury,  as  part  of  its  continuing  effort 
to  reduce  j)ap(;rwork  and  r(;.spon(lent 
hnrden.  invites  the  general  public  and 
other  F(;derid  agencies  to  take  this 
opportuinly  to  comment  on  ])ropo.si;d 
and/or  continuing  information 
collections,  as  required  by  the 
Ra])erwork  Reduction  Act  of  199.1. 
Rnhlic  Law  104-13  (44  U..S.C. 
35()8(c)(2)(A)).  (airrently,  the  IRS  is 


.soliciting  comments  concerning  Form 
1 375)7.  Tribal  Fvaluation  of  Filing  and 
Accuracy  (Compliance  ('rFFA(C) — 
(]om])liance  Ch(;ck  R(;port. 

DATES:  Written  comments  should  he; 
r(;ceiv(;d  on  or  before  A])ril  1.1.  2013  to 
Im;  a.ssur(;(l  of  consideration. 

ADDRESSES:  Direct  all  written  comm(;nts 
to  Yvette  Lawn;nce,  Internal  R(;v(;nu(; 
.S(;rvice,  Room  8125),  Till  (Constitution 
Avenue  NW.,  Washington,  D(C  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
R(;(juests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  hi;  directed  to  Allan  Hopkins, 
(202)  822-888.1,  at  Internal  Revenue 
.Service,  Room  8125),  1111  (Constitution 
Avenue  NW.,  Washington,  D(C  20224,  or 
through  the;  Internet  at 
AIIan.M.Hopkin.s@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 

'I’rihal  Evaluation  of  Filing  and 
Accuracy  (Compliance  (TEFACC) — 
(Com])lianc(;  (Check  Report. 

OMR  .Vnm/;er;  1.14.1-2028. 

Form  Number:  Form  1375)7. 

This  form  will  he  provided 
to  tribes  who  elect  to  perform  a  self 
compliance  check  on  anv  or  all  of  their 
entities,  'fins  is  a  VOLUNTARY 
program,  and  thi;  entity  is  not  jienalized 
for  non-completion  of  forms  or 
withdrawal  from  the  program.  Upon 
comi)letion,  the  iidbrmation  will  hi; 
used  by  the  Tribe  and  1T(C  to  develo]) 
traiidng  ne(;ds,  coinjjliance  strategies, 
and  corrective;  actions. 

Current  Actions:  Th(;re  is  no  change 
in  the  ])aperwork  burden  previously 
a])])rove(l  by  OMR.  This  form  is  being 
submitted  for  r(;newal  ])ur])ose.s  only. 

Ty})e  of  Review:  Extension  of  a 
currently  a])))roved  coll(;ction. 

Affected  Pablic:  Rusine.sses  and  other 
for-profit  orgaidzations  and  .State,  Local, 
or  'Frihal  Government. 

Estimated  Number  of  Respondents: 

20. 

Estimated  Time  per  Respondent:  22 
hours  20  minutes. 

Estimated  Toted  Annual  Burden 
Hours:  447, 

The  following  j)aragra])h  ajqdies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
.s])onsor.  and  a  person  is  not  r(;quired  to 
respond  to.  a  collection  of  information 
unle.ss  the  coll(;ction  of  information 
(lis])lays  a  valid  OMR  control  numher. 

Rooks  or  records  relating  to  a 
c.ollection  of  information  must  he 
retained  as  long  as  their  contents  mav 
become  material  in  the  administration 
of  any  internal  revenue  law.  (Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  r(;(iuir(;d  hv  28 
U.S.C.  8103. 
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/fer/i/e.s/  for  (Joinnionts:  (’.oinnients 
suhinittod  in  r(!S])()ns(!  to  this  notice  will 
1)(!  simnnarizod  iind/or  included  in  the 
retiuest  for  OMB  approval.  All 
connnents  will  become  a  matter  of 
])ul)lic  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  pro])(!r 
p(!rformance  of  the  functions  of  tlu; 
ag(!ncy,  including  whether  the 
information  shall  have  ])ractical  ntilitv; 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
(|uality,  utility,  and  clarity  of  the 
information  to  lx;  collected:  (d)  ways  to 
minimize  the  burden  c)f  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
tec:hniqnes  or  other  forms  of  information 


technology;  and  (e)  estimates  of  ca])ital 
or  start-up  co.sts  and  costs  of  operation, 
maintenance,  and  |)nrchase  of  services 
to  ])rovide  information. 

A|)|)r()V(!(l:  i'’(;l)ninrv  .5.  2013. 

Yvetl«!  I,ii\vn!nf;(‘, 

//f.S  licporls  (Jlddranca  Officer. 

II'K  Doc.  2(ii:t-ti:):{7:{  Kilod  au.i  nml 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Quarterly  Publication  of  Individuals, 
Who  Have  Chosen  To  Expatriate,  as 
Required  by  Section  6039G 

agency:  Internal  Revenue  Service  (IRS). 
Treasurv. 


ACTtON:  Notice. 


SUMMARY:  This  notice  is  jirovided  in 
accordance  with  IRC  .section  (i()39(I  of 
the  Health  insurance  Portability  and 
Accountability  Act  (HIPPA)  of  lUtKi,  as 
amended.  This  listing  contains  the  name 
of  each  individual  losing  United  States 
citizimship  (within  the  meaning  of 
.section  877(a)  or  877A)  with  respect  to 
whom  the  Secretary  received 
information  during  the  (juarter  ending 
December  31. 2012.  For  jmrpo.ses  of  this 
listing,  long-term  residents,  as  defined 
in  section  877(e)(2),  are  treated  as  if  they 
were  citizens  of  the  United  States  who 
lost  citizenshi]). 


Last  name 

First  name 

Middle  name/initials 

BOGUSKl  . 

SARAH  . 

ALYSON 

BRENNINKMEYER  . 

BERNARD  . 

ANTHONY 

BRIGGS . 

THOMAS . 

MARTIN 

BROWN  . 

LAVINA  . 

RUTH 

BUCHANAN  . 

ROBERT  . 

CHRISTIAN 

CHEUNG  . 

ALLISON  . 

CHO  . 

MICHAEL  . 

KIM 

DE  LAUBESPIN  . 

ELEONORE  . 

M  J  M  BONAERT 

DE  MAREDSOUS  . 

OLIVIER  . 

JOHN  DESCLEE 

EISENMEYER  . 

HANS  . 

MARTIN 

ELLIS  . 

BILLY  . 

CAROL 

ELLIS  . 

DENISE . 

T 

GIBSON  . 

MARGARET . 

JEAN 

GOULANDRIS  . 

PETER  . 

N 

HAUDENSCHILD  . 

ROBERT  . 

DANIEL 

HESS  . 

JOCELYN  . 

CAMPOS 

HIGHFIELD  . 

TUCKER  . 

M 

JONSSON  . 

N  STEPHAN  . 

W 

LEUNG  . 

JANICE  . 

T  L 

LEVY-LANG  . 

LAURENCE  . 

MARTINE 

MARC  . 

MICHAEL  . 

JOSEPH 

MARSDEN  . 

DAPHNE  . 

JILL 

MAR-TANG  . 

SUE . 

MASUDA  . 

TAKASHI  . 

MAYER-BIENVENU  . 

JESSICA  . 

S 

MILLMAN  . 

BARRY  . 

MOHR . 

FREDERIC . 

ANDREAS 

MOSER  . 

ALFRED  . 

MOSER  . 

MARTINA  . 

PARGAS  . 

DAMIAN  . 

ALAN 

PAULI  . 

MADELAINE  . 

DORIS 

PICARD  . 

DAVID  . 

HENRY 

PREST  . 

MARIE  . 

THERESE 

RIS-SCHNEEBERGER  . 

ANNE  . 

K 

ROBINSON  JR  . 

RUSSELL  . 

SALMAND  . 

KARINE  . 

SCHMITH  . 

SCOTT  . 

CHARLES 

SHOLSETH  . 

THOMAS . 

JOSEPH 

SIGG  . 

ALFRED  . 

STEWART  . 

HOLLY  . 

DAWN 

STUDER  . 

ANTON  . 

ALOIS 

VAN  RAVENSTEIN  . 

ADRIAAN  . 

JILLARDUE  EMILIUS 

VARMA  . 

SANJAY  . 

VOGELE  . 

MAX  . 

MANUEL 

WOLFSON  . 

KAREN  . 

JANE 

L 
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l)iit(!(t;  lanuarv  29.  201 2. 

Alin  V.  (>auili4li, 

Maiuii’vr.  103.  l^!\(iniiiuiti(ins 

OpcnOidns — PhiUuMphia  Compliaiicd 
Srn’icrs. 

|1K  20i:i-():n7K  I'ilod  '-Cl-i:!;  am| 

BILLING  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Season  for  Membership  to  the 
Electronic  Tax  Administration 
Advisory  Committee  (ETA AC) 

AGENCY:  Internal  Revenue  Service  (IR.S). 
Treasury. 

ACTION:  Re(]nest  lor  Nominations  and 
Ajiplications. 

SUMMARY:  The  Electronic  Tax 
Administration  Advisorv  Committee 
(ETAACi)  was  established  to  provide 
continued  input  into  the  development 
and  implementation  of  the  Internal 
Revenue  .Serx  ice  (IR.S)  stratei>y  for 
electronic  tax  administration.  The 
CTAAC.  provides  an  organized  |ml)lic 
forum  for  discu.ssion  of  electronic  tax 
administration  issues  in  support  of  the 
overriding  goal  that  paperless  filing 
should  he  the  |)referred  and  most 
convenient  method  of  llling  lax  and 
information  returns.  ETAAC  memhers 
convey  the  public's  perception  of  IR.S 
electronic  tax  administration  activities, 
offer  constructive  observations  about 
current  or  propo.sed  policies,  programs, 
and  procedures,  and  suggest 
imjirovements.  Members  of  the  ETAAC 
may  not  hi;  federally  registered 
lobbyists.  This  document  .seeks 
applicants  for  selection  as  committee 
members. 

The  Direi:tor.  Return  Preparer  Cffice 
(RPO)  will  assure  that  the  size  and 


organizational  representation  of  the 
ETAAC  obtains  balanced  membersbi]) 
and  includes  rejiresentatives  from 
various  groujis  including:  (1)  Tax 
practitioners  and  ])reparers.  (2) 
transmitters  of  electronic  returns,  (3)  tax 
software  developers.  (4)  large  and  small 
business,  (.'i)  employers  and  payroll 
service  providers,  (ti)  individual 
taxpayers,  (7)  financial  industry  (|)avers, 
payment  o|)lions  and  best  practices),  (8) 
sy.stem  integrators  (technology 
|)roviders).  (U)  academic  (marketing, 
sales  or  technical  perspectives),  (10) 
trusts  and  e.states,  (11)  tax  exeinjit 
organizations,  and  (12)  .state  ami  local 
governments.  We  are  soliciting 
applicants  from  jirofessional  and  |)ublic 
interest  groups.  Members  will  serve;  a 
three-year  term  on  the  ETAAC  to  allow 
for  a  rotation  in  membersbi])  which 
ensures  that  different  perspectives  are 
re])resented.  All  travel  exjjenses  within 
government  guidelines  will  be 
reimbur.sed.  Potential  candidates  mn.st 
])a.ss  an  IR.S  tax  compliance  check  and 
Federal  Bureau  of  Investigation  (FBI) 
background  investigation. 

DATES:  The  com])lete  ap|)lication 
|)ackage  must  be  received  no  later  than 
Monday,  April  1. 2013. 

ADDRESSES:  (iomiileled  a])])lications 
should  be  submitted  using  one  of  the 
following  methods: 

•  Enuiil:  .Send  to  e/ooc@/r.s-.goi'. 

•  Moil:  Semi  to  Internal  Revenue 
.Service,  Return  Pniparer  Office.  .SE:RP() 
.^)000  Ellin  Road  (M/.Stoj)  C4-470,  Attn: 
ETAy\C,  Analyst  (C4-213),  Eanham. 
Maryland  20700. 

•  Fax:  .Send  via  facsimile  to  (202) 
283-284.')  (not  a  toll-free  number). 

An  ap])lication  can  be  obtained  by 
.sending  an  email  to  oi(mc@irs.}>ov  or 
calling  (202)  283-2178  (not  a  toll-free 
number). 


FOR  FURTHER  INFORMATION  CONTACT: 

('assandra  Daniels,  (202)  283—2178  or 
send  an  email  to  olaac@iis.>>ov. 

SUPPLEMENTARY  INFORMATION:  The 
fri’AAf;  will  also  provide  an  animal 
report  to  Congress  on  IR.S  progress  in 
meeting  the  Restructuring  and  Reform 
Act  of  10!)8  goals  for  electronic  filing  of 
tax  returns.  I’liis  activity  is  based  on  the 
authority  to  administer  the  Internal 
Revenue  laws  conferred  upon  the 
.Secretary  of  the  Treasury  by  section 
7801  of  the  Internal  Revenue  Code  and 
delegated  to  the  (Commissioner  of  the 
Internal  Revenue  under  section  7803  of 
the  Internal  Revenue  (Code.  The  ETAAC 
will  re.search.  analyze,  consider,  and 
make  recommendations  on  a  with;  range 
of  electronic  tax  administration  issues 
ami  will  provide  input  into  the 
development  of  the  .strategic  i)lan  for 
electronic  tax  admini.stration. 

Ai)i)licants  should  describe  and 
document  their  (lualifications  for 
membershij)  to  the  (Committee.  E(]ual 
opportunity  ])ractices  will  be  followed 
in  all  aj)])ointments  to  the  Committee. 
To  laisure  that  the  recommendations  of 
the  (Committee  have  taken  into  account 
the  needs  of  the  diverse  groups  served 
hy  the  Dei)artment.  membersliip  will 
include,  to  the  extent  ])racticat)le. 
individuals,  with  demonstrated  ability 
to  repre.sent  the  interests  of  all  racial 
and  ethnic  gron|)s.  women  and  men, 
and  persons  with  disabilities.  The 
.Secretary  of  Treasury  will  review  the 
recommended  candidates  and  make 
final  selections. 

Dated:  lanuarv  3  1. 2013. 

Presten  B.  Benoit, 

Ddpiilv  Diivclar.  Hat  urn  Prapnrar  Offiaa. 

IKK  Doc.  20i:i-(i:»:i7(i  Kilocl  2-i:i-i;i:  a;4.'i  ami 
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BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12CFR  Part  1024 

[Docket  No.  CFPB-201 2-0034] 

RIN  3170-AA14 

Mortgage  Servicing  Rules  Under  the 
Real  Estate  Settlement  Procedures  Act 
(Regulation  X) 

agency:  Bunsau  ol  tionsuiner  Financial 
l’r()t<H:tion. 

ACTION:  Final  rule;  official 
interj)retalions. 

SUMMARY:  rhe  Bureau  of  ('onsinner 
Financial  Protection  is  amending 
Regulation  X.  which  implements  the 
Real  Estate  Settlement  Procedures  Ac;t  of 
1974.  and  implementing  a  commentarv 
that  sets  forth  an  official  inter])retation 
to  the  regulation.  Tin;  final  rule 
imj)lements  provisions  of  the  Dodd- 
Frank  Wall  Stnjet  Reform  and  Consumer 
Protection  Act  regarding  mortgage  loan 
.servicing.  Specifically,  this  final  rule 
im|)lements  Dodd-Frank  Act  sections 
addressing  servicers'  obligations  to 
correct  errors  asserttul  hv  mortgage  loan 
borrowers;  to  provide  certain 
information  nupie.stcul  by  such 
borrowers;  and  to  ])rovi(l(;  ])rotections  to 
such  borrowms  in  connection  with 
force-j)lace(l  insurance.  Additionallv. 
this  final  rule  addres.ses  servicers' 
obligations  to  establish  reasonable 
policies  and  procedures  to  achieve 
certain  delineated  obj(*ctives;  to  providt; 
information  about  mortgage  loss 
mitigation  ojjtions  to  delimiuent 
borrowers;  to  establish  ])olicies  and 
jjrocedures  for  providing  deliiKiuent 
borrowers  with  continuity  of  contact 
with  servicer  jjer.sonnel  capable  of 
IMiiforming  certain  functions;  and  to 
evaluate  borrowers'  applications  for 
available  loss  mitigation  options. 
Further,  this  final  rule  modifies  and 
streamlines  certain  exi.sling  servicing- 
related  provisions  of  Regulation  X.  For 
instance,  this  final  rule  revi.ses 
provisions  relating  to  mortgage 
.smvicers'  obligation  to  provide 
disclosures  to  borrowers  in  connection 
with  transfers  of  mortgage  ser  vicing,  and 
mortgage  servicers'  t)bligation  to  manage 
e.scrow  accounts,  including  restrictions 
on  purchasing  force-jjlaced  insurance 
for  c(!rtain  borrowers  with  escrow 
accounts  and  reepiirements  to  niturn 
amounts  in  an  (iscrow  account  to  a 
borrower  upon  payment  in  full  of  a 
mortgage  loan.  (Concurrently  with  the 
issuance  of  this  final  rule,  the  Bureau  is 
issuing  a  rule  im})lementing 
amendments  relating  to  mortgage 


servicing  to  the  Truth  in  Lending  Act  in 
Regulation  Z. 

DATES:  This  final  rule  is  effective!  on 
lanuary  10.  2014. 

FOR  FURTHER  INFORMATION  CONTACT; 

/fegn/u/jon  .V  (HHSPA):  Whitney 
Patro.ss.  Attoriuiv;  jaiK!  (lao.  Terrv 
Randall  or  Michael  Seberzer,  (Counsels; 
Lisa  (Cole  or  Mitchell  I'C.  Hochb(!rg. 

Siiiiior  (Counsels.  Office  of  Reigulations, 
at  (202)  43.'j-7700. 

lU^guIdtion  Z  (TILA):  Whitmiv  Patross, 
Attorney;  Marta  Tammhaus  or  Mitchell 
E.  Hochberg.  Seiuior  (Coun.sels.  Office  of 
Regulations,  at  (202)  43'i-7700. 
SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  the  Final  Rule 

The  Bureau  of  (Consumer  Financial 
Protection  (Bureau)  is  amending 
Regulation  X,  which  imj)lements  the 
Real  Estate  Settlement  Procedures  Act  of 
1974,  and  implementing  a  commentary 
that  sets  forth  an  official  interpretation 
to  the  regulation  (the  2013  RESPA 
Servicing  Final  Rule).  The  final  rule 
im])lements  provisions  of  the  Dodd- 
Frank  Wall  Street  Reform  and  (Consumer 
Prot(!ction  Act  regarding  mortgage  loan 
servicing.'  Specificallv,  this  final  rule 
implements  Dodd-Frank  Act  s(!ctions 
addressing  .servicers'  obligations  to 
correct  errors  asserted  by  mortgage  loan 
borrow(!rs;  to  provide  c(!rtain 
information  nupuisted  by  such 
borrowcii's;  and  to  ])rovide  ])rotections  to 
such  borrowers  in  connection  with 
force-|)lac(!d  insurance.  Additionallv. 
this  final  rule  addresses  .servic(!rs' 
obligations  to  establish  reasonable 
policies  and  procedurcis  to  achieve 
certain  delineated  objectives;  to  j)rovid(! 
information  about  mortgage  loss 
mitigation  ojjtions  to  delinciuent 
borrowers;  to  establish  ))olicies  and 
procedures  for  providing  deliiujuent 
borrowers  with  continuity  of  contact 
with  servicer  personnel  ca])ahle  of 
j)erforming  certain  functions;  and  to 
evaluate  borrowens’  applications  for 
available  loss  mitigation  o])tions. 
Further,  this  final  rule  modifies  and 
streamlines  certain  existing  .servicing- 
related  i)rovisions  of  R(!gulation  X.  For 
instance,  this  final  rule  revises 
provisions  nilating  to  mortgage 
servic(!rs’  obligation  to  provide 
disclosnnis  to  borrowers  in  connection 
with  a  transfer  of  mortgage  scM  vicing. 
and  mortgage  servicers'  obligation  to 
manage  escrow  accounts,  including 
restrictions  on  purchasing  iorce-])lac(!d 
insurance  for  certain  borrowers  with 
escrow  accounts  and  recjuirements  to 
return  amounts  in  an  escrow  account  to 
a  borrower  upon  payment  in  full  of  a 

'  l’iil)li(:  l.iiw  11  124  .Stal.  i;i7(i  (201(1). 


mortgage  loan.  (Concurrently  with  the 
issuance  of  this  final  rule,  tlie  Burium  is 
issuing  a  rule  iinjileiiKinting 
amendments  relating  to  mortgage 
servicing  to  the  Truth  in  Lending  Act  in 
R(!gulation  Z  (the  2013  TILA  Servicing 
Final  Rule). 

On  August  10,  2012.  the  Bureau 
issued  pro])osed  rules  that  would  have 
amended  R(!gulation  X.  which 
implements  RESPy\,“  as  well  as 
Regulation  Z.  which  iinjilenuiiits  TILA,  * 
regarding  mortgage  .servicing 
re(iuirements.‘'  The  Proposed  Servicing 
Ru1(!s  jiropo.sed  to  imjilement  the  Dodd- 
Frank  Act  amendments  to  TILA  and 
RESPA  with  resjKict  to.  among  other 
things,  periodic  mortgage  statements, 
disclosures  for  ARMs.  promjit  crediting 
of  mortgage  loan  payments,  retpiests  for 
mortgage  loan  payoff  statements,  error 
resolution,  information  re(|uests,  and 
protections  relating  to  force-placed 
insurance.  In  the  2012  RESPA  Servicing 
Propo.sal.  the  Buriiau  also  pro])osed  to 
use  its  authority  to  adopt  requirements 
relating  to  .servicer  ])olicies  and 
proc(!dures,  (iarlv  intervention  with 
delimjiKint  borrowers,  continuity  of 
contact,  and  ))rocedures  for  evaluating 
and  responding  to  loss  mitigation 
apiilications.’’  The  ])roposals  sought  to 
addr(!ss  fundamental  prohhiins  that 
underlie  many  consumer  com])laint.s 
and  recent  nigulatory  and  eidorceimiiit 
actions,  as  set  forth  in  more  detail 
b(!low. 

The  Bureau  is  finalizing  the  Pro])osed 
Servicing  Rules  with  respect  to  nine 

I’ltiss  Knli^aso.  U..S.  Consumor  Fin.  Frol. 
linrcMU.  (A)nsiintcr  Fiiuincidl  Proldclion  IhiriHiti 
I’raposas  Ihilvs  to  Protvet  lioirowrrs  (Aug. 

10.  2012)  iivailablo  al  ltlli>://\\  n  \v.(:(>iisimi(!ilin(ini:(!. 
;^()v/l)ii‘ssr(!li'as(‘s/consiini<T-fin(in(i(il-j)r()lcclii)n- 
lHiri‘(ni-i)r()i)asds-riili!S-l<)-i)roli‘(:l-mt)ilfi(i}’ir- 
liDirmwis/.  Till!  proiiosal  was  piililisluul  in  thn 
Faileral  Kegislor  on  .Sniilomlior  17.  2012.  77  FK 
57200  (.S(!))l.  17  2012)  (2012  RK.SFA  .Snrvicing 
Fro|)osal). 

'S(>c  Fross  Koliiaso.  U..S.  Consinnor  Fin.  Frol. 
Ilnroan.  C’on.sii/nor /•’inonr/n/  Protection  iinivon 
Proposes  Pules  to  Protect  Mort^cif’e  Porroivers 
(August  10.  2012)  availalili!  at  http://u  \\  \\  .consumer 
linnncisgov/pn^ssn’lenses/consnnun-finoncial- 
protection-hnreiin-proposes-rnles-to-protei:t- 
mort<;(i}’(‘-horro\vers/.  This  proposal  was  also 
puhlisliud  in  lliii  Fudural  Kegislar  on  .Soploinhor  17. 
2012.  77  FK  57:ilH  (.Sopt.  17.  2012)  (2012  TII.A 
.Sorvicing  Froposal;  and.  logiillior  with  tho  2012 
Kli.SFA  .Siirvioing  Froposal.  Ihu  Froposiid  .Sorvicing 
Knlos). 

'Tilt!  201  :i  RFSFA  Sorvicing  L'inal  Ruli!  and  tho 
201.'i  ril.A  .Sorvicing  I'inal  Rulo  aro  rolorrod  to 
colloclivoly  as  tlio  I'inal  .Servicing  Rnlos. 

'  l''or  oast!  ot  discussion,  this  nolico  ns(!s  tlio  torin 
"discrotionarv  rnloniakings"  to  roll!!'  to  a  sot  ot 
rogulations  iinploniontod  using  tho  Hnri!an‘s 
anihorilios  nndor  soction  (i(j).  (i(k)(l)(l';).  or  10(a)  of 
RK.SFA  to  expand  ri!t|niroinonls  hovond  those 
explicit  in  RK.SFA.  Tlii!  ■■discr(!tionarv  rnloniakings" 
incindo  roiiniriMiionls  riilaling  to  servicer  policies 
and  proctidnres.  early  intervention  with  delin(|nent 
horrowers.  continnily  of  contact,  and  iirocedures  for 
evaluating  and  responding  to  loss  mitigation 
applicalions.  as  set  forth  in  1024.;i8-41 . 
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major  topics,  as  summarized  below,  as 
well  as  c(;rtain  technical  and 
streamlining  amendments.  The  goals  of 
the  Final  .Servicing  Rules  are  to  provide 
better  disclosure  to  consumers  of  their 
mortgage!  loan  obligations  and  to  better 
inform  consumers  of,  and  a.ssist 
consumers  with,  options  that  may  he 
available  for  consumers  having 
difficulty  with  their  mortgage  loan 
obligations.  I'lie  amemdments  also 
address  critical  servicer  jcractices 
relating  to,  among  other  things, 
cormeting  cirrors,  imposing  charges  for 
force-placed  insurance,  crediting 
mortgage  loan  payments,  and  providing 
])ayoff  statements.  The  Bninau’s  final 
rules  are  set  forth  in  two  separate 
noticcis  because  some  provisions 
implement  rcuiuirements  that  Congress 
imposed  under  TILA  while  other 
jerovisions  implement  recjuirements 
Congrc!ss  imposed  under  RIvSPA.'' 

A.  Major  Topics  in  the  Final  Servicing 
Rules 

1.  Periodic  hilling  statfmwnls  (20 J 3 
TILA  Servicing  Pinal  linlc).  (Creditors, 
assignees,  and  servicers  must  provide  a 
periodic  statement  for  (!ach  hilling  cycle 
containing,  among  otluir  things, 
information  on  ])ayments  currently  due 
and  previously  made!,  fecis  impo.sed, 
transaction  activity,  a])])lication  of  past 
|)ayments,  contact  information  for  the 
servicer  and  housing  counselors,  and, 
where  apj)licahle,  information  regarding 
delincpiencies.  These  statements  must 
meet  the  timing,  form,  and  content 
r(!(iuirements  provided  in  the  rule.  The 
rule  contains  samj)le  forms  that  may  he 
used.  The  periodic  statement 
reciuirement  generally  does  not  apply  to 
fixed-rate  loans  if  the  .servicer  provides 
a  coupon  hook,  so  long  as  the  coupon 
hook  contains  certain  information 
s])ecified  in  the  rule  and  certain  other 
information  s])ecified  in  the  rule  is 
made  available  to  the  consumer.  The 
rule  also  includes  an  exeinjition  for 
small  servicers  as  discus.sed  below. 

2.  Interest  rate  adjustment  notices 
(2013  TILA  Servicing  Fimd  Hale). 
Creditors,  assignees,  and  servicers  must 
]3rovide  a  consumer  whose  mortgage  has 
an  adjustable  rate  with  a  notice  between 
210  and  240  davs  prior  to  the  fir.st 
payment  due  after  the  rate  fir.st  adjusts. 
This  notice  may  contain  an  e.stimate  of 
the  new  rate  and  new  pavment. 
(ireditors,  assignees,  and  servicers  also 
must  provide  a  notice  between  00  and 
120  days  before  j)ayment  at  a  new  level 
is  due  when  a  rate  adjustment  causes 

Iliiil  'I'lI.A  iind  Kli.Sl’.X  (litti!!'  in  tlinir 
loi'iniiiolof’v.  Wliorras  K(!”ul:ili()ii  /,  gtiiiciiallv  rotors 
to  ''consimiors"  and  "orodilors.  "  Ro^idatioii  X 
^oiKirally  ndors  to  "borrowors"  and  ''londors." 


the  ])ayment  to  change.  The  current 
annual  notice  that  mn.st  he  provided  for 
adjustable-rate  mortgages  (ARMs)  for 
which  the  interest  rate,  hut  not  the 
|)ayment,  has  changed  ov(!r  the  course  of 
the  year  is  no  longer  recpiired.  The  rule 
contains  model  and  .sami)le  forms  that 
.servicers  may  use. 

3.  Prompt  pavment  crediting  and 
pavoff  statements  (2013  TILA  Sendcing 
Fined  Hide).  .Servicers  must  j)romptly 
cnidit  periodic  payments  from 
borrowers  as  of  the  day  {)f  receij)t.  A 
periodic  payment  consists  of  princi])al. 
interest,  and  escrow  (if  aj)plicahle).  If  a 
servicer  receives  a  payment  that  is  less 
than  the  amount  due  for  a  })eriodic 
jjayment,  the  payment  may  hi!  held  in 

a  suspense  account.  When  the  amount 
in  the  suspense  account  covers  a 
periodic  payment,  the  servicer  must 
a])ply  the  funds  to  the  consumer’s 
account.  In  addition,  creditors, 
a.ssignees.  and  servicers  mn.st  i)rovide  an 
accurate  payoff  balance  to  a  consumer 
no  later  tlian  seven  business  days  after 
receipt  of  a  written  retpie.st  from  the 
borrower  for  such  information. 

4.  Force- placed  insurance  (2013 
HESPA  Servicing  Fined  Hale).  .Servic(!r,s 
are  ])rohihited  from  charging  a  hoiTow(!r 
for  force-placed  insurance  coverage 
unless  th(!  sca  vicer  has  a  reasonable 
basis  to  believe  the  borrower  has  failed 
to  maintain  hazard  insurance,  as 
reepured  by  the  loan  agreement,  and  has 
provichul  reejuired  notices.  An  initial 
notice  must  he  sent  to  the  borrower  at 
least  4.b  days  before  charging  the 
borrower  for  force-placed  insurance 
coverage,  and  a  .second  reminder  notice 
must  he  sent  no  earlier  than  30  days 
after  the  fir.st  notice.  The  rule  contains 
inochil  forms  that  servicers  may  use.  If 

a  borrower  |)rovid(!.s  proof  of  hazard 
insurance  coverage,  the  servicer  must 
canc;el  any  force-])laced  insurance 
policy  and  refund  any  j)remium.s  ])aid 
for  overlapping  ])eriod.s  in  which  the 
borrower's  coverage  was  in  place.  The 
rule  also  provides  that  charges  related  to 
force-placed  insurance  (other  than  tho.se 
subject  to  State  nignlation  as  the 
busine.ss  of  insurance  or  authorized  by 
Federal  law  for  flood  insurance)  mn.st  be 
for  a  service  that  was  actuallv  performed 
and  must  bciar  a  reasonable  relationship 
to  the  servicer’s  cost  of  providing  the 
service.  Where  the  borrower  has  an 
e.scrow  account  for  the  ])ayment  of 
hazard  insurance  premiums,  the 
servicer  is  prohibitcid  from  obtaining 
force-plafx!  insurance  when!  the  servic(!r 
can  continue  the  borrower’s  homeowner 
insurance,  even  if  the  .servicer  needs  to 
advance  funds  to  the  borrower’s  e.scrow 
account  to  do  so.  The  rule  against 
obtaining  force-j)laced  insurance  in 
ca.ses  in  which  hazard  insurance  may  be 


maintained  through  an  escrow  account 
exempts  small  servicers,  as  tliscn.ssed 
below,  so  long  as  anv  force-placed 
insurance  purchased  by  the  small 
.ser\'ic(!r  is  less  (!xpen.sive  to  a  borrow(!r 
than  the  amount  of  any  disbursement 
the  servici!!'  would  have  made  to 
maintain  hazard  insurance  coverage. 

5.  Erreyr  resedntieyn  emel  informeition 
ivejaeists  (2013  HESPA  Seivicing  Fined 
Hale).  .Servicers  are  reejuired  to  meet 
certain  jjroceulural  reHjnirements  for 
r(!.s])onding  to  written  information 
r(!(|ue.sts  or  com|)laints  of  errors.  Th(! 
rule  re(inir(!.s  servicers  to  com|)ly  with 
the  error  resolution  jjrocednres  for 
certain  list(!d  errors  as  well  as  anv  error 
r(!lating  to  the  servicing  of  a  mortgage 
loan.  .Servicers  may  designate  a  sjjecific 
address  for  borrowers  to  u.se.  .Servicers 
generally  are  recjiiired  to  acknowledge 
the  reejnest  or  notice  of  error  within  five 
days.  .Servicers  also  generallv  are 
r(!(jnired  to  corr(!Ct  the  error  asserted  by 
the  borrower  and  j)ro\’ide  the  borrower 
written  notification  of  the  correction,  or 
to  conduct  an  investigation  and  jnovide 
the  borrower  written  notification  that  no 
error  occurred,  within  30  to  4.'j  davs. 
Further,  within  a  similar  amount  of 
time,  servicers  generally  are  nKjninul  to 
acknowledge  borrower  writt(!n  re(in(!sts 
for  information  and  either  jU'ovide  the 
information  or  ex])lain  why  the 
information  is  not  available. 

0.  Ciemeu  eil  serviedng  })oIicie;s. 
proemdnres,  emel  icejnirements  (2013 
HESPA  Se;n  ie:ing  Fined  Hale)-  .Servicers 
are  retjuired  to  establish  |)olicie.s  and 
])rocedures  rea.sonably  designed  to 
achieve  objectives  sjjecified  in  the  rule. 
The  reasonableness  of  a  .servicer’s 
j)olicie.s  and  |)rocednn!.s  takes  into 
account  the  size,  scojje,  and  nature  of 
the  servicer’s  ojjerations.  Exainjiles  of 
the  .sj)ei;ilied  objectives  include 
acce.ssing  and  j)roviding  accurate  and 
timelv  information  to  borrowers, 
investors,  and  courts:  j)roj)erly 
evaluating  loss  mitigation  a|)})lication.s 
in  accordance  with  the  eligibility  rules 
(established  by  inviistors:  facilitating 
oversight  of.  and  comj)liance  by,  .srn  vice 
])rovi(ier.s:  facilitating  transfer  of 
information  during  .servicing  transfers; 
and  informing  borrow(!rs  of  the 
availability  of  written  error  nesolntion 
and  information  UKjuest  ])rocedures.  In 
addition,  sin  vicers  are  nujuired  to  r(!tain 
r(!cord.s  r(!lating  to  each  mortgage  loan 
until  one  y(!ar  aft(!r  the  mortgage  loan  is 
di.scharged  or  scn  vicing  is  transf(!rr(!d. 
and  to  maintain  c(!rtain  documents  and 
information  for  (!ach  mortgage  loan  in  a 
manner  that  enabUes  the  .servicies  to 
comjnle  it  into  a  .servicing  file  within 
five  davs.  This  .s(!ction  incliukes  an 
ex(!m])tion  for  small  servicers  as 
discussed  below.  The  Hurcum  and 
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prudential  regulators  will  he  able  to 
supervise  servicers  within  their 
jurisdiction  to  assure  comi)liauce  with 
these  nHiuireuieuts  hut  there  will  not  be 
a  j)rivate  right  of  action  to  enforce  the.se 
provisions. 

7.  luirlv  int(u  volition  with  (ialiiiqiiant 
hoirowars  (20t3  HHSPA  Siu  viring  Final 
Hula).  ,S(!rvicers  must  establish  or  make 
good  faith  efforts  to  establish  live 
contact  with  borrowers  by  the  3()th  dav 
of  llahr  deliiKiuency  and  promptly 
inform  such  borrowers,  where 
appropriate,  that  loss  mitigation  options 
may  be  available.  In  addition,  a  servicer 
must  provide  a  borrower  a  written 
notice  with  information  about  loss 
mitigation  options  by  the  45th  day  of  a 
borrower's  dehn(|uency.  The  rule 
contains  model  language;  servicers  may 
use  for  the  written  notice.  'I’liis  section 
includes  an  exemj)tion  for  small 
.servicers  as  discns.sed  below. 

fi.  Continuity  of  contact  with 
delinquent  borrowers  (2013  HFSFA 
Servicing  l-'iiud  Rale).  Servicers  an; 
n;(iuired  to  maintain  rea.sonable  ])ohcies 
and  procedures  with  respect  to 
providing  delimpient  borrowers  with 
acce.ss  to  personnel  to  assi.st  them  with 
loss  mitigation  options  wb(;re 
applicable.  I'he  |)ohcies  and  |)rocedures 
mn.st  be  r(;asonal)lv  designed  to  ensure 
that  a  servicer  assigns  personnel  to  a 
delin(]uent  borrower  by  the  time  a 
.servicer  jnovides  such  borrower  with 
the  written  notice  r(;(]nin;d  by  the  earlv 
intervention  n;(iuirements.  but  in  anv 
event,  by  the  45th  day  of  a  borrower's 
deliiupiency.  Tbe.se  personnel  should  be 
acc(;.s.sible  to  the  borrower  by  phone  to 
assist  the  borrower  in  i)ur.suing  loss 
mitigation  options,  including  advising 
the  borrower  on  the  status  of  any  lo.ss 
mitigation  ap])lication  and  applicable 
timelines.  The  personnel  should  be  able 
to  access  all  of  the  information  ])rovided 
by  the  borrower  to  the  servicer  and 
provide  that  information,  when 
appropriate,  to  tho.se  responsible  for 
evaluating  the  borrower  for  lo.ss 
mitigation  oj)tion.s.  rbis  section 
includes  an  exemption  for  small 
servicers  as  discns.sed  below.  The 
Bureau  and  the  jjrudential  regulators 
will  be  abh;  to  .su])ervise  servicers 
within  their  jurisdiction  to  assun; 
compliance  with  tbe.se  re(]uirements  but 
there  will  not  be  a  ja  ivate  right  of  action 
to  enforce  the.se  ])rovi.sion.s. 

.9.  Ia)SS  Mitigation  Procedures  (2013 
RFSPA  Sen'icing  Fined  Rule).  Servicers 
are  re(juir(;d  to  follow  .sj)eciiied  loss 
mitigation  procedur(;.s  for  a  mortgage 
loan  .secured  hy  a  borrower's  j)rincipal 
residence.  If  a  l)orrower  suhmits  an 
a])plication  for  a  loss  mitigation  option, 
the  servicer  is  generally  retjuired  to 
acknowledge  the  receipt  of  the 


ap|)lication  in  writing  within  five  days 
and  inform  the  borrow(;r  whether  the 
application  is  complete;  and,  if  not.  what 
information  is  nei;ded  to  complete  the 
apjilicatit)!!.  Tin;  service;!'  is  reepiired  to 
exerci.se  r(;a.sonable  diligenci;  in 
obtaining  documents  and  information  to 
complete  the  application. 

For  a  compl(;te  lo.ss  mitigation 
application  rec(;ived  more  than  37  days 
befon;  a  foreclosure  sah;.  the  .s(;rvicer  is 
reepiired  to  evaluate  tin;  borrower, 
within  30  days,  for  all  loss  mitigation 
options  for  which  the  borrower  may  lx; 
eligible  in  accordance  with  the 
investor's  eligibility  rules,  including 
both  options  that  enable  the  horrower  to 
retain  the  home  (such  as  a  loan 
modification)  and  non-retention  options 
(such  as  a  short  sale).  Servicers  are  fr(;i; 
to  follow  “waterfalls”  established  by  an 
investor  to  determine  eligibility  for 
particular  loss  mitigation  ojitions.  The 
.servicer  must  provide  the  borrow(;r  with 
a  written  decision,  including  an 
exjilanation  of  the  reasons  for  denying 
the  borrow(;r  for  any  loan  modification 
option  offer(;d  by  an  own(;r  or  a.ssignee 
of  a  mortgage  loan  with  any  injiuts  used 
to  make  a  n(;t  pre.s(;nt  valm;  calculation 
to  the;  extent  such  injiuts  wen;  the  basis 
for  the  denial.  A  borrow(;r  may  appeal 
a  denial  of  a  loan  modification  ])rogram 
so  long  as  the  borrower’s  com])lete  lo.ss 
mitigation  application  is  received  5)0 
days  or  mon;  before  a  .sch(;duh;d 
for(;closure  sah;. 

The  rule  re.stricts  “dual  tracking,” 
wh(;re  a  .servic(;r  is  simultaneously 
evaluating  a  consumer  for  loan 
modifications  or  other  alternatives  at  the 
same  time  that  it  pr(;pares  to  for(;clo.se 
on  the  ])rop(;rty.  Sj)ecifically,  the  rule 
prohibits  a  servicer  from  making  the 
first  notice  or  filing  r(;(]uin;d  for  a 
foreclosure  j)roce.s.s  until  a  mortgage 
loan  account  is  more  than  120  days 
delinquent.  Even  if  a  borrower  is  more 
than  120  days  delimpient,  if  a  borrower 
submits  a  complete  ap])lication  for  a 
loss  mitigation  option  before  a  servicer 
has  made  the  first  notice  or  filing 
re(piir(;d  for  a  for(;closur(;  proc(;s.s,  a 
servicer  may  not  start  the  for(;closnre 
]jroi:e.ss  unless  (1)  the  servic(;r  informs 
the  borrow(;r  that  the  borrower  is  not 
eligible  for  anv  hiss  mitigation  option 
(and  any  ap])(;al  has  been  exhausted),  (2) 
a  borrower  rejects  all  loss  mitigation 
offers,  or  (3)  a  borrower  fails  to  complv 
with  the  terms  of  a  loss  mitigation 
option  such  as  a  trial  modification. 

If  a  borrower  submits  a  com])let(; 
ajiplication  for  a  loss  mitigation  option 
after  the  foreclosure  process  has 
commenced  but  more  than  37  days 
b(;fore  a  foreclosure  sale,  a  s(;rvicer  may 
not  move  for  a  foreclosure  judgment  or 
order  of  .sale,  or  conduct  a  foreclosure 


.sah;,  until  one  of  the  same  thr(;e 
conditions  has  been  satisfied.  In  all  of 
these  situations,  the  servicer  is 
res])onsibh;  for  jiroinjitly  instructing 
foreclosure  coun.sel  r(;tained  by  tbe 
servicer  not  to  proc(;ed  with  filing  for 
foreclosure  judgment  or  order  of  sale,  or 
to  conduct  a  foreclo.sure  .sale,  as 
applicable. 

This  section  includes  an  exemption 
for  small  .servicers  as  defined  above. 
lh)W(;ver,  a  small  servicer  is  r(;(piin;d  to 
comply  with  two  recpiirements:  (1)  A 
small  s(;rvicer  may  not  make  the  first 
notice  or  filing  re(piir{;d  for  a  foreclo.sure 
process  unless  a  borrower  is  more  than 
120  days  delimpient,  and  (2)  a  small 
.servicer  may  not  proci;(;d  to  fon;clo.sure 
judgment  or  order  of  sale,  or  conduct  a 
foreclo.sure  sale,  if  a  borrow(;r  is 
performing  inirsuant  to  tlie  terms  of  a 
loss  mitigation  agreement. 

All  of  the  provisions  in  the  section 
relating  to  loss  mitigation  can  be 
enforc(;d  by  individuals.  Additionally, 
the  Bureau  and  the  prudential  regulators 
can  also  supervise  servicers  within  their 
jurisdiction  to  assure  complianci;  with 
th(;se  re(piir(;ments. 

R.  Scope  of  the  Fined  Servicing  Ihdees 

The  Final  S(;rvicing  Rules  have; 
.somewhat  different  scopes,  with  r(;.spect 
to  the  tyi)i;.s  of  mortgage  loan 
transactions  cov(;r(;d  and  the  loans  that 
are  ex(;m])ted.  With  respect  to  the  2013 
TIEA  Servicing  Final  Rule,  certain 
re(piir(;ments,  s])ecifically  the  jieriodic 
statem(;nt  and  ARM  di.sclosnre 
requinanents,  only  a])])ly  to  closed-end 
mortgage  loans,  whereas  other 
recpiirements.  specifically  tin; 
requinanents  for  crediting  of  payments 
and  providing  payoff  statements,  ap])lv 
to  both  open-end  and  closed-end 
mortgage  loans.  Reverse  mortgage 
transactions  and  timeshare  plans  are 
exempt  from  the  periodic  statement 
r(;(piirement.  ARMs  with  terms  of  one 
year  or  less  are  exempt  from  the  ARM 
disclosure  retpiirements. 

With  re.sj)ect  to  the  2013  RESFA 
Servicing  Final  Rule,  certain 
recpiirements  generally  a])])ly  to 
federally  related  mortgage  loans  that  are 
clo.sed-end,  with  certain  exem])tion.s  for 
loans  on  ])ro])erty  of  25  acres  or  mon;, 
busine.ss-i)urpose  loans,  temporarv 
financing,  loans  secured  by  vacant  land, 
and  certain  loan  as.sum))tions  or 
conversions.  Open-end  lines  of  credit 
(home  ecpiity  plans)  are  generally 
exempt  from  tin;  re(piir(;ments  in  the 
2013  RESFA  Servicing  Final  Rule.  The 
general  .servicing  j)olicies,  procedure, 
and  rerpiirements,  early  intervention, 
continuity  of  contac.t,  and  loss 
mitigation  procedures  provisions  are 
generally  inapjilicable  to  servicers  of 
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reverse  mortgage  transaetions  or  to 
servi(:(!rs  of  mortgage  loans  for  which 
the  servicers  are  ahso  (jualified  lenders 
under  the  Farm  Cnulit  Act  of  1971. 

In  the  2013  TILA  Servicing  Final 
Rule,  th(!  nureau  is  (!xercising  its 
authority  under  TILA  to  provide;  an 
exem])tion  from  the  periodic  statement 
reeiuirement  for  small  servicers,  defined 
as  servicers  that  service  .5, ()()()  mortgage 
loans  or  less  and  only  service  mortgage 
loans  the  servicer  or  an  affiliate  owns  or 
originated  (small  servicers).  In  this  2013 
KlvSPA  Servicing  Final  Rule,  the  Bureau 
has  elected  not  to  extend  to  these  small 
.servicers  most  ])rovision.s  of  the  Final 
Rule  that  are  not  being  pronudgat(;d  to 
im])lement  sj)ec:ific  mandates  in  the 
Dodd-Frank  Ac:t  hut  are,  instead,  being 
issued  by  the  Bureau,  in  the  exercise  of 
its  di.scretion,  pursuant  to  its 
discretionary  rulemaking  authoritv 
under  RIvSBA,  as  amended  by  the  Dodd- 
Frank  Act,  and  title  X  of  the  Dodd-Frank 
Act.  The  exem])tion,s  from  the 
discretionary  rulemakings  include  those 
relating  to  general  .servicing  policies. 
])rocedure.s,  and  re(|uirement.s;  early 
interv(;ntion  with  delimpient  borrowers: 
continuity  of  contact;  and  most  of  the 
re(|uirem(;nt.s  for  evaluating  and 
res])onding  to  loss  mitigation 
applications.  Further,  the  Bureau  is  not 
r(;.stricting  small  servicers  from 
purchasing  force-])laced  insurance  for 
borrowers  with  e.scrow  accounts  for  the 
])ayment  of  hazard  insurance,  .so  long  as 
the  co.st  to  the  borrower  of  the  force- 
placed  insurance  obtained  by  a  small 
.servicer  is  le.ss  than  the  amount  the 
small  servicer  would  he  required  to 
disburse  from  the  borrower’s  escrow 
account  to  ensure  that  the  borrower's 
hazard  insurance  premium  charges  were 
paid  in  a  timely  manner.  Small  servicers 
are  required  to  comjjly  with  limited  lo.ss 
mitigation  procedure  reejuirements. 
These  include  (1)  a  prohibition  on 
making  the  first  notice  or  filing  required 
for  a  foreclosure  ])rocess  nnl(;s.s  a 
borrower  is  more  than  120  days 
delincpient  and  (2)  a  prohibition  on 
making  the  first  notice  or  filing  or 
moving  for  foreclosure  judgment  or 
order  of  sale,  or  conducting  a 
foreclosure  sale,  when  a  borrower  is 
p(;rforming  pursuant  to  the  terms  of  a 
loss  mitigation  agreement.  The 
exem])tion.s  apj)lical)le  to  small  .servicers 
in  the  2013  TILA  Servicing  Rule  and  the 
2013  RF.SBA  Servicing  Rule  are  also 
h(;ing  extended  to  Housing  Finance 
Agencies,  without  regard  to  the  number 
of  iiKirtgage  loans  serviced  by  any  such 
agency,  and  these  agencies  are  incliuled 
within  the  definition  of  small  servicer. 


II.  Background 

A.  Ovt^n’ww  oflh(^  Mortga^a  Servicing 
Mctrkei  and  Market  Failures 

'flu;  mortgage  market  is  the  single 
largest  market  for  consumer  financial 
products  and  services  in  the  United 
States,  with  a])proximately  Si 0.3  trillion 
in  loans  out.standing.^  Mortgage 
servicers  play  a  vital  role  within  the 
broader  market  by  undertaking  the  day- 
to-day  management  of  mortgage  loans 
on  behalf  of  lenders  who  hold  the  loans 
in  their  portfolios  or  (where  a  loan  has 
been  .securitized)  inve.stors  who  are 
entitled  to  the  loan  ])roc(;eds."  Over  00 
])ercent  of  mortgage  loans  are  serviced 
1)V  mortgage  s(;rvicer.s  for  investors. 

Servicers'  duties  typically  include 
hilling  borrowers  for  amounts  due, 
collecting  and  allocating  paym(;nt.s, 
maintaining  and  disbursing  funds  from 
e.scrow  accounts,  rejjorting  to  creditors 
or  inve.stor.s,  and  jjursuing  collection 
and  loss  mitigation  activities  (including 
foreclosures  and  loan  modifications) 
with  re.sjiect  to  delinquent  borrowers. 
Inde(;d.  without  dedicated  companies  to 
perform  these  activities,  it  is 
(pieslionahle  whether  a  secondary 
market  for  mortgage-hacked  .s(;curities 
would  exist  in  this  countrv.*'  (uv(;n  the 


'liisidt!  Mori”.  I'iii..  Oulslandinii  I— I  Ftimilv 
M(>rl‘i<ii>(}  .S'(.‘(;i;;7(/c.s'.  in  2  'I’lu!  2012  Nlark(!l 

.Statistical  Annual  7  (2012).  I'Or  "(Uinral  Oack^ronnil 
on  tin?  inark(!l  and  llu!  roenni  crisis,  .sec  tlin  2012 
'ril.A-KliSl’A  I’roposal  availaOlo  at  /lU/j.// 
wnn'.consimKnliiuincn.fiDv/knonlxddrnvoiiown/ 

(last  acciisscul  |an.  10.  20 lit). 

“As  ol  luno  2012.  approxinialidy  :i(>  porciuit  ot 
ontslandin^  inortgago  loans  won’  ludd  in  porllolio: 

34  pnreont  ol  inoit”a>>(!  loans  worn  owned  tln'on^h 
nioi'l>>a5>(!-l)ack(Ml  siicnrilios  i.ssuod  bv  I''od(;ral 
National  Mortgage  Association  (I'annit;  Mae)  and 
the  Federal  Home  Loan  Mortgage  Corporation 
(Fnxldie  Mac),  together  rehunsd  to  as  the 
governmcmt-sponsoiaul  enterprises  ((kSFs).  as  well 
as  siicurities  issued  hy  the  Coveunment  National 
Mortgage  Association  (Cinnie  Mae);  and  10  percent 
of  loans  were  owned  through  private  lalud 
mortgage-hacked  securities.  Sliinn^lluniin^  lltn 
Itousiiig  Mtirknl  and  Minindzin}>  Lassns  la 
Taspiiyars.  Haarinn  We/d/e  the  S.  Cannn.  an 
Ilankin}i.  Hoasiny  and  I  ’rhan  Aflinrs  (2012) 
(’restimony  of  l.aurie  Coodman.  AmhiJrst 
.Securities),  availahh;  at  ldlp://l>ankin<>.siniaU:.!<av/ 
pal)lit:/inde\.rfinYFascArlian=llt!arin<is.Taslinu>ny 
frilaaiin'i  Il)=!)3l>tlali0l-li4cl-43dll-f)adl- 
alifFIcSInhriliheWilnass  //4=/)t«.72//U-,3.'ldd-4H«l- 
Hdch- 111112404(13 1 11).  A  sec:uriti/,ation  results  in  tlu; 
economic  s(!])aration  of  the  legal  title  to  the 
mortgage  loan  and  a  heneficial  intiTest  in  the 
mortgage  loan  ohligation.  In  a  securiti/.ation 
transaction,  a  siJcurilization  trust  is  tin;  owner  or 
assigniM!  of  a  mortgage;  loan.  An  invi;.stor  is  a 
crt;ditor  of  tin;  trust  and  is  (;ntill(;d  to  cash  Hows 
that  an;derivi;d  from  tin;  proceeds  of  the  mortgage; 
leiems.  In  ge;ne;riil.  e:e;rtiiin  inve;.ste)rs  (eer  eni  insure;!' 
e;ntitle;el  te;  ae:t  e)n  he;hiilf  e)f  the;  investeirs)  ineiy  elire;e:t 
the;  trust  te)  teike;  ae:tie)n  eis  the  e)wne;r  eir  ;issigne;e;  eif 
the;  meu'tgage;  leeans  fe)r  the;  he;ne;rit  eif  the;  inve;steirs 
eir  insurers.  .See;,  e;."..  Aelam  l,e;\  itin  tv  'rarei  Twe)nu;v. 
.\/e»r/goge;  San  iciil}’.  2H  Yale;  ).  em  Re;g.  1,11  (201 1) 
(l,e;vi1in  is  Twe>me;y). 

“.Se;(;.  e;."..  I,e;vitin  S:  Tweuney.  at  1  1  ("All 
seeairitizatiems  involve;el  thirel-partv  .servicers  *  *  * 


nafun;  of  thuir  activitiu.s.  .servicers  can 
have  a  direct  and  ])rofound  impact  on 
borrowers. 

Mortgage  servicing  is  performed  by 
hanks,  thrifts,  credit  unions,  and  non- 
hiinks  under  a  variety  of  business 
moditls.  In  .some  cases,  creditors  service 
mortgiige  loans  that  they  originate  or 
purchase  and  hold  in  iiortfolio.  Other 
creditors  .sttll  the  ownership  of  the 
underlying  mortgage  loan,  hut  retain  the 
mortgage  servicing  rights  in  order  to 
retain  the  relationship  with  the 
borrower,  as  well  as  the  servicing  fee 
and  other  anc:illarv  income.  In  still  other 
cases,  .servicers  have  no  role  at  all  in 
origination  or  loan  ownership,  hut 
rather  jmrehase  mortgage  .servicing 
rights  on  securitized  loans  or  are  hired 
to  service  a  iiortfolio  lender’s  loans.'" 

The.se  different  servicing  structures 
can  create  difficulties  for  borrowers  if  a 
servicer  makes  mi.stakes,  fails  to  invest 
sufficient  resources  in  its  servicing 
operations,  or  avoids  ojiportunities  to 
work  with  borrowers  for  the  mutual 
h(;nefit  of  both  borrowers  and  owners  or 
assignees  of  mortgage  loans.  Although 
the  mortgage  servicing  industry  has 
numerous  participants,  the  iiulustrv  is 
highly  concentrated,  with  the  five 
largest  servicers  servicing 
a])proximately  .'i3  percent  of  outstanding 
mortgage  loans  in  this  countrv."  Small 
servicers  generally  operate  in  di.screte 
segments  of  the  market,  for  example,  by 
specializing  in  servicing  delin(]uent 
loans,  or  by  servicing  loans  that  thev 
originate. 

(Contracts  hcitween  the  servicer  and 
the  mortgage  loan  owner  sjiecify  the 
rights  and  resjionsihilities  of  each  party. 
In  the  context  of  securitized  loans,  the 
contracts  may  require  the  .servicer  to 
balance  the  conqieting  interests  of 
different  classes  of  investors  when 
borrowers  become  delinquent.  Certain 
jirovisions  in  .servicing  contracts  may 
limit  the  servicer’s  ability  to  offer 
certain  types  of  loan  modifications  to 
borrowers.  Siu;h  contracts  akso  may 
limit  the  circumstances  under  which 
owners  or  assignees  of  mortgage  loans 
can  transfer  .servicing  rights  to  a 


|m|()rlj^<ij;i;  s(;i'vi(;i;rs  provide  tiu;  critical  link 
hi;lwi;(;n  iiiorlgaf’i;  horrowi;rs  and  llu;  .SI’V  and 
KMli.S  investors,  and  serviciii”  arran‘’em(;nts  iin;  an 
indisp(;nsahl(;  part  ot  securitizjition.”). 

“'.See,  Diaiu;  li.  ’rlioiupson,  FanMasinp 
Madificalians:  Haw  Scn  iccr  Incindiva.'i  l)is<:anni<>i- 
Loan  Madificalians.  Kli  Wash.  1..  R(;v.  735,  7ti:i 
(21)1  1)  ("Thompson"). 

'  ‘  Sac  Tap  llll)  Marl<fa<ic  S(n  vicars  in  21)12.  Insiih; 
Mort”.  Fin..  .Sept.  2K.  2012.  at  1.1  (As  id  the  end  of 
the  fourth  t|uarter  of  201  I.  the  top  five  lar}>(;st 
.servicers  .si;rvici;d  .S3. 00  trillion  of  inortf'af’e  loans). 

'-  Fitch  Ratings.  ( '.S.  Ilasidanlial  and  Small 
ikdanc.a  (iannn(ucial  Marlfiaga  Sarvicarllalinfi 
Crilaria.  at  14-13  ()an.  ill.  201 1).  availal)la  al 
hllpd/www.filchralings.cani.  (account  reiiuired  to 
access  information). 
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different  serxicer.  Further,  .scnx  ictir 
contracts  goxern  serx'icer  nuiuireinents 
to  adx  ance  payments  to  owners  of 
mortgage  loans,  and  to  recoup  adx'ances 
made  by  serx  icers,  inclnding  from 
ultimate;  nicox  eries  on  liepiidated 
|)roj)erlies. 

(lompemsation  structures  x'ary 
somexvliat  for  loans  held  in  portfolio 
and  securitized  loans.'  *  but  hax'e  tended 
to  make  pure  mortgage  serx  icing  (xvhere 
tlie  serx'icer  has  no  role  in  origination) 
a  high-x’olnme.  loxx-margin  business. 
Snell  compensation  structures 
incentix’ize  serx  icers  to  ensure!  that 
inxeistment  in  eijieratiems  edei.sely  trae;ks 
.serx  icer  exjunaatiems  eif  eleline]uent 
aexxmnts.  anel  an  increiase  in  ttie;  nninher 
eif  elelinepient  aexxnmts  a  sea  x  ie^u'  must 
serx’iex!  bewemel  that  ])re)je!e:te!d  bx'  the 
seax  icea'  strains  ax'ailable  .se!rx’ie;er 
re!.se)ure:e!.s.  A  sea  x’ie;er  xvill  e!xpe!e:t  tei 
reaxiup  its  inx’eistment  in  purediasing 
meirtgage  seirx  ieang  riglits  and  earn  a 
preiiit  primarilx’  thremgh  a  net  sea’x  ieang 
tee  (\vhie:h  is  typie:ally  ex])re!s.se!el  as  a 
exmstant  rate  asse!.sseel  em  unpaiel 
meirtgage  balane:es).  intereist  fleiat  ein 
jiayment  aexxiimts  beitxveaai  re!e:eipt  anel 
elisbnrsemeait,  anel  eaeiss-markeiting 
eithea'  |)re)elue;ts  anel  seirx  iexis  tei 
beirreixvers.  llneler  this  Imsineiss  meielel. 
.sea  viexirs  ae:t  primarily  as  pax'inent 
exillealeirs  anel  preiexis.seirs.  anel  will  hax'e; 
limiteel  ine;entix'es  tei  jireixaele  either 
eaisteimer  sea  vie:e.  Seirx  ieaas  greaitly  x’arx' 
in  the  eixteait  to  xvliieli  thew  inx'eist  in 
eaisteimer  seirx  iea;  infrastruelure!.  Feir 
example,  seirx  ieair  staffing  ratieis  hax  e 
x'arieiel  hetxveien  a|iproximate!ly  100  leians 
jiea-  full-time  empleiyee  tei  oxer  4.000 
ieians  per  full  time  einjileiyea!.’'* 


'  *.\l  s(H:iiriti/.<ilioi).  tiicciisli  How  tli;il  wns  part 
ol  inl(?ri!sl  iiicoiiu!  is  hiliirciiUul  lMilw(!on  llu;  loan 
and  llii^  inortf>a"(!  scax  iciiig  right  (.M.SR).  Tho  M.SK 
ropnisiiiits  tli(!  prosiait  valiio  of  all  llio  e;ash  Hows, 
holli  positive!  and  niigativo.  rolatiHl  to  sorvicing  a 
mortgagii.  I’rimii  M.SRs  aro  largiih  cniatiid  hv  tlio 
(i.SR  ininiiiuini  sorvicing  loo  rato.  which  is 
calcidatiid  as  2a  basis  points  (bps)  per  anninn.  Tho 
si!rvicing  Rh!  rato  is  tvpicallv  (laid  to  tho  siirvicor 
monthly  and  th(!  monthly  amount  ow(!d  is 
(udculat(!<t  hv  mnltiplving tho  prorata  portion  ot  thi! 
sorvicing  lot!  rato  hv  tho  stiitisl  princi|)al  hiihmco  ol 
till!  mortgago  loan  <it  tho  |)a\  mont  dot!  dato. 
Accounting  rnlos  ritepiirt!  tlnit  a  capitali/f!d  assttt  hi! 
croat(!d  il  tiu!  '■componsiition"  lor  s(!rvii:ing 
(including  Hoat/tmcillarvl  (!xc(!i!ds  "iiiliHpiiiti! 
comptinsalion.''  l-'or  loiins  h(!ld  in  portlolio.  thi!r(!  is 
no  hirnrc:ation  ol  thi!  int(!n!sl  incomt!  Irom  tho  lotm. 
'rhi!owni!r  ol  thi!  lotin  simpiv  ni!goti;itos  pricing. 
t(!rms.  and  sttmthirds  with  thi!  sorvicor.  which,  at 
largor  institutions,  is  tvpicallv  ti  s(!pariit(!  alliliatt!  or 
snhsidiary  ol  tho  ownt!r  ol  tlu!  loans.  Kts!!!!.  Hriiy(!tt(! 
K  Woods.  Inc..  l’ow(!rl’oinl  I’rosiintiition.  kH\\’ 
.X/oUgogc  Miitici's:  .\lor/g(jgf!  .S'(!;v)V'/;ig  I’rinwr  (.Apr. 

2tn2). 

Richard  O'llriiin.  ///g/i  Time  fhr  Hiffli-Toiti  h. 
Mortg.  Hiinking.  I'oh.  1. 2011!).  at  3!).  Industry 
pahicipants  gtiiuTallv  indicat(!d  to  tho  Hurtiaii  th.it 
sorvici!rs  targ(!ti!il  a  loan  to  imiploytH!  ratio  ol  1.000- 
1.200  mortgagt!  loans  p(!r  loll  limi!  iimployoi!  lor 
moilgcigo  loiins  thiit  aro  cnrronl.  and  12.3-150 
mortgagt!  loans  por  lidl  timo  omplovoi!  lor  mortgagt! 


Serx’iexirs  are!  ge!ne!rally  neit  suh)ee;t  tei 
marke!t  eliseajiline  freini  exinsumers 
heiexmse  exinsumers  liax'e  liltle 
eippeirtimity  tei  sxx'itedi  servieiers.  Riitlie!!’, 
seirx'iexirs  e:eimpele!  tei  eilitiiin  httsineiss 
freini  the  eiwners  eif  leians — inx'eisteirs, 
ci.ssigneuis.  anel  e.reiel items — <mel  thus 
eximpeititix'e  pressures  teinel  tei  elrivei 
seirx’iexirs  tei  lenveir  the;  priex!  eif  .servieang 
ciiiel  sexile  their  inx'esttnent  in  preivieling 
serx  iex!  tei  exinsnmers  ae;e:eirelinglv. 

.Serx'iexirs  tilsei  eiarn  rex'enne!  freim  feies 
assei.sseiel  ein  heirreixx’ers,  inedueling  feeis 
ein  Icite  paymeints.  feuis  feir  eihtaining 
feire;e!-plae;e!el  insnraneu!,  anel  feieis  feir 
seirx'iexis,  .site:h  as  reispeinellng  tei 
teleijilieine  inepiiries,  preiexi.ssing 
teleplieine  ]iayments,  anel  ]ireivieling 
(layeiff  .statements.''*  As  a  reisult. 
seu'X'icers  have  an  inexmtix'e  tei  leieik  feir 
eippeirtunities  tei  imjieise  feieis  ein 
heirreiwers  tei  einhime.e!  revemneis. 

These  attrihntes  eif  the  .servieang 
marked  eTeiateel  preihleims  feir  exirtain 
heirreixx'ers  even  prieir  tei  the  fimmeaal 
eaisis.  Feir  e!Xinn]ile!,  heirreixvers 
expetrienexul  preihlems  xvith  meirtgage 
.seirviexirs  eiven  elnring  reigieimd  meirtgage 
marked  eleixvntnrns  thiit  jireiexuleel  the 
finaneaal  eaisis."*  Theire!  is  eivieleinex!  thiit 
hiirreixvers  were  suhjeediHl  tei  impreiper 
feies  that  .serviexirs  hael  nei  reaseinahle 
basis  tei  imiiei.se!.  imiireipeir  feire:e!-]iliie:eel 
insuraiux!  pniediexi.s,  anel  im]ireipe!r 
feire!e:leisure!  iinel  himkru]ite:y  priie;tie:e!s.'^ 


loiins  that  tiri!  ili!linipii!nl.  Holwi!i!n  1!I02  iinil  2000. 
its  sorvicors  soughi  lo  mtiki!  lhi!ir  opitnilions  morn 
i!iricionl.  loans  si!rvii;otl  pi!r  hill  limi!  i!mplovi!o 
ini:roasi!fl  Irom  ap|)roximalolv  700  loans  in  I0!I2  lo 
ovi!!'  1.200  loans  hv  2000.  Mii:hai!l  A.  .Stogmiin  at 
(il..  I’ruvanliilivt^  .S'en'/chig  Is  (lood  for  lliisinoss  mid 
Affordahlo  I lomoinvnorshij)  Policy,  lit  Housing 
I’ol'v  ni!hiito  243,  274  (2007).  As  iin  i!xampli!  ol 
cnrronl  morlgtigo  si!rvii:ing  slaliing  liwols.  ()i.wi!n 
sorvii:i!s  102  morlgagt!  loans  pi!r  sorvii:ing  oinplovoo. 
.S'ct!  Ntorningslar  (Irotlil  Ralings.  l.I.C,  Oiicnilionid 
disk  Assessment — Ocu  en  Loon  Seryicin;.’.  IJ.C.  til  7 
(2012)  iivailaldt!  ;il  htt])://\\  \\  \v.nc\\en.com/docs/ 
Moinm‘>stm-dept-2t)12.i)df. 

'■’.St!!!,  o.g..  Hank  ol  Ami!rica.  Morigiigi!  .Si!r'.  ii:ing 
l'i!i!s.  aviiilahlo  ill  https:// 

wwwH.honkofomenco.com/home-loons/mortpope- 
sen'icini'-h-es.i’o  (liisl  <it:ci!ssoil  |an.  1  1, 2013);  Moiro 
Cri!ilil  Union,  Morlgago  .Sorvii:ing  I'lio  .Si:hi!ihili!. 
iiviiilahlt!  ill  http:/ /W  WW. metrocn. ore/home/ fil’des/ 
stotieJ documents/ Molt popf;  Seiviiinp  Pee 
Schednle.pdf  {\iis\  ai:i;ossi!tl  |iin.  0.  2013);  Ai:ipirii 
Loan  Si!rvii:os.  Morlgago  Loan  .Sta  viiiing  (''i!t! 
.Siihoilnlo.  iiviiiliih)o  ill  http://www.oc(jm(ds.coni' 
leeschednle.html  Hast  iii:i:ossi!d  )an.  11.  2013); 
.Sovi!rt!ign  Hank.  I'  AQ — Whot  Are  the  Morigiigi! 

Loiin  .Sttrvicing  I'oiis?.  iiviiiliihlo  al  https:/ /enstomer 
senice. sovereign  honk. com/app/nnswers/detoil/o 
id/22/-/whot-ore-the-morty,ope-loon-seryicin;y 
(liisl  iii:i;i!.ssi!il  |an.  1  1. 2013). 

"'See  Problems  in  Morttiope  Sen’iciii"  from 
Modificolion  to  Poreclosme:  lleorin<'s  lie  fore  the  S. 
Comm,  on  lionkiny.  lions.,  fr  Crhon  /\ffoirs.  1 1  llh 
(long.  53-54  (2010)  (sliili!mi!nl  ol  'I'homas  ).  .Millor. 
Iowa  AH'v  (a!n.)  (■'Milli!r  'roslimonv").  See  olso. 
Kurt  Ixggorl.  Limiting  Ahnse  ond  Opiioihmism  hy 
.Morlfioi^e  Seiwicers.  15  1  lousing  I’ol'v  lli!hiili!  753 
(2004).  availiihli!  al  http://ssrn.com/ 
ohstroct-imoHa. 

''.S'ot!  Kurt  Rggort.  Limiting,  Ahnse  ond 
Opportunism  hv  .X/or/giigo  Servicers.  13  Housing 


When  the  financial  e:ri.sis  erujiteiel, 
many  serviexirs — anel  esiieicially  the 
larger  .serviexirs  with  their  .sexile  hnsiness 
meielels — xvere!  ill-eKpiippeel  tei  hanelle 
the  high  veiliimexs  eif  eleliiuiiieint 
meirtgiigeis,  leiiin  meielifiexitiein  re!e]ue!st.s, 
anel  feireedeisureis  theiy  xvere  reiepiireiel  tei 
]ireie;e!ss.  Meirtgage  leian  eleilinepieneiy 
liites  nearly  eleiuhle!el  heitxveein  2007  anel 
2000  freim  .'i.d  iiere.ent  eif  first-lien 
meirtgiige  leians  tei  0.4  pereient  eif  first- 
lien  iiieirtgiige  leians."*  Many  seirvicers 
liuTeel  the!  infriistruediire.  traineel  .staff, 
exintreils,  anel  preiexulures  ne!e!ele!el  tei 
manage  efieedivelv  the  fleieiel  eif 
elelinepient  mortgages  they  xvere!  feire:eel 
tei  hanelle.'*'  One  stuely  eif  eximplaints  tei 
the  HOPE  Heitline  reipeirteel  that  over 
half  eif  the  e:om]ilaints  (27.000  out  eif 
48.000)  xvere  from  horroxvers  xvhei  exiulel 
neit  re!iie:h  their  serviexirs  anel  eihtain 
infeirmatiein  aheiiit  the  status  eif 
appliexitieins  theiy  hael  suhmitteel  for 
oiitieins  to  aveiiel  feirexdei.sure.-" 
Cousiimeir  harm  has  inanifeisteKl  in 
many  elifferent  areas,  anel  majeir 
seirvieieo's  have  entereel  intei  signifiexint 
settlememt  agreeiments  xvith  Feieleral  iinel 
State!  geix'ern mental  iuitheiritie!S.  Feir 
e!Xiim|ile!,  in  April  2011,  the  Offiex!  eif  the 
Oeimptreiller  eif  the  ('xirreneA'  (OCO)  anel 
the!  Heiiirel  of  Geiveoneirs  of  the  Fe!ele!riil 
Re!se!i  ve  System  (Beiarel).  feilleixving  ein- 
site!  ren'iexvs  eif  feire!e:leisine!  (ireiexissing  iit 
14  feeleinilly  reigulateel  meirtgiige 
serviexirs.  fonnel  signifiexmt  eleifieneneaeis 
at  e!iie:h  of  the  serviexirs  reviexx'eel.  As  a 
result,  the  OCX)  anel  the  Hoarel 
nnelerteieik  feirmal  einfeireximent  aedieins 
against  .seiveinil  major  .serviexirs  feir 
unsiife  anel  unsounel  resielential 
meirtgage  leian  serviexng  jiraedlexis.-' 


I’ol'y  niihiilt!  753  (2004).  iix  ailiihli!  ill  http:// 
ssrn.com/ol)stroi:t=!ll)2()!l.a  (i;oHi!t:liug  i;iisi!s). 

H..S.  Ciiiisus  Buroiiu.  Tohle  I IH4:  Mortyoge 
Originotions  ond  Delinijnency  ond  Poi-eclo.sore 
dotes:  imil)  to  2011).  in  Thi!  2012  .Slatislit:id  Ahslrat:l 
tilTht!  I'liilod  .Slalos.  (2012).  aviiilahli!  al  http:// 
www.censns.goy/compendio/stotoh/20l2/tohles/ 

1 2sl  lO-i. pdf  [\iisl  ai;t:i!ssi!il  )im.  0,  2013). 

See  I  I.,S.  Ocp'l  til  llui  Trisisury.  .Making  Contact: 
The  Path  to  Improving  Mortgage  Indostiy 
Comnmnicotion  With  Homeowners,  al  3  (2012). 
ovoilohle  ot  http://w  w  w  .treosmx.goy/initiotiyes/ 
finonciol-stohiliiy/r('poi'ts/l')ocnments/SP()C“io20 
Speciol"(i20deport  Finol.pdf  {\i\st  iu;i:i!ssi!tl  (iin.  0. 
2013). 

-"See  II..S.  Otiv'l  Aia:mmliil)i)ily  OH'iia!.  OAO-IO- 
034,  Tronhieil  Asset  delief  Program:  Porther 
Actions  .Weeded  to  Polly  anil  lupiitohly  Implement 
Poreclosme  Mitigation  Programs,  al  15  (2010). 

l’rt!ss  Riilcasi!.  OH'iia!  til  Hit!  (aimplrt)lli!r  til  ihc 
(airri!ni:v.  .\'R  201  1-47.  OCC  Takes  Pnforcement 
Action  /\gainst  Light  Servicers  for  I  'nsofe  ond 
I  'n.sonnd  Poreclosme  Practices  (Apr.  13,  201 1), 
aviiilahli!  al  http://ww  w  .occ.goy/news-issnonces/ 
news-releoses/2(ll  I /nr-occ-2l)l  1-I7.html:  I’l  i!ss 
Rt!li!iisi!.  I''i!d.  Roservf!  Hd..  Peilerol  deserve  Issues 
Pnforcement  Actions  delated  to  Deficient  Practices 
in  desidentiol  Mortgage  Loon  Servicing  (A|)ril  13. 
2011)  (■’lAul  Press  Ri!li!iisi!").  aviiilahli!  al  http:// 
www.feileroheseixe.giw/newsevents/press/ 
enfoieement/201  lll4i:io.htm.  In  addilitin  lii 
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Those  oni'orcoinont  actions  generally 
focn.sed  on  practices  rcdating  to  (1)  filing 
of  for(!closnre  documents  without,  for 
example,  jjroper  affidavits  or 
notarizations;  (2)  failing  to  always 
ensiin;  that  loan  documents  were 
j)ro])erlv  endorsed  or  assigned  and,  if 
nec(!.ssary,  in  the  possession  of  the 
ai)])ro])riate  party  at  the  a])i)ro])riate 
time;  (8)  failing  to  devote;  sufficient 
financial,  staffing,  and  managerial 
resources  to  ensure  proper 
administration  of  foreclosnn;  ])rocesses; 
(4)  failing  to  devote  aelecpiate  oversight, 
internal  controls,  policies  and 
procedures,  compliance  risk 
management,  internal  audit,  third-partv 
management,  and  training  to  foreclosure 
processes;  and  (.I)  failing  to  e)versee 
sufficiently  outside  counsel  and  other 
third-]iarty  providers  handling 
foreclosure-related  .services. 

Other  investigations  of  servic(;rs  have 
found  similar  jjrohleins.  F’or  exam])le. 
the  Governm(;nt  Accountability  Office 
(GAO)  has  found  pervasive  jjrohlems  in 
broad  segments  of  the;  mortgage 
servicing  industry  im])acting  delimpient 
borrowers,  such  as  servicers  who  have 
misl(;d,  or  faih;d  to  communicate  with, 
borrowers,  lost  or  mishandled  borrower- 
provided  documents  sn|)]K)rting  loan 
modification  requests,  and  g(;nerallv 
|)rovided  inaderpiate  service  to 
delincin(;nt  borrowers.  It  has  h(;en 
r(;cognized  in  lnspec:tor  (General  re])orts. 
and  the  13nr(;an  has  learned  from 
outreach  with  mortgage  inve.stors,  that 
servicers  may  he  acting  to  maximize 
their  self-interests  in  tlie  handling  of 
delimpient  borrowers,  rather  than  the 
interests  of  owners  or  assignees  of 
mortgage  loans. -■* 


isnlorcomoiil  actions  against  major  sorvicors.  r(!fl(!ral 
a>‘(!nci(is  liavo  also  imcliM'takon  formal  (mforcomimt 
actions  against  major  sorvico  provichns  to  mortgage 
s(!r\'ic(!rs. 

--  Prtiss  Kt!l(!as(!.  Kodmal  Kosorvo  Hil..  Fi^dtnal 
licsmva  Issims  Enfincunwtd  Actions  liclalcd  to 
Didicient  Pmciiccs  in  llcsidcniial  Morli’tif’c  Loii/i 
Sen'icing  (April  Kl.  21)1 1).  availahlo  at  httjrJ/ 
\v\vw.lc(icr(ilr<‘S(nvc.<>ov/nc\vsc\cnls/j)rcss/ 
cniovccnwnt/ 201  HI4l3n.htm.  None  of  the  servicers 
a(lmitt(!(l  or  deniial  the  OOCi's  or  Fialeral  K(!S(!rve 
Hoard's  findings. 

-■'Sen.  e.g..  |odv  .Slumn,  PIMCX):  This  is  who's 
or.tnoUv  go/ng  to  In'  j)nnisho(l  Iw  the  mor/goge  IrantI 
sctlIcnKnil.  Hloomherg  News.  I•'c^l)^larv  10.  2012:  cf.. 
Offici!  of  lnspc!ctor  (Icm..  Fed.  Hons.  Fin.  Agenev. 
Eviihiolion  ol  PUPA's  Ovcrsi’ihl  of  Ponnic  .Mac's 
'I'ransfcr  o/  .Uor/goge  Scrvicin<>  Hif^hls  from  Hank  of 
America  to  llii^h  Touch  Sen  icers.  at  12  (.Sept.  18. 
2012)  ("Fll;\  ok:  MSK  Keport").  TIk!  lnspei:tor 
(:(!n(!ral  for  FllFA  ol)S(!rved  that  "Fannie  Mai;  may 
have  had  (what  one  of  its  executives  de.scrihed  as) 
a  'misalignment  of  intcu'esls'  with  its  sia  vicers.  As 
guarantor  or  loan  holder.  F'annie  Mae  could  face 
significant  losses  from  a  didault.  Howev(!r.  a 
servic:er  earns  only  a  fraction  of  a  pi!rc(mt  of  the 
unpaid  balance  of  a  mortgage  it  ser\'ices  and.  thus, 
the  fees  derived  from  any  particular  loan  may  not — 
at  least  for  the  servicer — provide  ad(!quat(!  incentive 
to  umhatake  anvlhing  more  than  the  hare  minimum 


Tlu;  mortgago  servicing  indu.strv, 
however,  is  not  monolithic.  Some 
servicers  jirovide  high  levels  of 
cu.stomer  service.  Some  of  these 
servicers  are  compensated  hv  investors 
in  a  way  that  incentivizes  them  to 
jiroviile  this  level  of  .service  in  order  to 
ojitimize  investor  outcomes.-'*  Other 
servicers  provide  high  levels  of 
cu.stomer  service  hecaii.se  they  are 
servicing  loans  of  their  own  retail 
customers  within  their  local  comnninitv 
or  (in  the  ca.se  of  credit  unions) 
memhership  base.  These  .servicers  seek 
to  provide  other  jiroducls  and  services 
to  consumers — and  to  others  within  the 
community  or  memhership  base — and 
thus  have  an  interest  in  jireserving  their 
reimtations  and  relationships  with  their 
consumers.  For  example,  as  discussed 
further  below,  .small  servicers  that  the 
Bureau  c;onsulted  as  jiart  of  a  process 
retptired  under  the  .Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
loot)  (.SBREFA)  de.scrihed  their 
husine.sses  as  retpiiring  a  “high  touch” 
model  of  cn.stomer  service  both  to 
ensure  loan  performance  and  maintain  a 
strong  re])ntation  in  their  local 
communities.-'’ 

B.  Tho  Ncitiontil  Mortuago  Sattlamant 
and  Othov  Bcgiildton'  B(H]tiin!ini;nts 

In  respon.se  to  the  unifiecedented 
fimmeial  crisis  and  pervasive  ])rol)lem.s 
in  mortgage  servicing,  inchuling  the 
systemic  violation  of  .State  foreclosure 
laws  by  many  of  the  largest  servicers, 
.State  and  Federal  reguhitors  have 
engaged  in  a  number  of  individuiil 
.servicing  related  enforcement  and 
regulatory  actions  over  the  last  few 
years  and  have  begun  discussions  about 
comprehensive  national  standards. 

For  example,  the  Federal  government, 
joined  by  49  .State  attornevs  general.-'* 


of  effort  in  order  to  prevent  a  didault.  Tins  will 
typically  inc:lude  sending  out  deliiuiuencv  notices 
to  borrowers  who  have  not  made  timely  payments, 
telephoning  delin(|uent  borrowers,  and.  ultimatelv. 
initiating  foreclosure  proceedings." 

- '  F'or  exam|)le.  F'annie  Mae  rewards  servicers  that 
provide  high  levels  of  customer  service  hv 
compensating  them  through  (1 )  base  servicing  fees. 
(2)  incentive  pavments  for  mortgage  modifications, 
and  (:t)  a  perlormance  payment  based  on  the 
servicer's  succe.ss  as  contrasted  with  tliat  of  a 
henchmark  |)ortfolio.  See  FHA  OIC  M.SK  Keport  at 
12. 

-'’.S'c‘e  f  I..S.  Consumer  Fin.  I’rot.  Hureau.  Final 
Keport  of  the  .Small  Husiness  Keview  I’anel  on 
CFI’H's  Proposals  Under  Consideration  for  Mortgage 
.Servicing  Kulemaking  ()un.  1 1 . 21)12)  (".Small 
Husiness  Keview  Panel  Keport"),  available  at 
www.consumia  lino  nee. ‘•ov. 

-'•Oklahoma  elected  not  to  participate  in  the 
National  Mortgage  .Settlement  and  executed  a 
separate  settlement  with  the  servicers  that  are 
parties  to  the  National  Mortgage  .Settlement.  .S'c-i.' 
State  of  Oklahoma.  Oklahoma  Mortgage  .Settlement 
Fact  Sheet  (Feh. !).  2012).  available  at  htt\y./ ! 
www.oa<’.ok.>^o\'/oa'^weh.nsf/0/'2737eecH7420 
c427iUi2370cH)0()3cf)rM/SPU.P/()klahoma"o20 


entorod  into  .sottlomcnts  with  the 
nation’s  five  largest  .servicers  in 
February  2012  (the  National  Mortgage 
.Settlement). Exhibit  A  to  each  of  the 
settlements  is  a  .Settlement  Term  .Sheet, 
which  sets  forth  standards  that  each  of 
the  five  largest  servicers  must  follow  to 
conqilv  with  the  terms  of  the 
.settlement.-"  The  settlement  standards 
contained  in  the  .Settlement  Term  .Sheet 
are  snh-divided  into  the  following  eight 
categories;  (1)  Foreclosure  and 
bankruptcy  information  and 
documentation;  (2)  third-jiarty  provider 
oversight;  (8)  hankruptev;  (4)  lo.ss 
mitigation;  (.I)  protections  for  militarv 
personnel;  (ti)  restrictions  on  servicing 
fees;  (7)  force-placed  insurance;  and  (8) 
general  servicer  duties  and  prohibitions. 

Apart  from  the  National  Mortgage 
.Settlement.  Federal  regulatory  agencies 
ha\  e  also  issued  guidance  on  mortgage 
servicing  and  loan  modifications,-" 
conducted  coordinated  reviews  of  the 
nation’s  large.st  servicers,""  and  taken 
enforcement  actions  against  individual 
conqianies.  "  Further,  the  Bureau  and 
other  Federal  agencies  have  been 
engaged  since  spring  2011  in  informal 


Slorttia‘i(4’t,20Setlli-ment"ii20PAQs.i)ilf  [hist 
iiccussixl  )im.  10.  201  :i). 

rlu!  Niiliim.il  Mdilgagi!  .S(!lll(!m(ml  is  availahh! 
al:  hllp://www.nalionahnorl;4afiesell lemenl.com/. 
TIu!  fivu  si!rvi<:(!rs  suhjoct  to  thu  stMlIuuuuil  an;  Hank 
of  Amurica.  |P  Morgan  Chasi!.  Walls  Fargo. 
UiliMoi'tgago,  and  Ally/CM.XC. 

-“.See  I  'niled  Slates  iif  America  v.  Hank  of 
America  C.orp..  al  .Appondix  A.  (Nalional  Morlgago 
.Sollhuniml).  availahle  at  http:// 

WWW. nalioiudmorl^.faf’esel  I  lenient. com. 

-‘'Offico  of  tiu!  Uompti'olhir  of  Iho  Curroncy.  OCC 
2011-20.  Foroclosuru  Managiumml:  .Siiparvisorv 
Cuidanco.  OCC  Hull..  luiU!  2011.  availahle  at 
hllp://www.occ.<’ov/news-issnances/lmllelins/2l)l  1/ 
htdletin-201  l-2!).hlmh  Lollar  from  Fidward  ). 
DiAIarco,  .Acling  Dir.  of  F'lul.  llous.  F’in.  .Agiaicv.  lo 
Hon.  Fdijah  FI.  Cummings.  Kanking  .Momhor.  Comm, 
on  Ovursight  and  Cov'l  Koform,  U..S.  H.  of  Kop.  (|an. 
20.  2012).  availahle  at  http://www.fhfa.^ov/ 
wehfiles/230riti/PrincipalPor>^ivenessllr  123 12.pdf-. 
F'anniu  Man.  Program  Cuidanco.  Homo  .Affordahio 
.Modificalion  Program,  availahle  al  https:// 
www.hmpadmin.com/portal/prnp.rams/ 
puidance.jsp.  Fod.  Hons.  Fin.  Ag(mcy.  Fr<!(|uonlly 
Askod  Quoslions — .Sorvicing  .AlignmonI  Inilialivtc 
availahio  al  hltp://www.fhfa.pov/wehfiles/2I  Hit/ 
P.-\Qs42ft  I  lPinal.pdf 

See  F’od.  Kosiu  vo  .Sys..  Offico  of  llu;  Complrollor 
of  Iho  CuiToncy.  S  Ofheo  of  Thiift  .Siqa^rvision.  U..S. 
Dop'l  of  th(!  Troasurv.  InUaagoncv  Ihn  imv  of 
Foroclosuro  Policii!s  and  Praclicos  (201 1) 
(Inliuagimcv  F'onu:lo.suro  Koporl)  (a  joint  roviow  of 
foroclosiiri!  proco.ssing  of  14  fiMlorallv  rogulatod 
mortgago  stu  viciTs  during  tlu;  fourth  (|uart(!r  of  2010 
hv  tho  F'luloral  K(!sorvo  .Svstom.  Office!  of  Iho 
Com|)lrolh!r  of  Iho  Curninev.  and  OITico  of  Thrill 
.Suporvision).  availahle  al  hltp://www.oci:.po\  / 
news- issuances/ news-releases/21)  I  l/nr-occ-20l  I- 
47a.pdf. 

"  See  lnl(!rag(!ncv  F'oriiclosuro  Koporl.  al  .A;  Pross 
Kol(!aso.  F'lul.  K(!Sorvo  Hd..  Pross  Ki!h!asi!  (Mav  24. 
2012).  availahle  al  htlp://\\  ww.  federalreseive.pov/ 
newsevenls/press/enforcemenl/2l)120.'>24a.hlnr. 
Pr(!ss  Koloasc!.  F'ihI.  K(!S(!rv(!  Hd,  (Fd).  27.  2012). 
availahle  al  htlp://www.federalreserve.pov/ 
newsevenis/press/enforcement /20120227a.  him: 
OCC  Pross  Koloaso. 
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iliscussions  about  the  potential 
developnienl  ol  national  mortgage 
.servicing  standards  through  interagcmey 
mgnlations  and  guidance. 

,S(M  vicers  arci  curnmlly  reriuired  to 
navigate  overlapj)ing  recjuireinents 
governing  their  servicing 
r(!S|)onsit)ilities.  vServicers  must  comply 
with  retinirements  established  by 
owners  or  assignees  of  mortgage!  loans. 
These  include,  as  applicable.  (1) 

.servicing  guidelines  reeinired  by  Fannie 
Mae.  Freddie  Mac.  and  (annie  Mae;  (2) 
government  insured  program  guidelines 
i.ssued  by  the  Federal  llou.sing 
Administration  (FHA).  Department  of 
Veterans  Affairs  (VA),  and  the  Rural 
Housing  Service:  (8)  contractual 
agreements  with  inve.stors  (such  as 
pooling  and  servicing  agreements  and 
snhservicing  contracts):  and  (4)  hank  or 
institution  policies. 

.Servii:ers  are  also  n!ciuired  to  consider 
the  impact  of  State  and  even  local 
regulation  on  mortgage  .servicing. 
Significantly.  New  York.  California,  and 
()ri!gon  have  all  ado])ted  varying 
.statutory  or  regulatory  restrictions  on 
mortgage  servicers.  For  example,  the 
.Superintendent  of  Hanks  of  the  .State  of 
New  York  repeatedly  adopted  short¬ 
term  emergency  regulations  governing 
mortgage  servicers  on  a  continuons 
basis  since  )nly  2010. The.se 
regulations  impose  obligations  on 
servicers  with  re.sjiect  to.  among  other 
things,  consumer  com])laints  and 
iminiries.  statements  of  accounts. 
c;n!diting  of  payments,  payoff  balances, 
and  lo.ss  mitigation  ])rocedure.s.  *  *  The 
('.alifornia  Homeowner  Hill  of  Rights, 
which  was  enacted  in  2012.  impo.ses 
re(|uirements  on  .servicers  with  respect 
to  evaluations  of  borrowers  for  loss 
mitigation  options  before  various 
foreclosure  documents  mav  be  filed  for 
California’s  non-jndii:ial  foreclosun! 
})rocess.  Further.  Oregon  im])lenu!nted 
regulations  on  mortgage!  servicers  not  to 
engage!  in  unfair  or  ele!e;e!i)tive  conelue:t 
by:  as.se!.ssing  fe!e!s  fe)r  payments  maele  e)n 
e)r  before  :i  paymemt  elne  date;  as.sessing 
e)r  e;olle!e:ting  fenis  ne)t  authorizeel  by  a 
.seeairity  in.strumemt  eer  mortgage. 
misre!pre!senting  informatie)n  relating  te) 
a  le)an  me)elifie:atie)n  eer  .set  forth  in  an 
affielavit.  ele!e;laratie)n.  or  eether  swe)rn 
statement  detailing  a  be)rre)we!r’s  defaidt 
anel  the  .s(!rvie;e!r’.s  right  te)  fe)re!e:le).se!: 
failing  to  e:e)mply  with  e:ertain 
|)rovisions  eef  RlvSHA;  eer  lailing  to  eleal 


Ni-\v  '^Drk  Sl;tt(!  Ui!parlni(!iil  dI  Kiiiiinciiil 
.Si!r\  i(:os.  I'Aplaiiatory  .Ml  Institutions  l.otlor 
(Octohor  7.  7e)12).  availahin  at  htij):// 
iv\\w.(lls.ny."ov/lc‘ial/m!^ulati()nsfimiT‘i(:nry/ 
lHiiikiii;^/(ir4 1  (III .him  (last  a(:<:i!SS(!(l  Doc.  7.  2t)12). 

'•:<  N.Y.C.R.R.  cl  scq. 

.S>f(jil.  Civ.  Coda  S  2i)2:t.ii. 


with  a  betrreewer  in  ge)e)tl  faith. Furthe!!', 
Massae.husedts  has  reu'.ently  preepee.seel 
new  re)gnhitie)ns  te)  ])re)te!e:t  t;t)n.sume!r.s 
with  retsjieul  te)  me)rtgage  .setrviedng 
prae:tie;e!.s.  ine.lueling  with  re!.spe!e:t  te)  le)s.s 
mitigatie)!)  i)re)e;eelnre!.s. 

C.  HESPA  and  livi’iilation  X 

(ie)ngre!s.s  e)riginally  e!nae:te!ti  the  Retal 
Fstate  .Settletment  Hre)e:e!eh)re!s  Ae:t  ))f 
1074  (RfkSHA)  bitseel  e)n  finelings  thiit 
.signifie:;mt  re!fe)rms  in  the  rexil  estate! 
settlement  ])re)e:e!ss  were  ne!e!ele!el  te) 
ensure  that  e;e)nsnnie!rs  are  pre)viele!el 
with  gre!ate)r  anel  nieere!  timely 
informiitie)!!  e)n  the  nattire  anel  e:e).st.s  e)f 
the  resielential  real  e!state!  .settletnent 
pre)e;e.ss  anel  are  ])re)tee:teel  fre)m 
unne)e:e!s.sarily  high  .settlement  e;harge!s 
causeel  by  e;e!rtain  abusive  praetie:es 
founel  by  (]ongre!.s.s.  .See  12  II..S.C. 

2()()l{a).  In  1990.  Ceengreyss  .nneneleel 
RE.SHA  by  aeleling  a  new  se!e:tie)n  0 
e:e)veri!ig  i)erse)ns  responsible!  fe)r 
se!rvie;ing  fe!ele!ri)lly  re!hiteel  me)rtgage! 
le)ims  atid  im])e)sing  e)n  sne:h  se!rvie:e!rs 
e:ertain  eebligatieens.-*^  The!se  ineilndeel 
re!e)uire!el  eli.se:le).sure!.s  <tt  <ipplie;atie)n 
e:e)ne:erning  whethe!!’  the!  lemeler  inteneleel 
te)  .servie:e!  the  me)rtgage!  le)an  emel 
elise:le).sure!s  u])e)n  an  <ie:tnal  triinsfer  e)f 
servie:ing  rights. RE.SHA  .se!e:tie)n  0 
further  im])e)seel  substantive  emel 
eli.se;le).sure  renjuiremeaits  fe)r  e!se:re)W 
iie;e:e)nnt  man;ige!me!nt  anel  reKpiireul 
servieiers  te)  re!spe)nel  te)  “eiualified 
written  re!eiue!sts” — written  erre))’ 
re!se)lntie)n  e)r  infe)rmatie)n  re!e|ne!sts 
relating  te)  the  “se!rvie:ing”  e)f  the 
be)rre)wer'.s  mortgage  le)<m. 

.Se)e:tie)n  19(a)  e)f  RE.SHA  :mthe)rize!s  the 
Hureuni  (<mel  fe)rmerly  elireuteul  the 
De!i)artnient  e)f  He)using  emel  Urbiin 
De!vele)])nu!nt  (HUD))  te)  pre.seaibe!  such 
rules  and  re!gidatie)ns.  to  make  sue:h 
inte!r|)r(tatie)ns.  anel  te)  grant  sue:h 
reasonable  e!xemptie)ns  for  e:lasse.s  of 


‘■'O.AR  i;!7-e)2e)-e)8e),">.  Nulahly.  Or(!<4on  s 
ni{;ulations  initially  iinphniKailod  inortga”!! 
s(!i'\  icii)}"  r(i(pni(iin(!nts  with  I'ospoct  to  opon-cjud 
linos  (ilCrodil  (lionu;  oqnitv  plans)  and.  liirthiM'. 
|■(!()uil■(!d  s(!rvit:(!is  to  comply  with  CSR  guidolinos 
Idr  loan  inodilications.  Ontgon  snspinnKal  those 
rociuiromonts  and  |■(!issnod  tin;  i  nloaseiAR  i;{7- 
()2t)-t)tt().'j  on  tho  basis  that  such  snsponsion  was 
no(:(!ssary  to  laciilitato  complianco.  .S'oo  In  tho  matt(M' 
ol:  .Snsponsion  ol  OAR  1  H7-e)2))-))8t)()  and 
Adoption  olO.XR  i;)7-e)2t)-t)t!().'i  (l''i!hrnarv  15. 
21)12).  availahio  at  /i///).//n  n  ir.on’”0(i;)i/(/.o;;g/ll'o/) 
sil(-Alliithmcnls/.\Iisc"i>2l)I'A(mls%2llAII(ichmciils/ 
(  )Alt"n2l)  I  :t7-()2l)-()HI)r>  "',,21)2  "„20 1 .1  "„2I)  1 2  "n2l> 

A(  !"„2l)Scnii:i  n;4"„2l>lhi  21)1  l>l>.l-4l)  1 771.1x11  (\nsi 

accossod  |an.  ti.  2tU:<). 

"'Si-i-  I’l'oss  Roh!as(!.  Ma.ssachnsotts  Division  ol 
Hanks  I’roposcts  Now  .Standards  Idr  .Vlortgago 
.Servicing  (.Nov.  ».  2t)i2).  availahh;  at  hllj):// 
\v\v\\'.nuiss.f>i)v/o(:(ihr/(l()i:s/(l(>l)/sl<i)nl<ii(ls-l()r-m()rl- 
scn'icin’>2ll 1 2.1x11  acc(!ss(!d  )an.  ti.  2tn;i). 

I’nhiic  Law  1t)l-ti25.  lt)4  .Stat.  4t)7‘)  ( lildO). 
siiclions  !)4 1-42. 

"'See  12  II..S.C.  2lit)5(a)  through  (o). 

'"See  12  U.S.C.  2titl5(o)  and  2tit)!). 


tnins.ititions,  as  may  be  nee:e!ssary  to 
iitihieve  the  juii'iioses  of  RE.SHA.  Son  12 
U.S.C.  2()17(a). 

Historitiiilly,  Regulation  X,  24  CFR 
]);irt  H.SOO.  implementeel  RE.SHA.  Cenenil 
riileimiking  authority  for  RlvSHA 
transferreel  to  the  Hurean  on  )nly  21. 

2011.  .Sf.*e!  setitions  lOOl  .mil  1098  of  the 
Dotld-Iuiink  At;t.  Hursuant  to  the  Doelel- 
I’nink  Act  iintl  RfkSHA.  as  ameneletl.  the 
Huretui  publisheel  for  pnblie:  tiomment 
ill!  interim  final  rule  establishing  a  new 
Regiiliition  X.  12  (',FR  part  1024, 
implementing  RlvSHA.  70  FR  78978 
(Dee:.  20,  2011).  The  Hiireau's  Regulation 
X  took  effetit  on  Detiember  80,  2011.  The 
reepiirements  in  .section  0  of  RESHA  for 
mortgage  servicing  are  im|)lemented 
primarily  by  S  1824. 21. 

D.  Tho  Dodd-Enink  Act 

The  Doiltl-Fnink  At:t  impo.ses  t:ertain 
new  reeinirements  relateel  to  mortgeige 
.servitiing.  As  set  forth  above,  some  of 
the.se  new  reepiirements  are 
iimenelments  to  RE.SHA  aelelresseel  in 
this  final  rule  anel  others  are 
iimenelments  te)  TIEA,  aelelreisseHl  in  the 
2018  TII.A  .Servie:ing  Final  Rule. 

.Sectie)!!  1408  e)f  tlie  De)eld-l‘’rank  Act 
iieleleel  new  se!e;tie)n.s  0(k),  0(/).  iind  0(m) 
te)  RE.SHA.  12  U..S.(].  200,').  .Se!e:tie)ns 
0(k)(l)(A).  0(k)(2),  0(/)  anel  0(m)  imjeee.se 
restrielieens  een  servic.eirs  with  respeieit  to 
fe)re:e!-pliie:e!el  insiiriine;e!.  .Si)e!e:ifie:ally, 
.se!e;tie)n  0(k)(l)(A)  of  RE.SHA  preevieleis 
that  a  seirvieie!!’  may  ne)t  eebtain  feereie- 
pliieieel  hazarel  insurane;e  with  reispeuit  te) 
anv  pre)pe!rty  .seeiureiei  by  a  feielerally 
reliiteiel  me)rtgage!  unless  there!  is  a 
remsonable  basis  te)  believe  the  be)rre)wer 
has  faileel  te)  e:e)mply  with  the  le)an 
e:e)ntrae:t's  reepiireMiient  te)  maintain 
])roperty  insnrane;e.  Further,  unele!r 
se)e:tie)n  ()(/)  of  RE.SHA.  a  .servie;er  is 
ele!emed  not  to  have  a  re!ase)nable!  basis 
fe)r  obtaining  fore:e-pIae;eel  insurance, 
unless  the  .servie:e!r  sends  te)  the 
be)rrowe!r,  by  first-class  mail,  two 
written  ne)tie:e!S.  The  fir.st  ne)tice!  must  be 
.sent  at  least  45  elays  before  im])e)sing  on 
the!  borre)we!r  any  e:hiirge  fe)r  fe)re:e-phie:eel 
insnrane:e,  anel  the  se!e:oneI  ne)tie:e  must 
be!  sent  at  least  80  elays  after  the!  first 
written  neetice  and  at  least  15  elays 
beelbre  impeesing  e)n  the  be)rre)we!r  any 
eiharge  for  fe)re:e!-plae;ed  insurane;e!.  The 
ne)tie:e!s  must  re!niinil  be)rre)we!rs  of  the!ir 
e)bligatie)n  to  maintain  hazarel  insnrane:e 
e)n  the  pre)])erty,  eilert  borre)wers  te)  the 
,se!rvie:e!r’s  hu:k  e)f  evieleneie  e)f  in.snrane:e! 
e:e)verage!,  tell  be)rre)we!r.s  what  thew  must 
ele)  te)  i)re)viele  pre)e)f  e)f  hazarel  insurance 
e;e)ve!rage,  anel  state  that  the  .servicer  may 
e)btain  e;e)ve!rage!  at  the  be)rre)wer’s 
expen.se  if  the  borreewer  fails  to  jireeviele 
e!viele!ne:e!  e)f  e:e)ve!rage.  Uneler  se!e:tie)n 
0(/)(8)  e)f  Rli.SHA.  within  fifteen  elays  e)f 
re!e:ei])t  by  a  ,servie:er  of  a  borrowe!r’.s 
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existing  insurance  coverage,  servicers 
must  terminate  f()rce-])lac(!(l  insurance 
coverage  and  ndiind  to  the  borrower  anv 
])reiniinns  charged  during  anv  period 
when  the  borrower  had  hazard 
insurance  in  ])laci!.  Mnally,  section  (i(in) 
of  RlvSI’A  nuinires  that  all  charges 
im])osed  on  the  borrower  relatcul  to 
force-placed  insurance,  apart  from 
charges  subject  to  State  regulation  as  the 
business  of  insurance,  mu.st  he  bona  fide 
and  reasonable. 

Section  1483  of  the  Dodd-Frank  Act 
further  added  section  (){k)(l  of 

RFSPA,  which  prohibits  certain  acts  and 
j)ractices  by  servicers  of  federally 
related  mortgage  loans  with  regard  to 
responding  to  borrower  assertions  of 
error  and  retpiests  for  information. 
Specifically,  section  (i(k)(l)(B)  of  RESPA 
prohibits  sca  vicers  from  charging  f(;es 
for  res])onding  to  valid  cpialified  written 
nupiests.  Section  (i(k)(l)(C)  of  RESINA 
provides  that  a  servicer  of  a  hulerally 
related  mortgage  loan  must  not  fail  to 
take  timely  action  to  respond  to  a 
borrower’s  recpiests  to  correct  errors 
relating  to:  (1)  Allocation  of  ])ayments; 
(2)  final  balances  for  ])urposes  of  paving 
off  the  loan;  (3)  avoiding  foriuilosure;  or 
(4)  other  standard  .servicer  duties. 
Finally,  section  (i(k)(1)(D)  provides  that 
a  servicer  must  res])ond  within  ten 
business  days  to  a  nujuest  from  a 
borrower  to  provide  the  identity, 
address,  and  other  relevant  contact 
iiddrmation  about  tin;  owner  or  assignee; 
of  the  loan.  In  addition,  section  ]4fi3(c) 
amends  section  (i(e)  of  RESPA  to  reduce 
the  amount  of  time  within  which 
servicers  must  corr(;ct  errors  and 
resjjond  to  reque.sts  for  information. 
.Section  14(i3(h)  and  (d)  of  the  Dodd- 
Frank  Act  amended  sections  8(1)  and 
8(g)  of  RE.SPA  with  re.s])ect  to  penalties 
for  violation  of  section  8  of  RE.SPA.  and 
refund  of  escrow  account  balances, 
respee:tively.‘*‘’ 

Finally,  .section  1483(a)  of  the  Dodd- 
Frank  Act  adds  section  8(k)(l)(E)  to 
RE.SPA,  which  jirovides  that  a  s(;rvicer 
of  a  federally  related  nu)rtgage  loan 
must  “comi)ly  with  any  other  obligation 
found  by  the  iBiirean),  bv  regulation,  to 
be  appropriate  to  carry  out  the 
consumer  ])rotection  purposes  of  this 
Act."‘“  This  ])rovision  provides  the 
Bureau  anthoritv  to  establish 
])rohil)ition.s  on  servicers  of  federally 
r(;lated  mortgage  loans  a|)pro])riate  to 
carry  out  the  consumer  jirotection 


■"’As  si!t  loiili  Ijolow.  siiclidii  14():i((l)  is 
iin|)l(!inonti!(l  l)y  ?!  U)24.:{4(l))  ol  this  nil(!.  .Suction 
14(>:t(l)).  Iiowovcr.  is  not  ini|)l(Mnonl(ul  bv  tins 
riilciniikiiif;.  At:conlin"ly.  |)ursu<inl  to  s(!ctioo 
14()l)((:)  ol  tiu!  Uodd-Kriink  Act.  tlio  iimciulnunits  to 
suction  (ill)  ol  KHSl’.X  in  section  14ti:i(l))  of  the 
Uodd-Knink  Act  :ire  (d'lective  as  of  lann.iry  21.  20 Kl. 

■>'  12  2li0."i(k)(l)(i;). 


pni'iioses  of  RE.SPA.  As  disciis.sed 
below,  in  light  of  the  systemic  jiroblems 
in  the  mortgage  servicing  industrv 
discn.ssed  above,  the  Bnritan  is 
exercising  this  authority  in  this 
rulemaking  to  implement  protections  for 
borrowers  with  res|)(;ct  to  mortgage 
sitrvicitig. 

.Section  1()22(1))(1)  of  the  Dodd-Frank 
Act  authorizes  the  Bitrean  to  prescribe 
rules  “as  may  be  necessary  or 
a])proj)riate  to  enable  the  Bureau  to 
administer  and  carry  out  the  purposes 
and  objectives  of  the  Federal  consumer 
financial  laws,  and  to  prevent  evasions 
thereofl.j"  12  U.S.C.  .'1.S12(1))(1).  RE.SPA 
and  title  X  of  the  Dodd-Frank  Act  are 
Federal  consumer  financial  laws. 
Accordinglv,  the  Buniau  proposed  to 
exercise  its  authority  under  section 
1022(1))  of  the  Dodd-Frank  Act  to 
jirescribe  rules  to  carry  out  the  purjio.ses 
of  RE.SPA  and  title  X  and  jirevent 
evasion  oftho.se  laws. 

III.  Summary  of  the  Rulemaking 
Process 

y\.  Oiitivdch  and  (jonsaniar  Tasting 

The  Bureau  has  conducted  extensive 
outreach  in  develo|)ing  the  Final 
.S(;rvicing  Rules.  Prior  to  issuing  the 
Proiiosed  .Servicing  Rules  on  August  10. 
2012,  Bureau  staff  met  with  consumers, 
consumer  advocates,  mortgage  servicers, 
force-placed  insurance  carriers,  industrv 
trade  associations,  other  Federal 
regulatory  agencies,  and  other  interested 
])arties  to  discuss  various  a.s])ect.s  of  the 
statute,  servicing  industry  o])eration.s. 
and  consumer  harm  impacts.  Outreach 
included  meetings  with  numerous 
individual  .servicers  to  understand  their 
o])erations  and  the  potential  b(;nefits 
and  burdens  of  the  ])ropo.sed  mortgage 
servicing  rules.  As  discussed  above  and 
in  connection  with  section  1022  of  the 
Dodd-Frank  Act  below,  the  Bureau  has 
also  consulted  with  relevant  Federal 
regulators  both  regarding  the  Bureau’s 
specific  rules  and  the  need  for  and 
potential  contents  of  national  mortgage 
servicing  standards  in  general. 

Further,  the  Bureau  solicited  input 
from  small  servicers  through  a  .Small 
Busine.ss  Review  Panel  (Small  Business 
Review  Panel)  with  the  Ohief  (k)nn.sel 
for  Advocacy  of  the  .Small  Business 
y\dmini,stration  (Advocacy)  and  the 
Administrator  of  the  Office  of 
Information  and  Regnlatory  Affairs 
within  the  Office  of  Management  and 
Budget  (OMB).'^  The  Small  Bn.siness 


■'-llu!  ,Sin;ill  Itiisiacis.s  Kdf'uhilorv  biilorciMnonl 
I'airiio.ss  Act  of  lOlHi  nHiiiinis  Ihc  ISunNiu  to  coinadU! 
a  .Small  liicsinoss  Kcivimv  l’;mi!l  bcloro  pro|)o,sin<>  a 
rule  thill  m.iy  hiivo  <i  .si»iiil1c<ml  ocoiioinic  impact 
Ol)  ii  subslimliiil  iiiimbor  of  siiiiill  onlilio.s.  .See 
I’liblic  l.aw  lt)4-121.  lit.  II.  1 10  .Stal.  H47.  it.'j?  ( li)il(i) 
(as  amomlod  by  I’ul).  I,.  1  U)-2K.  sue.  «;H)2  (2007)). 


Review  Panel’s  findings  .md 
recommendations  are  contained  in  the 
.Small  Business  Review  Panel  Report.*-* 
'fhe  Bureau  has  adopted 
recommendations  provided  bv  tbe 
participants  on  tin;  .Small  Business 
Review  Panel  and  includes  below  a 
discussion  of  sucb  recommendations  in 
connection  with  the  a])j)licahle 
reciuirement. 

I’urther,  prior  to  the  issuing  the 
Propo.sed  .Servicing  Rules  on  Augu.st  10, 
2012.  the  Bureau  engaged  K’.F  Macro 
(Macro),  a  re.search  and  consulting  firm 
that  specializes  in  designing  di.sclosures 
and  consumer  testing,  to  conduct  one- 
on-one  cognitive  interviews  regarding 
disclosures  connected  with  mortgage 
.servicing.  During  the  finst  cpiarter  of 
2012,  the  Bureau  and  Macro  worked 
clo.sely  to  develop  and  test  di.sclosures 
that  would  satisfy  the  retpiirements  of 
tbe  Dodd-Frank  Act  and  provide 
information  to  consumers  in  a  manner 
that  would  be  understandable  and 
useful.  These  disclosures  related  to  the 
force-placed  insunmee  notices  set  forth 
in  this  rule,  as  well  as  the  ARM  interest 
nite  adjustment  notices  and  the  ])erit)dic 
stiitement  di.sclosure  .set  forth  in  the 
2013  'I'lEA  .Servicing  Final  Rule. 

Macro  conducted  three  rounds  of  one- 
on-one  cognitive  interviews  with  a  total 
of  31  jiiirticipants  in  the  Biiltimore, 
Miirvhmd  metro  are.i  (Towson, 
Maryland),  Memphis.  Tennes.see,  and 
Eos  Angeles,  (California.  Participtmts 
were  all  consumers  who  held  <i 
mortgage  loan  and  represented  a  range 
of  iiges  and  education  levels.  Efforts 
were  made  to  recruit  a  significiint 
number  of  participants  who  had  trouble 
milking  mortgage  jiayments  in  tbe  la.st 
two  years.  During  the  interviews, 
participants  were  shown  disclosure 
forms  for  periodic  statements,  ARM 
interest  rate  adju.stment  notices,  anil 
force-placed  insurance  notices. 
Participants  were  asked  specific 
(|ue.stions  to  test  their  understanding  of 
the  information  pre.sented  in  each  of  the 
disclosures,  how  easily  they  could  find 
various  pieces  of  information  jire.sented 
in  each  of  the  disclosures,  and  how  thev 
would  use  the  information  pre.sented  in 
each  of  the  disclosures.  The  disclosures 
were  revi.sed  after  each  round  of  testing. 

After  the  Bureau  i.ssued  the  Proposed 
.Servicing  Rules,  Macro  conducted  a 
fourth  round  of  one-on-one  cognitive 
interviews  with  eight  participants  in 
Philadeli)hia.  Pennsylviuiia.  Again, 
participants  were  consumers  who  held 


‘  .SV’c  U..S.  Consiinior  Fin,  I’rot.  IUir(!iiii.  Find/ 
//c/idi'/  ol  llu!  Snioll  Ihisinoss  Itovioiv  I’onirl  on 
(.'/•V’/i’.s-  l’roi)os(ils  I  'n(l(n  (A>nsi(lortilion  for  Mori 
S(n^■icing  l{nl(fmakin<’  ()iino  1 1.  2012)  (".SllRFFA 
F'iiiii)  Knport").  .iviiil.ibb!  .it  http:// 
u\\\\,ronminwrlin(inco.;^ov. 


10704  Federal  Register / Vol.  78,  No.  31 /Tliursday,  February  14,  2013 /Rules  and  Regulations 


a  mortgage  loan  ami  niprcisented  a  rangi; 
ol  ages  and  education  Uivels.  During  the 
interviews,  participants  were  askcul  to 
review  two  diifijnMit  vcnsions  of  a 
.servicing  transler  notice  and  (iarly 
intervention  model  clauses,  which 
relate  to  rcMiuirements  the  Hnrean  is 
im|)lementing  under  RFSl’A. 

I’artici pants  were  asktul  spiicific 
(luestions  to  test  their  reaction  to  and 
understanding  of  the  content  of  the 
.servicing  transler  notice  and  the  early 
intervention  model  clauses.  This 
process  was  rep(!ated  for  each  of  the  five; 
clauses  being  tested.  .Specific  findings 
from  the  consumer  te.sting  are  discussed 
in  detail  throughout  where  relevant.-** 
One  ct)mmenter.  identifying  itself  as  a 
research  organization.  ohser\'ed  that  the 
consumer  testing  the  Bureau  has 
conducted  with  resjject  to  the  mortgage 
servicing  disclosures  follows  the  path  of 
evidence-hastid  decision-making.  This 
commenter  asserted,  howener.  that  the 
Bureau  should  consid(;r  undertaking 
.steps  in  evaluating  the  pro])o.s(;d  forms, 
including  possibly  undertaking 
additional  tijsting  because  oth(;r 
consumer  financial  disclosures, 
including  the  forms  the  Bureau 
proposed  with  the  2012  I’lLA-RlkSBA 
i’ro])osal.  hav(!  gone  through  more 
testing.  At  tin;  same  time,  however,  the 
commenter  observed  that  the  decnia.sc'd 
leviil  of  testing  might  he  justilnul  on 
various  grounds,  such  as.  for  example. 
th(!  fact  that  studies  have  found  that 
small  nnmlxirs  of  individuals  can 
identify  the  vast  majority  of  usability 
l)rohlems.  the  fact  that  the  testing  was 
done  with  participants  familiar  with 
mortgages,  and  tin;  fact  that  the  Bureau 
is  working  on  a  tight  scluulule  to 
finaliz(i  rules  by  )anuarv  21, 2013  when 
•statutorv  provisions  would  go  into 
(ifliict. 

The  Biinuni  believes  that  the  testing  it 
conducted  is  apjjrojjriate.  3'he  Bureau 
ohsiirves  that  the  forms  the  Bureau 
j)ro])o.sed  as  part  of  the  2012  3'IbA- 
RIvSBA  Bro|)osal  contained  significantlv 
more  complicated  financial  information 
than  th(!  forms  finalized  as  jjart  of  the 
cnrnmt  rulemakings.  Additionally,  tin; 
2012  TITA-RF.SBA  Brojxjsal,  when 
finalized,  would  substantially  change 
consumers’  mortgage;  shopping 
exp(;rience:  by  contrast,  the;  Final 
Mortgage  .Servicing  Rules  are  int(;nd(;d 
to  im|)rove,  hut  not  suhstantiallv  alter. 
consuim;rs'  (;x])enence  with  th(;ir 
mortgage  servicers.  These  diff(;r(;nc(;s.  in 
t(;rm.s  of  levi;l  of  complication  and 
degr(;e  of  change  from  current  practice. 


■"  lot'-  Inl'I.  Iiu:..  Sumnidix  (>l  l•'inllinf>s:  Ihfsifin 
(iiiil  Tdsliufi  ()IM()i1<’(it’(‘  Scrvicin}’  Disclosurns  (An;;. 
2012)  ("MiH;io  Kuporl").  ayailiil)ld  (it  litlj):// 
wm\.ti!!iuliili(ins.;^()v/tt!(lo(:iuiwnlI)ct(iil:l)=(:i'PI}- 


justify  the  different  levels  of  resources 
the  Bunian  allocatiid  to  the  two  different 
testing  projects.  Lastly,  Macro’s  findings 
show  that  there;  was  notable  consisteaicv 
across  the  diff(;rent  rounds  of  testing  in 
terms  of  particijiant  comprehension 
that,  in  comhination  with  the;  Bur(;au’s 
exi)(;rtis(;  and  knowhalge  of  consum(;r 
understanding  and  h(;havior.  gave;  the; 
Bnre;au  e:e)nfiele;ne:e  tei  rely  ein  the;  feinns 
th.it  we;re;  eleveleipeel  <mel  re;fine;el 
threnigh  te;.sting  <is  a  hiisis  for  the;  meiele;! 
feirms  ine:luele;el  in  the;  Final  .Se;rvie;ing 
Rules. 

The;  Bureau  further  e;mphasize;s  that  it 
is  neit  re;lying  seilelv  em  the;  exmsumer 
te;sting  tei  ele;te;nnine;  that  any  partieadar 
efise:le)sure;  will  he;  e;ffe;e:tive.  The;  Bureau 
is  also  relying  on  its  knowle;eige  of.  ;mel 
e;x])e;rtise;  in,  exmsumer  unelerstaneling 
anel  be;havie)r,  :is  well  as  prine;ii)le;s  eif 
e;ffe;e:tive;  eliscleisure;  ele;sign. 

li.  Sincill  Biisint^ss  Ih^duUtiory 
Enforcttint^nt  Fainiass  Act 

As  re;e]uire;el  bv  .SBRFFA,  the;  Bure;an 
cemveneel  a  .Small  Business  Kevie;w 
I’.mel  te)  asse;ss  the;  impae.t  eif  the; 
iieissihle  rides  ein  smeill  .se;rvie:e;rs  anel  tei 
helj)  the;  Bure;au  ile;te;rmine;  tei  what 
e;xte;nt  it  may  be;  appreipriiite  to  e;e)nsiele;r 
aeljusting  the;.se;  stanelarels  for  small 
se;rvie:e;rs,  to  the;  e;xte;nt  |)e;nnitte;el  by 
law.  Thus,  on  April  2012,  the;  Bure;au 
pren'ieleal  Aelve)e:ae:y  with  the;  feirmal 
ne)tifie;atie)n  anel  e)the;r  infeinmitiem 
re;epdre;il  unele;r  se;e:tie)n  ()()0(b)(1)  eif  the; 
Ri;gulate)ry  i'’le;xil)ility  Ae:t  (RFA)  tei 
e;e)nve;ne;  the  jianel. 

In  eirele;!'  tei  eihtain  ie;e;elhae:k  freim  sm:dl 
se;rvie;e;r.s.  the;  Bure;au,  in  eainsnltatiein 
with  Aelve)e:!ie:y,  ielentifieel  five; 
e:ate;gorie;s  eif  small  eintitieis  that  mav  he; 
.suhje;e;t  tei  the;  prei|ieise;el  rule;: 

(iomme;re:ial  hanks/.savings  institutions, 
e:re;efit  unieins,  non-ele;]ieisiteiries  engageel 
]irimarily  in  leneling  funels  with  re;al 
e;state  as  e:eillate;ral,  nein-ele]iositorie;.s 
jirimarily  e;ngage;el  in  leian  .se;rvie;ing,  anel 
e:e;rtain  nein-]irofit  organizations.  tIu; 
Bure;au.  in  e;onsultatiein  with  Aelveie:ae;y, 
se;le;e:te;el  10  re;|)re;.se;ntative;s  tei 
partie:ipate;  in  the;  .Small  Bu.sine;.ss 
Re;vie;w  Banel  j)reie:e;s.s  freim  the; 
e:;ite;geirie;s  of  e;ntitii;s  theit  may  he;  .sulije;e:t 
to  the;  Broiiei.se;el  .Se;rvie:ing  Rule;s.  The; 
partie:i|iant.s  ine:luele;el  re;pre;se;nt{itive;s 
freim  e;ae:h  of  the;  e:ate;geirie;.s  iele;ntifie;el  by 
the;  Bure;au  anel  e:eim]irise;el  a  eliverse; 
greiuji  of  inelivieluals  with  re;giU'ii  tei 
geieigraphv  emel  tyjie;  eif  loe.ality  [i.c., 
rural,  urban,  sidiurlian.  eir  me;trei]iolitan 
areiiis),  as  ele;.se:rilie;el  in  i:ha|ite;r  7  of  the; 
.Small  Bu.sine;.s.s  Re;vie;w  B<me;l  Repent. 

On  April  10,  2012.  the  Bure;au 
e;onve;ne;el  the;  .Small  Busine;.ss  Re;vie;w 
Bane;l.  In  orele;r  to  e:eille;e;t  the  aelvie:e;  anel 
re;ceimme;nelations  eif  small  entity 
liartie;iiiants.  the  Panel  helel  em  eiutreiach 


me;e;ting/tele;e:einferene;e;  ein  Ajiril  24, 

2012  (Panel  Outre;ae:h  Me;e;ting).  Tei  help 
the;  small  e;ntity  ]iartie:ipant.s  |ire;]iare  for 
the;  Panel  Outreae:h  Me;e;ting,  the;  Peme;! 
e:ire:ulate;el  lirie;fing  materials  that 
summiirizeel  the;  preiposals  uneler 
e;einsiele;ratiein  at  that  time;,  peise;el 
eli.se;us.siein  i.ssue;s,  anel  ]iroviele;el 
informatiein  alieiut  the;  .SBRld-’A  |ireie:e;.ss 
gi;ne;rally.-*'’  All  10  small  entities 
partie:ipate;el  in  the;  Panel  Outre;ach 
Me;e;ting  e;ithe;r  in  persein  or  by 
telejiheine.  The;  .Small  Business  Re;vie;w 
Panel  also  ]ireiviele;il  the;  small  entities 
with  an  eijijiortunity  tei  submit  written 
fe;e;elhae;k  until  May  1,  2012.  In  respon.se, 
the;  .Small  Business  Revieiw  Panel 
re;e:e;ive;el  written  fe;eelhae;k  from  .I  of  the 
re;presentative;.s.*'’ 

On  )une  11. 2012.  the;  .Small  Busine;ss 
Re;vie;w  Pane;l  sulimitteel  tei  the;  Dire;e;teir 
eif  the  Bureau  the;  written  .Small 
Business  Review  Panel  Repent,  whie:h 
ine:lueles  the;  feilleiwing:  Bae;kgreiunel 
information  ein  the;  preipeisals  uneler 
e;ein.siele;ratiein  at  the;  time;  informatiein 
ein  the;  tvpes  eif  small  entities  that  weiulel 
he;  sulije;e:t  tei  those;  pre)]io.sal.s  anel  ein  the; 
]iartie;i pants  whei  were;  sele;e;te;el  tei  aelvise; 
the;  .Small  Business  Review  Pani;l;  a 
.summary  eif  the;  Panel’s  eintre;ach  tei 
eihtain  the  aelvice;  anel  re;c:omme;nelatiein.s 
of  those  partie:i]iant.s:  a  eli.si:us.sion  eif  the; 
e:eimme;nts  emel  re;e:eimme;nelatieins  of  the; 
jiartieiipants:  iinel  a  eli.seiussion  eif  the; 
.Small  Bu.sine;.ss  Re;vie;w  Pane;l  finelings, 
feie:using  on  the;  statutory  elements 
re;e]uin;el  unele;r  .se;e:tiein  (i03  eif  the;  RFA, 

U.S.O.  (i00(li)(.''i). 

In  e:einne;e:tion  with  issuing  the 
Projieiseel  .Se;rvie;ing  Rules,  the;  Bure;au 
e:are;fully  e;on.siele;re;el  the;  fe;e;elhae:k  freim 
the  small  entities  ]iartie:ipating  in  the; 
.SBRFFA  preie:e;s.s  anel  the;  finelings  anel 
re;e;eimme;nelatieins  in  the  .Small  Business 
Re;vie;w  Panel  Rejieirt.  'I'he  ,se;e;tion-hy- 
.see:tion  analyses  for  the  Final  .Servicing 
Rules  eliscuss  this  fe;eelliae;k  anel  the 
siie;e:ifie:  finelings  emel  ree:ommenelations 
eif  the  .Small  Busineiss  Review  Panel,  as 
a]iplie;alile;.  'Fhe  .SBRFFA  ]iroe:e;.ss 
preivieleel  the;  .Small  Bu.sine;ss  Review 
Panel  anel  the;  Bure;au  with  an 
eip]ieirtunity  to  ielentify  anel  exjileire 
oppeirtunities  tei  mitigate;  the;  liurele;n  of 
the;  rule;  on  small  e;ntitie;.s  while; 
ae;hie;ving  the;  rule's  ]iurjio.se;.s.  It  is 
im|ieirtant  to  neite,  heiwever,  that  the 


'  ’’I'Ik!  liuromi  |)i)st(iil  IIkisc;  iiiiilcM-inls  on  il.s  Woli 
silo  iiiid  iiiviUul  tli(!  puhlic  to  (Miinil  nnnarks  on  llu! 
niiiloriiils,  l’ii!ss  Koloasi;.  U..S.  {:onsum(!|-  l''iii.  I’rot. 
Iliiroau.  C.oiimimdr  l-'iiKinciiil  I’rotaclion  /liircdit 
Otillincs  lknr()\\  ('r-l‘iictnlly  AjiimHich  la 
Sdirixinii  (A|)r.  (I.  2I1I2).  (ivdihihhi  (it  http:// 
wwiv.consiniKdiiiuincc.iidv/prdssrdldiisds/ctinsiinun- 
liiuincidl-protdilion-htinunt-oiillinds-homnvdr- 
lrUm(ll\  -(ippro(ii:li-to-m()it;j,(iff(-S(;n'iciii}’/ 
acciissod  Ian.  (i.  2l)l.'0. 

■"■Tliis  writton  l(!(!dlia(:k  is  attaclind  as  appinidix 
A  to  tIu!  .Small  liusinoss  Koviow  I’annl  Riiiiorl. 
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.Small  Business  Review  Banel  j)re])are(l 
the  .Small  Busine.ss  Review  Panel  Re])ort 
at  a  preliminary  stage  of  the  pro])()sal’s 
(levelo])ment  and  that  the  report — in 
l)arti(;nlar.  the  I'indings  and 
nicommendations — should  hi; 
considered  in  that  light.  Any  o])tions 
identiluid  in  the  .Small  Busimiss  Review 
Panel  Report  for  reducing  the  j)ropo.sed 
rule's  nignlatorv  impact  on  small 
(iiitities  wen;  expressly  subject  to  further 
consideration,  analysis,  and  data 
collection  hv  the  Bnuian  to  ensure  that 
tlu!  options  ichmtified  wer(^  practicable, 
enforceable,  and  consistent  with 
RE.SPA,  TILA,  the  Dodd-Frank  Act.  and 
their  statutory  purposes. 

(j.  SimuiKirv  ol  tin;  PropostuI  Sarvicing 
Ruh 

The  2012  RFSPA  Servicing  Projjo.sal 
contained  mimerons  significant 
revisions  to  Regulation  X.  As  a 
preliminary  matter,  the  Bureau 
projxjsed  to  reorganize  Regulation  X  to 
include  three  distinct  snhj)arts.  .Snhpart 
A  ((General)  would  have  included 
geiKM'al  provisions  of  Regulation  X. 
including  provisions  that  applied  to 
both  snhpart  B  and  snhpart  (1.  .Sut)])art 
B  (Mortgage!  .settlenuint  and  e.scrow 
accounts)  would  have  included 
])rovisions  relating  to  setthiinent 
.services  and  escrow  accounts,  including 
disclosnrers  i)rovided  to  borrowers 
relating  to  .settlement  services.  .Snh])art 
C  (Mortgage  .servicing)  would  have 
included  provisions  relating  to 
obligations  of  mortgage  servicers.  The 
Bureau  also  propo.seicl  to  set  forth  a 
commentary  that  included  official 
Biirean  inter])retations  of  Regulation  X. 

With  res])ect  to  mortgage  servicing- 
related  provisions,  the  |)ro])osed  rule 
would  have  amended  existing 
])rovisions  currently  ])nhlished  in  12 
CFR  1024.21  that  relate  to  disclosures  of 
mortgage  servicing  transfers  and 
.servicer  obligations  to  borrowers.  The 
Bureau  jjrojm.sed  to  include  these 
provisions  within  snh|)art  C  as 

1024.33-1024.34.  The  Bureau  also 
])roposed  to  mov(!  certain  clarifications 
in  these  j)rovisions  that  were  ])revionslv 
published  in  12  CFR  1024.21  to  the 
commentarv  to  conform  the 
organization  of  these  provisions  with 
the  j)ro])o.sed  additions  to  Regulation  X. 

rlie  jjroposed  rule  would  have 
established  protxulnres  for  inve.stigating 
and  re.solving  alleged  errors  and 
responding  to  recpiests  for  information. 
The  propo.sed  nupurements  were  set 
forth  in  proposed  §§  1024. 3.'j-l 024.30. 
As  pro])o.sed.  the.se  sections  would  have 
r(!(|nired  servicers  to  respond  to  notices 
of  error  and  information  recjiiests  from 
borrowers,  including  (jiialified  written 
nKpiests.  The  Bureau’s  goal  was  to 


conform  and  consolidate  the  pre¬ 
existing  r(!()nirements  nmhir  RE.SPA 
a])])licahle  to  (pialified  written  retjnests, 
with  the  new  re(|iurements  impo.sed  hv 
the  Dodd-Frank  Act  through  tin: 
addition  of  sections  ()(k)(l)(C)  and 
0(k)(l)(D)  of  RE.SPA  to  respond  to  errors 
and  information  nuinests.  The  Bureau 
])ro|)os(!d  to  create  a  imifuid 
recjuirement  for  .servic(!rs  to  nispond  to 
notices  of  error  and  information 
nKjnests  provided  by  borrowers,  without 
regard  to  whether  the  notices  or  reejnests 
con.stitnted  (pialified  writt(!n  reepmsts.'’^ 
To  that  end,  the  jiropo.sed  rnl(!  would 
have  im])lemented  the  Dodd-Frank  Act 
amendments  to  RE.SPA  .s(!ction  (i(e)  by 
adjusting  the  timeframes  a])plicahle  to 
r(!spond  to  (pialified  written  r(!(]ue.sts,  as 
well  as  errors  and  information  reejnests 
generally,  to  conform  to  the  new 
rerpiirements. 

Propo.sed  §1024.37  would  have 
implemented  limitations  on  servicers 
obtaining  force-placed  insurance.  The 
proposed  rule  would  have  rerpnred 
servicers  to  provide  notices  to  borrowers 
at  (Xirtain  timeframes  h(!fore  a  servicer 
could  impo.se  a  charge  on  a  borrower  for 
f()rc(!-])lace(l  insnramx!.  Further,  the 
|)ropos(!(l  ride  would  have  nupiired  that 
charges  nilated  to  f()r(:(!-])lace(l 
insurance,  otlnir  than  charg(!.s  subject  to 
.State  regulation  as  tlu!  hnsirnKss  of 
insurance  or  authorized  by  Federal 
flood  laws,  he  bona  fide  and  reasonable. 
Finally,  the  jiroposed  ride  .sought  to 
reduce  the  instances  in  which  force- 
placed  insurance  would  he  neediul  by 
amending  current  §1024.17  to  reipiiri! 
that  when!  a  horrowi!!’  has  (!S(:r()we(l  for 
hazard  insurance,  sin'vicers  mn.st 
advance  funds  to,  and  disburse  from,  an 
(xscrow  account  to  maintain  the 
borrower’s  own  hazard  insurance  policy 
even  if  the  loan  obligation  is  more  than 
30  days  overdue.  The  jiropiKsed  rule  also 
would  have  imjilemented  the  Dodd- 
Frank  Act  amendment  to  RE.SPA  section 
0(g)  in  jirojjo.sed  §  1024.34(h)  by 
imiiosing  nupiirements  on  .s(!rvicer.s  to 

■'^As  (lis(:ii.ss(!(l  ImIow.  R0.S1V\  sels  lorlli  a 
"(lUiililHiil  wriltiai  r(!(|iii;.s("  miulianism  llir()ii<^li 
wiiicli  a  l)()rm\vi!i'  can  as.sart  an  nrror  lo  a  sni  victa' 
or  ro(|uo.sl  inlornialion  Iroin  a  .sorvicor.  .St'clion 
li(k)(l)((3  and  (i(k)(l)(l))  ot Kll.SPA  s(!t  lorlli  soparato 
ohiigalions  lor  sorvicors  lo  corrocl  lairlain  IV|Mfs  ol 
orrors  assort  oil  liv  liorrowors  and  to  provido 
inlornialion  lo  a  liorrowor  ro<*ardin>’  an  oivnor  or 
assi{>noo  of  a  inorigaoo  loan  williont  roldronco  to  llio 
"(inaliliod  wrillon  roipiosl  "  procoss.  Tlio  2012 
Kl’i.SI’A  .Sorvioiiif’  Proposal  would  liavo  inlojiratod 
iho  now  ro(|uiroinonls  iindor  Kli.SPA  lo  rospond  lo 
orrors  and  inlornialion  roiiuosls  with  Kli.SP.X's 
|)rooxistin}>  (|ualiliod  wrillon  roipiosl  procoss. 
Allliouoli  a  liorrowor  would  still  liavo  boon  alilo  lo 
snbniit  a  "ipialiliod  wrillon  roipiosl."  nndortlio 
proposod  rtilo,  a  "ipialiliod  wrillon  roipiosl"  would 
iiavo  boon  subjoct  lo  tlio  sanio  orror  rosointion  or 
inrornialion  roipiosl  roipiiroinonls  applicalilo  to  anv 
olbor  Ivpo  ol  wrillon  orror  nolico  or  inlornialion 
roipio.sl  to  a  sorvicor. 


refund  or  transfer  funds  in  an  escrow 
account  when  a  mortgage  loan  is  paid  in 
full. 

The  projiosed  rule  would  have 
imposed  obligations  on  servicers  in  four 
additional  areas  not  specifically 
reipiired  hv  the  Dodd-Frank  Act:  (1) 
.Servicer  policiiis  and  prociidiires,  (2) 
early  intervention  for  deliiujiient 
borrowers.  (3)  continuity  of  contact,  and 
(4)  loss  mitigation  procedures.  The 
|)()li(:i(!s  and  procedures  provision 
would  have  reiinired  servicers  lo 
imjilement  policies  and  procedures  to 
manage  doemnents  and  information  to 
achieve  defined  objectives  intended  to 
ensure  that  borrowers  are  not  harmed  hv 
.s(!rvicers’  information  management 
operations.  Further,  the  policies  and 
pr()C(!(hire.s  provision  would  also  have 
im]3()S(!(l  nHinirements  on  siirvicers 
regarding  record  retention  and 
management  of  siirvicing  file 
documents.  The  early  intervimtion 
provision  would  have  reijnired  servicers 
to  contact  borrowers  at  an  early  stage  of 
deliiujiiency  and  provide  information  to 
borrowers  about  available  lo.ss 
mitigation  ojitions  and  the  foreclosure 
jirocess.  The  continuity  of  contact 
lirovision  would  have  r(!(|iiired  servicers 
to  make  available  to  borrowers  direct 
jihone  access  to  iiersonnel  who  could 
assist  borrowers  in  |)nrsning  loss 
mitigation  options.  The  loss  mitigation 
procedures  would  have  reijiiiriul 
.servicers  that  offer  loss  mitigation 
options  to  borrowers  to  evaluate 
complete  and  timelv  applications  for 
lo.ss  mitigation  options.  .Siirvicers  would 
have  been  rerpiired  lo  permit  borrowers 
to  ajipeal  denials  of  timely  loss 
mitigation  apjdications  for  loan 
modification  programs.  A  servicer  that 
received  a  (:oni])let(!  and  tinuily 
application  fora  loss  mitigation  ojition 
would  not  ha\'e  been  able  to  proceed 
with  a  foreclo.sure  sale  nnle.ss  (1)  the 
servicer  denied  the  borrower’s 
apjilication  and  the  time  for  any  ajjpiial 
had  exjiired;  (2)  the  horrowiir  had 
declined  or  failiui  to  accept  an  offer  of 
a  loss  mitigation  option  within  14  days 
of  the  offer:  or  (3)  thi!  borrower  failed  to 
comjily  with  thi!  terms  of  a  lo.ss 
m i t  igat i on  agreement . 

D.  Ovan  iew  of  tlw  Coiniuonts  Rocoivod 

The  Bureau  received  apjiroximately 
301)  comments  on  the  Froiiosed 
.Servicing  Rules.  The  comments  came 
from  individual  consumers,  consumer 
advocates,  community  hanks,  large  hank 
holding  comjianies,  siicondary  market 
participants,  credit  unions,  non-hank 
servicers,  .State  and  national  trade 
associations  for  financial  institutions  in 
the  mortgage  business,  local  and 
national  community  groups.  Federal 
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and  .State  regulators,  acadeniics,  and 
otliers.  (>)inmenters  provided  teiHlback 
on  all  asj)e(:ts  of  the  Fropo.sed  .Servicing 
Rules.  Most  coiinnenters  tended  to  locus 
on  sj)ecinc  aspiicfs  of  the  proposals. 
Accordingly,  in  general,  the  comments 
are  discussed  Ixdow  iu  the  s(!clion-hv- 
.seclion  analysis. 

The  majoritv  of  (x)mm(!uts  were 
suhmilt(Ml  hv  mortgage  sia  vicers. 
indu.strv  groups  representing  servicers 
ami  husinesses  involved  in  the  servicing 
indu.strv.  Large  hanks,  communitx  hanks 
and  credit  unions,  non-hank  .servicers, 
and  industry  trade  as.socaations 
submitted  nearly  all  of  these  comments. 
The  .Small  nnsiness  Administration 
Office  of  Advocacy  submitted  a 
comment  and  the  nanaining  comments 
were  submitted  by  vendors  and 
attorney's  representing  industry 
intercjsts.  The  Bureau  also  received  a 
significant  numlxa’ of  comments  from 
consumer  advocacv  groups.  The  record 
akso  includes  a  .'i()-|)age  comment  by  the 
(iornell  e-Rulemaking  Initiative 
synthesizing  submissions  of  144 
registca'ed  partici])ants  to  (Cornell's 
Regulation  Room  ])roject.  R(!gulation 
Room  is  a  pilot  ])roject  designed  to  u.se 
diffenait  web  technologi(!s  and 
ap|)roache.s  to  enhance  public 
understanding  and  |)articipation  in 
Bunaiu  ruhanakings  and  to  evaluate  the 
advantages  and  di.sadvantages  of  these 
techni(|ues.  Finallv.  the  Bunam  also 
receivial  comimaits  from  the  .Small 
Business  Administration,  tin;  Federal 
Housing  Finance  Agency,  the  (kSFs.  and 
from  vendors  and  attorneys  rejjresenting 
industry  intere.sts. 

Indu.strv  commenters  and  their  trade 
associations  also  ])rovid(!d  comments 
nigarding  the  rulemaking  proce.ss.  and 
tho.se  comments  are  addnassed  here.^“  In 


■•“.‘■JoiiK!  commitntiirs  providiul  comnuails  slrictlv 
will)  rcspiK:!  to  llic  riiltMnakin^  pr(K:(!ss.  One  Iriidc! 
<iss(H:i<ili()ii  coiniiKaitiid  that  small  sca'viccirs  that 


that  regard,  community  hanks  and  their 
trade  iissociations  stated  tlnit  tlm  Bureait 
should  considttr  cumulative  hurdtm 
when  writing  reguhitions,  setting 
conmumt  (kuidlines,  iind  eflective  (kites. 
Th(as(!  commenters  Ixdieved  that  the 
comhimition  of  the  Bure.m’s  rules  .is 
well  as  the  im])act  of  Ba.sel  III 
reciuirements  with  resjxtct  to  accounting 
for  mortgiige  .servicing  rights  in  Tier  I 
ciipital  may  cause  disrujttions  across  all 
mortgage  imirket  .segments.  A 
community  h:mk  tradi;  tissociation 
indicated  that  community  hanks  art; 
likely  to  feel  the  imptict  of  the  rules 
more  acutely,  its  they  cannot  t.ike 
advantag(!  of  (tconomlits  of  scale  in 
mitigating  the  compliance  burden.  A 
community  hank  tradt;  association 
stated  that  the  Buntau  should  consider 
the  wide  diversity  among  servicer 
husiiKi.ss  models  and  adapt  regulations 
to  preserve  diversity  within  the 
stirvicing  indu.strv.  The  commenter 
emphiisized  that  community  hanks  have 
strong  ntputation  and  performance 
incentives  to  ensure  that  consumers  are 
provid(;d  a  high  level  of  .service. 

A  large  hank  and  <i  numhttr  of  trade 
associiition  comnumters  .stated  that  the 
Bureau  should  ht;  cognizant  of  imposing 
re(|uirenu!nts  and  stamhirds  pottmtially 
inconsistent  with  those  re(|uir(!d  by 
settlement  agntements.  consent  ordcas, 
and  (kSli  or  gov(M'mm!nt  instinmce 
])rogram  riHiuirements.  One  comiutmter 
stilted  that  the  Bureau  should  consider 
])reempting  .State  kiw  mortgiige  servicing 
reiiuirements  to  provide  legiil  iind 
regulatory  certainty  to  indu.strv 
participiints  that  iire  evahiiiting  the 
future  desirahility  of  maintiiining 
servicing  o])eriition.s.  A  number  of  trade 
iissociations  stated  that  the  Bureau 
should  not  issue  regulations  that  would 
impo.se  recpiirements  suhstantiallv 
similar  to  the  National  Mortgage 
.Settlement  on  mortgiige  .servicers  that 
are  not  jiarties  to  the  National  Mortgage 
.Settlement. 

The  Bureau  has  considered  each  of 
these  comments  relating  to  the 
cunuiliitive  imjiact  of  mortgiige 
regulation,  including  the  mortgage 
servicing  rules;  the  ])otentiiil  for 
inconsistent  results  with  current 
servicing  obligations,  including  .State 
law  and  the  Natiouiil  Mortgage 
.Settlement;  iind  comments  regarding  the 
diversity  of  servicing  business  models 
and  .servicer  sizes.  The  Bureiiu’s 
consideration  of  those  comments  is 
reflected  below  in  the  section-hy-section 
analysis  with  resjiect  to  various 
determinations  made  in  finalizing  the 
2012  RFSFA  .Servicing  Frojio.sal, 


(liiys  iill(!r  llu!  pr()|)()Siil  wiis  puhlisluMi  in  llu! 
FiMleral  R(!f*isl(!r  on  .S(!pt(!inl)t!r  17. 


including  the  determination  to  create 
clear  reciuirements,  the  determination  to 
maintain  consi.stency  with  current 
.servicing  obligations,  including  those 
imposed  by  .State  law  and  the  National 
Mortgage  .Settlement,  and  the 
consideration  of  exemptions  for  small 
.servicers. 

With  resjiect  to  ])reemption  of  state 
law.  the  Final  .Servicing  Rules  generally 
do  not  have  the  effect  of  prohibiting 
state  law  from  affording  borrowers 
broader  consumer  jirotections  relating  to 
mortgage  servicing  than  those  conferred 
under  the  Final  .Servicing  Rules. 
However,  in  certain  circum.stances,  the 
effect  of  specific  nujuirements  of  the 
Final  .Servicing  Rules  is  to  preempt 
certain  limited  aspects  of  state  law. 
.Specifically,  as  set  forth  helow, 

4?  11)24.41(0  liars  a  servicer  from  making 
the  first  notice  or  filing  recpiired  for  a 
foreclosure  jirocess  unless  a  borrower  is 
more  than  120  days  delimjuent, 
notwithstanding  that  state  law  mav 
permit  any  such  filing.  Further, 

§  1024.33(d)  incor])orates  a  jire-existing 
provision  in  Regulation  X  that 
implements  RF.SFA  with  respect  to 
preemption  of  certain  state  law 
disclosures  relating  to  mortgage 
servicing  transfers.  In  other 
circumstances,  the  Bureau  explicitly 
took  into  account  existing  standards 
(both  .State  and  Federal)  and  either  built 
in  flexibility  or  designed  its  rules  to 
coexist  with  those  standards.  For 
examjile,  as  discussed  helow.  the 
Bureau  took  into  account  the  loss 
mitigation  timelines  and  “dual¬ 
tracking”  ])rovision.s  in  the  National 
Mortgage  .Settlement  and  the  (California 
llomeowmir  Bill  of  Rights  and  designed 
timeliiuis  that  are  consistent  with  thosi; 
standards.  .Similarly,  in  designing  its 
early  intervention  ju’ovision  the  Bureau 
included  a  statement  that  nothing  in 
that  ])rovi.sion  shall  re(juire  a  servicer  to 
make  contact  with  a  borrower  in  a 
manner  that  would  he  prohibited  und(!r 
a])plicahle  law. 

A  number  of  commenters  jirovided 
comments  nigarding  language  access 
and  community  blight.  Two  national 
consumer  groups  urg(id  the  Bureau  to 
take  action  to  remove  harriers  horrow(irs 
with  limited  English-proficiency  face 
with  re.sj)(!ct  to  understanding  tlie  t(irm.s 
of  their  mortgagcis  Ixicau.sci  such  harriers 
might  make  the.se  borrowers  more 
vuliKirahle  to  had  servicing  practicuis. 
One  national  consumer  grou|)  urged  the 
Bureau  to  mandate  translation  of  all 
notices,  documents,  and  hills  going  to 
borrowers.  Another  national  consumer 
group  urged  the  Bureau  to  consichir 
re(|uiring  servicers  to  ])rovide 
disclosures  and  services  in  a  borrower’s 
preferred  languag(!,  noting  that  it 


|>iii1i(:i)>at(t(l  in  lluiSinall  l)iisin>!ss  Kctvinw  I’aiU!! 
process  (lid  not  liavc;  a(l(H|nal(!  liiiK!  to  |)r(!|)an!  lor 
till!  panol  (li.sonssion  and  provide;  appropriate;  datei. 
while;  anotli(;r  tnide;  association  (:oinni(;nt(;d  that 
lMx;aus(;  the;  Hnr(;airs  proposed  riil(;s  iire;  l(;n^thv 
and  l>(;(:inis(;  some;  rnl(;s  hiive;  ov(;rlap|>in^  (;onnn(;nt 
p(;riods.  (;a(:h  ol  which  has  lM;(;n  liniit(;(l  to  (>(l  (lavs, 
tile;  trade;  association  has  had  ditlicultv  (l(;(li(;iitina 
stilt!  to  (:onnn(;nt  on  the;  l!nr(;a(rs  pro|)osals.  As  s(;t 
lorth  in  this  Si;(:tion.  the;  Hnr(;an  hits  (:ondu(:t(;(i  the; 
rnli;inakin<;  pro(;(;ss.  including  the;  .SHKKI'A  proce;ss 
and  the*  pnhiic  coinineent  period,  in  ii  iniinn(;r  that 
|irovi(le;d  as  much  I1(;\ihility  as  possible;  to  r(;(:(;iv(; 
t(;(;(lhiick  Ironi  the;  .SHKIil'  A  participants  iind  pnhiic 
conini(;nti;rs  in  li^ht  ot  the;  deiiidlineis  ri;(piir(;(l  lor 
the;  nileaniikin^.  'riie;  Hiireiiiii  iissisteid  the;  .Sli;\  in 
ciills  and  outri;ii(:h  with  small  (;ntitv  parlici|)antK  to 
ohtiiin  anv  (:oinin(;nts  not  S(;t  lorth  durinj^  the;  panel 
oiilr(;ii(:h  wieh  the;  sniiill  (;nlily  r(;pr(;s(;ntaliv(;s. 
l'iirlh(;r.  with  r(;sp(;ct  to  pnhiic  connneaits.  the; 
Hiireiaii  l>e;liev(;s  tliiit  the;  public  had  a  in(;iinin^lul 
o))porlunily  to  comm(;nl.  which  is  (;vid(;nc(;d  by  the; 
si^nilicant  iuimh(;r  o!  coiunieaits  r(;c(;iv(;(l  and  their 
l(;n'4lh.  ’I'he  Huri;iui  (iir(;r(;d  til  (lavs  from  August  10. 
2012  tlirougli  ()ctoh(;r  0.  2012.  lor  comment:  and  22 
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represents  a  population  that  speaks 
more  than  100  different  dialeils. 

Finally,  one  (:onunent(!r  suggests  that 
the  Bureau  should  not  oidy  mandate 
disclosures  in  other  languages  hut  also 
should  r(!{|nin!  servicers  to  provide 
language-caj)ahle  staff  to  assist 
borrowers  with  limited  English  skills. 
With  respect  to  neighborhood  blight,  a 
coalition  of  consumer  advocacy  groups 
and  a  consumer  advocate  that 
partic;ipated  in  outreach  with  the 
Bureau  cf)mmented  that  the  Bureau 
■shoidd  consid(!r  implementing 
regulations  to  manage  neighborhood 
blight  by  recpuring  servicers  to  maintain 
real  estate  owned  (REO)  ])roperty  to 
decent,  safe,  and  sanitary  standards 
capable  of  purchase  by  borrowers  with 
Eli  A  financing. 

Although  .some  of  these  specific 
nupiests  exceed  the  .scojje  of  the 
rulemaking,  the  Bureau  takes  seriously 
the  im])ortant  considerations  of 
avoiding  neighborhood  blight  and 
language  access.  The  Bureau  recognizes 
the  challenges  borrowers  with  limit(!d 
English  ])roficiency  face  in 
under.standing  the  terms  of  their 
mortgage.  The  Bunnm  believes  that 
.servicers  should  communit;ate  with 
borrowers  clearly,  including  in  the 
borrower's  native  language,  when; 
])os.sil)le,  and  especiallv  when  lenders 
advertise  in  the  borrower’s  native 
language.  The  Bureau  conducted 
Spanish  te.stingto  supj)ort  proposed 
rules  and  forms  combining  the  TILA 
mortgage  loan  di.sc;lo.sur(5  with  the  Good 
Faith  Estimate  (GFE)  and  stateimmt 
recpnred  under  RESPA.  ,Se(?  77  FR 
.'j4848.  That  testing  under.scores  both  the 
value  of  disclosures  in  other  languages 
hut  also  the  challenges  in  translating 
forms  using  English  terms  of  art  into 
other  languages  to  assure  that  the 
foreign-language  version  of  the  form 
effectively  communicates  the  recpured 
information  to  its  readers. 

The  Bureau  has  not  had  the 
o]j])ortunity  to  test  the  disclosures  that 
the  Bureau  is  adopting,  or  the  j)re- 
existing  RESPA  di.sclosures,  in  other 
languages.  Accordingly,  the  Bureau  is 
not  imposing  mandatory  foreign 
language  translation  recjuirements  or 
other  language  access  reqinrements  at 
this  time  with  res])ect  to  the  mortgage 
servicing  di.sclosures  and  other 
Rupiirements  the  Bureau  is  adopting 
under  new  .suh])art  C.  Although  the 
Bureau  declines  at  this  time  to 
im])lement  recjuirements  rcigarding 
language;  access,  the  Bureau  will 
continue  to  consider  language  access 
g(;nerally  in  conn(;ction  with  develoj^ing 
disclosures  and  will  consider  furtlu;r 
recjuirccments  on  .servicer 
c;ommunication  with  borrowers  if 


aj)j)roi)riate.  With  re.sj)(;ct  to  REO 
j)ro|)erties.  the;  Bur(;au  continiu;s  to 
consider  wh(;th(;r  regulations  arc; 
ajcjcrojiriatc;  to  acldrc;.ss  the  maintc;nanc;c; 
of  |)ro|)c;rtic;.s  c)wnc;cl  by  lc;ndc;r.s  and  anv 
])olc;nti;d  residting  harm  from 
c;c)mmunity  blight. 

H.  Otluw  Dodd-Fmnk  Act  Mort^a^a- 
lUdatcd  lhdcm(ikin<^s 

In  addition  to  the;  Final  Sc;rvic:ing 
Rules,  the  Bureau  is  adojeting  several 
other  final  rulc;.s  and  issuing  one 
jjrojjosal,  all  relating  to  mortgage;  e:r(;elit. 
to  inijclement  re;e|uire;me;nt.s  of  title;  XIV 


Fe;ele;ral  age;ncie;.s  to  imjelement 
re;e]inreme;nts  for  mortgage;  aj)])rciisal.s  in 
title;  XI\^.  Each  of  the;  final  ridexs  follows 
a  ])ro|)e).sal  issued  in  2011  by  the  Board 
or  in  2012  by  the;  Bure;au  alone;  or  jointly 
with  e)the;r  Federal  ageneaes. 

(Collectively,  these  |)ro|)o.se;el  and  final 
ride;.s  are;  refe;rre;el  to  as  the  Title;  XIV 
Rideimikings. 

•  Ability  to  Uepov:  The;  Bure;im 
re;e:e;ntly  i.s.sue;el  :i  rede;,  following  a  May 
2011  |)ro|)e).sal  is.sue;d  by  the  Board  (the; 
Board’s  2011  A  I  R  Projiosal),-*”  to 
im|)le;ment  jcrovisions  of  the;  Dodd- 
Frank  Ae:t  (1)  re;e|inring  eaeditors  to 
determine;  that  a  consume;!'  has  a 
re;a.se)nahle;  ahilitv  to  re;|)iiy  e:e)ve;re;d 
mortgage;  loans  iinel  establishing 
standards  for  e:om|)liane:e;.  such  as  hv 
making  a  ■‘e|ualifie;d  mortgage,"  and  (2) 
esttihlishing  certain  limitations  on 
])re;])ayme;nt  ])e;naltie;s,  ])ur.suant  to  TIEA 
se;e:tion  120G  as  e;stal)li.she;el  by  Dodd- 
Fnmk  Ae:t  .se;e;tie)ns  1411,  1412,  and 
1414.  l.'j  ll.S.fC.  108‘)e:.  The;  Bureau’s 
final  rule;  is  referred  to  as  the  2018  ATR 
Final  Rule.  Simultaneouslv  with  the 
2018  ATR  Final  Rule,  the  Bure;au  i.ssued 
a  j)re)j)o.sal  to  amend  the;  final  ride; 
imjjlementing  the;  ahility-te)-re;j)ay 
re;t]uirememts,  including  by  the  addition 
of  e;xe;mj)tions  for  e;e;rtain  nonjirofit 
creditors  and  e.ertain  homeiownershij) 
stabilization  jjrejgrams  and  a  definition 
of  ii  “ejualified  mortgage”  for  certain 
loans  made  and  held  in  jjortfolio  by 
small  eaeditors  (the;  2018  ATR 
Goneairrent  Projjosal).  The  Bure;au 
ex])e;e:t.s  to  ae:t  on  the;  2018  ATR 
Ge)neairre;nt  Projinsal  on  an  e;x])e;dite;el 
basis,  so  that  any  e;xe:e;|)tion.s  or 
adjustments  to  the;  2018  ATR  Final  Rule; 
can  take;  e;ffe;e:t  simultane;e)u.sly  with  that 
rule. 

•  F.sea'fju'.s’;  The;  Bure;au  re;e:e;ntly 
i.ssue;d  a  rule,  following  a  Mare:h  2011 
j)ro])osal  i.ssued  by  the;  Board  (the; 
lloard’s  2011  Esea'ows  Projiosal).’’"  to 


I  K  27:!<)0  (M;iy  11. 2011). 
"'■70  l•■K  1  l.SOK  (Mar.  2.  2011). 


imjileanent  e;e;rtain  jirovisions  of  the; 
Dodd-Frank  Act  exjianding  on  existing 
rule;.s  that  re;e|uire  eisea'ow  ae;e:ount.s  to  he; 
established  for  highe;r-j)rie;e;d  mortgage 
loans  and  e:re;ating  an  exenijition  for 
certain  loans  held  by  eaeditors  ojieirating 
jiredominantly  in  rural  or  unele;rse;rveel 
are;ii.s.  |)ur.suant  to  TIEA  se;e:tion  129D  as 
e;.stal)li.she;el  by  Dodd-Frank  Ae:t  .se;e:tie)n.s 
1401.  l.'j  II.S.G.  1080(1.  The;  Bureiau’s 
final  rule;  is  re;fe;rri;el  to  as  the;  2018 
Ese:rows  P’inal  Rule;. 

•  IlOEPA:  Following  its  (uly  2012 
jirojiosal  (the;  2012  HOEPA  Projiosal),'’' 
the  Bure;au  re;i:e;ntly  is.sue;el  a  final  rule 
to  im])le;me;nt  Dodd-Frank  Ae:t 
re;eiuireane;nt.s  exjjanding  prote;e:tion.s  for 
"high-e:e)st  me)rtgage;.s’’  under  the 
Homeowneirshij)  and  Eepiity  Prote;e:tion 
Ae:t  (HCIEPA),  juirsuant  to  TILA  .se;e;tie)n.s 
108(l)h)  and  129,  as  ameaided  hv  Dodd- 
Frank  Ae:t  .se;e:tie)n.s  1481  through  1488. 
l.'l  II.S.G.  1002(hh)  and  1089.  The; 

Bure;au  also  is  finalizing  rule;.s  to 
inijileanent  e;e;rtain  title;  XIV 
re;e|uire;me;nts  c.oncerning 
home.'ownershij)  exninseling,  inedueling  a 
re;e]uire;me;nt  that  le;nde;r.s  jirovide  lists  of 
home;ownershi|)  e:e)un.se;lor.s  to 
a])])licant.s  for  feelerallv  re;late;el  mortgeige; 
loans.  |)ursuant  to  RE.SPA  .se;e:tion  .'j(c;). 
as  amended  by  Dodd-Frank  Ae:t  .se;e:tie)n 
14.'50.  12  II.,S.G.  2004(e;).  'I’he;  Bureau’s 
filial  rule;  is  re;fe;rre;el  to  as  the  2018 
IlOEPA  Final  Rule. 

•  Loon  Originotor  (ioinponsation: 
Following  its  August  2012  jirojiosal  (the; 
2012  Loan  Originator  Projiosal),’’-  the; 
Bureau  is  i.ssuing  a  final  rule;  to 
inijilement  jirovisions  of  the;  Dodd- 
Frank  Ae;t  re;e|uiring  certain  e;re;elite)rs 
and  loan  originators  to  me;e;t  e;e;rtain 
dutie;s  of  e;are,  inedueling  ejualification 
re;e]uireanent.s:  re;quiring  the; 
e;stal)lishment  of  exa  tain  e:e)m|jliane;e; 
l)roe:e;dures  by  dejiository  institutions; 
jirohihiting  loan  originators,  e:re;ditor.s. 
and  the;  affiliates  of  both  from  re;e:e;iving 
e;e)m|)ensation  in  various  forms 
(including  based  on  the  terms  of  the; 
transaeliem)  and  from  soure:e;.s  other  than 
the;  ce)nsume;r.  with  .sj)e;e;ified 
e;xe:e;])tie)ns:  and  establishing  re;striction.s 
on  mandatory  arbitration  and  finane:ing 
of  single;  jireniiiim  credit  insuranex;, 
jnirsuant  to  TILA  .sections  129B  and 
129G  as  e;.stahlishe;el  by  Dodd-Frank  Ae:l 
.se;ctie)ns  1402.  1408,  and  1414(a).  l.'l 
IL.S.G.  10891).  1089e;.  The;  Bureau’s  final 
rule;  is  re;fi;rre;el  to  as  the;  2018  Loiin 
Originator  Final  Rule. 

•  Appr(tis(ds:'Vho  Bure;au.  jointly 
with  other  Fe;ele;ral  agencie;s.'’-’  is  i.ssuing 


77  I'K  4!l()a()  (.\u>>.  1.").  2(112). 

■-  77  FK  .'■).S272  (.Sc'pl.  7.  2012). 

’ '  .Spi!i:ili(;!ill V.  llii!  Hi)anl  of  (lovornors  of  llio 
Fculora)  Ko.sorvo  .Sv.^loni.  Ilio  Olllco  of  l)io 

C'.iii<tiiiiicHl 


of  the  Dodd-Frank  Ae:t.  The;  Bure;au  is 
also  issuing  a  final  rule;  and  jilanning  to 
issue  a  jn'Ojio.sal  jointly  with  other 
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a  final  rule  iinpleinenting  Dodd-Frank 
Act  nuiuireinents  concerning  a])prai.sals 
for  higher-risk  mortgages,  pursuant  to 
'I’lI.A  section  125)11  as  established  by 
Dodd-Frank  Act  section  1471.  I.*!  l]..S.(k 
l(i.35)b.  This  rule  follows  the  agencies’ 
August  2012  joint  propo.sal  (the  2012 
Interagency  Appraisals  Fro])osal).’’"*  The 
agencies’  joint  final  rule  is  refernul  to  as 
the  2013  Interagency  Ai)i)rai.sals  f’inal 
Rule.  As  di.scussed  in  that  final  rule,  the 
agcmcies  plan  to  issue  a  su})plein(;nlal 
])ropo.sal  addre.ssing  potential  additional 
exemptions  to  the  appraisal 
nupnnanents.  In  addition,  following  its 
August  2012  proj)osal  (the  2012  EdOA 
Ajjpraisals  Fro j)osal the  Bureau  is 
issuing  a  final  rule  to  implement 
provisions  of  the  Dodd-Frank  Act 
reciuiring  that  creditors  provide 
ajjplicants  with  a  free  copy  of  written 
appraisals  and  valuations  developed  in 
connection  with  ap])lications  for  loans 
.secaired  by  a  first  lien  on  a  dwelling, 
pursuant  to  section  701(e)  of  the  Equal 
Credit  Opportunitv  Act  (ECOA)  as 
amended  hv  Doild-Frank  Act  section 
1474.  l.'i  II.S.C.  105)l(e).  The  Bureau’s 
final  rule  is  nderred  to  as  the  2013 
I'XiOA  A])])rai.sals  Final  Ride. 

The  Bureau  is  not  at  this  time 
finalizing  proposals  concerning  various 
disclosure  recpiirements  that  were 
added  hv  title  XIV  of  tlu;  Dodd-Frank 
Act.  integration  of  mortgage  di.sclosures 
nnd(;r  TILA  and  RESFA.  or  a  simpler, 
more  inclusive  definition  of  the  finance 
charge  for  purposes  of  disclosures  for 
clo.sed-end  mortgage  transactions  under 
Regulation  Z.  The  Bureau  expects  to 
finalize  these  ])roposals  and  to  consider 
whether  to  adjust  regulatory  thresholds 
under  the  Title  XIV  Rulemakings  in 
connection  with  any  change  in  the 
calculation  of  the  finance  charge  later  in 
2013,  after  it  has  completed  (juantitative 
testing,  and  any  additional  (jualitative 
te.sting  deemed  appropriate,  of  the  forms 
that  it  propo.sed  in  )uly  2012  to  combine 
TILA  mortgage  di.sclosures  with  the 
good  faith  estimate  (RE.SFA  GEE)  and 
settlement  statement  (RESFA  settlement 
.statement)  re(|inred  under  the  Real 
Estate  Settlement  Frocedures  Act. 
pursuant  to  Dodd-Frank  Act  section 
1032(f)  and  sections  4(a)  of  RESI’A  and 
lO.'i(h)  of  3’ll.A.  as  amended  hv  Dodd- 
Frank  Act  sections  105)8  and  llOOA. 
r(!S|)(!ctivelv  (the  2012  TILA-RE.SFA 
Fro|)osal).'>'’  Accordingly,  tlu;  Bureau 
already  has  issmul  a  final  rule  delaying 


('.iiiiiplroll(!r  <(1  llu!  CumMicv.  Ilu!  lM!(l(*nil  l)i!|)osil 
liisiiniii(:(!  Corpiii'iiliDn.  llu;  Kiili(iii>il  Criulit  llnitin 
,\(lininislnili(in.  iiiid  IIk;  l■'(ul(!^al  Housing  l''inan(:(! 
A}*(!iu:y. 

77  I  K  .'•i4722  I.Supl.  ."i.  2012). 

77  I'K  .'lO^on  (Au(>.  2 1 . 201 2). 

'■*■77  l-'K  .SI  no  2:i.  2012). 


im|)lementation  of  various  affected  title 
XIV  disclosure  provisions.''^ 

G.oordinated  Implementation  of 'I’itle 
XIV  Rulemakings 

As  noted  in  all  of  its  foregoing 
])ro|)osals,  the  Bureau  regards  each  of 
the  Title  XIV  Rulemakings  as  affecting 
aspects  of  the  mortgage  industry  and  its 
regulations.  Accordingly,  as  noted  in  its 
proposals,  the  Bureau  is  coordinating 
carefully  the  'I’itle  XIV  Rulemakings, 
jiarticularly  with  respect  to  their 
effective  dates.  The  Dodd-Frank  Act 
reciuirements  to  he  imjilemented  by  the 
Title  XIV  Rulemakings  generally  will 
take  effect  on  lanuary  21, 2013,  unless 
final  rules  implementing  those 
nxjuirements  are  issued  on  or  heldre 
that  date  and  ])rovide  for  a  diffenmt 
effective  date.  S’ee  Dodd-Frank  Act 
section  14()0(c).  l.'j  II.,S.C.  1001  note.  In 
addition,  some  of  the  Title  XIV 
Rulemakings  are  nujuired  hv  the  Dodd- 
Frank  Act  to  take  effect  no  later  than 
one  y(!ar  after  they  are  issued.  Id. 

'Fhe  comments  on  the  appropriati; 
effiictive  date  for  this  final  rule  are 
discussed  in  detail  below  in  part  VI  of 
this  notice.  In  general,  however, 
consumer  advocates  recjuested  that  the 
Bureau  ])ut  the  protections  in  the  Title 
XIV  Rulemakings  into  effect  as  .soon  as 
practicable.  In  contrast,  the  Bureau 
received  some  industry  comments 
indicating  that  implementing  so  manv 
new  re{)uiremenls  at  the  same  time 
would  create  a  significant  cumulative 
burden  for  creditors.  In  addition,  many 
c;omment(!rs  also  acknowledgeil  the 
advantages  of  imi)lementing  nudtii)le 
revisions  to  the  regulations  in  a 
coordinated  fashion."’’*  Thus,  a  timsion 
exists  between  coordinating  the 
ado])tion  of  the  Title  XIV  Rulemakings 
and  facilitating  indu.strv’s 
im])lementation  of  such  a  large  .set  of 
new  nKpurements.  Some  have  suggested 
that  the  Bureau  resolve  this  tension  hv 
adopting  a  setpienced  implementation, 
while  others  have  recjuested  that  the 


■•’77  I  K  701 0.S  (Nov.  22.  2012). 

'■"Ol  tli(!  s(!Voial  liiiiil  iMilos  Immii"  adoptcid  imdta' 
llio 'I'itlo  XIV  Kuloniak.iii^s.  six  ciilail  anuMidniiails 
lo  K(!^ulation  Z.  will)  Iho  onlv  iJXooptions  hoing  tlui 
2012  KK.Sl’A  .S(!i\  i(:in^  I'iiial  Kido  (Kiijculalion  X) 
and  IIk!  2012  IXXIA  Appraisals  Mnal  Kiilo 
(K(;^idalioii  15):  II102012  liOKl’A  I'inal  Kulit  also 
anioiids  Ko>>ulatioii  X.  in  addilion  lo  K(!^ulalion  Z. 
Tlu!  six  Ko>>ulation  Z  linal  ndos  involve  ninnorous 
in.stanciis  ol  intorsoclin”  provisions.  (Mihcir  liv  cross- 
roloroncos  to  (sicli  olhor's  provisions  or  i)v  adoplin" 
paraliol  provisions.  'Unis,  adopliii”  soino  of  I  hose 
aniondinonis  witliont  also  adoplintc  corlain  ollior. 
closely  related  provisions  would  create  si^nilicant 
tei:linical  issues,  n.ii..  new  provisions  containing 
cross-references  lo  other  provisions  that  do  not  yet 
exist.  whit:h  could  undermine  the  ability  of 
creditors  and  other  parlies  subject  to  the  rules  lo 
understand  their  obligations  and  implenumi 
apjiropriate  systems  changes  in  an  integrated  and 
efficient  manner. 


Burctau  .simjily  jirovidc;  a  loiigctr 
imjilcMnctiifalioii  jicriod  fur  all  of  tliu 
filial  rules. 

Thu  Bunttm  rccogiiizus  that  maiiv  of 
tlu!  iu!W  jirovisioiis  will  rcuiuiro 
creditors  to  make  changes  to  autoiiicited 
systems  ;uid.  further.  th;it  most 
iidmiiiistrators  of  huge  systems  are 
reluctiuit  to  iiiitke  too  many  changes  to 
their  systcans  .it  once.  At  the  same  tinu!, 
howevetr,  the  Bureau  notes  thiit  the 
Dodd-Frank  Act  ctstahlished  virtnallv  all 
of  tluise  chiinges  to  institutions’ 
comjiliance  resjionsihilities,  and 
conteinjihited  that  they  he  imjilemented 
in  a  relatively  short  jieriod  of  time.  And, 
as  already  noted,  the  extetnt  of 
interaction  among  many  of  the  Title  XIV 
Rulemakings  lutce.ssitates  that  many  of 
their  jirovisions  take  effect  together. 
Finally,  notwithstanding  comnienters’ 
exjiressed  concerns  for  cumulative 
hurden,  the  Bureau  exjiects  that 
creditors  actutilly  may  realize  some 
(tfficiencies  from  achtjiting  their  systctins 
for  comjiliiince  with  multijile  new, 
clo.sctly  rehitctd  recjuirenients  at  once, 
(!sj)(!ciallv  if  given  sufficient  overall 
time  to  do  so. 

Accordingly,  the  Bureau  is  reejuiring 
that,  as  a  general  matter,  creditors  and 
other  affected  jKtrsons  begin  comjilving 
with  the  fiiicil  rules  on  )anuary  10,  2014. 
As  iiotitd  above,  section  1400(c)  of  the 
Dodd-Frank  Act  reejnires  that  some 
Jirovisions  of  the  Title  XIV  Rulemakings 
take  effec.t  no  later  than  one  vear  after 
the  Bureau  issues  them.  Accordinglv. 
the  Bureiiu  is  estahlishing  )anuarv  10. 
2014,  one  year  iifter  issuiince  of  tlie 
Bureau’s  2013  ATR,  Escrows,  and 
HOEFA  Final  Rules  (i.c..  the  earliest  of 
the  title  XIV  Rulemakings),  as  the 
baseline  effective  date  for  most  of  the 
Title  XIV  Rulemakings.  The  Bureau 
believes  that,  on  balance,  this  iijijiroach 
will  facilitate  the  imjilementation  of  the 
ruhts’  overlajijiing  jirovisions.  while 
also  affording  creditors  sufficient  time 
to  imjilement  the  more  comjilex  or 
resource-intensive  new  reejuirements. 

The  Btirean  has  identified  certain 
rulemakings  or  selected  asjiects  thereof, 
however,  that  do  not  jire.sent  significant 
imjilementation  hurdens  for  industry. 
Accordingly,  the  Bureau  is  .setting 
etirlier  effective  dates  for  those  final 
rules  or  certain  asjiects  thereof,  as 
ajijilictthle.  'I'liose  effective  dates  an;  st’t 
forth  and  exjilainetl  in  the  Federal 
Register  notices  for  those  final  rules. 

IV.  Legal  Authority 

'file  final  rule  was  issued  on  )anuarv 
17,  2013,  in  accordance  with  12  GFR 
1074.1.  The  Bureau  is  i.ssuing  this  final 
rule  jnirsuant  to  its  authority  under 
RE.SFA  and  the  Dodd-Frank  Act.  Section 
1001  of  the  Dodd-Frank  Act  transferred 
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to  tho  Buroau  tho  "oonsuinor  linam.ial  b  - 
protoc.tion  functions”  iJiovionsly  v(;st(Hl  (.Ha 

in  curtain  otlun-  Federal  agencies,  po' 

inchuling  nun.  The  term  “consumer  leq 

financial  inotection  function  is  delined  n 

to  include  “all  authority  to  presenhe  tu) 

rules  or  issue  orders  or  guidelines  (■(>' 

pursuant  to  anv  Federal  consumer  rec 

financial  law.  including  periornnng  rc( 

approjiriate  functions  to  promulgate  and  lei 
ivview  such  rules,  orders,  and 
guidelines.”  K1-:SPA  and  certain  da 

provisions  of  Title  XIV  of  ihe  Dodd-  ‘-o 

Frank  Act  are  Federal  consumer  '  ‘J 

financial  laws.'“>  Accordingly,  the  P 

Bureau  has  authority  to  issue 

regulations  pursuant  to  RFSl  A  and  1  die 
XIV  of  the  Dodd-F"rank  Act.  including  rc 
innilementing  the  additions  and 
amendments  to  RESPA’s  mortgage 
servicing  reipiirements  made  hy  1  die 

XIV  of  the  Dodd-Frank^Act 

Section  14(i3  of  the  Dodd-Fraiik  Ai.t  a 

creates  statutory  mandates  ^ 

new  .section  H(k)  through  (m)  to  RESl  A. 
Section  14(i3  of  the  Dodd-Frank  Act  also  i 
amends  certain  consumer  iirotection  \ 

provisions  set  forth  in  existing  sec.tion 
(i(e)  through  (g)  of  RESPA.  1 

Regarding  the  statutory  mandates.  t 

section  C.fk)  of  RESPA  contains  ’ 

prohihitions  on  servicers  lor  servicing  ot 
federallv  related  mortgage  loans. 

Pursuant  to  .section  (i(k)  of  RESPA, 
servicers  are  jirohihited  fiom.  (i) 

Ohtaining  forcui-jilaced  insurance  unless 
there  is  a  reasonahle  basis  to  believe  the 
borrower  has  failed  to  coinjily  with  the 
loan  contract’s  retiuiremeids  to  mandain 
proiiertv  insurance;  (ii)  charging  tees  lor 
responding  to  valid  qualified  written 
reipiests;  (iii)  failing  to  take  timely 
action  to  respond  to  a  borrower  s 
reiiuests  to  correct  certain  types  of 
errors:  (iv]  failing  to  respond  within  ten 
business  days  to  a  recpiest  from  a 
borrower  to  provide  certain  information 
about  the  owner  or  assignee  of  a 
mortgage  loan;  or  fv]  failing  to 
with  any  other  obligation  found  by  the 
Bureau  to  he  aiiprojiriate  to  carry  out  the 
consumer  protection  purposes  ot 
RESPA.  See  RESPA  section  (ifk). 

Section  (>(f)  of  RESPA  sets  forth 

siiecific  requirements  tor  determining  i 
a  .servicer  has  a  reasonahle  basis  to 
obtain  force-placed  insuranc.e  coverage. 
Section  (if/)  of  RESPA  recpiires  servicers 
to  provide  written  notices  to  a  horrowei 


-•'■12  u..s.(’..  r>.'jin(a)(i). 

'••■Podil-l-'rank  Act  section  ItHli'iH).  12  U..S.(.. 
5481(14)  (dclinine  •  Fcdoial  consumer  linancial 
law”  to  include  the  ••enmneratt'd  consumer 
ami  Ihe  provisions  ol  title  X  ol  the  Doddd' rank  A<.t) 
Podd-k'rank  Act  section  11H)2(12).  12  d  Sd- 

5481(12)  (delinine  ••enmnerated  consmnci  laws 
include  Kli.Sl’A).  nodd-Krank  section  14l)l)(h).  l.r 
use  Kiin  nnta  (defining  ■  enumerated  consumer 
laws"  to  include  certain  sulititles  and  provisions  ol 
title  XIV). 


before  imposing  on  the  horrowei  a  esta 

charge  for  a  force-placed  insurance  scrv 

policy.  Section  h(/)  of  RESPA  also  um 

requires  a  servicer  to  accept  any 

reasonahle  form  of  written  confirmation  dut 
from  a  borrower  of  existing  insurant.e  st.u 
coverage.  Section  (if/)  of  RESPA  further  loa 
retpiires  ;i  servicer,  within  1 3  days  of  the  mo 

receipt  of  .such  confirmation,  to  P'l 

lorminale  force-placed  insurance  and  los 

refund  .my  preminms  itnd  fetts  paid  ‘oi 

during  the  period  of  overlapping 

roc.uires  that  charges  related  to  fort:e-  i 

placed  insurance,  other  than  chaiges  - 

subject  to  Slate  regulation  as  the 
business  of  insurance,  he  bona  fide  and  l^ 

reasonahle.  ,  , 

The  Dodd-Frank  Act  also  amends  tli 

existing  section  (iUO  through  (g)  of 
RESPA.  Section  life)  is  amended  oy 
decreasing  the  response  times  currently  sj 
aiiiilicahle  to  a  servicer’s  obligation  to  K 
respond  to  a  cpialified  written  reipiest.  A 
Section  (iff)  is  amended  to  increase  the  1) 
)  penalty  amounts  servicers  may  incur  toi 
violations  of  .section  (i  of  RESPA. 

Further,  section  h(g)  is  amended  to 
nrotect  borrowers  by  obligating  servicers  ^ 
to  refund  escrow  balances  to  borrowers 
when  a  mortgage  loan  is  jiaid  m  full  or 
)f  to  transfer  the  escrow  balance  in  certain 

refinancing  related  situations. 

The  Bureau  observes  that  iii  addition 
to  the  specific  statutory  maiidales  and 

;s  amendments  the  Dodd-Frank  A(,t 

o  estahli.shed  in  RESPA.  hy  adding  sec.tion 
■  hfk)(l  KE)  to  RESPA,  the  Dodd-Frank  Act 
in  authorizes  the  Bureau,  through  section 
ir  B(k),  to  iirescrihe  regulations  that  aie 
ajipropriate  to  carry  out  the 
Iirotection  purposes  ol  the  title.  RESl  A 
is  a  remedial  consumer  protection 
statute  and  imposes  obligations  upon 
Ml  servicers  of  federally  related  mortgage 
loans.  RESPA  has  established  a 
on  consumer  protection  paradigm  ol 

requiring  disclosures  to  consumers,  and 
establishing  servicer  recpiirements  and 
0  prohihitions,  for  the  purpose  ot 
the  iirotecting  borrowers  from  certain 
potential  harms.  The  disclosures 
include,  for  example,  disclosures 
reoarding  e.scrow  account  lialanc.es  and 
K  if  dishnrseineiits,  transfers  of  mortgage 
servicing  among  mortgage 
me.  force-iilaced  insurance  notices.  1  lie 
;ers  recinirements  and  prohihitions  inclnde 
wer  requirements  for  .servicers  to  respond  to 
cnialified  written  reipiests  from 
borrowers  and  with  respect  to  e.scrow 
account  iiavnients.  Servicers  are  subject 
to  civil  liability  for  failure  to  comply 
with  such  reipiirements  and 

•  amended  hv  the  Dodd-Frank  Act. 

”,  reflec.ts  at  least  two  signific.ant 

consumer  protection  inirposes:  (1 )  To 


establish  requirements  that  ensure  that 
servicers  have  a  reasonahle  basis  tor 
undertaking  ac.tions  that  may  harm 
borrowers  and  (2)  to  establish  servicers 
duties  to  borrowers  with  respect  to  the 
servicing  of  federally  related  mortgage 
loans.  Si)ecific.ally.  with  resjiect  to 
mortgage  servicing,  the  consnnuir 
jirotection  purjiDses  of  RESPA  include 
responding  to  borrower  reque.sts  and 
c.omiilaints  in  a  timelv  manner, 
maintaining  and  providing  acc.nrate 
information,  helping  borrowers  avoiil 
nnwarranted  or  unnecessary  costs  amt 

fees,  and  facilitating  review  for 

foreclosure  avoidance  ojitions.  Each  ot 
the  iirovisions  adojited  in  this  final  rule 
is  intended  to  ac.hieve  some  or  all  ot 


the.se  purposes. 

The  final  rule  also  relies  on  the 
rulemaking  and  exception  authorities 
sjiecifically  granted  to  the  Buniaii  by 
RESPA  and  Title  X  of  the  Dodd-Frank 
Act.  including  the  authorities  discussed 
below: 

UESPA 

Section  1‘Ka)  of  RESPA  authorizes  the 
Bureau  to  iire.scrihe  such  rules  and 
regulations,  to  make  siu.h 
interjiretations,  and  to  grant  such 
reasonahle  exemiitions  for  classes  ot 
transactions,  as  may  he  necessary  to 
achieve  the  jnirjio.ses  of  RESl  A.  whu.h 
includes  the  consumer  iirotection 
jiurposes  laid  out  above.  12  U.S.U. 

2(i17(a).  In  addition,  .section  h())l4)  I't 
RliSPA  authorizes  the  Bureau  to 
establish  anv  reipiirements  necessary  to 
oarry  out  .section  (i  of  RESPA.  12  ll.S.C,. 
2(H)3(i)(:i) 

Title  X  of  the  Dodd-Fvonk  Act 
Dodd-Frank  Act  section  lt)22ih]. 

Section  l()22(h)(l)  of  the  Dodd-Frank 
Act  authorizes  the  Bureau  to  prescri  le 
rules  “as  may  he  necessary  or 
1  aiiproiiriate  to  enable  the  Bureau  to 
administer  and  carry  out  the  purposes 
and  objectives  of  the  Federal  consumer 
financial  laws,  and  to  prevent  wasions 
thereofj.l”  12  U.S.C.  3312(1)1(1).  RESPA 
and  'I’itle  X  are  Federal  consumer 
1  financial  laws.  Accordingly,  in  adoihmg 
this  final  rule,  the  Bureau  is  exercising 
id  its  aulhoritv  under  Dodd-FTank  Act 
section  1  ()22(hl  to  jirescrihe  rules  to 
.  carrv  out  the  purjidses  and  ohjec.tives  ot 
to  RESPA  and  'I'itle  X  and  prevent  evasion 
of  tho.se  laws. 

Dodd-Frank  Act  section  1022.  Sec.tion 
1  ():i2(a)  of  the  Dodd-F’rank  Act  jirovides 
that  the  Bureau  “may  prescribe  rules  to 
ensure  that  the  features  of  any  consumer 
financial  product  or  service,  both 

initiallv  and  over  the  term  of  the 

iirodiu-t  or  service,  are  fully,  accurately, 
and  effec;tivelv  disclosed  to  consumers 
,  in  a  manner  that  permits  t;onsumers  to 
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understand  the  co.sts.  henelits.  and  risks 
associated  with  the  jmxluct  or  service, 
in  light  ot  the  tacts  and  circnin.stanc(;s.” 
12  U.S.C.  5332(a).  'I’he  authoritv  granted 
to  the  Biin^au  in  llodd-lTank  Act  section 
1()32(a)  is  hroad.  and  empowers  the 
Bnnuni  to  pnj.scrihe  rules  regarding  tin; 
di.sclosnre  oi  the  "leatures”  of  consumer 
tlnancial  products  and  services 
gcmerally.  Accordingly,  the  Bureau  may 
pr(!.scril)(!  rules  containing  disclosuri! 
nujuirements  even  if  other  Federal 
consumer  financial  laws  do  not 
sj)ecifically  recjuire  di.sclosnre  of  siicli 
features. 

Dodd-Frank  Act  section  l()32(c) 
provides  that,  in  jirescrihing  rules 
pursuant  to  Doild-Frank  Act  .section 
1032.  the  Bureau  “shall  consicler 
available  evidence  about  consumer 
awareness,  understanding  of.  and 
responses  to  disclosures  or 
communications  about  the  risks,  costs, 
and  benefits  of  consumer  financial 
jiroducts  or  .services."  12  U..S.(^.  3332(c). 
Accordingly,  in  developing  the  final 
rule  under  Dodd-Frank  Act  section 
l()32(a).  the  Bureau  has  considered 
available  .studies,  reports,  and  other 
(widence  about  consumer  awarene.ss. 
understanding  of.  and  responses  to 
disclosures  or  communications  about 
the  risks,  costs,  and  benefits  of 
consumer  financial  products  or  services. 
In  addition.  Dodd-Frank  Act  .section 
l()32(h)(l)  provides  that  “any  final  rule 
jire.scrihed  hv  the  Bureau  under  this 
(section  1()32|  niiiuiring  disclosure  may 
include  a  model  form  that  may  he  used 
at  the  option  of  the  covered  |)er.son  for 
jirovision  of  the  nuiuired  di.sclosures." 

12  U.S.Ck  3332(1))(1).  As  nuiuired  under 
Dodd-Frank  Act  section  l()32(h)(3),  the 
Bureau  has  validated  model  forms 
issued  under  Dodd-Frank  Act  .section 
l()32(t))(l)  through  consumer  testing. 

The  Bureau  uses  the  sjiecific  statutorv 
authorities  set  forth  above,  as  well  as  the 
broader  authorities  .set  forth  in  sections 
8(j)(3).  (i(k),  and  19(a)  of  RESFA,  and  in 
sections  1022  and  1032  of  the  Doild- 
Frank  Act  di.scussed  above  in  adojiling 
this  final  rule. 

(lommentai'v 

The  Bureau's  final  rule  akso  includes 
official  Bureau  interpndations  in  a 
supplement  to  Regnlation  X.  RF.SFA 
.section  10(a)  authorizes  the  Bunuiu  to 
make  such  reasonable  interpnitations  of 
RF.SFA  as  may  he  nece.ssarv  to  ac:hieve 
the  consumer  protection  purpo.s(;.s  of 
Rl'kSFA.  Good  faith  compliance  with  the 
interpretations  would  afford  servicers 
jirotection  from  liability  under  section 
10(h)  of  RF.SFA.  The  Bureau's  adoption 
of  the.se  official  Bureau  interi)retations 
in  the  .sui)plement  substitutes  for  the 
prior  ])ractice  of  1  lUD  of  publishing 


.Statements  of  Folicy  with  respect  to 
interpretations  of  RF.Sl'A.'*' 

V.  Section-hy-Sef:lion  Analysis 

SiihiHiii  A — (jancriil 

Fxi.sting  Regulation  X  does  not 
contain  di.stinctive  suhparts.  Tin;  Bureau 
proposed  to  crciate  thriu!  distinct 
.sul)])arts  within  Regulation  X.  The 
Biinnm  did  not  receive!  any  comments 
on  the  propo.sed  reorganization  of 
R(!gulation  X.  Thereifore.  the  final  rule 
adopts  the  reorganization  as  jeroposed. 

.Sul)i)art  A.  titled  “General,”  contains 
general  provisions  as  well  as  provisions 
that  would  have  been  applicable  to  the 
other  two  .sul)])arts  of  Regulation  X.  The 
Bureau  j)roposed  to  ])lace  curnint 

1024.1  through  1024.3  in  suhpart  A 
and.  as  descriheel  below,  jn'oposeid  to 
make  a  numher  of  largelv  tei.hnical 
corr(!ctions  to  tho.se  sections. 

Gurrenit  §  1024.2  sets  forth  defined 
terms  that  are  applicable  to  transactions 
covercid  by  Regulation  X.  including  th(! 
defimul  t(!rm  “Fculerally  related 
mortgage  loan”  that  is  reterenced  in  the 
proj)osed  defined  term  “Mortgage  loan" 
in  i)ropo,s(!d  suh])art  G.  The  Bureau 
])ropo.sed  to  retain  most  of  current 

1()24.2  without  change,  exce])t  that  the 
Burciau  ])n)])osed  dehitions  from  tlu! 
defined  terms  “luiderallv  related 
mortgage!  loan”  and  “Mortgage  broker” 
and  additieens  to  tlu!  defined  terms 
“Fublic  Guidance  Docum(!nts''  and 
“.S(!rvic(!r.'' 

.S])ecifically,  the  Bureau  ])ropo,s(!d  to 
modify  the  defined  tinin  “F(!d(!rallv 
r(!lat(!d  mortgage  loan"  to  eliminate  the 
use  of  th(!  short-hand  reference  to 
“mortgage!  bean”  iis  a  sub.stitute!  fe)r 
“Feelerally  relatexl  mortgage  le)an”  in 
tight  e)f  the!  fae.t  thiit  i)re)pe)seel  §1024.31 
we)ulel  hiive  preevieled  that  the  term 
“mortgage  le)an'’  for  |niri)e)se!.s  e)f  subpart 
G's  nu)rtgage  .se!rvie:ing  re!eiuire!nu:nts  is 
te)  he!  a  elefineel  term  eb.stinel  fre)m  the 
elefineul  term  “Feielen’ally  relatenl 
mortgage  le)an.”  The  Bureau  alse) 
pre)])o.seel  e:e)nfe)rming  eebts  that  woulel 
have!  re|)lae:e!el  reife!re!ne:(!S  te)  “meertgage 
leean”  with  “feelerally  relateul  mortgage 
leean”  in  the  elefineul  terms  “Originatieen 
se!rvie:e!.''  “.ServieH!!',”  .met  “.Servienng” 
se!t  Ibrth  in  eairreent  §1024.2  iinel  in 
e:urre!nt  §§  1024.7(f)(3).  1 024.1 7(e:)(8), 

1 024.1 7(i’)(2)(ii),  1 024.1 7(f)(4)(iii). 
1024.17(i)(2).  anel  1024.1 7(i)(4)(iii).  The 

Till!  Mui'imu  riicn^ni/cs  lliiil  lliii  |)r()p(isi!<l 
sii|)|>l(!iii(!nl.  which  sets  lorlli  intcrpi'ctiitions  thiil 
rcliilo  to  till!  pr(i|)os(!(l  innilf>iif;ii  siii  viciiij; 
nil(!iniikin<>s.  is  nol  incliisivi!  ol  nil  inliirprctations 
oI  Rli.Sl’A.  inchuliii^  intcrprcliilions  priix  imislv 
issued  hv  till!  Ill  II).  The  lliirenu  dixis  nol  inleiid  Ihni 
the  puhliciilion  ol  Ihe  siipplenienl  would  withdraw 
or  otherwise  atlecl  Ihe  status  ol  any  iirior 
interpretations  ol  Kl'i.Sl’A  nol  .set  Idrlh  in  Ihe 
su))plenienl. 


Bureum  diel  ne)l  reeaiive!  eanmnents  on  the! 
pre)])e)se!et  revisiem  te)  the  elefinexl  term 
“t-’eelenilly  re!late!el  me)rtgiige!  le)an''  e)rthe! 
e:onfe)rming  exlits  ele!.se:ril)e!el  al)e)ve!.  The! 
fimil  rule  aele)])ts  the!  pre)])t)se!el  revisieen 
iinel  e:e)nft)rming  eubts  its  i)re)pe)se!el. 

riu!  2012  RF.SFA  .Servieang  Fre)i)e)sal 
alse)  we)ulel  have  retmoveel  a  retferenex!  te) 
le)im  e;e)rre!S|)e)nele!nts  that  are!  ap])re)ve!el 
unele!!'  24  G.FR  202.8  fremi  the!  ele!fine!el 
te!rm  “Meertgage  broke!!'"  t)e!e;ause!  the 
re!fe!re!ne;e  was  made  obseelede  when  HUD 
iimeneleel  24  (iFR  202.8  e)n  A])ril  20, 

2010,  te)  eliminate  the  Fit  A  a])pre)Viil 
pre)e:e!ss  fe)r  le)an  e;e)rres])e)ntle!nts  after 
ele!te!rmining  that  lt)an  e;e)rre!S|)e)nele!nts 
we)ulel  lie)  le)nger  he  api)roveel 
partieapants  in  FllA  pre)grams.'’“  The 
Bureau  ebel  ne)t  reiceive  eiomments  e)n  the 
pre)pe).sal  te)  re!me)ve!  the  reference  te)  le)an 
e:e)rre!sj)e)nele!nts  fre)m  the  i:urre!nt  elefineel 
term  “Me)rtgage  broker."  anel  the  final 
rule  aelopts  the  jiropeeseel  removiil  from 
the  elefineel  term  "Meertgage  breeker”  as 
])re)pe)se!el. 

The!  j)re)pe)sal  alse)  we)ulel  hiive! 
meiebfieel  the  elefineel  te!rm  “Fubbe: 
Guielanex!  De)cume!nts”  te)  elarify  that 
such  eleieamuMits  are  available  freim  the 
Biireuiu  upon  reepuKst  anel  te)  pre)viele!  iin 
aelelress  fe)r  sue;h  reaiueests.  The  Bureau 
ebel  ne)t  reeaave  e:e)mme!nts  e)n  thexse 
pre)|)e).se!el  e:larifie;atie)ns.  anel  the!  fiiiiil 
rule!  iieleepts  the  e;larifie;iitie)ns  te)  the 
ele!fine!el  term  “Fublic  (hiielanea! 
Deeeaiments”  as  ])re)i)e)se!el. 

The!  pre)])e)sal  iilse)  woulel  have!  iielele!el 
liinguage  te)  the  elefineel  term  “.Servieier" 
to  edarifv  the  status  e)f  the!  Natie)nal 
Gre!ebt  Unie)n  Aelministratie)!!  (NGUA)  as 
e:e)nservate)r  eer  beiuielating  agent  e)f  a 
serviea!)'  e)r  in  its  reele  e)f  ])re)viebng 
speeaal  assistiinea!  te)  an  insureul  ea’eebt 
uiiie)!!.  The  eairre!nt  elefinitie)!!  of 
“.Servieieir”  ])re)viele!S  that  the  Fealeiral 
De!pe)sit  Insuranea!  (;e)r])e)ratie)n  (FDIG)  is 
not  a  sea'viceir  (1)  with  reespeuit  to  assets 
aeajuireel,  assigneel,  solel,  e)r  traiisferreel 
pursuant  to  sectie)!!  13(e:)  of  the  Feeleral 
Ile])e)sit  Insuraneai  Ae:t  or  as  renaiiver  e)r 
e:e)nse!rvate)r  e)f  an  insureel  ele)])e)site)rv 
institutie)!!;  e)r  (2)  in  any  eiase  in  whie:h 
the  a.ssignment,  sale,  or  transfer  e)f  the 
sea’vieang  of  the  me)rtgage!  le)iin  is 
])re!ea!ele!el  by  e:e)mme!nea!me!nt  e)f 
pre)e;e!e!ebngs  by  the  FDIG  fe)r 
e;e)n.se!rvate)rship  e)r  reeieivership  e)f  a 
serviea!!'  (or  an  entity  by  whie;h  the 
.serviea!!'  is  eiwneui  or  eaintreilleel).  The 
])!'e)pe).se!el  aelebtion  to  the  elefineel  term 
“.Serviea!!'”  wenilel  have  eliirifieel 
similarly  that  the  NGUA  is  not  a  .servieier 
(1)  with  reispeel  te)  assets  aeaiuireel, 
iissigneid.  solel.  e)!'  transferreel,  pursuiint 
te)  .seelie)!)  208  e)f  the  Feieleiral  (aeelit 
IJnie)!)  Ae;t  eir  as  ea)n.se!rvi!te)!'  e)!' 
beiuielating  agent  e)f  an  insureel  eaeeiit 
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union;  or  (2)  in  any  case  in  whicli  the 
assignment,  sale,  or  transfer  of  the 
servicing  of  the  mortgage  loan  was 
jjreceded  by  comimmcement  of 
|)rocee(lings  by  the  NCIDA  for 
appointment  of  a  conservator  or 
li(iui(iating  agent  of  a  .servicer  (or  an 
(mtily  by  which  the  .servicer  is  owned  or 
controlled).  The  Bureau  does  not  believe 
there  is  a  basis  to  im])ose  on  tlu;  NCUA, 
when  it  is  ])roviding  assistance  to  an 
insured  credit  union  or  in  its  role  as 
conservator  or  li()uidating  agcmt  of  an 
insured  c:redit  union,  the  obligations  of 
a  .servicer.  The  Bureau  did  not  nsceive 
any  comments  c:oncerning  the  propostul 
language.  Accordingly,  the  Bureau 
adopts  the  propo.sed  addition  to  the 
defined  term  “Servicer"  as  projjo.sed. 

The  Bureau  pro])o.sed  to  delete  the 
text  of  current  §  1024.8  concerning  the 
process  for  the  ])ublic  to  submit 
(|ue.stions  or  suggestions  regarding 
RFSBA  or  to  receive  copies  of  Public 
(hiidance  Documents  and  to  re])laced  it 
with  the  sub.stance  of  the  regulation 
concerning  electronic  disclosures  set 
forth  in  current  ^  1024.28.  The  Bureau 
did  not  believe  a  ])rovi.sion  of 
Regulation  X  was  needed  to  address  the 
])roc(;.s.s  for  submitting  (jnestions  and 
retiuesting  documents.  The  ])nblic  mav 
contact  the  Bureau  to  nupiest 
documents,  suggest  changes  to 
Regulation  X.  or  submit  (luestions, 
including  {piestions  concerning  the 
interpretation  of  RFSPA  by  mail  to  the 
A.ssociate  Director.  Research,  Markets, 
and  Regulations.  Bunuiii  of  Consumer 
Financial  Protection.  1700  C  St.  NVV., 
Washington,  DC  20[5.'12.  or  by  (miail  to 
(jFPB_HESP/\Inquiri(;s@cfpl).gov. 
Further,  the  final  rule  includes  contact 
information  to  recjuest  co})ie.s  of  Public 
Cuidance  Documents  in  the  defined 
term  “Public  Cuidance  Documents"  in 
§  1024.2,  as  discussed  above. 

Current  §  1024.28  states  that 
provisions  of  the  Electronic  Signatures 
in  Clobal  and  National  Commerce  Act 
(E-Sign  Act)  j)ermitting  electronic 
disclosures  to  consumers  if  c:ertain 
conditions  are  met  apply  to  Regidation 
X.  Because  the  Bureau  believes  that 
such  E-Sign  Act  provisions  are 
a])])licable  to  all  provisions  in 
Regulation  X,  it  decided  that  the  best 
l)lace  for  the  language  was  in  5?  1024.8. 

In  the  i)rocess  of  moving  the  language  in 
current  §1024.28  to  §1024.8.  the 
Bureau  also  mad(;  technical  lulits  to 
conform  the  language  to  the  language  of 
other  similar  Bureau  regulations.  The 
Bunnm  did  not  receive  comments  on 
the.se  revisions  to  current  §§  1024.8  and 
1024.28.  The  Final  ride  adopts  §  1024.8 
as  propo.sed  and  removes  §  1024.28  as 
propo.sed. 


Current  §1024.4  .sets  forth  provisions 
relating  to  reliance  upon  rules, 
regulations,  or  interpnUations  by  the 
Bureau.  The  Bun;au  projiosed  to  remove 
current  §1024.4(1))  and  redesignate 
current  §  1024.4(c)  as  pro|)osed 
§1024.4(1)).  Current  §  1024.4(b)  |)rovide.s 
that  the  Bureau  may.  in  its  discretion, 
provide  unofficial  staff  interpretations 
but  that  such  inter])retation.s  do  not 
])rovide  protection  under  section  10(b) 
of  RESPA  and  that  staff  will  not 
ordinarily  provide  such  interpretations 
on  matters  adeipiately  covered  by 
Regulation  X.  official  inter])retation.s.  or 
commentaries.  The  Bureau’s  policy  is  to 
a.ssist  the  j)ublic  in  under.standing  the 
Bureau’s  regulations,  including,  but  not 
limited  to.  Regulation  X.  The  Bureau 
believes  that  this  provision,  which 
states  Bureau  policy,  is  more 
a])|)ropriate  for  the  commentary  and. 
accordingly,  projiosed  to  include  the 
substance  of  this  provision  in  the 
introduction  to  the  commentary.  The 
Bureau  did  not  receive  comments  on  the 
propo.sed  removal  of  current  §  1024.4(1)) 
and  re-designation  of  current  §1024. 4(c) 
as  pro])o.sed  §1024.4(1)).  The  final  rule 
adopts  these  revisions  as  proposed. 

Current  §  1024..')  sets  forth  exemptions 
with  res])ect  to  the  apj)licat)ility  of 
Regulation  X.  The  Bureau  propo.sed  a 
technical  correction  to  current 
§  1024..')(b)(7)  to  rellect  that  mortgage 
servicing-related  j)rovisions  of 
Regulation  X  will  be  included  in  new 
subj)art  (]  and  will  no  longer  be  ])laced 
in  current  §1024.21.  The  Bureau  did  not 
receive  comments  on  this  technical 
correction,  and  the  final  rule  adopts  the 
technical  coiTection  to  §  1024..')  as 
))ro])o.sed.  with  an  additional  technical 
change  to  clarify  the  ajiplicability  of 
subpart  C  to  bona  fidu  transfers  in  the 
secondary  market. 

For  reasons  discussed  below,  current 
§1024.21  is  deleteil.  In  connection  with 
the  deletion  of  current  §  1024.21  as 
discu.ssed  below,  the  Bureau  is  also 
making  a  technii:al  correction  to  a  cross- 
reference  in  current  §  1024.18(d)  to 
language  in  current  §  1024.21(h)  that  is 
being  moved  to  §  1024.88(d). 

Subpart  B — Mortgage  Settlements  and 
Esero  u '  /\  cco  ants 

In  connection  with  the  Bureau’s 
])i'opo.sal  to  create  three  distinct 
,sub])art.s  in  Regulation  X,  the  Bureau  is 
organizing  §§  1024.0  through  1024.20 
under  new  .sub])art  B.  These  j)rovi.sions 
generally  relate  to  settlement  .services 
and  e.scrow  accounts.  As  described 
above,  the  Bureau  is  adopting  the 
conforming  edits  the  Bureau  j)ropo.sed 
relating  to  §§  1024.7(f)(8).  1024.17(c)(8). 
1024.1 7(f)(2)(ii).  1024.1  7(f)(4)(iii). 
1024.17(i)(2),  and  1024.17(i)(4)(iii). 


Section  1024.17  Escrow  Accounts 
17(k)  Timely  Payments 

Section  0(g)  of  RESPA  (establishes  that 
if  the  terms  of  any  federally  related 
mortgage  loan  re(]uire  a  borrower  to 
make  payments  to  a  servicer  of  the  loan 
for  deposit  into  an  escrow  account  for 
the  purpo.se  of  assuring  ])ayment  of 
taxes,  insurance  i)remiums,  and  other 
charges  with  re.s])ect  to  the  property,  the 
.servicer  shall  make  such  pavments  from 
the  borrower’s  escrow  account  in  a 
timely  manner  as  such  payments 
become  due.  Existing  §1 024.21  (g) 
provides  that  the  reepurements  .set  forth 
in  §  1024.1 7(k)  govern  the  ])ayment  of 
such  charges.  Existing  §  1024.17(k)(l) 
provides  that  if  the  terms  of  a  federally 
related  mortgage  loan  re(]uire  a  borrower 
to  make  payments  to  an  e.scrow  account, 
a  .serx'icer  must  })ay  the  disbursements 
in  a  timely  manner  (sjiecifically.  on  or 
before  the  deadline  to  avoid  a  j)enalty) 
unless  a  borrower’s  payment  is  more 
than  80  days  overdue.  Exi.sting 
§  1024.1 7(k)(2)  recjuires  servicers  to 
advance  funds  if  necessary  to  make  the 
disbursements  in  a  timely  manner 
unle.ss  the  borrower’s  mortgage  pavment 
is  more  than  80  days  past  (hie.  Upon 
advancing  funds  to  j)ay  a  di.sbur.sement, 
a  servicer  may  seek  re])ayment  from  a 
borrower  for  the  deficienev  j)ur.suant  to 
§1024.17(1). 

The  Bureau  projiosed  a  new 
§  1024.1  7(k)(.'))  to  expand  the  scope  of 
the.se  obligations  with  regard  to 
continuing  a  borrower’s  liazard 
insurance  poliev.  Specificallv,  propo.sed 
§  1024.1 7(k)(.'))  would  have  re(iuire(l 
that,  notwithstanding  §  1024.1 7(k)(l) 
and  (2),  a  servicer  must  make  i)ayment.s 
from  a  borrower’s  escrow  account  in  a 
timely  manner  to  pav  the  premium 
charge  on  a  borrower’s  hazard 
insurance,  as  defined  in  §  1024.81, 
unle.ss  the  servicer  has  a  reasonable 
basis  to  believe  that  a  borrower’s  hazard 
insurance  has  been  canceled  or  not 
renewed  for  reasons  other  than 
nonpayment  of  ])remium  charges.  Thus. 
])r()])().sed  §  1024.1 7(k)(.'))  would  have 
re(]uire(l  a  servicer  to  both  advance 
funds  to  an  e.scrow  account  and  to 
disburse  .such  funds  to  pay  a  borrower’s 
hazard  insurance  notwithstanding  that  a 
borrower  is  more  than  80  days 
(lelin(]uent. 

The  pr()])()se(l  re(iuirement  would  not 
have  applied  where  a  servicer  had  “a 
rea.sonable  ba.sis  to  believe  that  such 
insurance  has  been  canceled  or  not 
renewed  for  reasons  other  than 
nonpayment  of  premium  charges" 
because  the  Bureau  recognized  that 
there  were  situations  where  timely 
jiayment  by  a  .servicer  woidd  not  l)e 
sufficient  to  continue  a  ])()licy  that  had 
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ill  road  V  Imhmi  cancolod  or  was  not 
ronowod  for  otluM'  nnisons,  such  as.  for 
oxainplo,  risks  ])ro.sontod  by  tho 
condition  of  tho  projKM  ty. 

Tho  huroau  also  proposod 
connnontarv  to  clarify  tho  r(!(|nir(!inonts 
in  §  1024.1 7(k)(5).  Spocifically.  tho 
Huroau  proposod  to  clarify  in  connnont 
17(k)(.'))-1  that  tho  rocoipt  hy  a  .soryicor 
of  a  notico  of  cancollation  or  non- 
nnunval  from  tho  horrowor’s  insnranco 
coinj)any  hoforo  tho  insnranco  proiniinn 
is  duo  proyidos  a  niasonablo  basis  to 
Ixdioyo  that  tho  borrowor’s  hazard 
insnranco  has  b(!on  cancolod  or  not 
nmowod  for  roasons  f)thor  than 
nonpayinont  of  proiniinn  chargos. 
(loininont  17(k)(.'j)-2  would  hav'o 
proyidod  throo  oxainjilos  of  situations  in 
which  a  horrowor's  hazard  insnranco 
was  cancolod  or  not  ronowod  for  roasons 
othor  than  tho  non])ayinont  of  proinium 
chargos,  including  hocanso  tho  horrowor 
cancolloil  tho  insnranco  policy,  hocau.so 
tho  insnranco  company  no  longer  writes 
tho  typo  of  policy  that  tho  horrowor 
carried  or  writes  policies  in  tho  area 
whore  tho  horrowor’s  jiroporty  is 
located,  or  hocanso  tho  insurance 
company  is  no  longer  willing  to 
maintain  tho  horrowor's  indiyidual 
|)olicy  to  coyer  tho  horrowor's  property 
liocauso  of  a  change  in  risk  affocting  tho 
horrowor's  iirojiorty.  Finally,  proposod 
connnont  17(k)(.'j)-8  would  hayo 
clarified  that  a  soryicor  that  adyancos 
tho  |)romium  payment  as  roiiuirod  by 
S  1024.1 7(k){r))  may  adyanco  tho 
payment  on  a  month-to-month  basis,  if 
liormittod  by  State  or  othor  applicable 
law  and  accepted  by  tho  horrowor’s 
hazard  insnranco  comiiany. 

Tho  Bureau  proposod  §  1024.1 7(k)(r)) 
to  protect  consiimors  from  tho 
unwarranted  forco-placomont  of  hazard 
insurance.  Forco-placoil  insurance 
gonorally  proyidos  suhstantially  lo.ss 
cov’orago  for  a  horrowor's  property  at  a 
suhstantially  higher  proiniinn  cost  than 
a  horrowor-ohtainod  hazard  insurance 
policy,  as  di.scus.sod  below  in 
connoction  with  §  1024.87.  Section  1408 
of  the  Dodd-Frank  Act  donionstratos 
that  (longross  was  concornod  about  the 
nnwarrantod  or  nnnocossary  forco- 
jilaconiont  of  hazard  insurance  for 
mortgage  horrowors.  Section  0(k)  of 
Rl'kSBA,  as  amondod  by  section  1408  of 
the  Dodd-Frank  Act.  oyincos  (iongro.ss's 
intent  to  establish  roasonahlo 
protections  for  horrowors  to  ayoid 
nnwarrantod  force-placed  insnranco 
coyorago.  Section  1024.1 7(k)(.'i).  though 
articulated  difforontly  than  the 
protections  directly  sot  forth  in  section 
1408,  draws  directly  from  Congress’s 
intent  as  sot  forth  in  section  1408  of  the 
Dodd-Frank  Act  to  jirotoct  horrowors 
from  the  forco-placomont  of  hazard 


insurance  in  situations  whore  such 
forco-placomont  is  unwarranted  and  can 
ho  ayoidod.  When  a  servicer  is  receiving 
hills  for  the  horrowor's  hazard  insurance 
in  connoction  with  administration  of  an 
o.scrow  account,  a  servicer  who  elects 
not  to  advance  to  a  doliiuiuont 
horrowor's  o.scrow  account  to  maintain 
the  horrowor’s  hazard  insurance, 
allowing  that  insurance  to  laji.so,  and 
then  advances  a  far  greater  amount  to  a 
horrowor's  escrow  account  to  obtain  a 
forco-iilacod  insurance  |)olicy 
unroasonahly  harms  a  horrowor.  Section 
1 024.1 7(k)(5)  ini])lonionts  the  pur])osos 
of  section  1408  of  tho  Dodd-Frank  Act 
to  Jirotoct  horrowors  from  tho 
unwarranted  forco-jilaconiont  of 
insurance  when  a  servicer  does  not  have 
a  roasonahlo  basis  to  imjio.so  the  charge 
on  a  horrowor. 

Further,  considered  as  a  whole,  one  of 
the  consumer  jirotoction  iiurjiosos  of 
RESl’A,  as  amended  by  the  Dodd-Frank 
Act.  is  a  roijuironiont  that  sorvicors  mu.st 
have  a  roa.sonahlo  basis  for  undertaking 
actions  that  may  harm  horrowors, 
including  delinquent  horrowors.  Section 
1024.17(k){.'))  furthers  this  jiurjioso  by 
ostahlisliing  that  .servicers  may  not 
unnocos.sarily  obtain  forco-jilacod 
insurance  in  situations  whore  such 
jilaconiont  is  not  warranted,  that  is. 
when  a  .servicer  is  able  to  maintain  a 
horrowor’s  current  hazard  insurance  in 
force  by  advancing  and  disbursing  funds 
to  jiay  the  jiremiums. 

'I’lie  Bureau  further  reasoned  that 
|)ro|)o.sed  1 024.1 7(kK.'i)  would  not 
increase  burdens  on  servicers  generally, 
because  the  Bureau  understood  that 
many  servicers  already  advance  hazard 
insurance  jiremiums  for  borrowers  with 
o.scrow  accounts  even  if  the  borrowers' 
mortgage  jiavinents  are  more  than  80 
days  jiast  due.  The  Bureau  also 
understands  that  the  jirojiosed 
reejuirement  would  henefit  owners  or 
assignees  of  mortgage  loans  by 
jireventing  the  jilacenient  of  costly  and 
unnecessary  force-jilaced  insurance 
jiolicies,  the  higher  co.sts  for  which  may 
he  recovered  from  an  owner  or  assignee 
in  the  event  the  jirojierty  is  licjuidated. 

The  Bureau  .sought  comment  on  all 
a.s|)ec:t.s  of  the  |iro]io.sed  o.scrow  advance 
jirovision  including  on  whether  there 
should  he  additional  limitations  on  a 
servicer's  duty  to  advance  funds.  For 
instance,  the  Ilureau  sought  comments 
on  an  alternative  ajijiroacli  under  which 
a  servicer  could  not  charge  a  borrower 
who  has  an  o.scrow  account  estahlished 
to  jiay  hazard  insurance  for  force-jilaced 
insurance  unless  tho.se  charges  would 
he  less  exjiensive  than  the  charges  for 
reimhursing  the  servicer  for  advancing 
funds  to  continue  the  borrower’s  hazard 
insurance  jiolicy.  The  Bureau  further 


requested  comment  regarding  whether 
to  reijuire  further  that  any  such  force- 
jilaced  insurance  jiolicy  jirotoct  the 
horrower’s  interest.  In  addition,  the 
Bureau  observed  in  the  jirojiosal  that 
^  1024.1 7(k)(.'i)  would  only  ajijily  when 
a  borrower  has  an  escrow  account 
estahlished  to  jiay  hazard  insurance, 
and  also  invited  comments  on  whether 
a  .servicer  should  he  reijuired  to  jiay  the 
hazard  insurance  jiremiums  on  behalf  of 
a  borrower  who  has  not  estahlished  an 
escrow  account  to  jiay  for  such 
insurance.  Finally,  the  Bureau  further 
recjuested  comment  on  whether  a 
.servicer  should  he  required  to  ask  such 
a  borrower  whether  the  borrower  would 
consent  to  the  servicer  renewing  the 
horrower’s  hazard  insurance  and,  with 
the  borrower's  consent,  he  reijuired  to 
advance  funds  to  jiay  such  jiremiums. 

Industry  commenters  and  their  trade 
associations  varied  significantly  in  their 
comments  with  resjiect  to 
??  1024.1 7(k)(,'i).  A  nuniher  of 
commenters.  including  a  force-jilaced 
insurance  jirovider  and  two  trade 
associations,  stated  that  the  jirojiosed 
requirement  was  consi.stent  with  current 
indu.strv  jiractice  and  would  not  he 
onerous  to  inqilement.  For  exanqile,  one 
non-hank  seryic:er  indicated  that  it 
generally  advanced  funds  to  escrow  and 
dishursed  tlio.se  funds  to  maintain 
hazard  insurance  so  long  as  it  viewed 
the  advances  as  recoverable, 
notwithstanding  the  deliiujiiencv  status 
of  the  borrower. 

Numerous  other  .servicers  ami  their 
trade  associations,  however,  objected  to 
the  reijuirement  that  a  servicer  timely 
dishurse  funds  from  escrow  to  jiav 
hazard  insurance  for  borrowers  who  are 
deliiKjuent  and  further  that  servicers 
should  advance  funds  to  escrow 
accounts  that  would  then  he  dishursed 
to  jiay  hazard  insurance.  Some  industry 
commenters  indicated  that  force-jilaced 
insurance  is  the  ajijirojiriate  means  for 
insuring  a  jirojierty  for  a  borrower  that 
has  not  jiaid  for  hazard  insurance.  For 
exanijile,  a  national  trade  association 
rejiresenting  jirojierty  and  casualty 
insurers  stated  that  the  inclusion  of 
limitations  on  force-jilaced  insurance  in 
.section  14()8{a)  of  the  Dodd-Frank  Act 
recognized  that  an  ajijirojiriate  role 
exi.sts  for  force-jilaced  insurance.  Some 
commenters  indicated  that  the 
jirocedures  for  obtaining  force-jilaced 
insurance,  sjiecificallv  notices  jirovided 
to  borrowers,  sjnir  borrower  action  to 
communicate  with  servicers  and  to 
obtain  insurance.  The.se  commenters 
believe  that  the  threat  of  forced 
jilacenient  of  insurance  causes 
borrowers  to  obtain  hazard  insurance  to 
avoid  force-jilaced  insurance.  If  the 
threat  is  effective,  they  argue,  servicers 
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should  not  liave  to  advance  iniuls  to  if  a  liazard  insurance  provider  to  whom  identified  portion  of  a  borrower's 

escrow  accounts  for  delin(|nent  it  has  advanced  payments  deides  insurance  i)reminm  due  to  a  deficiencv 

l)orrow(!rs.  One  commenter,  a  force-  coverage;  because  a  |)roperty  is  vacant  in  the;  borrower's  escrow  account, 

placed  insurance  ])rovi(ler,  urged  the  and  is  exednded  from  coverage;;  in  sne:h  Small  hiinks  iinel  e:re;elit  nnie)ns.  as 

Ihirean  te;  fir.st  evaluate;  the;  e;ffe;e:tive;ne;ss  ii  silnatie)n,  the;  e:e)mme;nte;r  .seeiel  theit  well  eis  their  traele;  asse)e:iatie)ns  anel 

e)f  the  ne)tie:e;s  anel  ])re)e:e;elnre;s  re;einire;el  fe)re;e;-plae:e;el  insnrane:e;  is  ne;e:e;ssarv  e)the;r  simdl  ne)n-hank  se;rvie:e;rs, 

by  the  lle)elel-Frank  Ae:t  hefeere;  ;;ele)pting  he;e:anse;  it  weeidel  e:e)ve;r  the;  le)ss.  ineiie;ate;el  that  the;  impiiel  e)f  ])re)pe)se;el 

a  final  rule;  re;einiring  a  se;rvie:e;r  te;  Se)me;  .se;rvie:e;rs  steiteel  th.it  heerreewers  §  1024.1 7(k)(.'5)  weenlel  he;  piirtieadarl v 

aelvcinea;  fnnels  fe)r  he)rre)we;rs  whe)se;  may  he;  unjustly  e;nrie;he;el  at  the;  e;xpe;nse;  aeade;  feer  siuiill  servie:e;rs.  The;.se; 

meertgage  payments  were;  meere;  than  30  e)f  their  .serviea;rs  by  e:ane:e;lling  hazarel  e:e)mme;nters  inelie:ate;el  that  small 

elays  e)ve;relue;.  Finally,  e)ne;  e;e)mme;nte;r  insnnme:e;  anel  e)l)tiiining  leer  the;mse;lve;s  se;rviea;rs  typie:ally  have;  elifferent 

hv] )e)the;size;el  that  the;  pre)pe)se;el  re;fnnels  e)f  ])re;minms  th:it  were;  paiel  by  ])rae;tiea;s  with  re;garei  te;  fe)rea;-plaea;ei 

re;einire;me;nt  was  inte;nele;el  as  a  step  the;ir  se;rvice;rs.  Althe)ugh  the;  Bnre;an  hael  insnnmea;  than  large;  servie:e;rs.  Outre;ae:h 

te)warel  pe)te;ntial  fidure;  ae;tie)ns  hv  the;  atte;m])teel  te)  aelelre.ss  this  ea)nea;rn,  with  small  se;rviea;rs  inelie:ate;el  that  in 

Bure;an  te;  e;liminate  the;  fe)rea;-])laea;el  whieli  al.se;  wees  raise;el  elnring  the;  Small  e:e;rtain  e:ireannstane:e;s,  sne:h  .servie;ers 

insunmea;  ])re)elne:t  marke;t.  Business  Re;vie;w  Panel,  through  may  neet  reepdre  he)rrowe;rs  to  maintain 

Some  se;rviea;rs  anel  their  traele  ])re)pe)seel  e:e)mment  1 7(k)(.5)-3,  se;rviea;rs  insnranea;  ea)verage,  mav  self-insure,  eer 

asse)e:iatie)ns  ejuestioneel  the;  Bure;au's  eiisagre;e;el  em  the;  se)lutie)n.  Importantly,  may  impe)se  chargi;s  fe)r  e;ollate;ral 

aidhe)rity  to  reepure  servie:ers  to  advanea;  one  state  hanking  a.ssoeiiation  stateel  tliat  pre)te;e:tie)n  plans  that  may  he  le;.ss  ea)stly 

fnnels  to,  anel  elishur.se  from,  an  e;se:row  the;  risk  e)f  moral  hazard  anel  unjust  than  aelvanea;s  te;  maintain  a  borrower's 

cieaajimt  te;  maintain  hazarel  insurane:e.  enrie:hme;nt  was  mitigateel  by  preepexseel  hazarel  insnranea;  eaeverage.  Further, 

These;  ea)mme;nte;rs  stateel  that  (1)  the;  e;e)mme;nt  1 7(k)(.'j)-3,  whie:h  pe;rmitteel  e:ommenters  as.serteel  that  small 

Bureau  ele)e;s  ne)t  have;  the  authe)rity  to  the  servie:er  to  aelvane;e  and  eli.shnrse;  e)n  .service;rs  mav  he  me)re  signifie;antlv 

im] )e).se;  the;  re;epdre;ment  he;e:anse  it  is  ne)t  a  me)nth-te)-me)nth  basis,  while  ane)the;r  impae:teel  by  the  e;ost  e)f  the  fnnels 

sj)e;e:ifie:ally  .set  fe)rth  in  the;  De)elel-Frank  small  hank  e:e)mmenter  .state;el  that  the;  re;epdre;el  te)  he;  iielvane:eel  to  horre)wer 

Ae:t.  (2)  .se;e:tie)n  ()(g)  e)f  RESBA  e)nly  Bnre;an’s  exnnnuait  permitting  aelvane:ing  e;scrow  ae:e:e)unt.s. 

ap|)lie;.s  te)  insnranea;  re;eiuire;el  ])nrsuant  e)n  a  me)nth-te)-me)nth  basis  we)idel  Ce;rtain  e:e)mmente;rs  re;epie;.steel 

to  the;  te;rm.s  e)f  a  feelerally  re;late;el  ine:re;ase  its  .servieang  e:o.st.s  he;e;ause  it  e:larifie;ation  re;gareling  whe;ther  a 

me)rtgage  leean,  whereas  ihe;  ehdy  te)  we)nlel  he;  ]);iving  ;i  heerreewer's  insnranea;  .serviea;r  we)nlel  he;  entitleel  te)  re;ea)up  any 

cielvanea;  fnnels  appe;are;el  to  ap])iv  e;ve;n  twe;lve;  times  pe;r  ve;ar.  re;epdre;el  aelvanea;.s  <mel  whe;the;r  ei 

lor  insnranea;  ne)t  re;eiuireel  hv  the;  terms  With  re;.s|)e;e;t  to  ])e)te;ntial  im|)ae:t  e)n  .service;!'  may  he;  liable;  te)  a  he)rre)we;r  tor 

e)f  the;  le);m.  anel  (3)  the;  re;epiire;me;nt  was  l)e)rre)we;rs.  .se;ve;ral  e'.ommenters  failing  te)  aelvanea;  fnnels  te).  <mel  eli.shnrse; 

an  unne;ea;.s.sary  e;xe;re:ise  e)f  the;  Bure;iui'.s  .sugge;.ste;el  th.it  the;  pre)i)e).sal  wenilel  re;.sult  fre)m.  an  e;.se:re)w  aeaaennt  te;  m.iintain 

authe)ritv  te)  imj)e).se;  aelelitie)nal  in  :m  ine:re;<ise;  in  ine:iele;nt.s  e)f  .i  he)rre)wer  hazarel  insnranea;.  Fnrthe;r.  ea)mme;nte;r.s 

e)l)ligatie)n.s  e)n  se;rviea;rs  pursuant  te)  being  ele)ul)le;-l)ille;el  fe)r  hazarel  re;epie;.ste;el  e:larifie:;itie)n  that  iielvane'.ing 

.se;e:tie)ns  ()(k)(1  )(F)  emel  10(a)  e)f  RFSFA.  insnranea;.  The;.se;  ea)mme;nte;r.s  fnnels  is  e)nly  re;epiire;el  if  the;  e)wne;r  eir 

(amunenters  further  e)hje;e:te;el  that  the;  inea)rre;e:tly  inte;r])re;te;el  the;  ])re)pe).s;il  te)  a.s.signe;e;  e)f  a  me)rtgage;  le)an  re;epiire;s  the; 

re;epiireane;nt  te)  aetvane;e;  fnnels  we)ulel  re;e]uire;  a  .se;rviea;r  te)  ])ay  to  m.iintain  borrower  to  maintain  hazarel  insurance, 

reapdre;  a  servicer  to  preiviele;  fnnels  to  eaivenige  even  though  the;  heirreiwer  hael  Finally,  eine;  e:re;elit  uniem  eaimmenter 

maintain  eaiverage  ohtaineel  hv  a  eie;e:iele;el  tei  eaiiiea;!  the;  insnranea;  anel  pay  re;epie;.ste;el  that  the;  Bureau  e;xe;mpt 

heirreiwer  that  e;xea;e;ele;el  the;  eaiverage  a  new  insurer  eiire;e;tly.  Tlieise  .servieairs  eif  hemie  e;epiity  lines  eif  e;re;elit 

re;epdre;el  hv  the  leneler.  inedueling,  feir  eamimenters  stateel  tluit  heirreiwers  may  (llELOC'.s)  treim  the;  projio.seel 

e;xample,  eaiverage;  for  borrower  he;  harmeel  he;e;an.se;  heirrowers  wendel  he;  re;epiireane;nt  in  §  1 024.1 7(k)(.'))  to 

peisseissieins  eir  ea)ve;nige;  he;ye)nel  hazarels  re;.spe)n.sihle  feir  eiuplieaitive;  hazarel  aelvanea;  fnnels.  I  he;  ea)mme;nte;r  a.s.se;rte;el 

the;  leneler  reepiireel  to  he  e;ove;re;el.  insnranea;  eaists,  whereas  a  heirreiwe;)'  theit  MELOf  is  are;  largely  in  the; 

Some  servicers  anel  their  traele;  wendel  he  eaititleel  to  a  refunel  for  snheirelinate-lien  peisitiem  anel  re;epiiring 

a.sseieaations  further  stateel  that  the;  e)ve;rlapping  fe)rea;-plaea;el  insnranea;,  a  se;rviea;r  of  HELOCls  to  aelvanea;  wendel 

re;eiuire;ment  to  aelvanea;  funels  to,  anel  inedueling  pursuant  to  the;  Doelel-Frank  generally  he  ne;e;elle;.ss  eai.stly  to  .sue:h 

eli.shnrse;  from,  an  e;.se:re)w  ae;ea)unt  to  Ae:t.  serviea;rs  he;e:au,se;  .se;rviea;r.s  servicing 

maintain  hazard  in.surane:e;  wendel  have;  With  re;.spe;e:t  to  impaeds  em  the  liens  in  the  fir.st  position  wendel  also  he; 

aelverse  cemseiejneaices  for  .se;rviea;r.s,  insurance  market,  a  numher  eif  aelvane:ing  payment, 

heirreiwers,  anel  the  insnranea;  market.  eanmnenters  who  are;  neit  insurance  The  Bureein  re;ea;iveel  iinmerenis 

With  re;si)e;ct  to  jiotential  impae;t  on  pre)viele;r.s  as.se;rte;ei  that  insnranea;  eannments  frenn  eanisumers  anel 

servieairs,  some  eanmnenters  inelie:ate;el  ])re)viele;rs  ge;ne;rally  vie;w  se;rie)usly  eamsumer  aelveieaie.y  groups  with  re;sj)e;e:t 

that  the;  ])re)pe)se;el  re;e]uire;me;nt  wendel  elelinepieiit  l)e)rre)we;r.s  as  higheir  to  propeiseel  1024. 1 7(k)(.')).  The;.se; 

e.reate;  a  ell.sinea;ntive;  to  establish  e;.se:re)w  insunmea;  risks  ea)mj)are;el  tei  either  eanmnenters  strenigly  snjipeirteel  all 

aeaanints.  These  eanmnenters  also  horreiwers.  Theise  eaniimenteirs  eixjireis.seel  as])e;e:t.s  eif  jireipei.seel  1024. 1 7(k)(.'))  as 

inelieaiteel  that  heirroweirs  mav  eanieairn  that  the;  Bure;au'.s  inaipeisal  .set  feirth  in  the;  preijieisal.  These; 

ince)rre;e:tly  ])re;.sume;  that  se;rviea;r.s  will  eandel  pe)te;ntially  mask  this  risk  l)e;e:au.se;  ea)nnnente;r.s  ge;ne;rally  .state;el,  heiwever 
aelvanea;  tei  ei.seaeiw  aeaanints  for  the;  se;rviea;r  wendel  he;  re;eiuire;el  tei  th.it  the;  Bureaui  shonlel  go  farther  than 

elelinepieiit  borrowers  to  pay  all  escreiw  aelvanea;  premiums,  e;ve;n  if  <i  heirreiwer  the;  preipeisal  anel  implement 

eihligatieins,  neit  just  haziirel  insunmea;.  i.s  serienisly  eie;linepie;nt.  One;  e.ennmenter  re;epiire;me;nt.s  re;g<ireling  aelvanea;.s  anel 
Further,  a  e:re;elit  uniem  traele;  assoeaation  re;epie;ste;el  that  the;  Bure;an  state;  that  elisl)ur.se;nie;nts  to  maintain  hazarel 

ea)mme;nte;el  that  reejuiring  se;rviea;r.s  may  inform  an  insnranea;  insunmea;  for  elelinepienf  t)e)rre)we;r.s  that 

eli.shur.se;me;nts  for  hazarel  insunmea;  may  pre)viele;r  that  a  heirreiwer  is  elelinepiemt.  do  neit  Inive  eiseaeiw  aeaanints. 

elejilete  fnnels  that  may  he;  available  tei  In  that  re;garel,  a  eaimmenter  iirgeel  the;  (;e)mme;nte;r.s  signifieamtly  elisagre;e;el 

pay  otheir  eiseaaiw  eihligatieins,  siie.h  .is  Bureian  to  preiviele  a  form  that  servieairs  re;gareling  the;  merits  of  re;epiiring 

tax  liabilities.  A  e:omme;nte;r  stateiel  that  may  preiviele  tei  insnranea;  preivielers  aelvane:e;.s  anel  elishursements  to 

a  .servieair  may  he  respeinsihle  feir  a  hiss  stating  that  a  leneler  i.s  jniying  some;  maintain  hazarel  insunmea;  of  heirrowers 
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without  escrow  accounts.  A  number  oi 
consumer  advocacy  group  commenters 
contended  that  the  Hureau  should  make 
no  distinction  between  homeowners 
that  liave  escrow  accounts  and  those 
that  do  not.  (Certain  state  attorney 
g(meral  commenters  suggested  instead 
that  tlie  Hureau  should  reciuire  a 
servicer,  prior  to  force-placing 
insurance,  to  ask  lor  a  borrower’s 
consent  tt)  nmew  x’oluntary  coverage 
and  to  advance  funds  for  the  premium 
if  the  borrower  gives  consent  to  the 
creation  of  an  e.scrow  account.  Industry 
commenters  wen;  nearly  uniformly 
oj)j)o.sed  to  reqinring  servicers  to 
advance  funds  for  the  hazard  insurance 
premiums  of  borrowers  who  have  not 
escrowed  for  hazard  insurance,  citing 
most  often  the  im|)racticalitv  for 
.servicers  to  reinstati;  a  la))sed  policy 
without  any  gaj)  in  coverage;. 

The  Bureau  is  finalizing 
§  1024.1 7(k)(.'i)  as  propo.sed  with 
aeljustments  to  addre.ss  ])ertinent  issu(;s 
rai.sed  by  the  comments.  Specifically, 
the  Hureau  is  not  r(;cjuiring  that  a 
.servicer  advance  funds  to,  or  disburse 
funds  from,  an  escrow  account  to 
maintain  hazard  insurance  in  all 
cinaunstances.  Rather,  the  Hureau  had 
adjusted  the  r(;()uirement  in 
t?  1024.1 7(k)(.'j)(i)  to  provide  that  a 
.servicer  may  not  obtain  force-placed 
insurance  unle.ss  a  servicer  is  unable  to 
disburse  funds  from  the  borrower's 
escrow  account  to  ejisure  that  the 
borrower's  hazard  insurance;  is  ])aid  in 
a  timely  manner,  rhus.  for  example,  a 
servicer  of  a  mortgage  loan,  including  a 
llEhOfk  is  not  required  to  disburse 
funds  from  an  escrow  account  to 
maintain  a  borrower’s  hazard  insurance, 
.so  long  as  the  servicer  does  not 
purchase  force-])laced  insurance. 

Pursuant  to  §  l()24.17(k)(.'j)(ii)(A).  a 
.servicer  is  unable  to  di.shurse  funds  if 
the  servicer  has  a  reasonable  basis  to 
lM;lieve  that  a  borrower's  hazard 
insurance;  has  h(;(;n  canceled  or  not 
renew(;d  for  reasons  oth(;r  than 
nonpayment  of  premium  charges. 
Further.  §  1 024.1 7{k)(.'>)(ii)(H)  states  that 
a  servic(;r  is  not  considered  unable  to 
disburse  funds  .solely  because  an  e.scrow 
account  contains  insufficient  funds. 
Section  1024.17(k)(.'j)(ii)(C)  makes  clear 
that  a  servicer  may  .se(;k  repayment  from 
a  horrow(;r  for  funds  advanced  to  pay 
hazard  insurance  premiums.  Finally,  the 
Hureau  has  d(;termined  to  exem})t  small 
.servicers,  that  is.  servicers  that  service 
le.ss  than  .‘i.OOO  mortgage  loans  and  only 
s(;r\’ice  mortgagt;  loans  owm;d  or 
originated  by  the  servicer  or  an  affiliate 
so  long  as  any  force-|)laced  insurance 
|)urchased  by  the  small  .servicer  is  less 
co.stly  to  a  borrower  than  the  amount 
that  would  he  required  to  lx;  dishur.sed 


to  maintain  the  borrower’s  hazard 
insurance;  cov(;rag(;.  Sue 
1024.1 7(k)(.'i)(iii).  The  Hureau  is  m)t 
implementing  any  r(;(juir(;ment  that  a 
service;!'  aelvane:e;  iimels  te;  piiy  fe)r  a 
hazarel  insurane:e;  pe)lie;y  fe)r  ii  he)rre)we;r 
thcit  ele)e;s  ne)t  have;  an  e;.se:re)W  ae:e:e)unt. 

The;  Hure;au  he;lie;ve;s  tlnit  a  se;rvie:e;r 
she)ulel  ne)t  eehtain  fe)re:e;-|)lae;e;el 
insuranex!  whe;n  ii  .se;rvie:e;r  is  able;  le; 
make;  eli.shursements  fre)m  <m  e;.se;re)w 
ae;e:e)unt  te;  maintain  Inizarel  insuranex;. 

As  se;t  feerth  aheeve,  unle;.ss  a  pe)lie:v  has 
he;e;n  e;anex;lle;el  fe)r  re;a.se)n.s  e)the;r  than 
ne)npayme;nt,  a  he)rre)we;r’s  ele;lineiue;ne:y 
shenilel  ne)t  exmse;  a  .se;rviex;r  to  take; 
aedions  (e)r  make;  omissions)  that  woulel 
leael  te;  the;  exmex;llation  e)f  the 
horreewer's  veeluntarv  insuranex;  pe)lie:y 
anel  the  pe)te;ntial  re;plaex;me;nt  of  that 
pe)lie:y  with  a  more;  expensive  (and  le;ss 
])re)te;e:tive;)  fe)rex;-])laex;el  insuranex; 
pe)lie;y.  The  Hureau  ae;knowleelge;s  that 
in  ex;rtain  cire;um.stanex;s,  fe)rex;-pliiex;d 
insuranex;  is  ne;ex;ssary.  Se;e:tie)n 
1024.1 7(k)(.'i)  eloe;.s  ne)l  ])re;ve;nt  a  .se;rviex;r 
fre)m  eehtaining  fe)rex;-plaex;el  insuranex;. 
suhjeed  te;  the;  re;e]uire;me;nts  in  1024.37, 
when  .sue:h  a  pe)lie;y  is  appre)])riate;, 
inclueling,  ie)r  inslanex;,  where;  a 
he)rre)we;r’s  hazarel  insuranex;  pe)lie:v  has 
he;e;n  e:;mex;lle;el  fe)r  re;a.se)ns  e)tlie;r  than 
ne)n-paymenl.  In  that  situatiem,  a 
.se;rviex;r  may  impeese;  a  e:harge;  e)n  a 
he)rre)we;r  ie)r  a  fe)rex;-|)laex;el  insunmex; 
l)e)lie;y  exensistent  with  the;  re;e]uire;me;nt.s 
in  1024.37.  l  le)vve;ve;r,  as  se;t  lorth 
ahenx;  anel  in  the;  ])re)j)e)sal,  the;  Hure;au 
ele)e;s  ne)t  he;lie;ve;  im])e).silie)n  e)f  a  e;harge 
fen'  forex;-plaex;el  insuranex;  is  a])pre)pri<!te; 
where;  a  hazarel  insunmex;  ])e)lie;y  has  ne)t 
he;e;n  e;anex;lle;el  anel  a  se;rviex;r  is  able  te) 
elishurse  funels  fre)m  an  e;.se:re)W  aexx)unt 
te)  maintain  the;  he)rre)we;r’.s  ])re;fe;rreel 
hazarel  insuranex;  pe)lie;y  in  fe)rex;.“* 

The;  Hureau  is  therefe)re;  aelopting 
§  1024.1 7(k)(.5)  in  reliance;  e)n  se;ctie)n 
()(k)(l)(E)  of  RESPA,  whie;h  authorize;.s 
the  Hure;au  to  pre;se;rihe;  re;gulatie)n.s  that 
are;  a])pre)priate  te)  exirry  e)ut  the 
ex)nsume;r  pre)te;e:tie)n  ])ui'pe)se;.s  e)f 
RESPA.  The;  Hureau  has  aelelitie)nal 
authe)rity  ])ur.suant  to  .seedion  ()(j)(3)  of 
RESPA  te)  e;.stahlish  any  re;eiuire;ments 
ne;ex;.s.sary  te)  exn  ry  e)Ut  se;edie)n  0  of 
REPSA,  inedueling  se;edie)n  ()(g)  with 
re;spe;ed  te)  aeiministratie)n  e)f  e;se:re)w 
aexx)unts,  anel  hiis  autheeritv  ])ursuant  te) 
se;edie)n  19(a)  of  RlvSl’A  te)  ])re;.se:rihe  sued) 
rule;s  anel  re;guli!tie)ns,  anel  te)  m;ike;  ,sue:h 


'■‘Notiilily.  tin;  Nalioniil  Moilga^c;  .Si'lllaiinait 
in(:lu(lc!s  a  similar  prolaclion  lor  horrowors.  .S’r,-c  f.-."., 
Xdlional  Morl<’(i<>d  S(-lll(‘ntcnl:  (Uinst'iU  Afirdanii'iU 
A-:e7  (2012).  (ivailahla  at  http:// 
u  n  w.nalionalniartgaf’cscllhiiwnl.com.  (slalin{>  that 
"For  oscrowiid  accounts,  servicer  sliall  conlimie  lo 
advania;  payineaits  tor  tlie  liomeowner's  exisliiig 
policy,  unless  llie  borrower  or  insuraiu:e  company 
cancels  the  existing  policy."). 


inle;r])rt;tatit)ns,  as  may  he  neex;ssary  te) 
iiediieve  the;  ex)nsume;r  pre)te;edie)n 
l)uri)e)se;.s  of  RESPA.  The;  Hurt;au  alse) 
has  atithe)rity  te)  esttihlish  e:e)n.sume;i' 
])re)le;edie)n  re;gul;itie)n.s  purstiant  te) 
se;e:tie)n  1022  of  the;  De)elel-Fr;mk  Aed.  A 
ex)nsumer  ])re)te;edie)n  ptirpetse;  e)f  RIvSPA 
is  te)  help  he)rre)vve;rs  ave)iel  unwiirnmteel 
e)!'  unne;ex;s.sarv  ex)sts  anel  fe;e;s.  ;inel 
furlher,  the;  ;ime;nelme;nt.s  te)  se;edie)n  ()(k) 
e)f  RESPA  in  se;edie)n  1403  e)f  the  De)elel- 
Frank  Aed  e;vinex;  (x)ngress’s  inte;nt  te) 
establish  re;;t.se)nahle  pre)te;edie)n.s  lor 
he)rre)we;rs  to  ave)iel  unwarranteel  fe)rex;- 
pl€iex;el  instiranex;  ex)verage.  Se;edie)n 
1 024.1 7(k)(.'))  ftiidhers  the.se  ])urpe)se;s 
anel  is  therefeere;  an  appropriate; 
reigulation  iineler  se;edie)n  0(j)  anel 
0(k)(l)(E)  anel  .st;edie)n  19(a)  of  RESPA. 

The  Hure;au  eloes  ne)t  hehe;ve  that 
S  1024.1 7(k)(.'))  will  have  aelverse 
ex)n.se;e]tienex;s  e)n  .se;rvitx;rs.  heerrowers, 
e)!'  the  insuranex;  market.  With  respeied  te) 
impaeds  e)n  se;rviex;rs,  §  1024.17(k)(.')) 
tle)e;.s  not  exetite  signifiexmt  ehsinex;ntive;.s 
te)  maintain  e;se;re)W  aexx)unts  fe)r 
he)rre)we;rs.  E.sex'e)W  aexx)tmt.s  e;nex)urage; 
he)rre)we;rs  te)  huelged  for  ex)st.s  e)f 
he)me;e)wne;rship  anel  to  ])re)viele;  funels 
re;gtilarly  te)  se;rviex;rs  te)  he;  useel  te)  pay 
the).se;  ex).sts.  inedueling  leer  insuranex;, 
taxe;s.  anel  e)the;r  eehligatieens.  Ee;nele;rs 
ineduele;  e;se;re)w  re;e|uire;me;nts  in 
meertgage  e;e)nlraeds  heexmse;  the;  use  e)f 
sued)  an  aexx)unt  re;eluex;s  risk  te)  an 
e)wne;r  e)r  assignee  e)f  a  me)rtgage;  le)an. 
Se;rviex;r  al.so  generally  benefit  ire)m  an 
e;se;re)W  iiexx)unt  he)th  as  a  re;sult  e)f  the; 
impre)ve;el  periormanex;  e)f  meertgage 
le)ans  anel  also  heexiuse  of  the; 
e)i)pe)rtunity  te)  e;arn  a  return  e)n  funels 
helel.  Further,  serviex;r.s  manage  the 
impaed  e)f  an  obligation  to  make 
advane:es  to  esexow  aexx)unts  by 
ensuring  that  aelvanex;s  may  he  reex)U])e;el 
from  an  e)wner  e)r  assignee  of  a  me)rtgage 
loan  in  the  event  a  pre)])erty  is 
fe)re;ede).se;el  u])e)n  anel  liquiclateel.  In  the 
ahseneie  e)f  §  1024.17(k)(.')),  a  .se;rviex;r 
that  e)htain.s  fe)rex;-plaex;el  in.suranex; 
might  advanex;  a  greater  amount  of 
funels  fe)]'  the;  forex;-plaex;el  insuranex; 
])e)lie:y  anel  would  .seek  to  e)htain 
repayme;nt  e)f  those  funels  e;ithe;r  from  a 
he)rre)wer  e)r  ultimately  from  an  e)wne;r  or 
assigne;e;  e)f  a  me)rtgage  le)an  if  a  i)re)pe;rtv 
is  fe)re;ede).se;el  U])e)n  anel  liejuielateel.  Fe)r 
these;  re;ase)ns.  the;  Hure;au  is  ne)t 
persuaeleel  that  S  1024.1 7(k)(.'))  e;re;ate;.s 
an  inex;nlive;  that  we)ulel  materiallv  affe;ed 
whedher  se;rviex;rs  e)ffer  e;sex'e)w  :iexx)unts 
te)  he)rre)we;rs. 

With  res])e;ed  te)  the;  fihilitv  e)f  se;rviex;rs 
te)  use  funels  in  an  e;.se:re)w  aexx)unt  te) 


'■'  I  tio  Ilurciui  iiDlos  tliiil  regidations  cslatitislmd 
pursunnl  to  soclion  Ii  oI  RK.SFA  are  sutijocl  lo 
suction  (>(1)  ol  Rl'l.Sl’A.  wtiicti  provietus  borrowers  a 
private  riglil  of  action  to  enlorce  sucti  regidations. 
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])ay  obligations  other  than  liazard 
insurance,  tlie  Bureau  recognizes,  ot 
course,  that  escrow  account  funds  are 
hiugihle  and  tliat  payment  of  hazard 
insurance  necessarily  r(!(]nin!s 
expending  funds  that  would  have  h(!en 
available  for  ])ayment  of  other  e.scrowed 
obligations,  including  tax  obligations. 
S(!rvic(n’s,  on  behalf  of  owners  or 
assignees  of  mortgage  loans,  curnmtlv 
manage  this  risk  by  advancing  funds  to 
escrow  accounts  to  j)ay  such  obligations 
and  seeking  repayment  from  borrowers 
or  ultimately  from  proceeds  pavahle  to 
the  owners  or  assignees  of  mortgage 
loans.  No  contrary  practice  is  required 
here.  Further,  such  a  j)ractice  does  not 
create  any  new  or  enhanced  risk  for 
servic:ers.  Further,  the  Bureau  has 
clarified  in  §  1024.1 7(kK5Kii)(C)  that 
servicers  may  seek  rej)ayment  of 
advances  unless  otherwise  prohibited 
by  apj)licahle  law.  Servicers,  as  well  as 
owners  and  assignees  of  mortgage  loans, 
are  ca])ahle  of  managing  risks  arising 
from  other  escrow  acct)unt  obligations 
by  advancing  funds  to  |)ay  any  such 
obligations  as  anpro])riate. 

The  Bureau  also  do(!s  not  believe  that 
§  1024.1 7(k)(.'j)  presents  a  material  risk 
to  servicers  from  borrowers  cancelling 
policies,  receiving  refunds,  and.  thus, 
becoming  unjustly  enriched  at  the 
expen.se  of  a  servicer.  A  borrower  that 
is  current  on  a  mortgage  loan  obligation 
hut  anticipates  a  future  deliiujiiency 
coidd  engage  in  the  .same  tvpt;  of 
behavior  during  a  jjeriod  of  an  escrow 
account  deficiency,  (lommenters  have 
not  demonstrat(!d  that  such  actions 
tyi)ically  occur.  Further,  the  Bureau  has 
mitigated  this  risk  by  finalizing 
comment  17(k)(.'j)(ii)(C)-l,  which 
provides  that  servicers  may,  hut  are  not 
nujuired  to,  ailvance  payment  on  a 
month-to-month  basis.  13ecause  such 
advancement  is  not  re(|uired  on  a 
month-to-month  basis,  servicers  mav 
determine  not  to  undertake  that 
.schedule  for  advances  if  it  would 
impose  greater  costs  on  servicers  with 
respect  to  maintaining  a  borrower's 
hazard  insurance;. 

The  Bureau  is  not  ])er.snaded  that 
recpiiring  servicers  to  disburse  funds  for 
hazard  insurance;  for  borrowers  that  are 
more  than  .30  days  overdim  will  create 
incentives  for  borrowers  not  to  make 
mortgage  loan  jjayments  or  to  fund 
escrow  accounts.  Nothing  in 
§  1024.1 7(k)(.^),  nor  Regulation  X 
generallv.  ])revents  .servicers  from 
charging  borrowers  late  fees  or  re]K)rting 
borrower  failures  to  j)ay  to  a  consumer 
reporting  agency.  These  conscujuences 
to  borrowers  provide  a])pro])riate 
disincentives  from  obtaining  the  far 
more  limited  benefit  of  non-t:ancellation 
of  a  hazard  insurance  ])olicy. 


The  Bureau  is  ])er.suaded,  however,  hv 
the  comment  that  hazard  insurance 
coverage  may  not  ])rovide  similar 
protections  as  force-])laced  insurance. 
Many  hazard  insurance  policies  contain 
exclusions  from  coverage  for  properties 
that  are  vacant.  In  these  circumstances, 
losses  may  not  hi;  covered  by  insurance 
for  vacant  ])ropertie.s.  Delin(|uent 
horrow(!rs  may  have  a  higher  incidence 
of  abandoning  properties  as  vacant. 
Accordingly,  the  Bureau  has  adjusted 
^  1 024.1 7(k)(.'j)(ii)  to  provide  that  a 
servicer  may  he  considered  unable  to 
disburse  funds  from  escrow  to  maintain 
a  borrower’s  hazard  insurance  ]K)licv  if 
the  servicer  has  a  reasonable  basis  to 
hidieve  the  borrower's  property  is 
vacant. 

The  Bureau  does  not  ludieve  that 
§  1024.1 7(k)(.5)  will  have  adverse 
impacts  on  borrowers.  The  onlv 
borrower  harm  asserted  by  servicers  and 
their  trade  as.sociations  is  that  the 
re(]uirement  will  lead  to  an  increase  in 
donhle-hilling  when  a  horrow(!r  cancels 
hazard  insurance  and  obtains  a  new 
])olicy  for  which  the  borrower  ])ays  the 
insurer  directly.  The  ct)mmenter.s 
])rovid(!  no  reason  to  htdieve  that 
borrowers  that  are  more  than  30  (lavs 
ov(!rdue  an;  more;  likely  to  cancel  hazard 
insuranc(!  and  pay  insurance  dircictly 
than  borrowers  that  are  current  on  a 
mortgage  loan  obligation  or  hxss  than  30 
days  overdiK!.  Furth(!r.  if  a  .servicer  has 
a  reasonable  basis  to  Ixilieve  that  a 
borrower  has  cancelled  a  hazard 
insurance  policy,  a  servicer  is  not 
re(]uired  to  disburse  funds  to  ])ay  for  the 
hazard  insurance  j)olicy.  Finally,  wluai 
a  borrower  has  cancelled  a  |)olicy,  an 
insurance  com])anv  is  nnlikelv  to  credit 
the  amounts  paid  by  a  .servicer  toward 
that  policy  after  the  date  of 
cancellation. 

Furth(;r,  the  Bureau  does  not  believe 
that  1 024.1 7(k)(.5)  will  have  adver.se 
impacts  on  the  insurance  market. 
Section  1024.17(k)(.'5)  does  not.  as 
commenters  .state,  mask  any  risks 
])r(!.sented  by  a  horrow(‘r  that  is  more 
than  30  days  overdue  on  a  mortgage 
loan  obligation.  Nothing  in 
§  1024.1 7(k)(,'))  prevents  a  .servic(;r  from 
re])orting  a  borrower’s  j)ayment  hi.storv 
to  a  consumer  nqjorting  agency,  and  an 
insurance  provider  could,  to  the  ext(!nt 
))ermilted  by  ap])licahle  law.  obtaining 
borrower  information  it  (kumis  ndevant 


''  ' Ndliihlv.  US  (liscussiid  liiiiluM’  l)dl(i\v.  tin;  risk  ot 
(loiil)l(!-l)illing  wluMi  ii  Sdi'vicor  is  piivin"  lownrd  a 
jxilicv  lliat  was  curriaill v  in  place  is  inarkcKlIv 
dilFa'cml  Ilian  llie  risk  presented  liv  a  re(|nireinenl 
dial  a  servicer  olilain  or  renew  a  previnnslv 
cancelled  policy,  which  would  exist  il  a  servicer 
were  retpdred  to  dishnr.se  hinds  to  ohiain  a  |)olicy 
lor  a  horrower  that  does  not  have  an  escrow 
acconni. 


to  underwriting  insurance,  including  a 
consumer  report.  In  addition,  if  insurers 
are  harmed  by  insuring  borrowers  who 
are  delincpient  on  their  mortgage  loans, 
they  face  that  same  harm  already  for 
borrowers  that  do  not  have  escrow 
accounts  and  pay  hazard  insurance 
premiums  directly  to  their  insurers. 
Section  1 024.1 7(k)(.'j)  does  not  jiresent  a 
different  category  of  risk  in  that  regard. 
With  respect  to  one  commenter's 
re(|ue.st  that  the  Bureau  i.ssue  a  form  for 
lenders  and  .servicers  to  jirovide  to 
insurance  providers  stating  that  a 
servicer  is  paying  some  identified 
portion  of  a  borrower’s  insurance 
premium  due  to  a  deficiency  in  the 
tiorrower’s  escrow  account,  the  Bureau 
declines.  To  the  extent  applicable  law 
permits  a  lender  or  servicer  to 
communicate  such  information  to  an 
insurance  jirovider.  the  lender  or 
.servicer  should  not  need  the  Bureau  to 
develop  a  form  for  the  communication. 

Finally,  the  Bureau  believes  that 
special  treatment  is  warranted  with 
nrspect  to  “small  servicers”  as  defined 
in  S  1028.41  (e)(4).  As  explained  in  the 
.section  by  section  discussion  of 
§  1024.30(1))  and  in  the  2013  'I’lLA 
.Servicing  Final  Rule,  the  Bureau  has 
identified  a  class  of  .servicers,  referred  to 
as  “small  servicers"  and  defined  by  the 
combination  of  the  number  of  loans  they 
.service  and  the  .servicer’s  relationship  to 
those  loans  that  sets  those  .servicers 
a])art.  With  respect  to  the  re(|uirement.s 
set  forth  in  ^  1024.1 7(k)(.'j),  outreach 
with  small  servicers  indicates  that  small 
.servicers’  practices  with  respect  to 
obtaining  force-])laced  insurance  tend  to 
he  le.ss  costly  to  borrowers  than  tho.se 
utilized  by  larger  servicers.  For 
example,  the  Bureau  under.stands  that 
small  servicers  often  obtain  force-j)laced 
insurance  in  the  form  of  collateral 
])rotection  policies.  The  charges  pas.sed 
through  to  borrowers  for  such  co\'erage, 
if  any,  may  he  less  expensive  than  the 
costs  of  either  maintaining  a  borrower’s 
hazard  insurance  coverage  or 
purchasing  an  individual  force-])laced 
insurance  policy.  At  the  same  time, 
reejuiring  such  servicers  to  continue  the 
borrower’s  hazard  insurance  in  force, 
which  may  re(|uire  advancing  funds  to 
the  borrower’s  escrow,  could  cau.se 
the.se  servicers  to  incur  incremental 
ex])en.ses  which,  because  of  their  size, 
would  he  burdensome  for  them.  Because 
of  this  difference  in  |)ractice.s.  the 
Bureau  believes  it  is  apj)ropriate  to 
reduce  the  restrictions  applicable  to 
small  servicers  with  respect  to 
borrowers  that  have  escrow  accounts. 
Accordingly,  the  Bureau  has  exemj)ted 
small  servicers  from  the  restriction  in 
§  1024.1 7(k)(.'))(i)  and 
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1024.1 7(k)(.'i)(ii)(ll).  so  long  any  force- 
placed  insurance  that  is  ])urcha.sed  hv 
the  small  servicer  is  less  costlv  to  a 
borrower  than  the  amount  that  would  he; 
nHininul  to  he  dishnrsed  to  maintain  tin; 
borrower's  hazard  insnraiu:e  coverage. 
'I'Ik;  Huntan  heli(!ve.s  tliis  ])artial 
(ixemption  sets  an  ap])ropriate  balance 
of  elTectnating  consumer  protections  for 
l)orrow(;r.s  with  escrow  accounts  and 
consitlerations  that  may  be  unicpie  to 
small  servicers. 

After  consideration  of  the  comments 
received,  the  Hnreau  has  also 
determined  not  to  recpiire  servicers  to 
continue  hazard  insurance  policies  and 
advance  premium  payments  for 
borrowers  who  have  not  escrowed  for 
hazard  insurance.  The  Bureau 
under.stands  the  concern  of  the 
consumer  groups  that  commented,  hut 
the  Bureau  is  j)ersnaded  that  it  would 
gmimally  he  impracticable  for  servicers 
to  reimw  the  hazard  insurance  c;overage 
obtained  by  a  non-escrow(Kl  borrower 
without  creating  a  significant  risk  of 
double-hilling  and/or  a  gaj)  in  coverage. 
For  example,  although  the  Bureau  does 
not  find  concerns  about  donhle-hilling 
of  borrowers  persuasive  with  respect  to 
situations  in  which  insurance  coverage 
is  being  paid  via  disbursement  from  an 
e.scrow  account,  the  Bureau  is 
conceriKid  that  a  substantially  diffenmt 
situation  njsnlts  where  the  borrower  is 
making  direct  payments  and  a  ])olicy  is 
allow(!d  to  lapse  due  to  non-i)ayment.  In 
those  ca.ses.  it  is  far  more  likelv  that  a 
consumer  mav  have  switched  insurance 
providers  without  notifying  the  servicer, 
and  recpiiring  a  st;rvicer  to  ol)tain  a  new 
policy  (or  to  reinstate  a  |)revionslv 
cancelled  policy)  may  result  in  borrower 
harm  through  the  jiurcha.se  of 
dnj)licativ(!  insurance  and  donhle- 
hilling  of  a  borrower.  Further,  when  a 
horrowcM'  does  not  have  an  escaow 
account,  the  .servicer  mav  not  have 
notice  before  a  jiolicy  laji.ses.  and  no 
ability  to  maintain  the  jiolicy  in 
continnons  force.  Were  the  Bunxm  to 
imjiose  a  tlnty  on  the  .servicer  to  |)av  for 
hazard  insurance  in  such  circumstance, 
such  a  duty  would  not  nec(!.ssarily  be  to 
maintain  a  current  jiolicy  in  force. 
Rather,  the  duty  could  well  be  to 
nnnstate  a  laji.sed  jiolicy  or  to  obtain  a 
n(!W  jiolicy  on  ludialf  of  the  borrower  to 
rejilace  tin;  canccdled  jiolicy.  Reejniring 
a  .servicer  to  obtain  a  new  insurance 
jiolicy  on  behalf  of  a  borrower  that  did 
not  have  an  escrow  account  to  jiay  for 
hazard  insurance  mav  be  burdensome 
and  coinjilex.  and  may  not  he  jn.stified. 
Accordingly,  the  Burcian  declimis  at  this 
time  to  imjjo.se  nHjuirements  to  obtain 
insurance  for  borrowers  that  do  not  have 
e.scrow  accounts  but  will  continue;  to 


monitor  the  im])act  of  the  reeinirements 
set  forth  in  1024.37  with  res|)ect  to 
i()rce-|ilac(;d  insurance  for  any  .such 
borrowers. 

Two  consumer  grou])s  submitted  joint 
comments  urging  the  Bureau  to  amend 
current  ^  1024.1  7(k)(l )  so  that  a  s(;rvicer 
would  be  r(;(jnir(;d  to  make  timi;lv 
disbursements  with  r(;si)ect  to  anv 
e.scrowed  charge,  not  just  hazard 
insurancie.  so  long  as  the  borrower's 
e.scrow  account  contained  sufficient 
funds  to  do  .so.  These  consumer  grou|).s 
asserted  that  then;  is  no  reason  to 
maintain  tin;  limitation  for 
dishur.sements  to  borrowers  that  are  less 
than  30  days  overdue  with  res])ect  to 
(;scrow  obligations  other  than  liazard 
insurance.  For  examjjle,  the  commenters 
stated  that  tin;  failnn;  of  a  servicer  to 
|)ay  tax  obligations  in  a  timely  manner 
would  harm  a  borrower,  and  suggested 
that  finalizing  1024. 17(k)(.'i)  in 
isolation  could  cau.se  borrower 
confusion  h(;cause  borrowers  may  not 
understand  that  the  rnh;  ajjjjlies  onlv  to 
hazard  insurance. 

The  Bureau  und(;rstands  the 
commenters'  conc(;rn  with  re.s|)ect  to  the 
im|)act  on  borrowers  if  an  e.scrowed 
chargi;  is  not  ])aid.  hut  d(;clin(;s  to 
amend  §  1024.1 7(k)(l)  as  i);ut  of  this 
rulemaking.  S(;ction  1024.1 7(k)(.'i),  as 
ado|)t(;d,  is  only  a  r(;.stric:tion  on 
servicers’  ability  to  obtain  forc(;-|)laced 
insurance.  If  a  .servic(;r  will  not  la; 
|)urcha.sing  force-])laced  insurance,  tin; 
servicer  is  not  subject  to  the  |)rovi.sion.s 
of  1 024.1 7(k)(.'5).  For  exam  j)le.  a 
servicer  that  do(;.s  not  r(;(|uin;  a  borrower 
to  maintain  insurance  is  not  r(;(|uired  to 
disburse  funds  to  maintain  the 
borrower's  hazard  insurance  coverag(; 
other  than  as  retjuired  |nirsnant  to 
§  1024.1 7{k)(l).  Because  the  Bureau  is 
not  im|)o.sing  a  blanket  obligation  to 
advance  funds  to  escrow  to  jjay  hazard 
insurance  jneminins,  the  Bur(;an  does 
not  heli(;ve  that  it  would  he;  a|)])ro|)riate 
to  imi)ose  such  an  obligation  with 
resj)(;ct  to  other  jjayments  to  he  made 
from  escrow.  Accordingly,  the  Bureau 
declin{;s  to  amend  §  1024.1 7(k)(l )  as 
sugge.sted. 

Finally,  as  discussed  above,  the 
Bur(;au  r(;(|ue.sted  comments  on  an 
alternative;  a|)i)roach  te;  (5 1024.1  7(k)(.'i), 
which  would  have  added  language  to 
§  1024.37  to  j)rovide  that  if  a  borrower 
has  an  (;.scrow  account  established  for 
hazard  insurance;,  a  .se;rvie:e;r  e:e)nld  ne)t 
e;harge;  the;  beureewer  fe)r  fe)re;e;-])lae:e;el 
insurane:e;  unle;s.s  the  fe)re:e;-])lae:e;el 
insnrane:e;  eehtaineel  by  a  .se;rvie;e;r  was 
less  exjiensive  to  the;  he)rre)wer,  fe)r 
e:e)m])arahle;  e:e)ve;rage;,  than  woidel  he;  the; 
se;rvie:e;r’.s  aelvane:ing  fnnels  te;  e;e)ntinue; 
the  l)e)rre)we;r's  hazarel  insnrane:e;  ])e)lie:y. 
The;  Bureau  feirther  re;e|ue;ste;el  e:e)mments 


e)n  whe;the;r  (j  1024.37  sheeedel 
aelelitie)nally  re;ejuire;  that  fe)re;e;-])lae;e;el 
insuranex;  jeurchaseel  by  a  se;rvie:e;r  uneler 
the;se;  e:ire:umstaue:e;.s  j)re)te;e:t  a  he)rre)we;r’s 
inte;re;sts. 

One;  large;  fe)rce;-i)lae:e;el  insunmex; 
|)roviele;r  as.se;rl(;el  tluit  the;  |)re)])e)se;el 
alte;rnative;  is  ne;ithe;r  neex;.ssary  eer 
re;ali.stie;  he;e:au.se;  |)re)])e)se;el 
S  1024.1 7(k)(5)  re;fle;e:ts  ge;ne;rid  inelustry 
j)rae;tiex;  anel  he;e:au.se;  the;  ex)st  e)f  feerex;- 
j)laex;el  insuranex;  is  invariahlv  more; 
e;x])e;n.sive;  to  the;  l)e)rre)we;r  than  the; 
se;rviex;r  aelvane:ing  funels  to  ex)ntinue;  a 
l)orre)we;r's  hazarel  insuranex;  j)e)lie:y.  On 
the  e)ther  hand.  ane)the;r  large;  forex;- 
j)laex;el  inseiranex;  jerovieler  anel  a 
natieenal  traele  asse)ciatie)n  e;x|)re;.sse;el  a 
jaeferenex;  fe)r  the;  alternative;  e:om])are;el 
te)  |)ro|)e).se;ei  §  1024.1  7(k)(.'j).  The;se 
ex)mmente;r.s  jjieferreel,  however,  that  the; 
alternative;  he;  |)laex;el  in  1024.1  7(k), 
anel  ne)t  in  §1024.37,  he;e;aei.se;  they 
l)(;li(;ve;el  that  this  alternative;  shemld 
emly  limit  a  se;rvicx;r'.s  forex;-))laex;me;nt 
of  insuranex;  in  siteiatieens  where;  an 
e;.se;re)we;el  hen  reewer's  hazarel  inseiranex; 
was  canex;le;el  elne;  to  a  .se;rviex;r's  fiiilure 
to  elishnr.se  fnnels  to  maintain  a 
horreiwer's  hazarel  insuranex;. 
Oemunenters  further  e;x]ne;sse;el  a  varie;tv 
of  views  ex)nex;rning  heiw  the;  sexijie;  eif 
(xmijiarahle  exiverage  woulel  he; 
ele;te;rmine;el.  While;  ineln.strv  ix)mme;nte;r.s 
ae;knowleelge;el  that  the;  industry 
stanelarel  is  te;  eihtain  ie)rix;-i)la(x;d 
ex)V(;rage;  i;ejual  tei  the;  re;j)laex;me;nt  exist 
of  the;  jirojierty,  twei  natieinal  trade; 
asseiciations  anel  a  large;  fe)rex;-j)lae:eel 
insuranex;  jirovieler  argne;il  that  se;rviex;rs 
must  he;  given  il(;xibility  tei  eletermine; 
exiverage;  levels.  In  exintrast.  another 
large;  fe)rex;-])laex;el  insuranex;  jireivider 
suggesteel  that  the;  Bureau  .shoulel 
reejuire  exiver.ige  at  re))laex;ment  exist 
value. 

After  exinsieleratiein  of  the  commeints 
re;e;eive;el  ein  the  alternative,  the;  Bureau 
he;lie;ve;.s  that  the;  alternative;  jireiiieisal's 
re;e|uire;ment  re;gareling  eximjiarahle 
ex)\x;rage;  weiulel  aelel  unne;ex;ssary 
eximjilexity  tei  the;  reigulatiein.  \Vhe;the;r  a 
lieirrenver  may  eir  may  neit  benefit  freim 
iiny  jiartie.ular  ex)ve;rage;  level  is 
ele;|}e;nele;nt  ein  the;  inelivielual 
e:ire;um.stanex;s  eif  the;  lieirrenver.  Further, 
eliffe;re;nex;s  he;twe;e;n  exiverage;  jireivieleel 
feir  heimeeiwne.Ts’  insurane:e;  iinel  fbrex;- 
lihiex;el  in.suranex;  make;  a  exiinjiarahility 
ele;te;rminatiein  anel  exim])le;x  anel 
eliffiexdt  ])reiex;.s.s.  The;  Bnre;au  elee;line;.s  tei 
aeleijit  the;  alterucitive  iirojieiSfil  with 
re;.sj)e;e:t  tei  eihtaining  exim|);iriihle; 
exiveinige. 

Seeitiein  1 024.1 7(k)(.')).  as  aeleijited. 
howeiver,  is  inlbrmeel  by  the;  alternative; 
anel  the  eximments  re;ex;ive;el  in  re;.s|)onse 
tei  the;  alternative.  The;  Beireau  has 
aeljn.ste;el  the;  re;ejuire;me;nt  in 


Federal  Register  /  Vo].  7H.  Nn  /ti . i  ... 

- - - -  Thursday, ^,ruary  M.  2013/RuIos  and 


^  1024.1 7(k)(r,),  coiisi.stont  with  tho 
a  tornative,  to  rofloct  tliat  a  sca’vioor's 
al)ihty  to(ii,sl)ur.s(;fun(l,sto  maintain 
hazarc  in.snranoo  (;ov(;rag(>  .snrv(!.s  as  a 
•-MrH:tH,n  on  tho  sorvicor's  i)un;hasini. 
l"i(.o-i)la{:(!(i  insin-anco  covorago.  Tluis^a 

hwlk-'r’’ T  'T'l"’'''''  -'ll  instanoo.s 
to  (lishnnsn  funds  to  maintain  hazard 
insuranc;  covoragt;  for  horrowors  that 
<»’a  more  than  20  days  ovtuduo:  instead 
a  sorvicnr  may  not  ol)tain  forcn-nlared  ' 
iiKsuranco  coyoragn  md(!.ss  tho  sorvioor  is 
iinahlo  to  disl)nrs(!  funds  from  th(> 
hm-rowm-’s  escrow  account  pursuant  to 

fl  ■  sm  ■  ‘exemption 

.small  .sorvicors  m  §  1024.17(k)(r,)(iii) 

provHlos  that  a  small  .sorvi(:ormav 

forco-placod  insurance,  even  if 
the  suiHll  .sorvicer  is  not  unahle  to 
di-shurse  funds  from  a  horroAvcn’s  e.scrow 
at.eount,  .so  long  as  the  cost  to  the 
l«"Tower  is  le.ss  than  the  amount  the 
snial  .servicer  would  need  to  dishurse  to 
maintain  the  horrower's  hazard 
insurance,  without  consideration  of  tlu' 
specific  policy  coverage  provisions. 

17(1)  Sy.stem  of  Recordkeeping 
I  lie  Rureau  projiosed  to  remove 
‘■■'-n-entS  l024.17(/].  which  generallv 
'eipiires  that  a  serx'icer  maintain  for  five 
yeais  records  regarding  the  jiavnieiit  of 
•''"emits  into  and  from  an  e.scrow 
account  and  e.scrow  account  .statements 
piovid(;d  to  horrowers.  Current 
|}1()24.]7(/)  further  jirovides  that  the 
Rnreau  may  recjiiest  information 
contained  in  the  servicer’s  records  for  ■ 
an  e.scrow  account  and  that  a  servicer’s  I 
.nlure  to  provide  such  information  iiiav  j 

he  oeemed  to  he  evidence  of  the 

.seiyicer  s  failure  to  coinjilv  with  its  i 

"hligations  with  respect  to  providing 

‘"'as  dii^f h)  horrowers. 

As  di.s(.u.s.sed  in  the  proposal,  the 

Rureau  believed  that  the  obligations  set  " 
orth  in  current  S  1024.1 7(/)  would  no  n 
longer  he  warranted  in  light  of  the  J 

iiiforimition  management  jiolicies.  ' 

imicedures,  and  requirements  that  the  n 

Rureau  jiropo.sed  to  imiiose  undm-  ' 
lirojio.sed  §1024.38  and  the 
siihstantiallycliffurentanthorities  l! 

available  to  the  Rureau  with  regard  to 

requesting  information  from  entities 
sul),ect  to  §  1024.17.  No  comments  were  Jl* 
i  cceived  on  the  removal  of  current  ! 

1024.1 7(/].  Accordinglv,  the  Rureau  is  “ 
'•o'liovmg  §  1024.1 7(/)  as  jiropo.sed.  ‘  ™ 

Section  1024.18  Validitv  of  contracts  !l'i 

and  hens 

I  he  Rureau  is  removing  current  — 

(^1024.18.  Current  §  1024.18  .states  that 
Section  17  of  Rf;.SPA  (12  IJ.S.C.201.'5)  tU' 

govei  ns  the  validity  of  contracts  and  con 
hens  under  RRSPA.”  12  U.S.C.  201. I  ',,,1 

states  ‘^Nothing  in  this  Act  shall  affect 
tl'e  validity  or  enforceability  of  any  sale  ':2 


"'■""•'t'act  for  the  .sale  of  real  propertv 

m  any  loan  loan  agreement,  mortgage 

wi  h  f"  i  ir  ""imection 

n  i  l  a  federally  related  mortgage  loan.” 

he  Rureau  believes  that  RRSPA  clearlv 
(lolinocitos  (lu;  validity  and 
enlorceahility  of  contracts  and  liens  and 

'l''"(?1024.18i.sanunnece.s.sarv 

lestateinent  of  the  provisions  ofRRSPA 
Accordingly,  m  order  to  streamline  the 
icgnlations.  the  Rureau  is  removin'- 

current  §  1024. 18. '-'i 
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no  longer  necessarv.  Kinallv 
§  1024  10(h)  states  that  the  Rureau’s 
jJroi.edures  for  investigations  and 

in'tyrrl!'""'''  are  .set  forth 

1  Y  P"'  l  A  cro.s.s-reference 
to  the  location  of  the  Rureau’s 
I’ogulations  regarding  investigations  and 
mve.stigational  proceedings  in 
Regulation  X  is  nnneces.sarv 


Section  1024.10  Enforcement 

Similarly,  the  Rureau  is  reniovin- 
)  ^  1 024. 1 0.  1  he  first  smitence  of  ” 

1024.10(a)  .states  “|i|t  is  the  poliev  of 
llK!  Rureau  regarding  RESINA 
miforcement  matters  to  cooperate  with 
>v  Federal,  state,  or  local  agencies  having 
•superx'isory  powers  over  lenders  or 
other  pensons  with  resjKmsihilities 
0  respa.”  The  Rureau  believes 

his  statement,  which  reflects  the 
Rnreau’s  general  poliev  to  cooiierate 
with  counterpart  agencies,  is 
unneces.sary.  The  second  sentence  of 

!.  024.1<)(n|  sl„|„,s“I.„,|,„„| 

With  sujiervi.sory  powers  over  lenders 
may  use  their  powers  to  re(|uire 
cmnpliaiK.y-  with  RESl'A.”  Again,  the 
Rureau  believes  this  general  statement 
of  he  supervisory  authoritv  of  other 

"'•'I  iigoncies.  which  neither  convevs 
autliority  nor  creates  limits  or 
restrictions  with  respect  to  such 
.mithority.  is  unnecessary  in  Regulation 
y  f  mtlier,  the  third  .sentence  of 
^  1024.19(a)  .stales  “(i|n  addition,  failure 
'"-•o'nply  with  RESPA  mav  he  grounds 
oi  culministrative  action  hv  HUD  under 
HIJD  regulation  2  CFR  part  2424 
concerning  deharment,  susjien.sion. 
ineligibility  of  c:ontractor.s  and  grantees 
or  under  UUD  regulation  24  CFR  part  25 
Me, rtgagee  Revie 
Roaid.  More  the  Rureau  believes  that 
he  applicable  regulations  issued  hv 
whether  ' 

RESl  A  may  serve  as  grounds  for  anv 
such  enumerated  action  is  based  on" 
hose  UUD  regulations.  Accordinglv,  the 
Ruieaii  believes  this  provision,  which 
'•"Poats  the  .scope  of  HUD  regulations,  is 
innece.ssarv.  Section  1024.1 9(a)  states 
hat  niothmgin  this  paragraph  is  a 
1 11111  tat  ion  on  anv  other  form  of 
enforcement  lhai  mav  he  legallv 
available.”  Recause  the  Rureau  believes 
ilie  other  jn  ovisioiis  of  §  1024.19(a)  are 
nnneces.sarv,  this  remaining  sentence  is 


Siihpart  C~Mortg(io(;  Sonicino 
■Section  0  of  RESPA  .sets  forth  a 
nnmher  of  protections  for  borrowers 
with  respect  to  the  servicing  of  federallv 
related  mortgage  loans  that  are  currentlv 
implemented  through  Regulation  X  in  ' 
cm  rmit  §1024.21.  Section  1403  of  the 
Dodd-hrank  Act  amended  .section  Oof 
RESl  A  hv  adding  new  .section  0(k) 
through  (m)toe.stahli.sh  new  obligations 
on  serx'icers  for  fetlerallv  related 
mortpige  loans  with  re.spect  to  the 
purchase  of  force-jihiced  insurance  and 
resjKmses  to  borrowers’  requests  to 
cornyt  errors,  among  other  things.'^*' 
he  Riireau  oh.serves  that  section  0(k) 

•  l-so  e.stahh.she.s  the  Rnreau’s  authoritv 

(.reate  obligations  the  Rureau  finds 
npimipriate  to  carry  out  the  consumer 
piotechon  purposes  of  RESl'A 
.Section  1483  of  the  Dodd-Frank  Act 
al.so  amended  (existing  jirovisions  in 
section  8  of  RESPA  with  re.spect  to  a 
.servicer  s  obligation  to  resiiond  to 
(fiialified  written  reipiests.  a  servicer’s 
'administration  of  an  e.scrow  account. 
■Section  1483  al.so  increa.sed  the  dollar 
amounts  for  damages  for  which  a 
■servicer  imp-  he  liable  for  violations  of 
•section  8  of  RESl’A. 

In  order  to  imjilenient  the 

to  KLSl  A  in  a  consistent  and  clear 
manner,  the  Rureau  proposed  to 
reorganize  Ri^gulation  X  to  combine 
current  Regulation  X  provisions  relating 
to  mortgage  servicing  in  existing 
^  1024.21  with  new  mortgage  servicing 
Pioyisions  the  Rureau  propo.sed  to 
implement  Dodd-Fnuik  Act’s 
amendment  of  .section  8  of  RESl’A  in  a 
newly  created  siihpart  C.  As  di.scus.sed 
yPove.  no  conmienl.s  were  received  on 
he  jiroposed  reorganization  of 
emulation  X  into  three  siihparts  and  the 
Rureau  is  adopting  suhpart  C  as 


(i  lOM  Ih’iIu!  I!’"  n„n„vo 

S  (y-l.lH.  Ilu,  lilir,,;,,,  i„„js  ^ 

t'n.iliz(-ll„s;is|)(u:l  ol  IIumuIo  williniil  noliceaiul 

;«nay;Ma.8a,:aus,,(^U,v4,,«si,„plvr,,s,a.i;^ 

^'nlutorv  loxt,  its  nanoval  will 
<i\  i.  no  iinpacl  on.  or  .sionilicanco  lor,  any  person- 

""liceandcoinnuMiMlierolorewonl.Ihe  '  '  ' 

uiinocHssiirv. 


_  "y  s  u-ii  hli  ,024.111.  I  he  Hurean  tin, l.s  there  is 
„<.o<l  (.ans.Mo  nmiove  f,  1(124.  HI  wiihonl  notiee  and 
'■'iinnient.  .As  the  lorefioin;^  discn.ssion 
(I.Mnonstrates,  §  ,,,24.  HI  has  no  impact  on  or 

Ee  'I'l  i'"' 

ilii.icItiK.  would  l)i‘  nnn(!C(!.s,sary. 

'•’‘•Section  I4(i;i  nses  tlie  h-rn,  •leflerallv  rel.-ited 
hut  a  amends  and  .expands  section  ti  of 
KC-S  .A  that  nses  the  t.Mm  ■  halerallv  related 

,  !  •!..>  Itnrea,,  int.M-pn.ts 

III  .  h.d,.iall\  related  inortKage"  and  Tederalh 
n  lated  mort<tage  loan"  to  h.;  the  same. 


f 
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jiroposed  as  a  se])arate  sul)part  in 
Regulation  X. 

.Section  1024.21  Mortgage  .Servicing 
Transfers 

To  incorporate  mortgage  servicing- 
related  |)rovisions  within  snhpart  (',.  the 
propos(!(l  rule  would  liave  removiul 
§1024.21  and  would  imj)leinent  the 
provisions  of  §  1024.21 .  snhject  to 
pn)j)o.sed  changes  as  discussed  helow, 
in  proj)osed  §§1024.31-1024.34  within 
.snhj)art  C.  No  conunents  were  received 
on  the  removal  of  §  1024.21  and  its 
incorporation  within  snhpart  C.  The 
final  rule  adopts  the  removal  of 
§1024.21  as  proposed  and  implements 
tlie  ])rovisions  of  §  1024.21,  subject  to 
changes  adojited  as  discussed  helow.  in 
§§1024.31-1024.34  within  snhpart  C. 

.Section  1024.22  .Severability 

Current  §  1024.22  stales  that  if  anv 
particular  provision  of  Regulation  X.  or 
its  a])plication  to  any  particular  person 
or  circnm.stance  is  hehl  invalid,  the 
nmiainder  of  Regulation  X  or  the 
a])})lication  of  such  provision  to  any 
other  per.son  or  circnm.stance  sliall  not 
!)(•  affected.  The  Bureau  ])ropo.s(!d 
removing  current  §  1024.22  because  the 
Bureau  believes  the  .section  mav  create; 
nnnec(;.s.sary  inconsistenev  with  n;spect 
to  other  Bureau  r(;gnlations  that  do  not 
contain  corresj)onding  provisions.  Bv 
removing  §  1024.22.  the  Bnr(;au  is  not 
suggesting  that  the  severability  of 
Regulation  X  is  changing  or  tliat  the 
Bureau  intends  the  new  jHovisions  to  he 
non-severahle.  The;  Bur(;an  intemls  that 
the  provisions  of  Regulation  X  are 
severable  and  lM;lieve.s  that  if  any 
j)articular  jirovision  of  Regulation  X.  or 
its  application  to  any  particular  i)erson 
or  circumstance  is  held  invalid,  tlie 
remainder  of  Regulation  X  or  the 
a])plication  of  such  provision  to  anv 
other  j)rovision  or  circumstance  shoidtl 
not  he  affected,  'fhe  Bureau's  j)roposal 
to  nanove  current  §  1024.22  should  not 
he  construed  to  indicate  a  contrary 
position.  Tin;  Bureau  did  not  receive 
comments  on  the  j)roj)osed  removal  of 
current  §  1024.22.  and  accordinglv.  is 
ado])ting  the  removal  of  current 
§  1024.22  as  proposed. 

.Section  1024.23  Iv.Sign  Apj)licahility 
(airrent  §  1024.23  states  that 
provisions  of  the  Flectronic  .Signatures 
in  (dohal  and  National  (a)mmerce  Act 
(Iv.Sign  Act)  permitting  el(;ctronic 
disclosures  to  consumers  if  certain 
conditions  are  met  ajjplv  to  Regulation 
X.  For  reasons  discussed  above  in  the 
.section-hy-section  analysis  of  §  1024.3. 
the  Bureau  has  conchuled  that  the  E- 
.Sign  Act  provisions  are  applicable  to  all 
l)rovisions  in  Regulation  X. 


Accordingly,  tlie  Bureau  decided  that 
the  best  jilace  for  this  langnagi;  was  in 
§  1024.3.  Having  received  no  comments 
on  the  removal  of  §  1024.3  or  the 
jilacing  of  the  H-.Sign  Act  provisions  in 
§  1024.3.  the  Bnrean,  as  discussed 
above,  is  removing  curnait  §1024.23 
from  Regulation  X. 

.Section  1024.30  .Scope 

The  propo.sal  would  have  defined  the 
scojie  of  snhpart  (1  as  any  mortgage  loan, 
as  that  term  is  defined  in  §  1024.31.  A 
“mortgage  loan.”  as  propo.sed  would  he 
any  federally  related  mortgage  loan,  as 
defined  in  §  1024.2.  except  for  o])en-end 
loans  (home  e(|uity  jilans)  and  except 
for  loans  exemjit  from  RE.SBA  and 
Regulation  X  pursuant  to  §  1024. ,1(1)). 

The  Bureau  received  a  significant 
number  of  comments  relating  to  the 
scope  of  the  mortgage  .servicing  rules. 

Snutll  sf^rvicar  (^x(^mpiion.  In  the  201 2 
TILA  .Servicing  Propo.sal.  the  Bureau 
pro])osed  an  exemption  to  the  ])eriodic 
statement  re(jnin;ment  for  small 
servicers,  defined  in  the  2012  TILA 
.Servicing  Propo.sal  as  .servicers  that 
.s(;rvice  1 ,000  mortgage  loans  t)r  fewer 
and  only  servicer  mortgage  loan  that  the 
servicer  or  an  affiliate  owns  or 
originated.  The  Bureau  r(;(iue.st(;d 
comment  in  the  2012  TILA  .S(;rvicing 
Pro])osal  r(;garding  that  exeinjition  and. 
in  tlie  2012  RESPA  .Servicing  Proiiosal. 
further  reque.sted  comment  regarding 
whether  the  Bureau  should  imjilement  a 
small  .servicer  exemption  for  any 
mortgage  .servicing  reipiirements 
proposed  in  Regulation  X. 

rhe  Bureau  received  three  comment 
letters  from  consumer  advocacy  groups 
with  respect  to  a  small  .servicer 
exemjition  from  certain  reijuirements  in 
Regulation  X.  One  comment  from  three 
consumer  advocacy  gronjis  indicated 
that  small  servicers  should  he  exempt 
from  the  loss  mitigation  procednnis 
recpiirements  in  §  1024.41  on  the  basis 
that  these  servicers  alreadv  have  an 
interest  in  mitigating  any  losses  that 
might  result  from  proceeding  with 
foreclosure.  Two  other  consumer 
advocacy  groups,  however,  stated  their 
view  that  if  a  .servicer  cannot  afford  to 
implement  the  retpiired  prot(;ctions,  the 
.servicer  should  not  he  permitted  to 
service  mortgage  loans.  Further,  a  large 
hank  joined  in  opjiosing  an  exemption 
for  small  servicers  on  the  basis  that  such 
an  exemption  does  not  implement 
con.snm(;r  |)rotections  for  customers  of 
small  servicers  and  creates  artificial 
distinctions  that  provide  a  competitive 
advantage  to  small  servicers. 

The  Bureau  also  received  a  significant 
number  of  comments  from  small  banks, 
credit  unions,  and  non-hank  .servicers, 
as  well  as  their  trade  associations,  that 


re(pie.stt;d  that  the  Bureau  consider  an 
ex(;m])tion  for  small  servicers  from  the 
mortgage  servicing  rules,  including  the 
discr(;tionarv  rulemakings.  The  Bureau 
akso  received  a  comment  letter  from 
Advocacy  urging  the  im])lementation  of 
a  small  servicer  exemption  for 
recpiirements  in  Regulation  X. 

Many  of  tin;  small  hanks,  credit 
unions,  and  non-hank  servicers  that 
provided  comments  stated  that  their 
l)usine.ss  models  necessarily  facilitate 
commnnication  with  delin(|nent 
borrowers.  Per  the  comments,  such 
servicers  have  an  incentive  to  work  with 
borrowers  to  avoid  losses  hecau.se 
typically,  for  small  servicers,  either  the 
mortgage  loan  is  owned  by  the  servicer 
(or  an  affiliate]  or  the  .servii:er  has  a 
customer  relationship  with  the  borrower 
to  consider.  Community  hanks,  credit 
unions,  and  Advocacy  further  .stated 
that  the  servicing  market  should  not  he 
considered  sim])listically;  small 
.servicers  have  .substantially  different 
business  jiractices  than  larger  servicers, 
including  with  respect  to  con.sid(;ring 
lujirowers  for  loss  mitigation  or 
managing  force-])laced  insurance. 

Further,  such  servicers  have  not  been 
.shown  to  have;  engaged  in  the  servicing 
failures  that  contributed  to  the  financial 
crisis,  including  poor  oversight  of  third- 
})arty  providers,  lost  documents  and 
other  process  failures  relating  to  loss 
mitigation  (;valnation.s,  or  wrongful 
filing  of  foreclosure  documents  that 
contain  false  information  or  fail  to 
comply  with  apjdicahle  law. 

Comments  from  small  hanks,  credit 
unions,  non-hank  .servicers,  and  their 
trade  associations,  suggested  various 
means  for  defining  a  small  servicer. 

Most  industry  commenters  indicated 
that  the  propo.sed  1. ()()()  mortgage  loan 
threshold  was  inadetjnate  because  it 
would  capture  only  the  smalle.st 
servicers  in  the  market.  (3ne  trade 
association  commenter  stated  that  a 
l.DOO-mortgage-loan  threshold  would 
cover  only  single-emjjloyee  servicing 
operations.  Mo.st  commenters  indic:ated 
that  the  small  .servicer  exemption 
threshold  should  he  raised  to  between 
.').{)()()  and  l.'j, ()()()  mortgage  loans.  One 
commenter  indicated  that  a  small 
.servicer  threshold  should  he  based  on  a 
deliiKinency  ])(;rcentage  or  foreclosure 
filing  threshold,  while  a  large 
community  hank  servicer  stated  that  a 
small  servicer  exem])tion  should 
include  all  hut  the  top  five  servicers  hv 
market  share. 

Small  servicers  indicated  several 
components  of  the  rulemaking  that 
would  have  particularly  problematic 
impacts  on  small  servicers.  For 
example,  many  small  servicers  and  their 
trade  associations  raised  concerns 
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regarding  the  a])])eal  process  set  forth  in 
1024.41  (h).  Small  servicers  stated  that 
r(!(|iured  inde])endent  reviinvs  for  the 
appeal  process  wonld  1)(!  difficnlt  to 
implement  because  the  size  of  a  .small 
servicer  necessarily  constrains  the 
mnnher  of  knowledgcnihle  servicing 
piM'sonnel  that  would  hi;  able  to  conduct 
the  independent  review.  Per  tin; 
commenters.  the  resnlling  review  would 
he  without  value  because  the 
indejKmdent  review  would  he 
conducted  by  employees  le.ss  familiar 
with,  or  skilled  in.  evaluating  borrowers 
for  loss  mitigation  options.  Small 
.servicers  also  indicated  they  wonld  he 
burdened  by  im])lemenling  new  notice 
recpurements,  including  those  set  forth 
in  ^  1024.89  and  §  1024.41,  which, 
commenters  believed,  wonld  only  .serve 
to  require  communications  that  are 
already  oc:cnrring.  hut  would  impo.se  the 
cost  of  reciuirements  to  track 
communications  and  demonstrate 
com])liance  to  a]jpro])riate  regnlators. 

In  addition  to  tlie  comments,  the 
Bureau  reviewed  tlu;  input  gained 
through  outreach  with  small  .servicers 
during  the  Small  Business  Review  Panel 
process.  As  discus.sed  throughout,  in 
order  to  gain  feedback  on  small  .servicer 
impacts,  the  Bureau  ])articipatc:d  in  a 
Small  Business  Review  Panel  and 
conduct(!d  outreach  with  small  entities 
that  would  he  subject  to  the  rcigulations. 
The  Bureau  .solicited  feedback  from  the 
small  entities  jiarticipating  in  the  Small 
Business  Review  Panel  on  manv 
elements  of  the  loss  mitigation  process 
in  conjunction  with  other  elements  of 
tlu!  servicing  ])roposal.s,  including 
impacts  on  loss  mitigation  proi;esses  of 
small  servicers  from  pro])osed  rides 
relating  to  error  resolution,  reasonable 
information  management  policies  and 
procedures,  early  intervention  for 
troubled  or  delinquent  borrowers,  and 
continuity  of  contact.  In  particular,  the 
Bureau  reipie.sted  feedback  from  small 
.servicers  on  the  following:  (1)  A  dntv  to 
suspend  a  foreclosure  sale  while  a 
borrower  is  jierforming  as  agreed  under 
a  loss  mitigation  ojition  or  other 
alternative  to  foreclosure:  (2)  the  ahilitv 
to  ado])t  ])olicie.s  and  jirocedures  to 
facilitate  review  of  borrowers  for  loss 
mitigation  options;  (8)  tlii!  ability  to 
provide  information  regarding  lo.ss 
mitigation  early  in  the  foreclosure 
process  to  borrowers:  and  (4)  the  ahilitv 
to  jirovide  borrowers  with  the 
o])]K)rtnnity  to  discuss  evaluations  for 
loss  mitigation  options  with  designated 
.servicer  contact  jiersonnel.'*'' 


'■’'.SV.'f?  II..S.  Consimicjr  Kin.  I’rol.  liuroiiu.  Fiiidl 
lU'pini  ol  llw  Simill  Iliisinnss  /fnv/nir  Panel  on 
(IPPIS's  Proposals  I  'nder  (lonsiileralion  for  Morleapf 
Sen’iciiif’  llnleniakin}^.  .iijpondix  C  nt  10.  22.  24-20 


The  small  entities  generally  informed 
the  .Small  Business  Review  Panel  that 
they  engaged  in  individualized  contact 
with  borrowers  early  in  the  foreclosure 
jiroce.ss,  that  some  .servicers  completed 
discu.ssions  of  loss  mitigation  options 
with  borrowers  prior  to  a  point  in  lime 
when  borrowers  .should  receive 
significant  foreclosure-related 
information,  and  that  small  servicers 
generallv  worked  closely  with 
foreclosure  counsel  such  that 
foreclosure  processes  and  lo.ss 
mitigation  could  he  easily  conducted 
simultaneously  without  prejudice  to  the 
loss  mitigation  process.  Further,  the 
small  entities  explained  that  they  were 
willing  to  communicate  with  borrowers 
about  loss  mitigation 
contemporaneously  with  the  foreclosure 
process,  and  one  small  entity  indicated 
that  it  wonld  he  willing  to  halt  the 
foreclosure  process,  if  appropriate,  in 
order  to  consider  a  modification."" 

The  Bureau  carefully  considered  the 
comments  regarding  reijuested 
exemjitions  for  small  servicers, 
including  the  comments  received  from 
Advocacy.  In  addition,  the  Bureau 
carefully  considered  the  spec.ific  aspects 
of  the  rule  that  comnumilv  hanks,  small 
credit  unions,  and  other  small  servicers 
indicated  would  potentially  impact 
those  institutions  most  significantlv. 

The  analysis  conducted  by  the  Bureau  is 
set  forth  below,  as  well  as  in  the 
analy.ses  reipiired  pursuant  to  section 
1022  of  the  Dodd-Frank  Act  and  the 
Regulatory  Flexibility  Act. 

In  general,  the  Bureau  is  jiersuaded 
based  on  its  exjierience,  outreach,  and 
the  submission  of  the  comments  that  the 
problematic  practices  that  have  plagued 
the  .servicing  industry,  particularly  in 
rei:ent  years,  are  to  a  large  extent  a 
function  of  a  business  model  in  which 
servicing  is  viewed  as  a  discrete  line  of 
business  and  jnofit  center,  and  in  which 
servicers  com]3ete  to  secure  business 
from  owners  or  assignees  of  mortgage 
loans  based  upon  price.  As  discussed  in 
greater  detail  in  part  11,  such  a  model 
Iliads  to  a  high  volume,  low  margin 
business,  in  which  .servicers  are  not 
incentivized  to  invest  in  operations 
necessary  to  handle  large  nnmhers  of 
delinijuiint  borrowers.  Tbe  significant 
weight  of  evidence  of  servicer  failures  of 
whicb  the  Bureau  is  aware  involved 
large  .servicers  following  such  a  business 
model. 


dun.  1 1. 2012).  available  at  blip:// 
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In  contrast,  there  is  a  segment  of 
servicers  who  service  a  relatively  small 
number  of  mortgage  loans  and  do  not 
purchase  or  hold  mortgage  .servicing 
rights  for  mortgage  loans  they  do  not 
own  or  did  not  originate.  Many 
community  hank  and  small  credit  union 
servicers  fit  this  model.  For  example, 
the  Bureau  estimates  that  10.829  hanks, 
thrifts,  and  credit  unions  service  ,1, ()()() 
or  fewer  loans.  Of  these,  approximately 
90  percent  have  as.sets  of  ,$1  billion  or 
less,  which  is  the  traditional  threshold 
for  denoting  a  community  hank.  The 
Bureau  is  not  aware  of  evidence 
indicating  the  performance  of  these 
types  of  institutions  in  servicing  the 
mortgage  loans  they  originate  or  own 
generally  results  in  substantial 
consumer  harm.  To  the  contrary,  data 
available  to  the  Bureau  indicates  that 
such  servicers  achieve  significantly 
reduced  levels  of  borrowers  rolling  into 
90  or  more  days  of  delinquency  or 
having  a  mortgage  loan  charged-off 
when  compared  to  the  average  for  all 
hanks.  For  example,  in  2011,  the  90-1- 
deliniinency  rate  for  community  banks 
was  0.27  jiercent  compared  with  over  0 
percent  for  all  hanks.  Further,  the  net 
charge-off  rate  for  community  hanks  was 
0.00  |)ercent  again.st  1.81  jiercent  for  all 
hanks,  (iommunity  hank  performance 
with  res])ect  to  levels  of  delinipiencies 
and  charge-offs  has  also  remained 
relatively  stable  through  the  financial 
crisis.  From  2007  through  2011,  the  90-i- 
delinquency  rate  fluctuated  between 
0.27  percent  in  2007  to  a  high  of  only 
0.81  percent  in  2009.  The  equivalent 
metric  for  all  hanks  showed  the  90-i- 
deliniiuency  rate  at  0.80  ])ercent  rising 
rapidly  to  a  high  of  0.29  percent  in 
2011.  ' 

The  reasons  for  this  performance  may 
lay  in  the  fact  that  small  .servicers  have 
very  different  incentives  than  large 
.servicers.  Servicers  that  service  .5,000  or 
fewer  mortgage  loans  and  only  service 
mortgage  loans  that  tbe  servicer  or  an 
affiliate  owns  or  originated  generally 
mu.st  he  con.scientions  of  the  impact  of 
.servicing  operations  on  the  borrower. 
Any  such  servicer  has  an  interest  in 
maintaining  a  relationshi])  with 
borrower  as  a  customer  of  the  hank  or 
thrift  or  member  of  the  credit  union  to 
provide  other  hanking  services.  Further, 
such  servicers  must  he  conscientious  of 
reputational  con.se{|uence.s  within  a 
community  or  member  base.  Further,  to 
the  extent  a  servicer  or  an  affiliate  owns 
a  mortgage  loan,  the  servicer  hears  ri.sk 
from  the  borrower’s  jiotential 
delinijnency  and  default  on  the 
mortgage  loan  obligation  and  does  not 
have  an  incentive  to  engage  in  jiractices 


10720 


Federal  Register / Vol.  78,  No.  31 /Tluirsday,  r'chriiary  14,  2()13/Rules  and  Regulations 


that  may  jHit  the  pertorniance  of  the 
mortgage  loan  ohligation  at  risk. 

All  of  these  considerations,  as  well  as 
the  performance  data  discn.ssed  al)ove. 
pcirsuades  the  Hnr(;au  that  the  small 
servicers  are  generally  achieving  the 
goals  of  the  di.scnitionary  rulemakings  to 
protect  deliiicpient  horrowers.  The 
ihirean  njcognizes.  however,  that  these; 
small  servicers  may  he  achieving  these 
ends  through  proc(;dnres  that  differ 
from  tho.se  mandated  in  1024.39  and 
§  1024.41.  with  respect  to  early 
intervention  and  loss  mitigation 
procedures,  and  that  while  the  practice 
of  these  small  servicers  are.  in  the  main, 
achieving  the  objectives  delineated  in 
§  104.38  and  ^  1024.40,  with  respect  to 
general  servicing  policies,  procedures, 
and  reejnirements  and  continuity  of 
contact,  these  servicers  may  not  have 
.systems  in  ])lace  to  document  how  they 
are  achieving  the.se  results.  Thus,  the 
Bureau  believes  that  subjecting  the 
.small  servicers  to  these  provisions 
would  impo.se  costs  that  they  could  find 
difficult  to  absorb. 

In  sum,  the  Bureau  is  not  ])er.suaded 
at  this  time  that  the  consumer 
protection  purposes  of  Rl-kSBA 
nece.ssarilv  would  he  furthered  hv 
r(;(pnring  small  servicers  to  complv  with 
the  discretionary  rulemakings. 

Accordingly,  a  small  servicer  as 
defined  pursuant  to  12  (iFR 
1028.41  {e)(4).  that  is,  a  servicer  that 
services  .I.OOO  mortgag(;  loans  or  le.ss 
and  only  .services  mortgage  loans  that 
the  servicer  or  an  affiliatt;  owns  or 
originated,  is  ex(;mpt  from  the 
re(inirements  of  S  1024.38  through  41, 
with  two  exceptions.'*  First. 

§  1024.41(1')  prohibits  servicers  from 
making  the  first  notice  or  filing  re(|uired 
hv  applicable  law  for  any  judicial  or 
non-judicial  foreclosure  process  unless 
a  borrower’s  mortgage  loan  ohligation  is 
greater  than  120  days  delimpient. 
Second.  ^  1024.41(g)  ])rohibit.s  a  .servic;er 
from,  among  other  things,  proceeding 
with  a  foreclosure  sale  if  the  borrower 
is  performing  under  an  agrei;ment  on  a 
loss  mitigation  ojMion.  The  Bureau 
deems  it  highly  unlikely,  given  the 
con.sid(;ration.s  discussed  above,  that  a 
small  servicer  would  initiate  a 
fon;clo.sure  with  r(;.s])ect  to  a  borrower 
who  is  less  than  120  days  delincpient  to 
conclude  a  foreclosure  sale  if  a  borrower 
was  performing  under  a  loss  mitigation 

■'  llu!  S.OIHI-Idiin  tlirosluild  ridliicts  (lii!  pui  poscfs 
(il  llii!  (!X(!inpli(ins  tliiil  llu;  riili;  i;sl<il)lislu;s  lor  tliosi; 
sorvicor.s  miuI  llu;  siriicluri;  ol  llu-  nu)i  l}^!i}>(;  s(;i  vi(:in}> 
iiuliisirv.  llu;  Huroiiu's  clioico  ol  .l.ODI)  in  loans 
serviood  lor  pur|)os(;s  ol  K(;<>ulalion  X  dot;s  nol 
inipiv  lhal  a  llm;shold  ol  lhal  Ivpo  or  ol  lhal 
ina}>niludi;  would  In;  an  appi'oprialo  wav  lo 
dislin»uisli  small  linns  Idr  ollu;r  purposi;s  or  in 
other  indii.sirios. 


agreement.  Nonethele.ss,  the  Bnrean 
does  not  see  any  reason  why  these  basic 
protections  should  not  he  ext(;nded  to 
all  horrowers  or  why  subjecting  small 
.servicers  to  thesi;  prohibitions  would 
create  any  burden  for  them. 

Accordingly,  §  l()24.41(j)  extends  these 
two  rules  to  small  servicers.  The 
analysis  i)ur.suant  to. section  1022  of  the 
Dodd-Frank  Act,  set  forth  in  ])art  Vll 
below,  and  the  final  regulatory 
llexihility  analvsis,  set  forth  in  part  VIII 
below,  provide  significant  additional 
di.scu.ssion  regarding  tlu;  assumptions 
used  in  determining  an  appropriate 
small  servicer  exem])t ion  threshold  of 
.').()()()  mortgage  loans. 

The  Bureau  received  comments  from 
a  nonprofit  lender/servicer  indicating 
that  the  mortgage  .servicing  rules  would 
he  costly  and  difficult  to  imj)lement,  in 
light  of  the  commenter’s  nonprofit 
mission  and  volunteer  workforce.  The 
commenter  indicated  that  the  Bureau 
should  carry  over  the  small  servicer 
exem])tion  ])ro])osed  with  nispect  to  the 
periodic  statement  re(|nirement  in 
Regulation  Z  to  the  Regulation  X 
reciuirements  and  should  also 
impl(;ment  a  narrow  exemption  for 
nonprofit  .serviccirs.  Although  the 
Bureau  declines  to  exempt  non|)rofit 
servicers  sejiaratelv,  the  lJureau  believes 
that  such  servicers  will  likely  fall  within 
the  small  service;!’  exemption 
established  hv  the  Bureau.^-  To  the; 
extent  a  non])rofit  servicer  services  mon; 
than  .'5. ()()()  mortgage  loans  or  services 
mortgage  loans  that  the  servicer  or  an 
affiliate;  eleiees  neit  eiwn  eir  eliel  ne)t 
eiriginate;,  then  the  Bure;an  he;lie;ve;.s  anv 
sne:h  se;rvie:e;r  .she)ulel  he;  re;e]uire;el  te) 
])re)viele;  appreipriate;  exensumer 
pre)te;e;tie)n  by  im])le;me;nting  the  lexss 
mitigation  pre)e;eelnre;.s,  neMwithstaneling 
the  ne)n-])rofit  .status  eif  the;  servic.er. 

Other  exeiinptions.  In  aelelitie)n  to 
re;e]nests  for  a  sinall  .se;rvie:er  exemptieen, 
the  Bureau  re;e;eived  e:omments  that  it 
.she)ulel  impleme;nt  e;xe;mption.s  for 
he)using  finiinex;  age;ne:ie;s,  re;ve;r.se; 
mortgage  transaedions,  anel  .servie;er.s  that 
are;  epialifieel  lenelers  as  ele;fine;el  in 
re;gulatiem.s  e;.stahlishe;el  by  the  Farm 
Cre;elit  Aehnini.stratie)n.  Housing  finane;e 
agenenes  anel  their  a.s.se)e:iatie)n.s 
e:e)mme;nte;el  that  the  missiem  orientation 
e)f  these  agenenes  weighs  in  faven'  eif 
e;xe;m])ting  sue:h  age;ne;ie;.s  fremi  e;e;rt;nn  e)f 
the;  preepo.seel  mortgage;  .se;rvie;ing  rule;s. 

A  e;e)mme;nl  fre)m  eaie  sue:h  agene:v  with 
re;spe;e;t  te)  the;  1  leimeeiwners’  Fme;rge;ne;y 
Meirtgage  A.ssi.stane;e;  Freegram  is 

'■-Tlu;  luinprolil  l(;iul(;rs/si;rvie:(;i’ did  nol  ol)ji;(:l  lo 
llu;  proposc;d  I  .ODO-loiin  lhr(;.sliold;  llu;  liui'(;au 
inidrs  lhal  lids  nouprolil  l(;iul(;r/s(;!'vi(:(;i' would 
(jualify  as  a  small  survicor  imdi;r  lhal  Ihroshold. 
mud)  l(;ss  llu;  .S.IIIKI-loan  Ihroshold  lhal  Iho  l!un;au 
has  impl(;monl(;d  pursuani  lo  ^  11)24. SI). 


instruedive.  That  preigram  assi.sts  a 
horrowe;]'  e;xpe;rie;ne;ing  harelship  by 
e;xteneling  a  loan,  se;e:nre;el  by  a 
suhorelinate  lien  ein  a  heuTower’s 
propeirty,  to  bring  a  horre)we;r’s  first-lien 
mentgage  loan  eairrent  anel.  fe)r  e:e;rtain 
heu  reiwers.  te)  j)re)viele;  e:e)ntinning 
assistanex;.  Absent  an  e;xe;m])tie)n,  the; 
se;rvie:ing  e)f  the;  suheerelinate-lien 
meertgage;  leean  that  se;e:ure;.s  sue:!) 
assistanex;  weeulel  he  suhje;e;l  te)  me)rtgage; 
.servieang  rules  relating  to  le),ss 
mitigatie)!).  ne)twith.staneling  that  the; 
le)an  it.self  is  a  form  e)f  leess  mitigation. 

In  aelelitie)!),  the;  Bnre;au  re;ex:ive;el 
ex)mme;nt.s  freein  housing  finanex; 
agenexes  ineliexiting  that  the  ex).sts  of 
ex;rtain  e)f  the  rulemakings  may  he; 
hnrelenseeme;  feer  housing  finanex; 
agenenes. 

The;  Bure;au  alse)  re;ex;ive;el  exemments 
fre)m  a  traele  asseeenatieeu  fe)r  reverse 
meertgage  lenelers  anel  .ser\’iex;rs.  'I'he 
exemmenter  .stateel  that  many  e)f  the; 
rule;mfikings,  inclueling  the 
eli.se;re;tie)nary  rulemakings,  are;  ne)t 
api)re)j)riate  fe)r  re;ve;r.se;  ineertgage; 
tr;insae;tie)n.s.  Fe)r  exiimple.  leess 
mitigatie)))  leiejuiiements  in  the  p)'e)])e)seel 
rule;  we;)’e;  haseel  em  elays  e)f  ele;lineiue;ue;y, 
whie;h  is  a))  i!up!e;e:i.se;  anel  eliffienilt 
ex)nex;pt  with  )’e;.spe;e;t  te)  ii  re;ve!’se; 
!ue)!'tgage;  t!’an.s;ie;tie))i  l)e;e:cU!.se;  e)f  the 
.struedmx;  e)f  the;  tian.saedie))).  I-’iuther,  the 
vast  nicijority  e)f  )’e;ve;!’se;  ineertgage; 
t!’ansae;tie)!)s  are;  snl)je;ct  te)  !’e;gulatie)ns 
i!nj)le;me;nteel  by  h'lIA  in  ex)!niee:tie)n 
with  the;  lleeme;  Fejuity  (ieenveisie))) 
Meertgage  Freegran). 

The;  Bmeau  !'e;ex;ive;el  exemmeiits  hx)))) 
le;nele;!’.s  .sul)je;e:t  te)  re;gulatie)n.s 
e;.stal)lishe;el  hv  the;  Fai’m  (ii'eelit 
Aelmiiii.stiatie)!)  with  !'e;spe;e:t  te)  le)ss 
mitigation,  'fhese  e;ntities  )’e;ejue.steel 
e;xemptie)n.s  for  mortgage  le)ans  fe)r 
which  a  servie;er  is  re;e|ui)e;el  te)  ex)mply 
with  Farm  Creelit  Aehnini.stration 
re;e)uire;ment.s  e)n  loss  mitigation  l)e;e',ause 
those  re;e|uireme;nts  eliffer  inai'keelly  h'om 
the).se  ])re)])e).seel  hv  the  Bu)e;an. 

The  Bu!e;au  agrees  that  aelditie)!)al 
e;xe;!n])tie)n,s  aix:  app!e)])riate;  for  ex;rtain 
e)f  the;  )’ule;)nakings.  As  elisen!.sse;el  in 
!ne)!e  eletail  heleew,  the;  Bni'eau  has 
elete;r!ni)ie;el  ne)t  to  iinplement  these; 
aelelitieenal  e;xe;!nptie)ns  to  theese; 
!e;gulatie)ns  that  ])ri!ie:ipally  implement 
)’e;e)ui!’e;!nents  set  fo)’th  in  the;  Deeelel- 
luank  Ae:t.  'rhe;.se;  ine:luele;  the; 
!e;e|ui!'e;ment.s  in  §§1024.3.')  (Fnx))’ 
Re;.se)lntie)!i  Fixeexiehnes),  1024.3() 
(lnfe)!'!natie)n  Re;ep!ests),  anel  1024.37 
(Fe)!'ex;-Flaex;el  Insmanex;).  With  )'e;si)e;e:t 
te)  e;!'!X)r  !’e;se)lutie)n  j)!’e)ex;elu!’e;.s  aiiel 
infe)r!natie)n  !'e;eiuests.  the).se  p!’e)visie)ns 
hnilel  upe)n  the;  e;xi.sting  Qualifieel 
Written  Re;ejue;.st  pre)ce;eh!res.  whie:h  aie 
enu’i'ently  ap])lie:al)le  to  the  se;i’viex;rs 
elisen!.s.se;d  above.  Frovieliiig  a)i 
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exoinjition  to  these  rei)uirenient.s  would 
have  removed  a  curnuitlv  existing 
consumer  protect if)n. 

The  Bureau  is  persuaded  that 
im])osing  the  retjuirements  in  the 
discretionarv  rulemakings  on  housing 
linance  agencies  does  not  lurlher  the 
goals  ol  those  nuiuiremeids  and  imjioses 
undue  co.sts  on  housing  finance 
agencies.  Such  agencies  are  engaged  in 
])rograms  that  assist  mortgage  loan 
l)oiTowers  facing  hardshij)  under  the 
auspices  of  state  or  local  governments. 
The  Bureau  heliiives  the  mi.ssion  of 
th(;se  agencies,  as  articulated  by  the 
agencies  and  their  a.ssociations,  clearly 
demonstrates  that  the  interests  of  such 
agencies  are  aligned  with  tho.se  of 
borrowers,  so  that  imposing  the 
di.scretionary  rulemakings  on  such 
agencies  would  not  further  the 
consumer  jirotection  jiurposes  of 
RFSPA.  Accordingly,  the  Bureau 
exemjits  housing  finance  agencies  from 
the  reciuirements  of  1024.38  through 
1024.41  as  well  as  the  principal 
ni.strictions  of  ^  1 024.1 7(k)(.'j).  To 
effectuate  this  exemjition,  the  Bureau 
simply  uses  the  term  “small  servicer,” 
hiicause  Regulation  Z.  as  amended  hv 
the  2013  I’lLA  Servicing  Rule,  defines  a 
housing  finance  agency  as  a  small 
.servicer  without  regard  to  the  number  of 
mortgage  loans  serviced  hv  a  housing 
finance  agency. 

The  Bureau  also  is  ])ersua(led  that  the 
discnitionary  rulemakings  are  not 
approjii  iate  for  reversii  mortgage 
transactions.  For  example,  manv  of  the 
timing  reciuirements  in  §1024.41  relate 
to  the  length  of  a  horrowcir’s 
delin(|uency,  which  is  a  concept  that 
does  not  apjdy  cleanly  with  respect  to 
rciverse  mortgage  transactions.  Further, 
the  vast  majority  of  rcivcirse  mortgage 
transactions  are  subject  to  regulation  by 
FIIA  pursuant  to  the  Home  Fciuity 
Conversion  Mortgage  program.  Thcise 
rcigulations  jirovide  many  protections 
for  horrowcii’s  that  are  a])propriate  for 
the  siiecific  circumstances  of  a  rciverse 
mortgage  transaction.  The  Bureau 
continues  to  con.sidcir  ap])ropriate 
recpdremcints  for  revcirse  mortgage! 
transactions  s(!|)arately  from  the 
mortgage  servicing  rulemakings. 

.Similarly,  the  Bureau  finds  that 
“(]ualified  lenders”  suhjcict  to  Farm 
Credit  Administration  regulation  of 
their  loss  mitigation  ])ractices  should  he 
(ixemiit  from  compliance  with 
§§  1024.38-41.  The  Bureau  agrees  with 
the  commenters  that  the  Farm  (iredit 
Administrations’  rcigulations  in  this  area 
offer  cionsumer  protcuitions  c:omi)arahlc! 
to  those  in  the  mortgage  servicang  rides 
and  subjecting  sucdi  institutions  to  the 
new  ridcis  woidcl  subject  sucli  serviciers 
to  overlapping,  and  potentially 


inconsistent,  rcigidatory  rcic]nirc!mcint.s. 
Aciciordingly,  thci  Burciau  has  cletermincid 
to  cixciinjit  a  scii  vicier  with  rc!S])Cict  to  any 
mortgage  loan  for  which  the  servicer  is 
a  c]nalific!d  lender  as  that  tcirm  is  defined 
in  12  CFR  01 7.7000  from  the 
rc!c]idrc!mc!nts  of  §§1024.38  through  41. 

Finally,  the  Burcian  has  cletermincid  to 
rcivi.se  the  .scope  of  certain  scutions. 
.Sciction  1024.30(c:)  implements  two 
limitations  on  the  si;c)])ci  of  sul)])art  C. 
First.  §  1024.33(a)  is  only  ai)plic:ahlc!  to 
mortgage  loans  that  are  ,scic:urcicl  hv  first 
liens,  'rids  limitation  excdudcis  from 
cioverage  suhorclinatci-lien  mortgage 
loans.  .Sciction  1024.33(a)  is  based  on  the 
existing  §  1024.21,  rcinnmhercid  in 
acciordance  with  the  reorganization  of 
Rcigulation  X,  and  §  1024.21  is  alrciady 
limited  to  first-lien  mortgage  loans. 

When  the  TILA-RE.SPA  Intcigratcid 
Di.scdosure  rulemaking  is  finalized,  the 
Burciau  anticiijiates  that  rule  will  alter 
the  recpdremciuts  for  scirviccirs  to  c;omj)lv 
with  §  1024.33(a).  Ac:i:c)rdingly,  the 
Burciau  clocis  not  hcilicive  it  is  hciiieficial 
to  rcic|idrci  .serviciers  to  hcigin 
im])lc!mc!nting  the  recjuiremcints  of 
§  1024.33(a)  for  subordinate-lien 
mortgage  loans,  oidy  to  have  to  adjust 
c;c)m])liance  with  §  1024.33(a)  upon 
fimdization  of  the  'riLA-RF.SPA 
Intcigrated  lli.sclosure  rulemaking. 
Ac:c:ordinglv.  the  Bnrciau  is  not  making 
a  cihange  to  the  sc:o])C!  of  §  1024.33(a) 
and  retains  the  limitation  on  the  sciope 
of  that  rcicinirciinent  to  mortgage  loans 
that  are  secaired  by  a  first  liciii. 

'I’lie  Bureau  pro))o.sc!d  to  maintain  tbe 
exclusion  for  ojien-end  lincis  of  caedit 
(homci-cicjuity  plans)  ciovercid  hv  TILA 
and  Regulation  Z,  including  open-end 
lincis  of  CTCidit  sc!c:nrcid  by  a  first  lien, 
from  the  mortgage  servii:ing 
rcicpdrements  in  sidipart  C  of  Rcigulation 
X.  Ojien-end  lincis  of  caedit,  whicdi  may 
he  federally  related  mortgage  loans 
when  secured  by  a  first  or  sidiordinate 
lien  on  rcisidential  real  property,  have 
bciciii  historicadlv  cixcduded  from 
rcigulations  a])])lic;at)lci  to  mortgage 
scirviciing  under  Rcigulation  X.  .See 
cairrcint  §1024. 21(a)  (defiidng  “mortgage 
scii'vicing  loan”).  Further,  opciu-end 
lines  of  credit  are  alrciady  rcigidated 
unclcir  Rcigidation  Z.  Cciitain  provisions 
of  Rcigidation  Z  would  substantially 
ovcirlaj)  with  the  servicier  obligations 
that  would  he  set  forth  in  suhparl  (i, 
including,  for  cixamjile,  hilling  cerror 
rcisolution  jirocxidurcis.  .See  12  (iFR 
1020.13.  'rhe  Burciau  rciciuested 
ciomment  rcigarding  whcithiir  to  maintain 
an  cixc!m])lic)n  for  open-ciiid  lincis  of 
caedit  for  the  rciciuirciments  in  sut)|)art  (k 

To  the  extent  inclustrv  ciommenters 
rcispondiid  to  the  Bureau's  reejuest.  thciv 
sujiported  the  ciontinued  exclusion  of 
ojiciii-end  lincis  of  credit  (homci-ecjuity 


jilans).  Two  consumer  advoc;acv  groups, 
iiowciver,  jointly  commented  that  open- 
end  cacidit  transactions  siicaircid  hv  a 
borrower's  principal  rcisidencxi  should 
he  fully  canercid  by  RF.SPA.  The  two 
ciommenters  statcid  that  camsumer 
protciclions  for  open-ciiid  lines  of  credit 
(home  ciciuity  |)lans)  are  Ici.ss  robust  than 
cainsumer  proteclions  for  ilo.sed-cind 
caedit.  particailarlv  in  the  arcia  of 
disclosurcis.  error  riisolution. 
information  rcicpui.sts.  and  penalticis  for 
violation.  They  exprcissed  caiiicaiins  that 
the  Burciau  has  failed  to  apjncuaate  these 
differenccis  and  the  potential  for 
camsumer  harm  whem  jiredatory  lenders 
cix})lc)it  the.se  differenccis.  Adclitionallv, 
the  caiinmenters  cjuestioned  the  Burciau’s 
authority  to  cixempt  open-end  lincis  of 
ciredit  (home-cicjuity  plans)  whem  the 
.statutory  definition  of  the  term 
“federally  related  mortgage  loan”  does 
not  include  sucli  an  excmiption. 

rhe  Burciau  believes  it  is  necai.ssarv 
and  appropriate  at  this  time  not  to  apply 
the  rcicjuirements  in  suhpart  C  to  ojien- 
encl  c:rciclit  (home  cicpiity  lincis).  Open- 
end  lincis  of  ciredit  .scicaired  by  a  first  or 
snhordinate  lien  on  residential  rcuil 
jiroperty  cam  caiiistitute  a  federally 
relatcid  mortgage  loans.  As  stated  in  the 
liropo.sal,  home  cicpiitv  lincis  of  caedit 
(llFFOOs)  tend  to  rellcicl  bettcir  crculit 
cjuality  than  subordinate-lien  closed-end 
mortgage!  loans  and  share  risk 
cliaraclciristic.s  more  similar  to  other 
ojicin-end  camsumcir  financial  producls, 
sucli  as  caedit  canals,  bcicaiuse  of  the 
acaaiss  to  additional  unutilized  cacidit 
provided  by  a  IlELOO.'  *  The  Burciau 
understands  from  cbscaissions  with 
.servicaii's  and  inclustrv  reprcisentativcis 
that  the  serviciing  of  HEEOC.s  tends  to 
differ  signific:antlv  from  clcxsed-ciiid 
mortgage  loans,  including  with  respcict 
to  information  systems  uscid.  lender 
remedies  (including  restricting  acaaiss  to 
the  line  of  cacidit),  and  borrower 
hebavior.  Furtber,  tbe  Bureau 
understands  that  altbougb  a  bou.sebold 
may  financ;e  a  projierty  solely  with  an 
o})C!n-cind  line  of  ca’edit,  the  jnoportion 
that  do  so  is  very  .small. 

In  addition,  the  proteclions  projio.sed 
in  suhpart  C  of  Rcigulation  X  are  not 
ncicai.ssarv  for  c)])en-c!ncl  bncis  of  credit. 
As  set  forth  ahovci.  separate!  error 
resolution  and  information  rcicpici.st 


'  ‘  .Sec  !)(ini>h()()n  Lcu!  cl  <il..  8  Xcw  lj>nk  at  Second 
l.icns.  3.  10  (i•'t!l).  21113).  nvadnhlc  (il  hllp:// 
ssrn.c<)n}/(il)slr(ict=2III-4~t7l)  ((.ha|>t(!i'  in  1  loiisino 
iiiul  llu!  I'in.inciiil  Caisis.  lalu.ird  Cilaosnr  and  Todd 
.Sinai,  tuls.) 

'■*  See.  e.i’..  jnlapa  jagtiani  and  William  W.  I.ang. 
Sinileeic  Defindl  on  First  and  Second  l.ien 
Morleaei’s  Dnrini’  The  Financial  (irisis.  at  n.5 
(lMKl(!ral  Ri!S(5rv(!  Hank  ot  Philadolphia.  Working 
l’ap(!r  No.  1 1-3.  t)iu:.  0.  20111),  avadahle  at  hitp:// 
jxi  pel's. ssrn.coni/sol:i/ 
ixipers.clin?ahstracljd=  1 72-i!)47. 


10722 


Federal  Register / Vol.  78,  No.  31 /Thursday,  February  14,  2013/Rules  and  Regulations 


r(Hiuir(;ni(Mits  exist  under  Regulation  Z 
for  open-end  lincjs  of  credit.  Further,  the 
Hnrean  understands  from  servicers  of 
open-end  lines  of  credit  that  such 
servicers  typically  do  not  maintain 
escrow  accounts  for  ojam-end  lines  of 
crcMlit,  r(!(]nire  borrowers  to  maintain 
insurance  for  |)roperties  .secured  hv 
opiMi-iMid  lines  of  cnulit.  or  force-place 
insurance  for  such  borrowers.  The 
Hnrean  believes  that  it  would 
contravene  the  consumer  ])rotection 
])nrpo.ses  of  RESHA  for  servicers  to 
exjxmd  resources  complving  with 
overlapping  or  unnecessary 
retinirements  that  would  not  benefit 
consumers. 

Further,  open-end  lines  of  credit 
pm  form  ilifferentlv  from  clos(!d-end 
mortgages  with  resj)ect  to  loss 
mitigation.  A  borrower  is  in  control  of 
an  open-end  line  of  credit  and  can  draw 
from  that  lim;  as  necessarv  to  meet 
financial  obligations.  Many  borrowers 
who  have  become  deliiupient  on  a  first 
li(;n  closed-end  mortgage  loan  keej) 
current  on  pavments  for  subordinate 
liim  open-eiul  lines  of  cnxlit  in  order  to 
maintain  their  access  to  the  line  of 
credit.^'’  (ionver.sely.  when  borrowers 
experience  difficnlty  meeting  their 
ol)ligations.  lenders  have  the  abilitv  to 
cut  off  access  t(j  nnntilized  draws  from 
the  open-end  line  of  credit.  The.se 
featnnjs  of  c)pen-end  lines  of  credit 
w(Mgh  against  imposing  the 
r(!(inirements  .set  forth  for  early 
intervention  with  deliiKpient  borrowers, 
continuity  of  i:ontact.  and  loss 
mitigation  i)roc(!dnr(!S  on  servicers  for 
open-end  lines  of  cnulit.  Further,  o])en- 
end  lines  of  credit  tend  to  differ  from 
closed-end  mortgage  loans  with  res])(!ct 
to  .servicing  information  systems 
utilized. 

I’or  the  reasons  set  forth  above,  the 
Hnr(;an  believes  it  is  necessarv  and 
approi)riate  to  achieve;  the  purposes  of 
RE.SPA  to  maintain  the  current 
exemption,  which  HDD  originallv 
adopted  as  24  (iFR  3.'5()().21  nearly  20 
years  ago.  Accordingly,  this  exemption 
is  authorized  under  section  10(a)  of 
RE.SFA. 

In  addition,  §  1024. 30(c)(2)  limits  the 
scope  of  1024.30  through  41  to 
mortgage  loans  that  are  secured  by  a 
borrow(;r’s  principal  residence.  The 
])nrpose  of  the  early  intervention 
recpiirement,  tin;  continuity  of  contact 
r(;(inir(;ment.  and  the  loss  mitigation 
])rocednres  is  to  help  borrowers  stay  in 
their  principal  residences,  where 
possible,  while  mitigating  tin;  los.ses  of 

.SV.'f?.  Iiiliipii  |;igtiiini  and  William  \V.  I,an{>. 
Slmlci’ic  Drfdiill  on  I-’ii'sl  and  S<H'ond  IJon 
Moilffi^cs  Durinii  Thr  Finonciol  Chisis.  at  n.l  1 
(iMuInral  RiJsnrvo  Hank  ol  I’hiladnipliia.  Working 
I’apor  No.  1  l-:t.  U(!(:.  <).  2010). 


loan  owners  and  assignees,  by  ensuring 
thcit  servicers  use  clear  stamhirds  of 
n;view  for  loss  mitigiition  o|)lions.  The 
Hnrttan  does  not  httlieve  th.it  this 
pnrpo.se  is  furthered  by  extttnding  those; 
l)rotections  to  mortgage  h);ms  for 
inv(;stm(;nt.  Viication,  or  other  ])rt)])erties 
that  are  not  princij)iil  r(;sidenc(;s.  f’or 
example,  in  such  cirenmstimees.  tlu; 
prot(;ctions  set  forth  in  (^^1024.39-41 
may  oidy  .serve  to  ii.ssist  a  non- 
ocenpying  borrower  to  niiiintain  t:cish 
flow  from  r(;ntal  r(;venne  during  ;t 
period  of  deliiKinency.  Fnrth(;r,  for 
certain  prop(;rtie.s  that  art;  not  principal 
residences,  then;  is  a  significant  risk 
that  a  proj)erty  m.ty  not  ht;  niiiintained 
and  may  pre.sent  hazards  and  blight  to 
h)t;al  communities.  I'hns,  for  investment 
or  vacation  properti(;.s,  the  lack  of 
borrower  occupancy,  and  the  ])otential 
rental  income  obtained  by  the  borrower, 
vitiates  the  justifications  for  (;n.snring 
that  a  foreclosure  ])roc(;.s.s  is  ntd 
undertaken  unless  tin;  borrower  has  the 
o])])ortnnity  for  review  for  a  loss 
mitigation  oj)tion.  l^’inally,  this 
limitation  is  consistent  with  the 
(California  Homeowm;!'  Hill  of  Rights 
and  the  National  Mortgage;  .Settlenu;nt, 
and  its  incoiporation  h(;re  furthers  the 
goal  of  cr(;ating  uniform  standards. ““ 
Accordingly,  the  Hnrean  has  limit(;d  the 
scope  of  1024.39  through  41  to 
mortgage  loans  that  art;  .secnr(;fl  by 
l)ropi;rtie.s  that  are  horrow(;r.s’  ])rincipal 
resitlenc(;s. 

.Sectit)!!  1024.31  Definitions 

Ih)!'  pnrpos(;.s  of  snhpart  (C,  |)roposed 

1024.31  would  have  provided 
definitions  of  the  following  terms: 
“(Consumer  reporting  agency.”  “Dciv.” 
“Hazard  insurance,”  “Loss  mitigation 
application.”  “Loss  mitigation  ojjtion.s,” 
“Master  .servicer,”  “Mortgage  loan.” 
“Qualified  writt(;n  retine.st,”  ”R(;verse 
mortgage  transaction,”  “Snbservicer.” 
“.Service  provider,”  “Transferee 
servicer,”  and  “Transferor  servicer.”  For 
the  r(;asons  .set  forth  hi;low.  and  exce])t 
as  otherwise  discussed,  §  1024.31  is 
adopted  as  ])ro|)o,sed. 

"Consiinwr  wporiino  o«e;7(;v”;  "Dav”: 
“linvcrsH  inortgd^e  transaction” ; 

“Master  servicer”:  “Transferee 
servicer”:  “Transferor  seivicer.  “  'flu; 
Hnrean  ])ropo,s(;d  to  move  the 
d(;finitions  of  “Master  servicer.” 
“Transferet;  s(;rvicer,”  and  “Transferor 
servicer”  from  current  (?  1024.21(a)  to 

“''.S'(v;Ciil.  Civ.  Code  §2i)2:t.(i:  sai!  also  Allornovs 
C(!n.  ('/  (il..  X'olionol  Morl<‘(i<>c  S(-lllion(!nl:  Constotl 
Ai’i'i^rnuntl  A-1  (2(112).  (iviiilnhlo  at  hlli):// 

\v\v\\  .natiomilinorl<’a>>asaill(animl.com  .sliiling  "|l|li(i 
provisions  oiitliiuKl  Ixdow  net  int(md(!(l  lo  appiv  to 
loans  s(!t:ni(!(l  hy  ownia  -occnpiiul  pro|)(atii!S  (hat 
servo  as  the  priinarv  residenet!  ol  the  horrower 
indess  ollua  vvise  nolful  liercnn"). 


projiosed  §  1024.31  without  change.  The 
Hnr(;;m  also  prt)])osed  to  add  new 
defined  terms  for  “Reverse  mortgage 
transaction”  iind  “(Consumer  reporting 
agency.”  in  (iroposed  (j  1024.31  by 
adopting  the  saint;  definition  for  those 
ti;rms  as  is  ;ilrt;a(ly  provid(;d  in  current 
Regulation  Z  tnid  section  .‘)03  of  the  Ftiir 
(Cr(;dit  Rejiorting  Act,  l.'i  D..S.(C.  1081  a. 
r(;.spt;ctively.  The  Hnrean  jiroposed  lo 
<1(1(1  a  new  defined  term  “flav”  in 
proposed  1024.31.  'flu;  Hnr(;an 
projiosed  to  define  “Day”  to  mean  a 
calendar  day  heciinse  the  Hnrean 
believed  that  (Congixiss  intended  that  the 
term  “day”  by  itself  inchuhis  legal 
jniblic  holidays.  .Siitnrdiivs,  and 
.Sundays  for  jiiirjio.ses  of  RESl’A.  No 
comments  were  received  on  these 
jirojio.sed  defiiuid  terms.  The  final  rule 
adojits  th(;se  terms  as  projiosed. 

“Hazard  insurance.  “  As  discn.ssed  in 
the  section-by-section  analyses 
concerning  1024.1 /(kK.'i)  and 
1204.37.  section  1403(a)  of  the  Dodd- 
Frank  Act  amended  section  0  of  RE.SFA 
to  establish  new  .servicer  duties  with 
resjiect  to  the  jinrchase  of  force- jilaced 
insurance  on  a  jirojierty  securing  a 
federally  related  mortgage,  'flu;  .statute 
geiuirally  defines  “force-jilaced 
insurance”  as  hazard  insnnmce 
covenige  obtained  by  ti  servicer  of  a 
federally  related  mortgage  when  the 
borrower  has  failed  to  maintain  or 
renew  hazard  insuraiux;  on  such 
jirojierty  as  r(;(jnir(;(l  of  tlu;  horrower 
under  the  t(;rm.s  of  the  mortgage.”  See 
.section  0(k)(2).  Thus,  the  statutory 
definition  of  “forc(;-j)lac(;d  insurance” 
indicates  that  (Congre.ss  intended  the 
term  “ force- j)lac(;(l  insurance”  to  mean 
a  tyjie  of  "hazard  insurance.”  However, 
neither  the  statute  nor  current 
R(;gulation  X  (l(;fin(;.s  “hazard 
insurance.”  The  Bureau  believed  that  it 
was  n(;c(;.ssarv  to  define  “hazard 
insurance”  in  order  to  imjilement  the 
.statute. 

The  Hur(;au  jirojiosed  to  add  new 
defined  term  “Hazard  insurance”  in 
jirojiosed  §1024.31  to  nu;an  insurance 
on  the  jirojierty  securing  a  mortgage 
loan  that  jirotects  the  jirojierty  against 
loss  cau.sed  by  fire,  wind,  flood, 
eartlujuake,  theft,  falling  objects, 
freezing,  and  other  similar  hazards  for 
which  the  owner  or  a.ssignee  of  such 
loan  rtKjuires  insurance,  'flu;  Hureiiu 
modeled  the  definition  of  “hazard 
insurance”  on  the  definition  of 
“jirojierty  insnnmce”  in  tyjiical 
mortgage  loan  contracts,  in  light  of  the 
fact  that  the  statute  generally  jirohihits 
servicers  from  obtaining  force-jilaced 
insurance  "unless  there  is  a  reasonable 
basis  to  believe  the  borrower  has  failed 
to  comjily  with  the  loan  contract’s 
nujuirement  to  maintain  jirojierty 
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insurance.”  .See  section  (i(k)(l)(A).  The 
Ihirean  thus  inter|)rete(l  the  statute  to 
mean  that  “force-placed  hazard 
insurance”  refers  to  “])roperty 
insurance"  that  the  horrower  has  failed 
to  maintain  as  re(]nired  hv  the 
borrower's  mortgagi;  loan  c;ontract. 

The  Bureau  sought  comuKmt  on  the 
definition  in  geiuaal  and  in  particular 
on  the  proposed  inclusion  of  insnranct; 
to  j)rotect  again.st  flood  loss.  Although 
including  flood  insurance  is  consistent 
with  the  way  ty])ical  mortgage  loan 
contracts  define  “jnoperty  insuranc;e.” 
the  Bureau  did  not  believe  that  the 
Bureau’s  force-jilaced  insurance 
regulations  should  a])])lv  to  servicers 
when  they  are  re(|uired  by  the  Flood 
Disaster  Brotection  Act  of  1973  (FDBA) 
to  purchase  hazard  insurance  to  protect 
against  flood  lo.ss.  The  FDPA  provides 
an  extensive  set  of  restrictions  on  Hood 
insurance  provision,  and  the  Bureau 
was  concerned  that  overlapjiing 
regulatory  restrictions  would  he  undidv 
burdensome  and  i)roduce  litth; 
consumer  hiuud'it.  The  Bureau  thus 
propo.sed  to  include  flood  insurance  as 
part  of  the  general  definition  of  “Hazard 
insurance.”  hut  to  exclude  flood 
insurance  that  is  recjuired  under  the 
FDFA  from  the  definition  of  “force- 
placed  insurance”  in  pro])os(!d 
t?l()24.37{a)(2Ki). 

The  Bunxui  did  not  receive  comments 
from  consumer  groui)s  or  industry 
commenters  on  the  propo.sed  defiiuul 
term  “Hazard  insurance”  other  than 
with  nispect  to  the  treatment  of  flood 
insurance.  On  that  topic,  most  industrv 
commenters  believed  that  .sim])lv 
excluding  Hood  insurance  obtained  by  a 
servicer  as  recpiired  by  the  FDFA  from 
the  definition  of  the  term  “force-])laced 
insurance”  in  ]U'oj)o.s(;d 
§  l()24.37(a)(2Ki)  was  workable  and 
adecpiately  mitigated  the  risk  of  a 
servicer  having  to  comply  with  both 
regulations  under  the  F’DPA  and  the 
Bureau’s  force-placed  insurance 
regulations.  But  one  large  hank  servicer 
and  one  large  force-placed  insurance 
provider  urged  the  Bureau  to  exclude 
flood  insurance  from  the  defined  term 
“Hazard  insurance”  in  ??  1024.31 
instead. 

The  large  hank  servicer  (;x]3re.s.sed 
concern  that  the  propo.sed  definitions  of 
“hazard  insurance”  and  "force-|)lac(;d 
insurance”  wc)uld  effectively  recpiire  a 
servicer  to  strictly  monitor  any  potential 
change  in  a  mortgage’s  pro])erty’s  flood 
zone  designation  because  whether  the 
FDPA  recjuires  a  servicer  to  obtain 
hazard  insurance  to  protect  against 
Hood  lo.ss  de|)ends,  among  other  things, 
on  whether  a  proj)erty  is  located  in  an 
area  designated  as  a  S])ecial  Flood 
Hazard  Area  (.SFHA).  The  commenter 


thus  worried  that  the  force-placed 
insurance  nupiirements  of  §  1024.37 
would  become  aj)plicahle 
instantaiujonsly  alhu' a  change  in  .SFHA 
designations  if  that  change  meant  that 
flood  insurance  was  no  longer  rcupiired 
under  tlu;  FDPA  for  a  |)articular 
projjerty.  'I'he  Bureau,  however,  does 
not  inter|)ret  1024.37  to  apply  in  this 
way.  (iom|)liance  with  ^  1024.37  would 
he  reijuired  if  the  .servicer  decides  to 
remnv  or  replace  a  flood  insurance 
policy  that  had  been  ])r(;viou.sly  been 
re(|uired  under  the  P’DPA  with  a  new 
policy  after  the  property’s  SFHA 
designation  had  changed.  As  discussed 
above,  the  Bureau  ])ropo.sed  to  exclude 
hazaril  insurance  recjinriul  by  the  P’DPA 
from  the  definition  of  “force-placed 
insurance”  because  the  Bureau  believes 
that  the  P’DPA  and  other  related  Federal 
laws  adequately  regidated  this  activitv. 
However,  if  a  servicer  chooses  to  renew 
or  replace  hazard  insurance  to  protect 
again.st  flood  loss  even  though  the 
insurance  the  renewal  or  replacement  is 
no  longer  nujuired  by  the  P’DPA.  then 
the  P’DPA  would  not  a])])ly.  The 
Bureau’s  force-placed  insurance 
regulations  are  intcmdiul  to  fill  i)reci.sely 
this  gap  to  ensun;  that  consumers  have 
basic  jjrocedural  and  suh.stantive 
protections  in  the  absence  of  P’DPA 
coverage;.  Thus,  a  servicer  would  have  to 
check  a  pro])erty’.s  Hood  zone 
d(;.signation  when  a  servicer  is  about  to 
renew  or  rejjlace  hazard  insurance  to 
protect  again.st  flood  loss  that  the 
servicer  originally  obtained  pursuant  to 
the  FDPA  to  determine  whether  the 
status  has  changed  such  that  §1024.37 
would  apply  going  forward.  The  Bureau 
believes  that  this  presents  minimal  if 
any  burden  on  servicers  and  is  justified 
to  avoid  imposing  unnecessary  co.sts  on 
borrowers. 

The  large  force-placed  insurance 
provider  urged  the  same  result  based  on 
statutory  interpretation  grounds, 
asserting  that  Congress  had  not  intended 
to  inedude  flood  insurance  as  a  type  of 
hazard  insurance  that  would  potentially 
he  subject  to  the  force-placed  insurance 
reejuirements  hecan.si;  .section  1481  of 
the  Dodd-P’rank  Act,  which  gov(;rns  the 
e.stahlishment  of  escrow  accounts  for 
certain  higher-|)ric:ed  mortgage  loans, 
contains  separate  definitions  for 
“hazard  insurance”  and  “flood 
insurance.”  'I’he  commenter 
acknowledged  that  section  14()1  is 
distinct  from  sc;ction  1483  and  amends 
differ(;nt  nnderlying  .statut(;.s.  'I’lLA  and 
RE.SPA  resjjectively.  Nonetheless,  it 
a.s.serted  that  both  address  insurance  for 
which  premiums  could  he;  jiaid  through 
the  establishment  of  c;.scrow  accounts 


and  therefore  should  he  int{;rpret(;d  in 
tandem. 

Again,  the  Burc;an  d(;chn(;.s  to  make 
this  change.  The  Bur(;au  do(;s  not 
believe  that  (’.ongr(;.ss  intended  the 
.statutory  definition  of  “flood  insurance” 
and  “hazard  insurance”  in  section  1481 
to  control  the  int(;rpretation  of  “hazard 
insurance”  for  pnrpo.ses  of  section 
1483(a).  Indeed.  .sc;ction  1481  expr(;.sslv 
limits  its  .scope  by  .stating  that  “P’or 
purposes  of  this  section,  the  following 
definitions  |of  “flood  insurance”  and 
“hazard  insurance”!  shall  aj)ply.”  In 
light  of  this  language,  the  Bureau  do(;,s 
not  h(;heve  that  section  1481  controls. 
.Section  1483(a)  itself  demonstrat(;.s  that 
Ciongress  expected  the  force-])lat;(;d 
insurance  j)rovision.s  to  apply  to  flood 
insurance  other  than  that  r(;quired  by 
the  P’DPA.  .S(;ction  8(/)(4)  of  RE.SPA 
.states  that  nothing  in  the  force-placed 
insurance  proyisions  shall  he  construed 
as  prohibiting  a  seryicer  from  jnoyiding 
simultaneous  or  concurrent  notice  of  a 
lack  of  flood  insurance  pursuant  to  the 
FDPA.  'I’liis  proyision  would  haye  little 
inq)act  if  Hood  insurance  conld  ;7e\'erh(; 
considered  force-placed  insurance 
within  the  meaning  of  section  1483. 
3’hus,  the  Bureau  helieyes  its 
interpretation  of  the  statutory  terms  to 
aj)ply  the  force-place  insurance 
recjiiirements  to  flood  insurance  that  is 
not  re(]uired  by  the  P’DPA  and  thus  not 
subject  to  that  statute’s  extensiye 
regulation  is  consistent  with  the 
.statutory  language,  congressional  intent, 
and  consumers’  interests.  Accordingly, 
the  Bureau  ado])ts  the  ))ropo.sed  defined 
term  “Hazard  insurance”  as  pro])osed. 

“Loss  nutigotion  opplicdtion." 
Proj)o.sed  §1024.31  would  haye  defined 
a  lo.ss  mitigation  application  as  a 
suhmi.ssion  from  a  horrower  recpiesting 
eyaluation  for  a  lo.ss  mitigation  option 
in  accordance  with  procedures 
established  by  the  seryicer  for  the 
suhmi.ssion  of  such  requests.  As 
discu.ssed  below  with  respect  to 
§  1024.41.  the  Bureau  received 
comments  from  large  hank  seryicers 
regarding  the  application  of  the  lo.ss 
mitigation  reejuirements  on  pre- 
{)uahfication  and  informal  oral 
communications  with  borrowers. 

Ba.sed  on  the  consideration  of  those 
comments,  the  Bureau  has  determined 
to  reyise  the  d(;finition  of  a  lo.ss 
mitigation  ajjplication.  The  Bureau 
helieyes  that  a  lo.ss  mitigation 
aj)])hcation  differentiates  a 
commnnii:ation  or  imiuiry  from  a 
horrower  regarding  lo.ss  mitigation 
options  from  a  borrower’s  re{|ue.st  for 
consideration  fora  loss  mitigation 
option.  When  a  horrower,  orally  or 
writing,  exjjresses  an  interest  in  a  lo.ss 
mitigation  option  and  prov'ides  any 
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inibriuation  that  would  he  evaluated  by 
a  .servicer,  that  coinimiidcation  should 
1)(!  considered  a  lo.ss  mitigation 
application.  A  .servicer  must  them 
d(!t(!rmine  whether  tlm  lo.ss  mitigation 
application  is  comphite  or  incompiet(! 
pnrsnant  to  tlu;  r(!(]nirem(!nts  of 
1024.4 1  (h).  rids  (hdinition  ol  a  lo.ss 
mitigation  application  is  similar  to 
Iranuiwork  (istahlished  in  Regnlation  H 
with  re.s|)(H:t  to  an  apjjlication  for  cinnlit. 

Accordingly.  1024.31  states  that  a 
lo.ss  mitigation  a|)plication  means  an 
oral  or  written  r(!(inest  ibr  a  k)s.s 
mitigation  option  that  is  accompanicul 
hy  any  information  nuininul  by  a 
.servicer  for  evaluation  lor  a  loss 
mitigation  option. 

"Loss  niitigotion  option. "  Rursuant  to 
the  Ihirean's  authorities  under  RFSRA 
sections  (ifklfl  )(F).  0(j)(3).  and  10(a).  the 
Hurc^an  ])roposed  rides  on  error 
resolution  (proposed  §1024.3.^), 
information  management  (proposed 
4}  1024.38).  early  intervention  (pro])osed 
§  1024.30),  continuity  of  contact 
(proposed  ^  1024.40).  ami  lo.ss 
ndtigation  (])ro|)ose(l  ^  1024.41 )  that 
would  have  set  forth  serx  icer  duties 
with  respect  to  "Loss  mitigation 
options." 

The  Hnreau  |)roposed  to  define  "Lo.ss 
mitigation  ojitions"  at  new  1024.31  as 
"alternatives  available  from  the  servicer 
to  the  borrower  to  avoid  foreclosure." 
The  Ihirean  also  |)ropo.sed  to  clarifv 
through  comment  31  (Loss  mitigation 
options)-!  that  lo.ss  mitigation  o])tions 
include  temporarv  and  long-term  relief  , 
and  options  that  allow  borrowers  to 
remain  in  or  leave  their  homes,  such  as. 
without  limitation,  refinancing,  trial  or 
liermanent  modification,  repavment  of 
the  amount  owed  over  an  extended 
period  of  time,  forbearance  of  future 
payments,  short-sale,  deed-in-lien  of 
foreclosure,  and  loss  mitigation 
programs  sponsored  by  a  State  or  the 
Federal  (Government.  The  Bureau  also 
pro])o.seil  to  clarify  through  comment  31 
(Loss  mitigation  options)-2  that  loss 
mitigation  options  available  from  the 
.servicer  include  options  offered  by  the 
owner  or  a.ssignee  of  the  loan  that  are 
made  available  through  the  servicer. 

.Several  industry  commenters 
addressed  the  Bureau’s  j)ro|K)sed 
definition  of  “Lo.ss  mitigation  options." 
One  industry  commenter  recommended 
that  the  term  "Loss  mitigation  options" 
should  he  defiiuid  as  alternatives 
available  "from  the  inve.stor  through  the 
servicer  to  the  borrower"  to  avoid 
foreclosure,  in  light  of  the  general 
industry  practice  that  loss  mitigation 
o])tions  are  generally  authorized  hv 
investors  rather  than  servicers.  While 
one  industry  trade  grouj)  supported  the 
projiosed  definition,  other  commenters 


were  coucimiumI  that  the  hniadth  of  the 
definition  could  conflict  with  servicers' 
delin(]nency  management  iirograms 
because  the  definition  would  subject 
short-term  cures  to  the  same  procedural 
re(|uirements  as  more  permanent 
options.  .Similarly,  industry  commenters 
were  conciMiied  that  the  pro|)osed 
definition  would  he  inconsistent  with 
re(|uirements  under  exi.sting  lo.ss 
mitigation  programs,  such  as  Farm 
(]r(!dit  Administration  ruhis  and 
portions  of  the  National  Mortgage 
.Settlement. 

In  light  of  conmumts  and  n|)on  further 
consideration,  tlu;  Bureau  is  adopting  a 
definition  of  the  term  "Loss  mitigation 
option”  snhstantiallv  as  |)roposed,  hut 
that  incor|)orates  the  suh.stance  of 
proposed  comment  31  (Loss  mitigation 
options)-2  into  the  regulatory  text. 
Accordingly,  the  final  rule  defines  the 
term  "Loss  mitigation  ojition"  as  an 
alternative  to  foreclosuri!  offered  by  the 
owner  or  assignee  of  a  mortgage  loan 
that  is  made  available  through  the 
servicer  to  the  borrower. 

The  Bureau  proposed  to  define  "Loss 
mitigation  options”  as  alternatives 
available  "from  the  servicer”  to  reflect 
the  ])ractical.  day-to-day  relationship 
hiitween  borrowers  and  servicers,  in 
which  servicers  )mrsne  loss  mitigation 
activities  with  respect  to  (lelin(|uent 
borrowers  on  behalf  of  the  owners  or 
iissignees  of  the  mortgage  loans.  'I'he 
Bureau  had  |)roposed  to  add  comment 
31  (Loss  mitigation  ()ptions)-2  to  clarify 
that  the  j)ro|)osed  ihdinition  should  be 
read  to  include  ojitions  offered  by  the 
owner  and  assignee  and  made  available 
through  the  servicer  in  light  of  the 
actual  legal  relationshi])  between 
servicers  and  owners  or  a.ssignees,  in 
which  the  owner  or  assignee  authorizes 
the  offering  of  loss  mitigation  options. 
Upon  further  consideration,  the  Bureau 
believes  that  the  text  of  the  definition 
should  reflect  the  underlying  legal 
relationshi])  between  .servicers  and 
owners  or  assignees  to  avoid  confusion 
over  whether  servicers  may  he  able  to 
authorize  lo.ss  mitigation  options 
inde])endent  of  the  owner  or  a.ssignee  of 
the  mortgage  loan.  Accordingly,  the 
Bureau  is  not  a(lo])ting  comment  31 
(Lo.ss  mitigation  options)-2  as  ])ro|)o.se(l. 
hut  instead  is  amending  the  propo.sed 
definition  to  incorporate  the  substance 
of  j)ro])osed  comment  31  (Loss 
mitigation  option)-2. 

The  definition  of  the  term  “Loss 
mitigation  o])tion"  is  broad  to  account 
for  the  wide  variety  of  options  that  may 
be  available  to  a  borrower,  the 
availability  of  which  may  varv 
de])en(ling  on  the  underlying  loan 
documents,  any  servicer  obligations  to 
the  lender  or  assignee  of  the  loan,  the 


borrower's  ])articular  circumstances, 
and  the  flexibility  the  servicer  has  in 
arnmging  alternatives  with  the 
borrower.  Accordingly,  the  Bureau  is 
ado])ting  i)ro|)osed  comment  31  (l.oss 
mitigation  option)-!  substantially  as 
propo.sed  to  set  forth  exami)le.s  of  loss 
mitigation  options  "without  limitation.” 
The  Bureau  has  revised  ])ropose(i 
comment  31  (l.oss  mitigation  optioid-l 
to  clarify  that  loss  mitigation  o])tions 
include  programs  sponsored  hv  "a 
locality”  as  well  as  a  .State  or  the 
Federal  government  and  other  non¬ 
substantive  revisions  de.scrihing  oj)tion.s 
that  allow  borrowers  “who  are  behind 
on  their  mortgage  ])ayments  to  remain  in 
their  homes  or  to  leave  their  homes 
without  a  foreclosure.” 

While  the  Bureau  has  develo])ed  a 
broad  definition  of  loss  mitigation 
o])tion.s  in  order  to  accommodate  the 
variety  of  lo.ss  mitigation  iirograms,  the 
Bureau  does  not  intend  for  the 
provisions  of  Regulation  X  that  use  the 
term  “Lo.ss  mitigation  ojition”  to  reijuire 
servicers  to  offer  o])tions  that  are 
inconsistent  with  anv  inve.stor  or 
guarantor  reciuirements.  Thus,  under  the 
Bureau’s  definition,  an  alternative  that 
is  not  made  available  by  the  owner  or 
assignee  of  the  mortgage  loan  would  not 
he  a  lo.ss  ndtigation  o])tion  for  pnr])oses 
of  the  final  rule.  The  Bureau  di.scusses 
the  final  rules  that  u.se  the  term  "Lo.ss 
mitigation  oi)tion’'  in  the  a])])licahle 
section-hy-section  analvsis  below. 

The  final  rule  includes  new  language 
in  comment  31  (Loss  mitigation  o])tion) 
-2.  which  explains  that  a  lo.ss  mitigation 
option  available  through  the  .servicer 
refers  to  an  option  for  which  a  borrower 
may  a])])ly.  even  if  the  borrower 
ultimately  does  not  (jualifv  for  such 
oi)tion.  The  Bureau  has  included  this 
comment  to  clarify  that  the  regulatorv 
text’s  reference  to  ojitions  “available”  to 
borrowers  is  not  intended  to  restrict  the 
definition  to  options  for  which  a 
borrower  ultimately  qualifies,  but 
instead  refers  to  ojitions  for  which  a 
borrower  mav  a])])ly. 

" Mortg(i<’o  loon."  As  discussed  in 
detail  in  the  section-bv-section  analvsis 
of  §  1024.30,  the  Bureau  pro])o.se(l  to 
add  a  new  defined  term  "Mortgage 
loan”  in  ])ro])o.se(l  1024.31  to  mean 
any  federally  related  mortgage  loan,  as 
that  term  is  defined  in  §1024.2,  subject 
to  the  exemptions  in  §  1024. .'5(1)),  hut 
does  not  include  open-end  lines  of 
credit  (home  ecinity  ])lan.s).  ln)rthe 
rea.sons  discn.ssed  in  the  section-hv- 
section  analysis  of  §  1024.30,  the  Bureau 
is  adopting  the  ])roposed  definition  to 
the  defined  term  “Mortgage  loan”  as 
propo.sed. 

"Qnalifiod  writton  roqnost.”  Thn 
Bureau  jiropo.sed  to  ado])t  the  defined 
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term  “Qualified  written  nuiuest” 
in(:hul(!(l  in  current  1024. 21(a)  in 
l)ro])0,sed  ^1024. .31  witliont  change, 
except  to  add  related  connnentarv, 
pro])().sed  31  ((|ualifi(!d  written  recpiest) 
-1,  that  would  have  (;x|)lained  that:  (1) 

A  (inalified  written  reciuest  is  a  written 
notice  a  borrower  ])rovid(!S  to  recpiest  a 
.servicer  (nther  correct  an  error  relating 
to  the  servicing  of  a  loan  or  to  recpiest 
information  relating  to  the  servicing  of 
the  loan;  and  (2)  a  (jnalified  written 
reipiest  is  not  recjuired  to  include  both 
types  of  recpiests.  For  example,  a 
(pialified  written  recpiest  mav  recpiest 
information  relating  to  the  servic:ing  of 
a  mortgage  loan  hut  not  as.sert  that  an 
error  relating  to  the  servicing  of  a  loan 
has  oc:c:urrecl. 

One  c:onnnenter  suggested  that  the 
Bureau  should  c:larify  that  the  policiies, 
prc)c:eclurc;s,  and  jienalties  related  to  a 
cpialified  written  recpiest  are  the  same  as 
those  related  to  error  resolution  and 
information  recpiests  under  l()24.3.'i 
and  1024.38.  'I’he  Bureau  agrees  that  it 
would  he  helpful  to  c:larify  that  the  error 
resolution  and  information  rec]uest 
recpiirements  in  §§  1024.3.')  and  1024.30 
ajijily  as  set  forth  in  those  sec:tic)n.s 
irrespective  of  whether  the  .servic:er 
recieives  a  cpialified  written  recpiest.  and 
ac:c;ordinglv.  is  adojiting  new  comment 
31  (cpialified  written  recpie.st)-2  for  that 
|)urpo.se.  However,  the  Bureau  does  not 
believe  it  is  a])])rc)priate  to  cii.scu.ss  a 
servicer's  penalties  for  violation  of  the 
Bureau’s  regulations  in  either  the 
regulation  or  the  commentary. 

In  addition,  the  Bureau  has  made 
slight  mocIific;atic)ns  to  the  ])rc)])c)secl 
definition  of  “cpialified  written  recjnest” 
so  it  more  c;lc)sely  trac:k.s  the  definition 
included  in  .section  0(e)(1)  of  RESPA. 
The  final  rule  defines  “cpialified  written 
recpiest”  to  mean  a  written 
ciorrespondence  from  the  borrower  to 
the  servicier  that  inc:hicle.s.  or  otherwise 
enables  the  servicer  to  identify,  the 
name  and  acc;ount  of  the  borrower,  and 
either:  (1)  States  the  reasons  the 
borrower  believes  the  acciount  is  in 
error;  or  (2)  jirovicles  suffic:ient  detail  to 
the  .servic:er  regarding  information 
relating  to  the  .servic:ing  of  the  mortgage 
loan  sought  hv  the  borrower. 

“Se/v/r,e  prov/c/er. "  The  Bureau 
])rc)pc)secl  to  add  new  defined  term 
“Servic:e  jirovicler”  in  ])rc)i)c)secl 
(^1024.31  to  mean  any  jiarty  retained  by 
a  servic:er  that  interac:ts  with  a  borrower 
or  provides  a  servic:e  to  the  .servic:er  for 
whic:h  a  borrower  may  inc:nr  a  fee.  The 
Bureau  ])roj)C)secl  related  c:c)nnuentary. 
c:c)mment  31  (.servic.e  provider)-!,  that 
would  have  clarified  that  servic;e 
jiroviders  may  inc:hicle  attornevs 
retained  to  repre.sent  a  .servic:er  or  an 
owner  or  assignee  of  a  mortgage  loan  in 


a  foreclosure  proc;eecling.  as  well  as 
other  ])rc)fes.sic)nal.s  retained  to  jirovicle 
a])])raisals  or  in.spec:tic)ns  of  properties. 
Two  inclii.stry  grcni]).s  representing 
a])])rai.sal  professionals  siihmitted  joint 
c:c)nmient.s  that  c)l)jec:tecl  to  the  inc:lusic)n 
of  a|)])rai,sal  iirofe.ssionals  in  the 
Bureau's  ])rc)])c).secl  comment  31  (.servic:e 
|)rovicler)-l .  The  c:cmimenter.s  sought 
c:lariiic'.ation  from  the  Bureau  about  the 
c:irc;nm.stanc:e.s  under  whic:h  appraisers 
are  “.servic:e  ])rc)vicler.s”  and  what  their 
obligations  would  he.  The  Bureau 
believes  that  c:omment  31  (servic:e 
jnovicler)-!  is  c;lear  in  ciesc:rihing  the 
c:irc:iimstance.s  under  whic:h  ap|)raisal 
professionals  are  “.servic:e  iiroviclers” 
and  thus  feels  no  further  explanation  is 
recpiired.  While  ac:knowleclging  that  the 
Bureau's  mortgage  .servic:ing  rules  do  not 
clirec:tly  regulate  real  estate  apjuai.sal 
.servic:es,  the  c:ommenters  c;laimecl  that 
individual  ajijirai.sers  and  small 
a])])rai.sal  firms  would  experience  c:o.stlv 
and  iinnec:es.sarv  hardshi])  if  thev  were 
c:cm.siderecl  “.servic:e  providers.”  The 
Bureau  disagrees.  The  definition  of  the 
term  “servic:e  provider”  in  §  1024.31,  by 
its  terms,  applies  only  for  purposes  of 
siihpart  (i,  and  the  term  “.servic:e 
])rc)vicler”  a])])ears  only  in  S  1024.38  of 
.snl)])art  C.  Sec:tic)n  1024.38  recinires 
servicers  maintain  ])C)lic:ie.s  and 
proc:echire.s  reasonahlv  designed  to 
ensure  that  they  c:au  exerc:i.se  rea.sonahle 
oversight  of  their  .servic:e  providers.  The 
Bureau  does  not  believe  that  recpiiring 
servic:er.s  to  exerc:i.se  rea.sonahle 
oversight  of  their  .servic:e  ])rovicler.s  will 
lead  to  c;ostly  and  iinnec:es.sarv  hardshi]) 
on  individual  ai)prai.sers  and  .small 
a])))rai.sal  firms. 

“Suhscrvicar.  ”  The  Bureau  jiroposed 
to  aclc)j)t  the  defined  term  “Suhservicer" 
inc:luclecl  in  c:nrrent  §  1024.21(a)  in 
})ro])C).secl  §1024.31  without  c;hange.  The 
])rc)])c).secl  defined  term  “Suhservic:er’' 
])rc)vicle.s  that  a  “suh.servic:er”  is  anv 
servicer  who  does  not  own  the  right  to 
perform  .servicing,  hut  who  jierforms 
servic:ing  on  behalf  of  the  master 
servicier. 

One  c;ommenter  suggested  that  the 
Bureau  should  replac:e  the  referenc:e  to 
“master  servic:er”  in  the  definition  of 
“siih.servic:er”  with  “servicier”  to 
ac:c:c)mmc)clate  c:irc:iunstance.s  where 
there  are  multiple  levels  of  .snl).servic:ing. 
The  example  the  cionnnenter  provided  is 
one  where  there  is  one  master  servic:er. 
hilt  also  a  ])rimary  .servic:er  and  nuilti])le 
suhservic:ers.  It  ap])ear.s  that  the 
c:c)mmenter’,s  c:c)nc:ern  is  that  peojile 
might  he  c:c)nfusecl  by  thinking  “primary 
serviciers”  would  not  he  c:c)nsiclerecl 
“suh.servic:ers”  for  purjio.ses  of  suhjiart  0 
of  Regulation  X.  Based  on  the  example 
provided  by  the  ciommenter,  the  Bureau 
understands  that  a  primary  servic:er  is 


performing  servic:ing  on  behalf  of  the 
master  .servic:er.  who  owns  the  right  to 
])erform  .servic:ing.  Bec;au.se  the  primary 
servic:er  is  not  the  owner  of  the  right  to 
|)erforni  .servic:ing,  it  would  he  a 
“siih.servic:er’'  pursuant  to  the  |)rc)po.secl 
definition  to  the  defined  term 
“.Snh.servic:er.’'  Although  industry 
])rac:tic:e  may  differentiate  between 
levels  of  .snl)servic:ing  hv  referring  to  a 
servic:er  that  clirec:tlv  performs  servic;ing 
on  behalf  of  a  ma.ster  servicier  as  the 
“primary  ,servic:er.'’  and  servicers 
performing  on  behalf  of  the  “jirimary 
.servic:er”  as  “.sul).servic:er.s,”  for 
j)urj)C)se.s  of  suhpart  (],  any  .servic:er  that 
does  not  own  the  servic:ing  right  hut 
performs  servicing  on  behalf  of  a 
.servicer  that  owns  the  servicing  right  is 
a  suhservicer.  Ac:c:c)rclingly,  the  Bureau 
believes  the  propo.sed  definition  to  the 
defined  term  “Suhservicer”  aclecjuately 
c:aptiires  situations  where  there  are 
multij)le  levels  of  snh.servicing  and  the 
defined  term  "Suhservicier”  is  acio})tecl 
as  i)ropo.secl. 

Sec:tic)n  1024.32  General  Disc:lc)snre 
Recjiiirements 

The  Bureau  set  forth  recjiiirements 
ap|)lic:ahle  to  clisc.losnres  recjiiired  by 
siihiiart  (]  in  pro|)C).sect  §  1024.32. 
.Sj)ec:ific:atly,  jiropo.sed  §  1024.32(a)(l ) 
would  have  recjuired  that  cllsc:lo.sure.s 
provided  by  serviciers  he  c:lear  and 
c:c)ns])ic:nous.  in  writing,  and  in  a  form 
the  c:onsumer  may  kee]).  This  standard 
is  c:c)nsi.stent  with  disciiosure  standards 
a))plic:ahle  in  other  regulations  i.ssued  hv 
the  Bureau.  inc:hiciing.  for  exam])le. 
Regulation  Z.  Sec*,  e.g..  12  CiFR 
1020.17(a)(1).  Propo.sed  §  1024.32(a)(2) 
would  have  permitted  disclosures  to  he 
provided  in  languages  other  than 
English,  so  long  as  disclosures  are  made 
available  in  English  upon  a  borrower’s 
recpiest.  Further,  projiosed  §1024.32(1)) 
would  have  jiermitted  discilosures 
recjuired  under  subjiarl  (i  to  he 
c:oml)inecl  with  cli.sc:losures  recjuired  hv 
aj)plic:ahle  laws,  inc.lucling  State  laws,  as 
well  as  cli.sc:lc)sure.s  recjuired  j)ur.suant  to 
the  terms  of  an  agreement  between  the 
servic.'er  and  a  Federal  or  State 
regulatory  agenc:y. 

The  Bureau  is  adojiting  the  final  rule 
as  j)rc)j)c).secl,  with  minor  c:hange.s  to 
§  1024.32(a)(1)  to  rej)lac:e  the  term 
“c:c)nsumer,”  with  “rec:ij)ient”  as 
aj)j)lic:ahle  and  to  iinjirove  the  c:laritv  of 
§  1024.32.  Two  c:c)mmenter,s 
rejiresenting  industry  trade  grc)iij).s 
suggested  that  the  c:larity  of  §  1024.32(a) 
c.oulcl  be  enhanc:ecl  if  the  final  rule 
c:oulcl  remove  the  term  “consumer” 
where  jiermissihle  because  the  term 
“c:c)nsumer”  is  more  aj)j)rc)j)riate  in  the 
c:ontext  of  clisc:lc).snre.s  jirovided  j)ric)r  to 
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tlio  consuinination  olThe  mortgage  loan 
transaction. 

S(u:tion  1024.33  Mortgage  Servicing 
Translers 

RKSl’A  .section  (i(a)  tlirongh  (d)  .sets 
forth  disclosure  r(!(|nirenient.s  for 
.servicing  transfers  that  are  currently 
implemented  in  ^  1024.21(1))  through  (d) 
of  Regulation  X.  12  2()0.'j(a) 

through  (d).  As  part  of  the  Bureau's 
|)roposed  reorganization  of  Regulation 
X.  which  would  have  created  a  new 
.suhpart  C  to  contain  the  Bureau's 
mortgage  servicing  rules,  the  Bureau 
proposed  to  move  the  di.sclosnre 
|)rovisions  in  §  1024.21(h)  through  (d)  to 
new  ??  1024.33  and  new  Regulation  X 
official  interpretations.  The  Bureau  also 
proposed  to  move  the  existing  State  law 
preemption  provision  in  1024.21(h)  to 
S  1024.33(tl).  In  addition  to  these 
conforming  amendments,  the  Bun;au 
])ropo.sed  to  add  certain  new  provisions 
to  §  1024.33  and  official  commentary  to 

1024.33.  as  di.scussed  in  more  detail 
l)elow.77 

Section  1024.21(h)  through  (d) 
currently  re(]uire.s  that  borrowers 
receive  two  notices  related  to  mortgage 
.servicing;  (1)  A  servicing  di.sclosnre 
statement  provided  at  a|)plication 
notifying  the  applicant  whether  the 
.servicing  of  the  loan  mav  he  transferred 
at  any  time  (tj  1 024.21  (hj  and  (c)):  and 
(2)  if  .servicing  is  transferred,  a  notice  of 
transfer  ])rovided  hv  the  transferor  and 
transferee  servicer  around  the  time  of 
the  transfer  (S  1024.21(d)). 

33(a)  .Servicing  Disclosure  .Statement 

RK.SBA  section  (j(a)  generally  .sets 
IVnth  recjuirements  for  ])ersons  making 
federally  related  mortgage  loans  to 
disclose  to  loan  applicants,  at  the  time 
of  application,  whether  servicing  of  the 
loan  may  he  assigned,  sold,  or 
transferred  to  any  other  person  at  anv 
time  while  the  loan  is  outstanding.  12 
lI..S.(k  200.'i(a).  Current  1024.21(h)  and 
(c)  implements  retiuirements  in  RlvSFA 
section  0(a)  related  to  the  .servicing 
disclosure  statement.  The  Bureau's 
j)ro|)o.sed  §  1024.33(a)  would  have  made 
certain  changes  to  the  reciuirements 
currently  set  forth  in  §  1024.21(1))  and 
(c)  pertaining  to  the  .servicing  di.sclosnre 


'' t-'urtli(!r.  Itii-  liuitMii  |)r(i|)<is(!ci  Id  mdV(!  iind 
iiiiiiMid  provisions  in  i;  1024. 21((!)  (porlainin^  Iti 
s<!r\  i(:<!r  nrsponsi^s  to  iHirrowor  iiKpiirios)  to  now 
<5  I024.:i.'>  (orror  ntsoliilion)  and  l()24.3(i 
(intonnalion  nu|nosts).  'rlu;  linroan's  proposal  also 
would  liavi!  roinovod  cnrront  1024.21(0 
(dainaaos).  which  had  rtwlahal  Iho  dainaj’os  and 
costs  provision  in  KK.SI’.X  soction  li(0-  I  ho  ISnnsni 
is  roinovins  lliis  provision  Irom  Kttoulalion  X. 
which  is  no  lon}>(!r  ac.curah!  lollowing  annnidinonts 
to  RK.SI’.X  soction  (i(0  hv  soc:tion  14li:i(h)  of  llu! 
l)odd-I-'rank  Act.  Tin;  Bnroau  lM!li(!Vos  Iho  dainaa(;s 
and  costs  provision  is  inon;  appropriatt!  as  a 
slalulorv  provision. 


stiitement,  including  changes  to  the 
.scope  of  applicability  <ind  delivery  of 
the  servicing  di.sclosnre  statement,  and 
certain  other  non-suhstiintive  techniciil 
revisions. 

The  Bureau  jtropo.sed  to  limit  the 
scope  of  the  servicing  disclosure 
stiitement  to  closed-end  reverse 
mortgage  transiiclions  to  conform 

l{)24.33(ii)  to  the  com])rehen.sive 
amendments  to  consumer  mortgage 
di.st;lo.sure.s  ])ropo.sed  by  the  Bureau  in 
the  2012  Tll.A-RE.Sl’A  Rropo.siil.'** 
Because  the  Bureau  intended  to 
incorporate  the  servicing  disclosure 
statement  retiuirements  of  RlvSBA 
section  (i(a)  into  the  consolidiited 
disclosure  foi  ins  for  the  TlLA-RlvSBA 
Integrated  Di.sclosnre  ruleniitking.  the 
Bureau  had  jtroposed  to  limit  the  scojie 
of  the  servicing  di.sclosnre  statement 
provisions  in  new  1024.33  to  clo.sed- 
end  reverse  mortgage  transactions 
because  those  transactions  wtnild  not  he 
covered  by  the  2012  Tll.A-RlvSBA 
Broposal. 

After  additioiiiil  consideiiition. 
because  the  Bure<m  will  not  he 
finalizing  the  2012  TILA-RK.SBA 
Brojiosal  until  after  this  fimil  rule,  the 
Bureau  hits  decided  not  to  finalize  the 
hmguage  in  pro])o.sed  ^  1024.33(ii)  that 
would  have  limited  the  .si;oj)e  of  the 
provision  to  closed-end  rever.se 
mortgage  tninsactions.  In.steiid,  the 
Bureau  is  finalizing  §  1024.33(;i)  hv 
coidbrming  the  .scope  to  “mortgage 
loans"  other  than  suhordiniite-lien 
mortgage  loans,  as  discus.sed  in  the 
section-hy-section  amilysis  of 
S  1024.30(c)  above.  The  Burean  is 
excluding  suhordinate  liens  in  order  to 
maintain  the  current  coverage  of  the 
servicing  disclosure  statement 
nHjuirement  in  Regulation  X.^-'  HUD 
initially  implemented  this  exemption  in 
reliance  on  its  authoritv  under  .section 
10(a)  of  RESBA;  the  Bureau  relies  on 
the  same  authority  to  maintain  the 
current  exem|)tion.  Accordingly,  in  the 
final  rule,  the  Bureau  has  added 
language  to  §  1024.33(a)  so  that 
applicants  for  “first-lien  mortgage 
loans"  must  receive  the  .servicing 
disclosure  statement,  as  indicated  at 
§  1024.30(c)(l ).  Thus,  ajiplicants  for 
both  reverse  and  forwtird  mortgage  loans 
must  receive  the  .servicing  di.sclosnre 
statement.  The  Burean  expects  to 


■■‘■flu!  Hiin!:iu  IssikhI  iIk;  21)12  TII.A-KIvSI’A 
I’riiposiil  on  |ulv  It.  2012. 

^‘•'rln!  Iliiroaii  nolns  that  it  prdp<is(!<l  in  Iho  2012 
TII.A-KIkSI’A  I’roposal  to  iinplonKait  Iho  sorviciiif; 
(lisclosiiro  r(!C|nir(!inonl  in  KK.SI’A  soolion  (i(a) 
lhrou<’h  a  iliscloKiiro  appi^arin^  on  Iho  linn^an's 
propos(Ml  Loan  I'isliinaU;  lor  holh  tirsl  and 
snhordinalc!  lion.s  .S’oc  2012  'I'll.A-RlkSI’A  I’roposal. 
77  FR  .'ll  1  Hi.  .')12:t0  (2012)  and  proposod 
S  102(i.1<l(o)(1)(i). 

'■".S(!o  .SO  FR  0.S442.  0.S44:i  (1004). 


harmonize  the  .sco])e  of??  1024. 33(a)  in 
the  final  rule  implementing  the  TILA- 
RlvSPA  integrated  disclosures  and  to 
jirovide  for  con.solidated  di.sclosnre 
forms  at  th;it  time. 

The  Bureau  also  proposed  to  add 
comment  33(a)(l)-2  to  ??  1024.33(a)  to 
clarify  that  the  servii;ing  disclosure 
statement  need  only  he  jirovided  to  the 
“primary  a])])licant.''  Uurrent 
§  1024.21(1))  retiuires  that  the  servicing 
disclosure  .statement  he  ])rovided  to 
mortgage  servicing  loan  applicants,  and 
current  §  1024.21(c)  provides  that  if  co- 
ap])licants  indicate  the  same  addre.ss  on 
their  a])])lication.  one  co])y  delivered  to 
that  address  is  sufficient,  hut  that  if 
different  addresses  are  .shown  by  co- 
ap])licants  on  the  ajiplication,  a  coi)y 
nui.st  he  delivered  to  each  of  the  co- 
apjilicants.  The  Bureau  ])roposed  to 
implement  through  commentary  to 
§  1024.33(a)  a  clarification  relating  to 
providing  a  servicing  disclosure 
statement  for  co-aj)plicant.s — that  when 
an  apj)lication  involves  more  than  one 
apj)licant.  notification  need  only  he 
given  to  one  apiilicant  but  must  he  given 
to  the  primary  applicant  when  one  is 
readily  ai)i)arent.  A  credit  union  trade 
association  supported  this  |)roi)o.sed 
change. 

In  its  ])roi)o,sal,  the  Bureau  exj)lained 
that  the  modified  recpiirement  would 
reduce  burdens  on  servicers  without 
significantly  reducing  consumer 
])rotections,  given  that  the  Bureau 
propo.sed  to  applv  the  regulation  only  to 
clo.sed-end  reverse  mortgage 
tran.sactions.  The  Bureau  explained  that 
such  tran.sactions  are  tyjiically  only 
conducted  with  regard  to  a  borrower's 
principal  residence  and  do  not  involve 
ongoing  consumer  ])ayments  for  the  life 
of  the  loan,  so  that  contact  with 
servicers  is  generally  (piite  minimal. 

The  Bureau  also  observed  that 
amending  the  current  requirement 
would  he  consistent  with  disclo.sure 
reiiuirements  ajiiilicahle  to  other  Bureau 
regulations,  such  as  the  adverse  ac;tion 
notic.e  recpiired  under  Regulation  B 
(Eijual  (aedit  Opportunity  Act).**' 

Because  the  Bureau  is  not  limiting 
??  1024. 33(a)  to  closed-end  reverse 
mortgage  transactions  in  the  final  rule, 
as  originally  ])ro])o.sed,  the  Bureau  is  not 
adopting  pro])osed  comment  33(a)(l)-2 
as  pro])o.sed  and  is  not  amending  the 
existing  reipiirement  in  §  1024.21  (c), 
under  which  the  servicing  di.sclosnre 
statement  must  he  provided  to  co- 
a])])licant.s  if  different  addresses  are 
shown  by  co-a])])licant.s.  Instead, 
comment  33(a)-2  contains  the  same 
guidance  that  originally  a])])eared  in 

1024.21(c):  That  if  co-apj)licants 
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iiulicato  tlu!  .sanio  addnjs.s  on  thoir 
;>Ppli(:alion.  ono  copy  of  tho  sorvicin.. 
‘Ii.sj.losiiro  .stalonionl  dolivorod  to  tlial 
.K  c  ms.s  IS  sufficioiit;  and  that  if  different 
<i(l(he.sse.s  are  sliown  hy  co-applicants 
on  the  apphcntion,;,  copy  must  he 

in,dl\  in  addition  to  jiroposinu 
ohanges  about  the  .scope  of  the  rule,  th(> 
Jinieaii  projio.sed  in  S  1 024..3;t(a)  to 
ninke  certain  non-snhstantive  changes  to 
hnigiiage  fmin  current  S  1024.21(1))  and 
((.  to  clarify  the  cirfaiinstances  under 

which  the  .servicing  disclosure 

.statement  mn.st  he  jjrovided  and  the 
proper  n.se  ol  appendix  MS-1,  which 
provides  a  model  form  for  the  .servicing 
disclo.snre  statement.  For  example, 

^  l*^f^4.21(h)  currently  jirovides  that  the 
servicing  disclosure  statement  must  be 
provided  (a|t  the  time  an  aiiplication 
toi  a  mortgage  servicing  loan  is 
submitted,  or  within  three  days  after 
.submi.ssion  of  the  application'."  The 
unxm  s  proposed  §  1024.33(a)  stated 
diet  the  servicing  di.sclosnre  statement 

niu.s  be  provided  "Iwlithin  three  days 

(excluding  legal  public  holidays.  ' 
Satnrday.S;  and  Sundays)  after  a  person 
applies  |.|  1  he  Ilureau  al.so  proposed  to 

nicoi’iiorate  some  of  the  languaKe 

currently  in  ^1024.21(1))  and  (c)  into 
now  Regulation  X  official  commentary, 
or  exani))le,  the  Bureau  proposed  to' 

;m)ve  ^024.21(b)(1).  which  explained 
use  ol  appendix  ' 

•i.naj-l ,  the  Bureau  also  included  t 

gmierally  apiilicable  in.structions  for  u.se  • 
of  model  torins  and  clau.ses  in 
eommenlary  to  appendix  MS.  The  i 

Bureau  did  not  receive  comment  on  this  a 
a.sj)ect  of  the  jiroposal  and  adopts  these  a 

mvcsions  substantially  as  propo.sed.  '  a 

othei  ban  with  resjiect  to  the  scope  of  .s 
tlie  rule,  di.scus.sed  above.  t; 

In  the  final  rule,  the  Bureau  has  ti 

rejilaced  the  jihrase  "table  funding 
mortgage  broker"  with  the  jihra.se  r, 

mortgage  broker  who  antici])ates  using  tr 
able  funding,  ’  which  the  Bureau  ^  fc 
be  leyes  is  clearer  and  better  conforms  tr 
to  the  term  that  currently  appears  in  s 
1024.21  (b)(1).  In  addition,  the  Bureau  re 

l  a  :on.solidate(lpn, posed  connnm^  ^ 

V)  1  ^  'i~^' oomment 
•13(a)-.l,  which  contains  disclosure 
im>paration  instructions  currently  in  lU 

<!  1024.2,  (I, |(2|»M:,,.n,no„K«(',-" 
oxphiins  |], ill.  ifll,,,  - 

iindmg.  „i'  (li»i|i,|.  II,  ,1 1||.|||  ,|,,.|||,^  ,„l,' 

loan  knows  at  the  time  of  the  disclosure 
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whether  it  will  service  the  mortgage 
loan  for  which  the  applicant  has 
applied,  the  di.sclosnre  .should,  as 
applicable,  .state  that  such  entity  will 
sorv.cosuch  loan  and  does  not 'intend 
"soli  transferor  assign  the  servicing 
"'  fbat  .such  entity  intend, s 
t"  assign,  sell,  or  transfer  .servicing  of 
.such  mortgage  loan  before  the  first 
payment  is  due.  The  comment  al.so 

im, v„l,,,i|,„|.  ill  1,11 

Ill  llio  Imm  limy  Im  iissiRiiiul,  siilil.  nr 
l'^l■l.sfcrn„|,v|,i|,,,|„,  Iniin  i.s 

ooinplies  with  ^  1024.3;i(a).  ” 

riie  final  rule  al.so  makes  a  technical 
levi.sion  to  the  last  sentence  of  proposed 
^  ()24.:i:i(a).  The  final  rule  provides  that 
the  .servicing  disclosure  statement  is  not 
^■'l'l""'^^‘’/'>'»>^l"livoredif"a  person 
who  apiihes  for  a  first-lien  mortgage 
loan  IS  denied  credit"  within  the  three- 
day  period. 

33(b)  Notice  of  Transfer  of  Loan 
Servicing 


Snv'"  «‘-'-f'"»-by-.section  analysis 


KbSPA  section  (>(b)  and  (c)  .sets  forth 
ilie  general  re(|nirement  for  the 
ll■»^.sl,lror„ml  tnm.slnr,,,,  sorvimim  „ 
iiiliinillyr,il„l„,|  i„|,„ 

tile  liorrower  m  writing  of  any 

1 .servicing 
U.S.f,.  2(i().'-)(b)  and  (c).  These  ^ 
statutory  re(|uirements  are  implemented 
through  current  S  1024. 21(d).  The 
llm  eau  had  projio.sed  to  move  and  adoot 
substantially  all  of  the.se  rei|uirement.s  I 
now  ^1024.3:1(1,),  with  a  few  exceptions 
us  explained  in  the  .section-bv-,section  ’ 
ana  ysis  below.  The  Bureau’s  proposal 
al.so  would  have  made  certain  non¬ 
substantive  revisions  to  current 
I?  1024.21(d)  to  clarify  existing  .servicin<> 
iranster  reijnirenients.a.*  New  ” 

??  1024.33(b)(1)  .sets  forth  the  general 
J-eciuirenienI  to  provide  the  servicim. 
transter  notice.  New  S  1024.33(b)(2)”sets 
forth  the  transfers  for  which  a  .servicino 
transfer  is  not  recpiired.  New  ^ 

§  1024.33(b)(3)  .sets  forth  the  tiinim- 
recjuirements  of  the  notice.  New  " 

§  1024.33(b)(4)  .sets  forth  the  content 
■•'Nnirements  for  the  servicing  transfer 
n"‘n:e.  I  he  Bureau  is  generally  adopting 
Ibese  provisions  as  proposed,  'except  as 


“  Till,  (lisclo.s,,,.,.  i,n,|,:,raii„„  i„,s|ni,:li„„s  in 
cunnni  I(,24.21(|,)(v) 

a'-'K-.8ol,r.,ko.-.”  In  in,pln„)nn,inf.  thnso  " 

nistiiK.linns  lhrmio|,  ooininonl  .latii)-.'!  (he  Hur,.-,,, 

I  ,k.,i  who  mituapatos  wsinj.  lahlo  lunflinj."  p,"  ^ 
•  ni  (.onlortn  to  tho  limnua'>o  in  S  1024.3.')(a) 


.  nxainplo.  I  ho  Ihn  oau  olianood  •■oonsuin,..- 

mhlross  ■•ilnr^'  1""''”''  ^  "'“■^■^b.l)(a)(ii)  lo  an 
r  ss  lhal  can  ho  ooniaoloci  hy  tl.o  homnvor  ,0 

'lil.im  an.swors  lo  sorvicinj.  Iranstor  imiiiii  ios  " 
;;;Mov4.aa(h)(4)(ii).i^^^^^ 

".<■  I  ".vision  in  1,  1(124.2 1  (, !)(.,)( V)  ronanh,,..  " 
"I"  "'"'("ion  oonoorninn  any  oHo,:l  Iho  innislor 

nnolwivo'on,ho.oin.sot,ho,:..n.inno^ 

<•  .nl.ihililv  ol  inoiloaon  |i|„  ,|isahililv  insnran.  o 
I"  .1  "  (pnroinont  in  S  I(l24.aa((l)(a)(v)  lo  inr  hulo  ' 
inlorinalion  •■|w|holhor  Iho  Iranstor  will  all,. of  tho 

Ol  (lisahiht  v  insnranco.  " 


aa!!’!!-!!  fm-  Notice  and 

,  33(b)(2)  (.ertam  'Lransfers  Excluded 

foHh  O ^ 

.s  loith  the  general  re(]uirenient.s  for  the 
Inm.sferor  and  transferee  servicers  to 
pi  ovule  a  notice  of  servicing  transfer  for 
•my  federally  related  mortgage  loan  that 

;.s  a.ssigned..sohL  or  transit, tl.  ;r 

„  n.S.(,.  2()()5(b)(l )  and  (c)(i ).  Cnrrent 

§  1024.21  (d)(i)(i)  implements  the 
i„„  gmmral  re(|uire,„ent  for  the  transferor 
and  transferee  servicers  to  provide  the 
notice  of  transfer,  which  the  Bureau 
piopo.sed  to  move  lo  new 
m  S  1024.33(b)(1).  Unlike  the  .servicing 
lat  disclosure  statement  that  the  Bureau 
"t  I^lH>«od  in  §  1024.33(a)  to  apply  only 
to  (  losed-end  re\'erse  mortgage 
transactions.""  the  Bureau  iiropo.sed  that 
-  tlu  servicing  transfer  notice  be  jirovided 
with  resiiect  to  the  transfer  of  a 
•mortgage  loan,"  including  forward  and 
inverse  mortgage  loans. 

I  he  Bureau  jiropo.sed  to  include  in 
^  1024..13(b)(1)  a  statement  that 
•ippnndix  MS-2  contains  a  model  form 
for  the  notice.  The  reference  to 
apjumdix  MS-2  ^vas  previously  located 
in  ^  1024.21(d)(4).  .Section  1024.21(d)(4) 
also  contained  language  indicating  that 
■’  ■‘’•a ''u.nrs  could  make  minor 

,  nuHlifications  to  the  .sample  language 
but  that  the  sub.stance  of  the  .sample 
language  could  not  be  omitted  or 

.substantially  altered.  Similar  language 

now  appears  111  a  general  comment  to 
’’  appendix  MS  in  comment  MS-2 
bi.seu.s.sed  lielow  in  the  .section-bw 
.section  analysis  of  appendix  MS.  'I'he 
Bureau  did  not  receive  comment  on 
tlie.se  iiroposed  jirovisions  and  is 
adiipting  them  in  the  final  rule 

C.urre„lSl()24.21(d)(i)  exempts 

(.ertam  transactions  from  the 
nKiuirenumt  to  jirovide  the  notice  of 
tnmsferlifthereisno  change  in  the 
payee,  address  to  which  payment  must 
lie  delivered,  account  number,  or 
amount  of  payment  due):  Transfers 
bntween  affiliates,  transfers  resultim. 
bom  mergers  or  ac(|ui.sitions  ofservh  ers 
or  sulxserx  icers.  and  transfers  between 
master  sen  icers  where  the  subservii  er 
lomains  the  .same.  The  Bureau  did  not 
roceive  comment  on  the.se  jiroposed 

fin-Tnde adojiting  them  in  the 

C:urrentS  l()24.21(d)(ii)  exempts  the 

HA  from  the  re(|uirenient  to  provide  a 
transfer  notice  where  a  mortgage 
iii.sured  under  the  National  Hon.sing  Act 

S  mvjV-a'T'  i"  iiiialvsis  „l 

M(R4.aa(i,).  tlu,  Uiir„ii„  is  finalizino  i),,,  servi,  ii,.. 

"sc  ...sun,  ,s,at.,i„„„,  n„,,iin„„„nl  ,„7  nnsl-lian 

'  „a„s,  inchuliMf.  t.irward  and  rnv.ir.sa 

nu)i  Igtigd  loaii.s. 
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is  assigned  to  llie  FHA.  'I’lie  Bureau 
jMoposcul  to  move  this  provisions  to 
new  l()24.33(l))(2)(i)(ii).  HUD  initially 
implemented  this  exemption  in  reliance 
on  its  authoritv  under  .section  in{a)  of 
RKSPA:”'*  the  Bunian  relies  on  the  .same 
authority  to  maintain  the  curnmt 
exemption.  The  Bureau  ditl  not  receive 
comment  on  this  proj)o.sed  j)rovision 
and  is  ado|)ting  it  in  the  final  ride. 

33(1))(3)  Time  of  the  Notice 
33(h)(.3)(i)  In  (General 

Timing  of  the  Transferor  and  Transferee 
Notices 

RFSBA  .section  ()(1))(2)(A)  requires  that 
the  transferor's  notice  he  jjrovided  not 
less  than  l.'i  (lavs  before  the  effective 
date  of  transler  of  servicing,  except  as 
provided  in  RESBA  sciction  (>(h){2)(B) 
and  (C).  which  provideis  that  the  notice 
may  Ik*  provided  under  different 
timefraimis  in  certain  cases.  12  II..S.C. 
2(>().'-i(l))(2)(A).  RE.SFA  .section  (i(c)(2)(A) 
recpiires  that  the  transferee's  notice  hi* 
jirovided  not  more  than  l.'i  days  after 
the  eff{K:tive  date  of  transfer,  except  as 
jmividiKl  in  RHSPA  .stiction  (i(c)(2)(B) 
and  {(]).  12  IJ.S.C.  2(i0.'i(c)(2)(A).  (airrent 
^  1024.21  (d)(2)(i)  implements  the.se 
recpiirements  and  jirovides  that,  excejit 
as  jirovided  in  paragrajih  (d)(l)(i)  or 
(d)(2)(ii),  the  notice  of  transfer  must  he 
jirovided  hy  the  transferor  not  less  than 
l.'i  days  hiifore  the  efhictive  date  of  the 
transfer  and  hy  the  transferee  not  more 
than  l.'i  days  after  the  effectiv(!  date  of 
the  transfer.  The  Bureau  proposed  to 
move  the.se  recpiiremimts  to  new 
§l()24.33(h)(3)(i). 

.Several  individual  consumers 
suggested  that  a  15-day  timeframe  was 
too  short  a  period  for  borrowers  to  make 
adju.stments  with  n^spiKl  to  whom  they 
should  direct  their  mortgage  pavimmts. 
They  recommended  that  transferees 
should  he  riKpiired  to  provide  the 
transfer  notice  30  to  4.5  days  in  advance 
of  the  effective  date  of  transfer.  In  its 
final  rule,  the  Bureau  is  not  adju.sting 
the  exiting  timing  nujuirements.  The  15- 
day  time  ])eriod  was  (istahlished  hv 
Congress,  which  reasonably  concluded 
that  this  time  |)eriod  jirovides  borrowers 
with  sufficient  time  to  make 
adjustments  to  any  automated  pavment 
systems.  In  addition,  the  Bureau 
iMilieviis  that  there  is  minimal  risk  to 
borrowers  who  mav  he  unable  to  send 
payments  to  the  ])roper  servicer  after  a 
transfer.  Pursuant  to  §  1024.33(c)(1). 
.servicers  generally  may  not  treat  a 
payment  as  late  for  00  days  after  a 
transfer  if  a  borrower  mak(;s  a  timelv  hut 
misdir(jcted  payment  to  the  transferee 
.servicer. 

«■  S(-(‘  .'id  FK  (i.")442.  (i.S44:i  (1<1!)4). 


Dt^lh  erv.  .Sul)])aragraphs  (1))(1)  and 
(c)(1)  of  RH.SPA  section  0  nKpiire  that 
the  transhiror  and  transferee  servicer 
notify  "the  borrower”  of  any 
a.ssignment,  sale,  or  transfer  of  servicing. 
C.urrent  ??  1024.21  (d)(l)(i)  im])lements 
the.se  nKjuirements  hv  re(juiring  that 
notic(;s  lu;  delivered  to  “the  borrower.” 
However,  uidike  as  set  forth  in  current 
S  1024.21(c)  with  iHispect  to  the 
servicing  disclosure  statement,  current 
§  1024.21(d)  does  not  contain  specific 
delivery  instructions  for  (lelivtiring 
servicing  transfer  notice  under 
§  1024.21(d)  to  multiple  borrowers.  Tlie 
Bureau  |)roj)osed  comment  33(b)(3)-2  to 
clarify  tliat  a  notice  of  transfer  should  he 
delivered  to  the  mailing  address  li.sted 
hy  the  borrower  in  the  mortgage  loan 
documents,  unless  the  borrower  has 
notifi(;d  the  servicer  of  a  new  addrivss 
jiursuant  to  the  servicer's  nuiuirements 
for  recinving  a  notice  of  a  change  of 
addre.ss.  Proposed  comment  33(h)(3)-2 
further  clarified  that  when  a  mortgage 
loan  has  more  than  one  borrower,  the 
notice  of  transfer  netid  only  he  given  to 
one  horrowi'r.  hut  must  he  given  to  the 
primary  borrower  when  one  is  readily 
apparent. 

The  Bureau  did  not  riiceive  comment 
on  the  language  in  ])roposed  comment 
33(1))(3)— 2  clarifying  that  a  servicer 
deliver  the  notice  of  transfer  to  the 
mailing  address  li.sted  hv  the  borrower 
in  the  mortgage  loan  docuimmts  unless 
the  borrower  has  notified  the  servicer  of 
a  new  addre.ss  pursuant  to  the  servicer's 
reciuirements  for  receiving  a  notice  of  a 
change  in  addni.ss.  However,  the  Bureau 
did  niceive  comment  on  the  proj)os(*d 
language  clarifying  that  servicers  mav 
provide  the  transfer  notice  to  the 
“primary”  borrower.  Indu.stry 
commenters  supported  the  jiroposed 
limitation  to  provide  the  transfer  notice 
only  to  the  jirimary  borrower.  One 
industry  commenter  indicated. 
how(!V(!r.  that  servicers  generally  will 
not  know  who  the  jirimary  horrowcir  is, 
noting  that  s(;rvic(!r.s  would  likely  rely 
on  the  owner's  or  a  prior  servicer's 
designation  in  servicer  transfer 
instructions,  or  the  jiartv  that  is  li.sted 
first  on  the  note.  The  industry 
commenter  recommended  that  tlie 
Bureau  jiermit  such  reliance. 

Two  consumer  advocacy  groujis 
recommended  that  the  Bureau  omit  this 
comment.  These  commenters  wen; 
concerned  that  providing  notice  to  onlv 
one  party  would  not  ensure  that 
multiple  obligors,  or  evtai  the  partv  who 
is  actually  making  jiayments  on  the 
mortgage,  would  receive  it.  For 
example,  in  the  (went  of  a  divorce  or 
.sejKiration,  a  “primary”  borrower  could 
1)(!  a  spou.se  who  is  no  long(;r  living  at 
home  hut  who  has  .suhmitt(!(l  a  change- 


of-address  notice  to  the  servicer.  In 
another  scenario,  a  liorrower  not  living 
at  home  could  he  under  a  family  court 
order  to  make  mortgage  payments  even 
thougli  the  borrower  is  not  a  “jn  imary” 
borrower.  In  these  types  of  cases,  the 
consumer  groups  were  concerned  that 
borrowers  not  considered  “primary” 
would  not  receive  the  transfer  notice. 

Tlu!  consumer  groups  akso  raised 
concern  about  the  lack  of  a  definition  of 
“jirimary”  borrower  and  observed  that. 
(!ven  if  a  definition  were  provided,  a 
.servicer's  original  designation  of 
“primary”  may  h(!C()me  inaccurate  over 
time  if  the  obligors’  relationshij) 
changes  or  other  changed  circumstances 
arise.  The  consunKir  groups  also  noted 
that  sending  two  notices  is  not  costly, 
would  simplify  compliance,  and  would 
reduce  the  risk  that  an  inter(iste(l 
borrower  would  not  receive  the  notice. 

In  light  of  comments  rec(5ive(l.  the 
Bureau  is  not  adopting  the  projiosed 
comment  33(h)(3)-2  regarding  (leliv(!ry 
to  "jnimary”  borrowers.  The  Bureau 
rec()gniz(!s  that  a  j^artv  who  mav  he 
“jirimary”  at  ajijdication  could  change 
over  time  without  the  servicer's 
knowledge,  which  could  Ik;  jjrohlematic 
for  borrowers  res])onsihle  for  making 
ongoing  j)ayment.s  to  their  .servic(!r.  The 
Biinsm  believes  that  servicers  should  he 
resjKnisihle  for  jnoviding  a  notice  to  the 
address  listed  hy  tin;  borrower  in  the 
mortgag(*  loan  documents  or  different 
addresses  they  have  received  through 
their  own  |)roce(lures.  consistent  with 
^  1024.1 1  "'*  and  ajijilicahle  case  law.**^ 
The  Bureau  has  otherwi.se  retained 
jirojio.sed  comment  33(l))(3)-2 
substantially  as  jirojiosed.  The  Bureau 
has  omitted  the  comment  limiting 
delivery  to  “jirimary”  borrowers.  a(l(l(!(i 
jianmthetical  language  about  jjroviding 
the  notice  to  “addre.sses,”  and  has 
renumbered  the  comment  as  33(1))(3)-1 
hecau.se  (jf  the  deletion  of  |)ro]K)sed 
comment  33(h)(3)-l  discus.sed  above. 
Comment  33(h)(3)-l  exjdains  that  a 
.servicer  mailing  the  notice  of  transfer 

'"’.Section  1024.11  provides  that  "the  provisions 
otipart  1024|  r(!(|nirin^  or  p(!rinittin>>  inailiii”  of 
docinnents  sliall  l)e  diMtimul  to  he  satisfnul  liy 
placing  the  docnnuait  in  tlie  mail  (whether  or  not 
rix:eived  h\  the  addressee)  addressed  to  tlie 
addnisses  stated  in  the  loan  application  or  in  the 
other  inlorniatioii  suhinitted  to  or  obtained  hv  the 
lender  at  the  time  ol  loan  ap|)lication  or  suhinitted 
or  obtained  hv  the  lender  or  settlement  agent, 
except  that  a  revised  address  shall  he  used  where 
the  lender  or  settlement  agent  has  been  expresslv 
inlornied  in  writing  oi  a  change  in  address." 

"■  .See  /lof/i/gnez  v.  Coiinltywnlc  lUmios  et  al..  (itiH 
F.  Siipp.  2d  12:t').  124,a  (li.n. Ca.  2()0<)) 
("Cioiintrywide  snhmits.  and  the  (ioiirt  agrees,  that 
Rl'i.SI’A  reipiires  a  lender  to  send  a  (iood  live  letter 
to  the  Mailing  Address  listed  by  the  horrower  in  the 
loan  documents.  When  the  horrower  submits  an 
express  change  of  mailing  address,  the  lender  is 
rixpiired  to  send  the  (food  live  letter  to  the  new 
address."). 
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must  deliver  the  n()tic:e  to  the  mailing 
address  (or  addresses)  listed  by  the 
borrower  in  the  mortgage  loan 
doemnents,  unless  the  borrower  has 
notified  the  .servicer  of  a  new  address 
(or  addre.sses)  i)ursnant  to  the  servicer’s 
reciuinanents  for  receiving  a  notice  of  a 
cliange  in  address. 

33(h)(.3)(ii)  1‘ixtended  Time 

Rl'iSFA  section  (h)(2)(n)  and  (c)(2)(13) 
contains  exemptions  from  tlu;  general 
n!(iuirements  that  the  transferor  notice 
h(!  ju'ovided  not  le.ss  than  l.'i  days  before 
the  effective  date  of  transhir  and  that  the 
transferee  notice  he  provided  not  more 
than  l.'j  days  after  the  effective  date  of 
transfer.  12  IJ.S.(3.  2(i().'j(h)(2)(B)  aiul 
(c)(2)(13).  Faragrai)hs  (h)(2)(B)  and 
(c)(2)(B)  jiermit  tliese  notices  to  he 
j)rovided  not  more  than  30  days  after 
the  effei;tive  date  of  assignment,  sale,  or 
transfer  that  is  preceded  by  the 
termination  of  a  servicing  contract  for 
cause,  a  servicer’s  hankruptcv,  or  the 
commencement  of  jjroccuulings  hv  the 
MIK;  for  conservatorshij)  or  receivcnshij) 
of  the  s(;rvicer.  These  exemptions  to  the 
general  timing  nKinirements  are 
curnsntly  set  forth  in  ^  1024.21  (d)(2)(ii). 

The  Bureau  had  ])roimsed  to  adopt  the 
existing  exem]Jtions  and  add 
§  1024.33(h)(3)(ii)(l)),  which  would 
extend  the  current  30-dav  exemption  to 
situations  in  which  the  transfer  of 
servicing  is  preceded  by  commencement 
of  ])roceedings  by  the  N(TJA  for 
appointment  of  a  con.servator  or 
li(inidating  agent  of  the  servicer  or  an 
entity  that  owns  or  controls  the  servicer. 
The  Bureau  did  not  receive  comment  on 
this  aspect  of  the  j)roposal  and  is 
adopting  new  §  1024.33(h)(3)(ii)(D)  as 
propo.sed. 

As  is  evident  by  RESPA  section 
()(1))(2)(B)  and  (c)(2)(B),  one  of  the 
purpo.ses  of  RESPA  is  to  provide 
exemptions  from  the  general  transfer 
notit:e  timing  recpnrements  for  servicing 
transfers  occurring  in  the  context  of 
troubled  institutions  involving  the 
appointment  of  an  agent  by  a  Federal 
agency,  such  as  those  in  which  a 
.servicing  transfer  is  preceded  bv  the 
commencement  of  jjroceedings  bv  the 
I'DIC  for  conservatorship  or  niceivership 
of  tlie  servicer  (or  an  entity  by  which  the 
s(;rvicer  is  owned  or  controlled).  'I’he 
Bureau  does  not  believe  that  the  timing 
for  providing  a  servicing  transfer 
disclosure  should  differ  for  an  insured 
credit  union  in  the  ]U'ocess  of 
cons(!rvatorshij)  of  li(juidation  by  the 
NfiUA  compared  to  an  insured 
de])ository  institution  in  the  i)rocess  of 
conservatorship  or  receivership  by  the 
l'’DIC.  Thus,  becan.se  the  Bureau  bidieves 
institutions  for  which  the  NCIJA  has 
commenced  proceedings  to  appoint  a 


con.servator  or  licpiidating  agent  .should 
be  tn'ated  similarly  to  those  for  which 
the  EDIC  has  commenced  proceeilings 
to  appoint  a  con.servator  or  receiver,  the 
Bureau  bcdieves  ^  l()24.33(b)(3)(ii)(D)  is 
necessary  to  ai;hi(!V(!  the  purpo.ses  of 
RlvSPA.  Accordingly,  the  Bureau 
exercises  its  authority  under  RESPA 
section  lt)(a)  to  grant  reasonable 
exemptions  for  classes  of  tran.sactions 
necessarv  to  achieve  the  pur])e).s(!.s  of 
RESPA.  ■ 

33(b)(3)(iii)  Notice  Provided  at 
Settlement 

RESPA  section  (i(b)(2)((i)  and  (c)(2)(C) 
generally  provides  that  the  timing 
recjuirements  of  the  transferor  and 
transferee  notices  at  RE.SPA  section 
(3(b)(2)(A)  and  (B).  and  (c)(2)(A)  and  (13) 
do  not  npply  if  the  j)er.son  making  the 
loan  provides  a  transfer  notice  to  the 
borrower  at  settlement.  Current 
§  1 024.21  (d)(2)(iii)  implements  the.se 
pnjvisions  and  provides  that  notices  of 
transfer  delivered  at  settlement  by  the 
transferor  siirvicer  and  transfenu! 
servicer,  whether  as  .separate  notices  or 
as  a  combined  notice,  .satisfv  the  timing 
r(!(]nirement.s  of  ^  1024.21  (d)(2).  The 
Bureau  jjropo.sed  to  move  this  provision 
to  new  comment  33(b)(3)-l 
substantially  as  in  the  original.'*"  Tlie 
Bureau  did  not  receive  comment  on  tliis 
aspect  of  the  propo.sal.  The  Bureau  is 
aclopting  the  substance  of  the  language 
in  tlie  jiroposed  commentary  but  is 
placing  the  language  in  new 
^  1024.33(b)(3)(iii)  instead  of  official 
conunentarv  to  more  closely  track  the 
requirements  of  the  statute. 

.33(b)(4)  Contents  of  Notice 
Overview 

RESPA  section  (3(b)(3)  .sets  forth 
content  re(|uirement.s  for  the  transferor 
notice,  and  RESPA  section  (i(c)(3) 
requires  that  the  transferee  notice 
contain  the  .same  content  re(|uired  bv 
RESPA  section  (3(b)(3).  1 2  D.S.C. 
2(3().'3(b)(3)  and  (c)(3).  RESPA  section 
(i(b)(3)(A)  through  (G)  reijuires  that  the 
transferor  and  transferee  notice  contain 
the  effective  date  of  transfer,  contact 
information  for  the  transferee  servicer, 
the  name  of  an  individual  or  department 
of  the  transferor  and  transferee  servicer 
who  may  be  contacted  for  borrower 
in(|nirie.s,  the  date  on  which  the 
transferor  will  stop  accepting  payments 
and  the  date  on  which  the  transferee 
servii:er.s  will  begin  accepting  pavments. 

""Wlmrcas  *3  1024.2 1  ((l)(2)(iii)  (lascriha.s  :i  niilico 
()l  Iran.srcM'  "dolivariar'  at  .sijlllamanl. 

S  1024.:t:i(l))(.'l)(iii)  il(!S(;rilM;s  a  iiDlict!  (it  Iraii.sliM' 
■'pn)viil(!(l"  al  s(!llli!ini;nl.  Tlu;  Huraaii  has  made  this 
clian^i!  to  conlonn  to  th(!  laii^iiago  of  Rli.Sl’A  section 
(i(l))(2)((3  and  (c)(2)((:)  and  other  similar  litchnical 
annaidinents  llironulioni  Keunlation  X. 


any  information  about  the  effect  of  the 
transfer  on  the  availability  of  insurance, 
and  a  statement  that  the  transfer  will  not 
affect  any  term  or  condition  of  the 
mortgage  loan,  other  than  .servicing. 
rhe.se  rerpiirements  are  currently 
imjilemented  by  §  1 024.21  (d)(3)(i) 
throngh  (vi).  Section  1024.21  (d)(3)(vii) 
akso  nuiuires  servicers  to  include  a 
stiitement  of  the  borrower’s  rights  in 
connection  with  complaint  resolution, 
including  the  information  set  forth  in 
§  1024.21(e).  as  illu.strated  by  curretit 
appendix  MS-2. 

The  Bureau  jiroposed  to  adopt  most  of 
the  existing  exmtent  requirements  from 
current  ^  1024.21(d)(3),  with  the 
exce])tion  of  the  complaint  resolution 
statement  in  §  l()24.21(d)(3)(viii)  and 
certain  other  changes  di.scus.sed  in  more 
detail  below.  Except  as  otherwise 
di.scus.sed  below,  the  Bureau  is  adopting 
^  1024. 33(b)(4)  as  propo.sed. 

Accordingly.  §  1024.34(b)(4)  sets  forth 
content  recjuirements  for  the  transfer 
notice,  including  the  effcetive  date  of 
the  servitdng  transfer:  the  name, 
addretss,  and  telejchone  tunnben'  for  the 
transferor  and  transferee  servicers  to 
answetr  incjiiiricts  related  to  the  triinsfer 
of  servicing;  the;  date  on  which  the 
transferor  will  stoj)  accej)ting  jeayments 
and  the  date  the  transferee  will  begin 
accejtting  jcavinents.  as  well  its  the; 
addretss  for  the  transfercu;  .servicer  to 
which  borrower  juivinents  should  be; 
.sent:  information  about  whetther  the 
transfer  will  affect  the  terms  or 
availability  of  insurance  coverage:  and  a 
.statement  indicating  that  the  transfer 
does  not  affcict  any  of  the  mortgage  loan 
terms  other  than  .servicing. 

Infornuition  about  loan  status.  Two 
consumer  advoc:acy  gronjes  also 
rcKjucisted  that  the  Burcxui  rcicjuire  that 
transfer  notices  provide  information 
about  the  default  status  of  the  loan  and 
include  a  full  jeayment  history.  The 
gron}).s  (ixplainctd  that  many  servicing 
I)robletn.s  occur  at  or  near  the  time  of 
tnmsferring  .servicing  rctcords  and  that 
errors  involving  one  or  two  ])aynu!nt.s 
c:an  sjjiral  into  a  threatened  foreclosure 
desj)ite  borrower  efforts  to  jtrove  that 
jjayments  wene  in  fact  made.  Thus,  the 
consumer  gronjes  rctcommended  that  the 
transfer  notices  should  advise  if  the 
honuiowner  is  current  and  whetlutr 
tlutre  are  anv  nn|)aid  fects.  and  the  status 
of  loss  mitigation  o|)tions  being 
considered.  They  akso  reconunendcul 
that  a  full  |)ayment  hi.storv.  including 
allocation  of  the  ])ayment.s  to  interest, 
l)rincij)al.  late  fees,  and  other  fees 
should  be  included  by  both  the  old  and 
the  new  servicer,  so  that  the  homeowner 
may  ])rom|)tly  ascertain  if  there  is  a 
di.screj)ancy  in  the  records.  The.se 
commenters  also  recjimsted  that  the 
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Hiireau  require  that  lees  not  listiul  in  a 
payment  history  provided  at  tin;  transfer 
of  servicing  he  waived. 

rhe  llnrean  recognizes  the  prohlians 
that  can  arise  when  .servicing  is 
transferreif.  especially  in  tlie  case  of  a 
borrower  who  is  not  current  at  the  time 
of  transfer.  However,  reipiiring 
individualized  iidormation  aliont  each 
borrower's  loan  could  sigiuficantlv 
affect  the  time  nuiuired  to  produce  the 
notice  as  well  as  the  co.st.  Nloreover.  the 
llureau  believes  that  other  new 
provisions  being  finalized  in  Regulation 
X  and  Regulation  Z  will  adiujuately 
address  borrowers'  intere.sts  in  ensuring 
the  accuracy  of  transferred  records 
concerning  their  ))ayment  history.  Fir.st. 
borrowers  will  he  able  to  obtain 
information  about  their  current  jiavment 
status  on  a  monthly  basis  on  the 
periodic  statement  reipnred  under  the 
Regnlation  Z  jirovision  that  the  Bureau 
is  finalizing  in  the  2013  T11,A  Mortgage 
,S(!rvicing  Final  Ride.  That  statement 
will  show,  among  other  things,  the 
payment  amount  due.  the  amount  of  any 
late  jiayment  fee.  the  total  sum  of  anv 
fees  or  charges  impo.sed  since  the  last 
statement,  tin;  total  of  all  jiavments 
received  since  the  last  statement,  the 
total  of  all  payments  receiviul  since  the 
heginidng  of  the  current  calendar  year, 
transaction  activity  since  the  last 
statement,  the  outstanding  princijial 
balance,  the  borrower's  delin(|uency 
status,  amounts  |)ast  due  from  jirevious 
hilling  cycles,  and  the  total  payment 
amount  neiidiMl  to  bring  the  account 
current.  As  a  result,  if  there  are 
discrepancies  h(4ween  the  last 
.statement  jirovided  by  the  prior  servicer 
and  the  first  statement  provided  hv  the 
new  servicer,  those  discrepancies  will 
t)(?  apparent  on  the  face  of  the 
.statements.  Second,  borrowers  will  al.so 
he  able  to  assert  errors  and  nujuest 
information  about  their  payment  history 
and  current  status  through  the  new  error 
re.solution  and  information  request 
jirovisions  of  Regulation  X  ??§  1024. 3.'j 
and  1024. 30;  and  new 
t}  1024. 38(1)1(1  )(iii)  reipdres  servicers  to 
maintain  |)olicies  and  procedures 
reasonably  designed  to  ensure  that  the 
.servicer  can  jiroviile  a  borrower  with 
accurate  and  timely  information  anil 
documents  in  res|)onse  to  the  borrower's 
re(|uest.s  for  information  with  respect  to 
the  servicing  of  the  borrower’s  mortgage 
loan  account.  Third,  new  §  1024.38(h)(4) 
generally  reipdres  .servicers  to  maintain 
|)olicie.s  and  procedures  reasonahlv 
designed  to  ensure  (as  a  transferor 
.servicer)  the  timely  transfer  of  all 
information  and  documents  in  a  manner 
that  ensures  the  accuracy  of  information 
and  documents  transferred,  and  (as  a 


transferee  servicer)  identify  necessarv 
documents  or  information  that  may  not 
have  been  transferred  by  a  transferor 
servicer  and  obtain  suc.h  documents 
from  the  transferor  .servicer.  Fourth,  new 
1024.38(c)(2)  generally  requires, 
among  other  things,  that  servicers 
maintain  a  schedule  of  all  transactions 
credited  or  debited  to  the  mortgage  loan 
account,  including  any  escrow  account 
defined  in  1024.1 7(h)  and  anv 
suspense  account  and  data  in  a  manner 
that  facilitates  compiling  such 
documents  and  data  into  a  .servicing  file 
witldn  five  days.  In  light  of  these 
provisions,  the  Bureau  does  not  believe 
that  the  cost  of  providing  the  default 
status  of  the  loan  or  a  full  payment 
history  with  the  servicing  transfer  notice 
for  all  borrowers  would  he  justified. 

SidltniK^nt  of  borrower's  ri;^hts  in 
connootion  ir/Z/j  the  complaint 
resolution  })roccss.  Although  not 
specifically  required  by  RESBA  section 
0(h)(3),  current  ??  1024.21  (d)(3)(vii) 
requires  that  the  transfer  notice  include 
a  statement  of  the  borrower’s  rights  in 
connection  with  the  complaint 
resolution  jirocess.  The  Bureau 
pro])oseil  to  remove  this  requirement 
from  the  servicing  transfer  notice  in  new 

1 024.33(h)(4).  'I'wo  consumer 
advocacy  groups  requested  that  the 
Bureau  retain  the  current  requirement, 
noting  that  borrowers  would  benefit 
from  being  informed  of  their  rights 
related  to  errors  and  information 
re(]uests.  They  asserted  that  retaining  an 
existing  disclosure  would  not  add  new 
burden.  Further,  they  as.serted  that 
onntting  the  disclosure  would  not 
significantly  reduce  burden  hecau.se  tlie 
language  in  the  pro|)osed  revi.seil  model 
notice  (without  the  complaint  resolution 
statement)  at  a])penilix  MS-2  would 
liliely  only  comprise  one  jiage.  and  that 
adding  a  paragrajih  about  the  error 
resolution  and  information  riglits  might 
at  most  extend  some  of  the  information 
to  the  hack  side  of  the  notice,  hut  would 
not  reqidre  an  additional  page  or 
Increased  po.stage. 

After  considering  the  comments 
received,  the  Bureau  has  decided  to 
adopt  S  1024. 33(h)(4)  without  a 
reipdrement  to  jiroviile  information 
about  complaint  resolution,  as 
pro|)osed.  The  Bureau  believes  that 
horrowers  are  best  .served  by  jiroviiling 
a  notice  that  clearlv  and  conci.selv 
ex|)lains  that  the  servicing  of  their 
mortgage  is  being  transferred,  and  that 
detailed  information  about  the  error 
resolution  and  information  reipiest 
process  may  not  alway.s  he  optimally 
located  in  the  transfer  notice. 
Additionally,  as  a  result  of  amendments 
to  the  error  resolution  and  information 
reipiest  ])rocedures  that  the  Bureau  is 


finalizing  in  this  rule,  the  exi.sting 
disclosure  in  current  appendix  MS-2 
would  no  longer  he  completely  accurate. 

The  Ifureau  agrees  that  horrowers 
should  he  notified  of  their  rights  in 
connection  with  errors  and  inquiries, 
hut  the  Bureau  believes  that  horrowers 
should  he  informed  of  the  error 
resolution  and  information  reque.st 
process  through  mechanisms  that  do  not 
nece.s.sarily  depend  on  the  transfer  of 
servicing.  To  address  this,  the  Bureau  is 
adding  a  reipdrement  in  §  l()24.38(h)(.'5) 
that  servicers  maintain  ])olicies  and 
])roceilure.s  rea.sonahly  designed  to 
ensure  that  seri  icers  inform  horrowers 
of  procedures  for  submitting  written 
notices  of  error  set  forth  in  §  1{)24.3.'5 
and  written  information  requests  set 
forth  in  §  1024.38.  New  comment 
38(h)(.'j)-l  explains,  among  other  things, 
that  a  .servicer  may  comply  with 
§  1024.38(h)(,'))  by  including  in  the 
periodic  statement  required  pursuant  to 
§1020.41  a  brief  statement  informing 
horrowers  that  horrowers  have  certain 
rights  under  Federal  law  related  to 
resolving  errors  and  requesting 
information  about  their  account,  and 
that  they  may  learn  more  about  their 
rights  by  contacting  the  servicer,  and  a 
statement  directing  horrowers  to  a  Web 
site  that  provides  the  information  about 
the  ju'ocedures  .set  forth  in  §§  1024.35 
and  1024.30."'' 

The  Bureau  believes  that  a 
requirement  to  establish  policies  and 
jiroceilures  to  achieve  the  objective  of 
notifying  horrowers  of  the  written  error 
resolution  and  information  request 
procedures  set  forth  in  §§1024.35  and 
30  will  provide  servicers  with  more 
flexibility  to  the  time  and  in  a  manner 
in  which  to  notify  horrowers  about  the 
written  error  re.solution  and  information 
request  ])roceilures.  S]jecifically.  the 
Bureau  expects  that  seri'icers  may 
decide  to  inform  horrowers  about  these 
procedures  at  a  time  and  in  a  manner 
that  horrowers  are  more  likely  to  find 
heneficial  than  at  the  time  of  .servicing 
transfer.  Further,  as  ile.scriheil  in  more 
detail  in  the  section-hv-section  analvsis 
of  §  1024.40.  pursuant  to  §  1024.40(h)(4). 
servicers  must  have  ])olicies  and 
procedures  reasonably  designed  to 
ensure  that  contiiuiitv  of  contact 
personnel  assigned  to  assi.st  delinquent 
horrowers  ])roviile  such  horrowers  with 
information  about  the  iiroceilures  for 

During  llio  lourili  rouiiil  of  (:()nsimi(!r  l(!sliiif>  in 
I’hiliidolphiii.  I’onnsvlviiniii.  tin;  Itiirniiu  l(!st(!(l  <1 
l)rii!l  stiitnnnnil  inlorininf;  l)i)rr<i\v(!is  tlint  llu!V  Inivo 
rights  associiitnil  with  nisolviiig  orrors.  \Vliil(! 
participants  gcnorally  nnilcMstodd  tlio  moaning  ol 
tlio  claiiso.  Ilu!  ISur(!au  is  not  linali/.ing  inodol 
langnago  lor  a  statianont  inl'orining  l)orro\vors  of 
tlioir  rights  to  rosolvo  errors  and  roipusst 
intorination. 
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siil)mitting  a  notice  of  error  pursuant  to 
§  1024.35  or  an  iuforiuatiou  nicpiest 
j)ursuaut  to  ^  1024.30. 

I’Miially,  the  Ilureau  l)elieves 
borrowers  are  most  likelv  to  raise; 
(lu(;stious  and  complaints  with  servicers 
outside  of  the  formal  ])rocess  outlined  in 

1024.35  and  30.  'I'o  ensure  that 
servicers  have  systems  in  place  for 
r(;sponding  to  errors  and  information 
r(;(|nests  through  informal  means,  the 
Bureau  believes  servicers  should  have 
reasonable  policies  and  ])rocedures  in 
|)lace  for  responding  to  (;rrors  and 
information  recjue.sts  that  fall  outside  of 
the  r(;(piired  error  r(;solution  and 
information  recpie.st  proc(;dnres  set  forth 
in  §§  1024.35  and  30.  Accordingly,  as 
discussed  in  more  detail  in  the  section- 
hy-.section  analysis  of  §  1024.38(h)(1), 
the  Bureau  is  ado])ting 

1024.38(h)(l)(ii)  and  (iii).  which 
generally  requires  that  servic;ers 
maintain  policies  and  ]jrocediires  that 
are  reasonably  designed  to  ensure  that 
the  servicer  can  investigate,  respond  to, 
and,  as  appropriate,  make  corrections  in 
response  to  borrower  complaints,  and 
jnovide  accurate  and  timely  information 
and  documents  in  resjjonse  to  borrower 
information  re(]ue.sts.  Therefore,  for  the 
r(;a.sons  discussed  above,  the  Bureau  is 
adopting  the  proposal  to  r(;move  the 
r(;(]nir(;m(;nt  that  the  servicing  transfer 
notice  de.scrihe  the  complaint  resolution 
.statement  cnrrentlv  set  forth  in 
§  l()24.21(d)(3)(vii'). 

33(l))(4)(ii)  and  (h)(4)(iii) 

RIvSBA  s(;ction  ()(h)(3)((;)  and  (D) 
r(;{|uires  that  the  transferor  and 
transferee  notices  include  the  name  and 
a  toll-free  or  collect  call  telejihone 
ninnher  for  an  individual  em])loyee  or 
the  department  of  the  transferor  and 
transferee  servicers  that  can  he 
contacted  by  the  borrower  to  answer 
impiiries  relating  to  the  transfer  of 
.servicing.  12  LI.S.C.  2(i()5(h)(3)(C)  and 
(D).  The  Bureau  proposed  to  imidement 
these  requirements,  currently  in 
§  1024.21  (d)(3)(ii)  and  (iii),  through  new 
^  l()24.33(h)(4)(ii)  and  (iii). 

The  Bureau’s  ])ro]K)sal  would  have 
retained  the  recpiirement  to  ])rovide 
contact  information  for  ‘‘an  emplovee  or 
department”  of  the  transferor  and 
transferee  servicers.  The  Bureau  had 
akso  ])roposed  in  §  l()24.33(h)(4)(ii)  and 
(iii)  to  remove  the  re(]uirement  that  the 
transferor  and  transfer(;(;  servicers 
provide  collect  call  tel(;phone  mnnhers. 
Init  to  r(;tain  the  reciuirement  to  provide 
toll-free  telephone  mnnhers. 
Accordingly,  ])roj)o,sed 

l()24.33(h)(4)(ii)  and  (iii)  would  havi; 
recpiired  that  servicers  provide  onlv  a 
toll-free  telephone  numh(;r  for  an 
emjjloyee  or  dejjartment  of  the 


transferee  servicer  that  can  he  contacted 
by  the  borrower  to  obtain  an.swers  to 
servicing  transfer  impiiries.  The 
Bureau’s  projio.sal  also  would  have 
reipiired  that  the  transferor  notice 
include  the  address  for  an  employee  or 
department  of  the  transferor  servicer 
that  can  lx;  contacted  by  the  borrower  to 
obtain  an.swers  to  .servicing  transfer 
impiiries.  Ciurrent  §  1 024.21  (d)(3)(iii) 
reejuires  only  that  the  notice  list 
telephone  contact  information  to  riiach 
an  employee  or  department  of  the 
transferor  serx’icer. 

One  indu.stry  commenter  indicated 
that  ])roviding  an  individual  emplovee 
name  may  not  he  ajipropriate  in  all 
ca.ses  hecau.se  individuals  can  change 
roles  within  a  servicer’s  organization. 
The  commenter  recjue.sted  that  only 
contact  information  for  a  .servicing 
department  he  reejuired.  One  individual 
consumer  recommended  requiring  that 
the  notice  of  transfer  id(;ntifv  the  owner 
or  assignee  of  the  loan,  without  contact 
information,  in  addition  to  contact 
information  for  the  transferor  and 
transferee  servicers.  Another  individual 
consumer  also  recommended  that  the 
transfer  notice  include  a  plain  language 
explanation  of  what  “owning”  and 
“servicing”  a  loan  im;an. 

The  Bureau  is  adopting  the 
recpiiremenls  in  proiiosed 
§  l()24.33(l))(4)(ii)  and  (iii)  suhstantiallv 
as  proposed.  However,  the  Bureau  is 
retaining  the  ojition  to  include  a  collect 
call  numher  because,  upon  further 
consideration,  the  Bureau  believes  some 
servicers  may  continue  to  use  collect 
call  numhers.  The  Bureau  is  also 
retaining  the  recpiirement  to  provide 
contact  information  for  either  an 
employee  or  department  in  the  final 
rule.  Neither  the  statute  nor  the 
regidatory  inovision  rerpiires  servicers 
to  li.st  specific  em])loyees  hut  instead 
gives  .servicers  the  o])tion  of  li.sting 
])ersonnel  or  a  department  contact 
numher.  The  Bureau  believes  servicers 
should  he  able  to  determine  the  most 
ap])ropriate  point  of  contact  within  their 
organizations.  While  the  Bureau 
recognizes  that  servicer  j)er.sonnel  may 
change  over  time,  the  Bureau  does  not 
believe  that  there  is  significant  risk  from 
the  ])otential  that  c:ontact  information 
may  he  inaccurate  because  servicers  are 
recpiired  under  §  1024.38  to  have 
policies  and  ])rocedure.s  in  place  to 
achieve  the  objective  of  ])roviding 
aciairate  information  to  borrowers. 
Servic:er,s  may  choose  to  provide 
department-level  contacts  to  ease  their 
own  conq)liance.  The  Bureau  believes 
borrowers  would  likely  benefit  from  the 
disclosure  of  specific  employees  to  the 
extent  the  servicer  decides  to  li.st  them. 


The  Bureau  has  considered  the 
recommendation  to  reepnre  that  the 
servicing  transfer  notice  identify  the 
owner  or  assignee  of  the  loan  in 
addition  to  contact  information  for  the 
transteror  and  transferee  .servicer  hut  is 
not  ado])ting  such  a  requirement  in  the 
final  rule.  First,  the  Bureau  notes  that 
the  servicing  di.sclosure  .statement 
provided  at  application  pursuant  to 
§  1024. 33(a)  already  provides 
information  about  whetlu;r  the  lender, 
mortgage  broker  who  anticipates  using 
table  funding,  or  dealer  may  assign,  sell, 
or  transfer  the  mortgage  servicing  to  any 
other  person  at  any  time.  Additionally, 
the  Bureau  believes  the  language  in  the 
model  form  at  appendix  MS-2, 
explaining  that  a  new  servicer  will  he 
collecting  the  borrower’s  mortgage  loan 
]3ayments  and  that  nothing  else  about 
the  borrower’s  mortgage  loan  will 
change,  will  avoiil  potential  confusion 
about  what  the  transfer  of  .servicing 
means  for  a  borrower’s  loan. 
Additionally,  as  explained  above,  the 
Burt;an  heli(;ves  that  borrowers  are  he.st 
serv(;d  by  a  transfer  notice  that  sets  forth 
the  most  relevant  information  related  to 
the  transfer  of  servicing  of  th(;ir  loan 
and  who  should  receive  their  j)ayments 
recpiiring  additional  information  in  the 
notice  about  the;  owner  or  the  loan  mav 
he  coidusing.  Finally,  the  servicing 
transfer  notice  will  include  contact 
information  for  the  transferor  and 
transferee  servicer  that  the  borrower 
may  contact  with  any  (piestions.’"' 

33(h)(4)(iv) 

RKSBA  section  8(h)(3)(E)  retjuires  that 
the  transferor  and  transferee  notices 
])rovide  the  date  on  which  the  transferor 
will  cea.se  to  accept  payments  relating  to 
the  loan  and  the  date  on  which  the 
transferee  servicer  will  begin  to  accept 
such  payments.  12  II.S.G.  28()5(h)(3)(E). 
This  requirement  is  currently  in 
§  1024.21  (d)(3)(iv),  which  the  Bureau 
propo.sed  to  implement  through 
|)ropo.sed  ^  l()24.33(h)(4)(iv). 

Several  individual  consumers 
indicated  that  the  transfer  notice  could 
provide  clearer  instructions  for  how 
borrowers  should  submit  payments  after 
the  effective;  date  of  transfer  date.  One 
individual  consumer  recommended  that 
the  notice  should  li.st  the  \V(;h  site 
address  for  transferee  servicer  and  the 
proper  address  to  submit  electronic 
payments.  Other  consumers 
recommended  that  the  notice  exj)lain 
which  servicer  is  responsible  for  making 
payments  from  any  escrow  account  for 


I’ursuant  lo  §  H)24.3(i(<l)(2)(i)(A),  a  sai  vicor 
<>i!n(M'allv  imisl  ra.spoiid  wilhin  U)  (lavs  lo  horrowaa' 
r(((| Hosts  lor  inlorination  alxiiit  tlio  idontilv  or.  and 
addnvss  or  rdovaiil  contact  inlorination  lor.  tho 
owner  or  assif^noo  ot  tlio  liorrowor's  niortga<>o  loan. 
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jaoperty  taxes  and  insuranee  and  the 
effective  dale  of  such  payments. 

Current  §  1024.21  (d)(3)(i)  re(iuires  and 
tlie  current  model  form  in  appimdix 
M,S-2  include  a  statement  directing 
borrowers  to  send  all  |)ayments  due  on 
or  after  the  effective  date  of  transfer  to 
the  new  .servicer.'"  The  Hurcian's 
proposed  amendments  to  the  model 
notice  contaiiUMl  similar  language  hut 
inchuhal  space  for  the  transfenH; 
.servicer’s  ])ayment  address. Tin; 

Hurean  is  ado])ting  this  change  to  the 
model  form  in  the  final  rule.  .See 
appiMulix  MS-2.  The  Bureau  believes 
this  change  to  the  model  form  will 
j)rovide  i:lear  instructions  to  borrowers 
for  the  submission  of  futun!  j)ayments  to 
the  transferee. 

The  Buriiau  does  not  believe  it  is 
n(!cessar\’  to  aimmcl  the  regulatory  text 
of  §  1()24.3.3(h)(4)(iv)  because  the  Bureau 
believes  servicers  have  an  incentive  to 
instruct  borrowers  where  to  send  future 
payments,  and  the  Bureau  is  concerned 
that  a  regulatory  ixupurement  to  identify 
jjayiiKMit  instructions,  including 
(dectronic  jjayiiKMit  instructions,  could 
he  overly  prescriptive.  Morciover, 

l()24.33{h)(ii)  and  (iii)  recpiires 
transferor  and  transferee  servicers  to 
provide  the  contact  information  for 
borrowers  to  obtain  an.swers  to  imjuiries 
about  the  transfer;  the  Bunnm  believes 
that  borrowers  recjuiring  further 
instruction  about  submitting  pavments 
would  make  use  of  this  contact 
information. 

33(c)  Borrower  Payments  During 
Transler  of  Servicing 

33(c)(1)  Payments  Not  (Considered  Late 
RlvSPA  .section  (i(d)  j)rovides  that, 
during  the  (iO-day  j)eriod  b(!ginning  on 
the  effective  date  of  transfer  of  .servicing 
of  any  federally  related  mortgage  loan, 
a  late  fee  may  iiot  be  imj)osed  on  the 
borrower  with  respect  to  any  jiavinent 
on  such  loan  and  no  such  jiavinent  mav 
1)1!  tniated  as  lati!  for  any  other  pur])o.se.s. 
if  the  jjayment  is  received  bv  the 
transferor  scii  vicer  (rather  than  the 
transferee  servicer  who  should  pro])(!rly 
receive  the  ])ayment)  before  the  due  date 
applicabhi  to  such  ])ayment.  This 
provision  is  implemented  through 
§  1024.21  ((!)(.')).  The  Bureau  i)roposed  to 
riitain  that  general  retpiiniinent  in  new 
^  1024.33(c)  by  making  a  clarifying 
nivision  to  the  regulatory  t(!xt — /.e.,  that 
such  mi.sdirected  payment  mav  not  be 
tniated  as  late  "for  any  purpo.se.” 


Ai)|)ciHlix  M.S-2  (:urr(!iillv  sliilos.  '’.SimkI  all 
payinanis  (Iik!  on  or  allta'  that  data  to  voiir  laav 
Maviiior." 

■‘-'IIk!  ISiiroau  pniposial  to  amiaid  appiaidix  M.S- 
2  to  slal(^  ".Scald  all  paynuaits  duo  on  oraltia'  lOatcd 
to  iNaiiU!  of  now  sorvioorl  at  this  addross;  |Now 
scirvicor  addro.ssl." 


Th(!  Bureau  akso  propostid  to  add  a 
(jualification  to  that  gttneral  prohibitioti 
to  conform  new  §  1024.33(c)(1)  with  the 
r(!(iuirement.s  in  ticiw  ^1024.3‘)  bv 
clarifying  that  a  borrowttr’s  iiccounl  tnay 
be  considtiretl  late  for  purpo.ses  of 
contacting  the  borrowtir  for  early 
intervetitioti.  Proposed  ?il024.3‘)  would 
have  retjuirtid  .stii  vicers  to  provide  onil 
;uul  written  tiotices  to  borrowers  .iboul 
the  iivailability  of  loss  mitig.ition 
options  within  30  ;md  40  days  itfter  a 
mi.s.sed  i)ayment,  r(!S])(!ctivelv. 

The  Bureau  did  tiot  receive  comment 
on  this  tispect  of  the  |)roj)o.sal  and  is 
adopting  ^  1024.33(c)(1)  substcintially  as 
])ro])osed,  except  with  respect  to  the 
statement  referencing  1024.30.  The 
Bureau  is  adding  new  comment 
33(c)(l)-l,  to  clarify  that  the  iirohibition 
on  treating  a  payment  as  late  for  any 
])urpo.se  in  1024.33(c)(1)  includes  a 
prohibition  on  imposing  a  late  fee  on 
the  borrower  with  resjfect  to  any 
paym(!nt  on  the  mortgage!  loan,  with  a 
cros.s-nderence  to  RE.SPA  s(!ction  0(d)  in 
order  to  clarify  that  the  statutory 
])rohibition  on  charging  late  fe(!s 
remains  in  effect  notwithstanding  the 
change  to  the  language!  e)f  the!  re!gidatory 
preivisiein. 

In  the  fined  rule!,  the  Burexm  is  neit 
iieleipting  the  pre)|)e).se!el  epieilifying 
langiuige!  re!giueling  ^  1024.30  ;is 
re!gul;ite)ry  te!xt.  but  insteueel  is  eieleipting 
this  languiige!  as  nenv  eiennment  33(e;)(l)- 
2.  Nenv  e:e)mme!nt  33(e:)(l)-2  e:liirifie!.s  that 
a  transfeireu!  .se!rvie:er’.s  e:e)mj)liane;e  with 
1024.30  eluring  the  00-elav  ])e!rioel 
be!ginning  em  the  effendive  elate  e)f  a 
seirvicing  transfer  eloe!s  neit  exinstitute 
treating  a  payment  as  late  feir  purpe)se!s 
e)f  §  1024.33(c)(l ).  The  Burexm  be!lie!ve.s 
this  pre)vi.sie)n  is  meire  approprieitelv 
ie)e:ateel  as  ceimmentary  than  re!gulatorv 
text  be!cau.se  it  is  an  inter|)re!tatie)n  of  the 
preihibitieni  on  tremting  a  payment  as 
late. 

The  exu'ly  interventieni  rulers  are!  nenv 
reKpiirements  eie!.signeel  te)  infe)rm 
elelineiuent  be)rre)we!r.s  abeiut  leiss 
mitigatie)!)  e)])tie)ns.  While  a  beirrower 
who  has  maele  a  timely  but  miselireedeel 
])<iyment  is  ne)t  likely  te)  be!ne!fit  fre)m 
informatie)!)  abe)ut  e!arly  interventie)!!. 
transfere!)!  .se!rvie:e!r.s  may  not  kne)w  the 
reuisons  fe)r  a  inisseHl  payme!nt  if  the!y  :ire! 
unable  te)  e!stablish  live!  e;ontaed  with 
beerreewers  pursuant  te)  §  1024.30(a) 
(re!(]uiring  that  seii  vicers  esteiblish  live! 
e;e)ntaed  e)r  make  geeeeel  faith  effeats  te)  eh) 
se)  by  the  30th  elay  e)f  a  be)rre)we!r’.s 
ele!linejuene:y).  In  the  lae;e  e)f  this 
une:e!rtainty.  tnmsfereu!  se!rvie;e!rs  may 
deudele  the  be!.st  e;e)urse!  e)f  actie)n  is  to 
e:e)mply  with  S  1834.30.  iis  <ij)j)lie;able!.  In 
the!se  .situatie)ns,  the  Bure!au  eh)es  ne)t 
believe  a  .se!rvie:er  e:e)mplying  with 
5^  1024.30  is  treading  a  l)orre)wer  as  late 


within  the  meaming  e)f  RE.SPA  .seudieen 
0(el). 

33(e:)(2)  Tre!atme!nt  e)f  Pavme!nts 

The!  Bureaui  idse)  pre)pe).se!el  to  aelel  a 
re!eiuire!me!nt  in  pre)])e)se!el  §  1024.33(e;)(2) 
that,  in  e:e)nne!edie)n  with  a  se!rvie:ing 
transfer,  a  transfereer  .se!rvie:er  sheill 
j)re)m])tly  e!ither  tnmsfer  ii  peiyment  it 
hiis  re!e:eive!el  ine:e)rre!edly  te)  the!  transfe!re!e! 
servie.er  ie)r  applie:atie)n  te)  a  be)rre)we!r’s 
me)rtgage!  le)an  ae;ce)unt  e)r  reeturn  the! 
l)iivme!nt  te)  the  ])e!rson  that  maele  the 
payment  te)  the  transfeae)!'  servieaa’.  The 
Bureau  e!xplaine!el  that  many  servicers 
alreaiely  transfe!!’  miselireadeal  paymemts 
to  the  appre)])riate  .servicer  in 
e:e)nne!edie)n  with  a  .serviedng  transfer, 
anel  the!  Bureau  reapieasteel  ce)mmeid 
re!gareling  whethea'  the  e)))tion  to  return 
the  payment  te)  the  be)rre)wer  .she)idel  be 
e!liminate!el. 

One  ineiustrv  e:e)mme!nte!r  su])])e)rte!d 
the  j)re)])e).se!el  provisie)!!,  but  twe) 
e:on.sume!r  aelve)e:acv  gre)up.s  anel  a 
numbea’  e)f  inelivielual  e:e)nsume!rs 
re!(pie!ste!el  that  the  Bureaui  reaiuire  the! 
transferring  .se!rvicer  to  feirwarel  all 
])ayme!nts  re!e;eive!el  fre)m  beerreewers  after 
the  transfer  ehite!  te)  the  iippre)priate! 
.servie:e!r.  (ie)n.sume!r  gre)ups  anel 
inelivielual  e;e)n.sume!rs  we!re!  eaeneierneal 
that  returning  mi.seiire!ede!el  |)ayme!nt.s  te) 
the  be)rre)we!r  wendel  leaiel  te)  e:e)nfu.sie)n, 
elefaults,  unneeaassary  feaas,  anel 
peetentially  ineere  fe)re!e:le).sure!.s.  (;e)n.sume!r 
greeups  beelieveal  that  the  transfeere)!' 
se!rvie;e!r  e:e)ulel  easily  pass  i)ayme!nls  een 
te)  the  transferee  servie;e!r.  re!(jue:ing  the 
e)ppe)rtuidty  fe)r  unneaaassarv  harm  te) 
be)rre)we!rs.  .Similarly,  one  inelivielual 
exmsumer  suggeasteel  that  the  heerrower 
shoulel  be!  pe!rmitte!el  to  make  paymeaits 
te)  the  tran.sfe!re)r  servicer  eluring  the  00 
elavs  after  the  transfer  elate.  Aneether 
inelivielual  ceensumer  re!e:e)mme!neleel  that 
the  transfere!!!  servicer  .she)ulel  be 
resi)e)nsible!  fe)r  e:e)llecting  payments 
fre)m  the  transferor  servie:e!r.  Ane)ther 
e:e)n.sumer  recommeneleal  that  transfereu! 
.servicer  she)ulel  be  reapiireel  te)  take  .steps 
to  reminel  the  be)rre)we!r  te)  senel 
payments  te)  the  new  .serviex!!'. 

After  e:e)n.siele!ratie)n  e)f  the  ce)mment.s 
re!e:eive!d.  the  Bureau  has  eleeiieleel  te) 
aele)pt  §  1024.33(e:)(2)  suhstantially  as 
pre)pe).se!el.  As  eliseaisseel  in  more!  eledail 
l)e!le)W,  the  Bure!au  be!lie!ves  that  this 
re!e|uireme!nt  is  neKaassary  anel 
a])])re)])riate!  te)  achieve  the!  ea)nsume!r 
predeedie)!!  jeuipeeseas  e)f  RlvSPA, 
ine;lueling  e!n,suring  the!  aveeielanea!  e)f 
unne!e;(!.ss;iry  anel  unwarranteel  charge!S 
<mel  the  ])re)vi.sie)n  e)f  aeaairate 
infe)rmatie)n  te)  be)rre)we!r.s.  A(aa)reiinglv, 
the  pre)vi.sie)n  is  authe)rizeel  unele!r 
.se(die)n.s  0(j)(3).  ()(k)(l)(E),  anel  10(a)  of 
RlvSPA. 
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The  Bureau  has  added  clarifying 
language  to  ^  1024. 33(c)(2)  aiui  has 
made  conforming  edits  to 
§  l()24.33(c)(2)(i)  and  (ii)  to  clarify  the 
circumstances  under  which  the 
transferor  .servicer  must  take  action  with 
Hispect  to  misdirected  payments. 

Section  1024. 33(c)(2)  now  |)rovides  that. 
h(!ginning  on  the  effective  date  of 
transfer  of  the  servicing  of  anv  mortgage 
loan,  with  respect  to  payments  received 
incorrectly  hy  the  transferor  servicer 
(rather  than  the  transferee  servicer  that 
should  ])ro])(!rly  receive  the  ])ayment  on 
the  loan),  the  transferor  servicer  shall 
promptly  take  action  descriheul  in  either 
l)aragrai)h  (c)(2)(i)  or  (c)(2)(ii).  The 
Bureau  has  modeled  this  language  on 
the  language  of  §  1024. 33(c)(1) 

(pavments  not  considered  late).  The 
Bureau  does  not  intend  anv  substantive 
difference  from  jjrojjosed 
§1024. 33(c)(2). 

The  Bureau  has  also  added  language 
to  §  l()24.33(c)(2)(ii)  to  ])rovide  that  if  a 
.servicer  does  not  tran.sfer  a  mis(lir(u;ted 
|)ayment  to  the  transferee  .servicer,  the 
.servicer  must  return  the  payment  to  the 
ptir.son  that  made  the  j)avment  to  the 
transferor  servicer  and  notify  the  i)ayor 
of  the  proper  recipient  of  the  ])ayment. 
The  Biinjau  believes  §  1024. 33(c)(2)  will 
(nisurc!  that  transferor  sta  vicers  take 
.some  action  with  respect  to  misdirected 
])ayments:  otherwise,  transferor 
servicers  may  claim  that  tlujy  had  no 
obligation  with  res])ect  to  mi.sdircicted 
])ayments.  The  Bureau  also  believes  it  is 
reasonable  to  permit  transferors  to  either 
return  a  mi.sdir(!cted  ])ayment  to  the 
payor  or  transmit  the  payment  to  the 
transferee  servicer  because  th(;re  may  Ik; 
circumstances  in  which  a  borrower 
would  want  to  he  notified  that  the 
])ayment  had  been  mailed  to  the  wrong 
servic(;r.  recoup  the  mi.sdirected 
|)ayment,  and  forward  it  to  the  correct 
.servicer.  In  addition,  there  may  he 
situations  in  which  a  transferor  .servicer 
r(;ceiv(;.s  a  payment  from  a  party  it  does 
not  recognize  as  the  borrower  as.sociated 
with  the  mortgage  loan  account.  In  such 
situations,  the  Bureau  believes  servicers 
may  rea.sonahly  determim;  the  he.st 
course  of  action  is  to  return  such  a 
])avment  to  the  ])avor.  Moreover,  the 
Bur(;au  does  not  l)eli(;v(;  there  is 
significant  jjotential  for  borrower  harm 
associated  with  §  1024. 33(c)(2)  hecau.se 
§  1024.33(c)(1)  permits  a  OO-day  grace 
jK'riod  in  which  timely  hut  mi.sdirected 
payments  to  the  transferor  servicer  may 
not  he  consider(;d  late  for  anv  purpose. 
In  addition,  §  1024.33(c)(2)  reipiires  the 
transferor  servicer  to  take  action  with 
r(;.spect  to  the  misdirected  jjayment 
“promptly.”  I’he  Bureau  does  not  agree 
with  individual  consumers  who  suggest 


that  borrowers  should  he  ])ermitted  to 
make  payments  to  tin;  transferor  during 
the  00  days  after  tlu;  tran.sfer  date,  or 
that  the  transferee;  servicer  shouhl 
collect  payments  from  the;  transfen)!'. 
While;  §  l624.33(e:)(l )  weeulel  prevent 
timely  hut  mi.selir(;e:te;el  piiyments  fre)m 
being  tre.ileel  as  late;,  the;  tnmsfe;re)r 
.se;rvie:e;r’.s  e:e)ntrae:tmil  right  te)  e;e)lle;e;t 
])ayments  freem  the  heerreewer  wendel 
like;ly  enel  afte;r  a  .se;rvie:ing  tninsfe;!'. 

In  the;  final  rule;,  the  Bure;au  has  aeleleel 
language  to  §  1024.33(c)(2)(ii)  le)  re;ejuire; 
the;  transfereer  servieier  te)  ne)tify  the 
paye)r  e)f  the  pre)])er  re;e:ipient  of 
l)ayment.  Althe)ugh  the  .servieang 
transfer  notice  will  pre)viele  senne;  notie;e 
to  the;  henreewer  e)f  a  tran.sfe;r.  there  may 
he  situations  in  whie:h  the  ])aye)r  mav  he 
a  diffe;re;nt  ])arty  them  the  l)e)rre)wer  who 
ree:e;iveel  the  transfer  neetice.  In  addition, 
the  fae:t  that  the  payment  was  .sent  to  the 
tremsferor  servieeer  we)idd  suggest  that 
the;  tran.sfer  ne)tie;e  sent  pursuant  te) 

§  1024.33(1))  eliel  not  ae:hieve  its 
inteneleel  puri)o.se;.  'riuis,  the  Bureau 
l)e;lie;ve;.s  it  is  ci])])re)j)riate;  te)  in.strued  the; 
paye)r  e)f  the  pre)])er  r(;e:ipient  e)f  the; 
l)<iyme;nl  anel  that  l)e)rre)we;rs  will  he; 
l)e;tte;r  serveel  by  this  reupiirement  than 
by  re;e]uiring  the;  tran.sfe;re)r  te)  reelire;e:t 
the;  i)ayme;nt  te)  the  tran.sfe;re;e;. 

33(el)  l’re;e;mptie)n  e)f  State;  Leiws 
RlvSBA  .se;e:tie)n  0(h)  ge;ne;nilly 
l)re)viele;.s  tluit  a  j)er.se)n  whe)  makes  a 
feele;rally  re;late;el  me)rtgage  leeiin  e)r  <i 
.se;rvice;r  shall  he;  e;e)n.siele;reel  te)  have 
e;e)mplie;d  with  the  pre)visie)ns  e)f  any 
sue;!)  .State;  law  e)r  re;gidalie)n  re;e|niring 
ne)tie:e  to  a  heerrower  at  the;  time;  e)f 
ap])licatie)n  fe)r  a  h)an  e)r  tran.sfer  e)f  the 
servicing  of  a  le)an  if  sue.h  |)er.se)n  or 
.servie;er  e;omplie).s  with  the  requirements 
unele;r  RE.SBA  se;ctie)n  0  r(;gareling 
timing.  e:ontent,  and  proe;edures  for 
ne)tificatie)n  e)f  the  f)e)rre)we;r.  12  Ik.S.C;. 
200.5(h).  Current  §  1024.21(h) 
implements  RE.SBA  section  0(h)  anel 
was  finalizeel  as  part  of  a  HlJD’s  1994 
final  rule  imph;nu;nting  RESBA  section 
0,  which  was  aeldeul  by  section  921  of 
the;  Cran.ste)n-Ce)nzale;z  Natie)nal 
Afforelahle  Housing  Ae:t.”'* 

CKirre;nt  §  1024.21(h)  i)re)viele;s  that  a 
leneler  whe)  make;s  a  me)rtgage  servieang 
loiin  e)r  a  se;rvice;r  shall  he  e:e)n.siele;reel  to 
hiive  e:e)mj)lieel  with  any  .State;  law  e)r 
r{;gulatie)n  re;e]uiring  ne)tie:e;  te)  ii  l)e)rre)we;r 
:it  the;  time  e)f  applie:atie)n  or  tiiinsfer  e)f 
.se;rvicing  if  the;  le;nele;r  e)r  se;rvie:e;r 
e;e)mplie;.s  with  the;  re;(]uire;me;nls  e)f 
§  1024.21.  The;  ])re)vi.sie)n  further  state;.s 
that  any  .State  law  re;epnring  ne)tie;e;  te) 
the;  l)e)rre)we;r  at  a])plie:atie)n  e)r  transfer  of 
.se;rvicing  is  pre;e;mi)te;el  anel  that  lenelers 
anel  .servicers  shall  have  ne)  other 
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elise:le).sure;  re;e]uirements.  h'inally, 

§  1024.21(h)  pre)viele;.s  that  pre)vi.sions  of 
.St.ite  law,  such  as  the)se  re;quiring 
aelelitieenal  notie:e;.s  to  insurane:e 
companie;,s  e)r  taxing  authe)ritie.s,  are  ne)t 
pre;e;m])te;el  hv  RE.SBA  se;e:tie)n  0  e)r 
§  1024.21  anel  that  this  aelelitieenal 
infe)rmatie)n  may  he;  aelele;el  te)  a  ne)tie:e 
pre)viele;el  uneler  §  1024.33  if  pe;rmitte;el 
uneler  State;  law. 

The  Bure;<m  pre)pe).se;el  te)  me)ve; 

§  1024.21(h)  te)  new  §  1024.33(el),  ale)ng 
with  se;ve;ral  ne)n-sul).stantive; 
amenehne;nt.s.  'Fhe  language  e)f  the; 
Bureau’s  pre)pose;d  pre;{;mption 
pre)vision  is  .substantially  similar  to  the 
e;xi.sting  j)re;e;m))tie)n  ])re)vi.sie)n  with 
r(;.spee:t  to  the  type;.s  e)f  pre)vi.sie)ns  e)f 
.State  laws  eer  re;gulation.s  preempted — 
i.e..  the).se  re;ejuiring  ne)tice.s  te)  the 
borrower  at  applie:atie)n  or  tran.sfer  of 
.servicing  where  the  servicer  e)r  le;neler 
e:omplie;.s  with  the  Bureau's  .se;rvicing 
tnm.sfe;r  ne)tie:e  ])re)vi.sions.  The;  Bureau 
ne)te.s.  he)we;ver.  that  ce)n.si.stent  with  the; 
eliscussie)!!  al)e)ve.  the  Bure;au’s  j)re)j)osal 
we)ulel  have;  e;xpaneleel  the;  e;e)ve;rage;  of 
the  ])reemj)tie)n  preevision  te)  e:over 
.sul)e)relinate;-lien  mortgage  loans  hv 
replacing  the;  term  “me)rtgage  servicing 
le)an”  in  the;  e:urre;nt  language  with 
re;fe;re;nc:e;.s  te)  the  term  “me)rtgage  le)an.s." 
The;  Bureau  ne)te;.s  that  e;xpande;el 
e:e)ve;nige  e)f  the;  pre;e;mptie)n  preevisieen  te) 
.sul)e)relinate;-lie;n  h)ans  is  ce)n.si.stent  with 
the;  .se:e)])e;  of  .statute)ry  j)re;e;mptie)n 
])re)vi.sie)n  in  RE.SBA  .se;e:tie)n  ()(h).  whie;h 
a|)plies  te)  "])er.se)n  who  makes  a 
feelerally  relateel  me)rtgage  h)an  e)r  <i 
.se;rvie;e;r.”  As  eli.se:n.s.se;el  al)e)ve.  the;  term 
"feele;rally  relate;el  me)rlgage  bean” 
incluele;.s  .sul)e)rdinate;-lie;n  le)an.s.  12 
U.S.C.  2002(1 )( A). 

The  Bure;au  ree:e;iveel  eene  ceemment 
fre)m  an  organizatie)n  e)f  State;  hank 
re;gulator.s  that  ri;que.sted  that  the  Bureau 
e)mit  §  1024.33(d).  The  organizatie)n 
a.sse;rteel  that  pre)pe)sed  §  1024.33(d)  is 
hroaeler  than  the  .statute)ry  j)re;e;mptie)n 
pre)vi.sie)n  in  RE.SBA  .se;e;tie)n  0(h) 
l)e;cause  the  j)ropo.sed  rule  we)ulel  have 
invalielateel  .State  laws  rather  than 
having  pre)viele;el  that  any  .State; 
r(;(iuire;me;nts  were  fulfilled  hy 
e;e)m])liane:e  with  the;  Feele;ral  re;gime. 

The  e)rganizalie)n  e;xplaineel  it  helie;ve.s 
RE.SBA  seeition  0(h)  is  sufficient  to 
aelelre;.ss  the;  issue  e)f  eluplie;ative;  e)r 
e;e)nflicting  .State  laws,  without 
|)re)mulgatie)n  e)f  inq)leme;nting 
re;gulalions. 

.Spee:ifically.  the  e)rganizatie)n  e)l)je;e:te;el 
te)  language  in  pre)|)e).se;el  §  1 024.33(el) 
stating  that  .State;  laws  re;(juiring  ne)tice;.s 
te)  borrowers  we;re;  pre;emi)te;el,  “anel 
there;  shall  he  lU)  aelelitional  heerreewer 
eli.se;le).sure  reejuirements.”  The 
e:omme;nter  asserteel  that  RE.SBA  .s(;ction 
0(h)  provieles  State;  notice  laws  are 
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considered  satisfied  if  the  RFSRA 
timing,  content,  and  notice  procedure 
nMpiireinents  are  met — not  that  State 
laws  are  invalidated.  The  commenter 
asserted  that  RFSl’A  section  (i(li)  allows 
State  laws  to  apply  when?  the  or  .servicer 
has  not  satislnul  tlu;  RlvSPA 
r(!(]uirements.  and  that  State 
e.\amination  proces.ses  would  he 
hamj)ered  hv  an  interpretation  that 
simply  invalidates  Stat(!  law 
nupnrianents. 

'I'lie  Ihireau  is  finalizing  ^  1024. 33(d) 
as  propo.sed.  The  Hureaii  has  considered 
the.se  objections  hut  disagrees  that  the 
language  of  1024. 33(d)  as  pro])osed  is 
broader  than  the  language  of  RFSPA 
section  0(h)  or  will  introduce  lunv 
difficulties  for  State  hank  examiners.  15y 
adopting  §  1024.33(d).  the  llunnui  is 
maintaining  substantially  all  of  the 
language  of  §  1024.21(h).  which  was 
originally  adopted  by  HUD  through  its 
final  rule  im])lementing  RF.SRA  .section 
0(h).  13y  implementing  RFSPA  section 
()(h)  through  1024.33(d).  the  llunum 
intends  to  maintain  the  current  cov(!rage 
of  1024.21(h)  as  it  has  existed  for 
many  years.  Accordingly,  th(!  Burcxui 
disagrees  that  §  1024.33(d)  will 
introduce  any  new  comj)lications  into 
the  State  examination  process. 

The  comment(!r  was  also  concerned 
that,  by  imphiinenting  RFSl’A  section 
0(h)  through  language  similar  hut  not 
identical  to  the  .statutory  i)rovision. 
proj)osed  1024.33(d)  would  broaden 
tlu!  classes  of  .State  laws  that  are  suhjecl 
to  RH.SPA  s(;ction  0(h).  The  commenter 
focusml  on  the  omission  in  ])roposed 
§  1024.33(d)  of  the  word  ‘‘such”  from 
the  statutory  ])hrase  “comijlied  with  the 
provisions  of  any  such  State  law”:  and 
the  omi.ssion  of  the  phrase  limiting  the 
.scope  of  RF.SPA  section  0(h)  to  the 
‘‘timing,  content,  and  pixK:edure.s”  for 
notification  to  the  borrower  under 
RH.SPA  section  O.’*-* 

'I'lie  Bureau  di.sagrees  with  the 
commenter’s  assertion  that,  by 
eliminating  ‘‘such”  from  the  statutory 
provision  of  “complied  with  the 


KK.Sl’A  s(!(;tion  (i(li)  jiidvidos.  in  tiill: 
"Nolwillisliindinf*  any  provision  (»l  anv  law  or 
n!<>nlation  of  anv  .Stato.  a  poison  wlio  inakos  a 
toilorally  rolaliMl  inorlga<>o  loan  or  a  sorvicor  shall 
Ih!  considorod  to  liavo  coinpliod  with  tlio  |)rovisions 
ol  om’  such  suite  luw  or  rc<‘ul(ili()n  ro(|uirin}>  notico 
to  a  liorrowor  at  tho  tiino  oi  application  lor  a  loan 
or  translor  of  tho  sorvicin”  ol  a  loan  il  sudi  piirson 
or  .sorvicor  coin|)lios  with  tho  r(!(|ninanonts  nndor 
this  siHdion  rr}>arilin<>  liiuin;^.  content,  anil 
liroceitines  for  notification  to  the  horrower  " 
(oin|)hasis  addod).  .Soction  ll):£4.;i;<(d)  providos.  in 
rilovant  part:  ".\  londor  who  inakos  a  inortoaoo  loan 
or  a  sorvicor  shall  ho  considorod  to  havo  coin|>liod 
with  tho  provisions  ol  anv  .Stato  law  or  rooidation 
roipiiriiig  notico  to  a  liorrowor  at  tho  tinio  ol 
application  Idra  loan  or  translor  ot  .sorvicing  ol  a 
loan  it  tho  londor  or  sorvicor  coinplios  with  tho 
rispiiroinonts  ol  this  soction." 


provisions  of  ttny  such  .State  law” 
(tunjihasis  added),  the  Btireau  hits 
hrotidened  the  scojte  of  the  i)re(!mption 
from  specific  .Stittt;  laws  riHpiiring  notict; 
to  broad  cla.s.ses  of  law.  .Sttetion 
1024. 33(d)  niitkes  cltsir  thitt  the  .St;tte 
laws  iit  issue  are  those  rtuptiring  notice 
to  horrowttr  at  the  time  of  applictition 
for  a  loiin  or  tnmsler  of  .servicing  of  a 
loiin.  which  the  Btireau  helievits  is 
consistttnl  with  the  typtts  of  notices 
identified  in  RH.SPA  .sttetion  B(h).  The 
Bureau  also  disagrees  with  the 
commenter's  as.sttrtion  that,  by 
eliminating  the  .statutory  phrase, 
“regiirding  timing,  content,  iind 
procedures  for  notification  of  the 
Itttrrower”  from  the  descriittion  of  the 
retjuinmients  under  .section  (1  with 
which  a  .servicer  nuist  comjdy  to  trigger 
])re(imption,  the  Bureau  has  hroadeiKul 
the  j)reem])tion  provision.  .Section 
1024. 33(d)  indicates  that  .State  laws  and 
regulations  are  considered  to  he 
complied  with  if  the  lender  or  servicer 
c:omplie.s  with  the  re(|uirement.s  of  “this 
section,”  which  refers  to  the  regulatory 
section  (1024.33)  containing 
ixHiuirenKmts  regarding  timing,  content, 
and  procediuxis  for  notifying  borrowers 
about  servicing  transhus.  Accordingly, 
the  omission  of  tlu*  phrase  regarding 
timing,  content,  and  ])rocedure.s  does 
not  suhstantivedy  alter  the  meaning  of 
.s(!ction  ()(h)  of  Rli.SPA. 

I'inallv,  the  comment(!r  suggested 
there  mav  he  temsion  hcdwcien 
§  1024.3.3(d)  and  §  1024.32(h),  which 
jirovides  that  servicers  can  combine 
di.sclosures  nupiired  hv  other  laws  or 
the  terms  of  an  agreenumt  witli  a 
Federal  or  .State  regulatory  agency  with 
the  di.sclosures  r(!(|ulred  by  suhjiart  (]. 
The  Bureau  does  not  helievt;  these 
]n’ovi.sion.s  are  in  conflict.  Paragraph 
33(d)  ajjplies  by  its  terms  only  to 
notification  provisions  in  (^1024.33.  To 
the  extemt  §  1024.32(h)  generally 
])rovide.s  that  servicers  can  combine 
di.sclosures  recpiired  hv  other  laws  or 
the  terms  of  an  agreement  with  a 
Federal  or  .State  regulatory  agency  with 
the  disclosures  recpiired  hv  .suh])art  C, 
the  Bureau  htdievcis  that  servicers  would 
understand  that  the  more  specific  rule 
overrides  the  general  rule  with  regard  to 
s(;rvicing  transfer  di.sclosures. 

Section  1024.34  Timely  H.scrow 
Payments  and  Treatnuait  of  H.scrow 
Account  Balances  In  (leneral 

In  the  2012  RH.SPA  Mortgage 
.Servicing  Proposal,  the  Bureau 
j)ropo.sed  to  move  the  suhstancc!  of 
current  §  1024.21(g)  to  new  §  1024.34(a) 
to  ixiquire  a  servicer  to  pay  amounts 
owed  for  taxes,  insurance  premiums, 
and  other  charges  from  an  escrow 
ac:count  in  a  timely  manner,  pursuant  to 


the  reejuirements  of  current  1024.1  7(k). 
The  Bureau  also  pro])osed  in  new 
§  1024.34(a)  to  make  certain  non¬ 
substantive  amendments  to  the  language 
of  current  1024.21(g).  Further,  the 
Bureau  |)ro|)o.sed  to  add  new 
§1024.34(1))  to  im])lement  Dodd-Frank 
Act  amendments  to  .section  ()(g)  of 
RlvSPA.  The  Bureau  is  ado])ting 
§  1024.34  suhstautially  as  proposed, 
except  as  where  noted  in  the  .section-hv- 
.section  analysis  below. 

34(a)  Timely  H.scrow  Disbursements 
Reepured 

RH.SPA  section  0(g)  jirovides  that,  if 
the  terms  of  any  federally  related 
mortgage  loan  reejuire  the  horrower  to 
make  payments  to  the  servicer  of  the 
loan  for  dejiosit  into  an  escrow  account 
for  the  purpose  of  assuring  payment  of 
taxes,  insurance  premiums,  and  other 
charges  with  respect  to  the  ])ro])erty,  the 
.servicer  shall  make  |)ayments  from  the 
escrow  account  for  such  taxes, 
insurance  premiums,  and  other  charges 
in  a  timely  manner  as  such  ])ayment.s 
become  due.  12  l)..S.(k  20().'j(gj.  Current 
§  1024.21  (g)  implements  this  provision 
hy  rei)licating  the  statutory  nearly 
verbatim.  (Current  §1024. 21(g)  uses  the 
term  “mortgage  servicing  loan”  in  place 
of  the  statutory  term  “federally  related 
mortgage  loan”  and  includes  a  cross- 
reference  to  §  1 024.1 7(k),  which  sets 
forth  more  detailed  recjuirements  for 
how  escrow  payments  are  made  in  a 
timely  manner. 

The  Bureau  proj)osed  to  incor])orate 
the  substance  of  current  §  1024.21(g) 
into  new  §  1024.34(a)  to  ju'ovide  that,  if 
the  terms  of  a  mortgage  loan  reipiire  the 
horrower  to  make  ])ayments  to  the 
servicer  of  the  mortgage  loan  for  dejjosit 
into  an  escrow  account  to  ])ay  taxes, 
insurance  ])remiums,  and  other  charges 
for  the  mortgaged  pro])erty,  the  servicer 
shall  make  j)ayment.s  from  the  e.scrow 
aci;ount  in  a  timely  manner,  that  is.  on 
or  before  the  deadline  to  avoid  a 
penalty,  as  governed  by  the 
recpiirements  in  §  1024.1 7(k). 

As  di.sc.nssed  above,  the  Bureau 
pro])o.sed  to  ex])and  the  .st:ope  of  current 
§  1024. 21(g):  pro])o,sed  §  1024.34(a) 
would  have  rejjlaced  the  term 
“mortgage  servicing  loan”  with  the  term 
“mortgage  loan,”  which  includes 
subordinate-lien  loans.  Other  than  this 
change  in  sco])e.  the  Bureau  ])ro])osed 
.several  non-substantive  technical 
revisions  to  the  current  j)rovi.sion.  One 
commenter  indicated  that  subordinate- 
lien.  closed-end  loans  tyi)ic:ally  do  not 
have  escrow  accounts.  Tlie  commenter 
asked  that  the  Bureau  clarify  whether 
these  rules  would  apply  to  subordinate- 
lien  loans  to  avoid  confusion. 
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The  Bureau  is  adoj)ting  this  provision 
as  projjosed.  RESBA  section  (i(g),  and 
both  current  §  1 024.21  (g)  and  new 
S  1024. 34(a),  limit  the  applicability  oi 
the  provision,  among  other  things,  to 
loans  whose  terms  nKjuire  the  horrow(!r 
to  make  payments  to  the  servicer  of  the 
loan  for  deposit  into  an  (;scrow  account 
to  pay  taxes,  insurance  premiums,  and 
other  charges  for  the  mortgaged 
liroperty.  Thus,  if  a  suhordinate-lien 
mortgage  loan  does  not  re(|uire 
borrowers  to  make  j)ayments  into  an 
escrow  account,  §  1024. 34(a)  would  not 
apply. 

34(1))  Refunds  of  Escrow  Balance 
34(h)(1)  In  General 

As  noted  above.  RESBA  section  ()(g) 
generally  recjuires  a  serx  icer  to  make 
payments  from  an  escrow  acc:ount  in  a 
timely  manner  as  ])avments  become 
due.  12  U.S.C.  2(it)5(g).  Section  14()3(d) 
of  the  Dodd-Frank  Act  amended  RESBA 
section  0(g)  by  adding  a  ])rovision 
recjuiring  that  anv  balance  in  anv  .such 
account  that  is  within  the  .servicer’s 
control  at  the  time  the  loan  is  })aid  off 
he  j)rom])tly  returned  to  the  borrower 
within  20  husine.ss  days  or  credited  to 
a  similar  account  fora  new  mortgage 
loan  to  the  borrower  with  the  “same 
lender.”  The  Bureau  ])ro|)o.sed  to  add 
§  1024.34(1))(1)  through  (2)  to  imphanent 
this  amendment  to  RESBA  section  0(g). 

Broj)osed  §  1024.34(1))(1)  would  have 
provided  that,  within  20  days 
(excluding  legal  public  holidays. 
Saturdays,  and  Sundays)  of  a  borrower's 
payment  of  a  mortgage  loan  in  full,  any 
amounts  remaining  in  the  escrow 
account  shall  he  returned  to  the 
borrower.  The  Bureau  explained  in  its 
j)ropo.sal  that  the  Bureau  interprets  the 
20-day  allowance  in  RESBA  section  0(g) 
to  apply  only  if  the  servicer  refunds  the 
escrow  acc;ount  balance  to  the  borrower 
(and  not  if  the  servicer  credits  a  new 
account  with  the  same  lender,  as 
provided  in  jnopo.sed  §  1024.34(t))(2)). 

Several  indu.strv  associations  and  a 
community  hank  commenter 
recommended  that  the  Bureau  permit 
servicers  to  net  e.scrow  funds  against  the 
payoff  amount.  The.se  commenters 
noted  that  community  hanks  fixuiuently 
net  e.scrow  funds  against  a  payoff 
balance,  and  they  observed  that 
re(jniring  servicer  to  obtain  a  full  payoff 
and  then  refund  the  e.scrow  is  costly  and 
does  not  provide  a  benefit  to  the 
borrower.  Another  indu.strv  association 
commenter  recpiested  that  the  Bureau 
clarify  that  the  borrower  may  direct  how 
the  escrow  account  funds  should  be 
aj)})lied. 

Based  on  these  comments  and  upon 
further  consideration,  the  Bureau  has 


decideti  to  revise  the  pro])osed 
regulatory  text  and  commentary.  To 
clarify  the  relationship  between 
l()24.33(b)(l )  and  (b)(2),  the  Bureau 
lias  amended  §  l()24.34(b)(l )  to  provide 
that,  “|e|xcept  as  provided  in  paragraph 
(b)(2),"  a  servicer  shall  return  e.scrow 
funds  to  the  borrower.  Baragraph  (b)(2) 
continues  to  give  the  servicer  the  option 
of  applying  the  e.scrow  account  to  the 
new  loan  in  specified  circumstances. 
Accordingly,  servicers  shall  generally 
refund  escrow  amounts  to  the  borrower, 
unless  the  servicer  ajiplies  the  e.scrow 
balance  to  a  new  account,  as  iiermitted 
under  §  1024. 33(b)(2).  In  addition,  the 
Bureau  has  added  language  referring  to 
amounts  remaining  in  an  e.scrow 
account  "that  is  within  the  servicer’s 
c:ontrol”  to  re])licate  language  appearing 
in  the  statutory  provision.  The  Bureau 
has  akso  made  minor  technical  wording 
clarifications,  but  is  otherwi.se  adopting 
the  text  of  (j  1024. 34(b)(1)  as  nroposed. 

The  Bureau  has  also  incluoed 
comment  34(b)(l)-l  to  clarify  that 
§  1024.34(b)(1)  does  not  jirohibit  a 
servicer  from  netting  any  remaining 
funds  in  an  escrow  account  against  the 
outstanding  balance  of  the  borrower’s 
mortgage  loan.  The  Bureau  interjirets 
RE.SBA  section  ()(g),  as  amended  bv  the 
Dodd-Frank  Act.  as  only  reiiuiring 
servicers  to  return  (iscrow  balances  or 
credit  a  new  account  after  the  mortgage 
loan  is  paid  off.  The  Bureau  does  not 
believe  the  Dodd-Frank  Act  amendment 
to  RESBA  .section  0(g)  was  intended  to 
affect  the  manner  in  which  the  loan  is 
paid  off.  Accordingly,  the  Bureau  has 
added  comment  34(b)(l)-l  to  clarify 
that  servicers  are  not  prohibited  under 
§  1024. 34(b)(1)  from  netting  any 
remaining  funds  in  an  e.scrow  account 
against  the  borrower’s  outstanding  loan 
balance. 

34(b)(2)  Servicer  May  Credit  Funds  to 
a  New  Escrow  Account 

As  amended  by  the  Dodd-Frank  Act, 
RESBA  section  0(g)  permits  a  .servicer  to 
credit  the  escrow  account  balance  to  an 
e.scrow  account  for  a  new  mortgage  loan 
to  the  borrower  with  the  same  lender  if 
the  servicer  does  not  return  the  balance 
to  the  borrower  within  20  business  days. 
12  U.S.C.  2005(g).  To  implement  this 
])rovision,  the  Bnnxm  ])ro|)osed  to  add 
new  §  1024.34(b)(2)  to  ])rovide  that  a 
.servicer  may  cnulit  funds  in  an  e.st;row 
account  balance  to  an  escrow  account 
for  a  new  mortgage  loan  as  of  the;  date 
of  the  settlement  of  the  new  mortgage 
loan  if  the  new  mortgage  loan  is 
provided  to  the  borrower  by  a  lender 
that:  (i)  Was  also  the  lender  to  whom  the 
j)rior  mortgage  loan  was  initially 
j)ayable:  (ii)  is  the  owner  or  assignee  of 
the  prior  mortgage  loan:  or  (iii)  u.ses  the 


.same  servicer  that  .serviced  the  prior 
mortgage  loan  to  service  the  mnv 
mortgage  loan.’*''  Thus,  if  the  servicer 
credits  the  funds  in  the  escrow  account 
to  an  escrow  account  for  a  new  mortgage; 
loan,  the  credit  should  occur  as  of  the 
.settlement  of  the  new  mortgage  loan. 

The  Bureau  jjropo.sed  to  add  comment 
34(b)(2)-l  to  clarify  that  a  .servicer  is  not 
reepiired  to  credit  an  escrow  account 
balance  to  a  new  mortgage  loan  in  anv 
circumstance  in  which  it  would  be 
permitted  to  do  so.  Thus,  a  servicer 
would  have  been  p(;rmitted.  in  all 
circumstances,  to  return  funds  in  an 
escrow  account  to  the  borrower 
pursuant  to  proposed  ^  1024.34(a). 

Several  industry  commenters 
su])])orted  proposed  c:omment  34(b)(2)- 
1.  However,  several  industry 
associations  recpiested  that  the  rule 
include  an  o|)tion  for  the  borrowcir  to 
direct  how  the  e.scrow  account  funds 
should  be;  applied.  One  indu.strv  trade 
assot:iation  exjiresscid  conccirn  that 
RESBA  section  0(g)  and  ]iropo.s(;d 
§  1024.34  contained  an  ambiguity 
rcigarding  the  ability  of  a  .servicer  to 
transfer  funds  rcitained  in  the  e.scrow 
account  to  a  new  lender  with  the 
borrower’s  cons(;nt.  This  commenter 
notcid  that,  while  neitlu;r  RESBA  sciction 
0(g)  nor  §  1024.34  explicitly  prohibits 
this  practice,  the  u.se  of  the  term  “.same 
lender”  in  the  statute  and  propo.sed 
§  1024.34  creatcis  uncertainty  over 
whether  a  servicer  may  credit  any 
(excess  (escrow  account  balances  to  a 
new  escrow  account  for  a  new  mortgage 
loan  with  a  neir /e/jf/er  with  the 
borrower’s  con.sent. 

Section  1024.34(b)(2)  provides  that, 
notwithstanding  ^  1024.34(b)(1).  if  the 
borrower  agrees,  a  servicer  may  credit 
any  amounts  remaining  in  an  escrow 
account  that  is  within  the  .servi(:(;r’.s 
control  to  an  escrow  account  for  a  new 
mortgage  loan  as  of  the  date  of  the 
.settlement  of  the  new  mortgage  loan  if 
the  new  mortgage  loan  is  provided  to 
the  borrower  by  a  lender  sjiecified  in 

1024.34(b)(2)(i)  through  (iii).  As  in  the 
})ropo.sal,  th(;se  lenders  are  (i)  the  lender 
to  whom  the  prior  mortgage  loan  was 
initially  payable:  (ii)  the  lender  that  is 
the  owner  or  a.ssign(;e  of  the  prior 
mortgage  loan:  or  (iii)  the  lender  that 
uses  the  same  s(;rvicer  that  serviced  the 


tin;  liiiriNiu  (ixplainiul  in  its  proposal.  Ilio 
liiiroaii  inlorprots  tho  laii”iia}>(!  “account  with  the 
siunc  l(!iicl(!r"  consistent  with  s(!con(laiy  market 
practices.  In  addition,  "lender"  is  delimul  in 
Ki^eulation  X  to  mean,  eenerallv.  tin;  secured 
creditor  or  creditors  iiaimal  in  the  ddit  ohiieation 
and  docunumt  creating  the  lien.  Kor  loans 
originated  hv  a  mortgage  broker  that  clostis  a 
I'ederally  ridated  mortgage  loan  in  its  own  name  in 
a  table  binding  transaction,  the  lender  is  the  party 
to  whom  the  obligation  is  initially  as.signed  at  or 
alter  settlement. 
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j)rior  mortgage  loan  to  .service  tin;  new 
mortgage  loan. 

The  Hureau  has  considenul 
commenters’  recommendations  to  revise 
§  1024.34  to  |)ermit  servicers  to  credit 
e.scrow  accounts  lor  loans  with  a  new 
lender  witli  the  borrower's  cons(!nt.  hut 
the  bureau  declines  to  inrther  aimaid 
j)ro|)o.sed  5?  1 024.34(l))(2)  to  expand  the 
types  ol  lenders  with  whom  a 
l)oiTow(!r's  mnv  mortgage  loan  mav  h(! 
credited.  The  Dodd-Frank  Act  am»md(ul 
RlvSPA  .section  (i(g)  to  nujuire  that 
.s(!rvicers  either  return  remaining  (iscrow 
account  balances  to  the  borrower  within 
20  days  or  credit  a  new  (i.scrow  account 
lor  a  new  mortgage  loan  with  the  "same 
lender."  which  the  bureau  has 
inter|)reted  to  he  (i)  the  lender  to  whom 
the  prior  mortgage  loan  was  initially 
|)ayable:  (ii)  the  lender  that  is  the  owner 
or  assignee  ol  the  prior  mortgage  U)an: 
or  (iii)  the  lender  that  u.ses  the  same 
.servic(;r  that  serviced  tin;  ])rior  mortgage; 
loan  to  service  the  new  mortgage  loan. 
The  bureau  believes  an  additional 
exception  to  permit  s(;rvicer.s  to  a])])ly 
remaining  escrow  balances  to  lenders 
who  are  not  the  "same  lender”  within 
the  meaning  of  RlvSbA  .section  (>(g) 
would  subsume  the  stalutorv  i)rovision. 
Moreover,  the  bureau  t)eliev(;s  that  tin; 
jH'ovision  in  t?  1()24.34(1))(  1 )  (generallv 
r(;(puring  s(;rvicer.s  to  r(;turn  r(;maining 
(;.scrow  balances  to  borrowers  within  20 
days  of  loan  pavolQ  ])rovide.s  horrow(;r.s 
with  suffici(;nt  llexihilitv  to  apply  their 
funds  as  lln;v  wish. 

In  addition,  the  bureau  has  revi.si;d 
projjo.sed  §  1024.34(b)(2)  to  add  the 
|)hra.se  "if  the  borrower  agrees"  to 
r(;(iuire  servicers  to  obtain  the 
t)orrow(;r'.s  con.sent  before;  crediting  an 
escrow  balance  to  a  new  e.scrow  account 
for  a  new  mortgage  loan.  The  bureau 
has  add(;d  this  language  to  ensure 
borrowers  are  informed  of  and  agr(;e  to 
a  .servicer's  actions  with  respect  to  any 
remaining  escrow  balances  if  the 
servicer  does  not  return  the  balance 
within  20  days  under  §  1024. 34(t))(l). 
Mor(;over,  unlike  the  20-dav  period  in 
which  the  servicer  must  otherwise 
refund  escrow  balances  in 
§  1024.34(h)(l ).  S  1024.34(h)(2)  does  not 
r(;(pure  that  funds  he;  credil(;d  within  a 
|)articular  tiim;  frame:  the  bureau 
b(;lieve.s  it  is  appropriate  to  include  a 
r(;(iuir(anent  in  1024.34(h)(2)  that  the 
t)orrowi;r  agr(;e.s  hi;for(;  the  .s(;r\'ic(;r  takes 
an  action  that  could  delay  the 
disposition  of  the  borrower's  e.scrow 
account  balance.  The  bureau  also 
lH;lieves  it  is  appropriate  to  include  a 
r(;(piir(;ment  that  borrowers  agree  to 
.servicer  actions  under  §  1024.34(1))(2)  to 
avoid  potential  borrower  confusion  that 
might  oth(;rwis(;  arise  if  a  servicer  did 
not  refund  an  escrow  balance  within  20 


days,  as  reejuired  under  §  1024.34(h)(1). 
Accordingly,  tin;  bureau  l)(;liev(;s  that 
th(;  addition  of  th(;  r(;(pnrement  that  a 
l)orrow(;r  mu.st  agree;  nnd(;r 
^  1024.34(h)(2)  is  n(;c(;s.sary  and 
apjeropriate;  to  achieve;  the;  e:e)n.sume;r 
pre)te;e;tie)n  i)ur]K)se;s  e)f  RlvSbA. 
ine;lueling  te;  ;ie;hie;ve;  the;  jeeirperses  e)f 
Rl'kSbA  .se;e:tie)n  ()(g)  <mel  te;  ensure; 
re;.spe)nsive;ne;.ss  te;  heerreewer  re;epie;sts. 
This  e:hange;  is  the;re;fe)re;  autheerizeel 
unele;r  .se;e:lie)n.s  ()(j)(3).  ()(k)(l  )(!•]).  :mel 
lt)(a)  e)f  RIkSPA.  The;  bure;au  luis  alse; 
maele;  te;e:hnie:al  re;visie)n.s  te;  pre)])e).se;el 
§  1024.34(h)(2)  te)  e:larify  its  re;latie)nship 
to  §  1024.34(1))(1),  in  light  e)f  the; 
bure;au'.s  revisieni  te)  1024.34(h)(1)  in 
this  final  ride;.’"’ 

Te)  eensure  serviceers  e;an  easily  e:re;elit 
funels  te)  a  ne;w  ae:e:e)unt,  the;  bure;au  has 
adde;d  e;e)mme;nt  34(t))(2)-2.  whie:h 
e;xplain.s  thiit  a  heerreiwer  may  jiroviete; 
e:e)n.se;nt  e;ithe;r  eirally  e)r  in  writing.  The; 
bure;au  has  also  aeleleel  language  to 
§  1024.34(t))(2).  re;fe;rring  te)  amounts 
reanaining  in  an  e;.se:re)w  cie:e:ount  “that  is 
within  the  .se;rvie;e;r'.s  e;ontre)l,”  to 
re;plie;ate  language;  ap])e;ciring  in  the; 
statutory  pre)visie)n.  Finally,  the;  bureau 
is  aelopting  e:e)mme;nt  34(1))(2)-1 
substantially  as  pre)])e)se;el  to  e:larify  that 
a  servieier  is  ne)t  re;eiuire;el  te;  e:re;elit  funels 
in  ill)  e;.se:row  ae;e:ount  to  an  e;se:row 
<ie:e;e)unt  feir  a  ne;w  meertgage;  leean  anel 
may.  in  ;ill  e:ire:um.st<me:e;s,  e:e)mply  with 
the;  re;epiire;ment.s  e)f  ^1024.34  hv 
re;funeling  the;  funels  in  the;  e;se;re)w 
ae:e;e)unt  te)  the;  he)rre)we;r  pursuant  te) 
4?1024.34(1))(1).’'7 

.Se;ctie)n  1024.3.')  Frreer  Re;se)lutie)n 
Pre)e:e;ilure;.s 

Se;ction  ()(e)  e)f  RlkSPA  re;ejuire;s 
.se;rvie;e;rs  te;  reespeenel  te)  t)e)rre)we;rs' 
"eiualified  written  re;epie;.sts”  that  relate; 
te)  the  servic:ing  of  a  le)an.  anel 
4}()(k)(l)(b)  of  RESPA.  ailele;el  by  the 
De)etel-Frank  Ae:t.  .separately  ])re)hil)it.s 
se;rvie;er.s  (re)m  ediarging  fees  ie)r 
re;.s])oneling  te)  valiel  epialifieeel  written 
re;e]ue;sts.  .Se;e;tie)n  14()3(a)  e)f  the;  Doelel- 
Fnink  Act  ameneleel  RESPA  te)  aelel  new 
se;rvie;e;r  ])re)hit)itie)ns  regareling 
horreewers'  a.sse;rtie)ns  e)f  e;rre)r  anel 
re;epie;st.s  leer  informatieen.  S])e;e:ificallv, 
.se;e:tie)n  14()3(a)  e)f  the;  De)etel-Fr<mk  Ae:t 
aelete;el  se;e:tie)n  0(k)(l)((d  to  RE.SPA, 
whie:h  .state;.s  that  a  se;rvie:e;r  shall  ne)t 
"fail  te)  take  timely  ae:tion  te)  re;spe)nil  te) 
cl  t)e)rre)we;r's  re;ejue.sts  te)  e:e)rre;e:t  errors 
relating  te)  cille)i;atie)n  e)f  payme;nts.  finid 
t)alane:e;.s  fe)r  purpe).se;.s  e)f  ]);iying  e)ff  the; 


‘"''rl)i!  liiii'tMU  has  addad  dm  Idllowiiia  laa^iia^a 
to  S  102-1. ;i4(l))(2);  ■'N()t\vidistai)diiif>  paja^iapl) 
(l))(l )  (il  this  suction  *  *  *" 

''~llu!  Iliii'caii  lias  made  a  technical  correction  to 
comment  :i4(h)(2)-l  to  replace  the  pmposed 
comment's  relei-ence  to  1024.;i4(a)''  with  a 
corrected  I'elerence  to  “ti  ll)24.;i4(h)(  1 )." 


loan,  or  avoieling  fore;e:le).sure;,  or  other 
stcinelarel  .servie:e;r'.s  eluties.”  In  iielelition. 
.see. lion  14()3(a)  of  the  Deielel-Fnink  Ae:t 
iieleleil  sec.tion  ()(k)(l)(D)  to  RESPA 
which  states  that  ti  .servii;e;r  shall  not  fail 
to  ])roviele;  itiformatiem  reigareling  the; 
e)wne;r  eir  a.ssignt;e;  of  a  t)e)rre)we;r's  leiiin 
within  te;n  business  ehiys  of  a  l)e)rre)we;r'.s 
re;e]ue;st.  Ne;ithe;r  Doelel-Erank  Act 
provision  .sugge;sts  that  a  heirrower 
re;eiue;st  te)  e:orre;e:t  an  e;rre)r  e)r  for 
itiformatie)!)  re;gareling  the;  e)wne;r  eer 
assigne;e;  e)f  the;  borrower's  leean  must  he; 
in  the;  form  e)f  a  “ejualifie;et  written 
re;eiue;.st"  te)  trigger  the;  new  se;rvie:er 
pre)hit)itie)tis. 

As  e;xj)laine;el  in  the;  pre)])e)sal.  the; 
bure;au  l)elieveet  that  both  borrowers 
anel  servicers  would  he;  best  se;rve;d  if  the; 
bure;au  were;  to  e:le;arly  iie;fine;  a 
.servie;e;r's  obligatieen  to  ce)rre;e;t  e;rre)r.s  or 
re;.s])onel  te)  inlbrmatie)!!  reepiests  as 
re;epiire;el  by  RESPA  .sections  ()(k)(l)(C) 
cinei  (D)  anel  the  RE.SPA  pre)visie)ns 
re;gareling  e]ualiiie;el  written  re;epie;.st.s. 
Thus,  the;  bure;au  pre)|)ose;el  to  e;.stal)li.sh 
e.eemprehensive,  ])aralle;l  re;{juire;me;nt.s 
fe)r  .se;rvie:e;r.s  to  re;s])onil  to  .spe;e;ifie;el 
neetices  e)f  error  anel  infeermation 
re;e]ue;.st.s.  The;  bure;au  ))re)])o.se;el 
S  1024.3.')  te)  se;t  forth  the;  erreer 
re;se)lutie)n  re;epiire;nie;nt.s  that  se;rvie:e;rs 
weeulel  he;  re;endre;el  to  folleew  to  re;.spe)net 
te)  e;rror.s  as.serteel  hv  borrowers.  The; 
bureau  pre)])e)se;el  §1024.30  to  .set  forth 
the  infe)rmatie)n  re;e]ue;.st  re;epiire;nie;nts 
that  se;rvie:e;rs  weeulel  he;  re;e]uire;el  to 
fblleew  te)  re;s])onet  to  reepiests  for 
informatie)!!  from  t)e)rre)we;r.s.  In  ele)ing 
.se),  the;  bure;au  intenele;el  te;  establish 
se;rvie:e;r  preeceelural  reejuirements  fe)r 
e;rror  re;.sohitie)n  anel  information 
re;epie;.st.s  that  are;  e;e)nsiste;nt  with  the; 
reejuireanents  api)lie:al)le;  te)  a  “ejualifieel 
written  re;(pie;.st''  that  re;late;s  te)  the 
,se;rvie;ing  e)f  a  loan  unele;r  RE.SPA.  Rather 
than  e:re;ate;  overlapping  re;gime;s  that 
might  e;onfu.se;  anel  frustrate  heeth 
borrowers  anel  .se;rvie:e;rs  alike,  the; 
bure;au  inteneled  te)  eaeate  a  uniform 
re;gulate)ry  re;ginu;  by  subsuming  the; 
eiualifieel  writte;n  re;epie;.st  rule;.s  in  the; 
ne;w  re;gime;  e;stal)lishe;el  anel  autheerizeel 
hv  the  De)etel-Frank  Ae:f  fe)r  ne)tice;s  of 
error  anel  re;epie;.st,s  for  infeermatioii  more; 
generally.  The;  bure;au  l)e;lie;ve;el  ,sue:h  a 
single  re;gulatory  re;gime;  would  re;ehie:e; 
the;  l)urele;n  on  heeth  horreewers  anel 
.se;rvie;e;rs  wlu)  eetherwise;  we)uld  e;xi)e;nel 
wasteful  re;se)ure:e;s  navigating  l)e;twee;n 
twe)  .se;parate  re;gulatorv  re;gime;.s  ami 
parsing  Ibrm  re;epiireme;nts  a])])lie:al)le;  te; 
eiualifieel  written  ineepiests.  Te;  that  enel, 
the  bure;au  i)re)])oseel  to  elelete  eairrenl 
§  1024.21  (e).  the  existing  re;gulation.s 
e',e)ne:e;rning  epialified  written  reupiests, 
anel  jireeviele  in.st(;ad  that  a  eiualifieel 
written  reeepiest  asserting  an  erre)r  e)r 
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r(!(|uesting  information  regarding  the 
servicing  of  a  mortgage  loan  would  he 
subject  to  th(!  new  ])rovisions  governing 
notices  of  error  and  information 
r(!(]nests,  as  a])])licahle.''" 

Ifecanse  the  Bunjan  understands  that 
tli(!  majority  of  borrower  com])laints  are 
snhmitliul  orally,  the  Ihirean  ])ro|)osed 
that  l)oth  written  and  oral  notices  of 
error  would  he  subject  to  the  error 
resolution  |)rovisions.  At  the  sanu!  time, 
the  Bureau  recognized  that  ])ermitting 
oral  error  notices  would  significantly 
ex])and  servicers'  responsibility  to 
r(!spond  to  notices  of  error.  To  enable 
.servicers  to  allocate  resources  to 
r(;spond  to  errors  in  a  manner  that 
would  benefit  borrowers,  the  Bureau 
pro]Jo.sed  a  limited  list  of  errors  to 
which  the  error  resolution  ])rovisions 
would  apply.  As  discu.ssed  in  more 
detail  below,  industry  commenters  were 
unanimously  opj)osed  to  applying  error 
resolution  re(|nirements  under  proposed 
5?  1024. 3.'5  to  errors  asserted  orally. 
Consumer  advocacy  group  commenters 
ex])ressed  su])port  for  applying  the 
reciiiirements  under  S  1024.3,')  to  oral 
(!rror  notices,  hut  wen;  stronglv  o])])os(!d 
to  the  proposal  to  limit  those  errors 
subject  to  error  resolution  ])roc(Hlnres 
nmhir  pro])osed  §  1024.3.')  to  a  finite  list. 
Indn.stry  commenters  support (kI 
inclusion  of  a  limited  list.  Ba.sed  on  the 
Bur(!au’s  consideration  of  these 
comments  and  the  analysis  hcdow,  the 
final  rule  does  not  nupure  servicers  to 
comply  with  error  resolution  j)rocedure.s 
imd(!r  1024.3.')  for  oral  notices  of  error. 
At  the  same  time,  the  final  rule  includes 
a  {;atch-all  provision  that  defines  as  an 
error  subject  to  the  error  resolution 
l)rocednre.s  under  §  1024.3.')  errors 
relating  to  the  servicing  of  a  borrower's 
mortgage  loan.  Moreover,  the  final  ride 
provides  that  a  servicer's  policies  and 
jirocedures  should  he  reasonably 
designed  to  ])rovide  information  to 
borrowers  who  are  not  .satisfied  with  the 
resolution  of  a  comjilaint  or  recjuest  for 
information  submitted  orally  of  the 
procedures  for  submitting  written 
notices  of  error  and  information 
reipiests. 

.Some  credit  unions,  community 
hanks  and  their  trade  associations 
asserted  that  the  Bureau  should  exeinjit 
small  servicers  from  mror  resolution 
reiiuirements  under  §  1024.3.')  and 
information  recpiest  nKjnirements  under 
§  1()24.3().  Commenters  argued  that 
small  servicers  effectively  communicate 
with  borrowers  regarding  complaints 
and  information  reijuests.  and  esj)ecially 


Nt)l;il)ly.  ii  iiiiticu!  ol  oiTor  ninv  also  coiistituto 
a  (lirocl  disputo  imdor  Kogidation  V.  u  liicli 
iniplonionts  llio  fair  (irodit  Roijorting  Act.  it  it 
coniplios  with  llio  ro(|uiri!moiits  in  12  (I'K  1022.43. 


disfavored  the  proposed  reipiirement 
that  small  servicers  respond  to  oral 
notices  of  error  and  iiddrmation 
reipiests.  In  contrast,  a  consumer 
advocacy  group  commenter  a.s.serted 
that  exem])ting  small  servicers  would  he 
inappro])riate.  as  all  .servicers  should  he 
ca|)al)le  of  complying  with  error 
resolution  and  information  request 
requirements.  Having  carefully 
considered  these  comments,  the  Bureau 
declines  to  exempt  small  servicers  from 
error  resolution  iirocediires  under 
§1024.3.')  and  information  request 
])rocedure.s  under  §  1 024.30.  As 
discu.ssed  above,  §§  1024.3.')  and 
1024.30,  as  finalized,  do  not  reipiire 
servicers  to  conqily  with  such 
lirocednres  for  oral  submissions  by 
liorrowers.  In  light  of  this  adjustment, 
final  §§  1024.3.')  and  1024.30  primarily 
jirovide  clarification  as  to  existing 
obligations  under  RIvSBA  and 
Regulation  X.  Moreover,  the  burden  on 
all  servicers  is  significantly  mitigated. 

For  the.se  rea.sons,  and  the  rea.sons 
discn.ssed  below,  the  Bureau  declines  to 
(;xempt  small  seiA’icers  from  error 
resolution  and  information  request 
procedures. 

Legal  Authority 

.Section  1024.3.')  implmnents  section 
0(k)(l){(;)  of  RL.SBA,  and  to  the  extent 
the  reipuremiaits  are  also  a])i)licahle  to 
ipialified  written  reipiests.  sections  ()(e) 
and  ()(k)(l)(B)  of  KE.SBA.  Pursuant  to  the 
Bureau's  authorities  under  sections  ()(j). 
0(k)(l)(F),  and  10(a)  of  RFSPA.  the 
Bureau  is  al.so  ado|)ting  certain 
additions  and  certain  exenqitions  to 
the.se  provisions.  As  explained  in  more 
detail  below,  these  additions  anil 
exemptions  are  nece.ssary  and 
appropriate  to  achieve  the  consumer 
protec.tion  purpo.ses  of  RF.SPA, 
including  ensuring  resiionsiveness  to 
consumer  requests  and  complaints  and 
the  ])rovi.sion  and  maintenance  of 
accurate  and  relevant  information. 

3.'){a)  Notice  of  Error 

.Section  ()(k)(l)((])  of  RE.SPA,  as  added 
by  section  14()3(a)  of  the  Dodd-Frank 
Act,  prohibits  .servicers  from  failing  to 
take  timely  action  to  res])ond  to  requests 
of  borrowers  to  c.orrect  c.ertain  errors. 
However,  unlike  section  ()(e)  of  RE.SPA, 
which  sets  forth  specific  rules  for 
submission  of  and  resjionse  to 
“qualified  written  requests,”  .section 
()(k){l)(C)  of  RE.SPA  does  not  specify 
that  borrowers'  requests  to  correct  errors 
must  he  submitted  in  any  particular 
format  to  trigger  the  new  prohibition. 

Propo.sed  §  1  ()24.3.')(a)  .stated  that  a 
servicer  must  comply  with  the 
requirements  of  §  1024.3.')  for  a  notic.e  of 
error  made  either  orally  or  in  writing 


and  that  included  the  name  of  the 
borrower,  information  that  enabled  a 
.servicer  to  identify  the  borrower's 
mortgage  loan  account,  and  the  error  the 
borrower  believed  had  occurred.  .Section 
l()24.3.')(a)  was  intended  to  imjilement 
RE.SPA  .section  ()(k)(l )((]),  with  resjiect 
to  borrower  reque.sts  to  as.serl  errors 
generally,  and  RlvSPA  .section  ()(e),  with 
resjiect  to  qualified  written  reque.sts  hv 
borrowers  to  correct  errors,  hv  defining 
what  constituted  a  pro])er  borrower 
request  within  the  meaning  of  the.se 
provisions.  The  Bureau  received 
comment  on  proiiosed  §  l()24.3.')(a)  and 
is  finalizing  it  with  changes  as 
discus.sed  below. 

.Substance  Over  Form 

rhe  ])ropo.sal  included  proposed 
comment  3.')(a)-2.  which  would  have 
clarified  that  the  substance  of  the  notice 
of  error  would  determine  the  servicer's 
obligation  to  comply  with  the  error 
resolution  requirements,  information 
request  requirements,  or  both,  as 
ap])licahle.  Projiosed  comment  3.')(a)-2 
.stated  that  no  particular  language  (such 
as  "qualified  written  request"  or  “notice 
of  error")  is  necessarv  to  set  forth  a 
notic.e  of  error.  The  Bureau  did  not 
receive  comment  regarding  proposed 
comment  3.')(a)-2  and  is  adopting  it  as 
jiropo.sed. 

Qualified  Written  Requests 

Propo.sed  §  1  ()24.3.')(a)  would  have 
required  a  .servicer  to  treat  a  qualified 
written  reque.st  that  a.sserts  an  error 
relating  to  the  servicing  of  a  loan  as  a 
notice  of  error  subject  to  the 
requirements  of  §  1024.3.').  The  Bureau 
intended  to  propo.se  servicer  obligations 
ajiplicahle  to  qualified  written  reque.sts 
that  were  the  same  as  requirements 
ap])licahle  to  other  notices  of  error  that 
met  the  requirements  for  assertions  of 
error  under  §  1024.3.')(a).  One  consumer 
group  commenter  expressed  support  for 
the  jiroposal  because  it  dis])ensed  with 
technicalities  about  whether  an 
assertion  of  error  constituted  a  valid 
qualifietl  written  reque.st.  A  trade 
association  commenter  said  the  Bureau 
failed  to  define  a  valid  qualified  written 
reque.st  and  .said  that  |)roposed 
§  1024.3.')  does  not  fully  integrate 
.section  ()(e)  of  RhkSPA  into  the  jjropo.sed 
error  resolution  procedures.  Another 
trade  assoc.iation  of  private  mortgage 
lenders  said  the  jiroposal  did  not  make 
clear  what  constitutes  a  qualified 
written  request  and  to  what  extent 
.servicers  must  continue  to  conqily  with 
exi.sting  law  regarding  qualified  written 
reque.sts.  Having  considered  these 
comments,  the  Bureau  notes  that  final 
§1024.31  defines  the  term  “qualified 
written  request.”  In  addition,  as 
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discussed  above,  the  Bureau  has  added 
new  coiiuuent  31  ((|ualilied  written 
re(|uest)-2.  which  clarifies  that  the  (nror 
re.solution  and  iniorniation  nMjue.st 
n!(]uir(!inents  in  1024.3.'j  and  1024. 30 
aj)ply  as  set  forth  in  those  sections 
irresjjeiaive  of  whether  tlie  servicer 
rec(!ives  a  (|ualified  written  re(|uest. 
Finally,  the  Bureau  has  revised 
jiropo.sed  §  l()24.3.'j(a)  to  make  clear  in 
the  final  rule  that  a  (jualified  written 
nupiest  that  asserts  an  error  relating  to 
the  servicing  of  a  mortgage  loan  is  a 
notice  of  error  for  |)ur]K).ses  of  §  1024. 3.'i 
for  which  a  .servicer  must  comply  with 
all  requirements  apjilicahle  to  a  notice 
of  error. 

Oral  Notices  of  Error 

The  Bureau  proposed  to  recpiire 
.servicers  to  coinplv  with  the 
reciuirements  under  1024.35  for  errors 
asserted  hy  a  borrower  either  orally  or 
in  writing.  The  Bureau  believed  this 
approach  was  warranted  because,  based 
on  its  discu.ssions  with  consumers, 
consumer  advocates,  servicers,  and 
indu.strv  trade  associations  during 
outreach,  the  Bureau  learned  that  the 
vast  majority  of  borrower  complaints  are 
assertcul  orally  rather  than  in  writing. 

Tim  propo.sal  solicited  comment 
nigarding  whetli(!r  .sca  vicers  should  lx; 
riupiired  to  comply  with  tlu;  error 
re.solution  nupiirements  under  S  1024.35 
for  notices  of  mror  received  orallv. 

The  Bureau  reccMved  a  mnnher  of 
comments  from  both  consumer  groups 
and  various  industry  memlxus  on  this 
(|ue.stion.  (lonsumer  advocacy  group 
commenters  reiterat(;d  their  support  for 
aj)plying  the  najuinanents  under 
S  1024.35  to  notices  of  error  made 
orally,  noting  that  consumers  most  often 
assert  errors  and  nupiest  information 
orally  rather  than  in  writing.  In  contra.st, 
consumer  commenters  on  Regulation 
Room  disfavored  the  jiroposal's 
ap])lication  of  the  error  resolution 
nujuinanents  under  §  1024.35  to  notices 
of  error  received  orally,  (umsumer 
commenters,  citing  their  negative 
(!X|jeriences  attempting  to  request 
information  from  servicers  orallv,  were 
concianed  that  caiconraging  an  oral 
process  would  weaken  consumer 
protections.  Industry  commenters  akso 
o|)j)os(!d  the  proposal’s  application  of 
the  error  resolution  reipiirements  under 
§  1024.35  to  oral  notices  of  error,  albeit 
for  different  reasons.  Industrv 
commenters  as.serted  that  applying  error 
re.solution  nupiirements  to  oral  notices 
of  error  would  create  new  burdens  for 
servicers  regarding  tracking  the  notices 
of  error  and  monitoring  borrowers’ 
receipt  of  written  acknowledgements 
and  responses.  Industry  commenters 
further  stressed  that  a  written  process 


would  ])rovide  more  clarity  and 
certainty  as  to  the  nature  of  the  error  the 
borrower  asserted  and  the 
communications  from  the  servicer  to  the 
borrower  during  the  conversation. 
Further,  industry  commenters  asserted, 
written  notices  of  error  would  helj) 
avoid  situations  in  which  the  horrowiu' 
and  servicer  have  differing  recollections 
as  to  the  content  of  the  borrower’s 
notice  of  error  and  the  servicer’s 
resiionse  during  the  conversation. 

Ah.sent  a  written  record,  commenters 
said,  servicers  would  need  to  record 
conversations  with  borrowers  to 
minimize  the  significant  litigation  risk. 
Idle  commenters  asserted  that  recording 
conversations  could  he  especially  costly 
for  small  servicers  and  would  reipiire 
the  borrower’s  consent  in  many 
jurisdictions.  Some  industrv 
commenters  also  noted  their  belief  that 
RESFA  recpiinis  that  borrowers  assert 
errors  in  writing. 

Many  of  the  concerns  articulated  by 
industrv  commenters  were  consistmil 
with  tho.se  expressed  by  small  entitv 
repre.sentatives  with  whom  the  Small 
Business  Review  Fanel  conducted 
outreach  in  advance  of  the  proposal. 

'I’lie  Small  Business  Review  Fanel 
recommended  that  the  Bnrcum  consider 
reipiiring  small  servicers  to  comply  with 
the  error  resolution  jn'ocedures  under 
^  1024.35  only  when  borrowers  asserted 
errors  in  writing.””  The  Small  Business 
Review  Fanel  akso  recommended  that 
the  Bureau  consider  ado])ting  a  more 
llexihle  process  for  tracking  errors  and 
demonstrating  c:ompliance  that  could  he 
used  hy  small  .servicers."’" 

'I’he  Bureau  had  anticipated  many  of 
these  comments  and  had  pro])osed  to 
delimit  the  category  of  i.ssues  that  could 
he  rai.sed  through  the  error  proce.ss  to 
mitigate  the  challenges  of  identifying 
oral  assertions  of  error.  Nonetheless, 
after  consideration  of  the.se  comments 
and  the  comments  received  with  resjiect 
to  the  Bureau’s  definition  of  error  as 
discussed  below,  the  Bureau  is 
amending  ])roj)osed  §  1024.35(a)  to 
a])])ly  the  error  resolution  recpiirements 
under  §  1024.35  solely  to  notices  of 
error  received  in  writing,  and  the 
Bureau  is  broadening  the  definition  of 
error  as  well.  While  borrowers  may 
continue  to  a.ssert  errors  orallv,  servicers 
will  not  he  recpiired  to  comply  with  the 
formal  error  re.solution  nujuinanents 
outlined  in  4}  1024.35  for  such  assertions 
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of  errors.  Instead,  the  Bureau  has  added 
§  1024.38(h)(l  )(ii),  which  giaierally 
reijuires  that  servicers  maintain  jiolicie.s 
and  jirocedures  that  are  reasonably 
designed  to  ensure  that  the  .servicer  can 
investigate,  resjiond  to,  and,  as 
ajijirojiriate,  make  corrections  in 
resjion.se  to  conijilaints.  whether  written 
or  oral,  assiated  hy  horrowia's.  In 
addition,  the  Bureau  has  added  a 
nujuinaiient  in  1024.38(h)(5)  that 
servicers  establish  jiolicies  and 
Jirocedures  reasonably  designed  to 
achieve  the  objective  of  informing 
borrowers  of  the  jirocedures  for 
submitting  written  notices  of  error  set 
forth  in  §  1024.35  and  written 
information  recjuests  set  forth  in 
§  1024.30. 

The  Bureau  believes  that  imjiosing  the 
formal  recjuirements  under  §1024.35 
only  to  written  notices  of  error  and 
addressing  oral  notices  of  error  instead 
through  the  jiolicies  and  jirocedures 
recjuirements  under  §  1024.38  strikes  the 
ajijirojiriate  balance  between  ensuring 
resjionsiveness  to  consumer  requests 
and  conijilaints  and  mitigating  the 
burden  on  servicers  of  following  and 
demonstrating  comjiliance  with  sjiecific 
Jirocedures  with  resjiect  to  oral  notices 
of  error.  The  Bureau  believes  that  the 
need  to  jirovide  additional  flexibility  to 
servicers  with  resjiect  to  resjionding  to 
oral  noticies  of  error  is  jiarticnlarly 
necessary  in  light  of  the  Bureau’s  further 
decision,  as  discussed  below,  to  exjiand 
the  list  of  covered  errors  under 
§  1024.35  to  include  a  catch-all 
jirovision  for  errors  relating  to  the 
servicing  of  mortgage  loans.  On  the  one 
hand,  the  Bureau  is  jiersuaded,  for  the 
reasons  discussed  further  below,  that  it 
should  not  delimit  the  set  of  i.ssues  that 
consumers  should  he  able  to  raise 
within  the  error  re.solution  proc:es.s.  On 
the  other  hand,  the  Bureau  also  is 
Jiersuaded  that  determining  from  a 
telejihone  call  from  a  borrower  to  a 
serx'icer  whether  the  borrower  is 
asserting  an  error  rather  than  simjily,  for 
examjile.  jiosing  a  cjuestion  can  he 
challenging.  Drawing  this  line — and 
triggering  the  inve.stigation  and  resjionse 
recjiiirement  with  resjiect  to  errors — 
would  he  exjionentially  more  difficult  if 
any  concern  relating  to  the  servicing  of 
the  horrower’s  mortgage  loan  could 
constitute  an  error. 

The  final  rule  will  thus  recjuire 
servicers  to  maintain  jiolicies  and 
Jirocedures  reasonably  designed  to 
ensure  that  servicers  investigate, 
resjiond  to  and,  as  ajijirojiriate,  re.solve 
oral  c:omjilaints  on  a  more  informal 
basis,  without  having  to  follow  the 
formal  error  re.solution  requirements,  so 
long  as  the  servicer  has  jiolicies  and 
Jirocedures  reasonably  clesigned  to 
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onsuro  that  horrowars  aro  intormod  of  ht  • 

the,  writton  error  resolution 

At  the  same  time,  the  final  mle  • 

p.,,vicle  a  broader  definition 

suhjeet  to  the  reiiuirements  oi  ^ 

borrower's  Representative  apjin 

Proposed  comment  :}.'-da)-l  would  (i(e)( 

have  clarified  that  a  notice  ol  error  quah 

submitted  hv  an  at>ent  oi  the  horrowei  belie 
is  considered  a  notice  of  error  submitted  appr 
hv  the  borrower.  Proposed  comment  pro  i 

q^al-l  would  have  further  tiermitted  ,uch 

servicers  to  undertake  rea.sonahle  hoir 

l,roc.edures  to  determine  it  a  person  who  app 
claims  to  be  an  agent  of  a  borrower  has  noti 
authoritv  from  the  borrower  to  ac  on  hori 

the  borrower’s  behalt.  Several  mdustr\  dift 

commenters  said  it  would  he  costly  and  pay 
burdensome  to  determine  whether  a  ser' 

third  partv  has  authority  to  act  on  a  hm 

hurrower’s  behalf.  Many  reipiested  km 

clarification  as  to  what  the  Bureau  ach 

hidieves  constitutes  acting  on  the  (tei 

l„;rrower’s  behalf.  Ihirther.  some  aj 

imhistrv  commenters  expressed  c.onci.i  hn 

potential  liability  for  the  impropei  „tl 
release  of  information,  including  the  ap 

risk  of  violating  State  or  1-ederal  iirivaiA  ap 
laws,  as  well  as  xvhat  comnunders 
perceived  to  he  increased  risk  ot 

identitv  theft  and  hand,  kmally.  a  lew 
iudustry  commenters  took  the  position 
that  oniv  the  borrower,  hut  not  the 

Borrower's  agent,  shouhl  he  pernuttecl  to  u 

■in^jf'rl  iiotice.s  oi  error.  , 

‘  Section  (i(e)(1  )(A)  o\  KKSBA  states  U 

Unit  a  (pialified  written  request  may  he  P 
provided  hv  a  "borrower  (or  an  agent  ol  (i 

Ibo  borrower).'' Thus,  one  consumer  s 

advocaev  group  commenter  noted  at 
the  in-oposal  to  permit  borrowers  age  ds  c 
to  submit  notices  of  error  is  consistent  i 
with  the  statutory  requirement.  1 

Consumer  groups  also  reque.sted  that  the  I 
Bureau  clarify  that  the  ^  ' 

error  resolution  will  not  toll  during  he 
period  in  which  the  servicer  ^tUnupts  to 
validate  through  reasonable  policies  and 
tn-ocednres  that  a  third  partv  purpoi  ting 
to  act  on  a  horro\ver’s  behalt  is.  in  fac.  . 
an  auent  of  the  borrower. 

Having  considered  these  comments, 
the  Bureau  is  amending  proposed 
comment  :c'-da)-l  to 
concerns  about  potential  liahdit\  toi 
improper  release  of  information.  1  he 
final  comment  clarifies  that  serviceis 
mav  have  reasonable  procec hires  to 
determine  if  a  iierson  that  claims  to  he 
an  agent  of  a  borrower  has  authority 
from  the  borrower  to  act  on  the 
Borrower's  behalf,  for  example,  by 
reipiiring  inirported  agents  to  provide 

documentation  from  the  borrower 

stating  that  the  purported  agent  is  acting 

on  the  borrower's  behalf.  Upon  mceipt 

of  such  documentation,  the  servu.er 
shall  treat  a  notice  of  error  as  having 


Boon  snhmitted  by  the  borrower.  1  he  repo 

Bureau  acknowledges  that  reipiiring  n  c. 

servicers  to  respond  to  error  notices  > 

submitted  by  borrowers’  agents  is  inoie  tc^ 
c:ostlv  than  limiting  the  reipiiremei d  U,  loan, 

borrowers’  notices,  hut  notes  that  tins  j 
aiuiroach  is  consistent  with  sectmn 
(i  ( )( 1  )(A)  of  RlvSBA  with  respect  to  a 

;*;llifu:.Uvrinonn.quosVrl,omnv»u  .mp 

I'elieves  that  it  is  necessary  and  1 

. . 'It 

protection  purposes  ol  Rl^M  A, 
including  ensuring  resimnsiveness  B 

l„,rroAver  reipiests  and  '  J*;;, 

applv  this  recpiirement  to  all  wi  ittc.i  ^ 

notices  of  error,  especially  since  ■  ■ 

Borrowers  who  are  ' 

difficultv  in  making  their  mortgage  1 

pavments  or  in  dealing  with  their  Bn 

servicer  may  turn,  for  example,  to  a  eni 

housing  counselor  oi  othei 

knowledgeable  persons  to  assist  them  in  wc 
addressing  siu;h  issues.  1  he  Bureau  Bi 

declines  to  define  further  the  term  pr 

•■auent .”  The  concept  ot  agency  has  re 

n  historicallv  been  defined  under  State  or  m 

ir  other  appUeahle  law.  Thus,  it  is  a 

approin  iate  for  the  deiinition  to  deter  to  B 
y  applicable  State  law  regarding  agents.  S 

:g'j(h)  Scoiie  of  Krror  Resolution 

Section  (i(e)  of  RRSBA  requires  p 

,  servic.ers  to  respond  to  "(lualdiect  p 

written  requests”  assert  mg  e 

iti  reciuesling  iidormation  relating  to  tin-  ,. 

a  t«lo,ally..,,lat,al  moilRaso  , 
Ilian  .Siidiiin  Uli'.Kal  of  Hio  Doilil-l'rank  , 
,  Act  amended  RESBA  to  add  .section 

of  (i(k)(l )((’.).  which  .states  that  a  servicei  , 

sdudlimt  "fail  to  take  timely  action  to 

t  resiiond  to  a  borrower’s  reipiest  to 
nts  correct  errors  relating  to  allocation  ol 

,  pVvments,  final  balances  lor  purpo.sesoi 

oaving  off  the  loan,  or  avoiding 

,|ui  foriiolosnrn.  or  oil, or  stanilaril  sorvioor  s 
duties.”  The  Bureau  lielieves  that 
he  standard  servicer  duties  are  those 
s  to  tvpicallv  undertaken  by  servicers  in  the 
and  ordinary  course  ot  business  ‘‘ll’ 

tin<>  include  not  only  the  obligations  that  an, 

I  t  "  siiecificallv  identified  in  .section 

(UkKlKC)  of  RKSBA,  hut  also  those  ^ 

ts,  duties  that  are  defined  "  -ule  is 

RESPA.  as  imiilemented  by  this  lule,  a. 
rs’  well  as  duties  customarily  undertakeii 
r  the  hv  servicers  to  investors  and  consumers 
e  Bi  c:onnection  with  the  servicing  ol  a 

rs  mortgage  loan.  These  standard  servici.i 
duties  are  not  limited  to  duties  that 
,  Be  constitute  “servicing,  as  de hned  n  Ui  • 
V  rule,  and  include,  for  example,  dutn.s  to 

coinplv  with  investor  agreements  and 
servicing  program  guides,  to  advam.e 
ido  pavments  to  investors,  to  process  am 
pursue  mortgage  insurance  claiins,  to 
acting  monitor  coverage  lor  insunmce  (ag., 
■pint  hazard  insurance),  to  monitor  tax 
’.r  delinquencies,  to  respond  to  borrowers 

ng  regarding  mortgage  loan  iirohlenis,  o 


report  data  on  loan  performance  to 
investors  and  guarantors,  and  to  work 
with  investors  and  borrowers  on  options 
to  mitigate  losses  for  defaulted  mortgage 
loans."" 


Limited  List 

The  Bureau  iiroiiosed  §  1024. 35(h)  to 
i, ,'iti,:"i,s.i, kin  Wk)l1  )(('•) 

Proposed  (?1024.:i5(h)  set  forth  a  limited 
list  of  errors  to  which  the  error 
resolution  provisions  would  apply. 

Bureau  proiiosed  a  limited  list  because 
it  believed  such  a  list  would  iirovide 
certaintv  to  both  borrowers  and 
servicers  regarding  the  types  ot  errors 
that  are  subject  to  the  error 
process.  Further,  as  discussed  ahoy,  the 
Bureau  believed  a  limited  list  would 
enable  servicers  to  allocate  resources  to 
respond  to  errors  in  a  manner  that 
would  ultimately  benefit  borrowers.  The 
Bureau  also  i.onsidered  that  it  was 
tiroiiosing  to  retiuire  servicers  to 
resiiond  to  both  oral  and  written  erroi 
notices  and  information  req)iests  in 
compressed  time  iieriods. 

Bureau  considereil  the  leedhac.k  the 
Small  Business  Review  Panel  received 
from  small  entity  representatives 
regarding  Nvhether  the  error  resolution 
procedures  should  include  a  caU.h-al 
provision  to  the  enumerated  list  ot 
errors.  In  general,  small  entity 

renreseiitatives  commented  lavoiahh  c  i 

"  the  Bureau's  jn-oposal  to  delimit  the  hs 
of  errors. 

The  Bureau  solicited  comment 

regarding  whether  the  list  of  errors  to 

which  error  resolution  procedures 
would  apply  should  include  a  cat(.h-all 
orovision  or  he  limited  to  an 
Imumerated  list.  Industry  commenters 
supported  the  establishment  ol  a  limited 
list  of  errors,  noting  certainty,  clarity, 
and  notice  as  its  primary  henelits. 

,  Consumer  group  commentms  geneially 
opposed  limiting  notices  of  eiTor  to  an 
enumerated  list.  Consumer  advocates 
asserted  that  the  proposal  was  a 
departure  from  and  offered  fewer 
,  consumer  protections  than  the  existing 
(uialified  written  reipiest  process  niidei 
section  (i  of  RESPA.  which  incorporates 
-i  catch-all  provision  for  errors  relating 
to  the  servicing  of  a  borrower’s  mortgage 
loan.  Some  consumer 
the  reference  in  section 
RESPA  to  "standard  servicer  s  duties, 
and  argued  that  the  catch-all  provision 
1 should  likewise  cover  all  errors  relating 
U)  "standard  servicer's  duties,  hi 

addition,  some  consumer  group 
,,imin«nuirsn,iui<lllu,niii(lnaliini(il 

to 

."'In  pmviiiing  llu'sn  "xainplos.  llio 
makin"  n<>  judsmnnl  rnsaidmu  \vlu.lli.!r  Inn  '‘tH 
vers  wiiliin  ’ 

to  ruin. 
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mortgage  servicing  and  cautioned  that  a 
limited  list  of  covered  errors  lacks  the 
Ilexihility  nece.ssary  to  ensure  that 
consumers  will  lx;  adecinately  protected 
as  s(!rvicing  practices  (U’olve. 

Alter  consideration  of  these 
comments,  anil  as  discnssiul  further 
hidow.  the  Ihiriian  has  decided  to  revi.se 
jiropiKsed  §  1 024.3.'i(h)  to  inclndi!  a 
catch-all  that  includes  as  an  error  errors 
ndating  to  the  servicing  of  a  borrower's 
mortgage  loan.  In  addition,  as  di.scnssed 
below,  final  ^  1()24.3.'i(l))  snh.stanlively 
retains  the  enumerated  errors  listed  in 
the  proposal.  The  Hnrean  believes 
revising  projiosed  l()24.3.'j(l))  in  this 
manner  is  nece.ssary  and  approjiriate  to 
achieve  the  consumer  protection 
purposes  of  RlvSl’A.  including  ensuring 
responsivene.ss  to  consumer  reipie.st.s 
and  comj)laints  in  light  of  the  fluidity  of 
the  mortgage  market  and  the  inability  to 
anticipate  in  advance  and  delineate  all 
types  of  errors  related  to  servicing  that 
borrowers  may  encounter,  and  which 
should  he  snhjiu;!  to  the  error  resolution 
process  nmUa'  4}  1024. to  pri!vent 
borrower  harm.  At  the  .same  time,  the 
Hnrean  hidirn’es  that  the  costs  and 
burdens  created  by  having  a  more 
expansive  definition  of  the  term  error 
are  significantly  miligatiMl  hiicause.  as 
discnssiul  above,  the  final  rule  applies 
error  resolution  rei|nirement.s  under 
S  1024. .3.')  oidy  to  written  assertions  of 
error.  Moreover,  the  final  rule 
implements  an  error  resolution  ])roce.ss 
that  is  consistent  with  the  exi.sting 
jirocess  for  responding  to  qiialified 
written  riupie.sts  under  RlvSHA  .section  0. 
which  includes  a  catch-all  for  servicing- 
related  errors. 

(u)vered  Frrors 

The  Hnrean  projjosed  comment  3.'5(b)- 
1.  which  would  have  clarified  that  a 
.servicer  would  not  he  required  to 
comply  with  the  requirements  of 
proposed  ^  1024.3.'5(d)  and  (e)  if  a  notice 
related  to  something  other  than  one  of 
the  ty))es  of  errors  in  pro|)o.sed 
S  l()24.3.'>{b).  The  proposed  comment 
provided  examples  of  categories  of 
excluded  errors  that  would  not  be 
considered  covered  errors  ])nr.snant  to 
proposed  §  1024. .3.1(1)).  These  included 
matters  relating  to  the  origination  or 
nnderwriting  of  a  mortgage  loan,  matters 
relating  to  a  snhsiuinent  sale  or 
.secnritiztition  of  a  mortgage  loan,  and 
matters  relating  to  a  determination  to 
.sell,  assign,  or  transfer  the  servicing  of 
a  mortgage  loan. 

Industry  commenters  supported  the 
proposed  exclusion,  noting  that  the 
categories  the  Hnrean  pro|)osed  to 
exclude  are  unrelated  to  servicing  and 
largely  beyond  .servicers'  knowledge. 
Some  consumer  gronj)  commenters 


objected  that  the  proposed  exclusions 
were  overly  broad.  The  Hnrean  believes 
that  a  mortgage  servicer  is  generallv  not 
in  a  ])osilion  to  investigate  or  re.solve 
borrower  complaints  regarding  |)olential 
errors  that  may  have  oc.cnrred  during  an 
origination,  nnderwriting.  sale,  or 
securitization  process.  Accordingly,  the 
Hnrean  is  adopting  comment  3.')(h)-l 
substantially  as  pro|)osed.  The  final 
comment  clarifies  that,  in  addition  to 
1 024.3.1(11)  and  (e).  servicers  need  not 
com])ly  with  §  l()24.31(i)  with  respect  to 
a  borrower's  assertion  of  an  error  that  is 
not  defined  as  an  error  in  1024.31(1)). 
Final  comment  31(b)-1  also  includes  a 
clarification  that  the  failure  to  transfer 
accurately  and  timely  information 
relating  to  a  borrower's  loan  account  to 
a  transferee  servicer  is  an  error  for 
pnrpo.ses  of  ^  1024.31.  while  matters 
relating  to  an  initial  determination  to 
transfer  servicing  are  not. 

A  trade  association  of  reverse 
mortgage  lenders  also  commented 
regarding  the  scope  of  the  error 
resolution  ])rocednres,  urging  the 
Hnrean  to  exclude  reverse  mortgages 
from  the  .sco])e  of  covered  error.  Having 
considered  this  comment,  the  Hnrean 
notes  that  servicers  of  reverse  mortgage 
tran.sactions  are  alreadv  subject  to  the 
qualified  written  request  procedures  set 
forth  in  section  ()(e)  of  RlvSFA  and 

1024.21  (e)  of  Regulation  X.  likewise. 
|)ur.snant  to  final  ^  1024.30.  tlie  error 
resolution  leqnirements  under  1024.31 
a])])ly  to  rever.se  mortgage  transactions 
that  are  mortgage  loans,  as  tliat  term  is 
defined  in  final  1024.31.  Accordinglv. 
to  the  extent  that  a  borrower  a.sserts  an 
error  under  §  1024.31  that  is  applicable 
to  such  a  reverse  mortgage,  the  servicer 
shall  com])ly  with  error  resolution 
])rocedure.s  as  to  the  error.  For  example. 
l)ecau.se  §  1024.30  generally  excludes 
servicers  of  reverse  mortgage 
tran.sactions  from  ^  1024.41,  errors 
a.sserted  under  S  1024.31(1))(0)  and  (10). 
discn.ssed  below,  are  not  applicable  to 
rever.se  mortgage  transactions. 

3r)(l))(i) 

Proposed  1024.31(h)(1)  would  have 
included  as  a  covered  error  a  servicer's 
failure  to  acc.e])t  a  jiavment  that 
conforms  to  the  .servicer's  written 
requirements  for  the  borrower  to  follow 
in  making  payments.  The  Hnrean 
proposed  1 024.31(b)(l )  to  implement, 
in  part,  section  ()(k)(l)((])  of  RH.SHA  with 
respec.t  to  borrower  requests  to  correct 
errors  relating  to  allocation  of  payments 
for  a  borrower's  account  and  “other 
standard  servicer's  duties.'' 

A  failure  to  acce])t  a  ])roper  |)ayment 
will  necessarily  have  im])lications  for 
the  correct  application  of  borrower 
])ayments.  Tlie  Hureau  further  believes 


that  j)ro])er  acceptance  of  ])ayment.s  is  a 
standard  servicer  duty.  Moreover, 

])roper  accei)tance  of  payments  is,  by 
definition,  servicing,  and  already 
subject  to  the  iiualified  written  request 
procedure  set  forth  in  section  ()(e)  of 
KlvSHA  and  current  (^H)24. 21(e)  of 
Regulation  X.  The  Hnrean  did  not 
receive  comment  regarding  ])roposed 
§  1()24.31(1))(1 )  and  is  ad()])ting  it  as 
proposed. 

3r)(h)(2) 

Proposed  §  1 024.31(1))(2)  would  have 
included  as  an  error  a  servicer's  failure 
to  a])])!)’  an  accepted  ])ayment  to  the 
amounts  due  for  principal,  interest, 
escrow,  or  other  items  ])ur.suant  to  the 
terms  of  the  mortgage  loan  and 
a])])lical)le  law.  The  Hnrean  pro])o.sed 

1()24.31(1))(2)  to  im])lement,  in  part, 
.section  ()(k)(l)(C)  of  RFSPA  with  respect 
to  borrower  reijiiests  to  correct  errors 
relating  to  the  allocation  of  payments  for 
a  borrower's  account  and  other  standard 
.servicer  duties.  Proper  allocation  of 
payments  is  also,  by  definition, 
servicing,  and  alreadv  subject  to  the 
qualified  written  request  ])rocedure.s  set 
forth  in  .section  ()(e)  of  RFSPA  and 
current  ^1024. 21(e)  of  Regidation  X. 

The  Hureau  did  not  receive  comment 
regarding  proposed  S  lt)24.31(l))(2)  and 
is  ado])ting  it  as  ])roposed. 

31(h)(3) 

Proposed  ^  1  ()24.31(1))(3)  would  have 
included  as  an  error  a  servicer's  failure 
to  credit  a  payment  to  a  borrower's 
mortgage  loan  account  as  of  the  date  of 
receipt,  where  such  failure  results  in  a 
charge  to  the  consumer  or  the  furnishing 
of  negative  information  to  a  consumer 
re])orting  agency.  The  Hureau  ])roposed 
§  l()24.31(t))(3)  to  im])lement.  in  ])art, 
section  ()(k)(l)(C)  of  RF.SPA  with  respect 
to  borrower  requests  to  correct  errors 
relating  to  the  allocation  of  payments  for 
a  borrower's  account  and  other  standard 
servicer  duties.  A  failure  to  credit  a 
payment  as  of  the  date  of  receipt  may 
have  implications  for  the  correct 
application  of  borrower  payments.  A 
.servicer's  failure  to  credit  a  payment 
])rom])tly  may  can.se  the  .servicer  to 
re))ort  to  a  borrower  improper 
information  regarding  the  amounts 
owed  hv  the  borrower  and  may  cause  a 
.servicer  to  misa])])ly  other  ])ayments 
received  by  the  borrower.  Further,  a 
.servicer's  failure  to  credit  borrower 
l)ayments  pronq)tly  may  generate 
impro])er  late  fees  and  other  charges. 
The  Hureau  further  believes  that  ])rom|)t 
crediting  of  borrower  ])ayments  is  a 
standard  servicer  duty  as  set  forth  in 
section  ()(k)(l)((])  of  RF.SPA.  The  Hureau 
also  observes  that  ])rompt  crediting  of 
borrower  payments  is,  by  definition. 
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sorviciiif^  and,  tlnn'oton;.  is  siihjtu.t  to  tho  i)ay 
oualificul  writton  nuiuost  procnduro  sot  acc 
forth  in  scu.tion  (i(o)  oi  RHShA. 

As  tho  Hnroan  notod  in  tho  2012  wh 

Kl'iSPA  ScM  vicing  l’roi)osal.  pronii)t  cd  i 

croditing  of  pavmonts  to  oonsinnors  is  ^  H 
nupurod  by  sootion  12‘)1'  of  T11,A.  whioli  dol 
was  addod  bv  sootion  1404  ol  tbo  Dodtl-  a  ji 
I’rank  Act  and  will  bo  iinploinontcul  by  ao( 
§  1020.:5()(o)(l]  in  tbo20i:{TlLA  vu 

Sorvioing  Final  Knlo.  I'or  a  inortgago  Bo 

loan  soonnul  by  a  in  inoii)al  dwolling.  roc 
'I'lLA  sootion  12t)F  inandatos  that  wi 

sorvioors  shall  not  fail  to  orodit  a  tin 

icayinont  to  a  oonsninor's  loan  aoc:onnt  bo 
as  of  tlu!  date;  of  rooenpt .  oxocejet  wbcni  a  so 
dolay  in  oroditing  doccs  not  rosnlt  in  any  hi 
obargo  to  tbo  oonsinnor.  or  in  tluc 
fnrnisbing  of  nogativo  information  to  a 
oonsinnor  roiiort  ing  agonoy .  Soo  1  .'i 
U.S.C.  Ibibtf.  TILA  siiotion  12t)F 
providos  a  spooifii;  oxoojition  toi 
payinonts  that  do  not  oonform  to  a 
sorvioor  s  writton  rocjniroiniaits,  but 

nonotbobiss  aro  ao-o(!])tod  by  tbo 

sorvioor,  in  wbic:b  oaso  tbo  sorvioor  sbal  1  v 
orodit  tbo  jiavmont  as  ot  fivo  days  aitor  ■‘i 

rcH:oipt..Soo  If)  U.S.C.  l(i:Bmb). 

Sorvioors  of  inortgago  loans  oovicrod  by  S 
TILA  .sootion  12t)F  bavo  a  duty  to 

ooniiily  with  that  iirovision.  J 

A  orodit  union  and  a  non-bank  • 

sorvioor  oonnnontod  on  propo.sod  • 

S  1()24.:i5(bK:t).  Tbo  c:rodit  union  • 

rocjnostod  groator  floxibility  as  to  ' 

payinonts  roooivod  ontsidi;  ol  tbo  < 

.sorvioor’s  oiiorating  hours  or  at  tbo  imd  i 
of  tbo  businoss  day.  I  bo  non-bank  ' 

sorvioing  ooinjiany  rocpiostod 
olari  boat  ion  that  tbo  in  ciposal  was  not 
intondod  to  impact  sorvioors  ability  as 
to  sobodulod  intorost  loans  to  orodit  an 
aooonnt  as  of  tbo  roooiiit  dato  and  api)ly 
pavmont  as  of  tbo  sobodulod  duo  dato. 

Tbo  Buroan  boliovos  §  l()24..15(l)Kd)  as 
proposod  would  bavo  providod 
sorvioors  .siiffioiont  floxibility  to  orodit 
payinonts.  as  it  would  bavo  limitod 
(irrors  to  wboro  tlu^  lailuro  to  caodit  a 
jiaymont  as  of  tbo  dato  of  roooijb  ro.snlts 
in  a  obargo  to  oonsumors  or  tmnisbing 
of  nogativo  information  to  a  orodit 
rojiorting  agono.y.  Novortboloss.  tbo 
Bnroau  rooognizos  that  tboro  would  bo 
littlo  oonsinnor  bonolit  to  subjooting 
sorv'ioors  to  jiotontially  ovoilajjping 
standards  as  to  promiit  c.roditing  of 
borrowors’  aoooimts.  At  tbo  samo  timo. 
for  tboso  loans  that  aro  not  siibjoot  to 
TILA  sootion  12t)F,  tbo  Bnroau  boliovos 
that  it  would  bo  inappropriato  to  oxtond 
tbo  roqniromonts  ot  that  provision 
boyond  tbo  soo])o  mandatod  by 
Congross,  as  implomontod  by 
§  H)2(i.:i(i(o)(l]  of  tbo  201  :i  TILA 
Sorvioing  Final  Riilo.  Aoo.ordingly.  tbo 
Bnroau  is  rovising  tbo  proiiosod 
languago  in  final  ^  1024.:L'1(1)K:i)  to  mako 
oloar  that  a  sorvioor's  failnro  to  orodit  a 


iiaymont  to  a  borrowor’s  inortgago  loan 
ao(;onnt  as  of  tbo  dato  of  roooijjt  is  an 
orror  only  in  tbo.so  oironmstanoos  in 
wbiob  tbo  failnro  to  orodit  as  ot  tbo  dato 
of  roooipt  would  oontravono 
^  l()2().:i()(o)(l)-  tonal  S  1B24.:trj(b)(:5) 
dofinos  as  an  orror  tbo  failnro  to  orodit 
a  iiaymont  to  a  borrowor’s  mmtgago  loan 
aooonnt  as  ol  tbo  dato  ot  roooipt  in 
violation  of  12  CFR  l()2().;ili(i'.)(l). 
Boi;anso  sorvioors  will  alroady  bo 
rocpiirod  to  comply  with  ^  102().2L(o)(l) 
with  rosiioot  to  ooitain  inortgago  loans 
Iboy  sorvioo.  tbo  Bnroau  doos  not 
boliovo  that  dofining  tboir  failnro  to  do 
so  as  an  orror  impo.sos  additional 
burdon  on  sorvioors. 


:i5(bK4) 

Ib-oimsod  I()24.:i5(t))(4)  would  bavo 
inoliidod  as  an  orror  a  sorvioor's  failnro  p 
to  mako  disbnrsomonts  from  an  osorow 
aciooimt  tor  taxos.  insuranoo  promiinns, 
or  otbor  obargos,  inolnding  obargos  that  ^ 
tbo  borrowor  and  sorvioor  bavo  p 

voluntarily  agrood  that  tbo  sorvioor  j, 

sboiild  ooiloot  and  pay.  as  rocpiirod  by  ^ 
o.urront  §  1 024.1 7(k)  and  proposod  1 

§  1024.34(a).  or  to  rotund  an  o.sca'ow 
ao.o.onnt  balanoo  in  a  timoly  mannoi  as  ^ 
rocinirod  by  proposod  ^  1024.34(1)).  tbo  ^ 

Bnroau  proposod  ^  1024. 3.')(b)(4)  to  ^ 

implomont.  in  part,  .soclion  0(k)(l)(C)  of  , 
Rl'kSBA  with  rospoo.t  to  borrowor 
rocpiosts  to  o.orroil  orrors  rolating  to  tbo 
alloo.ation  ot  jiaymonts  tor  a  borrowoi  s 
ac;c;onnt  and  otlior  standard  .sorvic:or 
clntios. 

In  tbo  normal  oonr.so  ot  Imsmoss, 
sorvioors  typic:ally  ongago  in  oolloc.ting 
iiaymonts  from  borrowors  to  tnnd 
osorow  aoc:c)imts  and  cti.sbnrso  payinonts 
from  osorow  aoo.cnmts  to  pay  borrowor 
obligations  for  taxos.  insiiraiicio 
promiinns.  and  otbor  cdiargos.  Sorvioors 
typio.allv  nndortako  this  obligation  on 
bobalf  of  invostors  boc:anso  a  borrowoi  s 
maintonaniio  of  an  osiirow  aoc.onnt 
rodniios  risk  for  invostors  that  nniiaid 
taxos  may  gonorato  tax  lions  that  aro 
bigbor  in  priority  than  a  londor  s 
inortgago  lion  and  that  unpaid  insiiranc.i. 
may  oanso  lajisos  in  insuranoo  c:ovomgo 
that  prosont  risk  for  invostors  in  tbo 
ovont  of  a  loss.  Sorvio.ors  aro  rocpiirod  to 
mako  disbnrsomonts  from  oso.row 
ao.o.onnts  in  a  timolv  mannor  jmrsnant  to 
soclion  ()(g)  of  RlvSi’A  and  aro  rocpiirod 
to  ao.o.onnt  for  tbo  funds  caoditod  to  an 
o.scaow  aocanmt  pursuant  to  .soclion  10 
;1  of  RFSt^A.  In  addition,  tbo  propor 
clisbnrsomont  ot  osca'ow  funds  is,  by 
dofinition,  sorvicang  and.  tboroforo.  is 
lairrontly  snl)ioc:t  to  tbo  cpialifiod  writton 
rocpiost  jjroo.odnro  sot  forth  in  soo.tion 
(i(o)  of  RESPA  and  c.nrront  §1024.21(o) 
of  Rognlation  X.  A  orodit  union 
ko  iiommontor  agrooct  that  proposod 
1  ^  1024.3.')(t))(4)  sboiild  oonstitnto  an 


orror.  l'’or  tbo  roasons  sot  tortii  above) 
and  in  tbo  proposal,  tbo  Bnroau  is 
adojiting  1024.35(b)(4)  as  jiroposod. 

35(1))(5) 

Proimsod  §1024. 35(1))(5)  would  bavo 

inoliidod  as  an  orror  a  .sorvioor’s 
imposition  ot  a  too  or  obargo  that  tbo 
.sorvicair  lac:ks  a  roasonablo  basis  to 
impose)  111)011  tbo  borrowor.  t  bo  Biiroan 
proposod  §1024. 35(b)(5)  to  implomont. 
in  part,  sootion  ()(k)(l)(C)  of  RESPA  with 
rospoot  to  standard  sorvioor  clntios.  Tbo 
Bnroau  boliovos  that  it  is  a  typical 
sorvioor  cliitv.  both  to  tbo  boriowoi  and 
to  tbo  .sorviiior's  principal,  to  onsnro  that 
tbo  sorvioor  has  a  roasonablo  basis  to 
imposo  a  obargo  on  a  borrowoi. 

Tbo  Bnroan  boliovos  that  sorvioors 
sboiild  not  impose)  foos  on  liorrowors 
that  aro  not  bona  ficlo — that  is.  foos  that 
a  sor\’ic:or  doos  not  bavo  a  roasonalilo 
basis  to  imposo  upon  a  borrowor. 

Examplos  of  non-l)ona  fido  obargos 
inolndo  snob  oonnnon  .sonso  orrors  as 
lato  foos  for  payinonts  that  woro  not  Into, 
dofanlt  proiioriy  managomont  toos  for 
borrowors  that  aro  not  in  a  dolincpionoy 
status  that  would  jn.stifv  tbo  cdiargo. 
c.bargos  from  sorvicx)  providors  tor 
sorvioos  that  wore)  not  actually  rondorod 
with  rospocl  to  a  borrowor’s  mortgage) 

'  loan  aocxnmt.  and  c:bargc)s  for  foroo- 
])laoc)cl  insnrancx)  in  caronmstanoos  not 
pormittod  by  final  riilo  §  1024.37. 

Improiior  foos  barm  both  mortgage) 
loan  borrowors  and  tbo  invostors  that 
aro  mortgage)  sorvioors’  principals, 
bnpropor  and  nnexirroelod  toos  barm 
borrowors  by  taking  funds  that  may 
otborwiso  bo  iisoet  to  koop  a  moitgago 
loan  onrront.  Fnrtbor,  impropor  foos 
rodiioo  roexivory  valiios  available)  to 
invostors  from  foroolosnros  or  loss 
mitigation  aotivitios.  Sorvioors  that 
•jj  ojiorato  in  good  faith  in  tbo  normal 
oonrso  ot  businoss  rotrain  from 
imposing  obargos  on  borrowors  that  tbo 
.sorvioor  doo.s  not  bavo  a  roasonable. 
basis  to  impose)  and  oorroot  orrors 
rolating  to  tboso  toos  wbon  tbo\'  aiiso. 

[,0  tndnstrv  ixmimontors  assortod  that  tbo 
torm  "roasonablo  basis’  is  opon  to 
to  intorprotation  and  thus  nrgod  tbo 

Bnroan  to  fnrtbor  elofino  tbo  torm  or  to 
t  to  otborwiso  provide)  additional 
•d  olarifieiatiem.  Ono  orodit  union  trade) 
n  association  snggostod  that  tbo  Bnroan 
0  prohibit  foos  for  wbiob  tbo  sorvioor 

lacks  a  logal  basis.  Having  oonsidoroel 
tboso  oommonts,  tbo  Bnroan  boliovos  it 
s  is  apjn’opriato  to  jirovido  more)  ohiiitv  <is 
tton  to  what  oonstitntos  a  foo  for  wliio.b  a 
1  sorvioor  lae:ks  a  roasonablo  basis. 

(o)  Aooordinglv.  tbo  Bnroan  has  addod  now 
oommont  35(l))-2.  wbiob  providos 
oxamplos  of  foos  that  a  sorvioor  lacks  a 
roasonablo  basis  to  imiioso.  Tbo  Bnroan 
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is  otherwise  adopting  l()24.3.‘l(t))(.'j)  as 
projjosed. 

3,l(h)((i) 

Proposed  §  l()24.3.')(t))((i)  would  have 
ineliKhul  as  an  error  a  servieer’s  failure 
to  |)rovide  an  accurate  payoff  balance  to 
a  borrower  upon  recpiesl  |)ursuaut  to  12 
(3'R  102(1. 3(i(c){3).  The  Bureau  intended 
through  this  provision  to  iinj)l(!inent 
TlhA  .s(!ction  120(i.  which  was  added  hv 
section  1404  of  the  Dodd-Frank  Act  and 
which  recpiires  that  a  creditor  or 
servicer  of  a  home  loan  .send  an  accurate 
payoff  balance  amount  to  the  borrower 
within  a  reasonable  time,  but  in  no  ca.se 
more  than  .seven  busine.s.s  days  after  the 
nH:ei])t  of  a  written  recjuest  for  such 
balance  from  or  on  behalf  of  a  borrower. 
The  Bureau  jiroposed  4?  1()24.3.')(b)(0)  to 
implement,  in  ])art.  .section  0(k)(1){C)  of 
RK.SPA  with  respect  to  borrower 
recpiests  to  correct  errors  relating  to  a 
final  balance  for  j)urpo.ses  of  paving  off 
a  mortgage  loan  and  standard  service;!' 
duties. 

,S(;rvicer.s  alreadv  have  an  obligation 
to  comj)ly  with  the  timing  reejuirements 
of  .section  12tKi  of  I’lLA  with  respect  to 
any  mortgag!;  loan  that  constitutes  a 
“home  loan”  as  used  in  s(;ction  129(;  of 
T1LA."'“  The  Bureau  propo.sed 
^  1()24.3.')(b)((j)  because  it  believed, 
consistent  with  TILA  section  12‘)(k  that 
borrowers  retpiire  accurate  ])ayoff 
statements  to  manage  their  mortgage 
loan  obligations.  A  ])ayoff  statement  is 
n(;ce.ssary  any  time;  a  borrower  rejiays  a 
mortgage  h)an,  and  .servicers  routinely 
provide  jjayoff  statements  for  born)wers 
to  refinance  or  pay  in  full  their  mortgage 
loan  obligations.  How!;ver.  consumer 
advocatt;.s  have  indicated  that  servicers 
have  failed,  or  refused,  to  provide  payoff 
statements  to  certain  borrowers  or  have 
recpiired  borrowers  to  make  a  payment 
on  a  mortgage  loan  as  a  condition  of 
fulfilling  the  borrower's  n;(}uest  for  a 
|)ayoff  statement."’ *  Any  such  conduct 
lias  the  pcirverse  effect  of  im]3eding  a 
borrower's  ability  to  jiay  a  mortgage 
loan  obligation  in  full. 

The  Bureau  did  not  receix  e  comment 
regarding  proposed  4}  1()24.3.‘j(h)((j)  hut 
is  revising  the  jirojio.sed  language  in  the 
final  rule  to  make  clear  that  the  failure 
to  provide  a  jiayoff  balance  is  an  error 

'"-'In  the  liunsiirs  liOi:!  TILA  .Sorvi(:in}>  Ciniil 
Kill)!,  till!  Iiiin!iiu  intcM'pn^tnd  tiu!  iisi;  (il  llii!  Innn 
"liiiiiii!  Idiins"  III  incluili!  consiiiiiiM' cniiiit 
Ininsactiiins  siiciiiihI  Iiv  a  ciinsiiiniir's  iKvnllin". 

'"  ‘.Sci*.  I?."..  Moilfiiif’c  Sirvicin}’:  An  lixnniinnlion 
1)1  llw  Hole  ()l  l■’(•(^(:ral  Hn;^uhiti)vs  in  SclllimnnI 
Sn^olinlions  and  tlia  /■'ninnf  of  .\l<)rl<’(i;^('  Srnii  inff 
SiniuUinIs:  loini  Hixnin"  iiofotv  Ihc  Snhoonnn.  on 
Fin.  Insi.  F  I'.onsninor  ('.mdit  Ir  Siihroinni.  on 
(horsi^ht  fr  Invosliiiolions  oflho  Hons.  Fin.  Sciv. 
(ionnn..  1 1  Zlli  (kiii”.  7(i  (|iilv  7.  201 1 )  (stalomoni  ol 
Miki!  Calliiuin.  I’rosiilont.  ('.(inlor  lor  Kosponsilili! 
l.<Muling). 


only  in  tho.se  circuni.stances  in  which 
TII.A  .section  12t)(k  as  inijilemented  bv 
4^1 02(1. 3()(c)(3)  of  the  2013  TlhA 
.Servicing  Final  Rule.  a])])lies.  The 
Bureau  recognizes  that  there  would  hi; 
little  consumer  benefit  to  subjecting 
servicers  to  potentially  overlapping 
standards  und(;r  TlhA  and  RFSPA  as  to 
the  provision  of  a  payoff  statement.  At 
the  same  time,  for  those  loans  that  are 
not  subject  to  TlhA  section  120(k  the 
Bureau  believes  that  it  would  be 
inapiiropriate  to  i;xtend  the 
riiipiirements  of  the  provision  beyond 
the  sco])e  mandated  by  (longress.  as 
implemented  by  5^  1()2(i.3(i(c)(3). 

Final  4;  1024.3.'5(b)((i)  defines  as  an 
(;rror  the  failure  to  jirovide  an  accurate 
payoff  balance  amount  upon  a 
borrower's  reipiest  in  violation  of 
section  §  102(1. 3()(c)(3).  Because 
servicers  will  already  be  requir(;d  to 
comply  with  the  timeframes  set  forth  in 
4}  1()2(1.3(1(c)(3)  with  r(;s)K;ct  to  certain 
mortgage  loans  they  siirvice,  the  Bureau 
does  not  believe  that  defining  their 
failure  to  do  so  as  an  error  inqio.ses 
additional  burdiai  on  .servicers. 

3.'1(b)(7) 

Propo.sed  1()24.3.'1(h)(7)  would  have 
included  as  an  error  a  servicer's  failure 
to  provide  accurate  information  to  a 
borrower  with  r(;.spect  to  loss  mitigation 
options  availabh;  to  the  borrow(;r  and 
foreclosure  timelines  that  may  be 
ajiplicable  to  the  borrower’s  mortgage 
loan  account,  as  reipiired  bv  ])roposed 
^4}  1024. 30  and  1024.40.  Tlie  Bureau 
])ropo.sed  §  1024.3.'1(b)(7)  to  im])lement, 
in  part,  siaition  (1(k)(1)((])  of  RFSPA  with 
resjiect  to  borrowi;]'  reijuests  to  correct 
errors  relating  to  avoiding  for(;closure. 
as  well  as  errors  relating  to  standard 
servicer  duties. 

In  order  to  jiursue  loss  mitigation 
options  that  may  benefit  both  the 
borrower  and  the  own(;r  or  assignee  of 
the  borrower’s  mortgage  loan,  a 
borrower  requires  accurate  information 
about  the  loss  mitigation  options 
available  to  the  borrower,  thi; 
reiiuirements  for  r(;ceiving  an  evaluation 
for  any  such  loss  mitigation  option,  and 
the  a])])licable  timelines  relating  to  both 
the  evaluation  of  the  borrower  for  the 
loss  mitigation  options  and  any 
l)ot(;ntial  foreclosure  ])roc(;ss. 

rhe  Bureau  biilieves  that  borrowers 
may  b(;nefit  from  asserting  errors  with 
respect  to  a  .servicer's  failuri;  to  provide 
information  regarding  loss  mitigation 
options  that  may  hr;  available  to  the 
borrower  but  for  which  the  .servicer  has 
not  provided  information  to  tin; 
borrower.  By  correcting  such  errors  and 
providing  the  borrower  with  accurate 
information  regarding  such  loss 
mitigation  options,  a  servicer  can  hel]) 


a  borrower  r(;ceive  an  evaluation  for 
available  loss  mitigation  options 
])ursuant  to  §  1024.41  and  to  ])otentiallv 
receive  an  offer  of  such  an  o])tion. 
which  may  hi;  mutually  beneficial  to  the 
borrower  and  the  owner  or  assignee  of 
the  borrower’s  mortgage  loan. 

Further,  the  Bureau  believes  that  the 
National  Mortgage  .Settlement,  .servicer 
])artici|)ation  in  Home  Affordahle 
Modification  Program  (HAMP) 
sponsored  by  the  II. S.  De])artment  of  the 
'rreasury  (Treasury)  and  HUD.  and 
servicer  part icijiat ion  in  other  loss 
mitigation  programs  required  by  Fannie 
Mae  and  Freddie  Mac  demonstrate  that, 
at  ])resent,  .servicers  typically  provide 
borrowers  with  information  regarding 
loss  mitigation  options  and  foreclosure 
and  that  ])roviding  suc.h  information  to 
borrowers  is  a  standard  servicer  duty. 

One  non-bank  servicer  and  one  credit 
union  commented  on  ])ro])osed 
§  1()24.3.'1(b)(7).  Both  advocated  against 
inclusion  of  a  .servicer's  failure  to 
provide  information  regarding  lo.ss 
mitigation  options  as  an  error  subject  to 
error  resolution  procedures  under 
§  1024. 3.1.  The  credit  union  as.serted  that 
lenders  are  incentivized  to  provide 
accurate  lo.ss  mitigation  information,  as 
they  try  to  avoid  foreclosing  upon 
lironerties. 

Tin;  Bureau  believes  it  is  critical  for 
borrowers  to  have  information  regarding 
available  loss  mitigation  options  and 
requiring  that  a  servicer  com])lv  with 
error  resolution  procedures  as  to  a 
borrower  assertion  that  a  servicer  failed 
to  provide  such  information  is 
im])ortant  to  ensure  that  borrowers 
receive  this  information.  The  Bureau 
does  not  believe  there  is  significant  risk 
that  the  rule  will  result  in  servicers 
limiting  ojitions  offered  to  consumers, 
as  investors  and  guarantors  dictate  the 
lo.ss  mitigation  options  available  to 
borrowers.  Further,  the  Bureau  notes 
that  the  failure  of  a  servicer  to  provide 
accurate  information  will  create  liability 
under  this  .section  only  if  the  .servicer 
fails  to  correct  the  error  when  called  to 
its  attention.  Accordingly,  the  Bureau  is 
adopting  §  1024. 3.1(h)(7)  as  pri)])osed. 
except  that  the  Bureau  has  removed  the 
reference  to  §  1024.40  in  light  of  other 
changes  to  the  ]no])osed  rule. 

31(b)(H) 

Pro])osed  §  1()24.31(h)(H)  would  have 
included  as  an  error  a  servicer’s  failure 
to  accurately  and  timelv  transfer 
information  relating  to  a  borrower's 
mortgage  loan  account  to  a  transferee 
.servicer.  The  Bureau  propo.sed 
S  1()24.31(b)(H)  to  imjjlement,  in  ])art, 
section  (1(k)(l)(C)  of  RE.SPA  witli  resjiect 
to  borrower  recpiests  to  correct  errors 
relating  to  standard  servicer  duties. 
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The  Bureau  lielieves  tliat  the  accurate 
and  timely  transfer  of  information 
ndating  to  a  borrower's  mortgage 
account  is  a  standard  servicer  dntv.  In 
the  normal  course!  of  l)usiness,  servicers 
typically  anticipate!  tluit  they  will  l)e! 
reMpureul  te)  transfe!r  servieang  ie)r  se)me 
meertgage  le)ans  thew  se!rvie:e!.  Owners  e)r 
;issign(!es  e)f  meertgeige!  leeiins  tyi)ie:ally 
hiive  riglits  te)  transfeu'  servieang  fe)r  a 
meertgiige!  le)an  pursuant  te)  the 
re!e]uire!me!nts  set  forth  in  meertgage 
servieang  agreements.  Servicea’s 
generally  are  reuiuireel  te)  eleveh)]) 
e;a])acity  fe)r  transferring  informatie)n  to 
tninsfereu!  se!rvice!rs  in  e)rele!r  te)  e:e)mply 
with  sue;li  e)hligatie)ns  te)  e)wners  e)r 
assigne^es  e)f  me)rtgage!  le)ans.  Further. 
servie:e!rs  ge!ne!rally  are!  recjuired  te) 
elevele)])  e;apacity  to  elownloael  data  fe)r 
transferreel  me)rtgage  le)cms  onte)  the 
.service!r’s  servienng  ])latform.  Be)rrowers 
may  he  harmeel,  he)wever.  if  information 
tliat  is  tr;msfe!rre!el  te)  transfe!re!e!  servie.ers 
is  not  ae:e;nrate.  current,  or  is  ne)t 
properly  e;a|)ture!el  by  ei  transfere!e! 
.servie:e!r.  In  e;e!rtain  cire:umstane:e!s,  sue:h 
failure  may  eaui.se  erre)rs  to  e)e;e:ur 
re!lating  te)  <ille)e;iiting  i)iiyme!nts, 
e'.ale;ulating  final  l)€d<ine:e!s  fe)r  ])urpe)se!s 
e)f  paying  e)ff  a  mortgage  le)an.  e)r 
ave)ieling  fe)re!e;le)sure. 

Ae:e:e)relingly.  the  2018  Rli.SFA 
.Se!rvie:ing  Final  Rule!  re!e|uire!s  se!rvie:ers 
te)  maintain  ])e)lie:ie!s  iinel  pre)e:eelure!S 
re!a.se)n;il)ly  ele!signe!el  te)  aediieve  the 
e)l))e!e:tive!  e)f  fae:ilitating  sea  vieiing 
transfers.  .Spee;ifie:ally,  ^  l()24.88(l))(4)(i) 
pre)viele!S  that  as  a  tran.sfe!re)r  servieier,  a 
.service!!’  must  maintain  pe)lic:ie!s  anel 
])re)e:e!elure!s  re!ase)n;il)ly  elesigneal  te) 
ensure  the  timely  transfer  e)f  all 
information  and  de)eaunents  in  the 
pe)s.se!ssie)n  or  e:ontre)l  e)f  the  se!rvie:er 
relating  te)  a  transfe!rre!el  me)rtgage!  le)an  te) 
a  transferee  servie:er  in  a  fe)rm  anel 
manner  that  ensurt!s  tlie  accnrae:y  of  the 
information  anel  enables  a  transfereie 
.servicer  to  ce)mj)ly  with  its  ol)ligatie)n.s 
te)  the  owner  or  assignee!  e)f  the  me)rtgage! 
le)an  and  a])plie;ahle  law. 

Uneler  ])re)pe).se!el  §  1()24.8.'i(l))(8),  a 
.serviceir’s  failure  te)  aceairately  anel 
timely  transfer  infe)rmation  relating  to  ei 
heerreewer’s  me)rtgage!  loan  ae:e:e)unt  te)  a 
transfemu!  .se!rvie;e!r  we)ulel  ce)n.stitute!  an 
e!rre)r.  The  Bureau  l)e!lieve!.s  that  hy 
elefining  ;m  error  in  this  way,  a  he)rre)we!r 
will  have  a  renuHly  te)  ensure  that  a 
transfere)!'  .se!rvie;er  ])re)vieles  infe)rmatie)n 
to  a  transfereu!  .se!rvie:e!r  that  ae:e:urate!ly 
relleeds  the!  borrower's  ae;e:e)unt 
e:e)n.si.ste!nt  with  the  eehligations 
a])])lie:al)le  te)  a  servieun  's  genenal 
.servicing  ])olicie.s  anel  proe:e!elure.s.  The 
Bnre)au  eliel  not  re!e;eive  e:omment 
re!garding  §  1024.8.')(h)(8)  anel  is 
aele)pting  it  as  pro])e).se!el. 


8.')(h)(0)  anel  8.'’)(1))(1()) 

Fre)|)e).se!el  §  1  ()24.8.')(1))(9)  we)ulef  have 
ine:lnele!el  as  an  erre)!'  ei  .se!rvie:e!r's  failure 
te)  suspenel  >i  fe)re!e;le)sure!  sale  in  the 
e:ire:nm.st<me:e!.s  ele!.se:rihe!el  in  ])re)pe).seel 
§  1 024.41  (g).  The  Bure!au  ])re)pe).se!el 
§  1024.8.')(1))(9)  te)  implement,  in  part, 
seulie)!)  ()(k)(l)((;]  e)f  RF.SFA  with  re!spe!e:t 
te)  l)e)rre)we!r  reupiests  te)  e:e)rre!e:t  e!rre)r.s 
re!hiting  te)  !ive)ieling  fe)re!e:le)snre  anel 
e)ther  stanehirel  se!rvie;e!r  elutie:s. 

Fre)pe).seel  ^  1024.41(g)  pre)vieleel  that  a 
servie;e!r  that  eeffers  le)s.s  mitigcitie)n 
e)])tie)n.s  to  heerrowers  in  the  ordinary 
e:e)urse  e)f  business  weeulel  he  preehihiteul 
fre)m  proct!e!eling  with  a  fe)ree;le).sure!  .sale 
when  a  heerreewer  has  suhmitteel  a 
e:e)mplete  aj)plie;atie)n  for  a  le).ss 
mitigation  o])tion  by  a  speudfieel  elate 
unless  the  se!rvie:e!r  efenie!.s  the 
l)orre)wer'.s  applie:atie)n  fe)r  a  loss 
mitigation  o])tie)n  (including  any  aj)])eal 
there!of),  the  horre)wer  re!je!e:t.s  the 
servie:er'.s  e)ffe!r  e)f  a  leess  mitigatie)n 
e)])tion.  e)r  the  he)rre)we!r  fails  te)  ])e!rfe)rm 
e)n  a  leess  mitigatie)n  agre!e!me!nl.  The!se! 
re!epiire!me!nt.s  are  eliseaissenl  in  meere 
eletail  in  the  .se!e:tie)n-hy-.see;tie)n  analysis 
fe)r  §  1024.41  l)e!le)W. 

A  eaeelit  unie)n  e;e)mme!nte!r  asserteel 
that  failure  te)  .suspe!nel  ei  fe)re!e:le)sure!  s.ile 
in  the!  e:ire:nm.stcme:e!.s  ele!se:rihe!el  in 
])re)i)e)se!el  ^  1024.41(g)  .she)ulel  ne)t  he! 
eaensielereel  an  e!rre)r  snhjeiel  te)  the  erre)!' 
re!.se)h!tie)!i  re!e|i!ire!!ne!!its  u!iele!r  §1024.8.') 
l)e!e:anse!,  the  e:e)m!ne!!ite!r  re!a.se)!!e!el.  a 
le!!iele!r  will  delay  fe)re!e:le).si!re!  whe!i  there 
is  a  le!gitii!iate  !ie!e!el  te)  ele)  se).  llavieig 
e:e)n.siele!re!el  the  e:e)!n!ne!!it,  anel  as 
e!X])laine!el  with  re!S|)e!Ct  te)  §1024.41,  the 
Bureau  e;e)!iti!iue!s  te)  believe  it  is 
ap])re)priate  te)  ])rohil)it  a  .servicer  fre)m 
completing  the  foree:le).sure  ])re)e;e.s.s  ueitil 
after  a  he)rre)wer  has  liael  a  re!a.so!iahle! 
e)ppe)rtunity  te)  snhenit  aei  a])plie:atie)n  fe)r 
a  loss  enitigation  option  anel  the  .servie:er 
has  e:omj)leted  the  evaluatie)!!  of  the 
l)e)rre)we!r  fe)r  a  le).s.s  enitigatie)!)  e)ptie)!i, 
anel  that  a  he)rre)wer  sheeulef  he  able  te) 
c!.s.se!rt  a!i  erre)r  where  c!  .se!rvie:er  fails  te) 
e;o!n])ly  with  these  pre)e:e!elnres. 

The  Bure!an,  he)we!ve!r.  is  re!vi.sing 
pre)pe).seel  §  1 024.8.')(1))(9)  i!i  light  e)f 
edianges  to  pre)])e).se!el  §  1024.41.  Final 
§  1024.8.')(h)(9)  ele!f  i!!e!.s  ees  an  erre)!' 
suhjee;!  te)  ea  re)!’  !'e!.se)h!tie)!i  reepeireaneeits 
neide!!'  §  1024.8.')  eeneking  the!  first  !ie)tie;e 
e)r  filieig  !'e!e|ui!’e!el  by  a])j)lie:al)le!  law  for 
any  juelie:ial  or  !U)!!-juelie;ial  fe)!'e!e:lo.sn!’e 
])re)e;e!.ss  in  vie)latie)n  of  §1024.41(1)  e)r  (j). 
The!  Bureiin  has  alse)  aeleleel  new 
§  1024.8.')(1))(10)  whie:li  eiefineKS  as  aei 
e!r!’e)!'  !!ie)vi!ig  fe)!’  Ibreedeesure  jnelgeneeit 
e)!’  e)reler  e)f  sale,  e)!’  e;e)!ieh!e;ting  a 
fe)ree:le).sure!  sale  in  vie)lation  of 
§  1024.41(g)  e)!'  (j). 


8r)(l))(ll) 

New  §  1024.8.')(1))(11)  inedneles  a 
e;<!te:h-all  that  applies  eareer  reseeintie)!! 
pre)e;e!elu!'e!s  te)  e!'!'e)!’s  relating  te)  the 
.servie:i!ig  e)f  a  he)!'re)wea''.s  me)rtgage  le)an. 
As  eliseaesseul  al)e)ve!,  the  Bureau 
se)lie;ite!el  eioeeunent  re!ga!’eli!ig  whether 
the  list  e)f  e:e)ve!!'e!el  e!rre)rs  .she)nlei  ieiediiele 
a  e:ate:h-all  p!’e)visie)n.  The  Bureaeu  alse) 
!’e!ejue!.ste!el  e:o!n!ne!!it  as  te)  whethea’  te)  aelel 
;ielelitie)!!al  speeafie;  e!’!’e)r.s  te)  the  list  e)f 
e!rror.s  ueieler  §  1024.8.').  hi  particular,  the 
Bu!'e!au  .seilieateel  e;e)!!i!nent  !'e!ga!'eli!ig 
whether  to  ieieduele!  as  an  erre)!'  a 
servicea  's  failure  te)  e:o!’!’e!e:tly  evaluate  a 
l)e)r!'e)we!!'  fe)r  a  le).s.s  enitigatie)!!  option. 

hielustry  e:e)!nme!ite!rs  .supj)e)!’te!el  tlie 
i!ie:lusion  of  a  lienited  list  e)f  e!’re)r.s, 
e;iti!ig  e:e!’tai!ity.  clarity,  anel  notie:e  as  its 
])rimarv  benefits.  Consumer  group 
e;e)!!ime!iter.s  geaierally  oppeeseel  lieniting 
ne)tie;es  of  error  to  a  finite  list.  Consmner 
aelve)e:ates  asserted  tliat  the  jiropei.sal  was 
ii  elejiarture!  fremi  anel  eiffeaeid  fewer 
eainsumer  jireitectiems  than  the  existing 
eiualifieel  written  reiejnest  jireieaiss  nneler 
.se!e:tio!i  0  eif  RFSFA,  whie:h  i!|)plie.s  tei  all 
erreirs  reilating  tei  .servieang.  In  aelelition. 
semie  exmsnmer  gre)u|)  exinimenters 
neiteei  the  flniel  iiiiture  eif  meirtgage! 
.seirvieang  anel  eamtiemeel  tluit  a  finite  li.st 
lae:k.s  the  fleixihility  neie.ei.ssarv  tei  einsnre 
that  eamsumeirs  will  he!  aeleapiiitely 
preiteeleel  as  servieang  ])!'ae:tie;e!s  eveilve!. 

As  te)  whether  the  Bure!au  she)nlel  aelel 
aelelitie)!ial  speaafie:  e!!’!'e)r.s  te)  the  li.st  e)f 
eaivereel  erre)!'s,  .se)!iie  e:o!i.sn!!ier  g!’e)np.s 
.sngge!.ste!el  the  aelelitie)!i  e)f  speeafie  errors, 
inedneling  erre)!'.s  relating  te)  e!se:re)w 
ae;e;e)unts.  servicing  transfea’,  eli.se:le)sn!'e!s. 
anel  le).s.s  mitigatie)!!,  wliile  alse) 
reiterating  their  .su])pe)!’t  for  a  hroael 
e;atch-all  provision.  While  !!ie)st  inelustry 
eximmenters  said  the  jiropo.sed  list  e)f 
e:e)ve!reel  erreirs  was  aeleejuiite,  a  e;re!elit 
u!iie)!i  e;o!n!iie!ite!’  sugge.steel  that  the 
Bureau  aelel  reepieists  to  e:a!ie:el  Hems  o!ie:e 
acceiunts  have  lieen  paiel  in  full.  Beith 
exinsumer  groups  anel  inelnstrv 
emmmenteel  regareling  whether  to 
ineduele  a  servieair's  failnre  to  e:e)rre!e:tly 
ewalnate  a  heirrower  for  a  lei.ss  mitigatie)!! 
eiptiem  as  an  erreir.  One  eamsunier  gremp 
urgeel  the  Bureau  to  elo  sei,  a.sserting  that 
heicciu.se  the  Deielel-Frank  Ae;t  reieiuires 
.servieairs  tei  take  tinielv  ae:tie)!i  tei  e;e)rree;t 
ea  reirs  relating  tei  aveiieling  fe)re!e:lo.su!'e!, 
the  plain  language  of  the  statute 
suggeists  that  horreiwers  shoulel  he!  able 
te)  iisseirt  errors  rehiteul  te)  lei.ss  mitigiitiem 
hefeire  they  get  tei  the  peiint  eif  a 
feireedeisure  sale!.  The  exmimenter  further 
e'.emteneleel  that  the  appeals  proeie.ss  set 
forth  in  preijiei.seel  §  1024.41(h)  will  neit 
holel  .se!rvie:e!rs  sufficiently  aex'.onntahle 
for  u!ie:e)rre!e:te!el  erreirs.  The  e:e)!ii!ne!ite!' 
.saiel  that  heirroweirs  neieel  a  statutory 
remieely  feir  nne:o!’ree:teel  errors.  Anothe!!' 


10744  Federal  Register / Vol.  78.  No.  31  / 'rhurstlay.  February  14.  2()13/Rules  and  Regulations 


consuiner  group  advocateil  lor  a  ealch- 
ali  sufficiently  broad  to  captun;  the 
array  of  .scjrvicer  loss  luitigatiou  duties. 

All  iudu.strv  association  took  the 
opposing  view,  citing  concerns  about 
the  inahilitv  to  ohjectivelv  measure 
whether  a  servicer  evaluated  a  borrower 
for  an  option  correctlv.  The  industry 
coinnienter  requested  that  should  the 
Hurean  add  this  categorv  as  a  covered 
error,  tlie  Hurean  also  clarify  that  a 
servicer  who  complies  with  S  1024.4 1 
has  not  committed  the  error. 

As  noted  in  the  jiropo.sal.  the  Hurean 
iK’lieves  that  the  ajipeals  process  set 
forth  in  4}  1 024.41  (h)  provides  an 
effective  jirocedural  means  for 
iMirrowers  to  address  issues  relating  to  a 
.servicer’s  evaluation  of  a  borrower  for  a 
loan  modification  program.  For  this 
ina.son.  and  the  reasons  stated  below 
with  respect  to  loss  mitigation  practices, 
the  Hurean  declines  to  add  a  servicer’s 
failure  to  correctly  evaluate  a  borrower 
for  a  loss  mitigation  option  as  a  covered 
error  in  the  final  rule. 

The  Hurean  is.  however,  adding  new 
4}  l()24.3.')(h)(l  1 ).  which  includes  a 
catch-all  that  defines  as  an  error  subject 
to  the  reipdreinents  of  ^  1024. IT'S  errors 
relating  to  the  servicing  of  a  borrower’s 
mortgage  loan.  'I’he  Hurean  believes  that 
any  error  related  to  the  servicing  of  a 
borrower’s  mortgage  loan  also  ndates  to 
standard  servicer  duties.  'I'he  Hurean 
al.so  agriMis  with  consuiner  advocacy 
coimnenters  that  the  mortgage  market  is 
fluid  ami  constantlv  changing  and  that 
it  is  impo.ssihle  to  anticipate  with 
certainty  the  jireci.se  nature  of  the  issues 
that  borrowers  will  encounter.  'I'he 
Hurean.  therefore,  lielieves  that  it  is 
necessary  and  ajipropriate  to  achieve 
the  purposes  of  RESPA  to  craft  error 
resolution  jirocedures  that  are 
sufficiently  flexible  to  adapt  to  changes 
in  the  mortgage  market  and  to 
encomjiass  the  myriad  and  diverse  tvpes 
of  errors  that  borrowers  mav  encounter 
with  resjiect  to  their  mortgage  loans.  At 
the  same  time,  the  Hurean  Indieves  the 
co.sts  and  burdens  created  by  having  a 
more  exjiansive  defiidtion  of  error  are 
significantly  mitigated  because,  as 
di.scussed  above,  under  the  final  rule  the 
reijuirements  under  §l()24.3.'j  apjilv 
only  to  written  notices  of  error. 
Moreover,  the  final  rule  adojits  a 
proi;ess  that  is  consistent  with  the 
exi.sting  jirocess  for  resjionding  to 
(|ualified  written  recpiests  under  RESPA 
section  (i.  which  likewise  includes  a 
catch-all  for  servicing-relateil  errors. 

'I’he  Hurean  declines  to  add  additional 
covered  errors  iievond  the  catch-all. 


3.')(c)  (kmtact  Information  for  Horrowers 
'I'o  Assert  Errors 

'I'he  Huniau  pro|)osed  l()24.3.'j(c). 
which  would  have;  iKirmitted  a  .servicer 
to  establish  an  exclusive  telephone 
number  and  address  that  a  horrowin- 
must  u.se  to  assert  an  error.  If  a  servicer 
cho.se  to  establish  a  separate  tele])hone 
immher  and  address  for  ri'ceiving  errors, 
the  propo.sal  would  have  reipiired  the 
.serviciir  to  provide  the  borrower  a  notice 
that  states  that  the  borrower  may  assert 
an  error  at  the  telephone  immbm'  and 
address  established  by  the  .servicer  for 
that  purpo.se.  Projio.sed  comment  .'T'i(c)- 

1  would  have  clarified  that  if  a  servicer 
has  not  designated  a  tele])h(me  inunber 
and  addre.ss  that  a  borrower  must  u.se  to 
assert  an  error,  then  the  servicer  will  be 
reijuired  to  comply  with  the  error 
resolution  re{|uirement.s  for  any  notice 
of  error  received  by  any  office  of  the 
servicer.  Proposed  comment  3.'i(c)— 2 
would  have  further  clarified  that  the 
written  notice  to  the  borrower  may  he 
Slit  forth  in  another  written  notice 
provided  to  the  borrower,  such  as  a 
notice  of  transfer,  periodic  statement,  or 
coupon  hook.  Propo.sed  comment  3.'5(c)- 

2  would  have  further  clarified  that  if  a 
servicer  establishes  a  telephone  immher 
and  addre.ss  for  receijit  of  notices  of 
error,  the  servicer  must  provide  that 
telephone  number  and  addre.ss  in  anv 
communication  in  which  the  servicer 
jirovides  the  borrower  with  contact 
iidbrmation  for  assistance  from  the 
.servicer. 

I’he  Hurean  propo.sed  to  allow 
servicers  to  e.stahlish  a  telephone 
number  and  addre.ss  that  a  borrower 
must  u.se  to  assert  an  error  in  order  to 
allow  sia  vicers  to  direct  oral  and  written 
errors  to  appropriate  personnel  that 
have  been  trained  to  ensure  that  the 
servicer  resjiond.s  apjiropriately.  As  the 
projio.sal  noted,  at  larger  servicers  with 
other  consumer  financial  .service 
affiliates,  many  ]K!r.sonnel  simply  do  not 
typically  deal  with  mortgage  servicing- 
related  issues.  For  instance,  at  a  major 
bank  .servicer,  a  borrower  might  assert 
an  error  to  local  hank  branch  staff,  who 
likely  would  not  have  acce.ss  to  the 
information  nece.ssarv  to  addre.ss  their 
error,  'rims,  the  Hurean  reasoned,  if  a 
.servicer  establishes  a  telephone  number 
and  addre.ss  that  a  borrower  must  u.se, 
a  .servicer  would  not  he  reiiuired  to 
c()m])ly  with  the  error  resolution 
riujuinMnents  for  errors  that  may  he 
received  by  the  .servicer  through  a 
different  method. 

Mo.st  industry  coimnenters  favored 
allowing  servicers  to  designate  an 
address  and  telephone  immher  to  which 
borrowers  must  direct  error  notices.  At 
the  same  time,  such  coimnenters 


asserted  that  creating  an  exclusive 
intake  jiortal  was  not  sufficient  to  offset 
the  burdens  inherent  in  ])ermitting  oral 
error  notices  to  which  error  resolution 
reipiirements  ap])ly.  Some  commeiiters 
said  that  designating  tele|)hone  lines  for 
error  notices  could  he  especially  costly 
for  small  servicers.  'I'lnis,  one 
community  hank  trade  association 
argued  that  the  propo.sal  favored  large 
institutions.  Two  industry  coimnenters 
reijuested  clarification  regarding  how 
servicers  must  treat  error  notices  .sent  to 
the  wrong  addre.ss.  Finally,  one  credit 
union  commenter  asserted  that  .servicers 
should  only  he  reijuired  to  include 
designated  telejihone  numbers  and 
addresses  in  regular  forms  of 
communication  to  horrowers,  such  as 
the  jieriodic  statement.  In  contrast, 
consumer  groiij)  commenters  suggested 
that  to  the  extent  a  servicer  designates 
a  telejihone  line  or  addre.ss,  the  servicer 
should  he  required  to  jiost  such 
information  on  its  Web  site  and  to 
include  it  in  mailed  notices. 

Hecause  the  final  rule  removes  the 
requirement  that  servicers  comjilv  with 
error  resolution  reijuirements  under 

1024. 3.'5  for  oral  notices  of  error,  the 
Hurean  believes  that  it  is  no  longer 
nece.ssarv  to  regulate  the  circ.umstances 
under  which  servicers  mav  direct  oral 
errors  to  an  exclusive  telejihone  inunber 
that  a  borrower  must  u.se  to  assert  an 
error.  However,  for  written  error  notices, 
the  Hurean  continues  to  believe  that  it 
is  reasonable  to  jiermit  servicers  to 
designate  a  sjiecific  address  for  the 
intake  of  notices  of  error.  Allowing  a 
servic:er  to  designate  a  sjiecifii:  address 
is  consi.stent  with  current  requirements 
of  Regulation  X  with  resjiect  to  qualified 
written  requests,  ('airrent  §  J()24.21(eKl ) 
jiermit.s  a  servicer  to  designate  a 
"sejiarate  and  e.xclusive  office  and 
address  for  the  receijit  and  handling  of 
(jualified  written  reijnests.”  Moreover, 
the  Bureau  believes  that  identifying  a 
sjiecific  address  for  receiving  errors  and 
information  reijue.sts  will  benefit 
consumers.  Hy  jiriividing  a  sjiecific 
address,  servicers  will  identify  to 
consumers  the  office  cajiahle  of 
addressing  errors  identified  by 
consumers. 

The  Hurean  believes  it  is  critical  for 
.servicers  to  jiuhlicize  any  designated 
address  to  ensure  that  horrowers  know 
how  jirojierly  to  assert  an  error  and  to 
avoid  evasion  liv  servicers  of  error 
resolution  jirocedures.  'I’his  is  esjieciallv 
imjiortant  because,  as  noted  in  the 
jirojio.sal.  servicers  who  designate  a 
sjiecific  address  for  receijit  of  error 
notices  are  not  reijuired  to  comjilv  with 
error  resolution  jirocedures  for  notices 
.sent  to  the  wrong  address.  Accordinglv, 
final  §  1()24.3.'i(c)  requires  .servicers  that 
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designate  an  address  for  receipt  of 
notices  of  error  to  ])ost  the  designated 
address  on  any  Web  site  maintained  by 
the  servicer  if  the  Wei)  site  lists  any 
contact  address  for  the  .servicer.  In 
addition,  final  comment  3.')(c)-2  retains 
the  clarification  that  servicers  that 
establish  an  address  that  a  borrower 
must  use  to  assert  an  error,  mu.st 
provide  the  address  to  the  borrower  in 
any  communication  in  which  the 
servicer  ])rovides  the  borrower  with 
contact  information  for  assi.stance.  The 
Ihirean  is  otherwise  ado])ting 
S  1()24.3.')(c)  and  comments  35(c)-l  and 
3.')(c)— 2  as  propo.sed,  except  that  the 
Bureau  has  revised  the  ])rovisions 
|)ermitting  servicers  to  designate  a 
tele])hone  nninher  that  a  borrower  mu.st 
use  to  assert  an  error  and  clarified  that 
the  notice  to  the  borrower  must  he 
written. 

Multiple  Offices 

Propo.sed  §1024. 33(c)  also  included 
language  that  would  have  recpured  a 
.servicer  to  use  the  same  telephone 
numher  and  addre.ss  it  designates  for 
receiving  notices  of  error  for  receiving 
information  requests  pursuant  to 
pro])o,sed  §1024.30(1)),  and  vice  versa. 
Further,  the  Bureau  propo.sed  comment 
33(c)-3,  which  would  have  clarified  that 
any  telephone  nnmhers  or  address 
designated  by  a  servicer  for  any 
borrower  may  he  used  by  any  other 
borrower  to  submit  a  notice  of  error.  For 
instance,  if  a  servicer  .set  uj)  regional 
call  centers,  it  would  have  had  to  assist 
any  borrowers  who  called  in  to  a 
particular  center  to  complain  about  an 
error,  regardless  of  whether  the 
borrower  called  the  correct  region. 

One  non-hank  servicer  ex])ressed 
concern  about  the  proposal's 
recinirement  to  designate  the  .same 
address  and  telephone  numher  for 
notices  of  error  and  information 
re(|uests.  The  commenter  ex])lained  that 
it  assigns  se])arate  teams  to  address 
information  requests  and  error  notices. 
Tims,  the  commenter  a.sserted,  propose) 
§1024. 35(c)  would  negativelv  impact 
customer  service.  Having  considered 
this  comment,  the  Bureau  notes  that  it 
])roj)osed  §1024. 35(c)  hecau.se  it  was 
concerned  that  designating  separate 
telephone  numhers  and  addresses  for 
notices  of  error  and  information 
recpiests  could  inq)ede  borrower 
attempts  to  submit  notices  of  error  and 
information  recpiests  to  servicers  due  to 
debates  over  whether  a  ])articnlar 
conummication  constituted  a  notice  of 
error  or  an  information  re(|uest.  For  the 
reasons  set  forth  above  and  in  the 
propo.sal,  final  §1024. 35(c)  maintains 
the  recjuirement  that  servicers  designate 
the  same  address  for  recei})t  of  notices 


of  error  and  inlormation  I’ecjnests.  In 
addition,  the  Bureau  is  adopting 
c))nunent  35(c)— 3  as  suhstantiallv  as 
])roposed,  exce])t  that  the  Bureau  has 
removed  references  to  error  notices 
received  by  telephone. 

The  Bureau  pro])o.sed  comment  35(c)- 
5  to  further  clarify  that  a  servicer  may 
use  automated  sy.stems,  such  as  an 
interactive  voice  response  .system,  to 
manage  the  intake  of  borrower  calls.  The 
pro])osal  provided  that  promi)ts  for 
a.sserting  errors  must  he  clear  and 
provide  the  borrower  the  option  to 
connect  to  a  live  I'epre.sentative.  Becau.se 
the  final  rule  does  not  ixujuire  servicers 
to  comply  with  error  resolution 
j)rocedure.s  for  oral  error  notices,  the 
Bureau  is  withdrawing  j)ropo.sed 
comment  35(c)-5  from  the  final  rule. 

Internet  Intake  of  Notices  of  Error 

The  Bureau  ])ropo.sed  comment  35(c)- 
4  to  clarify  that  a  servicer  would  not  he 
retjuired  to  establish  a  process  for 
receiving  notices  of  error  through  email, 
Web  site  form,  or  other  online  methods. 
Proi)osed  comment  35(c)— 4  was 
intended  to  further  clarify  that  if  a 
servicer  establishes  a  process  for 
receiving  notices  of  error  through  online 
methods,  the  servicer  can  designate  it  as 
the  onlv  online  intake  process  thiit  a 
borrower  can  use  to  assert  an  error.  A 
servicer  would  not  he  recpured  to 
provide  a  written  notice  to  a  borrower 
in  order  to  gain  the  benefit  of  the  online 
process  being  considered  the  exclusive 
online  juocess  for  receiving  notices  of 
error.  Proposed  comment  35(c)— 4  would 
have  further  clarified  that  a  servicer's 
decision  to  accept  notices  of  error 
through  an  online  intake  method  shall 
he  in  addition  to,  not  in  ])lace  of.  anv 
j)rocesse.s  for  receiving  error  notices  by 
phone  or  mail. 

One  consumer  group  commenter 
advocated  requiring  .servicers  to 
establish  on  online  proce.ss  for  receipt  of 
error  notic:e.s.  The  Bureau  agrees  that 
online  proce.sses  have  significant 
promise  to  facilitate  fa.ster,  chea])er 
);omnumications  between  borrowers  and 
servicers.  However,  the  Bureau  believes 
that  this  suggestion  raises  a  broader 
issue  around  the  use  of  electronic  media 
for  communications  between  .servicers 
(and  other  financial  service  providers) 
and  borrowers  (and  other  consumers). 
The  Bureau  believes  it  would  he  most 
effective  to  addre.ss  this  i.ssue  in  that 
larger  context  after  study  and  outreach 
to  enable  the  Bureau  to  develop 
princi))le.s  or  stamlards  that  would  he 
ap|)ropriate  on  an  industrv-wide  basis. 
The  Bureau  is  therefore,  at  this  time, 
finalizing  language  to  ])ermit.  hut  not 
recpure,  .servicers  to  elect  whether  to 
ado])t  such  a  i)roces.s.  The  Bureau 


intends  to  conduct  broader  analyses  of 
electronic  communications'  i)otential 
for  disclosure,  error  resolution,  and 
information  recpiests  after  the  ride  is 
released.  Accordinglv,  the  Bureau  is 
adopting  comment  35(c)-4  as  propo.sed, 
with  minor  technical  amendments,  and 
the  Bureau  has  removed  references  to 
error  notices  received  by  telephone. 

35(d)  Acknowledgment  of  Receipt 

The  Bureau  proposed  §  1024. 35(d), 
which  would  have  reipiired  a  .servicer  to 
provide  a  borrower  an 
acknowledgement  of  a  notice  of  error 
within  five  days  (excluding  legal  public 
holidays.  Saturdays,  and  Sundays)  of 
receiving  a  notice  of  error.  Proposed 
§  1024. 35(d)  would  have  imj)lemenled 
.section  14()3(c)  of  the  Doild-Frank  Act, 
which  amended  the  current 
acknowledgement  deadline  of  20  days 
for  (jiialified  written  requests  to  five 
days.  Proposed  §  1024.35(d)  would  have 
further  implemented  the  language  in 
.section  0(k)(l)(C)  of  RESPA  j)rohihiting 
the  failure  to  take  timely  action  to 
re.s))ond  to  reipiests  to  correct  errors  hv 
applying  the  same  timeline  applicable 
to  a  (pialified  written  recpiest  to  any 
notice  of  error. 

Industry  commenters,  including 
multiple  credit  union  associations, 
reipiested  that  the  Bureau  lengthen  the 
acknowledgment  time  period,  a.sserting 
that  five  days  is  unreasonable, 
especially  for  smaller  institutions.  A 
nonprofit  mortgage  .servicer  said  the 
timeframe  is  insufficient  for  its  small 
volunteer  staff.  An  industry  trade 
association  commenter  argued  that  the 
acknowledgment  requirement  creates 
unnece.ssary  i)aperwork  and  should  he 
removed  from  the  final  rule  altogether. 

In  contrast,  consumer  group 
commenters  were  generally  .supj)ortive 
of  the  acknowledgment  requirement, 
noting  that  the  timeline  in  the  pro])osal 
was  consistent  with  that  in  the  Dodd- 
Frank  Act  for  einalified  written  re(]uests. 

The  Bureau  believes  that 
acknowledgment  within  five  days  is 
a))])ro])riate  given  that  the  Dodd-Frank 
Act  exj)ressly  adopts  that  requirement 
for  (pialified  written  recpiests  and 
differentiating  between  the  two  regimes 
would  increase  oiierational  complexity. 
Moreover,  the  burden  on  servicers  is 
significantly  mitigated  by  the  fact  that 
the  error  resolution  procedures  are  onlv 
applicable  to  written  notices  of  error. 
The  Bureau  further  notes  that  the 
contents  of  the  acknowledgment  are 
minimal.  In  addition,  servicers  need  not 
provide  an  acknowledgment  if  the 
servicer  corrects  the  error  identified  by 
the  borrower  and  notifies  the  borrower 
of  that  correction  in  writing  within  five 
days  of  receiving  the  error  notice. 
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Accordingly,  the  Bureau  is  adopting 
§  1024. 35(d)  sub.stautiallv  as  ])ropos(!d. 
exc(;pt  that  the  Bureau  has  reviscul  tlie 
provision  to  clarity  that  the 
ackuo\vl(!(lgiueut  luu.st  he  written. 

35(e)  Response  to  Notice  ol  Error 

rh(!  Bureau  proposed  S  1024.35((;)  to 
•set  forth  re(]uireiueuts  on  scn  vicers  for 
responding  to  notic(;s  of  error.  As 
tli.sciisscul  in  more  d(!tail  helow. 
pro|)o.sed  <5 1024.35(e)  would  have 
iinj)l(!in(!nted  the  nisponse  recpurcanent 
in  .section  0(e)(2)  of  RlvSBA  ap])licahle  to 
a  (pialified  written  recpiest,  including 
.section  1403(c)  of  the  Dodd-Erank  Act. 
which  changed  the  deadline  for 
res|)onding  to  (]iialifie<i  written  recpiests 
from  00  ilavs  to  30  days.  Proposed 
§  1024.35(e)  would  liave  further 
implementJHl  section  0(k)(l)((;)  of 
RE.SBA  hy  applying  the  same 
nupurements  and  timeline  aj)plical)le  to 
a  (jualified  written  nupiest  to  any  notice 
of  (MTOr. 

35(e)(1)  lnv(!stigation  and  Response 
RcHluinumMits 

Bropo.sed  ^  1024.35(e)(1)  would  have 
nupiired  a  .servicin'  to  correct  an  error 
within  30  days  nnle.ss  tin;  servicer 
concluded  alUn'  a  reasonahle 
inviistigation  that  no  error  occurred  and 
notified  tlu?  borrower  of  that  finding.  As 
discussed  ludow.  the  Buriniu  maintains 
the  30-day  timeline  in  tlie  final  rule. 

Notices  to  Borrower 

Broi)os(!d  1024.35((d(l  )(i)(A)  woidd 
have  rinpured  a  servicer  that  does  not 
d(!termine  after  a  reasonahle 
investigation  that  no  error  occurred  as 
.set  forth  under  §  1024.35(e)(l)(i)(B).  to 
correct  the  error  identified  hv  th(! 
borrower,  and  jirovide  the  borrower 
with  notification  that  iiulicates  that  the 
error  was  corrected,  the  date  of  the 
correction,  and  contact  information  the 
borrower  can  use  to  get  further 
information.  One  industry  commenter 
asserted  that  RESBA  does  not  njquire 
that  servicers  j)rovide  correction  dates 
and  (piestioned  the  utility  of  such  a 
niipurement.  The  commenter  further 
Hiipiested  clarification  as  to  whether  the 
date  of  correction  was  eciuivalent  to  the 
effective  date  of  tin;  corrcjction. 

The  Bureau  did  not  intimd  tlu; 
reference  to  the  date  of  correction  in 
^5 1024.35(e)(l  )(i)(A)  to  nder  to  the  date 
the  correction  was  made  hv  the  servicer, 
hut  rather  to  the  date  the  correction  is 
made  effective.  Accordingly,  the  Bureau 
is  amimding  proposed 
§  l()24.35(e)(l  )(i)(A)  to  add  the  word 
“effective”  to  the  final  rule  in  order  to 
clarify  that  the  date  .servicers  must 
provide  is  the  effective  date  of  the 
correction.  'I'he  Bureau  believes  that 


])roviding  the  eflective  date  of  the 
correction  is  meaningful  iiddrmation  for 
a  borrower  to  assess  whether  the 
sin  vicer  has  satisfactorily  cornnliul  the 
error,  jiarticnlarly  in  ca.ses  involving 
changcis  to  the  balance!  of  the  borrower’s 
account,  (lommenters  did  not  comment 
on  other  aspects  of  |)ro])o.sed 
1024. 35(e)(l)(i)(A),  and  the  Bureau  is 
adopting  ^  1()24.35(e)(l  )(i)(A)  as 
])roi)osed.  exce])t  that  thi!  Bureau  has 
revised  the  final  rule  to  clarify  that  the 
notification  must  he  provid(!(l  in  writing 
and  the  servicer’s  contact  iidbrmation 
must  include  a  telephone  nnmher. 

Proposed  §  1  ()24.35(e)(l  )(i)(B)  would 
have  reipnred  a  servicer  that  determines 
after  conducting  a  reasonahli! 
investigation  that  no  error  occurred  to 
])rovide  the  borrower  a  notice  stating 
that  the  servicer  has  d(!termined  that  no 
error  has  occurred,  the  reason(s)  the 
s(!rvicer  believes  that  no  error  has 
occurred,  and  contact  information  for 
servicer  ])(!rsonnel  that  can  ])rovide 
further  a.ssi.stance.  The  pro])o.sal  would 
have  al.so  reepured  the  s(!r\’icer  to  inform 
the  borrower  in  the  notice  that  the 
borrow!!!'  may  r(!(piest  docuni(!nts  r(!li(!d 
on  hv  th(!  s(!rvicer  in  reaching  its 
determination  and  how  the  horrow(!r 
can  r(!(ju(!st  such  documents.  In 
contrast,  propos(!d  l()24.35((!)(l)(i)(A) 
would  not  have  r(!(piir(!d  a  servicer  who 
determin(!s  that  an  (!rror  has  occurred 
and  corr(!cts  the  error  to  provide  a 
statement  in  the  notice  to  the  borrower 
about  recpiesting  documents  that  w(!re 
the  basis  for  that  determination. 

OiK!  consumer  grou])  commenter 
riKpiested  that  the  Bureau  amend  tlu! 
propos(!d  rule  to  address  situations  in 
which  .servic(!rs  make  inaccurate 
determinations  that  no  error  occurred. 
The  Bureau  h(!lieves  that,  as  ])ro])osed, 
tlu!  rule  adeepmtely  addriKs.ses  such 
scenarios  hv  reijuiring  di.sclosures  about 
borrowers’  rights  to  recpiest  the 
information  on  which  the  s(!i'vicer 
relied,  .so  as  to  facilitate!  the  borrower’s 
o])])ortnnity  to  review  and  considi!!' 
further  action  as  appro])riate.  The 
Bureau  Believes  that  the  ruli!  will 
facilitati!  the  tim(!ly  correction  of  errors 
and  that  horrowins  are  h!ss  likely  to 
need  documents  and  information  when 
errors  are  correct(!d  per  the  horrow(!r’.s 
rcupiests.  Accordingly,  the  Bureau  is 
adopting  l()24.35(e)(l  )(i)(B)  as 
])roj)o.s(!d,  (!xcept  that  the  Bureau  has 
revis(!d  th(!  provision  to  clarify  that  the 
notification  must  hc!  written  and  the 
servicer’s  contact  information  must 
include  a  telephone  uumher. 

Multi])l(!  Res])onses 

The  Bur(!au  j)ro])osed  comment 
35(e)(l  )(i)-l  to  clarify  that  if  a  notice  of 
(!rror  asserts  multi])le  errors,  a  servicer 


may  res|)ond  to  thosi!  errors  through  a 
singli!  or  separate  writtini  responses  that 
address  the  alleged  inrors.  The  Bureau 
lH!lieves  that  the  purpose  of  tlu!  rule, 
which  is  to  rcupiire  tim(!lv  r(!.solution  of 
(!rrors,  is  facilitat(!d  by  allowing  a 
servic!!!'  to  res])ond  to  multi])l(!  errors  .s(!t 
forth  in  a  single  notice  of  error  through 
.s(!parate  communications.  E’or  examph!. 
ii  .s(!rvicer  could  correct  one  error  and 
send  a  notice  regarding  the  corr(!ction  of 
that  error,  while  an  inv(!.stigation  is  in 
process  regarding  another  error  that  is 
the  suhj(!ct  of  till!  same  notice  of  (!rror. 
Th(!  Bureau  did  not  receive  any 
comments  r(!garding  ])roj)o.sed  comment 
35(e)(l  )(i)-l  and  is  adopting  it  as 
j)roi)osed. 

Different  or  Additional  Error 

The  Bur(!au  proposed 
l()24.35(e)(l)(ii),  which  provided  tlnit 
if  a  .servicer,  during  the  course  of  a 
reasoiicihle  investigation,  determines 
that  a  differ(!nt  or  additional  error  has 
occurr(!d.  the  .servicer  is  re(piir(!d  to 
correct  that  diffen!nt  or  additional  error 
and  to  ])rovide  a  borrower  a  writt(!n 
notice  about  the  error,  thc!  cornu! iv(! 
aedion  taken,  the  (!ffective  date  of  the 
cornudive  aedion.  and  contaid 
information  for  further  assi.st;mc(!. 
B(!cause  th(!  servicer  would  hi! 
corr(!(ding  an  error,  a  .servicer  would  not 
1h!  n!(piir(!d  to  provide  <1  notice  to  the 
borrower  about  reipiesting  documents 
that  w(!re  tin!  basis  for  that 
d(!t(!rmination  for  the  nuisons  di.scns.sed 
above.  Proposed  comment  35(e)(l  )(ii)-l 
would  have  clarifitul  that  a  servic.er  may 
provide  the  resjionse  recpiired  hv 
§  1024.35(e)(l  )(ii)  in  the  same  notiiu! 
that  responds  to  errors  assertiul  hv  the 
borrower  pursuant  to  ^  1024.35(e)(l)(i) 
or  in  a  separate  response  that  addres.ses 
the  different  or  additional  errors 
identified  hy  the  serv’icer.  Tin!  Bureau 
did  not  receive  any  comments  regarding 
])roposed  §  1  ()24.35(e)(l  )(ii)  and 
comnn!nt  35(e)(l)(ii)-l  and  is  adopting 
both  suhstantially  as  ])roposed. 

As  discussed  above,  the  Bureau 
heliev(!S  that  a  consumer  jirotetdion 
purpose  of  RESPA  is  to  facilitate  the 
timely  cornudion  of  errors.  When!  a 
servicer  di.scovers  an  acdual  error,  this 
])ur|)o.s(!  is  h(!st  .serviul  by  nupiiring  tin! 
.servicer  to  correct  that  (u  ror  suhjetd  to 
tin!  sann!  ])rocedun!s  that  would  hav(! 
ai)])lied  had  the  borrower  a.sserted  the 
same  error  through  a  (pialified  written 
nujuest  or  notice  of  (!rror.  Accordingly, 
the  Bureau  finds  that  §  l()24.35(e)(l)(ii) 
is  neces.sary  and  appro])riate  to  achieve 
the  consumer  ])rote(dion  purposes  of 
RESPA.  including  of  facilitating  the 
timely  correidion  of  errors. 
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35(e)(2)  R(!(iu(!sting  Iniorination  From 
BorrowcM' 

Froposed  1()24.35((!)(2)  would  have; 
p(!rmitt(!d  a  servicer  to  nuiuest  that  a 
l)orrower  ])rovide  documentation  if 
needed  to  investigate  an  error  l)ut  would 
not  have  ])ermitt(ul  a  servicer  to  nMjuire 
the  borrower  to  provide  such 
documentation  as  a  condition  of 
investigating  the  asserted  error.  Further. 
pro])osed  §  1 024. 35(e)(2)  would  have 
])rohihite(l  a  servicer  from  determining 
that  no  error  occurnul  sim])ly  because 
the  borrower  failed  to  provide  the 
re(|ueste(l  dociniKMitation.  The  Bureau 
])roposed  §  1024. 35(e)(2)  to  allow 
s(;rvicers  to  obtain  information  that  may 
assist  in  resolving  notices  of  error. 

Several  industry  r:ommenters  stre.ssed 
the  im])ortance  of  permitting  reasonable 
r(H|U(!sts  for  information  from  borrowers, 
(iommenters  said  that  limiting  servicers’ 
acce.ss  could  im])e(le  the  early 
resolution  of  errors.  One  industrv 
connnent(!r  asked  that  the  Bureau  clarify 
that  servicers  may  recpie.st  documents  so 
long  as  thev  do  not  condition 
investigation  on  the  receijjt  of 
documents.  Other  commenters 
re(|nested  clarification  that  re(]uiring  a 
borrower  to  provide  specific 
information  about  what  the  borrower  is 
r(!(iuesting  does  not  constitute  retiuiring 
a  borrower  to  ])rovide  information  as  a 
condition  of  c:onducting  the 
investigation. 

Having  considenul  these  comments, 
the  Bureau  hedieves  the  ])ro])osed  rule 
strikes  the  right  balance  by  |)(!rmitling 
servicers  to  request  documents  from 
borrowers  so  long  as  the  .servic:er’s 
investigation  and  conclusion  that  no 
error  occurr(Hl  is  not  dependent  on  the 
receipt  of  documents.  As  stated  in  the 
propo.sal,  the  Bureau  believes  that  the 
])roc;ess  for  ser\'icers  to  obtain 
information  from  borrowers  should  not 
prejudice  the  ability  of  the  borrower  to 
seek  the  resolution  of  the  error. 
Accordingly,  the  Bureau  is  adopting 
§  1024. 35(e)(2)  as  ])roi)osed  with  minor 
technical  amendments. 

35(e)(3)  'rime  Limits 
3.5(e)(3)(i) 

The  Bureau  proposed 
§  l()24.35(e)(3)(i).  which  would  have 
r(!(iuir(;d  a  .servicer  to  respond  to  a 
notice  of  error  not  later  than  30  davs 
(excluding  legal  ])uhlic  holidavs, 
Saturdays,  and  Sundays)  after  the 
l)orrow(!r  notifies  the  .servicer  of  the 
asserted  error,  with  two  exceptions: 
lirrors  relating  to  accurate  payoff 
balances  and  errors  relating  to  failure  to 
.su.s])end  a  foreclosure  sale  where!  a 
borrower  has  submitted  a  complete 
application  for  a  loss  mitigation  option. 


As  discussed  further  below,  the 
])roposal  would  have  re(]uir(!d  servicers 
to  res])ond  to  errors  nilating  to  payoff 
balances  within  five  davs  (excluding 
legal  public  holidays,  Saturdays,  ami 
Sundays)  after  the  servicer  receiveis  the 
notice!  e)f  e!rre)r.  'riie  Burexeu  l)e!lie!ve!el  this 
.she)rte!ne!el  timeframe  was  ap])re)priate! 
heunuse  a  ,se!rvie:e!r’.s  failure  te)  e;e)rre!e;t 
sueli  an  erre)!'  may  pre!ve!nt  a  borreewing 
from  i)ursuing  eeptieens  in  the  interim, 
sue;h  as  a  re!finane;ing  tnm.sae:tie)n.  The 
pre)])e).sal  wemlel  have  alse)  rexjuireul 
.se!rvie;e!r.s  te)  respeniel  te)  e!rre)r.s  relating  te) 
the  failure  te)  suspenel  a  fe)re!e:le)sure!  .sale 
where  a  l)e)rre)wer  h:is  .sid)mitteel  a 
e:e)mple!te!  applie:atie)n  the  eearlier  e)f 
within  30  elays  (e!xe:lueiing  le!gal  pid)lie; 
holielays,  Saturelays,  <mel  Sunelays)  after 
the  serviex!!’  renxrives  the  erre))'  ne)tie:e  e)r 
prie)r  te)  the  fe)re!e:le).sure!  sale,  'rhe  Burerau 
belieweel  the  .she)rte!r  timeline  was 
a])j)re)priate!  l)e)e;au.se!  elelaying  the 
re!spe)n.se!  anel  investigation  until  after 
the  fe)re!e;le).sure!  sale  e:e)idel  e:ause 
irre!i)aral)le!  harm  te)  the  l)e)rre)we!r. 

While!  sen  eral  inelustry  exemmenters 
iisserteel  that  30  elays  was  insuffie;ie!nt 
for  erre)!'  notieies,  eene  e:re!elit  unie)n  stateel 
thiit  the  time!line!  was  re!a.se)nal)le!. 
Similarly,  a  exensumer  greeeq)  exemmente!)' 
noteel  tlnit  the!  timeline  was  exensistent 
with  the  time  perieeel  ie)r  eiualifieel 
written  rexpiests  rexjiureel  hv  the  Deeelel- 
Frank  Ae;t.  (xensumer  ex)mmente!r.s  e)n 
Re!gulatie)n  Re)e)m  asserteel  that  the 
timelines  were  te)e)  genereeus.  'I’he! 

Burexm  beliewes  tb;it  the  30-elay 
timeframe  |)re)pe).se!el  is  ;ippre)])riate!  given 
that  the  De)elel-Frank  Ae:t  expre!s.sly 
ediangeel  the  time!frame  lor  eiualifieel 
written  re!eiue!.sts  freem  00  elavs  te)  30  elavs 
anel  elifferemtiating  heUweeen  twe)  reegimes 
woidel  increase  eeperational  exemplexity 
as  well  as  burelen  e)n  be)rre)we!rs  anel 
servicers.  Aexx)reiingly,  the  final  rule 
aelopts  the  30-elay  timeline  as  pre)i)e).se!eL 

Sheerteneel  'Fime  Limit  'Fe)  Ce)rree;t  Erreers 
Relating  to  Layoff  Balanceis 

Bre)pe).seei  ^  1024.35(e!)(3)(i)(A)  woulel 
have  pi  e)viele!el  that  if  a  borrower 
submits  a  neetiex!  e)f  enix)!'  as.serting  that 
<1  seM'viex!!'  has  faileel  to  ])re)viele  an 
aex'.urate  paye)ff  balanex!  as  .set  forth  in 
])re)pe)se!el  ^  1024.35(b)(0).  a  .se!rviex!r 
must  respeniel  te)  the  neitiex!  e)f  enre)!’  ne)t 
later  than  five  elays  (exedueling  le!gal 
puhlie:  heelielays,  Saturehiys,  anel 
.Sunehiys)  after  the  beerreewer  ne)tiiie!s  tbe 
be)rre)we!r  e)f  tbe!  ;illeige!el  e!rre)r.  'Fhe! 
Burexm  i)re)pe)se!el  the  aexx!le!rate!el 
timeframe  be)e:au.se!  it  belien'eel  that  a  30- 
elay  eleeaelline  fe)r  reesponeling  to  this  type 
e)f  ne)tiex!  e)f  enreer  wendel  not  ])re)viele! 
aelexjuate  ])re)te!e:lie)n  leer  be)rre)we)r.s 
beeiause  the  se!rviex!r’.s  failure  te)  e:e)rre!e:t 
the  erre)!'  pre)mptly  may  ])re!vent  a 
borrower  frenn  ])ursuing  e)ptions  in  the 


inte!rim  suedi  as  a  re)finane:ing 
tr;msae:tie)n.  Me)re!e)ver,  eli.sexissiems  with 
se!rviex!r.s  eluring  e)Utre!ae:h  suggesteel  that 
<1  five  elav  timeframe  we)ulel  be 
rea.sonable!  fe)r  a  serviex!!'  to  ex)rre!e:t  an 
erre)!'  with  !'e!.spe!e:t  te)  e:ale:ul;!ti!ig  a  i)aye)ff 
l)<!la!iex!. 

bielustry  ex)!n!ne!!ite!!'.s  !U)te!el  the 
ex)!n])le!xity  i!ive)lve!ei  iei  eiale.uhitieig 
p<!ye)ff  bala!ie:e!.s.  e!.s])e!e'.iallv  where 
serviexers  neueel  to  e:e)lle!e:t  i!ife)!'!n<!tie)!i 
frenn  thirel  piirtiees.  .sne:h  as  lee 
i!ife)r!natie)!i  freem  venelors  eer  prieer 
.serviexns.  In  light  e)f  the  exempleexitv 
ieiveelveel,  ieielustrv  exeenmenitens  asserteel 
that  the  tieneframe  was  ieisuffiedenit. 

While  the  Burenm  exeeetieiueis  te)  believe 
it  is  i!npe)rtant  te)  have  aei  aexx!le!!'ateel 
tieneline  for  e!rre)rs  a.ssoedateel  with 
payoff  balanex!.s.  the  Bureum 
ackne)wle!elge.s  that  in  senne 
e;ire:u!nsta!iex!.s  the  neexl  to  ex)lle:e:t 
infe)r!natie)n  from  thirel  parties  may  ])e).se! 
tiening  edialleeiges.  Aexxerelingly.  the 
Bureau  has  reviseel  propee.seel 
§  1024.35(e)(3)(i)(A)  te)  ])!'e)vieie!  that  a 
.se!!'viex!r  must  re!.spe)!iel  te)  a  be)!'!'e)we!!''s 
ne)tiex!  e)f  e!r!'e)r  assertieig  that  a  servie.er 
has  faile!el  te)  ])!'e)viele!  an  aexxirate  pi!ye)ff 
biiliuiex!  as  seet  Ibrth  i!i  1024.35(h)(()) 
ne)t  late!!'  tha!i  .seven  elays  (e!xe:lueli!ig 
le!g;!l  piehlie;  heelielays,  Satierelays,  eenel 
Su!ielays)  after  the  beerreewe!!'  neetifies  the 
.serviex!!'  e)f  the  alleegeel  erreers.  'Fhe 
Burenm  believes  that  this  nmelest 
ieiex'ea.se  i!i  the  tieeielieie  strikeis  the!  right 
bi!h!!ux!  bi!twe!e!n  j)!'e)!ni)t  pre)vi.sie)n  e)f 
pave)if  infe)!'!natie)!i  te)  ex)!i.su!ne!rs  aeiel 
the  eieuxl  fe)!'  .se!rviex!!'.s  te)  h;!ve!  suffiedeeit 
tiene  te)  aexxess  the  reeiuireul  i!ife)!'!natie)!i. 
Me)re!e)ve!!'.  the  Burexm  alse)  ne)te!s  that 
.seedie)!!  120(1  of 'FILA  rexjuirexs  .se!rviex!!'.s 
te)  p!'e)viele!  aex:u!'ate  paye)ff  balane.e 
amounts  to  e:onsu!ne!!'.s  withi!i  a 
rea.sonable!  tiene,  but  i!i  no  exe.se  !ne)re! 
than  .seven  business  elays.  Otherwi.se, 
the  Bureai!  is  aele)j)ting 
S  1024.35(e!)(3)(i)(A)  as  proposeel.  with 
mi!ie)r  tee:hnie;al  amenidments. 

Sheerteneel  'Fime  Limit  'Fe)  Cx)rre!e;t 
(xntain  Erre)rs  Relating  te)  Fe)re!e:le).su!'e! 

B!'e)pe).se!el  1024.35(e!)(3)(i)(B)  woulel 
have  j)!'e)viele!el  that  if  a  he)rre)we!r 
subenits  a  !ie)tiex!  of  e!r!'e)r  a.sserting, 
ueieler  §  1024.35(t))(0),  that  a  .serviexn'  has 
faileel  te)  su.sj)e!!iel  a  fe)re)e;le).su!'e!  sale,  a 
serviex!!'  we)!!lel  be  renjuireel  te) 
i!ive!.stigate!  anel  !'e!.spe)nel  to  the  !ie)tiex!  e)f 
en  re)!'  by  the  eiarlien'  e)f  30  elavs  (e!xe;h!eli!ig 
leegiel  ])ublie;  heelielays,  Saturelays,  aeiel 
Si!!ielay.s)  eer  the  elate  of  a  foreedeesure 
sale.  Breepeesexl  exemeneeit  35(e!)(3)(i)(B)-l 
we)i!lel  hiive  edarifiexl  that  a  .serviex!!' 
ex)i!lel  !naintai!i  a  30-elay  tienefraene  te) 
re!S])e)nel  te)  the  ne)tiex!  of  e!'re)r  if  it 
e',a!iex!l.s  e)!'  pe).stpe)nes  the  fe)re!e:le)SU!'e! 

.sale  a!iel  a  subseKjuent  sale  is  not 
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scheduled  before  the  expiration  of  the 
3()-day  deadline. 

Tlie  Bureau  believes  tbe  sbortened 
tiinefraine  is  appropriate  because,  given 
the  coin|)lexity  of  tlie  proce.ss.  servicers 
may  mistakenly  fail  to  sus])end  a 
foreclosure.  Thus,  the  Bureau  believes 
borro\v(;rs  may  reasonably  Ixundit  from 
the  opportunity  to  have;  servicers 
inv(!stigate  and  respond  to  notices  of 
error  regarding  such  failures  before  the 
foreclosure  sale.  The  Biinnin  btdieves 
that  a  timeframe  that  allowed  a  servicer 
to  inv(;stigate  and  r(iS))ond  to  the  notice 
of  error  after  tbe  date  of  a  foreclosun; 
sale  would  cause  irniparable  barm  to  a 
borrower.  Accordingly,  the  Bureau  is 
ado|)ting  §  1()24.35(e)(3)(i)(B)  and 
comment  .35(e)(.3)(i)(B)-1  as  propo.sed. 
exce])t  for  minor  technical  amendments 
and  that  the  Bureau  has  revised 
§  l()24.3.'}(e)(3)(i)(B)  to  reference  both 
§1024.3.'i(b)(U)  and  (10). 

Extensions  of  Time  Limit 

Broposiul  ??  l()24.3.')(e)(3)(ii)  wouhl 
have  permitted,  subject  to  certain 
exceptions  di.scussed  below,  a  serviccir 
to  extend  tbe  time  period  for 
investigating  and  responding  to  a  notice 
of  error  bv  1,'j  (lavs  (excluding  l(!gal 
public  holidays.  .Saturdays,  and 
.Sundays)  if,  before  the  end  of  the  3()-dav 
pcii'iod  .s(;t  forth  in  ])ro])osed 
§  l()24.3.')(e)(3)(i)((i),  the  servicer  notiluis 
tbe  borrower  of  tbe  extcaision  and  the 
nja.sons  for  the  (hday  in  res])onding. 
I’rojjosed  comment  3.'5(e)(3)(ii)-l  would 
have  clarified  that  if  a  notice  of  error 
a.ss(;rt.s  nudtij)le  errors,  a  sca  vicer  may 
ext(;nd  the  time  period  for  inv(;stigating 
and  responding  to  those  errors  for 
which  (ixtensions  an;  permissible 
pursuant  to  ])roposed  ^  l()24.3.‘i(e)(3)(ii). 

While  some  consumer  groups 
generally  obji;cted  to  the  ])ropo.sed 
(;xt(;nsion.  one  industry  commenter 
urg(;d  the  Bureau  to  p(;rmit  two 
aidomatic  l.'i-day  (;xtensions.  The 
Bureau  (lo(;.s  not  believe  that  p{;rmitting 
a  second  l.'i-day  (;xtension  would 
promote  timely  resolution  of  errors. 
.S(;ction  14(>3(c)(3)  of  tbe  Dodd-Frank 
Act  amend(;d  .s(;ction  (i(e)  of  RE.SPA  to 
provide  one  1.5-day  extension  of  time 
with  respect  to  (lualified  writt(;n 
r(;(pie.st.s,  and  the  Bureau  b(;lieves  that 
differentiating  betwe(;n  two  regim(;.s 
would  increa.se  onerational  complexity. 

The  Bureau  did  not  ])ro]K)se  to  a|)plv 
the  extension  allowance;  of  pro])o.sed 
§  1024.3.5(e)(3)(ii)  to  inv(;stigate  and 
r(;spond  to  (;rror.s  relating  to  a  s(;rvicer's 
faihin;  to  jjrovidc;  an  accurate  pavoff 
.statement  or  to  suspend  a  for(;closure 
sale.  As  (li.scu.ss(;d  above,  tbe  final  rule 
ap|)li(;.s  a  .shortened  timeframe  for 
resj)onding  to  such  errors  in  light  of 
.special  statutory  jirovisions  and  .s])(;cial 


consi(l(;rations  at  the  foreclosure  stage. 
Permitting  a  1.5-day  extension  of  those 
tim(;frames  would  n(;gate  tb(;se 
sbortened  r(;spons(;  ])eriods  and 
un(l(;rmine  tbe  ])nrpo.ses  ,serv(;d  by 
shortening  tb(;m.  For  tbe  r(;a.son,s  .s(;t 
forth  above;  and  in  the  pro|)o.sal.  tlu; 
Bnr(;au  is  adopting  ^  1()24.3.5(e)(3)(ii) 
and  comnu;nt  3.5(e)(3)(ii)-1  substantially 
as  pro])osed. 

3.5(e)(4)  (;o|)i(;s  of  Documentation 

Proposed  1024. 3.5(e)(4)  would  have; 
r(;(|idre{l  that,  wh(;re  a  s(;rvicer 
det(;rnun(;s  that  no  error  occurr(;d  and  a 
borrower  re(]U(;sts  the  documents  tbe 
st;rvicer  relied  u])on,  the  .servic(;r  must 
provide  the  documents  within  1.5  days 
of  the  servicer’s  receipt  of  the 
borrower's  r(;(]U(;.st.  Tbe  Bur(;au 
])ropo.s(;(l  comment  3.5((;)(4)-1  to  clarify 
that  a  .s(;rvicer  would  n(;(;d  only  provide; 
documents  actually  r(;lie;(l  upon  by  the 
.se;rvice;r  to  determine;  that  no  error 
occurred,  not  iill  doenments  r(;vi(;w(;(l 
by  a  s(;rvic(;r.  Further,  the  ])r()j)()se;(l 
comment  stated  that  where;  a  servicer 
r(;li(;.s  u])()n  entrie;s  in  its  collection 
sy.stems, ;;  se;rvice;r  may  jjroviele  print¬ 
outs  r(;fle;cting  the;  information  entered 
into  the;  sy.stem. 

.Some  inelu.strv  comm(;nter.s 
(pi(;.sti()ne;(l  the;  utilitv  of  providing 
docume;nts  relied  upon  to  borrowers, 
noting  that  borrowers  niiiy  not 
un(le;r.stan(l  how  to  int(;rpr(;t  the 
documents  printed  from  s(;rvic(;rs' 
.sy.st(;ms.  Industry  c()mm(;nt(;rs  .said 
j)re)vieling  such  documeuts  will  be; 
burdensome,  and  one;  commenter  aelded 
that  the;  Dodd-Frank  Act  n(;itlu;r 
re;(juire;s  nor  contem])lates  such  <i 
re;(]ui remen t.  One  ce)mme;nt(;r  urged  the 
Bur(;au  to  clarify  that  .service;rs  iK;e(l 
only  provide  borrowers  a  summary  of 
information  that  is  steered  electronically 
and  not  in  a  leroelucible  format.  Anel 
se;ve;ral  inelu.strv  commenters  urged  the 
Bur(;au  to  limit  servicers’  r(;.sponsibility 
to  provide;  documents  that  reflect  trade 
si;cre;ts  or  other  sensitive;  infeHination. 

The;  Bur(;au  b(;lieve;s  the  ])re)pe)S(;d 
ride  .striki;.s  tlu;  right  balance  in  that  it 
does  not  snbj(;ct  .s(;rvic(;r.s  to  undue 
l)a])i;rw()rk  burden  but  eissures  that 
l)()rrow(;rs  will  have  access  to 
un(li;rlying  docum(;ntati()n  if  n(;c(;s.sarv. 
In  certain  cases,  a  borrowe;!'  nuiy 
determine  that  tbe;  .se;rvie:(;r’s  r(;s]U)nse; 
re;solve;.s  an  issue;  and  that  reviewing 
documents  would  be  unne;ce;ssarv. 

Thus,  the  Bur(;au  b(;lie;v(;.s  that  re;e|uiring 
a  servicer  to  ])r()vi(le  documents  onlv 
u])()n  a  borrower’s  re;(jue;st  Hunts 
burden.  Tlu;  Buri;au  understands  tluit 
.s(;rvici;r.s  may  .store  information 
(;l(;(:tr()nically  and  not  in  a  r(;a(lilv 
])r()(lucible  forniiit.  Accordingly,  the; 
Bur(;au  is  aelojjting  final  comnuait 


3.5(e;)(4)-1.  which  clarifi(;.s  that  .se;rvici;rs 
mav  provide  a  printe;(l  scr(a;n  capture  in 
such  situations,  as  proposed  with  minor 
technical  amendments.  In  iuldition,  tbe 
Bureau  acknowlealges  inelu.strv 
e:e)mment(;rs’  coiua;rn  ri;gar(hng 
providing  confielential  e)r  se;nsitiv(; 
infeermatie)!!  to  beirrowers.  Ace:orihngl v, 
the;  Bureau  luis  re;vise;el  i)r()pe).se;el 
1()24.3.5(e;)(4)  to  ])re)viele;  that  se;rvie;e;r.s 
ne;eel  ne)t  produea;  te;  beerreewers 
documents  rehearing  ce)nfi(le;ntial, 
])roprie;tarv  or  ])rivile;ge;(l  inibrmation. 
Final  ^  1024.3.5(e;)(4)  further  pr()vi(le;.s 
that  if  a  service;]-  withholels  documents 
re;heei  upon  bee:au.se;  suedi  elocuments 
re;flect  confidential,  proprietary  or 
])rivil(;g(;(l  informatie)n,  tlu;  .se;rvicer 
must  notify  the;  bejirower  of  its 
(let(;rminatie)n  in  writing.  The;  Bureau  is 
e)therwi.se  adopting  ^  1()24.3.5((;)(4)  as 
l)re)])o.sed. 

3.5(f)  Alternative;  Cejinpliance 

Proposeel  §1024.35(11  providial  that  a 
service;]'  w()i]l(l  not  be;  reejuireel  to 
comply  with  the  tiening  anel  inocess 
re(iuir(;]nents  of  pi]ragra])h.s  (d)  i]]ul  (e) 
of  pr()])o.se(l  §1024.35  iei  two  situations. 
First,  a  servicer  that  c()rr(;ct.s  tbe  error 
ieleeitifieal  bv  the  borrowe;]'  withi]i  five 
ekiys  of  ]'i;c(;ivi]ig  the;  eiotice  of  e;r]'0]',  anel 
notifies  tlu;  borrower  of  tlu;  correal ioei  iei 
writieig.  would  ]U)t  be;  reaiuired  to 
coenply  with  tlu;  ackeiowlealgenenl. 
eiotice  <i]ul  i]i.si)e;ctio]i  ]'e;(]ui]'(;]n(;nts  in 
jairagraphs  (el)  aeul  (e).  Beaaeuse  such 
e;]']'()]'s  are  corrected,  an  ieivestigation 
would  not  be;  reeiieirial.  .Second,  a 
servicer  that  reaieives  a  leotice  of  error 
for  failure;  to  .su.s]u;]](l  a  foria'.losure  sale, 
])U]'suant  to  §  1024.3.5(b)(0),  se;v(;n  days 
or  l(;s.s  before  a  .scheduled  foreadosure. 
woield  not  be  reapiired  to  coenply  with 
paragrajjbs  (el)  anel  (e),  if,  within  the 
time  pe;rio(l  set  forth  in  ])aragrai)h 
(id(3)(i)(B),  the  .service;]'  resjjoeuls  to  the 
borrower  orally  or  iei  writing,  anel 
corrects  tlu;  error  or  states  tlu;  reason  the 
.servic(;r  has  determined  that  no  error 
has  occurreal. 

35(0(1)  Early  Corr(;ction 

The  Bureau  j^roposed  §1024.35(0(1) 
to  ])(;]'mit  alternative  coenjjhance  as  to 
(;]']'()rs  resolved  witbiei  the  first  five  days. 
This  provision  is  consi.stent  with  .section 
t)(e)(1)(A)  of  RE.SPA,  which  ]'iajui]'e;.s 
.s(;]'vi(:e;]'s  to  provide  writteei 
ack]U)wl(;dg]nent  of  a  (jualified  writte;]! 
]'e;()U(;st  withiei  five  days  (exclieehng  li;gal 
])ublic  holidays.  .Saturdays,  and 
.Sueulays)  “unless  the  actio]i  r(;(]U(;sted  is 
take;]]  within  such  ])(;]'i()(l.’’  In  aelditio]!, 
the  alt(;]'native  coenjjliaeice  mechaeusen 
i]i  proposed  §  1024.35(0(1)  was  based 
(Ml  f(;(;(lback  froen  servicers  durieig 
outreach,  aeeel  (;.spe;cially  senall  .se;]'vice]'s, 
which  indicated  that  the  enajiM'ity  of 
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errors  are  addressed  ])roinj)tly  alter  a 
borrower’s  comiminication  and 
generally  within  five  days.  Small  entity 
re])resenlativ(;s  comnumicated  to  tlu; 
.Small  Husiness  Review  Panel  that  small 
servicers  have;  a  high-touch  customer 
.service;  model,  which  made;  it  verv  e;asv 
fe)r  he)rre)we;rs  te;  re;])e)rt  erreers  eer  imike; 
iuejuiries,  anel  te;  re;e:e;ive  real-time; 
res])e)use;s.  The;  Bureau  he;lie:ve;el  the; 
alte;rnative;  e:e)m])liaue;e;  me;the)el  was 
ne;e;e;.ssary  anel  a])pre)i)riate;  to  re;elue;e;  the; 
unwarraute;el  hureleu  of  au 
ae:kne)wle;elgeaue;nt  anel  either  respon.se; 
re;eiinreme;nts  em  se;rvie:ers,  anel 
e;spe;e:ially  small  .se;rvie:ers,  that  are;  able 
te)  e:orree:t  heirreiwer  e;rrors  within  five; 
elays  cousi.steait  with  the;  .Small  Busine;.ss 
Ren'iew  Panel  reiexmimendation  that  the 
Bureau  e:onsieler  re;epureme;nts  that 
jiroviele  fle;xihility  to  small  .se;rvice;rs. 

luelustry  exuumeuters  supporteel  the 
j)re)pe).sal’s  e;xem])tiou  eif  se;rvie;e;rs  freun 
e:omplying  with  jiaragraphs  (el)  and  (e) 
where;  the  ser\’ie;e;r  e:e)rre;e:ls  the;  erreir 
ielentifieel  by  the  borrower  within  five; 
elays  eif  re;e;e;iviug  the;  uotie:e;  eif  e;rre)r. 
Ueiwever,  inelustrv  e:e)mme;nte;rs  eijijiei.seel 
the;  re;e]uire;me;ut  that  se;rvie:e;rs  neitifv 
heirreiwers  e)f  the;  e:e)rre;e;tie)n  in  writing, 
(ieanmenters  rea.semeel  that  a  signifie;;mt 
nnmhe;r  eif  e;rrors  are;  iisserteel  anel 
e]nie:kly  re;se)lve;el  in  a  single;  telephone; 
e;all.  Ae:e:e)relingly,  exanmenters  argneel 
thiit  the;  reapnrement  te)  eielvise  heareiwers 
e)f  the;  e:e)rre;e:tie)n  in  writing  wendel  he; 
hnrelensemie. 

The  Bureau  t)e;lie;ve;s  that  he;e;an.se;  the; 
final  ride;  suhje;e:ts  written  hut  neit  oral 
notie;e;s  te)  e;rror  resolntiem  reapiirements 
nneler  §  1024.33.  the;  e:ommente;rs' 
exmeerns  re;gareling  written  notiex;  of 
exirreadiem  has  been  significxmtlv 
mitigateel.  To  the  extent  that  a  borrower 
asseirts  an  erreir  in  writing  whie:h  the 
se;rvicx;r  re;se)lve;s  within  five;  elays.  the 
Bureau  believes  the;  henreiwer  will 
he;nefit  frean  ree;eiving  the  written 
notifie;ation.  For  these;  rea.sons,  the; 
Bureau  aelopts  ^  1()24.3.3(1')(1)  as 
])roposeel,  exexijit  that  the  Bnre;au  has 
reviseel  the  provi.sion  te)  make;  cle;ar  that 
the;  serviex;r  must  preiviele;  snc;h 
notification  within  five  elays  e)f 
re;ex;iving  the;  neitiex;  of  earor. 

3,3(tl(2)  Errors  Asserteel  Be;fe)re; 
Fore;e:le)snre;  .Sale 

As  e;x])laine;il  in  ])re)i)e)se;el 
^  1024. 3.3(f)(2),  the  Bnre;an  believes  that 
it  is  appreipriate  to  stre;amline 
ae;kne)wle;elgment  anel  re;spe)nse; 
re;epure;ments  when  se;rviex;rs  re;ex;ive;  a 
notiex;  e)f  e;rre)r  that  may  impact  a 
fe)ree:losnre;  sale  le.ss  than  seven  days 
he;fe)re;  a  feireedeisnre;  sale.  Ne)tiex;s  eif 
e;rre)rs  ielentifieel  in  ^  1024.33(t))(9)  anel 
(10),  which  foexis  on  the  failure  to 
snspe;nel  a  foretdosnre;  sale  in  the; 


e:ire:nm.stanex;s  elese:rihe;el  in  §  1024.41(f), 
(g),  or  (j),  impliexite  this  ex)nex;rn. 
Nnme;re)ns  entities,  inedneling  other 
fe;ete;ral  ageneaes  anel  small  entity 
re;pre;se;ntatives  elnring  the;  .Small 
Bnsine;.ss  Review  Panel  outre;ae:h, 
e;xpre;s.se;el  ex)nex;rn  ahe)nt  he)rre)we;r  use; 
e)f  e;rre)r  re;.se)lntie)n  re;e]inre;me;nts  as  a 
j)re)ex;elnral  te)e)l  te)  impeele  pre)per 
fe)re;e;le)snre;s  anel  preemote;  litigation.  "’■* 
Inilustry  ex)mme;nte;rs  re;ite;rate;el 
ex)nex;rns  he;arel  during  pre;-pre)|)e)sal 
e)ntre;ae:h  that  heerreewers  exeidel  use  the; 
error  resolution  re;epnre;ments  te)  halt 
fe)re;e:le)snre  sales,  inedneling  minutes 
before  a  foreeedosnre;  sale.  One;  inelnstry 
exemmenter  stre;sse;el  that  in  some 
e:ire;nm.stanex;s,  wheithea'  to  ])roex;eel  with 
fe)re;e;le)snre  will  he;  heiyoml  the;  serviex;r's 
ex)ntre)l.  as  some  exenrts  will  neet  e:ancel 
fore;e:le)snre  after  a  ex;rtain  elate  anel 
Fre;elelie  Mae:  e:an  e)ve;rriele;  a  se;rvie:er’s 
re;(]ne;st  te)  ])ostj)e)ne  eer  e:ane:e;l  a  .sale, 
'riuis,  two  e:e)mme;nters  nrgeel  the;  Bnre;an 
te)  e;xempt  from  liability  se;rvie;e;rs 
re;einire;el  by  an  inveestor,  insurer, 
guarantor  eer  le;gal  re;e|nire;ment  te) 

])roce;eel  with  a  fe)re;e:le)snre;  sale.  Ane)the;r 
inelnstry  e:e)mme;nte;r  re;e|ne;ste;el  an 
e;xex;ptie)n  fe)r  the)se;  t)e)rre)we;rs  whe)  have; 
hail  their  claims  he;aril  by  a  eieenrt, 
asserting  that  se;rvie:e;rs  neeel  finality  anel 
that  e;xte;neling  fe)re;e;le)snre;  timelines  is 
e;e)stly.  In  e:e)ntrast.  eionsnmer  gron]) 
e:e)mme;nte;rs  e)])pe)se;el  the;  alternative 
e;e)mpliane:e;  option  fe)r  e;rre)rs  as.se;rteel 
within  seven  elays  e)f  a  fe)re;e:le)snre;  sale. 
(’x)nsnme;r  gre)U])s  as.serteel  that  .se;rvie:ers 
she)nlel  he;  re;einire;el  to  ex)mmnnicate 
with  he)rre)we;rs  in  writing.  In  aelelitie)n. 
some;  consumer  gre)up  e:e)mme;nte;rs 
re;ase)ne;el  that  he;e:anse;  pre)))e)se;el 
^1024.33(0(2)  woidel  exempt  the 
servie-.er  fre)m  the  re;e]nire;me;nt  to 
e;e)nelnct  an  investigation  or  proviele;  the 
heerrower  with  the;  eloe:nme;nts  relieel 
upon  in  reae:hing  its  elete;rmination  that 
no  error  e)e:cnrreel,  it  woulel  effe;e:tively 
permit  .sen  vicers  te)  ignore  valiel  re;e]ne;sts 
fe)r  pe)stponeme;nt  so  long  as  the  servie;er 
semels  a  le;tter  stating  that  no  e;rre)r 
e)ex:nrre;il. 

Having  e:onside;re;el  the;.se;  e:e)mme;nts. 
the;  final  rule;  pre)viele;s  that  fe)r  erre)r 
ne)tie:e;s  snhmitteel  seveai  elays  e)r  less 
before  a  fe)re;e;le)snre  sale;  that  as.sert  an 
e;rre)r  iele;ntifie;el  in  ^  1024.33(h)(9)  e)r 
(10),  se;rvie:ers  are;  ne)t  re;epnre;el  te) 
e:om])ly  with  the;  re;e]nire;me;nts  tor 
ae:knowle;etge;me;nt  anel  re;spe)nse;  te) 
ne)tie:e;s  e)f  e;rre)r,  hut  must  niake  a  ge)e)el 
faith  atte;mj)t  te)  re;spe)nel  te)  he)rre)wers. 
e)rally  e)r  in  writing,  anel  te)  e;ithe;r  e:e)rre;e:t 
the;  error  or  state;  the;  re;a.se)n  the;  .se;rvie;e;r 
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has  eletermineel  no  erre)r  e)ex:nrre;el.  As 
.stateel  in  the;  preeposal,  the;  Bureau 
he;lie;ve;s  that  reelncing  the;  ])re)e;e;ilnral 
re;e]niri;me;nts  fe)r  se;rvie:e;rs  te)  fe)lle)w  for 
sne:h  ne)tie:e;s  mitigates  the  e;e)ne:e;rn  that 
he)rre)we;rs  may  n.se  error  re;se)lntie)n 
pre)e:e;ehnes  te)  impeele;  fe)re;e:le)snre;,  while; 
maintaining  pre)te;e:tie)n  for  ex)nsnmers. 

't  he  Bnre;an  he;lieve;s  that  this  alternative; 
ex)mpli;me:e;  me;the)el  is  also  e:e)nsistent 
with  the;  .Small  Business  Review  Panel 
re;ce)mme;nelatie)n  that  the  Bureau 
pre)viele  flexibility  to  small  servie;e;rs  anel 
responels  te)  small  e;ntity  re;pre;se;nlative;s’ 
ex)ne:e;rn  that  erre)r  rese)lntie)n  pre)ce;elnres 
may  he;  nse;el  in  nnwarranteel  litigation. 
Further,  the;  Bnre;an  nnelerstanels  the 
timing  te)  he  ex)nsiste;nt  with  the  (kSE 
re;(]uire;ment  that  se;rvice;rs  ce)nelne:t 
ae:ce)nnt  reviews  to  ele)cnment  that  all 
re;(]nire;d  actie)ns  have;  occnrretl  at  lexist 
.se;ve;n  elays  prie)r  to  a  fe)re;e:losure;  sale. 

The  Burexin  eleclines  to  re;vi.se;  the; 
pro])osal  to  re;qnire;  that  servie:e;rs 
ex)mmunie;ate;  with  t)e)rre)we;rs  in  writing, 
as  the;  Bnre;au  he;lie;ve;s  .se;rvie:e;rs  re;e|nire 
fle;xihility  in  e:e)mmnnie:ating  with 
he)rre)we;rs  e:le).se;  in  time;  te)  a  ie)re;c.losnre; 
sale. 

33(g)  Re;einire;me;nts  Not  Ai)])lie:ahle; 

The;  Bnre;an  pre)pe)se;el  §  1024.33(g)  te) 
.se;t  forth  the;  tv|)e;s  e)f  ne)tie;e;s  e)f  error  te) 
which  the;  e;rre)r  re;se)lntie)n  reeinirements 
we)nlel  ne)t  a])])lv. 

33(g)(l )  In  (k;ne;nil 

Pre)pe)se;el  §  1024.33(g)(1)  we)nlel  have; 
pre)viele;el  that  a  servicer  is  ne)t  re;einire;el 
te)  e;e)mply  with  the;  error  re;se)lntie)n 
reepiirements  set  feerth  in  §1024.33(el) 
anel  (e;)  if  the;  se;rvie:e;r  re;a.se)nahly  make;s 
e:e;rtain  ele;te;rminations  spee:ifie;el  in 
§§  1 024.33(g)(l  )(i),  (ii),  e)r  (iii). 
.Spe;e:ificallv.  snhje;ct  to  certain 
e;xe:e;ptie)ns.  a  .se;rvie:e;r  ne;eel  not  i:e)m])l  v 
with  error  re;se)lntion  re;iinire;me;nts  with 
respect  to  a  notieie  of  error  that  a.sserts 
an  e;rre)r  that  is  snh.stantially  the  .same  as 
an  error  a.sserteel  pre;vie)nslv  by  e)r  on 
behalf  of  the;  he)rre)we;r.  that  is  ove;rhre)aeI 
or  unduly  t)nrele;n.se)me;.  or  that  is 
nntime;ly.  A  .servicer  we)nlel  he;  liable;  te) 
the  borrower  for  its  nnre;a.se)nat)le 
ete;te;rminatie)n  that  any  of  the;  listeel 
e:ate)gorie;.s  apply  anel  resulting  failure;  te) 
ex)m])ly  with  ])ropo.se;el  ^  1024.33(el)  anel 
(e;).  howe;ve;r.  Ineln.strv  commenters 
generally  fave)re;el  the;  pre)pe)se;el 
e;xe:ln.sions.  hut  re;eine;ste;el  that  the 
Bure;an  e;xpanel  the;  e:ate;ge)ries  for  whie:h 
.se;rvie;e;r.s  we)nlel  ne)t  he;  re;epiire;el  te; 
e:e)mplv  with  erreer  re;.se)lntie)n 
re;einire;me;nt.s.  Exce;])t  as  elisexi.sseel 
he;le)W.  the;  Bureau  ele;e;line;.s  te)  elo  .se).  The; 
Bnre;an  has,  he)we;ve;r.  revi.se;el  j)re)])e)se;el 
§  1024.33(g)(1)  te)  .state  that,  in  aelelition 
te)  S  1024.33(el)  anel  (e).  a  .se;rvie:er  is  not 
re;ciinre;el  to  e;e)mply  with  1024.33(i)  if 
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a  servicer  rciasonably  determines  that 
SjS  l()24.3.'j(g)(i),  (ii),  or  (iii)  apjily. 

35(g)(l)(i) 

Pro|)os(!d  l{)24.3.'i(g)(l  )(i)  would 
have  j)rovideil  that  a  servicer  is  not 
r(i(inired  to  comply  with  the  notice  of 
error  re(|nir(!ments  in  |)ro])osed 

1()24.3.'j(d)  and  (e)  with  respect  to  a 
notice  of  error  to  the  extent  that  tin; 
asserted  error  is  suhstantially  the  same 
as  an  error  as.serted  previously  hy  or  on 
hehalf  of  the  horrower  for  which  the 
servic(!r  had  previously  complied  with 
its  obligation  to  respond  to  the  notice  of 
error  pursuant  to  §  1()24.3,'i((!)(l).  unless 
the  horrower  jnovides  new  and  material 
information.  The  proposed  ride  would 
have  defined  new  and  material 
information  as  information  that  was  not 
reviewed  by  the  servicer  in  connei;tion 
with  investigating  the  prior  notice  of 
error  and  was  reasonably  likely  to 
change  a  servicer's  determination  with 
respect  to  the  existence  of  an  error. 

As  stated  in  the  propo.sal.  the  llnrean 
believes  that  both  elements  of  this 
reiinirement  are  important.  First,  the 
information  must  not  have  been 
reviewed  bv  the  servicer,  if  the 
information  was  reviewed  bv  the 
.servicer,  then  such  information  is  not 
new  and  recpiiring  a  servicer  to  re-o])en 
an  investigation  will  create  unwarranted 
burden  and  delav.  .Second,  even  if  the 
information  is  new.  it  must  be  material 
to  the  asserted  error.  A  .servicer  mav  not 
have  reviewed  information  hecause  the 
information  mav  not  have  been  material 
to  the  error  asserted  by  the  horrower. 

The  Hnrean  proposed  §  l()24.3.'5(g)(l )(i) 
to  ensure  that  a  servicer  is  not  required 
to  expend  re.sonrces  conducting 
duplicative  inve.stigations  of  notices  of 
error  mdess  there  is  a  reasonable  basis 
for  re-opening  a  prior  investigation 
becau.se  of  new  and  material 
information. 

The  Hnrean  jiroposed  comment 
3.'i(g)(1  )(i)-]  to  further  clarify  that  a 
dis])nte  regarding  whether  a  .servicer 
previously  reviewed  information  or 
whether  a  servicer  iirojierly  determined 
that  information  reviewed  was  not 
material  to  its  determination  of  the 
exi.stence  of  an  error,  will  not  itself 
constitute  new  and  material  information 
and.  consei|nently.  does  not  riuiuire  a 
.servicer  to  re-open  a  prior,  resolved 
investigation  of  a  notice  of  error. 

While  indnstrv  commenters 
snp|)orted  the  proposed  exclusion,  some 
consumer  groups  expres.sed  concern. 
One  consumer  groiq)  commenter  argued 
that  the  proposal  effectivelv  nuinires 
that  borrowers  describe  alleged  errors 
with  more  s|)ecificity  than  is 
a])pro|)riate,  given  that  borrowers  often 
do  not  fnllv  nnder.stand  the  nature  of 


the  alleged  error.  Another  consumer 
gronj)  commenter  urged  the  Hnrean  to 
recpiire  servicers  to  inform  borrowers 
that  servicers  will  reconsider  a 
duplicative  error  notice  to  the  extent 
that  the  borrower  is  able  to  more 
concisely  desinibe  an  alleged  error. 
Another  commenter  as.serted  that  the 
pro])osed  exclusion  shields  .servicers 
from  the  conseijnences  of  incompletelv 
addressing  a  notice  of  error  the  first  time 
it  is  received.  Finally,  an  anonymous 
commenter  (piestioned  the  Hnrean’s 
authority  to  create  the  exclusion 
altogether. 

Having  considered  these  comments, 
the  Hnrean  believes  that 

l()24.3.'i{g)(l)(i).  as  ])roj)osed,  strikes 
the  a]j])ropriate  balance  in  that  it 
reipiires  .servicers  to  respond  to 
duplicative  error  notices  onlv  to  the 
extent  that  such  notices  present  new 
and  material  information.  The  Hnrean 
recognizes  that  borrowers  will  assert 
errors  in  lay  terms,  and  this  section  is 
not  intended  to  reiinire  any  jiarticular 
level  of  .s])ecificity  in  the  errors  that 
horrowers  as.sert.  All  that  this  section 
provides  is  that  if  a  borrower  submits  a 
second  error  claim  that  the  servicer 
reasonably  determines  is  snbstantiallv 
the  same  as  a  previous  suhinission,  the 
.servicer  is  not  obligateil  to  go  back 
through  the  investigative  proce.ss  unless 
the  horrower  has  pre.sented  new  and 
material  information,  rhns.  to  the  extent 
that  a  borrower  initially  lacks  sufficient 
information  to  articulate  clearly  an 
alleged  error  but  is  later  privy  to  new 
and  material  information  that  enables 
the  borrower  to  describe  the  error  more 
clearly.  ])ro])osed  l()24.3.'>(g)(1  )(i) 
reijiiires  a  servicer  to  reconsider  new 
and  material  information  subsequently 
put  forward  by  the  borrower.  Tims,  for 
the  rea.sons  outlined  in  the  propo.sal  and 
set  forth  above,  the  Hnrean  is  adopting 
§  l()24.3.'5(g)(  1  )(i)  and  comment 
3.'j(g](l)(i)-l  as  proposed,  with  minor 
technical  amendments. 

The  Hnreau's  authority  for  §  1024.3,') 
is  addressed  above.  Moreover,  the 
Hnrean  finds  that  ^  1024.3.')  is  necessarv 
and  apjiropriate  to  achieve  the  pnrpo.ses 
of  RF.SFA,  including  ensuring 
resjnmsiveness  to  consumer  reijnests 
and  complaints  because  the  Hnrean 
believes  that  this  pnrpo.se  will  best  be 
met  if  servicers  are  not  reipiired  to  waste 
re.sonrces  re.s])onding  to  diqilicative 
reijnests  that  will  not  benefit  consumers, 
but  rather  are  allowed  to  focus  their 
resources  on  responding  to  error 
reipiests  where  such  resiionses  are  most 
likely  to  result  in  consumer  benefit. 

3.')(g)(l)(ii) 

Pro])o.sed  §  1024.3.')(g)(l  )(ii)  would 
have  provided  that  a  servicer  is  not 


re(|nired  to  conqilv  with  the  notice  of 
error  re(|nirement.s  in  projiosed 
S  l()24.3[)(d)  and  (e)  with  resjject  to  a 
notice  of  error  that  is  overbroad  or 
unduly  burdensome.  The  ])ro])osed  ride 
would  have  defined  “overbroad"  and 
“unduly  burdensome"  fortius  ])urpose. 
h  wonhl  have  jirovided  that  a  notice  of 
error  is  overbroad  if  a  servicer  cannot 
reasonably  determine  from  the  notice  of 
error  the  specific  covered  error  that  a 
borrower  asserts  has  occurred  on  a 
borrower's  account.  The  jiroposed  rule 
would  have  provided  that  a  notice  of 
error  is  unduly  hnrdensome  if  a  diligent 
servicer  could  not  respond  to  the  notice 
of  error  without  either  exceeding  the 
maximum  timeframe  permitted  by 
S  l()24.3.')(e)(3)(ii)  or  incurring  costs  (or 
dedicating  resources)  that  would  he 
unreasonable  in  light  of  the 
circumstances.  The  proposed  rule 
would  have  further  clarified  that  if  a 
servicer  can  identify  a  j)roper  as.sertion 
of  a  covered  error  in  a  notice  of  error 
that  is  otherwise  overbroad  or  unduly 
burdensome,  a  servicer  is  retpiired  to 
res])ond  to  the  covered  error 
submissions  it  can  identifv.  Finally,  the 
Hnrean  propo.sed  comment  3.')(g)(l  )(ii)- 
1  to  set  forth  characteristics  that  may 
indicate  if  a  notice  of  error  is  overbroad 
or  unduly  burdensome. 

IJnring  ])re-i)ropo.sal  outreach, 
consumers,  consumer  advocates, 
servicers,  and  servicing  indnstrv 
representatives  indicated  to  the  Hnrean 
that  consumers  do  not  tyiiicallv  u.se  the 
current  (pialified  written  reijuest  jirocess 
to  resolve  errors.  During  the  .Small 
Hnsiness  Review  Panel  outreach,  small 
entity  repre.sentatives  expressed  that 
typically  (]ualified  written  recpiests 
received  from  borrowers  were  vague 
forms  found  online  or  forms  u.sed  by 
advocates  as  a  form  of  pre-litigation 
discovery.  .Servicers  and  servicing 
indn.stry  representatives  indicated  that 
these  tyj)es  of  (pialified  written  recpiests 
are  unreasonable  and  unduly 
burdensome.  .Small  entity 
rejiresentatives  in  the  .Small  Hnsiness 
Review  Panel  outreach  requested  that 
the  Hureau  consider  an  exclusion  for 
abusive  reipiests,  or  recpiests  made  with 
the  intent  to  hara.ss  the  .servicer. 

The  Hnrean  recpiested  comment 
regarding  whether  a  servicer  .should  not 
be  recpiired  to  undertake  the  error 
resolution  inocednres  in  jiroposed 
§  1()24.3.')((1)  and  (e)  for  notices  of  error 
that  are  overbroad  or  nndnlv 
burdensome.  Industry  commenters 
su])]K)rtecl  the  exclusion,  hnt  urged  the 
Hnrean  to  remove  the  recpiirement  that 
servicers  identify  valid  assertions  of 
error  in  submissions  that  are  otherwise 
overbroad  or  unduly  burdensome. 
Indu.strv  commenters  said  servicers 
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should  not  he  n;(|uire(l  to  i)ai\se  through 
such  siil)iuissions  to  locale  a  clear 
asscM'tion  of  error.  One;  large  trade 
association  of  mortgage  ser\  icers  .said 
that  the  recjuircanent  effcictively 
sul)sumes  the  exclusion,  (ionsiuuer 
group  conuuenters  geiierallv  (lisfavorcul 
the  exclusion.  One  conunenter 
(luccstioued  the  as.serlion  tliat  horrowers 
])rimarily  use  cpialificul  written  rcxpiests 
to  obtain  prelitigation  di.scoverv.  One 
consimier  gronj)  .said  tin:  exclusion  gives 
serviccM's  too  mnc.h  di.scretion.  Another 
.said  it  rcupdres  horrowcirs  to  state  the 
basis  for  their  allcjged  error  witli  too 
much  specificity.  An  anonvmous 
consumer  advocate  .said  a  recpiest  from 
a  single  borrower  should  not  he  so 
voluminous  as  to  he  burdensome  for 
.servicers  to  res])ond.  Another  consumer 
group  conunenter  recjiiested  that  the 
Bureau  addrexss  situations  in  which  the 
service^!'  erroneously  dcdca  inines  that  a 
suhmi.ssion  is  overbroad  or  imdnly 
hnrdensome.  Finally,  one  consumer 
group  conunenter  said  the  projiosed 
exclusion  for  nndnly  hurden.some 
notices  of  error  leaves  horrowers 
nnprotcH'.ted  as  to  errors  that  are 
(^specially  cigregions  or  comi)lex. 

In  |n'oi)osing  §  1()24.3.'i(g)(1)(ii),  the 
Bureau  did  not  intend  to  frustrate 
consumers’  ability  to  assert  actual 
com|)lex  errors  and  to  have  such  errors 
investigated  and  corrected,  as 
appropriate;,  by  .s(;rvicer.s.  The  Bureau 
heliev(;.s  it  is  critical  that  consumers 
have  a  mc;chani.sm  by  which  to  have 
complex  (;rrors  addr(;s.sed.  Accordingly, 
the  Bureau  has  revised  proposed 
§  1()24.3.'i(g)(l )(ii)  and  projjo.sed 
comment  tf.'ilgKlKii)-!  to  remove 
references  to  undidy  hnrdensome 
notic:e.s  of  error.  At  the  .same  time,  the 
Bureau  proposed  4?  l()24.3.'5(gKl)(ii),  in 
part,  because  the  Bureau  believes  that 
reepdring  servicers  to  respond  to 
overbroad  notic(;s  of  error  from  some 
borrowers  may  cause  servicers  to 
expend  fewer  resources  to  address  other 
errors  that  may  he  mon;  clearly  stated 
and  more  c:h;arly  retpiire  servicer 
attention.  As  discais.sed  above,  the 
Bureau  expands  the  definition  of  errors 
subject  to  the  reepdrements  of??  1024.3.5 
to  contain  a  catch-all  for  all  errors 
relating  to  the  servicing  of  tin; 
borrower's  loan,  (hven  the  breadth  of 
the  errors  subject  to  the  rerpdrements  of 
??  1024.3,5.  the  Bureau  continues  to 
h(;li(;ve  that  a  reepdrement  for  servicers 
to  res])ond  to  notit:e.s  of  error  that  are 
overbroad  may  harm  consumers  and 
frustrate  servicers’  ability  to  comi)lv 
with  the  new  error  resolution 
retpdrements.  The  Bureau  does  not 
h(;lieve  that  the  error  n;solntion 
procedures  are  the  a])i)ropriate  forum 


for  horrowers  to  prosecute;  wide-ranging 
com])laints  again.st  mortgage  servii:ers 
that  are  more  a|)i)roj)riate  for  resolution 
through  litigation.  Accordingly,  the 
Bureau  is  adopting  ??  l()24.3.5(g)(l  )(ii) 
and  comment  3.5(g)(l)(ii)-l  snhstantiallv 
as  pro])osed.  except  that  tin;  Bureau  has 
r(;vi.sed  the  ])rovi.sions  to  r(;nn)ve 
relerences  to  nndnlv  burdensome 
notices  of  (;rror. 

3r,{g)(i)(iii) 

Bro])o,s(;d  <?  l()24.3.5(g)(l )(iii)  would 
have  provided  that  a  s(;rvicer  is  not 
reepdred  to  comply  with  the  notice  of 
error  reepdrements  in  j)roposed 
??  1 024. 3.5(d)  and  (e)  for  an  untimely 
notice  of  error — that  is,  a  notice  of  (;rror 
rei:eived  by  a  servicer  more  than  one 
year  after  either  .servicing  for  the 
mortgage  loan  that  is  the  subject  of  the 
notice  of  error  was  transferred  by  that 
servicer  to  a  transferee;  servicer  or  the 
mortgage  loan  amount  was  ])aid  in  full, 
whichever  date  is  ap])licahle.  The 
Bureau  ])ropo.sed  this  pnevision  to  set  a 
.s])ecific  and  clear  time  that  a  servicer 
may  he  rt;sponsihl(;  for  correcting  errors 
for  a  mortgage  loan. 

Moreover,  tin;  Bur(;an  ]n'oj)osed 
??  l()24.3.5(gKl  )(iii)  to  achieve  tin;  same 
goal  that  eairrently  (;xi.sts  in  Regulation 
X  with  res])ect  toepialified  written 
recpiests.  S])ecifically,  cnrr(;id 
??  1024.21  (e)(2)(ii]  states  that  "a  writt(;n 
r(;(pn;.st  does  not  con.stitut(;  a  (pialifi(;d 
written  recpiest  if  it  is  d(;liver(;d  to  a 
servic(;r  more  than  one  vear  after  either 
the  date  of  transfer  of  servicing  or  the 
date  that  the  mortgage  .s(;rvicing  loan 
amount  was  ])aid  in  full.  whicln;ver  date 
is  a])])licahle.” 

One  industry  trade  as.sociation 
expressed  support  for  jjroposed 
??  1024.3.5(g)(l)(iii).  A  cn;dit  union 
conunenter  requested  that  the  Bureau 
imjio.se  an  additional  time  limitation  on 
horrow(;r.s’  ability  to  a.s.s(;rt  errors,  noting 
that  it  often  services  mortgag(;.s  for  the 
life  of  the  loan.  A  consumer  advocacy 
group  conunenter  di.sagreed  with 
])ro])o,sed  ??  l{)24.3.5(g)(l)(iii)  and 
asserted  that  borrowers  should  he 
])ermitted  to  raise  errors  with  their 
cnrr(;ut  s(;rvicer  regardless  of  whether 
the  s(;rvicer  was  r(;.sj)on.sihle  for  the 
error.  Having  considered  these; 
comments,  the  Bur(;au  d(;clines  to 
impose  additional  time  limits  on  a 
borrower’s  ability  to  a.s.sert  errors,  as 
horrowers  may  di.scover  errors  long  after 
such  (;rror.s  were  made.  In  aildition,  the 
Bureau  does  not  heli(;ve  that 
4?  l()24.3.5(g)(l)(lii),  as  projiosi;!!. 
prohibits  a  borrower  from  raising  errors 
with  the  borrower’s  current  servicer. 
Thus,  for  the  rea.sous  set  forth  above,  the 
Bureau  is  adopting  {?  l()24.3.5(g)(l)(iii)  as 


propo.sed  with  a  minor  technical 
amendment. 

3.5(g)(2)  Notice  to  Borrower 

Proposed  ??  1 024. 3.5(g)(2)  would  havt; 
r(;(piired  that  if  a  .servicer  determines 
that  it  is  not  re(pur(;d  to  coiuplv  with 
the  notice  of  (;rror  re(]uir(;ment.s  in 
jiropo.sed  ??  1024. 3.5(d)  and  (e)  with 
re.sp(;ct  to  a  notici;  of  error,  the  servicer 
must  jirovide  a  notice  to  tin;  horrow(;r 
informing  the  borrower  of  the  .servicer’s 
determination.  The  servicer  mn.st  send 
the  notici;  not  later  than  five  days 
(excluding  legal  public  holidays. 
Saturdays,  and  Sundays)  after  its 
determination  and  the  notice  must  .set 
forth  the  basis  uj)on  which  the  .s(;rvicer 
has  made  the  determination,  noting  the 
applicable  jirovision  of  juojiosed 
??1024.3.5(<-)(1). 

One  credit  union  trade  as.sociation 
disfavored  the  propo.sed  requirement 
that  a  servicer  send  a  notice  informing 
the  borrower  that  an  error  falls  into  one 
of  the  enumerated  exceptions,  rhe 
conunenter  .sngg(;.sted  that  the  Bureau 
p(;rmit  servicers  to  send  a  standard 
notice  informing  horrowers  that  the 
.servicer  r(;ceiv(;d  the  notice  of  error  and 
is  not  reijuired  to  r(;.spond. 

The  Bureau  proposed  ??  1024. 3.5(g)(2) 
hecan.se  it  believes  that  horrowers 
should  he  notified  that  a  servicer  does 
not  intend  to  take  any  action  on  the 
asserted  error.  'I’lii;  Bureau  also  h(;lieve.s 
borrowers  should  know  the  basis  for  the 
servicer’s  determination.  By  jiroviding 
horrowers  with  notice  of  the  basis  for 
the  .s(;rvicer’s  determination,  a  borrower 
will  know  the  servicer’s  basis  and  will 
have  the  oiiportunity  to  bring  a  legal 
action  to  challenge  that  determination 
where  api)ro])riate.  Accordingly,  having 
considered  the  comment,  the  Bureau  is 
adojiting  ??  1024.35(g)(2)  as  |)roposed. 

3.5(h)  Payment  Requirements  Prohibited 

Propo.sed  ??  1024. 35(h)  would  have 
prohibited  a  servicer  from  charging  a 
fee.  or  requiring  a  borrower  to  make  any 
])aymeut  that  may  he  owed  on  a 
borrower’s  account,  as  a  condition  of 
investigating  and  responding  to  a  notice 
of  error.  Propo.sed  comment  3.5(h)-l 
would  have  clarified  that  |?  1024.3.5(h) 
does  not  alter  or  otherwise  affect  a 
borrower’s  obligation  to  make  pavments 
ow(;d  pursuant  to  the  terms  of  the 
mortgage  loan.  The  Bur(;au  propo.sed 
4?  1024.35(h)  for  thr(;e  reasons.  First, 
section  14(i3(a)  of  the  Dodd-Frank  Act 
add(;d  section  ()(k)(l)(B)  to  RE.SPA. 
which  prohibits  a  .servicer  from  charging 
fees  for  responding  to  valid  qualified 
written  requests.  Projjosed  4?  1024.35(h) 
would  implement  that  provision  with 
respect  to  ipialified  written  reijuests. 
Second,  the  Bnr(;an  believes  that  a 
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servicer's  practice  of  charging  for 
responding  to  a  notice  of  error  iin|)e(les 
borrowers  from  pursuing  valid  notic(!s 
of  error  and  that  the  ]>rohil)ition  is 
llumddre  necessary  and  appropriate  to 
acliieve  the  consunuir  protection 
purposes  of  KKSFA,  including  ensuring 
responsiveness  to  borrower  recpiests  and 
complaints.  Third,  the  Hurean 
nnder.stands  that,  in  some  instances, 
servicer  personnel  have  (lemanded  that 
borrowers  make  payments  before  the 
servir;er  will  corriict  tnrors  or  provide; 
information  r(;(iuested  by  a  beerrower. 

The  Bureau  believes  that  a  servicer 
should  be  r(;(|uired  to  correct  errors 
notwithstanding  the  payment  status  of  a 
borrower's  account.  A  consumer 
advocacy  group  commenter  nol(;d. 
without  elaborating,  that  it  suj)})orted 
the  fee  prohibition  reflected  in  proj)osed 
§  1024. 3.1(h).  For  the  r(;a.sons  .set  out 
above,  the  Bureau  is  adopting 
§  1024. 3.1(11)  and  comment  31(h)-l  as 
proposed. 

31(i)  Fffect  on  Servicer  Remedies 
Adverse  1  nformat  i  on 

Ihoposed  1024.31(i)(l )  would  have 
provided  that  a  servicer  may  not  furnish 
adverse  information  regarding  any 
|)ayment  that  is  the  subject  of  a  notice; 
of  error  to  any  consumer  r(;porting 
agency  for  (iO  days  after  receipt  of  a 
notice  of  (;rror.  RFSBA  section  0((;)  .sets 
forth  this  iirohibition  on  s(;rvicers  with 
r(;.spect  to  a  ()ualifi(;d  written  r(;{inesl 
that  assi;rt.s  an  error.  Bropos(;d 
§  1024.31(i)(l )  would  implement  section 
(i(e)  of  RFSFA  with  respect  to  (pialified 
written  reipiests  and  would  ajiplv  the 
same  re(|uirem(;nts  to  other  notices  of 
(;rror. 

The  Bureau  propo.sed  to  maintain  the 
prohibition  regarding  supplying  adverse 
information  for  the  (iO-day  timefraim;  set 
forth  in  section  (i(e)(3)  of  RESPA  with 
respect  to  qualified  written  r(;(]ue.sts  and 
to  apply  it  to  all  notices  of  error.  Even 
tliongh  a  notice  of  error  may  bi;  r(;.solv(;d 
by  no  later  than  41  days  after  it  is 
received  pursuant  to  propo.sed 
§  l()24.31(e)(3)(ii),  tin;  Bur(;an  reasoned 
that  the  (iO-day  tim(;frame  is  appropriate 
in  the  event  that  then;  are  follow-up 
iiuiuiries  or  additional  information 
jm)vid(;d  to  the  borrower. 

Industry  commenters  stronglv 
object(;d  to  the  (iO-day  reporting 
prohibition.  (’,omment(;rs  said  the 
projiosal  nndermin(;s  the  accuracy  and 
integrity  of  credit  r(;ports.  One 
commenter  said  tin;  Fair  0(;dit 
Reporting  Act  already  governs  credit 
reporting.  One  large  bank  commenter 
asserted  that  because;  credit  reporting  is 
a  .safety  and  .soundness  jirotectiem. 
banks  have  a  duty  to  accurately  report 


d(;lin(|uencie.s.  Several  industrv 
comment(;r.s  also  noted  a  concern  that, 
ba.sed  on  jirior  exp(;rience,  borrowers 
may  use  the  r(;porting  prohibition  to 
manipulate  tin;  .sy.sl(;m  by  disputing 
h;gitimate  delin(iuenci(;s  in  order  to 
apply  forcr(;dit  without  derogalorv 
marks  on  cr(;dit  reports.  The  Bnr(;an 
acknowh;dg(;s  the;  concerns  expr(;.ss(;d 
but  notes  that  (;ongr(;ss  specifit:allv 
impo.sed  the  (iO-dav  r(;j)orling 
prohibition  with  res|)(;ct  to  (pialified 
written  r(;(piests  in  .s(;ction  ()(e)  of 
RE.SPA.  As  discn.ss(;d  above,  the  Bnr(;au 
b(;li(;v(;.s  it  is  n(;c(;.s.sarv  to  achieve  the 
consumer  jirotection  pur|)o.s(;s  of 
RlvSPA.  including  to  ensure 
res])onsiv(;nes.s  to  borrow(;r  n;(pu;.sts  and 
comjilaints  and  the  provision  of 
accurate  and  reh;vant  information  to 
borrow(;r.s.  to  apply  the  .same  ])roc(;dur(;.s 
to  all  notic(;.s  of  (;rror  as  ai)pllcable  to 
(pialified  writt(;n  nicpuists.  Otherwise, 
borrowers  and  siirvicers  must  exjiend 
wasteful  r(;sourc(;s  parsing  the  form 
r(;(]uir(;m(;nts  applicable  to  (pialifi(;d 
written  nicpuists  and  navigating  betwiien 
two  sejiarate  nigulatory  r(;gim(;s.  As 
(hitailed  above,  the  Bunian  b(;li(;v(;.s  that 
the  intenists  of  borrowiirs  and  .s(;rvic(;rs 
an;  t)(;st  s(;rv(;d  and  the  inirposes  of 
RlvSRA  an;  best  met  through  a  singh; 
r(;gulatory  r(;gim(;  applicabh;  to  both 
(pialifi(;d  written  n;(pi(;st.s  and  other 
notic(;s  of  (;rror.  The  Bun;au  is  tli(;n;for(; 
a(lo])ting  §  l()24.31(i)(1 )  as  jiroposed,  as 
it  is  consistent  with  tlu;  (iO-dav  rejiorting 
jirohibition  for  (pialifi(;d  writt(;n 
n;(pi(;st.s  r(;(piir(;d  bv  .s(;(:tion  (;((;)  of 
RESFA. 

Ability  To  Pursue  For(;clo.sur(; 

Propo.sed  S  l()24.31(i)(2)  stat(;d  that, 
with  one  (;xc(;ption,  a  s(;rvic(;r's 
obligation  to  coinplv  with  the 
r(;(piirem(;nt.s  of  pn)p()S(;(l  1024.31 

would  not  prohil)it  a  lender  or  .s(;rvic(;r 
from  ]nirsuing  anv  remedies,  including 
proceeding  with  a  foreclosun;  sale, 
])(;rmitt(;d  by  the  aiijjlicable  mortgage 
loan  instruiiKait.  The  Bur(;au  jiropo.sed 
om;  exception  to  ??  l()24.31(i)(2)  wh(;r(;  a 
borrower  a.s.s(;rt.s  an  error  und(;r 
])aragra])h  (b)(0)  ba.sed  on  a  servicer's 
failure  to  susjiend  a  foreclosure  sah;  in 
tin;  circumstanc(;.s  d(;scrib(;d  in 
pro])os(;d  1024.41  (g).  Tin;  Bun;au 
liroposed  ^  1 024.31(i)(2)  to  clarify  that, 
in  g(;n(;ral,  a  notic(;  of  (;rn)r  could  not  be 
us(;d  to  r(;(piir(;  a  .servicer  to  .snsjxaid  a 
foreclosure  sale. 

A  consiniK;!'  group  conim(;nl(;r 
a.ss(;rt(;d  that  i)rop().sed  §  1024.31(i)(2) 
should  b(;  am(;nd(;d  to  i)n)hibit  a  l(;nd(;r 
or  servicer  from  jiursuing  a  foreclosun; 
sale  upon  receipt  of  any  notice  of  error 
that  di.sput(;.s  a  .s(;rvic(;rs’  ability  to 
for(;clos(;.  As  stated  in  the  proposal,  tlu; 
Bur(;au  b(;li(;v(;s  that  the  jiiirpose  of 


RESPA  of  ensuring  n;sponsiv(;n(;s.s  to 
borrower  r(;(]U(;sts  and  complaints 
woidd  b(;  impeded  by  allowing  a  notice 
of  error  to  obstruct  a  l(;nd(;r’.s  or 
s(;rvic(;r's  ability  to  pursue  r(;m(;di(;s 
|)(;rmitt(;d  by  the  applicable  mortgage 
loan  instrument. 

Tlu;  r(;(]nir(;nu;nts  in  ])ropos(;(l 
^1024.41  (;stablish  pro(:(;dur(;s  that 
servic(;rs  must  follow  tor  r(;vi(;wing  lo.ss 
mitigation  applications.  .S(;rvic(;rs  are 
capable  of  com])lying  with  the 
n;(piir(;nu;nts  })rior  to  a  foreclosun;  sale. 
Nothing  in  this  ])rojjo.s(;d  r(;(piin;nu;nt 
aflects  the  validity  or  (;nforc(;abilitv  of 
tlu;  mortgage  loan  or  lien.  Fnrther,  a 
.s(;rvic(;r  has  the  o]j]K)rtnnity  to  retain  its 
remedies  when  a  i)orrow(;r  submits  a 
completed  a])plication  for  a  loss 
mitigation  option.  A  s(;rvic(;r  may 
(;stablish  a  (l(;adline  by  which  a 
borrower  must  submit  a  completed 
application  for  a  loss  mitigation  o])tion, 
and,  so  long  as  the  servicer  fulfills  its 
duty  to  (;valuat(;  the  borrower  for  a  loss 
mitigation  o])tion  b(;for(;  the  date  of  a 
foreclosun;  sale,  a  servicer  may  com])ly 
with  the  n;(juir(;nu;nt.s  of  1024.31 
without  su.s]){;n(ling  the  for(;closur(;  sale. 
For  the  n;ason.s  s(;t  forth  ab()V(;  and  in 
tlu;  pr()])osal,  the  Bun;au  is  adopting 

l()24.31(i)(2)  as  proposed,  except  that 
tlu;  Bun;au  has  revised  tlu;  ])rovision  to 
ref(;r(;nc(;  both  ))aragraphs  (b)(t))  and 
(10). 

Section  1024. 3()  R(;ciu(;sts  for 
Information 

.Section  0((;)  of  RESPA  r(;(]uin;s 
.s(;rvi(:(;rs  to  n;spon(l  to  “(jualified 
written  r(;(ju(;sts”  that  relate  to  the 
servicing  of  a  loan.  .Section  1403(a)  of 
tlu;  I)o(l(l-Frank  Act  anu;nd(;d  RE.SPA  to 
add  section  0(k)(l)(B),  which  prohibits 
servicers  from  charging  f(;(;s  for 
n;s])onding  to  valid  (|ualifi(;(l  written 
r(;qu(;sts  (as  defined  in  n;gulations  to  be 
issued  by  the  Bureau).  In  addition. 
s(;ction  i403(a)  of  the  Dodd-Frank  Act 
anu;nd(;d  RE.SPA  to  add  s(;ction 
0(k)(l)(D),  which  stat(;s  that  a  s(;rvic(;r 
shall  not  fail  to  provide  information 
n;garding  the  own(;r  or  a.ssignee  of  a 
mortgage  loan  within  t(;n  business  days 
of  a  borrower's  r(;(]U(;.st. 

Propo,s(;d  1024.30  .set  forth 
r(;(juir(;nu;nts  .servicers  wo(dd  be 
n;(juir(;d  to  follow  to  respond  to 
information  r(;(|U(;sts  from  borrowers 
with  r(;s])(;ct  to  ttu;ir  mortgage  loans. 
The  Bureau  ])ropos(;d  ^  1024.30  to 
imj)l(;nu;nt  the  .s(;rvic(;r  prohibitions  set 
forth  in  section  0(k)(l)(B)  and  0(k)(l)(D) 
of  RE.SPA,  as  w(;ll  as  the  r(;quir(;nu;nts 
a])])licat)l(;  to  (pialified  written  r(;(]U(;.st.s 
set  forth  in  s(;ction  0((;)  of  RE.SPA.  In 
addition,  as  dis(:u.ss(;(l  abovi;  with 
r(;sj)(;ct  to  §  1024.31,  tlu;  Bur(;au 
b(;li(;v(;(l  that  it  s(;rv(;d  the  interests  of 
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l)()rr()\vers  and  .servicers  alike  to 
establisli  a  iiniforin  regulatory  regime, 
jjarallel  to  that  applicable  to  notices  of 
error  under  1024.3.'),  applicable  to 
borrower  retpiests  for  information 
ndating  to  tlnnr  mortgage  loan 
irr(!.sp(;ctive  of  whether  sinli  recpiests 
were  made  in  tin;  form  of  a  (]ualifi(Kl 
written  retpie.sl.  In  the  Burciau’s  view, 
.such  nuiuirements  ar(!  necessary  to 
ensure  that  servicers  respond  to 
borrowers’  rcuiuests  and  complaints  and 
timely  ])rovide  borrowers  with  relevant 
and  accurate  information  about  tlnnr 
mortgage  loans. 

Legal  Authority 

Section  1024. 38  imj)lement.s  .section 
0(k)(l)(n)  of  RESPA.  and  to  the  extent 
the  recpurements  are  akso  aj)j)licahle  to 
(|ualified  written  recpiests,  sections  (i(e) 
and  0(k)(l)(B)  of  RESPA.  Pursuant  to  the 
Bureau’s  authorities  under  .sections  0(j), 
0(k)(l)(E).  and  in(a)  of  RESPA.  the 
Bureau  is  also  ado])ting  certain 
additions  and  certain  exemptions  to 
th(;.se  provisions.  As  explained  in  more; 
detail  below,  the.se  additions  and 
exemptions  an;  net:(!s.sarv  and 
appro])riate  to  achieve  the  consunuir 
protection  puri)oses  of  RESPA. 
including  ensuring  responsivcme.ss  to 
consumer  recpiests  and  com])laints  and 
the  provision  and  maintenance  of 
accurate  and  ndevanl  information. 

3()(a)  Information  Retpiests 

Proposed  §l()24.3()(a)  would  have 
retpiired  a  servicer  to  comply  with  the 
riitpiirtanents  of  proposed  §  1024.38  for 
an  information  retpiest  from  a  borrower 
that  includes  the  borrower’s  name, 
enables  the  servicer  to  identify  the 
borrower’s  mortgage  loan  at;count,  and 
states  the  information  the  borrower  is 
retpiesting  for  the  borrower’s  mortgage 
loan  account.  The  Bureau  receivetl  no 
comment  on  this  aspect  of  jiroposed 
^  1024.38,  and  is  finalizing  these 
retpiirements  as  jjrojjosed.  The  Bureau 
is  otherwise  finalizing  i)rojK).sed 
§  1024.38  as  discussed  below. 

Qualified  Written  Recpiests 

.Similar  to  the  proposed  rcKpiirements 
for  notices  of  error,  projio.sed 
§  1024.38(a)  would  have  recpiired  a 
.servicer  to  treat  a  cpialified  written 
recpiest  that  reejuests  information 
relating  to  the  servicing  of  a  loan  as  an 
information  recpie.st  subject  to  the 
recpiirements  of  1024.38.  The  Bureau 
intended  to  j)ropose  servicer  obligations 
aj)j)licat)le  to  cpialified  written  recjuesls 
that  were  the  same  as  recpiirements 
ajiplicahle  to  information  recpiests 
under  §  1024.38(a).  One  c;on.sumer  group 
c:c)mmenter  expressed  support  for  the 
])ropc)sal  hc^c:au.se  it  dispensed  with 


tec:hnic:alities  about  whether  an 
information  recpiest  cxmstitiited  a  valid 
cpialified  written  recpie.st.  One  trade 
assocaation  c.'ommenter  said  the  Bureau 
failed  to  define  a  valid  cpialified  written 
recpie.st  and  said  that  inoposed 
t?  1024.38  does  not  fully  integrate 
section  8(e)  of  RIvSPA  into  the  projiosecl 
information  recpie.st  i)rc)c:edure.s. 

Another  trade  association  of  private 
mortgage  lenders  .said  the  pro])C)sal  did 
not  make  clear  what  camslitiites  a 
c]ualifieci  written  recpie.st  and  to  what 
extent  servic:er.s  must  c:ontinue  to 
c:omply  with  existing  law  regarding 
cpialified  written  rec|uest.s.  Having 
considered  these  comments,  the  Bureau 
notes  that  final  §  1024.31  defines  the 
term  "cjiialified  written  recpie.st.”  In 
addition,  as  di.scu.ssed  above,  the  Bureau 
has  added  new  c.'onnnent  31  (cjualified 
written  recjuest)-2,  which  clarifies  that 
the  error  resolution  and  information 
recpiest  rec]uirement.s  in  1024.3.')  and 
1024.38  apjily  as  .set  forth  in  tho.se 
sections  irrespective  of  whether  the 
.servic:er  rec:eives  a  cpialified  written 
recpiest.  Finally,  the  Bureau  has  revised 
])rc)pc).sect  1024.38(a)  to  make  clear  in 
the  final  rule  that  a  cpialified  written 
recjiiest  that  recpiests  information 
relating  to  the  servicing  of  a  mortgage 
loan  is  a  recpie.st  for  information  for 
])urpc).ses  of  §  1024.38  for  whicli  a 
servicin'  must  c:c)m|)ly  with  all 
recpiirements  a])])lic:ahle  to  a  recpie.st  for 
information. 

Oral  Information  Recjiiests 

The  Bureau  |)rc)posecl  to  recpiire 
servicers  to  c:omply  with  information 
recpiest  procedures  under  1024.38  for 
information  recjiiests  made  hy  borrowers 
orally  or  in  writing.  I’he  Bureau 
believed  this  apprc)ac:h  was  warranted, 
in  part.  hec:aii.se  cli.scussions  with 
camsumers,  c:on.sumer  advoc:ates, 
servicers,  and  industry  trade 
associations  during  outreac.h  suggested 
that  the  vast  majority  of  borrowers 
orally  recpie.st  information  from 
.servic:er.s. 

As  was  the  c:a.se  for  notices  of  error, 
the  Bureau  believed  that  a  recpiirement 
that  an  information  recpiest  he  in  writing 
would  .serve  as  a  harrier  that  c:oulcl 
iindulv  restrict  the  ability  of  borrowers 
to  have  errors  re.solved  and  recpiests 
fulfilled.  At  the  same  time,  the  Bureau 
rec:c)gnizecl  the  burdens  on  .servic:er.s  to 
ensure  c:omplianc:e  with  the  projiosed 
rule  with  resjiecl  to  oral  information 
recpiests.  The  Bureau  believed  that 
elements  of  the  projiosed  rule  would 
a.ssi.st  in  mitigating  .servicer  hurclen.  For 
examjile,  the  Bureau  c:onsiclerect  that  the 
proposal  allowed  servic:ers  to  designate 
a  specific  telephone  number  for 
rec.eiving  oral  information  reejuests  and 


included  an  alternative  c:c)mj)lianc;e 
jirovision  that  allows  a  .servic:er  to 
jn  ovicle  information  orally  if  the 
information  is  jirovided  within  five  days 
of  the  borrower’s  reejuest. 

In  addition,  the  Bureau  learned  from 
j)re-j)roj)C),sal  discaissions  with  servicers, 
including  the  small  entity 
rejiresentatives  in  the  Small  Business 
Review  Band  oiitreacli,  that  mo.st 
information  reejuests  are  resjiondecl  to 
by  servicairs  either  on  the  .same 
telejjhone  c;all  with  the  borrower  or 
within  an  hour  of  a  borrower’s 
c:ommunic:atic)n.  The  Bureau  believed 
that  allowing  .servic:er.s  to  resjiond  to 
information  reejuests  orally  would 
significantly  recluca;  the  burden 
associated  with  the  jjrojiosed 
information  recjue.st  reejuirements  on 
.servicers.  Further,  the  Bureau  helieved 
that  this  recjiiirement  jirovided 
flexihility  for  small  .servicers  consistent 
with  the  recxnnmenclations  of  the  Small 
Business  Review  Band  and  mitigates 
c:c)nc:ern.s  hv  the  small  entitv 
rejn'esentatives  regarding  c:omj)liance 
exists. 

I’lie  Bureau  solicited  cxnnment 
regarding  whether  servicxirs  should  he 
recjiiired  to  comjilv  with  information 
reejuest  jirocxidures  for  information 
reejuests  as.serted  orallv.  I’he  Bureau 
received  a  number  of  cximments  from 
both  cxiusiimer  groujis  and  various 
indii.stry  members.  Consumer  groiij) 
cxnnmenters  reiterated  their  siijijiort  for 
ajijilying  the  information  recjue.st 
jirovisions  to  reejuests  made  orally, 
noting  that  cxmsiimers  mo.st  often 
reejuest  information  orally  rather  than  in 
writing.  Consumer  cxnnmenters  on 
Regulation  Room  disfavored  the 
Iirojicisal’s  ajijilicxition  of  the 
information  recjue.st  jirocxidures  under 
§  1024.38  to  information  reejuests 
recxiived  orally.  Consumer  cximmenters, 
citing  their  negative  exjieriencxis 
attemjiting  to  recjue.st  information  from 
servicxirs  orally,  were  coiuxirned  that 
encouraging  an  oral  jirocxiss  would 
weaken  cxmsnmer  jiroteclions.  Industry 
cxnnmenters  also  opjio.sed  the  jirojio.sal’s 
ajijilication  of  the  information  recjue.st 
reejuirements  to  oral  information 
reejuests.  Commenters  said  doing  so 
would  c;reate  new  burdens  for  servicxirs 
regarding  tracking  the  informalion 
reejuests  and  monitoring  that  a  horrciwer 
recxiives  written  acknowledgements  and 
re.sjionse.s.  Industrv  cximmenters  further 
stressed  that  a  written  jirocxiss  would 
jirovide  more  clarity  and  cxirtainty  as  to 
the  nature  of  the  reejuest  and  what  the 
servicxir  cxnnnninicxited  to  the  horrciwer 
during  the  cxinversation.  Further, 
industry  c:ommcintcirs  as.serted.  recjiiiring 
written  information  recjiiests  would  hcilji 
avoid  situations  in  which  the  horrower 
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and  servicer  have  differing  recollections 
as  to  the  horrower’s  re(|ne.st  and  the 
servicer's  resjionse  during  the 
convinsation.  Absent  a  written  rec;or(i, 
comnienters  said,  .servicers  would  ikhuI 
to  record  conversations  with  horrowcas 
to  minimize  the  significant  litigation 
risk.  The  commenters  asserted  that 
nicortling  conversations  could  In; 
especially  costly  for  small  servicers  and 
would  recjiiire  the  horrower’s  con.sent  in 
many  jurisdictions. 

After  consideration  of  these 
comments,  the  Burean  is  amending 
|)ropo.sed  l()24.3()(a)  to  re(inire 
.servicers  to  comj)lv  with  §  1024.30 
solely  with  respect  to  written  requests 
for  information.  While  borrowers  may 
continue  to  raise  information  requests 
orally,  servicers  will  not  lx;  recpiired  to 
comply  with  the  formal  requirements 
outlined  in  tj  1024.30  for  such  recpie.sts. 
Instead,  the  llnrean  has  added  to  the 
final  rule  §  1024.38(l))(l)(iii),  which 
generally  requires  that  servicers 
maintain  |)olicies  and  procedures  that 
are  reasonably  designed  to  ensure  that 
servicers  provide  borrowers  with 
accurate  and  timely  information  and 
docnments  in  response  to  borrowers’ 
recpiests  for  information.  In  addition, 
the  Bureau  has  achhui  a  r(;quirement  in 

1024.38(h)(.'>)  that  servicers  establish 
policies  and  procculures  reasonably 
designed  to  achicive  the  ol)j(!ctive  of 
informing  borrowers  about  the 
availability  of  proc:edure.s  for  submitting 
written  notices  of  (u  ror  set  forth  in 
S  1024. 3.'i  and  written  information 
nupiests  set  forth  in  1024. 30. 

The  Bureau  Ixdieves  that  eliminating 
the  nupiinmient  under  ])roposed 
S  1024.30(a)  for  servicers  to  comply  with 
the  nxjuirements  under  ^  1024.30  with 
respect  to  oral  requests  for  information 
from  borrowers  and  instead  nKjuiring 
.servicers  to  develoj)  j)olicies  and 
j)roc(Hlnres  to  ensure  res])onsiveness  to 
such  oral  retpiests  and  inform  borrowers 
about  the  availability  of  the  written 
j)roces.s.  strikes  the  appropriate  l)alance 
Ixitween  providing  |)rompt  responses  to 
borrower  reciuests  and  mitigating 
.servicer  burden.  The  final  rule  will  thus 
nupiire  servicers  to  maintain  policies 
and  procculnres  reasonably  dcisigned  to 
assure  that  the  servicers  nisjjond  to  oral 
information  retjnests  on  a  more  informal 
basis,  without  having  to  com})lv  with  all 
of  the  rcxphred  .steps  fora  formal 
information  recpie.st  under  §  1024. 38.  As 
discussed  mon;  fidly  below,  because 
only  written  information  recpiests  will 
he  subject  to  the  procedun;s  ontliiKul  in 
§  1024.30.  the  Bureau  believes  it  is 
logical  and  appro])riate  to  recpiire 
.servicers  to  re.s|)on(l  to  such  written 
nupiests  in  writing. 


Borrower’s  Riqiresentat  ive 

.Section  0(e)(1)(A)  of  RlvSBA  states 
that  a  (pialified  written  reipiest  may  he 
provided  by  a  “borrower  (or  an  agent  of 
the  borrower).’’  .See  Rl'kSBA  .section 
0(e)(1)(A).  The  Bureau  proposed 
comment  3()(a)-l  to  clarify  that  tliis 
standard  a])j)lie.s  to  all  information 
nupiests,  irrespective  of  whether  they 
are  ipialified  written  nupie.sts. 
.Specifically,  proposed  comment  30(a)-l 
would  have  clarified  that  a  .servicer 
should  treat  an  information  nujuest 
submitted  by  a  iierson  acting  as  an  agent 
of  the  borrower  as  if  it  received  the 
reipiest  directly  from  the  borrower. 
Further,  jnoposed  comment  30(a)— 1 
stated  that  .servicers  may  undertake 
reasonable  procedures  to  determine  if  a 
person  that  claims  to  he  an  agent  of  a 
liorrower  has  authority  from  the 
borrower  to  act  on  the  borrower’s  behalf. 

.Several  industry  commenters  .said  it 
would  he  costly  and  hurden.some  to 
determine  whether  a  third  party  has 
authoritv  to  act  on  a  borrower's  behalf. 
Many  nupiested  clarification  as  to  what 
the  Bureau  believes  constitutes  acting 
on  the  horrower’s  behalf.  Further,  .some 
indnstry  commenters  expressed  concern 
about  jiotential  liability  for  the  improper 
release  of  information,  inclnding  the 
risk  of  violating  .State  or  Iduleral  privacy 
laws,  as  well  as  what  commenters 
perceived  to  he  increa.sed  risk  of 
identity  theft  and  fraud.  Finally,  a  few 
industry  commenters  took  the  jiosilion 
that  only  the  borrower,  hut  not  the 
borrower's  agent,  .should  he  jiermitted  to 
reipiest  iiddrmation  jiursuant  to 
5?  1024.30. 

One  consumer  advocacy  grouj)  noted 
that  the  ])roposal  to  permit  borrowers’ 
agents  to  submit  information  requests  is 
consistent  with  the  statutory  language, 
(umsumer  grouj)s  also  requested  that  the 
Bureau  clarify  that  the  timelines  will 
not  toll  during  the  period  in  which  the 
servicer  attem])ts  to  validate  through 
reasonable  ])olicies  and  jn'ocedures  that 
a  third  party  ])ur])orting  to  act  on  a 
borrower’s  behalf  is,  in  fact,  an  agent  of 
the  borrower. 

Having  considered  the.se  comments, 
the  Bureau  is  amending  |)roposed 
comment  30(a)-1  to  addre.ss  servicers’ 
concerns  about  potential  liability  for  the 
impro])er  release  of  information.  'I'he 
final  comment  clarifies  that  .servicers 
may  have  reasonable  ])rocedures  to 
determine  if  a  per.son  that  claims  to  he 
an  agent  of  a  borrower  has  authoritv 
from  the  borrower  to  act  on  the 
horrower’s  behalf,  for  exanqile,  by 
requiring  that  purported  agents  provide 
documentation  from  the  borrower 
stating  that  the  ])nrj)orted  agent  is  acting 
on  the  borrower's  behalf.  lJ])on  receipt 


of  such  documentation,  the  servicer 
shall  treat  a  request  for  information  as 
having  been  submitted  by  the  borrower. 

't  he  Bureau  acknowledges  that  reipiiring 
.servicers  to  respond  to  information 
reijuests  sulimitted  by  borrowers’  agents 
is  more  costly  than  limiting  the 
reipiirement  to  borrowers'  reipiests,  hut 
not(!s  that  this  approach  is  consistent 
with  si'ction  ()(e)(l)(A)  of  RIvSFA  with 
respect  to  a  (pialified  written  reipiest. 

't  he  Bureau  finds  that  it  is  neces.sary 
and  a])i)ro])riate  to  achieve  the 
consumer  jirotection  purposes  of 
RF.Sl^A,  including  ensuring 
resixmsiveness  to  borrower  reipiests  and 
complaints,  to  apply  this  requirement  to 
all  written  information  requests, 
especially  since  borrowers  who  are 
ex])eriencing  difficulty  in  making  their 
mortgage  jiayments  or  dealing  with  their 
servicer  may  turn,  for  example,  to  a 
housing  counselor  or  other 
knowledgeable  persons  to  assi.st  them  in 
addressing  such  issues.  The  Bureau 
declines  to  further  define  the  term 
“agent."  The  conciqit  of  agency  has 
historically  been  defined  in  .State  and 
other  applicable  law.  Thus,  it  is 
a])])ro])riate  for  the  definition  to  defer  to 
applicable  .State  law  regarding  agents. 

Information  Subject  to  Information 
Request  l^rocediires 

.Section  0(e)(1)(A)  of  RF.Sl’A  requires 
.servicers  to  respond  to  qualified  written 
requests  that  request  information 
relating  to  the  servicing  of  a  loan. 
Proposed  §1024. 30(a)  wonld  have 
provided  that  any  information  requested 
by  a  borrower  with  respect  to  the 
horrower’s  mortgage  loan  is  subject  to 
the  information  request  requirements  in 
pro])o.se(l  §  1024.30  other  than  as 
provided  in  propo.sed  §1024.30(1), 
which  defined  specific  circumstances  in 
which  a  servicer  is  not  obligated  to 
comjdy  with  information  reqiie.st 
lirocediires. 

One  industry  commenter  expres.sed 
concern  that  borrowers  or  their 
attorneys  may  abuse  the  information 
request  jiroce.ss.  The  commenter  said 
that  borrowers  mav  request  information 
that  should  alreadv  he  in  the  horrower’s 
jiossession.  such  as  information 
received  at  closing.  The  commenter  akso 
urged  the  Bureau  not  to  require  that 
.servicers  produce  the  servicing  file  in 
response  to  a  borrower's  information 
request.  The  commenter  said  that  such 
information  will  he  of  limited  utility  to 
borrowers  and  often  rellects  jn  ivileged 
communications.  Having  considered 
these  comments,  the  Bureau  notes  that 
final  §  lt)24.30.  like  the  jirojjosal,  has 
mechanisms  in  place  to  limit  abuse  and 
to  protect  confidential  communications. 
.Specifically,  as  discn.ssed  more  fully 
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l)elo\v.  1024.38(0  eireiimstances 
iiiuler  which  servicers  need  not  c:oniplv 
with  information  nujuest  reciuireinents 
under  ^  1024.30.  To  the  extent  that  a 
borrower  re(|iiests  a  servicing  file,  the 
.service!!'  shall  provide  the  borrower  with 
a  copy  e)f  the  information  contaimul  in 
the  file  snhjetl  to  the  limitations  s(!t 
forth  in  ^  1O24.3()(0- 

Another  commenter  nupie.sted 
chirification  as  to  whether  consinma's 
may  n.se  the  iidbrmation  recpiest  process 
to  request  payoff  statements.  The 
nnrean  is  amending  |)roposed 
§  1024.3()(a]  to  make  clear  that  servicers 
need  not  treat  borrowers’  retpiests  for 
piiyoff  hiilances  as  recjue.sts  for 
information  for  which  .servicers  must 
comply  with  the  information  request 
procedures  set  forth  in  §  1024.30.  The 
Bureau  believes  that  this  revision  is 
appropriate,  as  borrowers  already  hiive 
a  mechanism  by  which  to  recpiest  ])avoff 
balances  under  sec:tion  129(f  of  TII.A 
with  respect  to  home  loans.  For  those 
loans  that  are  not  subject  to  section 
129G  of  I’lLA,  tlu!  Bureau  believes  that 
it  would  he  inappropriate  to  extend  the 
reciuireinents  of  that  jirovision  hevoncl 
the  sc:c)pe  manchited  by  (’ongress,  as 
implemented  by  §  1 020.30(c)(3)  of  the 
2013  TILA  Servicing  Final  Rule. 

Owner  or  Assignee 

.Section  1403(a)  of  the  Dodd-Frank  Ac:t 
amcMided  RFSBA  to  add  .section 
0(k)(l)(D).  whidi  states  that  a  servic.er 
shall  not  fail  to  ])rc)vicle  inform.ition 
rcigarcling  the  owner  or  a.ssignee  of  a 
mortgage  loan  within  ten  business  days 
of  a  borrower’s  recpie.st.  Fro])osecl 
c.omment  30(a)-2  would  have  clarified 
that  if  a  horrowcir  recpiests  information 
regarding  the  owner  or  assignee  of  a 
mortgage  loan,  a  .servicer  complies  with 
its  obligations  to  identify  the  owner  or 
assignee  of  the  mortgage  loan  by 
identifying  the  emtity  that  holds  the 
lc!gal  obligation  to  receive  payments 
from  a  mortgage  loan.  Bro])osed 
exmnnents  30(a)-2.i  and  30(a)-2.ii 
would  have  provided  examples  of 
which  party  is  the  owner  or  assignee  of 
a  mortgage  loan  for  different  forms  of 
mortgage  loan  ownershij).  These  include 
situations  when  a  mortgage  loan  is  held 
in  portfolio  hv  an  affiliate  of  a  scn  vicier, 
when  a  mortgage  loan  is  owned  hv  a 
trust  in  cxmneclion  with  a  jnivate  label 
.secairitization  tran.s<ic:tion,  and  when  a 
mortgage  loan  is  held  in  c;onnec.tion 
with  a  (kSE  or  Ginnie  Mae  guaranteed 
sec:uritization  tran.sac:tion.  The  Bnreum 
believes  that  it  would  not  jirovide 
additional  camsumer  proteclion  to 
impose  an  obligation  cm  a  .servicer  to 
identify  entities  that  may  have  an 
interest  in  a  borrower’s  mortgage  loan 
other  than  the  owner  or  assignee  of  the 


mortgage  loan,  as  such  information 
would  he  of  limited  utility. 

During  outreacli,  servicers  generally 
did  not  ex])re.ss  cioncerns  to  the  Bureau 
regarding  the  obligation  to  jirovide 
borrowers  with  the  type  of  information 
suhjecit  to  the  information  recpiest 
recpiirciments.  .Spec:ific;allv,  in  the  .Small 
Busine.ss  Review  Banel  outreacli,  small 
entity  rejire.sentatives  inclicatcul  that 
they  felt  fairly  cxmifortahle  with  the 
types  of  information  that  would  he 
suhjcKit  to  the  recpiirements.  indicating 
that  this  information  was  generally  in 
the  borrower’s  mortgage  loan  file. 

The  small  entity  representatives  did 
express  concern  rc!garcling  the  obligation 
to  ])rc)vicle  information  regarding  the 
owner  or  assignee  of  a  mortgage  loan. 
The  small  entity  re})rc!.sentatives  stated 
that  serviciers  may  not  have  c;ontac;t 
information  for  ownc:rs  or  assignees  of 
mortgage  loans,  that  .such  owners  or 
a.ssigncMis  are  not  jirepared  to  handle 
c:all.s  from  borrowers,  and  that  a  typical 
servicier  duty  is  to  handle  cu.stomer 
c:om])laint.s  so  that  owners  or  assigncuis 
of  mortgage  loans  do  not  have  to  handle 
that  responsibility.  Gertain  owners, 
a.ssigncuis,  and  guarantors  of  mortgage 
loans,  ineduding  other  federal  agenedes, 
have  c!X])res.sed  similar  c:onc:erns  to  the 
Burcuiu. 

Indu.stry  cummienters  expressed 
similar  cxmcxirns  in  rc!spon.se  to  the 
proposal.  One  industrv  trade!  assoc.iation 
suggested  that  the  Burcnui  amend 
jiroposed  c:c)mmc!nt  30(a)-2  to  rcupiirc! 
that  .servicc!rs  identify  the  name  of  the 
trustee  rathc!r  than  the  name  of  the  lc!gal 
c!ntity  that  holds  the  lc!gal  right  to 
rc!c;eivc!  i)aymc!nts.  The  commemter 
argued  that  the  information  that  the 
Burexm  projioses  .sc!rvicc!rs  provide 
would  not  he  meaningful  to  hc)rrowc!rs, 
as  the  trust  itself  cuninot  ac:t.  MorcKiver, 
the  commemter  as.serted  that  scn  vicers 
do  not  typically  trac:k  the  trust  name 
with  the  acicount,  as  such  information  is 
rarc!ly  used.  One  large  hank  ciommenter 
urged  the  Burccau  to  amend  the 
comment  to  rc!])lac:e  the  rc!fc!rc!nc;e  to 
“obligation"  with  “right”  as  the 
commentc!!'  asserted  the  formc!r  is  not 
tec.hnicially  accairate. 

As  outlincul  in  the  jirojio.sal,  the 
Burc!an  understands  the  exmeen  ns 
asserted  by  .serviciers,  owners,  assignems. 
guarantors,  and  other  federal  agenenes 
that  rcKjuiring  servicems  to  ])rc)viclc!  the 
proposed  information  to  borrowers  mav 
exmfuse  horrowens  and  Icmcl  to  attempts 
to  c;c)mmunic:atc!  with  owncas  or 
a.ssignees  that  are  luqirejiared  or 
unwilling  to  engage  in  siicdi 
communiciations.  The  rcupiirement  that 
serviciers  idemtify  to  the  borrower  the 
owner  or  assignee  of  a  mortgage  loan 
was  added  as  sc!c:tion  0(k)(l)(D)  of 


RESFA  by  the  Dodd-Frank  Ac:t.  .Sec:tion 
0(k)(l)(D)  rc!cpiirc!S  that  information 
rc!garding  thc!  owner  or  assignee  of  a 
mortgage  loan  mu.st  he  provided  to 
borrowers,  'fhe  BurcHiu  helievcis  that  the 
benefit  to  borrowers  of  obtaining  the 
information.  whic;h  was  rcupiirccd  hv 
(x)ngrc!s.s,  ju.stifies  any  concxirns  about 
the  potential  for  c.onfusion.  As  to 
exmnnenters’  c.oncern  that  trustcu! 
information  is  more  relevant  than  trust 
information,  the  Bureau  notexs  that 
propo.sed  comment  30(a)-2  provided 
that  whc!rc!  a  trust  is  the  owner  or 
assigncH!  of  a  loan,  a  .servicier  mu.st 
provide  the  name  of  both  the  tru.stee  and 
the  trust.  Also,  for  c:larific:ation 
pur])Osc!.s,  the  Bureau  is  revising 
proposed  comment  30(a)-2  to  .state  that 
when  a  borrower  rcupiests  information 
rc!garcling  the  owner  or  a.ssignee  of  a 
mortgage  loan,  a  servicer  complies  by 
identifying  the  peerson  on  who.se  behalf 
the  sccrvicer  recieives  payments  from  the 
borrower.  Otherwise,  the  Buremu  is 
adopting  exmnnent  30(a)-2  suhstantiallv 
as  ])rc)po.sc!cl. 

30(1))  Gontac.t  Information  for  Borrowers 
To  Rc!C|uc!.st  information 

The  Burexm  prc)|)c)sc!cl  ^  1()24.3()(1)), 
whic;h  would  have  permitted  a  sccrvicier 
to  c!stal)lish  an  exclusive!  telcqihone 
numhc!!'  and  address  that  a  borrower 
mu.st  use  to  rcupiest  information  in 
accordance  with  the  prc)c;c!chirc!.s  in 

1024. 3().  If  a  scM’vicer  erhose  to  establish 
a  separate  telephone  numher  and 
addrexss  for  information  rcHiucxsts,  the 
])rc)pc).sal  would  have  rc!c|nirc!cl  the 
servicer  to  provide  thc!  borrower  a  noticie 
that  states  that  the  hc)rrowc!r  mav  recjucxst 
information  using  the  telephone  numher 
and  addrexss  established  by  the  sca  vicer 
for  that  purpo.se.  Proposcal  ciomment 
30(h)-l  would  have  edarified  that  if  a 
servicer  has  not  designated  a  telephone 
numhc!!'  and  address  that  a  borrower 
must  u.se  to  rcupiest  information,  then 
the  servicier  will  he  required  to  respond 
to  an  information  request  recuiived  at 
any  officx!  of  the  .ser\’ic:c!r.  Proposed 
cionnnent  30(t))-2  would  have  further 
clarified  that  the  written  noticie  to  the 
borrower  may  he  set  forth  in  another 
written  notice  provided  to  the  borrower, 
suc.h  as  a  noticu!  of  transfcir,  ])c!ric)dic 
.statement,  orcunqion  hook.  Proposed 
c:ommc!nt  30(t))-2  would  have  fiirthc!!’ 
edarified  that  if  a  .servicier  establishes  a 
telephone  numher  and  address  for 
rc!c:c!ipt  of  information  rcupiests.  the 
servicuir  mu.st  provide  that  tc!lc!])hone 
numher  and  address  in  any 
cunnmunication  in  whicdi  the  servicer 
jirovides  the  borrower  with  cumtacd 
information  for  assistance  from  the 
servicier. 
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The  Bureau  proposed  to  allow 
.servicers  to  establish  a  telephone 
number  and  address  that  a  borrowin' 
must  u.se  to  reijuest  information  in  order 
to  allow  servicers  to  direct  oral  and 
written  reipie.sts  to  aj)propriate 
jx'rsonnel  that  have  been  trained  to 
ensure  that  the  servicer  responds 
appropriately.  As  the  proposal  noted,  at 
larger  servicers  with  other  consumer 
financial  service  affiliates,  many 
personnel  siinplv  do  not  tvpicallv  deal 
with  mortgage  servicing-related  i.ssues. 

For  instance,  at  a  major  hank  servicer, 
a  borrower  might  request  information 
from  a  local  hank  branch  staff,  who 
likely  would  not  have  access  to  the 
information  nece.s.sary  to  respond  to  the 
request.  Thus,  the  Bureau  reasoned,  if  a 
.servicer  establishes  a  telejihone  number 
and  address  that  a  borrower  must  use. 
a  servicer  would  not  he  requireil  to 
comply  with  the  information  reijiiest 
reipiirements  set  forth  in  S  1824.38  for 
reipiests  that  may  he  received  by  the 
servicer  through  a  different  method. 

Most  industry  commenters  favored 
allowing  .servicers  to  designate  an 
address  and  telejihone  number  to  which 
borrowers  must  direct  information 
nupiests.  At  the  same  time,  such 
commenters  asserted  that  the  pro])osal 
constituted  an  insufficient  remedy  to 
the  burdens  inherent  in  permitting  oral 
information  reipiests.  Some  commenters 
.said  that  designating  telephone  lines  for 
information  reipie.sts  could  he  especially 
costly  for  small  servicers.  Thus,  one 
community  hank  trade  association 
argued  that  the  propo.sal  favored  large 
institutions.  Two  indu.strv  commenters 
requested  clarification  regarding  how 
.servicers  must  handle  information 
requests  sent  to  the  wrong  address. 
Finally,  one  credit  union  commenter 
asserted  that  servicers  should  only  he 
required  to  include  designated 
telejjhone  numbers  and  addre.s.ses  in 
regular  forms  of  communication  to 
borrowers,  such  as  the  periodic 
statement.  In  contra.st.  consumer  grouj) 
commenters  suggested  that  to  the  extent 
a  .servicer  designates  a  telephone  line  or 
address,  the  servicer  should  he  required 
to  po.st  such  information  on  its  Web  site 
and  to  include  it  in  mailed  notices. 

Because  the  final  rule  removes  the 
requirement  that  servicers  coiiqilv  with 
information  request  requirements  under 
§1024.38  for  oral  information  requests, 
the  Bureau  believes  that  it  is  no  longer 
necessary  to  regulate  the  circumstances 
under  which  servicers  may  direct  oral 
information  reipie.sts  to  an  exclusive 
telephone  numher  that  a  borrower  niii.st 
u.se  to  reipie.st  information.  However,  for 
written  information  reipiests,  the  Bureau 
continues  to  believe  that  it  is  rea.souahle 
to  permit  servicers  to  designate  a 


.s|)ecific  address  for  the  intake  of 
information  requests.  Allowing  a 
servicer  to  designate  a  .s|)ecific  address 
is  c.onsistent  with  current  requirements 
of  Regulation  X  with  resjiect  to  qualified 
written  requests,  (iurrent  §  1024.21  (e)(1) 
l)ermit.s  a  .servicer  to  designate  a 
“separate  and  exclusive  office  and 
address  for  the  receipt  and  handling  of 
qualified  written  requests."  Moreover, 
the  Bureau  believes  that  identifying  a 
specific  address  for  receiving 
information  requests  will  benefit 
c.onsumers.  By  ])roviding  a  specific 
address,  servicers  will  identify  to 
consumers  the  offic.e  capable  of 
addressing  requests  made  by  consumers. 

The  Bureau  believes  it  is  critical  for 
servicers  to  puhlic.iz.e  any  designated 
address  to  ensure  that  borrowers  know 
how  jiroperlv  to  request  information 
and  to  avoid  evasion  by  servicers  of 
information  request  procedures.  'I'liis  is 
especially  important  hec.ause.  as  noted 
in  the  inoposal.  servicers  who  designate 
a  specific  address  for  receijit  of 
information  requests  are  not  required  to 
conqilv  with  information  request 
procedures  for  notices  sent  to  the  wrong 
address.  Accordingly,  final  §  1024.38(h) 
requires  .servicers  that  designate 
addresses  for  receipt  of  requests  for 
information  to  ])ost  the  designated 
address  on  any  Web  site  maintained  hv 
the  servic.er  if  the  servicer  lists  any 
contact  address  for  the  servicer.  In 
addition,  final  c.omment  3()(h)-2  retains 
the  clarification  that  .servicers  that 
establish  an  address  that  a  borrower 
must  u.se  to  reipiest  information,  must 
provide  the  address  to  the  borrower  in 
any  comnumication  in  which  the 
servicer  jirovides  the  borrower  with 
ixmtact  information  for  a.ssistance.  The 
Bureau  is  otherwise  adojiting 
§1024.3()(h)  and  comments  38(h)-l  and 
38(h)— 2  as  jiroposed,  except  that  it  has 
revised  the  provisions  permitting 
servicers  to  designate  a  telephone 
numher  that  a  borrower  must  use  to 
request  information  and  clarified  that 
the  notice  must  he  written. 

Multij)le  Offices 

Fro|)osed  §  1024.3()(h),  similar  to 
proposed  §  1()24.3.'j(c)  for  notices  of 
error,  would  have  recpiired  a  servicer  to 
use  the  same  telephone  numher  and 
address  it  designates  for  receiving 
notices  of  error  for  receiving 
information  reipiests  pursuant  to 
Jiroposed  §  1024.38(1)),  and  vice  versa. 
Further,  jirojiosed  comment  38(h)-3 
would  have  clarified  that  any  telejihone 
numhers  or  addres.ses  designated  hv  a 
servicer  for  any  borrower  may  he  used 
by  any  other  borrower  to  submit  an 
information  reijnest.  This  clarifies  that  a 
servicer  mav  not  determine  that  an 


information  reijuest  is  invalid  if  it  was 
received  at  any  telejihone  numher  or 
address  designated  by  the  servicer  for 
receijit  of  information  requests  jii.st 
hecau.se  it  was  not  received  by  the 
sjiecific  jihone  numher  or  address 
identified  to  a  sjiecific  borrower. 

One  non-hank  servicer  exjnessed 
concern  about  the  jirojiDsal's 
requirement  to  designate  the  same 
address  and  telejihone  numher  for 
notices  of  error  and  information 
requests.  The  c.ommenter  exjilained  that 
it  a.ssigns  .sejiarate  teams  to  address 
information  requests  and  error  notices. 
Thus,  the  commenter  asserted,  jnojiosed 
§  1024.38(1))  would  negatively  imjiact 
customer  service.  Having  considered 
this  c.omment,  tlie  Bureau  notes  that  it 
j)roj)o.sed  §  1024.38(h)  because  it  was 
concerned  that  designating  sejiarate 
telejihone  numhers  and  addres.ses  for 
notices  of  error  and  information 
requests  could  imjiede  borrower 
attemjits  to  submit  notices  of  error  and 
information  requests  to  servicers  due  to 
debates  over  whether  a  jiarticular 
communication  constituted  a  notice  of 
error  or  an  information  request.  For  the 
reasons  set  forth  above  and  in  the 
j)roj)o.sal,  final  §  1024.38(1))  retains  the 
requirement  that  servicers  designate  the 
same  address  for  receijit  of  information 
requests  and  notic.es  of  error.  In 
addition,  the  Bureau  is  adojiting 
comment  38(h)-3  suhstantiallv  as 
j)roj)osed.  excejit  that  the  Bureau  has 
removed  references  to  information 
requests  received  hv  telejihone. 

Frojiosed  comment  38(h)-.')  would 
have  further  clarified  that  a  .servicer  mav 
use  automated  systems,  such  as  an 
interactive  voice  resjionse  system,  to 
manage  the  intake  of  borrower  calls.  The 
j)roj)o.sal  jirovided  that  jiromjits  for 
requesting  information  must  he  clear 
anti  jirovide  the  borrower  the  ojition  to 
connect  to  a  live  rejiresentative.  Because 
the  final  rule  does  not  require  servicers 
to  comjily  with  information  reijuest 
j)rocediire.s  for  oral  requests,  the  Bureau 
is  withdrawing  j)roj)t).sed  comment 
38(h)-.')  from  the  final  rule. 

Interne'.  Intake  of  Information  Requests 

The  Bureau  j)rt)j)osetl  comment  38(h)- 
4  to  clarify  that  a  .servicer  would  not  he 
required  to  establish  a  j)roce.ss  for 
receiving  information  requests  through 
email.  Web  site  form,  or  other  online 
methods.  Ih'oj)o.sed  comment  38(h)-4 
was  intended  to  further  clarify  that  if  a 
servicer  establishes  a  j)roce.ss  for 
receiving  information  requests  through 
online  methods,  the  servicer  can 
designate  it  as  the  only  online  intake 
j)roce.s.s  that  a  borrower  can  u.se  to 
request  information.  A  servicer  would 
not  he  required  to  j)rovide  a  written 
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notice  to  a  borrower  in  order  to  gain  the 
Ixmefit  of  tlie  online  process  being 
considered  the  exclusive  online  process 
for  niceiving  information  nupiests. 
l’roi)osed  comment  3()(b)-4  would  have 
further  clariluid  that  a  servicer's 
decision  to  accej)!  recjnests  F)r 
information  through  an  online  intake 
method  shall  he  in  addition  to,  not  in 
place  of,  any  proces.ses  for  receiving 
information  recpie.sts  by  i)hone  or  mail. 

One  consumer  group  commentcir 
advocated  recpnring  servicers  to 
(istahlish  an  online  process  for  recei])t  of 
information  recpie.sts.  The  Bureau  agrees 
that  online  proces.ses  have  .signific:ant 
jji'omi.se  to  facilitate  faster,  cheaper 
comnumic.ations  between  borrowers  and 
servicers.  However,  the  Bureau  believes 
that  this  suggestion  raises  a  broader 
issue  around  the  use  of  electronic  media 
for  ct)mmunications  between  servicers 
(and  other  financial  services  ])roviders) 
and  borrowers  (and  other  consumers). 
The  Bureau  believes  it  woidd  he  most 
effective  to  address  this  issue  in  that 
larg(!r  context  after  stndv  and  outreach 
to  enable  the  Bureau  to  develoj) 
j)rinci])les  or  standards  that  woidd  he 
apj)ro])riate  on  an  industry-wide  basis. 
The  Bureau  is  therefore,  at  this  time, 
finalizing  language  to  iiermit.  hut  not 
re(|nire,  servicers  to  elect  whether  to 
ado])t  such  a  process.  I’he  Bureau 
intends  to  conduct  broader  analyses  of 
electronic  communications’  potential 
for  disclosure,  error  resolution,  and 
information  requests  after  the  rule  is 
released.  Accordingly,  the  Bureau  is 
adopting  comment  3(i(h)-4  as  propo.sed. 
with  minor  technical  amendments,  and 
having  removed  references  to 
information  requests  received  by 
telephone. 

3()(c)  Acknowledgment  of  Receipt 

Proposed  §  l()24.3(i(c)  would  have 
required  a  .servicer  to  jirovide  a 
borrower  an  acknowledgement  of  an 
information  reijue.st  within  five  days 
(excluding  legal  public  holidays, 
Saturdays,  and  Sundays)  of  receiving  an 
information  request.  Pro])osed 
§  1024.3()(c)  would  have  inqilemented 
section  14(i3(c)  of  the  Dodd-Frank  Act, 
which  amended  the  current 
acknowledgement  deadline  of  20  davs 
for  ipialified  written  reijiiests  to  five 
days.  Projiosed  §1024. 30(c)  would  have 
further  apjilied  the  same  timeline 
applicable  to  a  (pialified  written  reipiest 
to  anv  information  reiiuest. 

Industry  commenters.  including 
multiple  credit  union  trade  a.ssociations, 
r(!(|ne.sted  that  the  Bureau  lengthen  the 
acknowledgment  time  ])eriod,  a.sserting 
that  five  days  was  imreasonahli!. 
especially  for  smaller  institutions.  A 
nonprofit  mortgage  servicer  said  the 


timeframe  was  insufficient  for  its  small 
volunteer  staff.  An  industry  trade 
a.ssociation  commenter  argued  that  the 
acknowledgment  reijuirement  creates 
unnecessary  jiapm  work  and  should  he 
removiul  from  the  final  rule  altogether. 

In  contrast,  consumer  groiqi 
commenters  were  generally  siqiportive 
of  the  acknowledgment  reijuirement. 
noting  that  the  timeline  in  the  jn'ojiosal 
was  consi.stent  with  that  in  the  Dodd- 
Frank  Act  for  qualified  written  reipiests. 

The  Bnrean  believes  acknowledgment 
within  five  days  is  ajijnojn  iate  given 
that  the  Dodd-Frank  Act  exjnessly 
adopts  that  requirement  for  ijiialified 
written  reijuests  and  differentiating 
between  two  regimes  w'oidd  increase 
ojierational  coinjilexity.  Moreover,  the 
burden  on  servicers  is  significantly 
mitigated  by  the  fact  that  the 
information  reijuest  jirocedures  are  only 
ajijilicahle  to  written  requests.  The 
Bureau  further  notes  that  the  contents  of 
the  acknowledgment  are  ininimal. 
Moreover,  servicers  need  not  juovide  an 
acknowledgment  if  the  .servicer  jirovides 
the  information  riujne.sted  within  five 
days.  Accordinglv,  the  Bureau  is 
adojiting  §  l()24.3()(c)  as  jirojio.sed. 

3(i(d)  Resjumse  to  Information  Request 

The  Bureau  ju'ojio.sed  §  l()24.3()(d)  to 
set  forth  r(!(|uirements  on  servicers  for 
resjionding  to  iid'ormation  reijuests.  As 
discus.sed  in  more  detail  below. 
jirojiDsed  §  1()24.3(>(d)  would  have 
inijilemented  the  resjionse  requirement 
in  sec.tion  (i(e)(2)  of  RESPA  ajijilicahle  to 
a  qualified  written  request,  including 
section  14(i3(c)  of  the  Dodd-Frank  Act. 
which  amended  certain  deadlines  for 
resjion.ses  to  qualified  written  requests. 
Projiosed  §  l{)24.3(i(d)  would  have 
further  implemented  the  ten  husine.ss 
day  timeline  in  section  (i(k)(  l)(D)  of 
RIvSPA  by  a])j)lving  the  timeline  to 
requests  for  information  about  the 
owner  or  assignee  of  the  loan. 

3h(d)(l)  Inve.stigation  and  Resjiim.se 
Requirements 

ProjiiKsed  §  l()24.3(>(d)(l)  would  have 
required  a  servicer  to  resjiond  to  an 
information  request  within  30  days  by 
either  (i)  jUDviding  the  borrower  with 
the  requested  information  and  contact 
information  for  further  assistance,  or  (ii) 
conducting  a  reasonable  .search  for  the 
requested  information  and  jiroviding  the 
borrower  with  a  written  notification  that 
states  that  the  .servicer  has  determined 
that  the  requested  information  is  not 
available  or  cannot  reasonably  he 
obtained  by  the  .servicer,  as  a|)j)roj)riate, 
the  basis  for  the  .servicer’s 
determination,  and  contact  information 
for  further  assi.stance.  The  jirojiiKsal 
would  have  only  reqiured  a  servicer  to 


jirovide  a  written  notice  to  the  borrower 
in  resjionse  to  the  information  request  if 
the  information  requested  by  the 
borrower  is  not  available  or  c.annot 
reasonably  he  obtained  by  the  servicer. 

The  ju'ojio.sal  would  have  jiermitted  a 
servicer  to  res|)ond  either  orally  or  in 
writing  to  the  borrower  if  the  servicer  is 
jiroviding  the  information  requested  hv 
the  borrower.  The  Bureau  jirojiDsed  to 
allow  .servicers  to  resjiond  orallv 
because  it  believed  that  the  goal  of 
jiroviding  information  to  borrowers 
would  he  furthered  hv  allowing 
servic.ers  to  resjiond  orallv. 

Additionally,  the  Bureau  believed  that 
allowing  the  servicer  to  re.sjiond  orallv 
would  reduce  the  burden  on  servicers. 

One  consumer  advocacv  grouji 
commenter  urged  the  Bureau  to  require 
that  servicers  resjiond  to  information 
requests  in  writing.  The  commenter 
argued  that  servicers  regularly  jirovide 
borrowers  inconsistent  and  inac.curate 
information,  which  necessitates  a 
written  resjionse.  Becau.se,  as  di.scus.sed 
above,  the  final  rule  requires  borrowers 
to  submit  information  requests  in 
writing  in  order  to  gain  the  benefit  of 
the  information  request  jiroceilnres  set 
forth  in  §  1024.3().  the  Bureau  now 
believes  it  is  aj)|)ro|)riate  and  effectuates 
the  consumer  jnotection  juirjio.ses  of 
RE.SPA  to  require  that  .servicers  resiiond 
to  borrowers'  information  requests  in 
writing.  Doing  so  will  helj)  ensure  that 
there  is  a  written  record  of  both  the 
borrower's  request  and  the  servicer’s 
resjion.se,  whic.h  the  Bureau  believes 
will  reduce  confusion  regarding  the 
accuracy  of  the  information  jirovided. 

For  these  reasons,  the  Bureau  is 
adojiting  §  1024.3(i(d)(l)  snhstantiallv  as 
jirojio.sed,  excejit  that  it  has  removed 
references  to  a  servicer's  oral  resjionse 
and  clarified  that  the  servicer’s  contact 
information  must  include  a  telejihone 
number. 

Information  Not  Available 

Projio.sed  comment  3(j(d)(  1  )(ii)-l 
woidd  have  clarified  that  information 
should  not  he  considered  as  available  to 
a  .servicer  if  the  information  is  not  in  the 
servicer’s  jiosses.sion  or  control  or  the 
servicer  cannot  retrieve  the  information 
in  the  ordinary  course  of  husine.ss 
through  reasonable  efforts. 

The  |)urj)o.se  of  the  information 
request  requirements  is  to  jirovide  an 
efficient  means  for  borrowers  to  obtain 
information  regarding  their  mortgage 
loan  accounts  and  the  Bureau  believes 
that  imjiosing  obligations  on  servicers  to 
jirovide  information  in  resjion.se  to  an 
information  request  is  an  efficient 
means  of  achieving  the  goal  of  jiroviding 
a  borrower  with  access  to  requested 
information.  However,  the  Bureau 
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|)roj)o.s(!(l  eoininent  3(j(d)(1  )(ii)-l 
iMicau.se  it  bcilieves  tlial  l)ur(l(Mi  for 
information  nuiuests  will  increase 
greatly  if  a  S(!rvicer  is  recjuired  to 
undertake  an  investigation  for 
(locuments  that  an?  not  in  a  .sinvicer’s 
pos.siission  or  control.  The  same 
inefficiency  exists  even  if  information  is 
in  a  servicer's  posse.ssion  or  control  hut. 
for  appro|)riate  husimiss  r(!asons.  is 
.stonui  in  a  medium  that  is  not 
acc(Jssihle  hy  a  servicer  in  the  ordinary 
course  of  husiness.  The  Hureau  hidieves 
that  the  mai'ginal  Ixmefit  of  having 
additional  information  available  to 
borrowers  is  not  justified  hy  the 
significant  hiinhms  that  such 
investigations  may  incur.  Moreover,  the 
Bureau  believes  that  it  would  frustrate 
th(!  consumer  protection  i)urpo.ses  of 
RIvSBA  to  nuiuire  that  servicers  devote 
considerable  re.sources.  which  could 
otherwi.se  h(!  sj)ent  on  responding  to 
information  recpmsts  that  would  himefit 
borrowers,  to  locating  inacce.ssihle 
information. 

One  mortgage  servicer  ct)mmented  on 
pro|)os(Kl  comment  3(»(d)(l)(ii)-l.  The 
conmumttM'  recpiested  that  the  Bureau 
j)rovide  exam|)les  iii  the  commentarv  of 
what  it  considijrs  to  he  unavailable 
information.  Bro])o.sed  comment 
3(i(d)(l)(ii)-2  provides  examples  of 
when  documents  should  and  should  not 
he  considered  to  he  available  to  a 
servicer  in  response  to  an  information 
nupiest.  and  such  exam])les  are  refhicled 
in  the  final  comment  as  wtdl.  For  the 
nxi.sons  discussed  in  the  ])roj)osal  and 
above,  the  Bureau  is  adoi)ting  comments 
3(i(d)(l)(ii)-l  and  3(j{d)(l )(ii)-2 
substantially  as  proj)osed. 

.3t>(d)(2)  Time  Limits 
3n(d)(2)(i) 

.Section  14(i3(t))  of  the  Dodd-Frank 
Act  amended  .section  (j(e)(2)  of  RE.Sl^A 
to  recjuin!  a  servicer  to  investigate  and 
respond  to  a  (pialified  written  recpiest 
within  30  days  (excluding  legal  |)uhlic 
holidays.  .Saturdays,  and  .Sundays). 

Prior  to  the  Doild-Frank  Act,  .servicers 
had  (it)  days  to  investigate  and  respond 
to  a  horrow(‘r'.s  (pialified  written 
nupiest.  The  Bureau  jiroposed 
§  l()24.3(i(d)(2)(i)  to  implement  section 
()(e)(2)  of  Rl'kSPA  with  respect  to 
(pialified  written  nupiests.  and  to 
im|)ose  the  .same  timeframe  on  other 
nupiests  for  information  from  borrowers. 
.Specifically,  propo.sed  1024.3()((i)(2)(i) 
would  have  nupiired  a  servicer  to 
res|)ou(l  to  au  information  nupiest  not 
later  than  30  days  (excluding  legal 
public  holidays.  Saturdays,  and 
.Sundays)  after  the  .servicer  receives  the 
information  nupiest.  with  one  exception 
discussed  below. 


While  .several  industry  commenters 
asserted  that  30  days  was  insufficient, 
one  credit  union  opined  that  the 
timeline  was  reasonable.  .Similarly,  a 
consumer  group  commenter  noted  that 
the  timeline  was  consistent  with  the 
time  |)eri()(i  for  (pialified  writtim 
nupiests  nupiired  by  the  Dodd-I'rank 
Act.  (lonsiiiiKir  commenters  on 
Regulation  Room  a.sserted  that  the 
timeline  was  too  generous.  The  Bureau 
believ(!S  that  the  30-day  timeframe 
propo.sed  is  approjiriate  given  that  the 
i)odd-Frank  Act  exjiresslv  changed  the 
timeframe  for  (pialified  written  nupuusts 
from  (iO  days  to  30  days  and 
differentiating  between  two  regim(\s 
would  increase  operational  comjilexity 
as  well  as  burden  on  borrowers  and 
servicers.  Accordingly,  the  Bureau  is 
adopting  the  30-day  timeline  as 
proposed. 

.Shortened  Time  Limit  To  Provide 
Information  Regarding  the  Identity  of 
the  Owner  or  Assignee 

.Section  14()3(a)  of  the  Dodd-Frank  Act 
addiul  .section  ()(k)(l)(D)  to  RF.SPA. 
which  .sets  forth  a  ten  business  dav 
limitation  on  a  servicer  to  respond  to  a 
borrower's  nuiuest  for  information 
regarding  the  owner  or  assignee  of  a 
mortgage  loan.  The  Bureau  |)roi)os(uI 
^  l()24.3()((l)(2)(i)(A)  to  implement  this 
jirovision  of  RfkSPA.  Proposed 
^  1()24.3()((l)(2)(i)(A)  would  have 
provided  that  if  a  borrower  submits  a 
re(]uest  for  information  regarding  the 
identity  of.  and  address  or  relevant 
contact  information  for,  the  owner  or 
assignee  of  a  mortgage  loan,  a  .servicer 
shall  respond  to  the  information  nupiest 
with  ten  days  (excluding  legal  public 
holidays,  .Saturdays,  and  .Sundays). 
Ih'oposed  1  ()24.3()((l)(2)(i)(A)  would 
have  r(U]uire(l  a  .servicer  to  provide  the 
nujuested  information  within  ten  days 
(excluding  legal  public  holidays, 
.Saturdays,  and  .Sundays)  instead  of  “  H) 
business  days,”  as  the  Bureau  interprets 
the  ”10  busine.ss  day”  nupiirement  in 
section  ()(k)(l)(D)  of  RF.SPA  to  mean  ten 
calendar  days  with  an  exclusion  for 
intervening  legal  public  holidays, 
.Saturdays,  and  .Sundays,  and  projio.ses 
to  im])lement  that  interpretation  in 
pro|)()S(ul  ^  l()24.3{i((l)(2)(i)(A). 

Two  non-bank  servicers  commented 
that  ten  days  is  insufficient  for  tho.se 
circumstances  in  which  a  servicer  needs 
to  obtain  documentation  confirming 
()wnershi|),  such  as  information 
contained  in  the  collateral  file.  The 
Bureau  acknowledges  the  concerns 
expressed  but.  as  discu.ssed  iu  the 
pr()])().sal,  the  Bureau  does  not  believe 
that  the  burden  of  obtaining  this 
information  for  any  borrower  will  be 
significant  enough  to  justify  additional 


time  beyond  the  ten  days  (excluding 
legal  jniblic  holidavs,  .Saturdays,  and 
.Sundays)  established  by  (Congress  for 
r(;sponding  to  borrower  re(piests  for 
information  regarding  the  owner  or 
assigiuu:  of  the  loan.  .Servicers  generally 
have  access  to  the  identification  of 
investors  as  that  information  is 
necessary  to  determine  when;  to  direct 
mortgage  loan  payments  and  rejiorts 
with  res])ect  to  the  performance  of 
serviced  assets,  't'he  benefit  to  the 
borrower  of  obtaining  the  information, 
which  Longress  reipiired,  justifies  the 
costs  to  servicers  of  comiilying  within 
ten  days  (excluding  legal  public 
holidays,  .Saturdays,  and  .Sundays). 
Accordingly,  the  Bureau  is  adopting 

l()24.3()(d)(2)(i)(A)  as  jirojxised. 

Extensions  of  Time  Limits 

.Section  14(i3(c)(3)  of  the  Dodd-Frank 
Act  amended  section  (i(e)  of  RF.SPA  to 
permit  servicers  to  extend  the  time  for 
responding  to  a  (pialified  written 
nupiest  by  1.')  days  if,  ludore  the  end  of 
the  3()-day  period,  the  servicer  notifies 
the  borrower  of  the  rea.sons  for  the 
ext(;nsion.  The  Bureau  proposed 

l{)24.3()((l)(2)(ii)  to  im])lement  this 
])r()vision  with  respect  to  (pialified 
written  nupiests,  and  to  impose  the 
.same  timeframe  with  res])ecl  to  other 
nupiests  for  information.  Projuised 
^  1024.3()((l)(2)(ii)  would  have  permitted 
a  servicer  to  extend  the  lime  period  for 
responding  to  an  information  nupiest  by 
l.'j  days  (excluding  legal  public 
holidavs.  .Saturdays,  and  .Suudavs)  if. 
before  the  end  of  the  3()-(lav  iieriod  set 
forth  in  ])rop().s(ul  l()24.3(i(d)(2)(i)(B). 
the  servicin'  notifies  the  borrower  of  the 
extension  and  the  rea.sons  for  the  delay 
iu  responding.  For  the  reasons 
discussiul  above,  the  Bureau  did  not 
pro])ose  to  ai)i)lv  the  extension 
allowance  of  projiosed 

l()24.3(i(d)(2)(ii)  to  information 
nupiests  with  respect  to  the  owner  or 
assignee  of  a  mortgage  loan.  Permitting 
a  l.'i-day  extension  of  that  timeframe 
would  negate  the  shortened  response 
period  and  undermine  the  purpose 
.served  by  shortening  it.  While  some 
consumer  groipis  disfavored  the 
extension,  for  the  rea.sons  discu.ssed 
above  and  in  the  pro])()sal,  the  Bureau 
is  adopting  ^  1()24.3()(d)(2)(ii)  as 
pro])o.se(l  with  minor  technical 
amendments. 

3()(e)  Alternative  (iompliance 

I^roposed  §  l()24.3(i(e)  would  have 
provided  that  a  servicer  is  not  nupiired 
to  (:()mi)ly  with  the  nupiirements  of 
paragrai)hs  (c)  and  (d)  of  pro])osed 
S  1024.38  if  the  information  riupiested 
by  a  borrower  is  provided  to  the 
borrower  within  five  days  along  with 
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contact  information  the  borrower  can 
use  for  fnrth(!r  assistance.  'Phis 
provision  was  consistent  with  .section 
()(e)(l)(A)  of  RIvSFA,  which  r(!(|nires 
.servicers  to  provide  written! 
acknowl(!(lginent  of  a  (jualified  written 
r(!(]uest  within  five  days  (excluding  legal 
l)ni)lic  liolidays.  Saturdays,  and 
Sundays)  "unless  the  action  nupnisted  is 
taken  within  such  ])eriod.”  I’roposenl 
§  l()24.3(i((!)  would  have  permitted  a 
servicer  to  provide  the  information 
nupiested  either  orally  or  in  writing. 
Fropo.sed  comnunit  3(j(e)-l  would  have 
permitted  servicers  that  provide 
information  orally  to  demonstrate 
com])liance  hy.  among  other  things, 
including  a  notation  in  the  servicing  file 
that  the  information  recpiested  was 
provided  or  maintaining  a  copy  of  a 
recorded  telephone  conversation. 

Because,  as  discussed  above,  the  final 
rule  re(|iures  borrowers  to  submit 
information  reepmsts  in  writing  in  order 
to  gain  tlie  benefit  of  the  information 
r(!(piest  jjrocedures  s(!t  forth  in 
^1()24.3(),  the  Bureau  now  believes  it  is 
appropriate  and  consistent  with  the 
consumer  ])rotection  |)urposes  of  RESBA 
to  reepure  that  servicers  r(!Sj)ond  to 
borrowers’  information  reejnests  in 
writing.  Doing  so  will  help  ensun;  that 
tluire  is  a  written  record  of  both  the 
borrower’s  recpiest  and  tin;  servicta  ’s 
res])onse,  which  the  Bureau  believ(;s 
will  reduce  confusion  regarding  tlie 
accuracy  of  the  information  ])rovided. 
The  Bureau  did  not  receive  c;omment 
nigarding  jjrojjosed  S  lt)24.3()(e)  and.  for 
the  reasons  set  forth  above,  is  adoi)ting 
^  l()24.3(i(e)  substantially  as  ])roposed. 
except  that  it  no  longer  ])ermits 
servicers  to  respond  orally  and  clarifies 
that  the  contact  information  must 
include  a  telephone  number.  The 
Bureau  is  removing  proposed  comment 
3()(e)-l  from  the  final  rule. 

3()(f)  Requirements  not  Applicable 

Tlie  Itureau  proposed  §  1024.38(0  to 
.set  forth  the  types  of  information 
nupie.sts  to  whic;h  the  information 
r(!(pu!st  recpiirements  would  not  ajjplv. 

30(f)(1)  In  General 

l^roposed  §1024.30(0(1)  would  have 
provided  that  a  servicer  is  not  reejuired 
to  comply  with  the  information  recpie.st 
nKpurements  set  forth  in  §  1024.30(c) 
and  (d)  if  the  servicer  rea.sonably  makes 
certain  determinations  specifitxl  in 
§§  1024.30(0(1  )(i),  (ii),  (iii).  (iv)  or  (v). 
.Specific:allv,  subjeil  to  c:ertain 
excejitions.  a  .servicer  would  not  be 
retpured  to  comply  with  information 
nupiest  reepurements  under  §  1024.30  as 
to  information  retpiests  that  are 
duplicative,  overbroad  or  unduly 
burdensome,  or  untimelv,  as  well  as 


re(]uests  for  confidential,  proprietary, 
general  coi'iiorate  or  irrelevant 
information.  A  .servic:er  would  be  liable 
to  the  borrower  for  its  unreasonable 
determination  that  any  of  the  listed 
categories  a])])ly  and  rcjsulting  failure  to 
com|)lv  with  proposed  §  l()24.3()(c)  and 

(d). 

30(f)(l)(i) 

Fropo.sed  §  1024.3()(f)(l)(i)  would 
have  ])rovided  that  a  servicer  is  not 
nupiired  to  comply  with  the  information 
re(]U(!st  r(!(purem(!nts  in  i)roposed 
§  1024. 30(c)  and  (d)  with  resp(!ct  to  an 
information  retpiest  that  recpiests 
information  that  is  substantiallv  the 
same  as  information  previously 
reejuested  by  or  on  behalf  of  the 
borrower,  and  for  which  the  servicer  has 
previously  complied  with  its  obligation 
to  respond  to  the  information  recpiest. 
Fro])osed  comment  30(0(1  )(i)-l  would 
have  clarified  that  a  l)orrower’s  re(]uest 
for  a  tyjie  of  information  that  can  change 
ov(!r  time  should  not  he  considered 
substantially  the  same  as  a  previous 
nupiest  for  the  same  type  of  information. 
The  Bureau  jiroposed  §  1024.30(f](l  )(i) 
to  ensure  that  a  servicer  is  not  recpiired 
to  expend  resourc(!s  conducting 
du|)licativ(;  searches  for  documents,  as 
such  a  recpiirement  could  divert 
resources  from  responding  to  other 
recpiests. 

One  anonymous  commenter  urged  the 
Bureau  to  witlidraw  ])ropo.seil 
§  l()24.30(f)(l)(i),  claiming  that  the 
Bureau  lacked  authority  to  narrow  the 
luupiirements  listed  in  RIvSFA.  The 
Bureau’s  authority  for  §  1024.30  is 
discu.ssed  above.  In  addition,  the  Bureau 
believes  that  it  would  frustrate  the 
consumer  ])rotection  purposes  of  RESINA 
to  recpiire  that  .servicers  devote 
resources,  which  could  otherwise  lie 
s])ent  on  responding  to  information 
requests  that  would  benefit  consumers, 
to  respond  to  duplicative  information 
reejuests.  The  Bureau  therefore  believes 
that  §  1024.30(tl(l)(i)  is  neces.sary  to 
achieve  the  pur]!o.ses  of  RESFA, 
including  of  ensuring  responsivene.ss  to 
consumer  recpiests  and  complaints  and 
the  ])rovision  and  maintenance  of 
accurate  and  relevant  information. 
Accordingly,  for  the  rea.sons  set  forth  in 
the  propo.sal  and  above,  the  Bunxiu  is 
adopting  §  l()24.30(f)(l)(i)  and  comment 
30(f)(l)(i)-l  sub.stantially  as  propo.sed. 

3b(f)(l)(ii) 

Froposed  §  1024.30(f)(l  )(ii)  would 
have  ])rovided  that  a  servicer  is  not 
rcKpiired  to  comjily  with  the  information 
recpiest  recpiirements  in  jjroposed 
§  l()24.30(c:)  and  (cl)  with  rc!spc!c:t  to  an 
information  recpicxst  that  rcicpiests 
c:c)nfidential,  proprietary,  or  general 


corporate  information  of  a  servic:er.  The 
Bureau  propo.sed  §  l()24.3()(f)(l)(ii) 
bc:c:ause  it  believcxl  that  the  jnirpose  of 
providing  horrowers  with  a  means  to 
recpic!st  information  rcigarding  a 
borrower’s  mortgage  loan  ac.c:c)unt 
would  be  frustrated  by  permitting 
borrowers  to  recpiest  cxmficlential. 
|)rc)])rietarv.  or  general  cxirporation 
information  of  a  .servic:er.  Fro])C).secl 
comment  30(f)(1  )(ii)-l  would  have 
])rc)viclecl  examples  of  cxmficienlial, 
j)roprietarv.  or  general  cxirjiorate 
information.  These  include  information 
recpiests  rc*garcling:  management  and 
profitahility  of  a  servic;er;  other 
mortgage  loans  than  tlie  borrower’s; 
investor  reports:  cximpensation. 
bonusexs.  and  pcirsonnel  actions  for 
.servic:er  personnel:  the  .servic;er’s 
training  programs;  investor  agreements; 
the  evaluation  or  exc!rc;ise  of  anv  owner 
or  assignee  remedy:  the  servic:er’s 
servicing  program  guide;  investor 
instructions  or  rcHpiirements  regarding 
loss  mitigation  options,  cixamination 
reports,  cximpliance  audits  or  other 
investigative  materials. 

Industry  c:ommenters  exjircxssed 
supiiort  for  proposed  §  l()24.30(f)(l)(ii), 
but  urged  the  Bureau  to  make  c.lcxir  that 
servicers  need  not  turn  over  privileged 
clocannents.  Multijile  inclustrv 
commenters  said  that  .servic:ers  should 
not  be  recpiireci  to  produce  pooling  and 
.servicang  agrciements.  as  suc;h 
agreements  are  camfidential,  proprietarv 
and  akso  c;c)stlv  to  mail.  In  c:c)ntrast.  one 
cxmsnmer  advocate  c:c)mmenter  said  that 
such  agreements  are  not  tviiic.allv 
c:c)nficlential  or  jiroprietary,  yet 
im])C)rtant  becau.se  servic.ers  relv  on 
such  cloc:ument.s  to  make  erroneous 
edaims  that  they  are  not  authorized  to 
offer  c.ertain  loan  moclific:ation.s. 
Consumer  aclvoc;ac;y  groups  akso 
asserted  that  proposed 
§  1024.30(11(1  )(ii),  as  a  whole,  gives 
.servic:ers  too  much  cli,sc;retic)n  whic:h 
may  increase  .servicers’ 
nonre.s])onsivenc!.s.s.  An  anonymous 
cxnnmenter  .said  it  was  unc:lear  whic:h 
information  falls  into  proposed 
§  1024.30(11(1  )(ii)  and  akso  cpiestioned 
the  Bureau’s  authority  to  narrow  the 
recpiircanents  of  RE.SFA. 

Having  c;on.siclerecl  these  cximments, 
the  Bureau  is  amending  prc)])c).secl 
§  1024.30(11(1  )(ii)  to  provide  that 
.servic:er.s  nc:ecl  not  provide  borrowers 
with  information  that  is  confidential, 
jiroprietary  or  privilegcul,  as  the  Bureau 
believes  that  permitting  information 
rcnpiests  for  .suc:h  information  c.oulcl 
imjiecle  the  ability  of  .servic.ers  to 
operate  effec;tively.  In  addition,  the 
Bureau  believes  that  it  would  frustrate 
the  c;on.sumer  prc)tc:c:tion  purposes  of 
RESFA  to  require  that  .servic;er,s  denote 
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rt;.soiin;o.s,  which  could  otherwise  he 
spent  responding  to  information 
nujiiests  that  woidd  hmiefit  consumers, 
to  determining  how  to  respond  to 
information  nMpie.sts  for  confidential. 
proj)rielary.  or  privileged  information 
that  generally  would  not  direcllv  benefit 
the  borrower,  hut  might  pose 
considerable  disclosure  risk  to  the 
.st*rvic(;r. 

The  final  rule  further  removes  the 
reference  to  general  corporate 
information,  and  nderences  to  such 
information  have  been  nauovcHl  from 
the  examples  li.sted  in  final  comment 
38(0(1  )(ii)-l  as  well.  For  example. 
Ixicanse  the  Bureau  does  not  believe  that 
|)ooling  and  servicing  agreements  are 
typically  kej)t  confidential,  final 
comment  38(0(1  )(ii)-l  no  longer  lists 
such  agreements  as  examples.  However, 
the  Bureau  notes  that  to  the  extent  that 
a  borrower  riKjiuJSts  such  agreements,  a 
servicer  is  not  nxjuired  to  comj)ly  with 
the  recjuirements  of  §  1024. 38(c)  or  (d)  if 
the  .servicer  reasonably  determines  that 
any  of  the  exclusions  .set  forth  in 

lO24.3()(0  apply.  The  Bureau's 
authority  for  ^  1024.38  is  addressed 
above. 

38(0(1  )(iii) 

Pro|)o.s(!d  1024.38(0(1  )(iii)  would 
have  j)rovided  that  a  servicer  is  not 
recjuired  to  coiuplv  with  the  information 
nxpiest  nupdrements  in  proposed 

1024.38(c)  and  (d)  with  res])(!ct  to 
iidbrmation  recjuests  that  an;  not 
directly  ndated  to  the  borrower's 
mortgage  loan  account.  The  Bureau 
proposed  1024.38(0(1  )(iii)  because  it 
iMdieves  the  protection  iu  it  is 
apj)roj)riate  to  fulfill  the  j)iirpo.se  of  the 
propo.sed  rule,  which  is  to  provide  a 
uujaiis  for  borrowers  to  obtain 
information  from  servicers  regarding 
their  own  mortgagj;  loan  accounts. 

A  consumer  grouj)  commenter  argued 
that  the  jjropo.sal  nxjuires  that 
hornjwers  state;  the  iidbrmation 
niejuested  with  too  much  specificity, 
arguing  that  a  gemiral  niepiest  for 
information  about  the  status  of  the 
borrower's  loan  should  suffice.  An 
anonymous  commenter  a.sserted  that  the 
Bureau  pro|)os(;s  to  impro|)(;rly  narrow 
the  sco|)e  of  information  requests.  The 
commenter  reasoned  that  section 
8(e)(1)(B)  of  RFSPA  reepdres  .servicers  to 
respond  to  qualified  written  requests  for 
information  nilating  to  the  servicing  of 
the  loan.  The  commenter  argued  that  the 
Bureau  jiroposijs  to  narrow  that 
definition  by  adding  tin;  reipdrement 
that  such  recjue.sts  must  "directlv"  relate 
to  the  “mortgage  loan  account”  for  the 
loan. 

By  relieving  .ser\’icer.s  of  the  duty  to 
respond  to  recpie.sts  for  information  that 


are  not  directly  related  to  the  borrower's 
mortgage  loan  account,  the  Bureau  doiis 
not  intend  to  inij)ose  an  obligation  ou 
borrowers  to  identify  with  sjiecificily 
the  precise  document  or  data  |)oiut  the 
borrower  is  seiikiug.  Rather,  tlu;  point  of 
this  section  is  to  assure  that  servicers' 
nisources  are  focused  on  .securing 
relevant  information  for  borrowers  bv 
excluding  recpiests  for  information  that 
an;  not  relevant  to  the  horrow(;r's 
account.  For  the  reasons  discus.sed 
above,  the  Bureau  finds  that 
l()24.3(i(f)(l)(iii)  is  ueces.sary  to 
achieve  the  pnr|)o.ses  of  RFSPA  by 
ensuring  that  servicer  resources  that 
could  he  devoted  to  responding  to 
information  requests  that  benefit 
borrowers  are  not  diverted  to 
resjKmdiug  to  information  requests  that 
would  not  result  in  consumer  benefit. 
Accordingly,  for  the  reasons  set  forth  in 
the  jirojio.sal  and  above,  the  Bureau  is 
ailopting  S  l()24.38(f)(l)(iii)  as  ])roj)o.sed. 
The  Bureau  is  al.so  adojiting  new 
comment  38(f)(l  )(iii)-l ,  which  includes 
examples  of  information  that  is  not 
directly  related  to  a  borrower's  loan 
account. 

38(f)(l)(iv) 

Proposed  §  1  ()24.3(i(f)(l  )(iv)  would 
have  provid(;d  that  a  servicer  is  not 
r(;(pnred  to  comply  with  the  reipiest  for 
information  re(]uirem(;nts  in  ])ro))osed 
§  1024. 38(c)  and  (d)  with  resi)(;ct  to  a 
reepiest  for  information  that  is  overbroad 
or  unduly  hur(h;n.some.  The  proposed 
rule  would  have  defined  “overbroad” 
and  “unduly  burdensome''  for  this 
purpose.  It  would  have  ])rovided  that  an 
information  retpiest  is  overbroad  if  a 
borrower  recpiests  a  servicer  jirovide  an 
unreasonable  volume  of  documents  or 
information  to  a  borrower.  The 
projiosed  rule  .stated  that  an  information 
r(;quest  is  unduly  burdensome  if  a 
diligent  servicer  could  not  respond  to 
the  n.'cpiest  without  either  exceeding  the 
maximum  timeframe  permitted  by 
^  l()24.38(d)(2)(ii)  or  incurring  costs  (or 
dedicating  re.sources)  that  would  he 
unreasonable  in  light  of  the 
circumstances.  The  proposi;d  rule 
would  have  furth(;r  clarificid  that  if  a 
.s(;rvicer  can  identify  a  valid  information 
recpuist  in  a  submission  that  is 
otherwise;  overbroad  or  unduly 
burdensome,  the  .servicer  is  niepiired  to 
respond  to  the  information  recpiest  that 
it  can  identify.  Finally,  the  Bureau 
proj)os(;d  comment  3()(f)(l  )(iv)-l  to  s(;t 
forth  characteristics  that  may  indicate  if 
an  information  request  is  overbroad  or 
undiilv  burdensome. 

As  di.scussed  above  for  proposed 
§  1024.3.5(g)(l  )(ii),  during  pre-proj)osal 
outreaidi,  fxmsumers,  consumer 
advocates,  servicers,  and  servicing 


industry  nijiresentatives  indicated  to  the 
Bureau  that  consumers  do  not  typically 
use  the  current  (pialified  written  recpiest 
process  to  nicpiest  information.  During 
the  Small  Busimiss  Review  Panel 
outreai;h.  small  entity  nipresentatives 
ex])r(;ss(;d  that  typically  (pialified 
written  nicpiests  received  from 
borrowers  wen;  vague  forms  found 
online  or  forms  used  by  advocates  as  a 
form  of  pre-litigation  discovery. 

Servicers  and  s(;rvicing  industry 
r(;|)r(;sentatives  indicated  that  llie.se 
tyj)(;s  of  (pialified  written  reijnests  are 
unniasonable  and  unduly  burdensome. 
Small  entity  repre.sentatives  in  the 
.Small  Business  Review  Panel  outreach 
reqiuisted  that  the  Bureau  consider  an 
exclusion  for  abusive  reipiests.  or 
reqiKists  made  with  the  intent  to  harass 
the  servicer. 

The  Bureau  reipiested  comment 
regarding  whether  a  s(;rvicer  .should  not 
be  reijuired  to  undertaki;  the 
information  reipiest  niipiirements  in 
projiosed  Sl()24.38((:)  and  (d)  for 
information  reipiests  that  are  oviirbroad 
or  unduly  burdensome.  Indn.stry 
commenters  supported  the  exclusion, 
but  urged  the  Buixiau  to  remove  the 
reipiiixanent  that  .s(;rvic(;r.s  identify  valid 
information  reipiests  in  submissions 
that  are  otherwise  overbroad  or  unduly 
burdensome.  Industry  commenters  said 
s(;rvic(;r.s  should  not  be  reijuired  to  jiarse 
through  such  submissions  to  locate  a 
clear  information  reipuist.  One  large 
trade  as.sociation  of  mortgage  servicers 
.said  that  the  reipiirement  effectively 
subsumes  the  exclusion.  (Consumer 
grou])  commenters  generally  disfavoixid 
the  (ixclusion.  One  c()nun(;nt(;r 
(puistioned  the  assertion  that  borrowers 
primarily  use  (pialified  written  requests 
to  obtain  prelitigation  discovery.  One 
consumer  group  .said  the  exclusion  gives 
.servic(;rs  too  much  di.scretion.  Another 
.said  it  requires  borrowers  to  stati;  their 
information  ixiipiests  with  too  much 
specificity.  An  anonymous  consumer 
advocate  said  a  request  from  a  singh; 
borrower  should  not  lx;  so  voluminous 
as  to  be  burdiinsome  for  .servicers  to 
ixispond.  Another  consumer  grouj) 
comiminter  r(;(|ue.st(;(l  that  the  Bur(;au 
addniss  situations  in  which  the  s(;rvic(;r 
erroneously  determines  that  a 
submi.ssion  is  overbroad  or  unduly 
burdeusome. 

The  Bureau  jirojKised 
§  1024.38(11(1  )(iv),  in  jiart,  b(;cau.se  the 
Bureau  believes  that  ixiijuiring  siirvicers 
to  resjiond  to  overbroad  or  unduly 
bmxhinsoiiK;  information  ixiipiests  from 
some  borrowers  may  caiisi;  servic(;rs  to 
exjiend  fewer  ixisources  to  address 
r(;(]U(;.sts  that  may  be  more  cl(;arlv  statiid 
and  more  ckiarly  r(;(piire  servicer 
attention.  The  Buniau  was  e.sj)ecially 
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concerned  about  this  in  light  of  the 
])ro|)o.sed  rule’s  re(iuireinent  that 
servicers  res])on(l  to  an  expanded 
universe  of  information  nKpiests, 
including  nujnests  for  information  that 
do  not  specifically  relate  to  “.servicing” 
as  defiiuui  in  Rli.SPA,  as  imphnnentml 
hy  this  rule,  as  well  as  information 
recinests  as.serted  orallv.  While  th(^  final 
rule  does  not  r(!(|uire  that  servicers 
undertake  the  information  recpiest 
proc(;dures  in  §  l()24.3(i(c]  and  (d)  for 
I  oral  snhmi.ssions.  it  does  not  limit 

information  recpiests  to  tho.se  related  to 
servicing.  Thus,  the  Bureau  continues  to 
Indieve  that  a  recpurement  for  servicers 
to  respond  to  information  recjuests  that 
are  overbroad  or  undnly  hurdensome 
may  harm  consumers  and  frustrate 
.s(;rvicers'  ability  to  comply  with  the 
new  information  request  recpnrements. 
Finally,  as  stated  in  the  pro})osal,  the 
Bureau  does  not  believe  that  the 
information  reque.st  proc:edures  should 
rejjlace  or  supplant  civil  litigation 
document  requests  and  should  not  he 
used  as  a  forum  for  pre-litigation 
discovery.  Accordingly,  the  Bureau  is 
adopting  1  ()24.3()(f)(l )(iv)  and 
comment  3(i(i)(1  )(iv)-1  suh.stantially  as 
propo.sed. 

38(0(1  )(v) 

Proposed  l()24.3B(0(l)(v)  would 
have  provided  that  a  servicer  is  not 
nKpured  to  comply  with  the  information 
r(uinest  recpnrements  in  proposed 
S  1()24.3(i(c)  and  (d)  for  an  mitimelv 
information  recpiest — that  is.  an 
information  reque.st  delivered  to  the 
.servicer  more  than  one  year  after  either 
servicing  for  the  mortgage  loan  that  is 
the  suhjec:t  of  the  request  was 
transferred  by  that  servicer  to  a 
transferee  servicer  or  the  mortgage  loan 
amount  was  paid  in  full,  whichever  date 
is  applicable.  The  Bureau  proposed  this 
j)rovision  to  set  a  specific  and  clear  time 
that  a  servicer  may  he  responsible  for 
responding  to  information  requests  for  a 
mortgage  loan. 

Moreover,  the  Bureau  proposed 
^  1024. 38(0(1  )(v)  to  achieve  the  same 
goal  that  currently  exists  in  Regulation 
X  with  respect  to  (pialified  written 
recjuests.  S|)c!cifically.  current 
§  1024.21  (e)(2)(ii)  .states  that  “a  written 
re(]U(;.st  does  not  constitute  a  {|nalified 
written  rc!(|uest  if  it  is  delivercxl  to  a 
servicer  more  than  one  year  after  either 
the  date  of  transfcjr  of  .servicing  or  the 
date;  that  the  mortgage  servicing  loan 
amount  was  j)aid  in  full,  whichever  date 
is  aj)j)licahle.” 

One  industry  trade  a.ssociation 
ex|)ressed  snj)j)ort  for  j)roj)osed 
§  1024.. 30(0(1  )(v).  Con.sumer  advocacy 
gronjjs  did  not  comment  on  |)ro])ose(l 
§  1 024.30(0(1  )(v).  For  the  reasons  s(4 


forth  above,  the  Bureau  is  ado})ting 
§  1 024.30(0(1  ](v]  as  |)roj)o.sed  with  a 
minor  technical  amendment. 

3()(f)(2)  Notice  to  Borrowca' 

Pro|)os(;d  ^  1024.30(f)(2)  would  have 
reejnired  that  if  a  servicer  detcirmines 
that  it  is  not  rcHjiured  to  comjely  with 
the  information  rcujiui.st  reejnirements  in 
|)roj)osed  1024.30(c)  and  (d)  with 
resj)ect  to  an  information  reejnest,  the; 
sca  vicer  iniist  |)rovide  a  notice  to  the 
borrower  informing  the  horrowcer  of  the 
servicer's  dcitcainination.  The  servicer 
must  .send  the  notice  not  later  than  five 
days  (excluding  Icigal  jmhlic  holidays, 
Saturdays,  and  Sundays)  aftcer  its 
determination  and  the  notice  must  set 
forth  the  basis  u]K)n  which  the  servicer 
has  made  the  determination,  noting  the 
aj)])hcahle  |)rovision  of  jjrojjoscul 
§  1024.30(f)(1). 

One  credit  union  trade  association 
disfavorcid  the  i)ro])os(!d  rcujuirement 
that  a  sca  vicer  .send  a  notice  informing 
the  borrower  that  an  information  rcujnest 
falls  into  one  of  the  enumerated 
exclusions.  The  commenter  suggested 
that  the  Bureau  |)ermit  servicers  to  siaid 
a  standard  notice;  informing  borrowers 
that  the  servicer  receiveil  the 
informat ie)n  re(|n(;.st  and  is  not  retjuired 
to  res])ond. 

The  Bureau  ])ro|)o.sed  1024.30(f)(2) 
because  it  believes  that  borrowers 
should  he  notified  that  a  servicer  does 
not  intend  to  take  any  action  on  the 
information  reejnest.  The  Bureau  alse; 
he;he;ve;.s  heerreewers  she)idel  kne)w  the 
basis  fe)r  the  servicer's  de;terminatie)n. 

By  jjren'ieling  borrowers  with  ne)tie:e  e)f 
the  basis  lor  the  servicer’s 
eletermination,  a  heerrower  will  knenv  the 
se;rvie:er's  basis  anel  will  have  the 
oj)j)ortunity  to  bring  a  le;gal  ae:tion  to 
ediallenge  that  ele;termination  where 
aj)i)roj)riate.  Ace:ordingly,  having 
exensidered  the  ce)mment,  the  Bnre;au  is 
ade)j)ting  §  1024.30(f)(2)  as  j)re)j)ose;el. 

30(g)  Paymeait  Reejuireanent  Limitations 

Preejjo.seel  ^  1024.30(g)(1)  we)ulel  have 
prohihite;el  a  service;!'  from  e;harging  a 
fe;e;,  e)r  reejniring  a  he)rre)wer  te)  niiike  anv 
j)ayme;nt  that  may  he;  oweel  on  a 
l)e)rre)we;r’s  aexx)unt  as  a  ex)nehtie)n  e)f 
re;sj)e)nehng  te)  an  infe)rmatie)n  re;ejne;.st. 
Pre)j)e)se;el  1024.30(g)(2)  weenlel  have, 
he)weve;r.  j)e;rmitte;el  fe;e;s  fe)r  j)re)viehng 
j)aye)ff  .stiitements  or  he;ne;fie:iary  ne)tiex;s 
nnele;r  ai)j)he:ahle  law.  The;  Bnre;au 
j)re)i)e)seel  §  1024.30(g)(1)  anel  (2)  fe)r 
three;  re;a.sons.  Fir.st,  .see:tie)n  1403(a)  e)f 
the;  De)elel-Frank  Act  aeleleel  se;e:tie)n 
0(k)(l)(B)  te)  RFSPA,  whie:h  j)re)hihits  a 
se;rviex;r  from  e:harging  fees  fe)r 
re;sj)e)nehng  to  valid  quahfie;el  written 
re;ejnests.  Pre)j)e)seel  ^  1024.30(g)  we)ulel 
have  imj)leanented  that  j)rovisie)n  with 


resj)ee;t  te)  qnahfie;el  writte;n  requests  for 
infe)rmatie)n  relating  te)  the;  servicing  e)f 
a  mortgcige  le)an.  Se;ex)nel.  the  Bure;au 
he;heve;s  that  a  .se;rviex;r  j)rae;tiex;  e)f 
charging  fe)r  re;.sj)e)nehng  te)  an 
infe)rmatie)n  re;(jue;.st  imj)e;eles  he)rre)wers 
fre)m  j)nr.suing  valiel  infe)rmatie)n 
re;ejue;sts.  anel  that  the  j)re)hihitie)n  is 
the;re;fe)re;  ne;ex;.ssary  anel  aj)j)re)j)ricite;  te) 
ae.hieve  the;  ce)nsnme;r  j)re)te;e:tie)n 
j)urj)e).se;.s  e)f  RF.SPA,  inedneling  ensuring 
re;sj)e)nsive;ness  te)  he)rre)we;r  reejne;sts  and 
ex)mj)laints.  Thirel,  the;  Bnr(;an  le;arneel 
fre)m  ontreaedi  with  exensnmer  aeive)e:ate;s 
that,  in  some  in.stane;es.  servie;e;rs  have 
elemaneleel  that  he)rre)wer.s  make 
j)ayments  he;fe)re;  the  servie:er  will 
j)re)vide  a  he)rre)we;r  with  infe)rmation 
reejuesteel  by  the  horre)wer  e)r  will 
ex)rree:t  e;rre)rs  identified  by  a  he)rre)W(;r. 
The  Bureau  believes  that  a  serviex;r  is 
reejnired  to  j)roviele  a  he)rrower  with 
infe)rmatie)n  ahe)ut  the;  horre)wer’s 
mortgage  le)an  acce)unt  notwithstanding 
the  i)ayment  status  of  a  he)rre)we;r’s 
aexx)unt. 

.Some;  ex)nsume;r  aelve)e;ae;y  gre)uj) 
e;e)mme;nte;rs  e;xj)re;ssed  .suj)j)e)rt  fe)r  the 
lee  j)re)hihition,  stating  that  the; 
j)re)hihitie)n  is  statnte)rilv  re;ejuire;el.  In 
ex)ntrast,  a  large  e:re;eht  unie)n  traele 
as.se)e:iatie)n  e)j)j)e)se;el  the;  j)re)hihitie)n, 
ne)ting  tluit  it  bars  fe;e;s  lor  items  lor 
whie.h  e  reelit  nnieens  rontinelv  ediarge, 
sne:h  as  fe;e;.s  ie)r  e:e)j)ie;s  e)f  e:anex;lle;el 
e:h(;e:ks  anel  j)e;rie)ehe:  state;me;nts.  The; 
traele  asse)e:iatie)n  argue;el  that  the 
j)re)j)e)seel  rule  shonlel  take  the  fae:t  that 
a  fe;e;  is  le;gallv  j)ermissihle  inte)  aex:e)nnt. 
A  law  firm  that  re;j)re;sents  servi(x;rs 
argue;el  that  it  we)nlel  he  unfair  anel 
e;ex)ne)mie:ally  hnrelensome  to  j)re)hihit 
serviex;rs  from  ednirging  fees  for 
elnj)he:ate  state;me;nts,  such  as  ye;ar-e;nel 
.statements  anel  tax  forms. 

Having  (X)nsielereel  thexse  comments, 
for  the  re;ason.s  stated  ahe)ve  anel  in  the 
j)roj)e).sal.  the;  Bnre;an  is  aele)j)ting 

1024.30(g)  as  j)roj)e)se;d.  e;xex;j)t  that 

1024.30(g)(2)  no  longer  refere;nce;.s 
j)<iye)ff  statements.  The;  Bnre;an  has 
remove;d  the;  refe;rene;e  te)  j)iiyoff 
.statements,  as  the  final  ride  exedneles 
.sni;h  statements  fre)m  informat ie)n 
re;qiu;st  requirements  unele;r  §  1024.30 
alte)ge;the;r. 

30(h)  .Se;rviex;r  Remeehe;s 

Proj)e)se;el  (5  1024.30(h)  we)nlel  have 
j)rovieleel  that  the  t;xistenex;  of  em 
ontstaneling  infe)rm;itie)n  re;ejne;st  eie)e;.s 
not  j)re)hihit  a  servicer  freim  furnishing 
aelve;r.se  information  te)  any  exinsumer 
re;j)e)rting  age;ne:y  e)r  from  j)ursning  any 
remedies,  inedueling  j)re)ex;eehng  with  a 
fe)reclosnre  sale,  j)ermitted  by  the 
aj)j)he;ahle;  me)rtgage;  le)an  instrument. 
The;  j)re)j)e)seel  ri;ejuireme;nt  is  consistent 
with  section  0(e)(3)  e)f  RF.SPA  which 
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prohibits  servicers  from  furnishing 
adverse  information  only  as  to  (pialified 
written  requests  that  assert  an  error  with 
respect  to  the  borrower's  payments,  hut 
not  to  a  (pialified  written  recjnest  that 
re(|n(;sts  information.  Moreover,  the 
linrean  does  not  believe  that  the 
consumer  protection  purposes  of  RivSI’A 
would  he  fnrtlKM'ed  hv  permitting 
borrowers  to  evade  consumer  niporting 
by  submitting  an  information  rcuinest. 
The  linrean  did  not  receive;  comment 
r(;garding  proposed  l()24.3(i(h)  and  is 
adojjting  it  as  proj)o.s(;d. 

.Section  1024.37  Force-Placed 
Insurance 

.Section  14(i3(a)  of  the  Dodd-Frank  Act 
amended  section  0  of  RE.SPA  to 
establish  new  servicer  duties  with 
respect  to  servicers'  purchase;  eif  fe)re:e;- 
plae:e;el  insnrane:e;  em  a  prope;rty  se;e:nring 
a  fe;ele;rally  relateel  mortgage;  le)an.  The; 
.statute  ge;ne;rally  elefhies  ‘■fe)re:e;-])lae:e;el 
insnrane:e;”  as  hazarel  insnrane:e; 
e:e)ve;r;ige  eehtaineel  by  a  se;rvie:e;r  eef  a 
fe;ele;rally  relateel  men  tgage;  loan  when 
the;  he)rre)we;r  has  faileel  te;  maintain  e)r 
re;ne;w  hazarel  insnrane;e;  e)n  sne;h 
])re)j)e;rty  as  re;e|nire;el  e)f  the;  he)rre)we;r 
nnel(;r  the;  te;rms  e)f  the;  men  tgage;  le)an. 
Ne;w  §  (i(k)(l  )(A)  of  RlvSPA  state;s  that  a 
.se;rvie:e;r  slndl  ne)t  e)htain  fe)re:e;-|)lae:e:el 
insnrane:e;  unless  the;re;  is  a  re;ase)nahle; 
basis  te)  he;lie;ve;  the;  he)rn)we;r  has  iaile;el 
te)  e:e)mply  with  the;  leean  e;e)ntrae:t's 
re;eiiure;me;nts  te;  maintain  |)re)pe;rtv 
insnranex;.  New  se;e:tie)n  ()(/)  e)f  RfkSPA 
further  stiites  that  .se;rvie:e;rs  must;  (1) 
preeviele  twee  written  ne)tie:e;s  to  a 
l)orre)we;r  e)ve;r  a  ne)tifie:atie)n  ])e;rie)el 
lasting  at  le;ast  4.‘j  elays  he;ie)re;  inqeosing 
a  e:harge;  for  fe)re;e-])lae:e;el  insnrane:e;  e)n 
the;  he)rre)we;r;  (2)  ae;e:e;])t  any  re;asonahle; 
fe)rm  e)f  written  e;e)nfirmatie)n  fre)m  a 
horreewer  e)f  existing  insurane;e;  e;e)ve;rage;: 
anel  (3)  within  1.5  elays  e)f  the;  re;e:e;ipt  e)f 
e'.eenfirmatiem  e)f  a  henrower's  e;xisting 
insnrane:e;  e:e)ve;rage;.  te;rminate;  fe)re:e;- 
plae:e;el  insnrane:e;  ami  refnnel  all  fe)re:e;- 
])lae:e;ei  insnrane;e;  premiums  paiel  by  the; 
l)e)rrowe;r  elnring  any  pe;rie)el  elnring 
whie;h  the;  he)rre)wer's  insnrane:e; 
e;e)ve;rage;  anel  the;  fe)re:e;-plae:e;ei  insurance 
e:o\'e;rage;  we;re;  he)th  in  e;ffe;e:t.  :>s  we;ll  as 
any  re;late;el  fe;e;s  e:harge;el  te)  the; 
horre)we;r's  ae:e:e)nnt  with  re;spe;e;t  te) 
ie)re:e;-plae;e;el  insnrane:e;  elnring  sne;h 
pe;rie)d.  .Se;e;tie)n  0(7)  e)f  RlvSPA 
aeleiitionally  state;s  that  ne)  ])re)visie)ns  of 
.se;e;tie)n  0(7)  shall  he;  e;e)nstrne;el  as 
pre)hihiting  a  .se;rvie:e;r  freem  preevieiing 
.simnltane;ons  eer  e;e)neanTe;nt  ne)tie:e;  e)f  a 
lae;k  e)f  fleeeeel  insnranex;  pursuant  te) 
.se;e;tie)n  102(e;)  e)f  the;  Fle)e)ei  Disaster 
Pre)te;e:tie)n  Act  of  1073.  .Se;e;tie)n  l)(m)  of 
RlvSPA  state;s  that  all  enlarges  relateel  te) 
fe)re:e;-plae:e;el  insnranea;  impe)seel  e)n  a 
he)rre)we;r  by  e)r  thre)ngh  a  se;rvie;e;r,  e)ther 


than  e:harge;s  snhje;e;t  te)  .State;  re;gnlatie)n 
as  the;  business  e)f  insnrane:e;.  must  he; 
heeiiii  fiele;  anel  re;ase)n<ihle;. 

The;  I3nre;an  pre)pe).se;el  ^  1024.37  te) 
im|)le;me;nt  the;  new  se;rvie:e;r  elntie;s 
e;.sti)hlishe;el  by  .se;e;tie)n  1403(a)  e)f  the; 
De)eiei-Frank  Ae;t  in  se;e:tie)n  ()(k)  threengh 
(m)  e)f  RlvSPA.  Fe)re;e;-j)lae:e;el  insnr<me:e; 
was  e:re;:ite;ei  by  the;  insnr;me;e;  inelnsti  v  te) 
pre)viele;  me)rtgage;  le);m  e)wne;rs  <mel 
inve;ste)rs  with  <i  liazenel  insnr;me:e; 
pre)elne:t  that  we)nlel  ])re)te;e;t  the;  Vi)lne;  e)f 
their  inve;stnie;nt  by  insuring  pre)pe;rtie;s 
se;e:nring  meertgage;  leeiins  whe;n  heiziirel 
insnrane.e  e)htaine;el  by  a  he)rre)we;r 
lapse;el.  in  re;e:e;nl  years,  he)we;ve;r.  fe)re;e;- 
plae.eel  insnrane:e;  has  he;e:e)me;  a 
e;e)nsnme;r  pre)le;e:tie)n  e:e)ne;e;rn  anel  has 
attnie:teei  the;  attention  e)f  lawmakers. 
enfore:e;me;nt  offieaals,  anel  Fe;ele;ral  ;mel 
.State  re;gnlate)rs. First,  a  fe)re;e;-plae:e;el 
insnranex;  j)e)licv  typie;ally  pre)viele;s  le;ss 
e;e)ve;rage;  them  the  tyi)ie:al  he)me;e)wne;rs' 
insnnme:e;  ])e)lie;y  he;e:;uise;  fe)re:e;-plae:e;el 
insnrane;e;  has  he;e;n  ele;signe;el  te)  ])re)vieie; 
e;e)ve;rage;  limite;el  te)  pre)te;e:ting  the;  value; 
e)f  the;  ehvelling,  hnt  not  ])e;rse)nal 
pre)pe;rty,  pe;r,se)n;d  liahilitie;s  fe)r  injnrie;s 
e)n  site,  anel  e)the;r  tvpes  e)f  le)ss  ine.lneleel 
in  the;  se;e)pe;  e)f  e:e)ve;rage;  e)f  ii  tvi)ie:al 
heemeowners'  insnnmex;  pe)lie:y.  .Se;e:e)nel, 
altheengh  a  fe)re:e;-plae:e;el  insnrane:e; 
pe)lie;y  generally  pre)viele;s  less  e:e)ve;riige; 
than  :i  he)me;e)wne;rs'  insnrime:e;  ])e)lie:y, 
fe)rce;-plae:e;el  insnr<me;e;  pe)lie:v  pre;minms 
are;  ge;ne;nilly  snhstantiidly  meere; 
e;xpe;nsive;  them  he)me;e)wne;rs'  insnr;me:e; 
pe)lie:y  ])re;minms.  One;  large;  fe)re:e;- 
plae:e;el  insnrane:e;  pre)viele;r  e;.stimate;s  theit 
the;  fe)re:e;-plae:e;el  pe)lie:ie;s  it  write;s  e;e)st, 
e)n  iive;nege;.  I..')  te)  2  time;s  me)re;  them  the; 
])rie)r  hazarel  insurance  j)nre:hase;ei  by  ;i 
l)e)rre)we;r. lint  at  the;  same;  time,  it  h;is 
he;e;n  re;pe)rte;el  that  ;m  inelivielnal  fe)re:e;- 
plae:e;el  pe)lie;y  e:e)idel  e;e).st  10  time;s  ;is 
mne:h  as  a  home;owne;rs'  insnranex; 

■  Sf-(‘  H.K.  K(!|).  1 1  l-ei4.  at  .'j.'i  (f:alli)i”  tlii! 
I()n:(!-|)lii(:(aiie!iil  ot  insurance!  evillioul  a  roasonahlu 
Oasis  a  proliliiinatic  in(!ll)()(l  usi!(l  Ov  some!  siirvicurs 
to  incrceesi!  reivcniit!):  sna  also  furlhar.  ()oin|)l.. 
f  'nilcd  Stall's  of  Anunica  ot  at.  v.  liaak  of  Anwrica 
(kill)..  (!t  at.  at  II  .'ll  (allo^in^  that  tlu!  deireaidant 
sorvicnis  (inf;a{;<!<l  in  nnlairand  deicuptivi!  prae:tic(!.s 
in  till!  discliiiigi!  ot  tliiiir  loan  S(!ivicin'>  ae:tiviti(!.s  hv 
iinposinf>  force- piacesi  in.sni'ance!  without  pi'opcriv 
notilyin^  the  horrowiirs  and  wlu!n  horroweas 
alreaidy  had  adt!(|uat(!  covera"(!)  (liled  on  March  14. 
2e)12):  sar  failhar.  \’A'.  Orilars  'l•’on:<•-l'lal■<sl' 
Insiirors  to  Siihniil  .Wow  hiwar  l{ali'  Vvoposals.  Ins. 
)..  luiK!  Ki.  2i)12  (deiseaihine  that  Niiw  'i’ork  .State's 
l)(!partin(!nt  ol  l-'inancial  .S(!rvice.s  ordea-ed  tlireie 
lorce-placeal  insurance  provideirs  to  snhinit  ni!W 
lorc(!-|)laced  insurance  prianiinn  lates  alter 
d(!t(!nninine  that  tiu!  insunirs  overchi)r”(!d  N(!W 
'e'ork  homeowners). 

.See  Assurant  .Specialty  l’rop(!rt\  .  I,endt!r- 
IMacial  Insurant^!,  availahle!  at  http-J/nawsfoom. 
assunint.com/ralaasa(la1ail.rfm'n{(‘laasi'll')=(i4r>(l4(i 
f^lli'loasi^'rvi)i'=l''aaluroil"'n2l)\’in\s. 

Assinant  .Specialty  l’rop(!rty.  Ijinder- 
I’liecial  Insurance,  availahle  at  lillp://mn\sroon\. 
assiiraal.coiii/ri:laasiHlalail.cfmyitali'asaID=l>4r>l)4li 
fTl\alisisaTvpo-FoalaiV(l",i}2t)No\\s. 


pe)lie:y."’~  l'Jx])ltmiitie)ns  leer  the;  e:e).st  e)f 
fe)re;t;-plae;e;el  insnnmex;  eliffe;r.  Inelnstry 
st;ike;ht)ltle;rs  ge;ne;nilly  iittrihnte;  the; 
siihstiintiiilly  highe;r  e:e)st  e)f  fe)re:e;-])lae:e;el 
insnnmex;  (relative;  te)  he)me;e)wne;r.s' 
insnnmex;)  te)  the;  fae:t  that  fe)rex;-])liiex;el 
insnranex;:  (1)  (xm  he;  ])nre:ha.se;el  leer 
e;ve;ry  me)rtg;ige;  le);m  in  it  .se;rviex;r's 
])e)rtfe)iie)  (ine:lneling  vaexmt  pre)pe;rtie;.s 
itnel  e)the;r  ])re)pe;rtie;s  th.it  he)me;e)wne;r.s’ 
insnnmex;  pixivielers  will  ne)t  insure);  (2) 
e;n.snre;s  ex)ntinne)n.s  ex)ve;nige;  as  e)f  the; 
elate;  a  he)me;e)wne;r.s'  insnraneie;  pe)lie:y 
la]).se;.s  e)r  is  e:anex;le;el;  anel  (3)  exm  he; 
e;anex;le;tl  by  a  .se;rvie:e;r  at  any  time,  with 
a  full  re;fnnel  hiit:k  to  the;  elate;  e)f 
plaex;me;nt. 

Consumer  gremps.  howe;\x;r,  assert 
that  the;  higher  ex)st  of  fe)rex;-])laex;el 
insnrane.e  e;an  he;  largely  explaineel  hv 
market  me;e:hani.sms  that  elrive  fe)rex;- 
plaex;el  insnnmex;  ])roviele;r.s  te)  ex)m])e;te 
le)r  business  from  se;rviex;r.s.  Ce)n.snme;r 
gre)n]).s  argue;  that  the;  ex).st  e)f  fbrex;- 
plaex;el  insnranex;  is  inflateel  hv 
inex;ntive;s  like;  exemmissions  te)  .se;rviex;r.s 
(e)r  their  affili;ite;s)  that  are;  liex;n.se;el  to 
engage;  in  insnranex;  transae:tie)n.s,  ne)- 
ex)st  e)r  he;le)w-ex)st  insnranex;  trae:king 
iinel  me)nite)ring  servie.es  te)  .se;rviex;r.s 
he;e:;inse;  the;  eiednal  ex)st  is  ])as.se;el  e)n  te) 
heerreiwers  in  the;  fe)rex;-plaex;el  insnnmex; 
premium  e:harge;  a  fe)rex;-])liiex;el 
insnranex;  preevieler  asse;.sse;s  e)n  <i 
he)rre)we;r  threengh  the;  se;rviex;r.  and 
payments  lor  e;nte;ring  inte)  reinsnnmex; 
iirrangements  with  se;rviex;r.s  (e)r  their 
affiliiites)  that  are;  liex;n.se;el  te)  e;ngage;  in 
insnranex;  transaedieens.  Cemsnmer 
greenps  iinel  me)rtgage;  investeers  have; 
alle;ge;el  that  se;rviex;r.s  have;  ire;ejue;ntlv 
impre)pe;rlv  ])laex;el  fe)rex;-])laex;el 
insnranex;,  in  .some;  instanex;.s  to  re;e;e;ive; 
lucrative  e:ommi.ssions  or  reinsnnmex; 
fe;e;s.  or  e)the;r  exensieleration.  In  .some; 

.Sec  lull  Horowitz.  Ties  to  Insurers  Conki  Land 
Morl;^a<’e  Si'n  icers  in  More  Trouble.  Am.  Ikmkur 
(Nov.  <1.  2011).) 

See  (•.»..  The  \eed  for  X’alionid  Morlf’oi^e 
Seivirini’  Standards:  Hearing  before  the  Snhconnn. 
on  Hons..  Transp..  fr  (ionnn.  Affinrs  of  the  Senate 
C.onnn.  on  Hanking  and  I  'rban  Affinrs.  1 12th  (xiii”. 
120  (201  l)(slalumuul  ol  l.uuriu  Coodiium.  Amhiirsl 
.Sucurilius)  (tu.slilyiuf^  lhal  iuc(!nliy(!s  to  ohlaiu 
lorcu-|)lacud  iusurance!  arc  such  lhal  il  would  hu 
"umasilistic  lo  uxpuct  a  survicur  lo  m;iku  an 
unhiasud  docision  on  when  lo  huy  iroi'cii-pliKaul 
insurancul."  and  h(!ncu.  nalional  stiryicin^ 
slandards  should  hu  (!slahlishud  lo  ru(]uiru  survicurs 
lo  mainlain  a  horrowiir's  hazard  insurance!  "as  hai}; 
as  possihle!.");  see  also.  N.Y.  .Stale!  I)e!p  l  eel  h'in. 
.Se!iyie:e!s.  Pablii:  Hearings  on  Toree-I’lared 
Insarani:e[2{)  \2]  (sliile!me!nl  eef  Aluxis  Iwiuiis/.iw. 
Ne!if?hhe!rhe)e)el  |•;e:e)ne(mie:  Deweileepme-nl  Aelye)e:iit:y 
l’re)je!e:l)  (le!slilyin‘4  lhal  prejl)le!ms  like!  meiitf^agu 
se!ryie:e!rs  impeesing  leire:e!-pl;ie:e!el  insnreenex!  whun 
he)me!e)wne!rs  have!  yeilunleiry  markt!l  pe!lie:ie!s  peasisl 
l)e!e:ause!  me)rlgage!  se!ryie:e!rs  re!e:e!iyu  eieimmissiems. 
re!insur<ene:(!  exentreieXs.  hue!  insnr.me.e!  Irae:king  emel 
eellu!!'  kie:khiie:ks  whe!n  Ihew  purediasu  le)re:e!-plae:e!el 
insuraiux!):  see  further,  (iennpl..  I  iiited  Slates  of 
Ainerira  e!t  al  v.  Hank  of  America  Carp..  e!l  id  ill  11  .SI 
(idle!ging  lhal  Ihu  eleilemdiinl  si!ryie:urs  ungage!el  in 
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cases,  consumer  groups  liave  asserted 
that  the  higher  c:ost  of  force-placed 
insuranc(i  can  drive  horrowtns, 
particularly  those  already  facing 
financial  hardship,  into  default. 

As  discn.ssed  above,  RlvSFA  is  a 
remedial  consumer  i)rotection  statute 
and  imposes  obligations  upon  the 
servicing  of  fedcaally  related  mortgage 
loans  that  are  intended  to  j)rotec:t 
borrowers.  The  Onrciau  believes  that  the 
obligations  the  Dodd-1'’rank  Act 
established  with  res])ect  to  .servicers' 
purchase  of  force-placed  insurance  were 
intended  to  im])ose.  at  minimum,  (1)  a 
duty  to  help  borrowers  avoid 
unwarranted  and  unnecessary  charges 
related  to  force-placed  insurance 
through  both  direct  limitations  on 
certain  charges  and  several  ])rocedural 
.safeguards:  and  (2)  a  duty  to  provide 
horrow(!r.s  with  reasonably  accurate 
information  about  servicers’  grounds  for 
purchasing  force-jjlaced  insurance  and 
the  financial  impact  that  such  purchase 
could  have  on  the  borrowers,  in  order  to 
encourage  borrowers  to  take  appropriate 
.steps  to  maintain  their  hazard  insurance 
])olicie.s. 

Legal  Authority 

Section  1024.37  implements  .section 
()(k)(l)(A),  0(k)(2],  ()(/),  and  0(111)  of 
RLSPA.  Pursuant  to  the  Bureau’s 
authorities  under  sections  0(j), 

0(k)(l)(L),  and  10(a)  of  RLSPA.  the 
Bureau  is  also  adojiting  certain 
additions  and  certain  exeni])tions  to 
these  provisions.  As  explained  in  more 
detail  below,  these  additions  and 
exemptions  are  necessary  and 
ajipropriate  to  achieve  the  consumer 
protection  purposes  of  RESPA, 
including  the  avoidance  of  nnnece.ssarv 
and  unwarranted  charges  and  fees  and 
the  provision  to  borrowers  of  acc;urate 
and  relevant  information. 

37(a)  Definition  of  Force-Placed 
Insurance 

37(a)(1)  In  General 

As  added  by  the  Dodd-Frank  Act. 
section  6(k)(2)  of  RESPA  states  that  for 
pnriioses  of  .section  ()(k)  tlirongh  (111)  of 
RESPA,  force-placed  insurance  means 
hazard  insurance  coverage  obtained  by 
a  servicer  of  a  federally  related  mortgage 
loan  when  the  borrower  has  failed  to 
maintain  or  renew  hazard  insurance  on 
such  pro])erty  as  recjuired  of  the 
borrower  under  the  terms  of  the 
mortgage.  The  Bureau  pro])osed 

l()24.37(a)(l )  to  iniiilenient  section 

uiilair  and  diu:(!|)tiv(!  practiiai.s  in  Ihii  disdiar^c;  ol 
tlunr  loan  servicin'’  activili(\s  by  iinposiiif’  torce- 
placal  insurance  withoni  properly  nolilvinf*  lire 
i)orro\v(!rs  and  wlien  borrowers  already  bad 
ailequale  cov(!rage)  (bled  on  March  H.  2012). 


(j(k)(2)  of  RESPA.  The  jiroposed 
provision  stated  that  in  general,  for 
inir]K).se.s  of  §  1024.37.  the  term  “force- 
])laced  insurance”  means  hazard 
insurance  obtained  hv  a  servicer  on 
behalf  of  the  owner  or  a.ssignee  of  a 
mortgage  loan  on  a  projierty  securing 
such  loan. 

Pro|)osed  §  1024.37(a)(l )  did  not 
incorporate  language  from  the  statute 
referring  to  a  borrower’s  failure  to 
maintain  or  renew  hazard  insurance  as 
re(]uired  under  the  terms  of  the 
mortgage.  As  explained  in  the  proposal, 
the  Bureau  was  concerned  that  adopting 
that  language  might  raise  (]uestion.s 
whether  the  Dodd-Frank  Act  protections 
ajijilied  to  situations  in  which  a 
borrower  did,  in  fact,  have  hazard 
insurance  in  place  but  the  borrower’s 
servicer  obtained  force-placed  insurance 
anyway.  'I’he  Bureau  noted  that 
borrowers  in  such  a  situation  are  most 
in  need  of  protection  from  unwarranted 
and  nnnece.ssarv  charges  related  to 
force-])laced  insurance.  Indeed,  in  other 
respects,  the  force-placed  insurance 
provisions  added  to  RESPA  by  the 
Dodd-Frank  Act  expressly  contemplate 
that  the  protections  ap|)lv  in 
circumstances  where  a  borrower,  in  fact, 
has  hazard  insurance  in  |)lace.  For 
exam])le,  the  notice  to  the  borrower 
recpiired  under  RESPA  section  (i(/)(1)(A) 
is  reipiired  to  include  a  statement  of  the 
])rocedures  by  which  the  borrower  may 
demon.strate  insurance  coverage,  and 
under  RESPA  .section  ()(/)(3),  which 
|)rovide.s  that  upon  receipt  bv  a  .servic:er 
of  confirmation  that  a  borrower  has 
hazard  insurance  in  jilace,  a  servicer 
must  terminate  force-])laced  insurance 
and  refund  to  the  borrower  all  force- 
placed  premiums  and  relateil  charges 
for  periods  of  overlapping  coverage. 
Thus,  notwith.standing  the  phrase 
“when  the  borrower  has  failed  to 
maintain  or  renew  hazard  insurance,” 
the  Bureau  interjirets  the  definition  of 
force-])laced  insurance  to  include 
situations  in  which  a  servicer  obtains 
hazard  insurance  coverage  on  a  jiroperty 
where  the  borrower  has  in  fact 
maintained  the  borrower’s  own  hazard 
insurance.  The  Bureau  akso  proposed  to 
add  language  to  the  definition  of  the 
term  “force-placed  insurance”  in 
proj)o.sed  §  l()24.37(a)(i)  to  describe  the 
insurance  as  being  obtained  by  a 
servicer  “on  behalf  of  the  owner  or 
assignee  of  a  mortgage  loan  on  a 
jiroperty  securing  such  loan.”  This 
language  was  intemhui  to  di.stinguish 
force-])laced  insurance  from  situations 
in  which  a  servicer  renews  borrowers’ 
own  hazard  insurance  jiolicies  as 
described  in  1024.17  or  otherwise.  The 
Bureau  observes  that  a  servicer  is 


simply  renewing  a  borrower’s  own 
hazard  insurance  under  the.se 
circumstances  and  does  not  interpret 
such  insurance  as  hazard  insurance 
“obtained”  by  a  servicer  within  tin; 
.statutory  definition  of  “force-placed 
insurance”  set  forth  in  .section  n(k)(2)  of 
RE.SPA.  The  Bureau  did  not  r(;ceive 
comments  on  the  proposed  definition  of 
the  term  “force-placed  insurance”  .set 
forth  in  propo.sed  §  1024. 37(a)(1). 
Accordingly,  the  Bureau  is  adopting 
§  1024.37(a)(l )  as  i)ro|)o.sed. 

37(a)(2)  Types  of  Insurance  Not 
Considered  Force-Placed  Insurance 

37(a)(2)(i) 

Propo.sed  §  lt)24.37(a)(2)(i)  woidd 
have  provided  that  hazard  insurance  to 
protect  against  Hood  loss  obtained  bv  a 
.servicer  as  required  by  the  Flood 
Disaster  Protection  Act  of  1973  is  not 
force-placed  insurance  for  the  purposes 
of  §  1024.37.  The  Bureau  propo.sed  to 
exclude  flood  insurance  that  is  recpiired 
under  the  Flood  Disaster  Protection  Act 
of  1973  (FDPA)  from  tin;  definition  of 
tlu!  term  “force-placed  insurance,” 
because,  as  di.scus.sed  above  in  the 
.sect ion-by-.sect ion  analysis  of  the 
defined  term  “Hazard  insurance,”  the 
Bureau  believed  and  continues  to 
believe  that  the  Bureau’s  force-placed 
insurance  regulations  shonld  not  apply 
to  servicers  when  thev  are  required  bv 
the  FDPA  to  purcha.se  flood  insurance. 
As  di.scus.sed  above,  the  FDPA  provides 
an  extensive  set  of  restrictions  on  a 
.servicers’  j)urcha.se  of  flood  insurance 
reciuired  by  tin;  FDPA,  and  the  Bureau 
was  concerned  that  subjecting  servicers 
to  overlajjping  regulatory  restrictions 
would  be  undidy  burdensome  and 
might  residt  in  consumer  confusion. 

Several  consumer  groups  suggested 
that  the  Bureau  should  onlv  exempt 
.servicers  from  the  Bureau’s  force-])laced 
insurance  regulations  to  the  extent  they 
purchase  force-])laced  Hood  policies 
from  the  National  Floorl  Insurance 
Program  (NFIP)  because  the  F’DPA  can 
reasonably  be  interj)reted  to  require 
servicers  to  purchase  force-placed  flood 
insurance  through  the  NF’IP.  The 
consumer  groups  further  asserted  that  it 
was  im|)ortant  to  ensure  that  RESPA ’s 
consumer  protections  with  respect  to 
force-|)laced  insurance  apply  when 
smvicers  force-place  private  flood 
insurance  biicause  private  force-placed 
insurance  policies  are  more  exjjensivc! 
than  the  NFIP  Hood  policies.  As 
discussed  above,  industry  commenters 
generally  .said  that  the  proposed 
exclusion  of  hazard  insurance  to  protect 
against  Hood  lo.ss  obtained  by  a  servicer 
as  reciuinul  bv  the  FDPA  from  the 
definition  of  the  term  “force-placed 
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insurance”  was  workable  and 
adecjuately  mitigated  the  risk  ot  a 
servicer  having  to  comply  with  both 
njgnlations  under  the  FDFA  and  the 
Bureau’s  force-placed  insurance 
r(!gulations. 

Tin;  Bun^au  has  canilullv  considcaed 
these  comments  and  is  adopting 
propos(!(i  S  ltt34.37(a)(2)(i)  as  pro])os(!d. 
rh(?  Burcam  do(!s  not  administer  tlu! 
FDl’A,  and  accordingly  declines  to 
opiiK!  on  whether  the  FI3PA  re(|nir(;s 
s(!rvicers  to  purchase  ilood  insurance 
policies  from  the  NFIB.  The  Bunani, 
liowevcir,  observes  that  then;  is  existing 
guidance  from  Federal  agcmcies  that 
administer  tin;  FFDA  that  suggests  that 
a  servicer  may  reasonably  interi)ret  the 
Mll’A  to  permit  servicers  to  satisfy  their 
obligations  under  the  statute  through 
the  purchase  of  j)rivate  flood 
insurance. 

Moreover,  the  consumer  groups  did 
not  sugge.st  that  the  consumer 
|)rotections  in  the  FDBA  do  not  aj)ply  to 
a  s(!rvicer’s  purcha.se  of  private  flood 
insurance,  and  tlu;  Bureau  has  uo  reason 
to  believe  that  they  do  not.  Accordingly, 
the  Bunxm  helievcis  that  if  the  Buniau 
W(!re  to  ado])t  tlu;  consumer  grou]).s’ 
suggestion  to  exclude  from  the 
dcTinition  of  the  term  ‘■force-i)laced 
insurance"  oidy  polici(!.s  purchased 
under  the  NFIF.  a  scu  vicer  who 
])urcha.sed  ])rivat(!  Hood  insurance  to 
com])lv  with  its  obligations  under  the 
FI3BA  would  have  to  comply  with  both 
the  Buuian’s  regulations  and  regulations 
under  the  FI3PA.  As  discu.sscul  above;, 
this  result  would  impo.se  uunecessary 
complia)u;e  hurd(;n.s  and  frustrate  the 
consumer  protection  purpos(;s  of 
RFSPA’s  force-])laci;d  insurance 
jjiovision.s.  For  the  reasons  discussed 
above.  §  l()24.37(a)(2Ki)  is  n(;ces.sarv 
and  ap|)ropriat(;  to  avoid  undermining 
the  consumer  protection  purposes  of 
RFSFA’s  force-placed  provisions  and  is 
thus  authorized  under  sections 
()(k)(l)(Ii:).  (i(j)(3).  and  l‘)(a)  of  RESPA. 

37(a)(2)(ii)  and  (iii) 

The  Bur(;au  proj)o.s(;d 
§  1024.37(a)(2)(ii)  to  clarify  that  hazard 
insurance  obtained  hv  a  borrower  but 
renew(;d  by  the  borrower's  servic(;r  as 
re(iuired  by  §  1024.1 7(k)(l ).  (2).  or  (.'i)  is 
not  Ibrce-placed  insurance  for  purposes 
of  §  1024.37.  The  Bur(;au  propo.sed 


'"''.S'cc  lnliUii”(nM:\'  Qunslidiis  ami  .Xnswms 
K(!Kai'iliiiK  l•ltH)(i  Insurance!.  74  l•■K  :i.5fn4.  .'i.'>‘)44 
duly  21.  20(l‘l)  ((|Ui!sli(>n  (ill  S  (i4  provide;  !>uielane:e; 
ein  llu!  e:ii'e:unisliine:e!s  uueli;r  \vlue:h  le;nele;rs  e:eiulel 
leely  ein  private;  lleeeiel  insurane:e;  pe)lie:ie;s  tei  ine;e;t 
llieeir  eil)li<>alie)us  tee  inaintiiin  aele;e|u:ite;  I'loeeel 
iusurane:e;  e:e)ve;ra<>e;):  .se;f  ditto.  I''e;el.  laneergeauA' 
MkihI.  A}>e:ne;y.  Mttndttloiy  I’nn  haso  o)  l^'lootl 
Intmitincc  (iiiiditlinos  42  (.Seepleanlreer  2a(l7)(staling 
tlial  ii  leeneleer  lias  the;  eijitieiu  eit  teirea;  plaeang  Heieiel 
insurane:e;  threiugli  ii  private;  (neiu-NIdl’)  insure;r). 


1024.37(a)(2)(iii)  to  t;lcirify  th:it  hazard 
insitnmce  rttnewttd  by  the  servicer  at  its 
discretion  if  the  .sttrvicer  is  tiot  retiuired 
to  renew  the  borrower’s  luiztird 
insunmee  as  rtitiuintd  by  ^  1024.17(k)(l), 
(2).  or  (.I)  is  cilso  not  force-pl;u:ed 
insttnmee  for  ])ttrpos(;s  of  S  1024.37.  As 
(listat.ssed  tibove.  the  Burtt.iti  observes 
thiit  a  servicer  is  simply  rttnewing  it 
borrowtir’s  own  luizard  insunmee  under 
these  circutustances  titid  dotts  not 
intei'iirtit  such  insuranct;  its  h;tz;irel 
insuriince  "obtained”  by  ;t  servicer 
within  the  statutory  definition  of  “force- 
pliiced  insunmee”  set  forth  in  section 
()(k)(2)  of  RESPA.  (3ther  than  a  large 
biuik  servicer  cotnmending  the  Bunttitt 
for  the  exclttsion  from  the  definition  of 
"force-])laced  insurance"  of  hazard 
insurance  renew(;d  at  the  servic;er’s 
discretion  for  non-escrowed  borrowers, 
the  Bureau  did  not  niceive  comments  on 
either  jiroposed  ^  1024.37(a)(2)(ii]  or 
(iii).  Accordingly,  jiroposed 
^  1024.37(a)(2)(ii)  and  (iii)  an;  adopted 
as  proposed.  (;xce|)t  tin;  Bur(;au  has 
made  technical  revisions  to  |)roposed 
4}  l()24.37(a)(2)(ii)  con.sist(;nt  with 
chang(;s  to  the  languagi;  of 
S  1024.1 7(k)(.^),  and  ado|)ts 
§  1  ()24.37(a)(2)(iii)  with  tlu;  clarification 
that  l()24.37(a)(2)(iii)  appli(;.s  to  tlu; 
(;xtent  tlu;  borrower  agn;(;s.  Tlu;  Bur(;au 
believ(;s  it  is  a|)propriat(;  to  cr(;at(; 
inc(;ntiv(;s  for  .s(;rvicers  to  work  with 
non-e.scrowc;d  borrowers  to  r(;iu;w 
hazard  insurance  originally  obtained  by 
tlu;.se  borrowers,  but  not  for  .s(;rvicers  to 
r(;iu;w  such  insurance;  without  borrower 
consent. 

{3iu;  .state;  luuising  fiiumeu;  age;ne:y 
exuumenter  .sugge;ste;el  that  the;  Bure;au 
sluudel  allow  ceillateral  ])re)te;e;tiou  plans 
as  an  ace:e;|)table;  alte;rnative;  tei  feirex;- 
plae;eel  insuraiux;  feir  subeirelinate  liens. 
The;  Bure;au’.s  fe)re:e-))lae:eel  insuraueu; 
re;gulalions  are  neit  inte;nele;el  to  re;gulate 
the;  ty])e  eif  hazarel  insuraneie  <»  .servie:e;r 
eibtains  on  behalf  eif  tlu;  e)wne;r  eir 
iissiguee  of  a  meutgage  leian  tei  insure  the; 
pre)])erty  se;e;uring  sue;h  loan.  But  if  a 
.se;rvie;e;r  attempts  to  .se;ek  pavment  from 
a  beuTower  for  sueli  insuranex;,  the; 
Bure;au’.s  fe)re;e;-j)lae:e;el  re;gulatie)n.s  will 
apply. 

37(b)  Basis  feir  charging  a  Beirreiwer  feir 
Fe)re;e;-Plae’.eel  Insuraiux; 

Seeliem  (i(k)(l)(A)  eif  RlvSPA  states 
that  a  se;rvie:e;r  eif  a  fe;ele;rally  re;late;el 
meutgage;  leian  shall  neit  eibt.iin  feirex;- 
|)lae;e;el  insurane:e;  uide;.ss  there;  is  a 
re;a.se)nable;  basis  tei  be;lie;ve;  tlu;  beirreiweir 
has  laile;el  tei  exiiujilv  with  tlu;  leian 
e;eintrae:t’.s  reepiirements  tei  maintain 
preipeu'ty  insuranex;.  The;  Bure;au 
jireipeiseel  1024.37(b)  tei  im]ile;ment 
se;e:tiein  0(k)(l)(A)  eif  RE.SPA.  Preijieiseel 
§  1024. 37(b)  .stateel  that  a  se;rvi(x;r  may 


neit  eibtiiin  feirex;-]iliux;el  insunmex;  unleiss 
the;  .se;rviex;r  h;is  a  re;aseinable;  basis  tei 
beilieve;  that  the;  beirreiwe;r  has  faile;el  tei 
exinijily  with  tlu;  meirtg.ige;  leum 
exintrae:t’s  re;eiuire;nu;ut  tei  maintain 
luiZcirel  insuranex;. 

The;  Bure;;ui  iilsei  prei]iei.se;el  re;late;el 
exiumu;utarv  tei  ]ireiviele;  illustrative; 
e;xiuuple;s  eif  "a  reia.seiiuible;  basis  tei 
be;lie;ve;’’  tluit  a  beirreiwer  has  faile;el  tei 
maintain  hazarel  insuranex;.  Pixipeiseel 
eximnu;nt  37(li)-l  weiulel  have  preivieleel 
twei  examples  in  the;  exintext  eif  a 
beirreiwer  with  an  eisexeiw  aexxiunt 
eistiiblisheel  tei  p;iy  feir  luizeuel  insuranex; 
premiums.  Preipeiseel  eximment  37(b)-2 
woulel  luive  ]ireivieleel  an  excunjile  of  a 
beirreiwer  wlui  has  neit  establisheel  an 
eisexeiw  aexxiunt  tei  jiav  for  haziu  el 
insuranex;  ]ire;miums.  During  pre;- 
]ireipei.sal  eiutre;ae:h.  serviexirs  anel  feire.e- 
plaex;el  insuranex;  ]irovielers  teilel  the 
Bme;ciu  that  their  preiex;.ss  eif  verifying 
the  existenex;  eif  in.surane;e  exiverage 
beifeire;  eibtaiuing  feirexi-jihuxiel  insunmex; 
feir  lieu  reiwers  with  eisexeiw  anel 
beirreiweirs  witluiut  esexxiw  was  eliffeireint. 
Aexxirelingly.  the;  Bure;au  be;lie;ve;el  that  it 
was  <i]ipreipri!ite  tei  jireiviele;  eliffereint 
e;x€un]ile;s  baseel  ein  whe;the;r  the; 
beirreiwer  luul  e;.sex  eiweel  feir  hazarel 
insuranex;. 

Se;ve;ral  exinsunu;r  greiups  anel  a 
numbe;r  eif  inelustrv  eximmenteirs 
suggeisteel  that  the  Bure;au  make;  eihanges 
tei  prei]ieise;el  §  1024.37(b).  (xinsumer 
greiup  eximmeuiters  e;xpre;.sse;el  the; 
e:euux;rn  that  prei]ieise;el  §  1024.37(b) 
weiulel  be;  teiei  we;ak  tei  nuitivate;  seuviexus 
tei  e:hange;  their  |inu:tiex;.s  with  resjieied  to 
the;  ]iure:ha.se;  eif  feirexi-plaexiel  insuranex;. 
Se;veral  exinsumer  greiujis  reeximmeiuleel 
that  that  tlu;  Bureau  rejilaex;  the; 
jireiiieiseel  eximmentary  to  1024.37(b) 
with  a  (xillee'.tive  staneiard  that  woulel 
ele;teirminei  whether  tlu;  seirviexir  hael  a 
rea.seinable  basis  for  eibtaining  fore;e- 
plaex;el  insuranex;  base;el  on  wlu;ther  the 
jierexintagei  eif  e:a.ses  in  whiedi  beirreiweirs 
reexiive;  ;i  full  refunel  feir  feirexi-jilaexiel 
insuranex;  charges  exexieel  five  peirexint 
jier  exdenelar  year. 

In  exintrast,  a  numbeir  eif  inelustrv 
eximmenteirs  suggesteel  tluit  jireiiieiseiel 
S  1024.37(b)  was  teiei  limiting  anel  might 
uneiuly  e:hill  seirviexir’s  u.se  eif  feirex;- 
phuxiel  insuranex;  tei  jireiteed  a  leneler’s 
exillatenil.  A  number  eif  inelustrv 
eximmenters  reeiuesteiel  that  the;  Bureiau 
e.'lumge;  preipei.seiel  ^  1024.37(b)  sei  theit  the; 
reiaseinalile;  basis  stanelarel  in 

1024.37(b)  weiulel  be;  eleifineiel  solely  by 
eximpliiuu.x;  with  the;  jireiexielural 
re;e|uireme;nt.s  einunuirateel  in  seiediein  (i(y) 
eif  RESPA  anel  ^1024.37(e;)  anel  (el)  "" 


"".Scclioii  !)(/)  provides  thiit  ii  servicer  ol  a 
ledenilly  related  iiiortg.ige  sliiill  not  he  construed  as 
having  ii  reiisonahle  basis  tor  olitaining  iorc:e-placed 
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or,  in  tlu;  alternative,  would  provide  a 
safe  harbor  for  servieers  that  incjet  such 
nuiidreinents.  Oik;  large  force-placed 
insurance  provider  and  one  large  hank 
.servicer  said  that  if  the  Hureau  did  not 
change  ])ro])o.se(l  §1024.37(1)),  then  the 
Ihireau  should  ex])ressly  state  in 
connnentarv  to  §  1024.37(1))  that  the 
examples  are  illustrative  and  do  not 
provide  the  only  situations  in  which  a 
.servicer  has  a  reasonable  basis  to  believe 
that  the  honower’s  hazard  insurance  has 
laj)sed.  One  national  trade  as.sociation 
representing  federal  credit  unions 
suggested  that  the  Bureau  provide  a  safe 
harl)or  for  servicers  acting  in  good  faith 
when  they  obtained  force-])laced 
insurance. 

After  careful  review  of  these 
coininents  and  further  consideration, 
the  Bureau  is  adopting  §  1024.37(h)  with 
changes.  First,  the  Bureau  has 
concluded  that  when  a  servicer 
purchases  force-])laced  insurance  hut 
does  not  charge  a  hoirower  for  such 
insurance,  the  servicer  does  not 
“obtain"  force-])laced  insurance  within 
the  meaning  of  .section  0(k)(l)(A)  of 
RlvSPA.  The  Bureau  arrived  at  this 
conclusion  after  re-evalnating  the 
connection  between  section  0(k)(l)(A) 
and  (/).  As  described  above,  section 
0(k)(l)(A)  establishes  that  a  servicer  of 
a  federally  related  mortgage  loan  shall 
not  obtain  force-])lace(l  insurance  unless 
there  is  a  reasonable  basis  to  believe  the 
borrower  has  failed  to  coinplv  with  the 
loan  contract’s  reciuirements  to  maintain 
])roperty  insurance.  Section  ()(/) 
establishes  that  a  servicer  of  a  federally 
related  mortgage  loan  shall  not  he 
construed  as  having  a  reasonable  basis 
for  obtaining  force-])lace(l  insurance 
unless  the  recpdrements  of  section  ii[I) 
have  been  met.  But  one  of  the 
re(|uirements  is  that  a  servicer  must 
terminate  force-placed  insurance  within 
l.'j  (lays  of  the  servicer  receiving 
confirmation  of  a  borrower’s  existing 
insurance  coverage.  The  Bureau  believes 
that  this  provision  exi)re,ssly 
contemplates  that  a  .servicer  may 
purchase  force-placed  insurance  before 
meeting  the  retiidrements  of  .section  (>(/). 
Accordingly,  where  “obtaining”  is  used 
in  section  ()(/),  the  Bureau  inter])ret,s  the 
statute  to  mean  “charging.”  Because 
“obtain”  ap])ear.s  in  section  (i(k)(l)(A) 
and  ()(/),  the  Bureau  has  changed 
§  1024.37(1))  to  reflect  more  clearlv  the 
.statutory  prohibition  against  “charging.” 
Accordingly,  as  finalized.  §  1024.37(1)) 
provides  that  a  .servicer  may  not  a.sse.ss 
on  a  borrower  a  ])remium  charge  or  fee 
related  to  force-j)laced  insurance  unle.ss 
the  servicer  has  a  reasonable  basis  to 


insuninci!  unlo.ss  tho  n!(|iiir(!ni(!i)l,s  iif  suction  (>(/)  ol 
KK.SI’A  Ikum)  met. 


believe  that  the  hoirower  has  failed  to 
comply  with  the  mortgage  loan 
contnict’s  retpiirement  to  maintain 
hazard  insurance. 

The  Bureau  has  also  changed 
commentary  intended  to  explain  the 
circumstances  that  provide  a  .servicer 
with  a  “reasonable  l)asi.s  to  believe”  for 
])ur])o.se.s  of  §  1024.37(b).  The  Bureau 
has  decided  not  to  ])rovide  s])ecific 
exainjiles  of  “a  reasonable  basis  to 
believe.”  In.stead,  as  adopted,  comment 
37(b)-l  provides  that  information  about 
a  borrower’s  hazard  insnnmce  received 
by  a  servicer  from  a  borrower,  the 
borrower’s  insurance  provider  or 
insurance  agent,  may  provide  a  servicer 
with  a  reasonable  basis  to  believe  that 
the  borrower  has  failed  to  comply  with 
the  loan  contract’s  reejuirement  to 
maintain  hazard  insurance.  The  Bureau 
believed  that  sometimes  the  absence  of 
information  may  provide  a  servicer  with 
a  reasonable  basis  to  believe  that  the 
borrower  has  failed  to  comply  with  the 
loan  contract’s  reejuirement  to  maintain 
hazard  insurance.  Accordinglv. 

])ro|)o.sed  comment  37(b)-l  would  have 
clarified  that  a  .servicer  had  a  reasonable 
basis  to  believe  that  a  borrower  with  an 
e.scrow  account  established  for  hazard 
insurance  has  failed  to  niainlain  hazard 
insurance  if  the  servicer  had  not 
received  a  renewal  bill  within  a 
reasonable  time  |)rior  to  the  ex])iration 
date  of  the  borrowei  ’s  hazard  insurance. 
l)|)on  further  consideration,  the  Bureau 
believes  that  the  comment  may  convey 
that  the  absence  of  information  would 
jnovide  a  .servicer  with  a  safe  harbor. 

The  Bureau  believes  that  a  .safe  harbor 
ba.sed  on  the  absence  of  information 
would  not  ade(]uately  ensure  that 
borrowers  are  j)rotected  from 
unwarranted  and  unnecessary  charges 
related  to  force-placed  insurance. 
Accordinglv,  the  Bureau  is  ado|)ting 
commentary  to  ])rovide  that  in  the 
ab.sence  of  receiving  information  about 
a  borrower’s  hazanl  insurance,  a 
servicer  may  satisfy  the  reasonable  basis 
to  believe  .standaixl  if  a  .servicer  acts 
with  reasonable  diligence  to  ascertain  a 
borrower’s  hazard  insurance  status,  and 
does  not  receive,  from  the  boriower  or 
otherwise  have  evidence  of  insurance 
coverage  as  |)rovided  in 
§l()24.37(c)(l)(iii). 

The  Bureau  has  concluded  that  a 
servicer  following  the  notification 
])rocedure  established  bv  section  ()(/)  of 
RFSBA  has  acted  with  reasonable 
diligence  to  ascertain  a  borrower’s 
hazard  insurance  status,  but  comi)liance 
with  tho.se  j)rocedural  elements  alone 
are  not  sufficient  to  |)rovide  a  .safe 
harbor.  The  statute  j)rohibits  a  servicer 
from  imi)osing  any  charge  on  a  borrower 
for  force-])laced  insurance  if  the  servicer 


has  I'eceived  demonstration  of  hazard 
insurance  coverage  by  the  end  of  the 
notification  j)i'oce.s.s.  Accordinglv, 
comment  37(b)-l.  as  ado|)ted,  ex|)lains 
that  an  exam|)le  of  acting  with 
rea.sonable  diligence  is  one  in  which  a 
.servicer  coin])! ies  with  the  notification 
recjuirements  .set  forth  in 
§  1024. 37(c)(1)(i)  and  (ii).  and  if  after 
comi)lying  with  such  reejuirements,  the 
.servicer  does  not  receive,  from  the 
borrower  or  otherwise,  evidence  of 
insurance  coverage  as  jnovided  in 
§1024.37(c)(l)(iii). 

The  Bureau  does  not  believe  that  it  is 
necessary  to  j)rovide  a  .sej)arate  safe 
harbor  for  servicers  acting  in  good  faith 
because  the  Bureau  believes  the 
standard  .set  forth  in  §  1024.37(1)) 
j)rovides  sufficient  flexibility  for 
servicers  to  balance  their  obligations  to 
owners  and  assignees  of  mortgage  loans 
to  ensure  that  a  j)roperty  is  adetjuatelv 
insured  and  to  |)rotect  borrowers  from 
unwarranted  and  unnecessary  charges 
and  fees.  The  Bureau  also  declines  to 
ado])t  a  collective  .standard  to  evaluate 
whether  a  serx  icer’s  |)urcha.se  of  force- 
|)laced  insurance  is  |)ro|)er.  'I’he  Bureau 
believes  that  the  ])ercentage  of  cases  in 
which  a  borrower  receives  a  full  refund 
for  force-])laced  insurance  charges  mav 
be  relevant  in  asse.ssing  whether  a 
.servicer  is  maintaining  rea.sonable 
|)olicie.s  and  ])rocedures  to  ensure  that  a 
.servicer  is  maintaining  accurate 
information  about  a  borrower's  mortgage 
loan.  But  the  Bureau  believes  that 
.section  ()(k)(1)(A)  of  RESBA  establi.shed 
a  loan-level  standard.  Using  a  collective 
standard  to  evaluate  whether  a  servicer 
has  satisfied  the  rea.sonable  basis  to 
believe  reejuirement  in  section  ()(k)(1)(A) 
would  not  be  aj)j)roj)riate  becau.se  the 
standard  would  be  overbroad  and  might 
discourage  a  servicer  from  obtaining 
force-j)laced  insurance  even  though  a 
servicer  has  actual  information  that  a 
borrower  has  failed  to  comj)lv  with  the 
loan  contract’s  reejuirements  to  maintain 
j)roj)erty  insurance. 

A  state  trade  as.sociation  rei)re.senting 
banks  and  one  of  its  member  banks 
urged  the  Bureau  to  eliminate  j)roj)o.sed 
§  1024.37(1)).  They  exj)res.sed  concern 
that  the  reasonable  basis  standard,  in 
combination  with  the  j)rohibition  on 
charging  a  borrower  for  insurance  in 
j)roj)osed  §  1024. 37(c)(1)  for  at  least  4.') 
days,  would  increase  the  likelihood  that 
homes  go  uninsured  for  a  significant 
j)eriod  of  time.  The  Bureau  declines  to 
eliminate  §  1024.37(b)  because  the 
Bureau  believes  the  j)rovi.sion  is 
nece.ssary  to  imj)lement  RHSBA’s  force- 
j)laced  i)rovi.sions.  In  addition,  the 
Bureau  believes  that  the  commenters’ 
concern  is  unwarranted,  in  j)articular, 
because  §  1024.37(b)  has  been  revised  to 
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ixdrame  the  proliihition  as  one  on 
eliarging  the  borrower  for.  rather  than 
purchasing,  force-placed  insurance. 

ha.stlv.  a  state  trade  association 
n^pni.senting  hanks  and  thrifts  expressed 
concern  that  servicers  may  rely  on 
information  from  an  insurance  ])rovi(ier 
that  later  turns  out  to  he  incorrect  about 
the  status  of  a  borrower's  hazard 
insurance  coverage  to  purchase  force- 
placed  insurance.  For  example,  the 
commenter  said  that  insurance 
providers  may  send  notices  of 
cancellation  to  servicers  before  a 
borrower's  insurance  actually  laj)ses. 

The  Bureau  mcognizes  that  servictus 
may  sometimes  wrongly  conclude  that 
there  is  a  reasonable  basis  to  chai’ge 
borrowers  for  force-placetl  insnranc;e. 
even  after  comi)lving  with  the 
procedures  stej)s  in  §  1024.37(c)(1).  But 
whether  §  1024.37(h)  is  violated  turns 
on  wh(!ther  or  not  a  .servicer  had  a 
reasonable  basis  to  reach  its  conclusion 
based  on  the  information  the  servicer 
has  at  the  time  the  .servicer  charges  a 
borrower  for  force-j)laced  insurance. 

37(c)  Re(iuirements  forfiharging 
Borrower  Force-Blaccul  Insurance 

37(c)(1)  In  (ieneral 

.S(!ction  ()(/)(!)  of  RIkSBA.  added  hv 
section  1403(a)  of  the  Ilodd-Frank  Act. 
.states  that  a  servicer  mav  not  impose 
anv  charge  on  a  borrower  for  force- 
placed  insurance  with  respect  to  any 
j)ropi!rty  securing  a  federally  related 
mortgage  unless  the  servicer  (1)  .sends  a 
written  notice  by  first-class  mail  to  a 
borrower  that  contains  disclosures  about 
a  borrower's  obligation  to  maintain 
hazard  insuranci;.  a  .s(;rvicer's  lack  of 
(ividence  that  a  borrower  has  such 
insurance,  a  clear  and  consjjicuous 
statement  of  how  the  borrower  mav 
demonstrate  coverage,  and  a  statement 
that  a  servicer  mav  obtain  insurance 
co\'(!rage  at  a  borrower's  exj)ense  if  the 
borrower  do(is  not  proviile 
demonstration  of  coverage  in  a  timely 
manner  (.see .section  ()(l)(l)(A)(i) 
through  (iv)):  (2)  .sends  a  .second  written 
notice  by  first-class  mail  containing  the 
same  di.sclosures  to  a  borrower  at  least 
30  days  after  mailing  the  fir.st  written 
notice  (.see  section  ()(/)(l)(B));  and  (3) 
(k)es  not  receive  any  demonstration  of 
hazard  insurance  coverage  by  the  end  of 
the  l.x-day  period  beginning  on  the  date 
the  siM;ond  written  notice  was  sent  to 
the  borrower  (.see  section  (i(/)(1)((i)). 

The  Bureau  proposed  §  1024.37(c)(1) 
to  implement  .section  0(71(1 ).  Proposed 
§  1024.37(c)(l )  would  have  provided 
that  a  servicer  may  not  chargt;  a 
borrower  for  force-placed  insurance 
unless:  (1)  A  .servicer  delivers  to  the 
borrower  or  places  in  the  mail  a  written 


notice  with  the  di.sclosures  set  forth  in 
1024.37(c)(2)  at  least  4.')  davs  before 
the  ])reminm  charge  or  any  fee  is 
asse.ssed;  (2)  it  delivers  to  such  borrower 
or  places  in  the  mail  a  written  notice  in 
accordance  with  1024.37(d)(1).  which 
wt)nld  have  prohibited  a  .servicer  from 
delivering  or  placing  in  the  mail  this 
second  notice  until  30  days  have  |)a.ssed 
after  the  .servicer  has  delivered  or  i)laced 
in  the  mail  the  first  written  notice 
reciuired  by  §  1024.37(c)(l)(i):  and  (3) 
during  the  4.'i-day  notice  period,  the 
servicer  has  not  received  verification 
that  such  borrower  has  hazard  in.suranc;e 
in  i)lace  continuously.  Propo.sed 
S  1024.37(c)(l)(iii)  also  stated  that 
determining  whether  the  borrower  has 
hazard  insurance  in  place  continuously, 
the  .servicer  shall  take  account  of  any 
grace  piiriod  jirovided  under  State  or 
other  applicable  law.  The  Bureau 
j)roposi!d  to  permit  a  scu'vicer  to  choose 
l)etween  delivering  the  written  notice  to 
the  borrower  or  mailing  the  written 
notices  established  hv  section  (j(7)(l)(A) 
and  (B)  of  RFSPA  hecau.se  the  Bureau 
believed  it  was  necessary  and  proper  to 
achieve  tin;  pur|K).se.s  of  RFSPA  to 
provide  servicers  with  flexibility  to 
either  delivxu'  or  mail  tin;  recpiired 
notices,  since  delivcn  v  will  often  he 
faster  than  transmittal  hv  mail. 

Proposed  comment  37(c)(l)-l  would 
have  clariluKl  the  minimum  length  of 
the  notice  pcniod.  It  stated  that  notice 
period  .set  forth  in  ^  H)24.37(c)(  1 )  begins 
on  the  (lav  that  the  servicer  delivers  or 
mails  the  notice  to  the  borrower  and 
expires  4.'j  days  later,  and  that  the 
servicer  may  assess  the  premium  charge 
and  any  fees  for  force-placed  insurance 
h(!ginning  on  the  4(ith  day  if  the  servicer 
has  fulfilled  the  recjuirements  of 
§  1024. 37(c)  and  (d).  The  comment 
further  stated  that  if  not  prohibited  by 
State  or  other  api^licahle  law,  the 
.s(;rvicer  may  retroactively  charge  a 
horrow(;r  for  force-placed  insurance 
obtained  during  the  4,'i-day  notice 
period.  Proj)o.sed  comment  37(c)(l)(iii)- 
1  wouhl  have  provided  examj)les  of 
borrowers  having  hazard  insurance  in 
plac(!  continuouslv. 

Two  non-hank  .servicers  stated  that 
they  supixH'ted  propo.sed  §  1024.37(c)(1) 
and  related  commentary.  One  of  the 
coinincmters  oh.s(!rv(Kl  that  the  Bureau's 
])ropo.sal  reflects  its  current  jaactice. 
This  is  consistent  with  feedback  from 
small  servicers  with  whom  the  .Small 
Business  Revitnv  ikiiiel  conducted 
outreach  in  advance  of  the  propo.sal. 
One  partici])ant  stated  that  it  currently 
provides  two  notices  that  are  very 
similar  to  the  ones  that  wonld  he 
required,  and  another  participant  .stated 
that  it  currently  exceeds  the  nnmher  of 
notices  that  would  he  recpiired. 


The  Bureau  receivcul  comments  on 
various  aspects  of  jn  oposed 
4?  1024.37(c)(1).  Except  as  discu.ssed 
below,  the  majoritv  of  indu.stry 
commenters  did  not  raise  concerns  with 
the  notification  aspect  of  |)roposed 
§  1024.37(c)(l ).  The  majority  of  industry 
commenters  only  sought  clarification. 
First,  they  ixuiuested  the  Bureau  clarify 
that  a  servicer  may  retroactively  charge 
a  horn)W(!r  for  force-placed  insurance 
hack  to  the  date  that  a  borrower's  hazard 
insurance  lapsed,  even  if  the  .servic(!r 
.sends  the  fir.st  notice  after  the  date  of 
lajj.se.  .Second,  a  nnmher  of  indu.stry 
commenters  recpiested  that  the  Bureau 
clarify  how  a  .servic;er  should  account 
for  grace  jjeriods  when  determining 
whether  a  borrower  has  hazard 
insurance  in  place  continuously.  They 
observed  that  a  grace  period  und(!r  a 
tyi)ical  hazard  insurance  jmlicy  extends 
a  j)olicyholder'.s  insurance  coverage  past 
the  expiration  date  only  if  the 
policyholder  ])ay.s  the  ])a.st-dne 
])reminm  during  such  ])eriod.  A  hank 
servicer  niquested  the  Bureau  clarify 
that  “grace  period”  u.sed  in  |)ro])o.sed 
4?  1024.37  nder  to  grace  pcuiods 
applicable  to  the  borrower's  hazard 
insurance,  and  not  grace  periods 
applicable  to  the  borrower's  loan  during 
which  the  borrower  ))ays  the  mortgage 
payment  after  the  due  date  without 
incurring  a  late  charge.  One  large  hank 
servicer  sought  clarification  of  whether 
tin;  notice  period  could  exceed  4.'i  davs. 

A  minority  of  indu.stry  commenters 
o])j)osed  the  notification  aspect  of 
proposed  S  1024. 37(c)(1).  One  i;redit 
union  {:ontended  that  the  projjosed 
notices  wonld  he  duj)licative, 
nnnecessarv.  and  add  to  the  overall  c:ost 
of  lending  because  borrowers  alreadv 
receive  multi])le  notices  from  their 
insurers  prior  to  cancellation.  A  trade 
association  re])resenting  retail  hanks 
a.sserted  that  if  a  borrower's  hazard 
insurance  coverage  lapses  before  the 
.second  notice  is  provided,  then  a 
.servicer  should  he  able  to  obtain  force- 
placed  insurance  without  having  to 
send  the  scicond  notice.  A  hank  scjrvicer 
argued  that  ratlier  than  nKpiiring  a 
servicer  to  .send  a  second  notice  at  least 
1.1  days  prior  to  charging  a  borrower  for 
force-placed  insurance;,  the  Bnr(;an 
shonld  instead  ])ermit  a  servicer  to 
simply  ])rovid(;  a  notice  within  five  davs 
of  purchasing  force-placed  insurance. 
One  state  credit  union  league  expres.sed 
concern  about  the  aggregate  notice 
hurd(;n  .servic(;r.s  would  he  r(;(]uired  to 
hear  if  the  mortgage  servicing  rules  are 
finalized  as  propo.sed  and  suggested  that 
the  burden  could  he  reduced  if  the 
Bur(;au  combines  the  first  and  .second 
written  notice  into  a  single  notice.  One 
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credit  union  a.sserted  that  the  Unreaii 
sliould  allow  a  .servicer  to  inchule  the 
proposed  forc(!-placed  insurance  notices 
with  the  i)eriodic  statement  l)t;cause 
multii)le  (locunients  mailed  to  the 
l)orrower  could  dec:rea,se  tlu;  j)rohahility 
ol  the  borrower  actually  j)aying 
attention  to  the  informatic)n. 

.Several  industry  commenters  urged 
the  Bureau  to  reconsider  the  aspect  of 
the  ])ro])osal  that  would  have  recinired 
.servicers  to  wait  at  least  4.')  days  to 
charge  a  horrow(!r  for  force-])lac(!d 
insurance.  Tlu;  commenters  contended 
that  servicers,  especially  small  servicers, 
would  incur  significant  costs  hecause 
.servicers  would  have  to  advance  force- 
])laced  insurance  charges  for  borrowers. 
One  state  credit  union  trade  as.sociation 
urged  the  Bureau  to  exercise  its 
(;xcei)tion  authority  to  exempt  small 
servicers  from  the  recpurements  of 
§  1024. 37(c).  In  addition  to  the  cost  of 
advancement,  the  commenter  also 
asserted  that  it  would  he  costly  for  small 
servicers  to  send  the  notices.  One  non¬ 
hank  servicer  suggested  the  Bureau 
shorten  the  notice  period  to  30  (lavs, 
while  a  hank  .s(;rvicer  urged  the  Bureau 
to  shorten  the  notice  period  to  10  days. 
One  hank  servicer  ;dso  r(;(]U(;.sted  the 
Bureau  to  precan pt  Texas  law  that 
addresses  notification  re(]uirement.s  that 
apply  to  creditors’  purcha.se  of  force- 
placed  insurance  for  residential 
mortgages. 

One  hank  servicer  commented  that  a 
rule  r(;(juiring  sc;rvicers  to  provide 
notices  like  the  j)ropos(;d  periodic 
statement  or  forc(;-placed  insurance 
notices  to  borrowers  would  he  a  waste 
of  servicer  resources  without  a 
corresponding  benefit  to  consnm(;rs  in 
situations  involving  a  borrower  whom 
the  servicer  has  r(;ferred  to  foreclosiin;. 
a  borrower  who  has  d(;clared 
hankrujjtcy,  or  a  horrowt;r  who  has 
made  no  payment  or  contacted  the 
servic(;r  for  more  than  six  months  and 
whom  the  servicer  has  determined  to 
have  vacat(;d  tlu;  pro]){;rty.  It  sought  an 
(;x(;mption  from  coinjiliance  with  any 
force-])lace(l  insurance  notification 
r(;(iuirenients  with  r(;gard  to  those  three 
cat(;gorie.s  of  borrowers.  One  national 
trade  association  re])re.senting  credit 
unions  and  a  cn;dit  union  comnu;nter 
(;xpr(;.ss(;d  conc(;rn  that  cr(;dit  union 
members  may  h(;lieve  that  tlu;v  .should 
only  h(;  charged  from  the  date  that  tlu;y 
rec(;iv(;d  the  fir.st  notice.  Lastlv.  .some 
indu.strv  commenters  stat(;d  that  a 
.service;!'  should  not  he  .suhjt;ct  to  a 
waiting  j)eriod  of  4,'5  day.s  to  obtain 
force-placed  insurance  hecause  it  l(;aves 
collateral  ex])osed  and  incr(;as(;s  the  risk 
to  the  borrower. 

In  contrast,  one  consumer  advocacy 
group  urged  the  Bureau  to  strengtlu;n 


the  notification  r(;(juirenu;nt  so  that  a 
s(;rvicer  would  he  r(;(|nired  to  provide 
the  fir.st  notice  within  l.'j  davs  of  placing 
forc(;-placed  insurance.  It  fnrtlu;r 
a.sserted  that  it  would  he  unr(;asonahle 
to  p(;rmit  a  servicer  to  r(;troactivelv 
charge  a  horrow(;r  for  more  than  (it)  davs 
of  force-i)laced  insurance  lH;canse  it  is  a 
s(;rvicer’.s  r(;spon.sil)ility  to  id(;ntify 
laj).se.s  in  insurance  and  notify 
borrowers  of  such  laps(;s  in  a  timely 
fashion. 

Lastly.  .sev(;ral  indu.strv  commenters 
r(;(]n(;sted  tlu;  Bnri;au  clarify  what 
“v(;rification"  means  h(;cau.se  tlu;y  w(;re 
concerned  that  the  pro])osal  would  have 
r(;ciuired  s(;rvicer.s  to  accept  any 
insurance  information  tlu;y  r(;ceived 
from  borrowers.  The  conmu;nt(;r.s  noted 
that  the  traditional  means  of 
establishing  jjroof  of  insurance  is  by 
r(;(iuiring  a  horrow(;r  to  provide  a  copv 
of  an  insurance  policy  d(;claration  i)age. 
a  certificate  of  insurance,  or  the 
insurance  j)olicy.  'I’he  comnu;nter.s 
expressed  concern  that  without  any  of 
these,  .servic(;r.s  may  might  potentially 
not  he  able  to  provide  mortgage 
investors  with  the  proof  such  inv(;.stors 
r(;{|iiire  as  evidence  of  coverage. 

Aft(;r  car(;ful  consideration  of  these 
comments  and  further  consid(;ration, 
the  Bureau  is  ado])ting  1024. 37(c)(1) 
with  sev(;ral  adjustments.  With  r(;.s|)(;ct 
to  tlu;  notification  asj)ect  of 
4?  l()24.37(c)(l ).  the  Bnr{;au  not(;.s  that 
RLSBA  estahlislu;.s  a  verv  detailed 
schenu;  for  any  .servicer  (without 
consid(;ration  of  the  .servic(;r’s  size)  to 
follow  h(;fore  a  .servicer  impo.ses  a 
charge  on  any  borrower  for  force-i)laced 
insurance.  I’he  Bnr(;au  believes  that  the 
prescriptive  nature  of  the  statutory 
scheme  suggests  that  (Congress  h(;li(;v(;d 
that  each  step  was  necessary  to  achieve 
the  consumer  prot(;ction  pnrpo.se  of 
RESBA’s  force-placed  insurance 
])rovision.s.  The  notification  ])rocedure.s 
the  Bur(;au  proposed  in  ^  1024. 37(c)(1) 
mirror  the  ])re.scri])tive  statutory  .scheme 
h(;cause  they  were  necessary  to  achieve 
the  intent  of  Congress.  The  Bur(;au 
d(;cline.s  to  adopt  sugg(;.stion.s  received 
from  comment(;r.s,  which  ranged  from 
cr(;ating  (;xem])tions  for  small  s(;rvicer.s 
and  unr(;spon.sive  borrowers  to  changing 
various  a.sp(;cts  of  the  notification 
r(;(|uirenu;nt.s.  h(;cau.se  tlu;y  would  make 
§  1024.37(c)(1)  depart  from  the  statutory 
schenu;  (;ongri;s.s  (;.stahlished. 

The  Bur(;au  has  also  work(;d  to  craft 
effcetive  notic(;s  through  consumer 
testing,  and  the  r(;.sults  of  those  tests 
sngg(;.st  that  borrowers  will  in  fact 
w(;lconu;  and  resiiond  to  the  notic{;s. 

The  Bureau  further  l)eli(;v(;s  that  some  of 
the  commenters’  concerns  an;  addre.s.s(;d 
by  the  fact  that  the  Bureau  is 
interpr(;ting  the  statutory  language  to 


allow  charges  to  he  assessed 
n;troactively  for  any  jieriod  in  which 
coverage  was  not  maintaiiu;d 
continuously  once  the  procedural  and 
substantive  .statutory  criteria  are  m(;t. 
Moreover,  the  Bur(;au  heliev(;.s  that  it  is 
unnec(;.ssarv  to  .set  limitations  on  a 
servicer’s  right  to  assess  on  borrowers 
charg(;s  r{;troactively  h(;cans(;  the  statute 
(;stahlislu;s  that  a  borrower  has  an 
unconditional  right  to  a  full  refund  of 
force-|)laced  insurance  ])remium  charges 
and  related  f(;(;.s  the  borrower  has  paid 
for  any  period  in  which  the  borrower’s 
hazard  insurance  and  the  force-placed 
insurance  w(;re  both  in  ])lace. 

With  respect  to  the  request  for 
])reem])tion.  the  Bureau  oh.serv(;.s  that 
based  on  the  way  in  which  the 
commenter  described  Texas  law,  it  does 
not  app(;ar  that  compliance  with  Texas 
law  would  prevent  a  serx  icer  from 
complying  with  the  Bur(;au’s  force- 
l)laced  insurance  notification 
r(;{)uirements.  Accordinglv,  the  Bureau 
hel  iev(;s  prcaanption  is  not  apj)ropriate 
based  on  the  information  provided. 

'I’he  Bur(;au  is  making  s(;veral  changes 
to  §  1024. 37(c)(1)  for  clarification 
j)ur])os(;s.  The  Bur(;au  is  ado])ting  new 
comment  §  1024.37(c)(l)(i)  to  clarifv 
that  a  s(;rvicer  may  charge  a  borrower 
for  force-placed  insurance  a  .servicer 
purchased,  retroactive  to  the  first  dav  of 
any  period  in  which  the  horrow(;r  did 
not  have  hazard  insurance  in  |)lace.  The 
Bur(;au  is  clarifying  the  role  of  a  grace 
period  under  aj)])lical)le  law  in 
d(;t(;rmining  wh(;lher  a  borrower  has 
hazard  insuranci;  in  place  continuously 
in  new  conmu;nt  37(c)(l)(iii)-l.  The 
Bnr(;au  is  adopting  §  l()24.37(c)(l  )(iii)  to 
clarify  what  ‘‘r(;(:(;iving  verification” 
means  by  replacing  the  phra.se  “r(;c(;iv(;d 
x  erification  that  the  horroxv(;r  has 
hazard  insurance  in  place 
continuously”  in  pro])osed 
§  1024.37(c)(l)(iii)  xvith  the  phrase 
"receiv(;d.  from  the  horroxver  or 
otherxvi.se,  evidence  demonstrating  that 
the  horroxver  has  had  in  place 
continuouslv  hazard  insurance  coverage; 
that  com])li(;s  xvith  the  loan  contract’s 
r(;quir(;m(;nt.s  to  maintain  hazard 
insurance.” 

The  Bnr(;an  has  concluded  that 
putting  the  r(;sponsihility  entir{;ly  on  a 
.s(;rvicer  to  v(;rifv  a  horroxver’s  hazard 
insurance  coverage  by  r(;(iuiring  a 
.service;!'  to  accept  a!iy  xvrittei! 
i!ife)r!!iatie)!i  fro!!!  c!  horroxver  as  l()!ig  as 
it  c()ntai!i.s  the;  ieisierance;  ])olicy  neeeeihe;!', 
<!nd  the  !iame.  !!iailing  address  aeid 
j)h()!i(;  !!i!!nher  of  the  h()!'!'e)xv(;!'’.s 
i!isi!!'ance  co!!ipany  or  the  horroxver’s 
i!!si!!'ance  agency  as  evideeice  of 
insnraeice;  xvould  i!!!po.se;  too  large  of  a 
hurde!!  o!i  a  .servicer  to  determine 
xvh(;the;r  the  projjerty  is  in  fact  insiered 
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in  accordance  with  tlie  terms  and 
conditions  of  a  l)orrower’s  loan  contract. 
Accordingly,  in  new  comment 
lt)24.37(c)(l)(iii)-2.  the  llnreau  is 
explaining  tliat  as  evidcaice  of 
continuous  hazard  insurance  coverage 
that  complies  with  the  loan  contract’s 
re(|iiir(Mnent.s  to  maintain  hazard 
insurance,  a  servicer  may  nuiuire  a  co])y 
of  the  hoiTower's  hazard  insurance! 
policy  declaration  i)age.  the  horrower's 
insurance  certificate,  the  horroweir's 
insurance  policy,  or  other  similar  forms 
of  written  confirmation  because  the 
Bureau  interprets  the  statutory  language 
“reasonable  form  of  written 
confirmation  of  existing  insiiraiK:e 
coverage"  in  section  (>(/)(2)  of  RFSBA  to 
mean  documents  servicers  typically 
recpiire  borrowers  to  provide  to  establish 
|)roof  of  coverage.  Further,  comment 
37{c)(l)(iii)-2  provitles  that  a  servicer 
may  reject  evichiiice  of  hazard  insurance 
cov(!rage  submitted  by  the  borrower  if 
neither  the  borrower’s  insurance 
provid(!r  nor  insurance  agent  provides 
confirmation  of  the  insurance 
information  .submitted  hv  the  borrower, 
or  if  the  terms  and  conditions  of  the 
borrower’s  hazard  insurance  policy  do 
not  comply  with  the  borrower’s  loan 
contract  retpiirements  Ixicause  the 
Bunxiu  interprets  .section  (i(/)(3)  of 
Rl'i.Sl’A  to  permit  a  s(!rvicer  to  se|)arately 
confirm  insurance  information  that  a 
borrower  has  jeroffered  to  e.stahlish 
proof  of  coverage  and  the  statutorv 
language  in  section  ()(k)(1)(A)  to  permit 
a  .ser\  icer  to  charge  a  borrower  force!- 
j)laced  insurance  when  the  .servicer  has 
a  reasonable  basis  to  believe  that  the 
borrower  has  failed  to  comply  with  the 
loan  contract’s  recpiirements  to  maintain 
j)rt)perty  insurance. 

With  nxspect  to  the  re(|ue.st  to  clarify 
that  the  4.5-day  notification  period  .set 
forth  in  proj)o.sed  ^  1()24.37(c:)(l) 
establishes  the  minimum  amount  of 
time  that  must  lapse  between  the  time 
a  .servicer  sends  a  borrower  the  first 
written  notice  recpiired  by  sectit)n  f)(/)(l) 
and  the  time  a  servicer  imposes  a 
pr(!mium  charge  or  lee  related  to  force- 
j)laced  insurance,  the  Bureau  h(!li(!ves 
that  the  fact  that  the  Bureau  intended 
the  45  days  to  he  the  minimum  amount 
of  time  was  tdear  in  the  pro])o.sal  and 
thus.  do(!.s  not  believe  additional 
clarification  in  the  final  rule  is 
necessarv. 

37(c)(2)  Content  of  Notice 

As  di.scu.ssed  in  the  sect ion-hv-.sect ion 
analysis  of  1()24.37(c)(l ).  .section 
(i(/)(i)(A)(i)  through  (iv)  of  RF.SBA 
establishes  the  disclosur(!S  that  a 
.servicer  of  a  federallv  relatiid  mortgage 
loan  must  ])rovide  in  tlic!  written  notices 
it  sends  to  borrowers.  The  Bureau 


propo.sed  (;}  lt)27. 37(c)(2)  to  implement 
section  (i(/)(l  )(A)(i)  through  (iv). 

Bro])osed  ??  1024. 37(c)(2)  would  have 
reejuired  a  servicer  to  set  forth,  in  the 
notice  tliat  would  hav(!  been  r(!(|uiri!d 
under  jjroposed  lt)24.37(c)(l)(i), 
certain  information  about  force-plac;ed 
insurance!.  Specifically,  propo.sed 
1024.37(c)(2)(i)  through  (iv)  wouhl 
have  reeiuireul  a  .s(!rvicer  to  di.sclose  tlu! 
following  information:  (1)  The  date  of 
the  notice:  (2)  the  .servicer’s  name  and 
mailing  address;  (3)  the  horreewer’s 
name  and  mailing  addr(!.ss;  and  (4)  a 
statement  that  nuiuests  tlu!  borrower  to 
])rovide  hazard  insurance  information 
for  the  borrower’s  property  and 
identifies  the  property  by  its  address. 
Broposeel  §  l()24.37(c)(2j(v)  we)uld  have 
reejuired  that  a  servicer  provide  a 
statement  that  the  borrower’s  hazard 
insurance  is  expiring  or  exjjired.  as 
a])plicahle.  and  that  the  .servicer  does 
not  have  evid(!nce  that  the  borrower  has 
hazard  insurance  coverage  past  the 
ex]nration  dat(!.  f’or  a  borrower  that  has 
mor(!  than  oiu!  ty])e  of  hazard  insurance 
on  the  ])roi)erty,  the  servicer  must 
idi!ntify  the  tyj)e  of  hazard  insuranci!  for 
which  the  .s(!rvicer  lacks  evidence  of 
cov(!rag(!.  Bropo.s(!d  comment 
37(c)(2)(v)-l  would  hav(!  (!Xi)lain(!d  that 
if  a  borrower  has  ])urchased  a 
homeown(!r.s’  insurance  ])olicy  and  a 
.s(!parate  hazard  insuranci!  ])olicy  to 
insure  loss  against  hazards  not  covered 
under  his  or  her  homeowners’  insurance 
policy,  the  servicer  must  disclo.se 
whether  it  is  the  borrower’s 
homeowners’  insurance  ])olicy  or  the 
.separate  hazard  insurance  ])olicv  for 
which  it  lacks  evidence  of  coverage  to 
comply  with  §  1()24.37(c)(2)(v). 

Fropos(!d  S  ld24.37(c)(2)(vi)  would  have 
required  that  a  service!!'  ])rovide  a 
statement  that  hazard  insurance  is 
reepiired  on  the  borrower’s  j)ro])erty  and 
that  the  servicer  has  obtained  or  will 
obtain,  as  a])])licahle.  insurance  at  the 
borrower’s  exp(!nse. 

Proposed  §  l()24.37(c)(2)(vii)  would 
have  re(|uir(!d  that  the  initial  notice  to 
the  horrow(!r  contain  a  statement 
r(!(]uesting  the  borrower  to  promi)tly 
provide!  the  sea  vieier  with  the  in.surane;e! 
pe)lie;y  numhe!!'  anel  the  name,  mailing 
aelelress  anel  pheene  numhe!!'  e)f  the! 
he)rre)we!r’s  l!i.sura!ie:e!  e:e)!!i])anv  e)r  the 
he)rre)we!r’s  i!isuni!K:e!  agent.  Pre)i)e)se!el 

11)24. 37(e:)(2)(viii)  we)i!lel  hiive 
re!eiuire!el  the!  !ie)lie:e  te)  e:o!iti!i!i  a 
de!se:riplie)!i  e)f  he)W  the  l)e)rre)we!r  m;iy 
])re)vi(le!  the  ieifeirmatie)!!  re!eii!e!.steel 
])i!r.sua!it  to  §  l()24.37(e;)(2)(vii). 

Fi!i<!lly.  S  11)24. 37(e:)(2)(ix)  a!iel  (x) 
woielel  have  re!e]i!ire!el  ieifonnatiem 
re:gareling  the  relative  e:e).sls  aeul  .se:e)])e  e)f 
e:e)verage  e)f  ie)re:e!-plae:e!el  i!isi!ra!K;e! 
versus  hazierel  insurane:e!  eehtaineel  hv  the 


horrejwer.  .spe!e:ifie;allv:  (1)  rhe  e:e).st  e)f 
the  fe)re;e!-plae:e!el  in.si!r;me:e,  stiiteel  <is  a!i 
ii!i!ui;il  pre!!niu!n,  e)r  as  a  geeeeel  faith 
e!.sti!!iiite!  if  ae;ti!al  ])rie:i!ig  is  !ie)t 
aviiiliihle;  aeiel  (2)  a  steite!!ne!!it  that 
insura!ie:e!  the  se!rvie;e!r  ohtaieis  !n:iy  e;e)sl 
sig!iifie:a!itlv  !!ie)re!  tliaei  h;!zarel 
i!isi!r;!!ie:e!  ol)lai!ie!el  by  the  he)rrowe!r  i!!iel 
!nay  !ie)l  preeviele  as  !ni!e:h  e.overage!  as 
hi!zarel  i!i.si!rane:e!  e)l)tai!ie!el  hv  the! 
he)rre)wer.  Pre)])ose!el  §  l()24.37(e:)(2)(xi) 
weeulel  have  reepeireei  thi!t  a  se!rvie:e!r 
preeviele  the  se!rvie:e!r's  te!le!])ho!ie  nuenher 
for  hea  renve!!'  epeestiems. 

The  eli.se;le)sures  re!gareli!ig  the 
potential  e:e)st  aeiel  se:e)i)e  e)f  ceeverage  fe)r 
le)re:e!-plae:e!el  insi!ra!ie;e  were  not 
si)e!e;ifie;ally  reejuireel  e!!ieler  the  Doelel- 
Fnmk  Ae:t,  hut  the  Bureuni  heliewed  that 
it  was  appropriate  to  propose  themi 
pi!rsi!€!nt  to  the  Bureau’s  RIvSl^A  seejtio!! 
(i(k)(l)(E)  authority  in  orele!r  te)  pre)viele! 
l)e)rr))we!rs  with  e:ritie;al  infonnatie)!! 
al)oi!t  the  hened'its,  e:o.st.s.  a!ul  risks  e)f  the 
i!).siira!ie;e  that  woulel  he  impe).seel  if  thew 
faileul  te)  act.  The!  Bi!reau  !ioteel  i!i  the 
l)re)j)e).sal  that  the  Beerenm  te!ste!el  the 
fe)re;e!-plae;e!el  insurane:e!  eli.se;lo.sure!.s 
e!.stahlishe!el  by  the  D()elel-l'’nmk  Act  i)) 
threx!  re)unel.s  e)f  e:e)n.sumer  testing. 
P<irtie:i])ant  reispeeeise  i!i  e:e)!)su!ner 
teslieig  suggesteel  thiit  kne)wing  al)e)ut 
highe!!’  e:e).st  ))f  fe)re;e!-pli!e:e!el  i!isur;i!ie;e! 
e:e)ulel  eneetiviete  he)rre)wer.s  te)  ae;t 
pre)!nptly  a!id  thus  ave)iel  he!i!ig  e;harge!el 
ie)!'  fe)re:e!-plae:e!el  i!isura!)e:e.  All 
p€!rtie:ipii!ils  saiel  upe)!i  reeiei])!  of  the 
!ie)tie:e!.  thew  we)uld  iemneelialelv  e:e)!itae:t 
their  i!isurane:e!  proviele!!'  to  fnid  out 
whether  e)r  !ie)t  their  hazarel  insurance 
had  e!xpire!el  e)r  pure:hase!  eiew  hazarel 
i!isura!ie:e  l)e!e:i!use!  thew  we)uld  !ie)t  want 
te)  ))ay  for  the  highe!r  e:e).st  of  fore;e!-plae:e!el 
i!isura!ie:e. 

3'he!  Bureau  ])rope).seel  ce)mme!nt 
37(e:)(2)(ix)-1  to  e;larlfy  that  thegooel 
faith  estienate  of  the  ce)st  of  the  fe)re:e- 
plae:e!el  i!isurane:e!  the  se!rvie;er  may 
e)l)tai!i  shoulel  he  e'.onsisteeit  with  the 
best  information  rease)nat)lv  available  to 
the!  sen  vicer  at  the  tiene  the  eli.se:le)sure!  is 
])re)viele!el.  The  ])rope)seel  e;e)m!nent  .stateel 
thi!t  eliffe!re!!ice!s  hedwee!)  the  a!ne)e!!it  of 
the  ei.stienateel  e;e).st  eli.se:le).se!el  uneler 
§  1()24..37(e;)(2)(ix)  a!id  the  ae:tual  e:e).st  ele) 
!ie)t  ne!e;e).ssarily  ce)n.stitute!  ii  lae:k  e)f  ge)e)el 
faith,  se)  long  as  the  estienateel  e:e)st  was 
hcise!el  e)!i  the  l)e!.st  i!ife)r!n;itie)!i 
re!ase)nahly  avaihihle  te)  the  se!rvie:e!r  at 
the  ti!ne!  the  dise:le).sure!  was  pre)vieleel. 
The!  Bureau  he!lieve!el  that  its  propee.seel 
ge)e)d  faith  ,sta!ielard  we)ulel  pre)vide! 
signifie:a!it  .safe!guards  agai!).st  the  risk 
that  so!ne  se!rvie:ers  enight  i!ite!!itie)nally 
U!iele!r(!sti!nate!  the  e;e)st  e)f  fe)re:e!-i)lae;eel 
insura!ie:e  while  provieling  .suffie:ie!!it 
ne!xil)ility  to  ae:e:e)U!it  fe)r  the  fae:t  that 
e:e)sts  !nay  change  elue  to  le!gitimate! 
rea.soeis  between  the  time  the  eliscle)sure! 
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is  made  and  the  tiini!  tlie  borrower  is 
cliargcul. 

Several  consunuir  groups  a])j)lauded 
the  content  recpiireinents  the  Hnrean 
projjosed,  l)ut  with  one  caveat.  'I'hey 
exi)resse(l  concern  that  tlie  pio])o.se(l 
disclosure  concerning  the  fact  that 
lbrce-])laced  insurance  may  not  provide 
as  much  coverage  as  horrower-ohtaiiuul 
hazard  insurance  was  too  gemnic,  and 
thus  would  not  ])rovide  information 
meaningful  enough  to  alert  the  borrower 
to  the  risks  of  force-placed  insurance 
and  prompt  the  borrower  to  act.  They 
suggested  adding  additional  disclosures 
that  force-])laced  insurance  would  not 
cover  damage  to  the  borrower’s  personal 
properly,  personal  liability  for  injuries 
to  others  while  they  are  {)n  the 
borrower's  property,  or  living  expen.ses 
while  the  borrower’s  home  is  under 
repair.  The  Bureau  has  considered  the 
consumer  grou]3s’  concern  hut  is 
reluctant  to  add  further  information 
without  consumer  testing  in  light  of  the 
risk  that  information  overload  could 
adversely  impact  the  effectiveness  of  the 
notice.  The  Bureau  also  notes  that 
results  of  the  testing  of  the  model  forms 
suggest  that  the  existing  disclosures  will 
])rom])t  recij)ients  of  the  force-])lac(!d 
insurance  notices  to  act  ])rom])tlv.  As 
summarized  by  Macro  in  its  report  on 
the  consumer  testing  of  mortgage 
.servicing  disclosures  during  the  pre- 
])ro])o.sal  .stage,  all  subjects  who  wen; 
shown  sam])les  of  force-])laced 
insurance  notices  .said  they  would  act 
immediately  in  re.si)onse  to  receiving 
such  notices,  ev(!n  though  the  .samples 
did  not  contain  detailed  descri])tion  of 
potential  coverage  differences. 

One  consumer  grouj)  suggested  that  a 
statement  informing  a  borrower  of  the 
availability  of  State-c:reated  hazard 
insurance  programs  should  he  a 
recpured  disclosure  because  the.se 
jjrograms  are  designed  to  make  hazard 
insurance  available  to  borrowers  who 
have  trouble  qualifying  for  insurance 
from  traditional  sources.  Again,  the 
Bureau  has  considercKl  the  issue  hut  is 
reluctant  to  add  further  information 
without  consumer  testing  in  light  of  the 
risks  of  information  overload.  The 
Bureau  is  also  concerned  that  a 
completely  generic  notice  that  State 
j)rograms  “may”  he  available  without 
contact  information  would  not  he  verv 
useful  to  consumers,  and  that  tailoring 
the  notices  to  particular  Slates  would  l)e 
burdensome  to  .servicers.  Accordingly, 
the  Bureau  declines  to  implement  the 
comment.  The  coinmenter  akso  urged 
the  Bureau  to  retiuire  servicers  to 
include  force-placed  insurance  charges 
in  regular  invoice  statements  that  are 
sent  to  a  borrower  so  that  a  borrower  is 
constantlv  reminded  of  how  much  of 


the  borrower’s  pavments  are  going 
toward  paying  for  such  insurance. 
Another  consumer  groiij)  submitted 
similar  comments  recommending  that 
the  Bureau  retpure  servicers  to  identifv 
force-plac(!d  insurance  charges 
.sj)ecifically  in  propo.s(;d  periodic 
statements  .so  tliat  borrowers  could 
(iasily  recognize  whim  force-placed 
insurance  has  been  obtained.  The 
Bureau  notes  that  servicers  will  he 
rcxpured  to  list  force-placed  insurance 
charges  like  any  other  charge,  in  the 
periodic  statement  that  the  Bureau  is 
finalizing  in  the  2012  TILA  Servicing 
Final  Ride. 

Consumer  advocates  and  some 
industry  commenters  praised  the 
jiroposal  to  reipnre  actual  cost 
information  or  estimated  costs  in  the 
mandatory  disclosures.  A  force-])laced 
insurance  coinmenter,  for  instance, 
stated  that  it  currently  provides  its 
borrowers  with  such  estimates  and  that 
it  has  proven  successful  in  convincing 
borrowers  of  the  benefit  of  obtaining 
their  own  coverage.  Some  indu.stry 
commenters,  however,  opjiosed  the 
])ropo.sed  disclosure  as  mmece.ssary 
liecanse  the  Bureau  separately  ])ro])o.sed 
to  recjuire  servicers  to  inform  borrowers 
that  force-placed  insurance  may  cost 
significantly  more  than  borrower- 
obtained  hazard  insurance.  One  force- 
placed  insurance  provider  further 
oh.served  that  the  existing  practice  of 
most  servicers  is  to  jirovide  a  hinder  of 
the  force-])laced  insurance  coverage 
with  the  .second  notice  to  make 
borrowers  aware  of  the  cost  of  such 
insurance.  These  commenters  and  a 
large  hank  servicer  further  noted  that 
the  National  Mortgage  Settlement  did 
not  include  a  required  disclosure  about 
the  cost  of  force-]daced  insurance  and 
urged  the  Bureau  to  refrain  from 
requiring  more  disclosures  than 
required  by  the  settlement. 

Commenters  also  asserted  that  a 
servicer  might  not  have  enough 
information  to  jirovide  an  estimate  of 
force-placed  insurance  costs  because  the 
first  notice  would  he  ])rovided  to  a 
borrower  at  a  point  where  a  servicer 
might  not  have  obtained  the  ])remimn 
information.  Estimates  are  also 
comjilicated  by  the  fact  that  the  cost  of 
insurance  is  determined  by  factors  not 
within  the  servicer’s  control  (e.g., 
insurers’  ])ricing  formulas,  the  numher 
of  days  a  borrower  is  delinquent  on  the 
mortgage  loan).  Two  national  trade 
associations  representing  the  mortgage 
indu.stry  asserted  that  if  a  servicer  does 
not  relv  on  a  third  |iarty  to  track  a 
borrower’s  hazard  insurance,  the 
servicer  would  not  have  the  information 
necessary  to  make  good  faith  estimates 
of  insurance  premiums  until  the  force- 


})laced  insurance  is  actually  issued.  One 
of  the  commenters  as.serteil  that  this 
problem  is  likely  to  he  mo.st  acute  for 
small  servicers  hecau.se  thev  often  do 
not  hire  third  parties  to  track  a 
borrower’s  hazard  insurance.  The  two 
commenters  also  (jnestioned  whether  a 
.servicer  could  he  held  liable  for 
differences  between  an  estimate  and  the 
actual  cost  under  a  theory  that  the 
differences  were  caused  by  unfair. 
dece])tive.  or  abusive  practices.  Thev 
akso  (|ue.stioned  whether  a  servicer 
would  have  the  authority  to  provide  the 
estimate  hecau.se  for  an  estimate  to  he 
binding,  an  insurance  hinder  from  a 
licensed  insurance  agent  or  jirovider  is 
reijuired.  The  two  commenters  and  a 
force-placed  insurance  provider  akso 
expressed  concern  that  the  jiotential 
inaccuracies  with  estimate  costs  may 
lead  to  customer  confusion  and 
conqilaints.  Lastly,  .several  indu.stry 
commenters  expressed  concern  with  the 
use  of  the  phrase  "good  faith  estimate” 
hecau.se  the  phrase  is  a  defined  term  in 
existing  Regulation  X  with  a  different 
meaning  than  the  meaning  set  forth  in 
propo.sed  comment  37(c)(2)(ix)-l. 

After  considering  these  comments,  the 
Bureau  is  withdrawing  the  reipiirement 
to  jirovide  the  i;o.st  of  force-jilaced 
insurance  (or  a  good  faith  estimate  of 
the  cost)  in  the  notice  reipiired  by 
^  l()24.37(c)(l  )(i).  hut  keeping  the 
reiiuirement  for  ])nr])ose.s  of  the 
reminder  notice  required  by 
§  l()24..37(c)(l)(ii).  The  Bureau  believes 
that  this  will  reduce  compliance  burden 
concerns  while  continuing  to  assure  that 
borrowers  receive  specific  prices  or 
estimates  that  are  likely  to  provide 
strong  motivation  to  renew  their 
homeowners’  insurance  ))olicies. 
Additionally,  the  regulatory  text  is 
changed  to  refer  to  a  "reasonable 
estimate”  rather  than  a  “good  faith 
estimate,”  and  the  commentarv  is 
changed  to  clarify  what  a  "reasonable 
estimate"  means. 

A  number  of  indu.stry  commenters 
recommended  that  the  Bureau  allow 
servicers  to  provide  a  borrower  with 
additional  information  about  force- 
placed  insurance.  They  stated  that 
servicers  ciirrentlv  provide  a  numher  of 
disclosures  in  addition  to  the 
information  the  Bureau  has  propo.sed  in 
resjKuise  to  State  ilisclosure 
reijuirements.  class  action  litigation,  and 
iiulnstry  best  practices,  (iommenters 
expressed  concern  that  the  failure  by 
.servicers  to  include  additional 
information  may  subject  servicers  to 
further  litigation  and  extensive  jiotential 
liability.  Some  commenters  suggested 
that  the  Bureau  permit  servicers  to 
include  additional  information  and  the 
reijuired  information  in  one  document. 
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One  lai’ge  hank  servicer  suggested  an 
alternative  approach  where  a  servicer 
would  he  permitted  to  include 
additional  inidnnation  in  the  same 
transmittal  that  is  used  to  provide 
notices  containing  the  reepiired 
information. 

The  Hunjau  heli(!ves  that  providing 
additional  information  in  the  same 
notice  as  the  r(!(iuired  information  could 
ohscnre  the  most  important  information 
or  tend  to  cnuite  iidormation  overload. 
For  instance,  one  indnstrv  commenter 
provided  a  list  of  additional  information 
that  included  10  sp(!cific  jdeces  of 
information  and  a  catch-all  category  for 
disclosures  related  to  force-placed 
insurance  impos(!(l  hy  other  State  or 
Federal  law.  The  Bureau  helie\’es  it 
would  he  better  if  .servicers  have 
latitude  to  provide  the  additional 
information  on  separate  ])ieces  of  paper 
in  the  .same  transmittal.  Accordingly, 
the  Buniau  is  adopting  new 
§  1024. 37(c)(4)  to  provide  that  a  servicer 
may  not  include  any  information  other 
than  information  recjuired  hv 
§  1024.37(c)(2)  in  the  written  notic(! 
nupured  hy  1024.37(c)(l )(i).  hut  that  a 
servicer  may  provide  such  additional 
information  to  a  borrower  in  the  same 
transmittal  as  the  transmittal  used  to 
provide  tlu;  notic(i  recpured  hv 
§  1024.37(c)(l  )(i)  hut  on  separate  pi(!ces 
of  papcir.  The  Bureau  is  adoj)ting 
parallel  provisions  in  1024.37(d)  and 
(e),  mnnh(!re(i  as  ^  1024.37(d)(4)  and 
(e)(4).  res|)ectively.  The  Bureau  has  also 
n!vi.s(!(l  1024.37(c)(2)  to  permit  the 
notice  retpured  hy  §  1024.37(c)(l  )(i)  to 
include,  if  apj)licahle.  a  statement 
advising  a  borrower  to  review  additional 
information  provided  in  the  same 
transmittal.  The  Bureau  has  adojjted 
])arallel  provi.sions  in  §  1024.37((1)  and 

(e). 

37(c)(3)  Format 

As  previously  discussed,  section 
(i(/)(l)  of  RFSBA  e.stahlishes  that  a 
.servicer  must  provide  a  borrower  with 
two  written  notices  h(;fon;  charging  a 
borrower  for  force-placed  insurance.  To 
imj)lem(;nt  this  provision,  the  Bureau 
proposed  §  1 024. 37(c)(3)  and  (d)(3)  in 
parallel.  Proposed  1024. 37(c)(3)  stated 
that  disclosures  set  forth  in  pro])osed 
S  1024.37(c)(2)  must  he  in  a  format 
substantially  similar  to  form  MS-3(A). 
.set  forth  in  ap])endix  M,S-3.  Disclosures 
made  pursuant  to  1024.37(c)(2)(vi)  and 
(c)(2)(ix)  must  he  in  hold  text. 

Disclosun;  made  ])ursuant  to 
4}  1024.37(c)(2)(iv)  must  he  in  hold  text, 
excejd  that  the  |)hysical  address  of  the 
borrower’s  i)ro])erty  may  he  in  regular 
text.  The  Bureau  helievial  the  use  of 
hold  text  to  bring  attention  to  important 
information  would  make  it  easier  for 


borrowers  to  idtudify  promptly  the 
purpo.se  of  the  notice  and  to  find  the 
information  (piickly  and  efficiently. 
Additionally,  the  Bureau  stated  in  the 
pro])osal  that  the  Bureau  believed  that  it 
was  im])ortant  to  bring  attention  to  the 
cost  of  force-placed  insurance  so 
horrow(irs  have  a  clear  nnderstamling  of 
the  cost  to  them  of  the  .serx  ice  that 
servic.ers  provich;  in  obtaining  force- 
placed  insurance.  3’he  Bureau  further 
noted  that  it  Ixdieved  that  it  was 
im|)ortant  for  borrowers  to  understand 
that  the  .servicer’s  purchase  of  force- 
placed  insurance  ari.ses  from  the 
borrower’s  obligation  to  maiidain 
hazard  insurance.  Although  the  notice 
i;ontain.s  additional  information  that  is 
imi)ortant,  the  Bureau  h(di(!ve.s  the 
usefulness  of  highlighting  in  focusing  a 
borrower’s  attention  on  important 
information  decnxises  if  highlighting  is 
used  uns])aringly. 

One  larg(!  hank  .servicer  commended 
the  Bureau  for  the  model  forms  the 
Bureau  propo.sed.  It  observed  that  the 
forms  were  thonghtfully  designed  and 
should  he  readily  nnderstandahh!  to 
consumers.  Another  large  hank  service;!- 
agreed  with  the  Bureau’s  rationale  that 
mo(h;l  forms  facilitate  com])liance  with 
the  new  Dodd-Frank  Act  reepiirements 
concerning  force-plac(!d  insurance 
disclosures  and  the  Bureau’s  pro])osed 
supplemental  disclosures,  hut  sought 
clarification  that  .servic(;r.s  mav  u.se  the 
iiKxlel  forms  as  guidance  hut  are;  not 
re(piiri;il  to  demonstrate  strict  adherence 
to  the  language  of  the  forms.  One  non¬ 
hank  .servicer  argued  that  ilisclosure 
forms  should  generally  he  open-ended 
to  allow  the  .servicer  to  j)rovide  all  the 
content  r(!(pure(l  hy  the  Bureau  while 
allowing  the  servicer  to  tailor  the  form 
to  its  needs:  however,  the  commenter 
stated  that  it  did  not  have  concerns  with 
the  model  force-placed  insurance  forms 
the  Bureau  jjropo.sed. 

In  consideration  of  the  comments 
received  and  ha.sed  on  further 
consideration,  the  Bureau  is  changing 

1024.37(c)(3)  to  no  longer  recpiire  a 
servicer  to  provide  the  information 
recpiired  hy  §  1024. 37(c)(2)  in  a  form 
“substantially  similar"  to  form  MS-3A. 
as  .set  forth  in  a])])(;n(lix  MS-3.  As 
adojited,  §  1024.37(c)(3)  provides  that  a 
serx’icer  may  use  form  MS-3  A  in 
a])pendix  MS-3  to  comply  with  the 
recpiirements  of  1024.37(c)(l)(i)  and 
(2).  However,  the  Bureau  is  adopting  a 
final  ^  1024.37(c)(3)  that  generally 
contains  the  highlighting  recpiirements 
set  forth  in  the  ])roposal. 


37((1)  Reminder  Notice 
37(d)(1)  In  Ceneral 

As  discussed  above,  .section  ()(/)(!)  of 
RFSPA,  added  hy  .section  14()3(a)  of  the 
Dodd-Frank  Act,  states  that  a  service;]- 
must  s(;nd  two  written  notices  to  the 
horrow(;r  lu  ior  to  charging  the  horrower 
for  force-])laced  insurance.  Sp(;cificallv. 
RIvSPA  .section  ()(/)(! )(B)  recpiires 
s(;rvicers  to  u.se  first-class  mail  to  .send 
a  second  written  notice  to  the  horrow(;r, 
at  least  30  days  aft(;r  mailing  initial  the 
notice  re(pur(;(l  hy  RF.SPA  section 
()(/)(! )(A).  that  contains  all  the 
information  de.scrihed  in  section 
(j(/)(l)(A)(i)  through  (iv)  of  RESPA. 

The  Bureau  jiroposecl  1024.37((1)(1) 
to  implement  section  0(/)(B)  of  RESPA. 
Propo.sed  §  1024.37(d)(1)  stated  that  one 
written  notice  in  addition  to  the  written 
notice  recpiired  jiursuant  to 
^  1024.37(c)(l)(i)  must  he  clc;livc;rc;cl  to 
the  horrower  or  plac:c;cl  in  the  mail  prior 
to  a  .sc;r\  ic:c;r  c:harging  a  horrower  for 
fc)rc:c;-plac;ecl  insurance.  It  furthc;r  statc;cl 
that  the  sc;rvic:er  may  not  clelivc;r  or 
])lac:c;  this  second  written  nc)tic:c;  unclc;r 
§  1024.37(cl)(l)  in  the  mail  until  30  clavs 
after  clc;livc;ring  to  the  horrower  or 
plac:ing  in  the  mail  the  first  written 
notice;  nnclc;r  §  1024.37(c:)(l  )(i).  Projio.secl 

1024.37(cl)(l)  would  also  have 
manclatc;cl  that  a  servicer  that  rec:c;ivc;s 
no  insurance  information  aftc;r 
clelivering  or  ]dac:ing  in  the  mail  the 
written  notic:c;  rc;cpnrc;cl  pursuant  to  in 
§  1024.37(c)(l  )(i)  must  ]irc)viclc;  the 
clisc:lc).sin-c;s  .set  forth  in 
§  1024.37(cl)(2)(i),  while  a  servicer  that 
cloc;.s  rc;c:eivc;  insurance  information  hut 
is  iinahle  to  verify  that  the  horrower  has 
hazard  in.scn-anc:c;  covcirage;  c:c)ntincic)u.slv 
must  provide  the  clisc:lo.surc;.s  .sc;t  forth  in 
S  1024.37(cl)(2)(ii). 

Projiosecl  c:omment  37(cl)(l)-l  would 
have  c;x|)lainecl  the  content  of  the 
reminder-  notice  will  vary  clc;])c;nding  on 
the  in.suranc:c;  information  the  servic:c;r 
has  rc;c:eivecl  from  the  horrower.  Two 
national  trade  a.s.sc)c:iatic)ns  rc;presc;nting 
the  mortgage  industry  urged  the  Burc;au 
to  pc;rmit  sc;rvicc;r.s  to  u.se  the  .same  letter 
they  sent  to  a  hc)rrowc;r  to  comply  with 
the  first  written  notic;c;  rc;cpnrc;ment  to 
comjilv  with  the  .sc;c;c)ncl  written  notic:c; 
rc;cjuirc;mc;nt. 

As  the  Bureau  notc;cl  in  the  prc)])C).sal, 
.sc;c:tic)n  (i(k)(l)(B)  of  RIvSPA  c:an  he  read 
to  rc;cpiirc;  a  servic:er  to  provide  the  same 
cli.sclo.scn-c;.s  a  horrower  has  previously 
rc;c:c;ivc;cl.  1  lowc;ver,  where;  a  horrower 
responcls  to  the  first  nc)tic:c;  hy  ])rovicling 
insurance  information,  the  Bureau 
hc;lic;vc;cl  that  the  reminder  notic:c;  would 
he  more  ciscdid  if  it  contained  an 
ac:knowlc;clgc;mc;nt  of  the;  information 
these  horrowers  ])rc)viclc;cl  in  response  to 
the  first  notic:e  and  informed  these 
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borrowers  that  the  information  ])rovi(t(Kl 
was  not  suifieient  for  a  .servicer  to  vcn  ify 
that  they  had  continuous  coverage  in 
place.  The  Bureau  ol)S(!rve(l  in  the 
propo.sal  that  siin])ly  rejieating  the;  same 
content  as  the  first  notice  might  cause 
borrowers  to  become  frustrated  and 
confused  by  the  fact  that  thev  are 
receiving  another  notice  asking  for 
insurance  information  when  they 
thought  they  had  already  provid(;d  such 
information. 

As  discu.ssed  above  in  the  section-hv- 
.section  analysis  of  S  1024. 37(c)(1).  some 
indn.strv  commenters  urged  the  Bureau 
to  withdraw  the  re(|uirement  that  a 
servicer  send  a  borrower  a  second  notice 
before  charging  a  borrower  for  forcc;- 
jjlaced  insurance.  As  the  Bureau 
observed  in  the  sec:tion-hv-section 
analysis  of  ^  1024. 37(c)(1).  Congre.ss 
sjjecifically  reejuired  that  two  notices  he 
l)rovided  before  a  servicer  charges  a 
liorrower  for  force-})laced  insurance.  For 
rea.sons  discu.ssed  above,  the  Bureau 
does  not  believe  that  varying  from  this 
.statutory  scheme  is  appropriate. 

Further,  comments  from  two  large  force- 
])laced  insurance  providers  suggest  that 
at  least  l)y  the  time  of  the  second  notice, 
.servicers  will  he  able  to  provide 
borrowers  with  a  reasonal)le  estimate  of 
th(!  cost  of  the  force-placed  insurance. 

.so  that  tlie  second  notice  will 
complement  tin;  first."'  Accordingly, 
the  Bureau  is  adopting  §  1()24.37((1)(1) 
as  pro]K)sed  with  an  adjustment  to 
emphasize  that  a  servicer  mav  not 
charge  a  borrower  for  forc:e-placed 
insurance  unle.ss  it  has  delivered  or 
maihsd  the  second  written  notice  at  least 
l.l  days  prior  to  imposing  such  charge. 

37(d)(2)  Content  of  Reminder  Notice 

The  Bureau  proposed  1024. 37(d)(2) 
to  address  the  content  of  the  second 
reepured  notice.  Propo.sed 
§  l()24.37(d)(2)(i)  would  have  .set  forth 
the  information  that  a  servicer  must 
provide  in  the  written  notice  e.stahlished 
by  section  (i(/)(l)(B)  of  RFSPA  to  a 
borrower  from  whom  the  .serx  icer  has 
not  received  any  insurance  information. 
Proposed  §  l()24.37(d)(2)(ii)  would  have 
set  forth  the  information  required  where 
the  servicer  received  insurance 
information  from  the  borrower  within 
30  days  after  delivering  to  tin;  borrower 
or  placing  in  the  mail  the  written  notice 
.set  forth  §  l()24.37(c)(l  )(i),  hut  not  was 
not  able  to  verify  that  the  borrower  has 
hazard  insurance  in  place  continuously. 

Pro])osed  §  l()24.37(d)(2)(i)  would 
have  recpiired  that  if  a  servicer  that  has 


' ' '  TIu!  commonliii's  .suj^jiostod  that  if  tho  liunMU 
was  S'dng  to  ado))!  IIk!  ri!(|iiir(!nu!nl  that  sca  vicurs 
mils!  pnividi!  tlm  actual  cos!  (or  {’ood  faitli  osliniato 
of  tiu!  cost)  of  forc(!-))lacod  insurance,  tlio 
r(!(|uirt!inonl  sliould  ho  limitod  to  tlio  socoiul  notice. 


not  received  any  insitrance  information 
from  tin;  borrower  within  30  days  after 
delivering  or  placing  in  the  mail  the 
notice  recjuired  pnrsiiani  to 
5^  1024.37(c)(l)(i),  the  .servicer  must 
])rovide  a  ntminder  notice  tlnil  contains 
the  di.sclosures  forth  iti 
S  1024.37(c)(2)(ii)  to  (c)(2)(xi),  the  date 
of  the  notice,  iind  a  .stateimml  that  the 
notice  is  the  second  and  final  notice. 

'file  Bureau  explained  in  tin;  ])ro])o.sal 
that  it  ludieves  that  the  dtite  of  the 
notice  :md  a  statement  that  the  notice  is 
the  second  and  final  notice  heljfs  to 
distinguish  the  notice  from  the  notice 
re(|uired  pursuant  to  l()24.37(c)(l)(i). 
Moreover,  because  the  servicer  would 
not  have  received  anv  insurance 
information,  the  Bureau  believed  it 
would  he  a])pro})riate  to  refjuire  the 
servicer  to  jfrovide  the  di.scio.snres  set 
forth  in  §  l()24.37(c)(2)(ii)  to  (c)(2)(xi)  in 
the  second  written  notice  sent  to  a 
borrower  who  has  not  sent  the  stnvicer 
;mv  insurance  information  in  response 
to  the  fir.st  written  notice. 

Pro])o.sed  ^  l()24.37(d)(2)(ii)  would 
have  retpiired  that  if  a  servicer  hits 
received  insurance  inforniiition  from  the 
borrower  within  30  days  after  delivering 
to  th(!  borrower  or  j)l<icing  in  the  mail 
the  written  notice  std  forth  in 
§  1 024.37(c)(l  )(i),  hut  has  not  hium  tihle 
to  verify  that  the  horntwer  h;is  haztird 
insttrance  in  plact;  continiionsly,  then 
the  s(;rvicer  must  deliver  or  plact;  in  the 
tnail  cl  written  notice  th;it  contains  the 
following:  (1)  The  date  of  the  tiotice:  (2) 
a  statement  that  the  notice  is  the  second 
and  final  notice;  (3)  the  disclosures  .set 
forth  iti  §  ]()24.37(c)(2)(ii),  (c)(2)(iii), 
(c)(2)(iv).  and  (c)(2)(xi);  (4)  a  statement 
that  the  servicer  has  received  the  hazard 
insurance  information  that  the  borrower 
provided;  (.'j)  a  statement  that  indicates 
to  the  borrower  that  the  servicer  is 
unable  to  verify  that  the  borrower  has 
hazard  insurance  in  place  continnously: 
and  (ti)  a  statement  that  the  borrower 
will  he  charged  for  insurance  the 
servicer  obtains  for  the  jjeriod  of  time 
where  the  servicer  is  unable  to  verify 
hazard  insurance  coverage  unless  the 
borrower  provides  the  servicer  with 
hazard  insurance  inform;ition  for  such 
period. 

As  described  above  in  the  section-hv- 
section  analvsis  of  4?  1024. 37(c)(2),  a 
number  of  industry  commenters 
retiuesled  the  Bureau  to  withdraw  the 
retjuirement  to  ])rovide  the  cost  of  force- 
pliiced  insurance  (or  a  good  faith 
estimate  of  the  c:ost)  and  to  permit 
servicers  to  include  additional 
information  in  the  force-placed 
insurance  notices  the  Bureau  jiropo.sed. 
For  rea.sons  discu.ssed  above,  the  Bureau 
is  keeping  the  retjuirement  to  ])rovide 
the  cost  of  force-placed  insurance 


(revised  to  refer  to  a  “rea.sonahle 
estimate”  rather  than  a  “good  faith 
estinicite”)  in  the  .second  notice  and  not 
])ermitting  a  servicer  to  include 
iidditional  information  in  a  second 
reminder  notice.  'I’he  BurecUi  hits  also 
added  new  comment  37(d)(2)(i)(D)-l  to 
clarify  what  a  “reasontihle  estimate” 
means. 

37(d)(3)  Format 

As  previously  discu.ssed.  the  Bureau 
])ropo.sed  new  1024. 37(c)(3)  and 
(d)(3)  in  parallel  to  implement  section 
(i(/)(1).  Propo.sed  §  1024.37(d)(3)  would 
have  provided  that  the  disclosures  .set 
forth  in  ])ro])o.sed  §  1024.37(d)(2)(i)  niii.st 
he  in  a  format  substantially  similar  to 
form  M.S-3(B),  and  the  di.sclosures  set 
forth  in  §  1024.37(d)(2)(ii)  must  he  in  a 
format  he  suh.stantially  similar  to  form 
MS-3((]).  Propo.sed  §  1024. 37(d)(3) 
would  have  ])rovid(!d  that  disclosures 
retpiired  by  ^  1024.37(d)(2)(i)(B), 
(d)(2)(ii)(B).  and  (d)(2)(ii)(F)  mu.st  he  in 
hold  text.  The  Bureau  oh.served  in  the 
proposal  that  the  reasons  the  Bureau 
])rovided  for  requiring  the  use  of 
liighlighting  (hold  tttxt)  for  jjurpo.ses  of 
§  1024.37(c)(3)  also  applied  to 
§  1024.37(e)(3).  As  discus.sed  above,  the 
Bitreai!  has  made  changes  to 
S  1024.37(t:)(3)  in  adopting 
^  1024.37(c)(3).  and  the  Bureau  is 
making  coidbrming  changes  to 
4?  1024.37(d)(3). 

37(d)(4)  Updating  Notice  With  Borrower 
hdbrmation 

The  Bureau  projiused  4}  1024.37(d)(4) 
to  provide  that  if  a  .servicer  receives 
hazard  insurance  information  from  :t 
borrower  after  the  .second  written  notice 
retptired  pursuant  to  4}  1024.37(d)(1)  has 
been  put  into  production,  the  servicer  is 
not  required  to  update  the  notice  .so  long 
as  the  notice  was  put  into  production 
within  a  reasonable  time  prior  to  the 
servicer  delivering  the  notice  to  the 
borrower  or  ])lacing  the  notice  in  the 
mail.  The  Bureau  proposed  related 
commentarv.  comment  37(d)(4)-l.  that 
would  have  provided  that  five  days 
prior  to  the  deliverv  or  mailing  of  the 
seettnd  notice  is  a  reasonable  time  and 
invittul  comments  on  whether,  in 
certain  circumstances,  a  longer  time 
frame  is  reasonable. 

As  discu.ssed  above,  the  Biireiui 
oh.serv(!s  that  one  of  the  mininnun 
consumer  protection  ])nrpo.ses  (Congress 
intended  to  establish  by  creating  new 
servicer  duties  with  respect  to  a 
.stii  vicer’s  purchast!  of  force-placed 
insurance  is  to  provide  a  borrower  with 
rea.sonahly  accurate  information  about  a 
servicer’s  grounds  for  ])urcha.sing  forc:e- 
])laced  insurance.  The  Bureau  believes 
that  a  servicer  has  a  dntv  to  ensure  that 
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the  .second  notice  contains  reasonably 
accurate  information  about  an 
individual  borrower's  hazard  insurance 
.status.  Therefore,  the  Hureaii  Ixdieves 
that  a  servicer  has  a  duty  to  ui)date  the 
second  notice  if  it  receives  new 
insurance  information  about  a  borrower 
after  sending  the  first  written  notice  to 
the  borrower.  The  Hureau.  however, 
observed  in  the  proposal  that  a  servicer 
might  have  to  ])repare  the  written  notice 
in  advance  of  sending  it.  Accordinglv. 
the  Bureau  explained  that  it  helicived 
that  it  was  ap])ro|)riate  to  i:reate  a  .safe 
harhor  of  five  days  to  ])rotect  a  servicer 
acting  diligently  from  ex])osure  to 
|)otential  litigation  if  the  information  the 
servicer  provided  in  the  second  notice 
turns  out  to  be.  in  fact,  inaccurate,  due 
to  information  about  a  borrower's 
hazard  insurance  it  receives  suh.seciuent 
to  i)utting  the  .second  notice  into 
|)roduction. 

One  force-placed  insurance  ])rovider 
and  two  national  trade  associations 
representing  the  mortgage  industrv 
recommended  the  Bureau  withdraw 
propo.sed  ^  11)24. 37(d)(4)  or.  in  the 
alternative,  (jxpand  the  safe  harbor  to  10 
days,  excluding  legal  holidays. 

.Saturdavs  and  Sundavs.  because  .some 
servicers  u.se  third-])artv  .service 
provichii's  to  pre|)are  forc(!-placed 
insurance  notices  and  need  a  pmiod  of 
longer  than  5  da  vs  to  i)re|)are  the 
notices.  The  force-placed  insurance 
provider  contended  that  servicers  an; 
going  to  update  the  second  notice  or  not 
send  the  second  notice  at  all  if  they 
have  received  verification  of  a 
borrower's  hazard  insurance  because 
they  would  not  want  to  send  their 
customers  unnecessary  notices.  Two 
other  force-placed  insurance  providers 
also  recommended  that  the  safe  harbor 
be  expanded  to  10  days  from  the  date 
that  a  borrower's  insurance  is  verified, 
but  did  not  indicate  whether  10  days 
should  exclude  legal  holidavs, 

Saturdavs.  and  Sundays. 

The  Bureau  observes  that  as  di.scussed 
above,  the  intent  of  §  1024.37(d)(4)  is  to 
create  a  safe  harbor  to  j)rotect  servicers 
who  are  diligent  in  ensuring  that 
horrowers  njceive  niasonablv  accurate 
information  from  potcmtial  litigation 
risk.  Accordinglv,  the  Bureau  is 
concerned  that  a  10-day  safe  harbor, 

(!ven  one  that  includes  legal  public 
holidays.  Saturdays  and  Sundays, 
woidd  he  overbroad  and  give  the  b(!nefit 
of  the  safe  harbor  to  .servicers  who  an; 
not  diligent  in  ensuring  that  borrowers 
receive  accurate  information.  But  the 
Bureau  has  concluded  that  servicers  that 
u.se  third-party  service  providers  to 
j)rej)are  force-placed  insurance  notices 
could  reasonably  retjuire  more  than  ,'5 
days  to  jnepare  the  second  written 


notice  in  a  timely  manner.  e.s])(!clallv  a 
fiv(!-dav  |)eriod  that  includes  a  legal 
l)ublic  holiday.  Saturday,  or  Sunday. 
Accordingly,  the  Bureau  is  adoj)ting 
proposed  comnumt  37(d)(4)-l  with  a 
change  to  clarify  that  the  .'j-dav  period 
exclud(\s  higal  public  holidays, 

.Saturdays,  and  Sundays.  The  Bureau 
hiilieves  this  adjustment  strikes  the  right 
balance  betwecai  achi(!ving  the 
consumer  protection  of  i)roviding  a 
borrower  with  accurate  information 
about  a  servic(!r's  grounds  for 
purchasing  force-placed  insurance  and 
providing  diligent  servicers  with  a  safe 
liarbor  from  i)otential  litigation  risk. 

37(e)  Renewal  or  Rejdacement  of  Force- 
Placed  Insurance 

The  Bureau  projjosed  §1024. 37(e)  to 
])rohibit  a  .servicer  from  charging  a 
l)orrower  for  the  replacement  or  nmewal 
of  an  existing  force-placed  insurance 
policy  unhxss  certain  procedural 
requirements  are  followed  as  sp(!cified 
in  projjosed  §  1024. 37(e).  The  Bureau 
proposcul  the  nujuirements  bec;ause  |)re- 
l)ropo.sal  outreach  suggested  that  there 
is  no  widesjjread  industry  .standard  that 
ap])lie.s  to  renewal  procedur(;s  for  forf.e- 
])lac(!d  insurance.  Moreover, 
commi.ssions  and  reinsurance 
agreements  may  create  .strong  incentives 
at  remnval  as  wcdl  as  at  original 
placement.  The  Bureau  believes  that  the; 
renewal  notice  is  authorized  under 
RlvSPA  .s(!ction  (»(/),  which  i)rovide.s  that 
a  servicer  does  not  have  a  niasonable 
basis  to  obtain  force-placed  insurance 
unless  certain  notice  re{]ui remen ts  are 
met,  and  does  not  limit  such 
reejuirements  to  the  first  time  a  .servicer 
obtains  and  charges  a  borrower  for 
force-placed  insurance.  The  Bureau  has, 
however,  made  certain  adjustments  to 
the  notice  and  procedure  recpiirements 
set  forth  in  RESPA  .section  ()(/).  as 
de.scribed  below,  to  account  for  the  fact 
that  in  the  case  of  the  renewal  of  forced- 
placed  insurance,  tin;  borrower  aln;adv 
will  have  received  at  least  two  prior 
force-])laced  insurance  notices.  Section 
1024.37(e)  is  further  authorized  under 
sections  0(j)(3),  ()(k)(l)(E),  and  10(a)  of 
RE.SPA  as  nec(!s.sary  and  aj)])ropriate  to 
achieve  the  consniiKir  protection 
purpo.s(!.s  of  RESPA,  including  avoiding 
unwarranted  charges  and  fees  and 
ensuring  the  provision  to  borrowcjrs  of 
accurate  and  relevant  information.  As 
discu.ssed  Ixdow,  the  Bureau  is  adopting 
l)ropo.sed  §  1024.37(e)  generally  as 
jiroposed  with  a  few  changes  to  address 
issues  that  were  rai.sed  in  comments. 

37(e)(1)  In  general 

The  Bureau  ])ro|)o.sed  §  1024.37(e)(l ) 
to  provide  that  that  a  servicer  mav  not 
charge  a  borrower  for  renewing  or 


n!])lacing  existing  force-placed 
insurance  unle.ss:  (1)  The  .scn  vicia- 
delivers  or  places  in  the  mail  a  written 
notice  to  the  borrower  with  the 
disclosures  set  forth  in  §  1024.37(e)(2)  at 
least  4.'i  days  before  the  jiremium  charge 
or  anv  fee  is  assessiid;  and  (2)  during  the 
4.')-day  notice  jjeriod,  the  .servicer  has 
not  received  evidence  that  tin;  borrower 
has  obtained  hazard  insurance.  Tlu! 
Bureau  .stated  in  the  ])ropo.sal  that  it 
Ixdieved  that  the  ])rocedur(!.s  it  ])ropo.sed 
conc(!rning  renewal  and  replacement 
wonld  provide;  advance  notice  to  allow 
a  borrower  the  time  the  borrower  mav 
need  to  buy  hazaril  insurance  before 
being  charged  again  for  the  cost  of  force- 
placed  insurance  at  renewal  or 
replacement. 

The  Bureau  did  not  believe  a  servicer 
shouhl  have  to  wait  until  the  end  of  the 
notice  period  before  charging  a  borrower 
for  the  cost  of  renewing  the  force-placed 
insurance  if  a  borrower  has  confirmed 
that  there  was  a  gap  in  coverage  with 
resp(;ct  to  a  borrower  who  obtains 
hazard  insurance  after  receiving  the 
renewal  notic:e.  Accordingly,  the  Bureau 
pro])o.sed  §  1()24.37((;)(1  )(iii)  to  ])ermit  a 
servicer  who  has  ren(;wed  or  replaced 
(;xisting  force-|)laced  insurance  during 
the  notice  ])eriod  to  charge  a  borrower 
for  .such  renewal  or  replacement 
])romptly  after  a  .servicer  receives 
verification  that  the  hazard  insurance 
ohtaim;d  by  a  borixnver  did  not  ])rovide 
a  borrower  with  insurance;  coverage;  fe)r 
any  ])e;rie)el  e)f  time;  fe)lle)wing  the; 
e;xpiratie)n  e)f  the;  e;xisling  fe)re;e;-plae:e;el 
in.surane:e;.  notwithstaneling 
§  1024.37(e;)(l  )(i)  emel  (e;)(l)(ii).  The; 
Bure;an  pre)])e).se;el  e:omme;nt  37(e;)(l )(iii)- 
1  to  jneeviele  an  e;xam))le;  e)f  what  this 
means. 

Twe;  national  traele  a.sse)e:iatie)ns 
representing  the;  me)rtgage  inelustrv 
eebserveel  that  it  is  e;e)nnnon  inelustrv 
])rae:tie;e;  fe)r  a  servie:er  to  senel  re;newal 
ne)tice;  te;  borrowe;r.s  but  urgeel  that  the 
Bure;au  permit  servie:e;r.s  te;  ediarge  a 
be)rre)we;r  fe)r  the  renewal  e)f  existing 
fe)re:e;-])lae:e;el  in.surane;e;  at  the;  time;  of 
jnireliase;  be;e;au.se  a  .se;rvie:e;r  shoulel  not 
have;  te;  ineair  the;  burelen  e)f  ne)t  being 
able;  te;  impe)se;  a  e:h<irge;  e)n  ii  be)rre)wer 
re;late;el  to  fe)re:e;-plae:e;el  insuranea;  at  the; 
time;  e)f  re;ne;wal  e)r  re;plae;e;me;nt.  The; 
Bnre;;eu  ele;e:line;.s  te;  me)eiify  the;  pre)])e).sal 
he;e:an.se  the;  Bnre;au  belie;ve;.s  impeesing  a 
notice  ])e;rie)el  elnring  whie:h  a  se;rvie;e;r  is 
])re)hibite;el  freem  enlarging  a  be)rre)we;r  fe)r 
fe)re;e;-plae:e;el  insuranea;  is  a])pre)priate; 
iinel  neea;.ssarv  te;  hel])  a  beerreewer  ave)iel 
the;  ea).st  ;i.sse)e:iate;el  with  the;  be)rrowe;r's 
se;rviea;r  renewing  or  re))lae:ing  the; 
be)rre)we;r's  hazeerel  insuranea;.  The; 
Bureau  further  ne)tt;.s  that  a  service;!'  earn 
proviele  the;  4.')-eiay  notiea;  in  aelvanea;  e)f 
the  expiratie)!!  of  the;  eairrent  forea;el 
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place  coverage,  and  accordingly, 
disagrees  that  §  1024. 37(e)(1)  would 
invariably  prohibit  a  servicer  from 
im])osing  a  charge  on  a  borrower  related 
to  force-])laced  insurance  at  the  time  of 
nmewal  or  replaccmient.  Accordinglv. 
the  Bnnnm  is  adopting  §  1  ()24.37(e)(l )  as 
proposed,  except  technical  changtxs  to 
clarify  what  evidcmce  of  borrower’s 
coverage  means  for  S  1024.37(e)(1).  New 
comment  37(e)(l)-l  clarifies  that  a 
.servicer  may  recpiire  a  borrower  to 
provide  a  form  of  written  confirmation 
as  described  in  comment  37(c)(l)(iii)-3 
and  may  reject  evidence  of  coverage 
submitted  by  the  borrower  for  the 
rea.sons  de.scribed  in  comment 
37(c)(l)(iii)-2.  Comment  37(e)(l  )(iii)  is 
ado])ted  as  pro])osed. 

37(e)(2)  Content  of  Renewal  Notice 

Proposed  1024.37(e)(2)  would  have 
nujuired  a  .servicer  to  provide  a  nnmb(!r 
of  the  disclosures  set  forth  in  in 
])roposed  §  1024.37(c:)(2)  in  the  renewal 
notice.  'I'he  Bureau  explained  in  the 
pro])osal  that  the  main  differenc:es 
between  the  disclosures  set  forth  in 
|)ro])osed  (5  1024.37(c)(2)  and  propo.sed 
(51024.37(e)(2)  are  that  in  proposed 
(5  1024.37((!)(2),  servicers  must  provide!  a 
.statement  that;  (1)  'I'he  .seirvicer 
])reviou.sly  obtained  insurance  on  the 
l)orrower'.s  ])roperty  and  as.sessed  the 
cost  of  the  insurance  to  the  borrower 
b(!cau.se  the  .servicer  did  not  have 
evid(!nce  that  the  borrower  had  hazard 
insurance  coverage  for  the  property;  and 
(2)  the  servicer  has  the  right  to  maintain 
insurance  by  renewing  or  r(!])lacing  the 
insurance  it  ])reviou.sly  obtained 
h(!(;ause  insurance  is  reejuired.  'Die 
Bureau  believes  the  differences  are 
necessary  to  distinguish  the  notice 
reejuired  pursuant  to  propo.sed 
(51024.37(e)(1)  from  the  notice  recjiured 
pursuant  to  projjo.sed  (5  1024.37(c)(1). 
'I’he  proposed  requirement  in 
(5 1024.37(c)(2)(ix)  conc(!rning  provision 
of  the  cost  of  the  force-pla(;ed  insurance, 
.stated  as  an  annual  jjremium,  or  a  good 
faith  e.stimate  of  such  cost,  would  have 
heiiu  re])licated  in  j)roposed 
§  1024.37(e)(2)(vii),  with  related 
commentary  that  would  have  explaimKl 
that  the  good  faith  re(|uirement  set  forth 
in  (5 1024.37(e)(2)(vii)  is  the  same  good 
faith  re(juirement  .set  forth  in 
(5l024.37(c)(2)(ix). 

The  comments  the  Bureau  rec(!ived 
with  resp(!ct  to  the  content  of  the  force- 
placed  insurance  noti(;es  under 
(5 1024. 37(c)(2)  (y.e.,  comments  about  the 
r(!(|uirement  to  ])rovide  a  good-faith 
(istimate  and  reciuests  to  he  allowed  to 
provide  additional  information)  also 
ap])ly  to  projjosed  (5 1024. 37(e)(2).  The 
Bureau  believes  that  the  burden  of 
jM'ovidiug  a  good  faith  estimate  is  lower 


for  ])urpo.ses  of  (5 1024.37(e)(2)  than  for 
purposes  of  jiroviding  such  an  e.stimate 
for  pur]K)se.s  of  (5 1024.37(c)(2)  hecau.se  a 
s(!rvicer  can  provide  such  an  estimate 
ha.sed  on  the  amount  of  current 
premiums.  Accordingly,  the  Bureau  is 
ado])ting  this  rcupurement  in  the  final 
rule  (revised  to  refer  to  a  “reasonable 
estimate”)  and  mad(!  technical  changes 
in  related  commeutary  to  reflect  this 
revision.  For  reasons  discus.sed  above, 
the  Bureau  is  not  p(!rmitting  a  servicer 
to  include  additional  information  in  the 
notice  reciuired  by  (5  1024.37(e)(1).  But, 
as  discussed  above,  the  Bureau  is 
adopting  new  (5 1024.37(e)(4)  to  permit 
servicers  to  provide  additional 
information  in  the  same  transmittal  the 
servicer  uses  to  jjrovide  the  replacement 
or  ninewal  notice. 

37(e)(3)  Format 

Proposed  (5 1024.37(e)(3)  woidd  have 
provided  that  that  the  di.sclosures  set 
forth  in  (5 1024.37(e)(2)  must  he  in  a 
format  suhstantiallv  similar  to  form  MS- 
3(13),  .set  forth  in  a])pendix  MS-3.  It  also 
stated  that  di.sclosures  made  pursuant  to 
Sl024.37(e)(2)(vi)(B)  and  37(e)(2)(vii) 
must  he  in  hold  text,  and  disclosures 
made  pursuant  to  (5 1024.37(e)(2)(iv) 
must  he  in  hold  text,  exce])l  that  the 
physical  addre.ss  of  the  |)roperty  mav  he 
in  regular  text.  Because  propo.sed 
(51024.37(e)(3)  parallehul  proposed 
(5(5 1024.37(c)(3)  and  (d)(3),  the  Bureau  is 
ado])ting  (5 1024.37(e)(3)  with  change  to 
conform  to  changes  made  in 
(51024.37(c)(3)  and  (d)(3). 

37(e)(4)  ('.om])liance 

Proposed  (5  1024.37(e)(4)  would  have 
])rovided  that  before  tlu!  first 
anniversary  of  a  servic;er  obtaining 
force-placed  insurance  on  a  borrower’s 
pro])erty,  the  .servicer  shall  deliver  to 
the  borrower  or  ])lace  in  the  mail  the 
notice  nxpured  hv  (5 1024.37(e)(1). 
Further,  propo.sed  (5 1024.37(e)(4)  would 
have  jH'ovided  that  a  servicer  is  not 
re(|uired  to  com])ly  with  (5 1024.37(e)(1) 
before  charging  a  borrower  for  renewing 
or  rej)lacing  existing  force-j)laced 
insurance  more  than  once  every  12 
months. 

'I’he  Bureau  explained  that  the  Bureau 
did  not  believe  receiving  more  than  one 
renewal  or  riiplacement  noli(;e  in  a  12- 
month  period  was  nece.ssary  h(!i:ause 
borrowers  should  he  able  to  retain  the 
first  notice  under  proj)o.sed 
(51024.37(e)(1),  including  the  co.st  or 
e.stimate  information,  for  future 
reference.  'I'lie  Bureau  also  noted  that 
some  small  .servic(!r.s  who  participated 
in  the  Small  Business  Review  Panel 
expres.sed  concerns  about  the  co.st  of 
sending  renewal  notices  over  a  12- 
month  ])eriod  hecau.se  unlike  large 


.servicers,  a  number  of  small  servicers 
purchase  for(;e-placed  insuranc.e 
policies  that  would  have  to  he  renewed 
monthly.  'I’he  Bureau,  however, 
solicited  comments  on  whether 
providing  the  renewal  or  replacement 
notice  once  during  a  12-month  period 
would  adiKjuately  inform  borrowers 
about  the  costs,  benefits,  and  risks 
as.so(;iated  with  servicers’  renewal  or 
replacement  of  existing  force-|)la(;(!d 
insurance. 

One  large  force-placed  insurance 
provider  commented  that  one  notice  ])er 
year  is  sufficient  to  remind  borrowers 
without  overly  burdening  the  servicer  or 
potentially  inundating  borrowers  with 
multiple  and  repetitive  notices.  In 
contrast,  a  .state  consumer  groiq) 
asserted  that  one  notice  over  a  12-month 
period  may  not  he  enough  to  aikiquatelv 
inform  borrowers  of  the  (;ost.s,  benefits, 
and  risks  of  servicer’s  renewal  or 
replacement  of  force-])laced  insurance 
and  urged  the  Bureau  to  require  a 
.servicer  to  jirovide  at  lea.st  two  renewal 
notices  over  a  12-month  period  to 
inform  borrowers  of  the  force-placed 
insurance  premium  they  would  hi! 
charg(!d. 

'Fhe  Bureau  has  further  considered  the 
issue  hut  continues  to  h(!li(!ve  for  the 
reasons  stated  in  the  proposal  that  one 
annual  r(!newal  notice  will  adequatelv 
inform  borrowers  of  the  costs,  benefits, 
and  risks  of  servicer’s  renewal  or 
repla(;ement  of  force-])lac.ed  insurance. 
Additionally,  the  Bureau  notes  that  in 
conjunction  with  the  Bureau’s  periodic 
statement  ride,  most  borrowers  whose 
servicers  are  charging  them  for  for(;e- 
l)la(;ed  insurance  will  he  made  aware  of 
that  fact  because  a  .servicer  will  he 
reijuired  to  list  forc:e-placed  insurance 
charges  on  periodic  statements. 
Accordingly,  the  Bureau  is  adopting 
proposed  (5 1024. 37(e)(4)  as  propo.sed, 
reiiumhered  as  (5  l()24.37(e)(.'))  in  the 
final  rule. 

37(f)  Mailing  the  Noti(;e.s 

.Section  0(/)(l)  of  RE.SPA,  discussed 
previously,  establishes  that  servicers 
must  use  first-class  mail  to  send  the 
noti(;e.s  established  by  section  (>(/)(!)( A) 
and  (13)  of  RE.SBA.  'I’he  Bureau  propo.sed 
to  implement  this  aspect  of  .section 
(j(/)(l)  of  RE.SBA  by  adding  new 
(5 1024.37(1)  to  provide  that  if  a  servicer 
mails  a  notic.e  reiinired  |nusuant  to 
(5 1024.37(c)(l)(i).  (d)(1).  or  (e)(1)  of  this 
section,  a  servicer  must  use  a  class  of 
mail  not  less  than  first-class  mail. 

As  discu.ssed  above,  the  Bureau 
believes  that  it  is  necessary  and 
appropriate  to  achieve  the  purposes  of 
RE.SBA  to  allow  .servi(;er.s  to  transmit  the 
force-})laced  notices  requir(!d  under 
(5 1024.37  by  a  class  of  mail  better  than 
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first.  The  Bunnm  oh.served  in  the 
propo.sal  tliat  although  the  notice 
nupiired  by  ])ropo.so(i  §  l()24.37(e)(l )  is 
not  nupiired  by  RFSl’A,  applying  the 
.same  mailing  nupiirements  to  all  notices 
muter  1024.37  would  iacilitate 
compliance  by  promoting  consi.stency. 

The  Bnrean  did  not  receive  any 
comments  on  jiroposed  1024.37(11  and 
is  adopting  ^  1024.37(f)  as  jiroposed. 

37(g)  (Cancellation  of  Force-Placed 
Insurance 

Section  14(i3(a)  added  new  section 
()(/)( 3)  to  RESPA.  which  states  that 
within  l.'i  davs  of  receipt  by  a  servicer 
of  confirmation  of  a  borrower’s  exi.sting 
insurance  c:overage.  the  .servicer  must: 

(1)  Terminate  the  force-placed 
insurance:  and  (2)  refund  to  the 
borrower  all  force-placed  insurance 
premium  charges  and  related  fees  paid 
hy  the  borrower  during  any  period  in 
which  the  borrower's  insurance  and  the 
force-placed  insurance  were  both  in 
effect.  The  Bureau  projiosed 
1024.37(g)(l )  and  (2)  to  imjilement 
section  (i(/)(3)  of  RESPA.  .Section 
l()24.37(g)(l)  and  (2)  would  have 
provided  that  within  l.'i  days  of 
receiving  verification  that  the  borrower 
has  hazard  insurance  in  place,  a  servicer 
must  cancel  force-jilaced  insurance 
obtained  for  a  borrower’s  jiropertv  and 
for  any  jieriod  during  which  the 
borrower’s  hazard  insurance  was  in 
jilace.  ndund  to  the  borrower  all  force- 
placed  insurance  premium  charges  and 
relatcul  fees  paid  by  the  borrower  for 
such  period.  Projiosed  5^  1024. 37(g)(2) 
would  have  also  recpiired  a  .servicer  to 
remove  all  force-jilaced  insurance 
charges  and  related  fees  that  the  servicer 
has  asses.sed  to  the  borrower  for  anv 
jieriod  during  which  the  borrower’s 
hazard  insurance  was  in  jilace  from  the 
borrower’s  account.  The  Bureau  believes 
that  ("ongress.  by  establishing  the  duty 
to  jirovide  a  full  refund  of  the  force- 
jilaced  insurance  jiremium  and  related 
charges  jiaid  by  a  borrower  for  anv 
jieriod  of  time  during  which  the 
liorrower’s  hazard  insurance  coverage 
and  the  force-jilaced  insurance  coverage 
were  both  in  effect,  ahso  intended  to 
establish  the  dntv  to  remove  a  jiremium 
charge  or  fee  related  to  force-jilaced 
insurance  for  such  jieriod.  Accordinglv, 
the  Bureau  intei  jirets  the  statutory  duty 
to  jirovide  such  refund  to  include  the 
duty  to  remove  all  force-jilaced 
insurance  jireniinm  charges  and  related 
fees  charged  to  a  borrower’s  account  for 
any  jieriod  during  which  the  borrower’s 
hazard  insurance  coverage  and  the 
force-jilaced  insurance  coverage  were 
both  in  effect. 

.Several  indu.stry  commenters  asserted 
that  a  borrower  should  not  have  an 


unconditional  right  to  receive  a  refund 
for  all  force-jilaced  insurance  jiremium 
charges  and  related  fees  jiaid  by  the 
borrower  during  any  jieriod  of 
overhijijiing  coverage.  They  asserted 
that  it  would  not  be  reasonable  for  a 
servicer  to  absorb  the  cost  of  the  refund 
if  a  borrower  does  not  jirovide  evidence 
of  insurance  in  a  timely  manner  or  if  a 
servicer  had  a  reasonable  basis  to 
jiurcha.se  force-jilaced  insurance.  .Some 
commenters  asserted  that  an 
unconditional  right  to  a  refnnd  would 
encourage  borrowers  to  act  irresjionsibly 
by  not  jiroviding  evidence  of  insurance 
in  a  timely  manner.  One  state  housing 
finance  agency  and  a  force-jilaced 
insurance  jirovider  suggested  that 
servicers  needed  l.'i  business  days  to 
cancel  force-jilaced  insurance  and 
jirovide  a  borrower  with  refunds  in  an 
orderly  manner  and  asked  the  Bureau  to 
adju.st  the  timelines  accordingly. 

The  Bureau  is  finalizing  §  1024. 37(g) 
as  jirojio.sed,  with  adjustments  to  the 
regulatory  language  for  clarity.  While  a 
number  of  commenters  indicated  that 
they  understood  “receiving  verification 
that  the  borrower  has  hazard  insurance 
in  jilace”  meant  receiving  evidence  of 
insurance  coverage,  just  as  the  Bureau 
has  adju.sted  the  text  of 
^4}  1024.37(c)(1  )(iii).  (d)(2)(ii),  and 
(e)(l)(iii),  to  clarify  what  “receiving 
verification”  means,  the  Bureau  has 
made  similar  revisions  to  enhance  the 
clarity  of  1024.37(g). 

Additionally,  in  finalizing 
^  1024.37(g)(2),  the  Bureau  has  rejilaced 
the  jirojiosed  jihrase  “for  any  jieriod 
during  which  the  borrower’s  hazard 
insurance  was  in  place”  with  the  jihrase 
"for  any  jieriod  of  overlajijiing 
insurance  coverage”  because  the  Bureau 
believes  the  language  “jieriods  of 
overlajijiing  coverage”  more  closely 
aligns  with  the  statutory  language  “any 
jieriod  during  which  the  borrower’s 
insurance  coverage  and  the  forc.e-jilaced 
insuranc:e  coverage  were  each  in  effect” 
in  RESPA  .section  (i(/)(3).  The  Bureau  is 
adopting  new  comment  37(g)(2)-l  to 
exjiiain  what  “jieriod  of  overlajijiing 
insurance  coverage”  means  for  jini  jioses 
of  §  1024. 37(g)(2).  The  Bureau,  however, 
is  not  adojiting  jirojiosed  comment 
37(g)-l  because  ujion  further 
consideration,  the  Bureau  believes  that 
further  elaboration  on  what  a  servicer 
must  do  to  coiujily  with  §  1024. 37(g)  is 
not  recjuired. 

With  resjiect  to  commenters  asserting 
that  a  borrower  should  not  have  an 
unconditional  right  to  a  full  refund  of 
force-jilaced  insurance  jiremiums  and 
related  fees  jiaid  by  the  borrower,  the 
Bureau  notes  that  section  ()(/)(3)  of 
RESPA  exjiressly  e.stablishes  that  a 
borrower’s  right  to  a  full  refund  for  anv 


jieriod  during  which  the  borrower’s 
liazard  insurance  and  the  force-jilaced 
insurance  were  both  in  effect  is  an 
unconditional  one.  Moreover,  based  on 
consumer  testing  and  other  outreach, 
the  Bureau  is  skejitical  that  the  statutorv 
regime  will  cause  borrowers  to  be  less 
diligent  in  resjionding  to  notices  from 
their  servicers  asking  them  to  jirovide 
evidence  demon, strating  insurance 
coverage  and  result  in  servicers  having 
to  ab.sorb  significant  costs. 

As  discu.ssed  above,  across  all  rounds 
of  testing,  jiarticijiants  uniformly 
luuler.stood  the  timeliness  of  their 
respon.se  ujion  the  receijit  of  force- 
jilaced  insurance  notices  affected 
whether  or  not  they  would  have  to  jiay 
for  force-jilaced  insurance.  All 
jiarticijiants  said  they  would  take 
immediate  action  because  they  did  not 
want  to  bear  the  exjien.se  of  force-jilaced 
insurance.' The  uniformity  of  the 
resjionses  sujijiorts  the  Bureau’s  belief 
that  the  substantially  higher  cost  of 
force-jilaced  insurance  jirovides 
borrowers  with  a  natural  incentive  to 
jirovide  their  .servicers  with  evidence  of 
insurance  coverage  in  a  timelv  manner. 

Further,  based  on  outreach  the  Bureau 
has  done  with  force-jilaced  insuranc:e 
jiroviders  and  servicers,  as  well  as  based 
on  jiublic  statements  made  by  the.se 
entities  and  comment  letters  the  Bureau 
has  received  from  indu.stry,  the  Bureau 
observes  that  the  tvjiical  force-jilaced 
insurance  on  the  market  jirovides  for 
flat  cancellation  (/.e..  the  force-jilaced 
insurance  jirovider  jirovides  a  full 
refnnd  of  force-jilaced  insurance 
jiremiums  jiaid  by  the  borrower  for  anv 
jieriod  of  time  where  the  force-jilaced 
insurance  and  the  borrower’s  hazard 
insurance  coverage  were  both  in 
effect)."-'  Accordingly,  the  Bureau  does 

"-ICK  Int'l.  Inc.,  StininidiT  ol  [•liulin’is:  Dasign 
tinil  Tasliiig  of  Morigiigd  Servicing  Disclosures  24- 
2i)  (.•Xug.  2012)  ("Mnero  Rniiorl").  ovailohle  al 
liltl>:/7\v\v\\.regnl(ilions.gov/ 
#’.docnmentDektil:n=CA-Pn-20l2-(H)33-(nH):i. 

"■‘.See  e.g.,  N.Y.  .Slate  Dop'l  ol  l-’in.  Serviciis. 
Ti‘slimonv  of  john  Frol)os(c  President  of  Ainericnn 
S(H:nrilv  insnmnee  C.oinixniv  (ASKd  (i  ((les(:i'il)in<> 
that  it  ASIC  receives  prool  llial  there  was  no  ”ap 
ill  ha/.ard  insurance!  coverage!  ein  a  l)e)rie)we!r‘s 
pieepeaty,  A.SIC  re!lunels  .ill  re)re:e!-pliie;e!el  insnrane:e! 
pre!niinms  paiel):  sei^  <dso.  N.Y.  .Slate!  I)i!p'l  eil  l-'in. 
.Si!rvie:e!s.  Written  'I’estinionv  of  \'icliolns  Pastor  and 
Matthew  Prtx'inan  on  behalf  of  QPE  Insurance 
('.orporation  and  QIIE  PlliST  Insurance  Agency  l.'i 
(stilting  that  it  the!  heirrenve!!-  pre)viele!s  preieil Dl 
x  eihintiirv  insnraneie!  sne:h  that  the!re!  was  nei  lap.se!  in 
the!  veiinntarv  e:e)ve!riige!.  iill  pre!ininins  piiiel  hv  ii 
heirreiwe!!'  eir  eleelne:te!el  Irenn  a  horrower's  e!se:re)W 
iie:e:e)nnt  iiri!  re!lnnele!el,  re!g!irelle!.ss  eil  whe!n  the! 
he)rre)we!r  pre)viele!el  the  preieif  eil  veiinntarv  eaiveerage!) 
See  fnt1hei\  N.Y.  Stiite  Deep't  eil  l-’in.  .Seervieies. 
Writl('n  Testiinonv  of  Inslin  (irowlev  on  Ixdndfof 
Sel(x:l  Portfolio  Sen  icing.  Inc.  Ihdatis  Insurance 
Agency  Carp,  and  Pelatis  Insnranci:  Limited  5 
(stilting  that  it  provieleis  a  lull  riitnnct  i!(|nal  to  the! 
total  iiinonnt  of  lori:i!-))laceil  insnrane:e  preiiniiinis 
i;hiirgi!el  to  the  horroweer's  ace:onnt  lor  any  ])i!rioel 
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not  lielieve  that  servicers  will  have  to 
absorb  significant  costs. 

'I’be  bureau  further  declines  to  adju.st 
the  timeline  a  servicer  must  follow  to 
cancel  fore-])laced  insurance  and  refund 
force-place  ])renuum  charges  and 
ndated  fees  j)aid  by  the  borrower.  As 
discussed  above  in  the  section-by- 
■section  analysis  of  the  defined  term 
“Day”  in  ^  1024.31,  the  bureau  belicives 
that  Ciongress  intended  the  t(!rm  "day” 
by  itself  to  mean  a  calendar  day  for 
])iir])o.ses  of  RESPA.  The  l.'i-day 
timeline  for  cancellation  and  refund  is 
exj)rosslv  established  bv  section  (j(/)(3) 
of  RESPA. 

Further,  based  on  the  bureau's 
outreach  and  public  statements  made  by 
force-placed  insurance  providers  and 
.servicers,  the  bureau  understands  that 
.servicers’  purchase  of  force-placed 
insurance  is  generally  a  rare  occurrence. 
If  the  volume  of  force-plac:ement  is 
small  to  begin  with,  then  the  bureau  is 
skeptical  that  requiring  .servic;ers  to 
follow  the  .statutorily-])r(iscrib(!d 
timeline  would  overwhelm  a  servicer  or 
otherwi.se  impose  too  large  of  a  burden. 
Accordingly,  the  bureau  does  not 
ludieve  it  is  ai)j)ropriate  to  deviate  from 
the  statutory-determined  timeline  set 
forth  in  section  ()(/)(3). 

A  large  force-placed  insurance 
provider,  a  state  trade  association 
r(;))re.s(;nling  mortgage  lenders,  and  a 
bank  servicer  expressed  concern  that 
§  1024. 37(g),  as  proposed,  would  be 
construed  as  recpiiring  a  .servicer  to 
cancel  force-placed  insurance  and 
provide  a  full  refund  even  if  a 
borrower’s  hazard  insurance  policy  does 
not  meet  the  loan  contract’s 
recjnirements.  Although  the  bureau  does 
not  bcdieve  that  it  was  reasonable  to 
i:on.strne  propo.sed  ^  1024. 37(g)  to 
nupiire  a  servicer  to  cancel  force-])laced 
insurance  and  provide  a  fidl  refund 
even  if  a  borrower’s  hazard  insuranc:e 
]K)licy  does  not  meet  the  loan  contract’s 
re(purement.s,  the  bureau  believes  that 
in  any  event,  the  commenters’  cxmcern 
is  adequately  addre.ssed  by  §  1024.37(g), 
which,  as  aclojjted,  clarifies  that 
"receiving  verific:ation”  in  pro])osed 
§  1024.37(g)  means  receiving  evidence 
demonstrating  that  the  borrower  has  had 
hazard  insurance  in  place  that  comj)lie,s 
the  loan  contract’s  recjnirements  to 
maintain  hazard  insurance. 

Easily,  one  large  bank  .servicer 
expressed  concern  that  the  obligation  to 
refund  a  borrower  for  force-placed 
insurance  premiums  and  related  fees 
])aid  by  the  borrower  triggers  a 

durin”  \\  liicli  llu;  Ijorniwur  inaintainocl  liis  or  tior 
own  homiiownors'  (:ov(!raf;(!)  (copio.s  of  tho 
alonMiiontiomul  lostinionios  aro  availahio  at  http:// 
nww.dfs.ny.nov/insuntncu/lwaring/ 
ll)J)r>2()l2Jostinumy.blm). 


substxpient  tt.scrow  analysis  disclosun; 
set  forth  in  cnrnmt  4?  1024.17(c)(3), 
which  nujnires  a  servicer  to  |)erform  an 
e.scrow  account  tmalysis  at  the 
comi)letion  of  the  e.scrow  account 
computation  year,  which  is  defined  in 
currtmt  §  1024.1 7(b)  as  “a  12-month 
period  that  a  .servicer  establishes  for  tlu; 
(iscrow  account  beginning  with  the 
borrower’s  initial  ])<ivment  date.” 
Providing  a  refund  to  a  borrower  in 
accordance  with  §  1024.37(g),  by  itself, 
does  not  trigger  the  obligation  to 
ixtrform  an  escrow  account  analysis 
retpiired  by  current  S  1024.17(c)(3). 

37(h)  Limitation  on  Force-Placed 
Insurance  (Charges 

.Section  1403(a)  of  the  Dodd-Frank  Act 
amended  RE.SPA  .section  0  by  adding 
new  section  0(m)  to  RESPA.  which 
states  that  apart  from  charges  subject  to 
.State  regulation  as  the  business  of 
insurance,  all  charges  related  to  force- 
placed  insurance  imposed  on  the 
t)orrower  by  or  through  the  servicer 
must  be  bona  fide  and  reasonable. 
Proposed  §  1024.37(h)(1)  generally 
mirrored  the  statutory  language  by 
providing  that  except  for  charges  subject 
to  .State  regulation  as  the  business  of 
insurance  and  charges  authorized  by  tlu; 
Flood  Disaster  Protection  Act  of  1073, 
all  charges  related  to  forc(!-placed 
insurance  a.ssessed  to  a  borrower  bv  or 
through  the  servicer  must  be  bona  fide 
and  reasonable.  Propo.sed 

1 024.37(h)(2)  would  have  provided 
that  a  bona  fide  and  reasonabb;  charge 
is  a  charge  for  a  .service  actually 
performed  that  bears  a  reasonable 
relationship  to  the  .servicer’s  co.st  of 
jjroviding  the  service,  and  is  not 
otherwise  j)rohibited  by  a])plicable  law. 

The  Bureau  noted  in  the  proposal  that 
the  Flood  Disaster  Protection  Act  of 
1973  establishes  that  notwithstanding 
any  FtKleral  or  .State  law.  any  servicer 
for  a  loan  “secured  by  improved  real 
estate  or  a  mobile  home”  may  charge  a 
reasonable  fee  for  determining  wheth(;r 
the  building  or  mobile  home  securing 
the  loan  is  locatetl  or  will  be  located  in 
a  special  flood  hazard  zone.  .See  42 
tJ..S.(’..  4()12a(h).  As  di.scussed  in  the 
proposal  and  explained  above,  the 
Bureau  was  concerned  about  issuing 
regulations  that  vvoidd  overlap  with 
regulations  issued  ])ursuant  to  the 
FDPA,  and  believed  that  borrowers 
would  be  confused  by  receiving 
overla])])ing  notices  under  the  two 
regimes  with  res])ect  to  the  same  Bood 
insurance  ])olicy.  Accordingly,  as 
discu.ssed  above,  the  Bureau  used  its 
authority  under  section  19(a)  of  RE.SPA 
to  exempt  hazard  insurance  to  protect 
against  flood  loss  obtained  bv  a  servicer 
as  recpiired  by  the  FDPA  from  the 


definition  of  force-placed  insurance. 
(Consistent  with  this  exemption  and  for 
the  same  reasons,  the  Bureau  believcMl 
that  it  was  nece.ssarv  to  achieve  the 
])ur])o.se.s  of  RE.SI’A’s  force-placed 
insurance  ])rovi.sions  to  use  it  autboritv 
under  .section  19(a)  of  RE.SPA  to  exem])t 
charges  authorized  bv  the  I'dlPA  from 
proj)o,sed  ^  1024. 37(h).  The  Bureau 
received  no  comments  on  the  exemption 
and  is  adopting  this  aspect  of 
§  1024. 37(h)(1)  as  proposed. 

With  resjject  to  i)ropo.sed 
S  1024.37(h)(2),  which  would  have  set 
forth  the  Bureau’s  ])ropo.sed  definition 
of  “bona  fide  and  reasonable  charge,” 
the  Bureau  noted  in  the  jiroposal  that 
the  Bureau  believed  it  was  important 
that  servicers  do  not  try  to  inflate  the 
alreadv-bigh  cost  of  force-placed 
insurance  by  assessing  charges  to 
borrowers  that  are  not  for  services 
actually  performed,  do  not  bear  a 
reasonable  relationship  to  the  servicer’s 
co.st  of  j)roviding  the  service,  or  are 
prohibited  by  a])j)licable  law. 

One  non-bank  servicer  commended 
the  pro])o.sed  definition  of  “bona  fide 
and  reasonable  charge”  and  predicted 
that  the  Bureau’s  proposal  would  stop 
many  of  the  abusive  servicer  ])ractice.s 
that  have  damaged  the  industry’s 
reputation  over  the  ])a.st  few  years.  But 
a  national  trade  association  re])resenting 
the  consumer  credit  industry  cont(!nd(;d 
that  the  propo.sed  ilefinition  would 
create  an  ambignous  .standard  that 
wonld  (!X])ose  lenders  to  class  action 
lawsuits  and  infringe  on  state  insurance 
departments’  .sole  autboritv  to  regulate 
insurance  rates. 

Other  comments  received  from  a 
national  trade  as.sociation  rejiresenting 
realtors  and  several  consumer  groups 
urged  the  Bureau  to  go  further  in 
regulating  charges  related  to  force- 
placed  insurance  that  a  servicer  imposes 
on  a  borrower.  The  realtors  a.ssociation 
urged  the  Bureau  to  mandate  affordable 
force-placed  insurance  premiums.  One 
consumer  group  urged  the  Bureau  to 
ban  servicers  or  their  affiliates  from 
receiving  any  fee.  commission, 
kickback,  reinsurance  contract,  or  any 
other  thing  of  value  for  a  force-placed 
insurance  provider  in  exchange  for 
purchasing  force-jilaced  insurance,  and 
to  prohibit  a  servicer  from  obtaining  an 
amount  of  force-placed  insurance 
coverage  greater  than  the  replacement 
co.st  value  of  the  borrower’s  property. 
Two  national  consumer  grou|)s 
suggestiul  that  the  Bureau  sboidd 
expressly  exclude  unrea.sonable  costs 
and  other  co.sts  unrelated  to  the 
provision  of  force-placed  insurance. 
Two  other  national  consumer  groups 
asserted  that  the  Bureau  should 
expressly  exclude  commissions  or  other 
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compensation  paid  l)y  a  force-placed 
insurance  provider  or  its  agent  tt)  a 
servicer  or  any  affdiate  of  the  servicer, 
costs  associated  with  insurance 
tracking,  cost  for  activities  for  which  a 
servic(!r  is  Ixung  reimi)nrs(!d  l)y  the 
owiuir  of  the  mortgage,  co.sts  associated 
with  the  administration  of  nMiisurance 
programs,  cost  to  subsidize  unndatcul 
servicer  activities,  and  anv  cost  that  is 
not  directly  related  to  the  |)rovision  of 
force-placed  insurance.  They  also  urged 
the  Hureau  to  provide  guidance  al)out 
prohihitiul  fees  that  is  consistent  with 
Fannie  Mae’s  proposed  changes  to  its 
.servicing  guidelines  on  force-])laced 
insurance."^  3'hese  commenters  further 
asserted  that  State  insurance  regulators 
have  no  authority  over  a  charge  that  a 
.stM'\'icer  imposes  on  a  borrower  for 
force-])laced  in.suram:e  because  a 
.servicer  is  not  an  entitv  regulated  by 
stale  insurance  regulators. 

After  consideration  of  the  comments 
submitted,  the  bureau  believes  it  is 
ap])ropriate  to  finalize  ^  1024.37(h)(2)  as 
proposed.  The  Bureau  believes 
1024.37(h)  appropriately  im]ilemi;nt.s 
Rl'kSBA  (>(m)’s  "bona  fide  and 
rea.sonahle"  nKjuirement  in  a  way  that 
do(;s  not  overlap  with  state  insurance 
dej)artments‘  anthorily  to  regulation 
insurance  rates.  I’urlher.  the  Bureau 
believes  §  1024.37(h)  provides  clear 
guidance  for  servicers  by 
unambiguously  prohil)iting  a  servicer 
from  charging  a  l)orrow(!i‘  for  a  sca  x'ice 
it  did  not  perform,  or  charging  a 
l)orrower  a  fee  that  dotis  not  hear  a 
rea.sonahle  relationshij)  to  the  .servicer's 
cost  of  providing  the  service,  or  that 
would  he  otherwise  prohibitcul  hv 
aj)i)licable  law. 

\Vith  respect  to  the  reque.st  that  tin; 
Bureau  should  revise  the  definition  of 
"bona  fide  and  rea.sonahle  charges”  to 
exclude  unreasonable  co.sts.  other  costs 
unrelated  to  the  provision  of  force- 
placed  insurance,  and  cost  to  subsidize 
.servicing  activities  unrelated  to  the 
provision  of  force-j)laced  insurance,  the 


"^I''itnni(!  Mai!  issuiHl  a  sarvicinj*  aiiniiunciiniiint 
staling  tlial  anv  sci  vii:(!r  ri!(|tii!Slinf>  niiml)uisiiim!nl 
()1  liircn-placnd  insnranci!  praininins  imist  axcluili! 
any  Inndoi-placod  insnranco  coniinission  narnad  iin 
that  policy  l)v  llio  scrvicor  or  anv  nilalcd  ontilv. 
costs  associated  with  insurance  tracking  or 
administration,  or  anv  other  costs  l)e\  ond  tlie  actual 
cost  ot  the  lend(!r-plac(!d  insnranci!  policy 
premium.  .S'(!t!  l-'annie  Mae.  ( 'pdalas  to  h’lidor- 
I’hiccd  I’ropiTlv  lnstintiu:r  onil  Hozoi  (I  Insiironco 
f,7fi/ms  /’;ot  ess;n<;  (Mar.  14.  2012).  ovoilohlc  ol 
hllpsj/iuvix.lonnicnuic.coni/ooulrtil/ 
(iniunmcftm'nt/svcl 204 .pdt .  'I'he  llureau  observes 
that  l■'annie  Mae  followed  up  in  May  of  2012  with 
a  |)uhlic  statement  announcing;  that  it  has 
po.st polled  the  implementation  date  of  these 
"uidelines  until  further  notice.  I•■annil!  Mae. 

HffiH  tivo  Dolt'  for  Lfodor-Pliicud  Propi'ilv  litsiininci^ 
l{iuiuinoiu‘nls.  ovoilohli'  ot  htlpa:// 
www.lonnifmoo.com/coidont/oionmnct'nwtd/ 
ot(:(H)52:fl  2.pdf. 


Bure;ut  believes  that  the  proposed  and 
final  definition  iilreadv  exclude  stich 
chiirges. 

With  rtispecl  to  retiuesls  that  tin; 
Burtiiitt  maiuhite  affordiible  force-pliiced 
itisunmce  pretnitttns.  jirohihit  servicers 
from  receiving  commission  or  similar 
tees  or  things  of  valite.  jirohihil  feijs 
a.ssociated  with  the  co.st  of 
iulminislnition  of  reinsuntnee  progntms 
or  insttrance  tnicking.  the  Bunxtit 
recognizes  the  concerns,  but  htilicives 
the  jirovisions  of  1024.37  provide 
adetptate  siifegtiards  to  borrowers  and 
consistent  with  the  regulatorv  scheme 
mandated  by  (Congress. 

With  respetd  to  the  nuiuest  that  the 
Bureau  prohibit  servicers  from  charging 
borrowers  for  co.sts  that  could  lie 
reimhur.sed  by  the  owner  of  the 
mortgage  loan,  the  Bureau  believes  that 
where  a  .serx  icer  chargiis  a  borrower  for 
first-jilaced  insurance  in  accordance 
with  the  re(|nirements  under  §  1024.37. 
it  is  rea.sonahle  for  the  borrower,  rather 
than  the  owner  or  assignee  of  the 
mortgage  loan,  to  bear  the  costs  of  such 
insurance.  With  resjiect  to  the  reijuest 
that  the  Bureau  exclude  co.sts  not 
directly  related  to  force-jilaced 
insurance  from  the  definition  of  "bona 
fide  and  rea.sonahle  charges."  the 
Bureau  believes  that  the  bona  fide  and 
rea.sonahle  .standard  provides  adeipiate 
protection  to  borrowers  without 
distinguishing  biitween  whether  a 
charge  is  "directly"  or  “indirectly" 
related  to  force-placed  insurance.  Such 
a  standard  would  thus  inject  achlilion 
complexity  without  concomitant 
I'.onsumer  benefit. 

With  respect  to  the  reque.st  that  the 
Bureau  provide  guidance  about 
prohibited  fees  that  is  consistent  with 
Fannie  Mae’s  proposed  changes  to  its 
servicing  guidelines,  the  Bureau 
carefully  reviewed  F’ennie  Mae’s 
servicing  announcement  and  concluded 
that  it  would  not  he  appropriate  to 
jirovide  similar  guidance.  The  draft 
guidance  siinjily  informs  servicers  that 
Fannie  Mae  no  longer  jilans  to 
reimbur.se  a  servicer  for  certain  servicer 
expenses  related  to  servicer’s  jnircha.se 
of  force-jilaced  insurance  and 
inqiortantly,  it  offers  no  guidance  on  the 
charges  a  serviciir  may  impose  on  a 
l)orrow(!r  with  resjiect  to  a  servicer’s 
jiurcha.se  of  force-jilaced  insurance. 
Additionally,  the  Burixiu  lielieves  that 
the  prohibitions  and  requiriiments  with 
respect  to  force-placed  insurance  under 

1024.37  provide  adeijnate  protection 
to  borrowers  and  that  there  is  no  rea.son 
to  dejiart  from  the  scheme  establislKul 
by  Congress  to  regulate  force-jilaced 
insurance  by  inqiorling  Fannie  Mae’s 
guidance  regarding  jirohihited  fees  into 
the  final  rule. 


l.astly,  with  regard  to  the  argument 
that  no  charge  impo.sed  by  a  .servii:er  is 
subject  to  State  regulation  as  the 
business  of  insurance  because  a  servicer 
is  not  regulated  by  State  insurance 
regulators,  the  Buriiau  believes  the 
language  of  section  ()(m)  of  KlvSBA 
chiarly  conlenqilates  that  .servii;(!rs  may 
pass  through  charges  that  are  subject  to 
State  regulation  as  the  business  of 
insurance  to  a  liorrower,  and  the  fact 
that  such  charge  is  jiassed  through  by 
the  servicer  does  not  mean  that  such 
charge  is  no  longer  subject  to  State 
regulation  as  the  business  of  insurance. 
For  the  foregoing  reasons,  the  Bureau  is 
adopting  1024. 37(h)(2)  as  jiroposed. 

37(i)  Relalionshi])  to  Flood  Ilisaster 
Frotection  Act  of  1973 

Section  1403  of  the  Dodd-Frank  Act 
amended  section  0  of  RESPA  to  add 
new  .section  0(/)(4)  to  jirovide  that  the 
new  Dodd-Frank  Act  reciuirements 
concerning  force-plat:ed  insurance  do 
not  prohibit  .servicers  from  .sending  a 
simultaneous  or  concurrent  notice  of  a 
lack  of  flood  insurance  jiursuant  to 
section  l()2(e)  of  the  Flood  Disaster 
Ih’otection  Act  (FDPA).  The  Bureau 
jirojiosed  ^  l()24.37(i)  to  jirovide  that  if 
jiermitled  by  regulation  under  section 
1()2((!)  of  the  Flood  Disaster  Protection 
Act  of  1973,  a  servicer  subject  to  the 
reijuirements  of  S?  1024.37  may  diiliver 
to  the  borrower  or  jilace  in  the  mail  anv 
notice  reijuinid  liv  ^  1024.37  together 
with  the  notice  reejuired  by  .section 
102(e)  of  the  Flood  Disaster  Protection 
Act  of  1973. 

One  national  trade  association 
rejiresenting  hanks  and  insurance 
jiroviders  urged  the  Bureau  to  jiermit 
servicers  to  combine  the  notice  reijuired 
jiursuant  to  the  FDI’A  with  any  notice 
reijuired  jiursuant  to  §  1024.37.  One 
state  consumer  grouji  exjiressed  concern 
that  a  borrower  might  be  txinfused  if  it 
receives  a  notice  required  jiursuant  to 
^  1024.37  and  a  notice  required 
Jiursuant  to  the  FDPA  at  the  same  time. 
The  commenter  observed  that  the 
notices  should  he  distinguishahle  from 
each  other  and  should  state  that  there  is 
a  difference  between  the  two  notices. 

(Congress  vested  other  Federal 
regulators  with  the  authority  to  issue 
regulations  under  the  FDPA,  and  thus, 
the  Bureau  cannot  revi.se  the  content  of 
notices  reijuired  under  the  FDl^A.  With 
resjiect  to  jiotential  confu.sion  caused  liv 
receiving  concurrent  notices,  the  Bureau 
notes  that  it  has  excluded  insurance 
reejuired  under  the  FDl^A  from  the 
definition  of  force-jilaced  insurance  so 
that  borrowers  will  not  receive 
overlajijiing  notices  under  ^  1024.37  and 
the  FDPA  with  resjiect  to  the  same 
insurance  jiolicy.  To  the  extent 
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l)()rro\vors  ro(;(;ivo  s(;])aral(:  notices 
iiiuler  ^  1024.37  and  the;  FDPA  with 
respect  to  separate;  insurance  policies, 
tin;  Bureau  further  leelieves  that 
l)orrovvers  will  he;  able  to  distinguish  the 
notices  under  the;  two  regulatorv 
sch(;in(;s  l);is(;d  on  their  content.  The 
Bnr(;au  also  ohsi;rv(;s  that  it  has 
aeldress(;d  compliance  burden  by 
])ernntting  under  final  ^  1024.37(1)  that 
notices  under  the  FDBA  and  §  1024.37 
could  hi;  iirovided  to  borrowers  in  the 
.same  transmittal.  Accordingly,  the 
Bureau  is  adopting  S  1024.37(1)  as 
propo.sed,  except  with  adju.stment  just 
described.  As  ado])ted.  1024.37(1) 
states  if  permitted  by  regulation  under 
section  102(e)  of  the  Flood  Disaster 
Protection  Act  of  1073.  a  servicer 
subject  to  the  r(;(]uirements  of  §  1024.37 
may  deliver  to  the  borrower  or  place  in 
the  mail  any  notice  required  by 
4)  1024.37  and  the  notica;  r{;(pured  by 
•section  102(e)  of  the  Flood  Disaster 
Protection  Act  of  1073  on  separate 
pieces  of  jiajier  in  the  same  transmittal. 

S(;ction  1024.38  (leneral  Servicing 
Policies,  Procedures,  and  R(;(]uirem(;nts 

lidckiimuiuL  As  di.scns.sed  ahovi;,  the 
Bureau  proposed  rul(;s  that  would 
amend  Regulation  X  to  implement  the 
Dodd-Frank  Act  amendments  to  TILA 
and  RFSPA.  with  respect  to  among  other 
things,  error  resolution  and  information 
r(;(|nests.  The  Biirean  also  proposed  to 
use  its  section  10(a)  authority  to  re(|uire 
.servicers  to  establish  and  to  implement 
reasonable  policies  and  ])rocedur(;.s  to 
manage  information  and  documents,  to 
evaluate  and  resiiond  to  loss  mitigation 
aj)plications.  and  to  achieve  other 
important  objectives. 

As  described  more  fully  above,  the 
Bureau’s  j)roposal  sought  to  address 
pervasive  consumer  protection 
problems  across  major  segments  of  the 
mortgage  servicing  industry  that  came  to 
light  during  the  recent  financial  crisis 
and  that  underlie  many  consumer 
complaints  and  recent  regulatory  and 
enforcement  actions.  In  the  2012  RFSPA 
Servicing  Projjosal,  the  Bureau  stated 
that  it  l)(;lieved  that  manv  servicers 
simply  had  not  made  the  investments  in 
r(;sources  and  infrastructure  ni;cessarv 
to  service  large  numl)(;rs  of  delinqni;nt 
loans.  The  Bureau  nol(;d  that  r(;cent 
evaluations  of  mortgage  servicer 
])ractices  have  indicated  that  borrowers 
have  been  harmed  as  a  result  of  many 
.servicers’  lacking  ad(;quate  ])olicies  and 
])rocednres  to  provide  .servicer 
p(;rsonnel  with  aj)i)ro])riate  borrower 
information.  Federal  regulatory  agencies 
reviewing  mortgage  servicing  practices 
have  found  that  certain  servicers 
demonstrated  “significant  weaknesses 


in  risk-managem(;nt,  iiuality  control, 
audit,  and  conqjliance  practices.” 

Furth(;r,  thi;  Bureau  noted  that  major 
servicers  d(;mon.strated  systemic  failures 
to  document  and  verify,  in  accordance 
with  applicable  law,  information 
relating  to  borrower  mortgage  loan 
accounts  in  conn(;ction  with  foreclosnri; 
])roceeding.s.  Fxaminations  by 
])rudential  regulators  found  "critical 
defici(;ncie.s  in  foreclosure  gov(;rnance 
proci;,s,ses,  document  preparation 
proces.ses,  and  oversight  and  monitoring 
of  third  parties  *  *  *  jajll  .s(;rvicer.s 
|examin(;dl  exhibited  similar 
deficiencies,  although  the  numher, 
nature,  and  severitv  of  deficiencies 
vari(;d  by  .servicer.”  '  "• 

As  the  Bureau  explained  in  the  2012 
RFSPA  Servicing  Projjosal,  a  .servicer’s 
obligation  to  maintain  accurate  and 
timely  information  regarding  a  mortgage 
loan  account  and  to  he  able  to  jirovide 
accurate  and  timely  information  to  its 
own  em])loyee.s  and  to  borrowers, 
owners,  assignees,  suhseipient  .servicers, 
and  courts,  among  others,  is  one  of  the 
most  basic  servicer  duties.  A  servicer 
cannot  com])ly  with  its  myriad 
obligations  to  investors  and  applicable 
law,  unless  it  maintains  sound  systems 
to  managi;  the  servicing  of  mortgage 
loan  accounts,  including  information 
systems  that  maintain  accurati;  and 
timely  information  with  res])(;ct  to 
mortgagi;  loan  accounts.  To  addre.ss 
those  critical  conc(;rn,s,  the  Bur(;an 
decided  to  use  RIvSPA  section  ll)(a) 
authority  to  pro])o.se  a  rule  to  address 
servicers’  information  management  and 
other  general  servicing  policies  and 
procedures  across  the  industry. 

Thi;  Bur(;au  received  general 
comments  about  whether  it  was 
appropriate  for  the  Bureau  to  regulate 
.s{;rvicer.s’  jiractices  related  to 
information  management  and  other 
servicer  ])olicies  and  procedures 
identified  in  the  2012  RFSPA  Servicing 
Proposal.  Consumer  grouj)  comments 
generally  demonstrat(;d  support  for  the 
])roj)o.sal.  Industry  comments,  on  the 
other  hand,  expre.ssed  .sk(;])tici.sm  about 
wh(;ther  it  is  nece.ssary  for  tin;  Bureau  to 
r(;gulate  servicers’  information 
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management  and  other  operational 
practices.  Some  industrv  commi;nt.s 
suggested  that  recent  State  and  Federal 
ri;mediation  (;fforts,  such  as  the  National 
Mortgage  Settlement,  and  other  exi.sting 
r(;gulations  ot)viat(;d  the  ne(;d  for  any 
r(;gnlation  by  the  Bureau.  Some 
servicers  also  urged  the  Bureau  to  delay 
adopting  the  propo.sed  rule.  I’he  Bureau 
also  receiv(;d  a  small  numher  of 
comments  about  the  scope  of  the  ruli;, 
including  whether  the  ])ropo.sed  rule 
would  aj)j)ly  to  mortgages  other  than 
federally  regulated  mortgages  or  to 
reverse  mortgages. 

In  light  of  the  potential  harm  to 
borrowers  due  to  the  deficiencies  in 
servicer  jiractices  highlighted  in  the 
])roj)o,sal,  the  Bureau  continues  to 
idelieve  that  servicers  should  achieve 
certain  critical  general  servicing 
objectives  and  reipiirements.  I’he 
Bureau  declines  to  adopt  the 
c.ommenters’  suggestions  that  regulation 
of  these  ])ractices  is  not  necessarv  at  this 
time,  and  is  adopting  1024.38,  as 
propo.sed  with  the  modifications 
di.scns.sed  in  detail  below.  Through 
enforcem(;nt  and  supervision  of 
§  1024.38.  the  Bureau  will  evaluate 
whether  s(;rvicers  are  achi(;ving  thi; 
objectives  and  requirements  .set  forth  in 
§  1024.38.  The  Bureau  also  ex|)ect.s  that 
servicers  will  measure  their  own  ability 
to  achieye  the  ohjectiyes  and 
requirements  set  forth  in  ^  1024.38.  In 
addition,  the  Bureau  expects  that 
servicers’  policies  and  procedures  will 
addre.ss  the  core  functions  that  they 
need  to  achieve  those  objectives  and 
requirements,  inc.luding  providing 
adequate  staffing  and  meaningful 
oversight  of  the  resources  engaged  in 
achieving  tho.se  im])ortant  objectives 
and  requirements,  including  servicer 
staff,  service  providers,  and  vendors. 

As  explained  above,  the  Bureau 
believes  that  the  general  .servicing 
policies,  procedures,  and  requirements 
set  forth  in  §  1024.38  are  necessary  and 
appro])riate  to  achieve  the  consumer 
protective  purpo.ses  of  RFSPA, 
including  to  avoid  unwarranted  or 
unnecessarv  co.sts  and  fees,  to  ensure 
that  servicers  are  responsive  to 
consumer  requests  and  complaints,  to 
ensure  that  servicers  provide  and 
maintain  accurate  and  relevant 
information  about  the  mortgage  loan 
accounts  that  they  service,  and  to 
facilitate  the  review  of  borrowers  for 
foreclosure  avoidance  options. 
Moreover,  as  discussed  in  detail  below 
in  part  VB.  the  Bureau  believes  that  the 
burden  imposed  on  servicers  under  the 
final  rule  is  reasonable  in  light  of  the 
countervailing  benefits  of  the 
provisions. 
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As  discusscul  in  detail  above  in  the 
.seetion-bv-section  analysis  of  1024.30, 
1024.38  a])])lie.s  only  to  the  servicing 
of  federally  related  mortgage  loans,  as 
defined  in  §1024.2.  and  does  not  apply 
to  the  servicing  of  reverse  mortgages,  as 
defiiKid  in  §  1024.31.  or  with  respect  to 
any  mortgage  loan  for  wbicb  a  servicer 
is  subject  to  regulation  by  the  f  arm 
(Iredit  Administration  as  a  ‘‘(pialified 
lender,”  as  defiiKKl  in  12  CIFR  01 7.7000. 
In  addition.  §  1024.38  iloes  not  a])])lv  to 
small  servicers,  as  defined  in  12  C’.FR 
102(>.41  (e)(4).  The  bureau  has  also 
modified  the  final  rule  to  clarify  that  the 
policies,  procedures,  and  recjuirements 
.set  forth  in  §  1024.38  are  broader  than 
information  management  and 
encompass  general  servicing  policies, 
jirocedures,  and  recpiirements. 

Legal  Authority 

In  proposing  §  1024.38,  the  Bureau 
relied  on  a  number  of  authorities, 
including  section  (i(k)(l)(F)  of  RLSBA. 
That  provision,  which  was  added  by 
§  1403  of  the  Dodd-Frank  Act  as  part  of 
a  broader  set  of  .servicing-relat(;d 
nuiuirements.  authorizes  the  Bureau  to 
promulgate  regulations  "appro])riat(!  to 
carry  out  tin;  consumer  |)rotection 
pnrpo.ses  of  IRLSBAl."  In  the  |)roposal. 
the  Bunian  notiul  that  §  1024.38  was 
further  anthorizcid  und(;r  section  0(j)(3) 
of  RFSBA.  as  nece.ssarv  to  carry  out 
.section  0  of  RFSBA,  and  umhir  section 
10(a)  of  RF.SBA,  as  nec(!s.sary  to  achieve 
the  pnrpo.ses  of  RF.SBA.  Becau.se  rul(!S 
issued  under  .section  0  ofRlvSBA. 
including  under  sections  ()(k)(l)  and 
0(j)(3),  are  enforceable  through  ])rivate 
rights  of  actii)!!.  the  Bureau  pro])o.sed 
§  1024.38(a)(2).  which  set  forth  a  safe 
harbor  under  which  a  servicer  would 
not  violate  proj)osed  §1024.38  unle.ss  it 
(MigagcHl  in  a  jjattern  or  practice  of 
failing  to  achieve  any  of  the  objectives 
.set  forth  in  §  1024.38.  The  Bureau 
Ixdieved  that  creating  a  pattern  or 
|)ractice  threshold  woidd  significantly 
improve  industry  jaactices  hut  not 
subject  servic(!r.s  to  lawsuits  with 
respect  to.  for  exam  phi.  a  single  lost 
document  or  filing  error. 

The  Bunxm  received  many  comments 
on  the  private  liability  suggested  by  the 
Bureau’s  reliance  on  its  authoritv  under 
.section  (>  of  RFSBA  to  propose 
§1024.38.  NnmenHis  industry 
commenters  expressed  concern  that 
authorizing  §1024.38  under  .section  0  of 
RFSBA  would  create  a  ])rivate  cause  of 
action  to  enforce  the  provisions  of  the 
.s(*ction.  The.se  commenters  noted  that 
the  litigation  risk  created  by  the 
propo.sed  rule  would  complicate 
compliance  due  to  tlu;  potential  for 
inconsi.stent  judicial  interpretations  of 
the  rule.  In  light  of  this  concern. 


industry  commenters  asked  the  Bureau 
to  pn)vide  detailed,  specific  guidance 
on  how  to  comply  with  the  objectives 
set  forth  in  i)ropo.sed  §1024.38.  In 
addition,  servicers  argued  that  tlie 
Bureau  and  prudential  rcigulators  an; 
better  jjositioned  to  assess  and  suj)ervis(i 
servic(!rs'  internal  polici(!s  and 
proc(!dures  than  courts  through  civil 
litigation.  Industry  commenters  also 
stressed  that  the  private  litigation  that 
wouhl  likely  ensue  under  pro|)osed 
§1024.38  would  increa.se  the  cost  of 
servicing  and  therciby  decixiase  the 
availability  of  credit. 

Consumer  group  commenters 
generally  sup])orted  the  allowance  of 
ju  ivate  rights  of  action  to  enforce 
§1024.38  hut  expresstxl  di.ssatisfaction 
with  the  proposed  safe  harbor,  which 
they  argued  should  he  eliminated  or 
revised  to  reduce  the  harriers  to 
successful  civil  actions  and  to  (insure 
suffici(int  protection  for  borrowers,  'fluiy 
commented  that  the  safe  harbor 
definition  would  make  it  difficult  for 
consumers  to  bring  successful  civil 
suits,  and  urged  the  Buniau  to  eliminate 
or  to  r(!vise  the  safe  harbor  to  ])rovide 
relief  for  more  horrowcirs.  ConsiniKir 
advocates  argued  that  borrowers  muid 
strong  protections  luicause  borrowers 
cannot  sehict  their  .servicciis. 

As  stated  in  tlui  jiroposal,  the  Bureau 
is  conc(irn(id  that  a  servicer’s  failuni  to 
achieve  each  of  the  objectives  and 
standard  nHiuirements  .set  forth  in 
§  lt)24.38  creates  the  |)otential  for 
adverse  cons(!(|uenc(!s  harmful  to 
borrowers.  Tluise  may  include  imposing 
improper  fees  on  horrowcas,  inability 
reasonably  to  evaluate  borrowers  for 
loss  mitigation  options  that  may  benefit 
borrowers  and  owners  or  assignees  of 
mortgage  loans,  unwarranted  costs  to 
borrowers,  and  the  potential  for  fraud 
upon  courts  through  inaccurate  or 
unv(;rifiahle  legal  pleadings. 

The  Buixum  sought  to  hidance  the 
iumhI  for  consumer  ])rot(H:tions  with  the 
costs  ciHiated  by  command-and-control 
regulation  by  ])rojK)sing  ohjective.s- 
ha.sed  policies  and  proccnlunas  that 
allowed  servicers  flexibility  to  .s(!t 
policies  and  ])roc(!dur(;s  ixiasonahly 
d(!signed  to  achieve  certain  defined 
ohjectiv(!s.  Bi;cause  a  singh;  failure  to 
achiev(!  a  desired  objective  or 
('(Hjuirement  is  not  n(!ce.ssarily 
indicative  of  a  .scn  vicer’s  failure  to 
imphiiiKMit  appropriate  policies  and 
])rocedur(i.s  and  in  light  of  the  ])ot(mtial 
costs  of  civil  litigation,  the  Bureau 
j)ropo.s(!d  a  .safe  harbor  under  which 
sea  vicers  would  h(!  liable  onlv  for 
systemic  violations  of  §  1024.38.  Upon 
consideration  of  the  comments  and 
further  consichaation,  howexaa',  the 
Bureau  has  concluded  that  the  proposed 


\ 


formulation  would  not  havi;  ade{|uately 
balanced  the  countervailing  concerns  of 
horrowtas  and  industry.  Recpiiring  a 
showing  of  a  pattern  or  practice  could 
make  it  difficult  for  horrowca's  or 
r(;gulators  to  obtain  nanedicis  until  a 
.s(a'vicer  had  inflicted  wid(!spread  harm 
among  its  borrowers.  At  the  same  time, 
the  prosjject  that  many  individual  suits 
coidd  h(!  filed  could  thnaiten  to 
umha  inine  tin;  basic  goal  of  an 
ohj{!ctives-hased  system,  if  .servicers  felt 
pr(;ssured  to  ado])t  models  to  rcalnce 
risk  that  wcae  not  in  fact  appropriately 
tailored  to  their  ])articular  opta’ations. 

Ultimately,  the  BuiHaiu  agrcies  with  the 
commentta's  that  allowing  a  private  right 
of  action  for  the  provisions  that  .si!t  forth 
general  servicing  policies.  ])rocednres, 
and  recjuirements  would  cr(!ate 
significant  litigation  risk.  As  the 
commenters  noted,  courts  potentially 
would  interpret  the  pro])os(xl  flexible 
object iv(!s-hased  standards 
inconsistently,  which  would  have 
creatiul  com])liance  challenges  for 
servic(!rs.  I’o  addriiss  such  chalhaiges, 
the  Bureau  Ixilicives  that  it  would  have 
needed  to  i.ssue  more  pre.scriptive 
standards  in  the  final  rule.  The  Burcuui 
continues  to  heliin'e,  however,  for  the 
niasons  discuss(!d  above,  that  flexibh; 
object  ives-has(Hl  standards  are  best 
suited  to  addri!ss  the  information 
management  and  otlna’  servicing 
cludlenges  faced  by  different  servicers 
that  the  Bureau  identified  in  the 
propo.sal.  Bolicies  and  procedures  best 
suited  to  achieve!  the  desired  objectives 
are  often  highly  de])endent  on  the  facts 
and  circum.stanc(!s  of  an  individual 
.service!!',  such  as  the  number  and  tyjje 
of  loans  being  s(!rviced.  and  the 
technology  that  the  .service!!'  has 
(le!])loye!(l. 

The  Bureau  heliewes  that  .si!pervisio!i 
and  e!iforceme!!it  by  the  Bureau  and 
other  F(!de!!'al  r(!gulat()rs  for  co!npliance 
with  and  violati()!is  of  §  1024.38 
res])e!ctively.  would  j)!'ovi(le  robust 
co!isu!ner  protection  without  suhjecti!ig 
servicen's  to  the  .same  litigation  risk  and 
concomitant  comi)liance  co.sts  as  civil 
liability  for  eis.serted  violations  of 
§  1024.38.  hideed,  the  Burenm  helievexs 
that  the!  Bure!au  and  other  f’(!ele!!'al 
!'(!gi!lato!'s  have  the  experieeice  ienel 
ji!dg!ne!it  !U!C(!Ssa!'y  to  ewaluate!  a 
.se!!'vic(!!'’s  co!n])lia!ice!  with  §  1024.38 
aeiel  to  take  action  agaieist  .servicens 
whose  operatioeial  systenes  are  not 
!'(!as()!iahly  designed  to  achieve  the 
stated  objectives  without  waiting  for 
e!vid(!!ice!  of  a  |)iitt(!r!i  or  practice  of 
undexsirahle  ontcome!.s.  Brior  to  the 
emactenent  of  the  Dodd-Frank  Act.  there! 
was  no  coenprehensive  Fe!(le!!'al 
sujjervisory  authority  oven'  !ion-hank 
mortgcige  servicers.  The  Dodd-Fraeik  Act 
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created  a  conii)rehensiv(;  regime  of 
federal  regulation  over  both  bank  and 
non-bank  mortgage  .servicers.  I  India’  this 
new  r(!gime.  the  Unreaii  and  other 
federal  regulators  can  calibrate 
supervision  to  fbciis  on  practices  that 
])resent  the  greatijst  risk  to  borrowers 
and  work  with  servicers  to  assure  that 
servicias  have  implemented  idfective 
.systems  that  ])rotect  consumers  and 
inanagi!  servicing  ])ortf olios.  At  the  same 
time,  the  new  com|)r(4iensive  regulatorv 
regime  will  allow  the  Ihirean  and  other 
regulators  to  take  prompt  and  effective 
action  where  a  servicer’s  policies  and 
procedures  are  deficient  without 
waiting  for  proof  of  a  ))attern  or  practice 
of  ahn.se. 

Therefore,  the  Bureau  is  restructuring 
the  final  rule  so  that  it  neithiir  provides 
private  liability  for  violations  of 
§  1024.38  nor  contains  a  safe  harbor 
limiting  liability  to  situations  where 
there  is  a  jiattern  or  jiractice  of 
violations.  As  discn.ssed  in  more  detail 
below,  the  Bureau  has  akso  revised  some 
of  the  ])ro])o.sed  objectives  and  added 
new  reiinirements  that  the  Bureau 
hidieves  can  he  ap])ro])riately  overseen 
by  supervisory  agencies  hut  that  would 
have  l)een  difficult  for  the  courts  to 
administer  on  a  case-hy-case  basis.  The 
Bureau  believes  that  this  approach  more 
appropriately  balances  the  need  for 
rohu.st  consumer  ])rotections  with 
respect  to  the  general  servicing  ])olicies, 
procedures,  and  reipiirements  set  forth 
in  §1024.38  through  su])ervision  and 
enforcement  by  the  Bnriiau  and  other 
agencies  with  the  flexibility  for  industry 
to  define  how  to  achieve  the  important 
objectives  .set  forth  in  §  1024.38. 

Tims,  the  Bureau  no  longer  relies  on 
its  authorities  under  section  0  of  RFSBA 
to  i.ssue  §  1024.38.  Instead,  the  Bureau  is 
adopting  §  1024.38  imrsnant  to  its 
authority  under  section  19(a)  of  RESPA. 
As  explained  in  more  detail  below,  the 
Bureau  believes  that  the  .servicing 
policies,  ])rocedures,  and  requirements 
set  forth  in  §  1024.38  are  necessary  to 
achieve  the  ])nrpo.ses  of  RESPA. 
including  to  avoid  unwarranted  or 
unnecessary  co.sts  and  fees,  to  ensure 
that  servicers  are  responsive  to 
consumer  requests  and  com])laints.  to 
ensure  that  servicers  ju’ovide  and 
maintain  accurate  and  relevant 
information  about  the  mortgage  loan 
accounts  that  they  sia’vice.  and  to 
facilitate  the  review  of  borrowers  for 
foreclosure  avoidance  options.  The 
Bureau  believes  that  without  sound 
operational  ]K)licies  and  procedures  and 
without  achieving  certain  standard 
requirements,  servicers  will  not  he  able 
to  achieve  tho.se  purpo.ses.  The  Bureau 
is  also  adopting  §  1024.38  pursuant  to 
its  authority  under  section  1022(1))  of 


the  Dodd-Frank  Act  to  pre.scrihe 
regulations  neces.sarv  or  appro])riate  to 
carry  out  the  |)nr|)ose.s  and  objectives  of 
Federal  consumer  financial  laws. 
.Specifically,  the  Bureau  believes  that 
§  1024.38  is  necessary  and  ap])ropriate 
to  carry  out  the  purpose  under  section 
1021(a)  of  the  Dodd-Frank  Act  of 
ensuring  that  markets  for  consumer 
financial  ])roducts  and  services  are  fair, 
transparent,  and  com])etitive.  and  the 
objective  under  .section  1021(h)  of  the 
Dodd-Frank  Act  of  ensuring  that 
markets  for  consumer  financial  products 
and  services  o])erate  transparently  and 
efficiently  to  facilitate  access  and 
innovation.  The  Bureau  additionally 
relies  on  its  anthoritv  under  section 
1032(a)  of  the  Dodd-k’rank  Act.  which 
authorizes  the  Bureau  to  ])re.scrihe  rules 
to  ensure  that  the  features  of  any 
consumer  financial  product  or  .service, 
both  initially  and  over  the  term  of  the 
product  or  service,  are  fully,  accurately, 
and  effectively  di.sclosed  to  consumers 
in  a  manner  that  |)ermits  consumers  to 
understand  the  costs,  benefits,  and  risks 
a.ssociated  with  the  j)rodnct  or  service, 
in  light  of  the  facts  and  circumstances. 

38(a)  Reasonable  Policies  and 
I’rocedures 

Propo.sed  §  1 024.38(a)(l )  would  have 
reipiired  servicers  to  e.stahlish 
reasonable  policies  and  ])rocednre.s  for 
achieving  certain  objectives  relating  to 
borrower  mortgage  loan  accounts. 
I’roposed  §  1024. 38(a)(1)  ])rovided  that  a 
servicer  meets  this  re(|nirement  if  the 
servicer’s  ])olicie.s  and  i)rocedures  are 
reasonably  designed  to  achieve  certain 
objectives,  which  are  set  forth  in 
pro])osed  §  1024. 38(h),  and  are 
reasonably  designed  to  ensure 
compliance  with  certain  specific 
reipiirements  in  jiroposed  §  1024.38(c). 

Pro])o.sed  comment  38(a)-l  would 
have  clarified  that  the  propo.sed  rule 
permits  servicers  to  determine  the 
specific  methods  by  which  they  will 
implement  rea.sonahle  ])olicie.s  and 
])rocedures  to  achieve  the  required 
objectives.  'I’he  jiropo.sed  comment  also 
explained  that  servicers  have  flexibility 
to  design  the  operations  that  are 
reasonable  in  light  of  the  size,  nature, 
and  .sco])e  of  the  servicer’s  operations, 
including,  for  example,  the  volume  and 
aggregate  luqiaid  ])rincipal  balance  of 
mortgage  loans  serviced,  the  credit 
qnalitv,  including  the  default  risk,  of  the 
mortgage  loans  serviced,  and  the 
servicer’s  history  of  consumer 
complaints.  The  Bureau  noted  in  the 
proposal  that  it  intended  that  this 
clarification  would  provide  .servicers 
flexibility  to  design  policies  and 
proc.edures  that  are  api)ropriate  for  their 
servicing  husines.ses. 


The  Bureau  received  a  handful  of 
comments  on  the  structure  of  the 
requirements.  Industry  commenters, 
especially  credit  unions,  were  generallv 
supportive  of  framing  the  requirements 
as  ohjectives-hased  standards.  A  trade 
association  ex])re.s.sed  supjiort  for  the 
flexibility  included  in  the  rule,  hut 
noted  concern  that  examiners  may  not 
view  servicers’  ])rograms  flexibly  and 
instead  may  ask  servicers  to  change 
existing  programs  based  on  un])uhlished 
rules.  A  consumer  group  commented 
that  framing  the  requirements  as 
ohjectives-hased  standards  would  lead 
to  inconsistent  practices  throughout  the 
mortgage  servicing  industry. 

The  Bureau  is  adoi)ting  §  1024. 38(a), 
which  is  re-munhered  from  pro])o.sed 
§  1024.38(a)(1),  as  |)ro])o.sed  with  non- 
.suhstantive  modifications.  The  Bureau 
believes  that,  due  to  diversity  of  servicer 
size,  infrastructure,  and  work  jiractices, 
flexible  ohjectives-ha.sed  standards  are 
best-suited  to  manage  servicers’ 
operational  practices.  The  Bureau 
imder.stands  as  the  commenters  suggest 
that  framing  the  requirements  as 
ohjectives-ha.sed  standards  will  lead  to 
differences  between  how  servicers 
implement  the  ohjec.tives,  hut  believes 
that  object ive.s-hased  standards  best 
balance  the  burden  on  the  industrv  with 
the  ])rotection.s  for  consumers. 

'File  Bureau  is  adopting  comment 
38(a)-l.  as  jiroposed  with  non¬ 
substantive  modifications  to  exjilain 
that  a  servicer  may  determine  the 
sjiecific  jiolicies  and  jnocednres  it  will 
ado])t  and  the  methods  by  which  it  will 
im|)lement  those  |)olicie.s  and 
jirocedures  so  long  as  they  are 
reasonably  designed  to  achieve  the 
objectives  .set  forth  in  §1024.38(1)).  A 
.servicer  has  flexihilitv  to  determine 
such  jiolicies  and  jirocedures  and 
methods  in  light  of  the  size,  nature,  and 
.scope  of  the  servicer’s  ojierations, 
including,  for  examjile,  the  volume  and 
aggregate  unjiaid  jirincijial  balance  of 
mortgage  loans  serviced,  the  credit 
quality,  including  the  default  risk,  of  the 
mortgage  loans  serviced,  and  the 
servicer’s  hi.storv  of  consumer 
comjilaints.  (lomment  38(a)-1  clarifies 
that  servicers  may  retain  existing 
jiroceilnres  or  design  jiolicies  and 
jiroc.edures  that  are  ajijirojiriatelv 
tailored  to  their  ojierations.  as  long  as 
the  |)rocednres  are  reasonably  designed 
to  achieve  the  imjiortant  objectives  set 
forth  in  §  1024.38(h).  'Fhe  Bureau  is  akso 
adojiting  new  comment  38(a)-2  to 
clarify  the  meaning  of  the  term 
jirocedures.  As  stated  in  the  comment, 
the  term  “jirocedures”  refers  to  the 
actual  jiractices  followed  by  a  .servicer 
for  achieving  the  objectives  set  forth  in 
§  1024.38(h).  This  comment  clarifies 
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that  the  Hureaii  expects  that  servicers’ 
l)()licies  and  j)rocedures  will  he 
reasonal)ly  designed  to  measure  tlieir 
ability  to  acliieve  the  objectives  .set  forth 
in  1024.38  and  to  make  ongoing 
imi)rovements  to  their  policies  and 
jM'ocednres  to  address  any  deiicicmcies. 

.So/e  Inirhor.  As  discussed  above.  Ilie 
Bureau  propo.siul  1024.38(a)(2)  to 
j)rovi(le  a  sab?  harbor  for  sca  vicers  for 
non-systemic  violations  of  S  1024.38  to 
manage  the  costs  that  woidd  arise  from 
the  contenn)late(l  litigation  risk  created 
by  the  conteinjilatiul  civil  liahility  for 
violations  of  1024.38.  Propo.sed 

1024.38(a)(2)  stated  that  a  servicer 
satisfies  the  recjnirement  in  ])rojK)sed 
§  1024.38(a)(1)  if  the  servicer  does  not 
engage  in  a  pattern  or  practice  of  failing 
to  achieve  any  of  the  objectives  set  forth 
in  proposed  §  1024.38(b)  and  did  not 
(aigage  in  a  pattern  or  practice  of  failing 
to  comply  with  any  of  the  standard 
nujiiirements  in  j)ropo.sed  ^  1024.38(c). 
Bropo.sed  comment  38(a)(l)-l  would 
have  provided  examj)les  of  |)otential 
pattern  or  i)ractice  failures  by  servicers. 
I’ropo.sed  comment  38(a)(2)-l  would 
have  jji'ovided  further  clarification 
about  the  operation  of  the  .safe  harbt)r. 

(iomments  received  bv  the  Bureau 
expressed  uniform  di.ssatisfaction  with 
the  jiropo.sed  .safe  harbor  definition. 
Industry  commenters  in  general 
ex])res.sed  the  concern  that  the  pro])o.sed 
safe  harbor  would  not  sufficient Iv 
insulate  them  from  the  large  costs  that 
they  .said  that  they  would  bear  diu!  to 
the  litigation  risk  they  saw  embedded  in 
the  j)roposal  as  a  result  of  civil  liability, 
as  discussed  above  in  the  sect  ion-1  )y- 
.section  discussion  of  the  higal  authority 
for  §  1024.38.  In  addition,  some  industry 
commenters  stated  that  the  safe  harbor 
imjvision,  which  is  based  on  the  lack  of 
a  pattern  or  jiractice.  would  lead  to 
costly  disco\'ery  becau.se  serv  icers 
would  be  recpiired  to  ])roduce  large 
volumes  of  documents  to  establish  the 
ab.sence  of  a  pattern  or  jn  actice. 

(ionsumer  group  comment(;r.s  also 
exj)ressed  oj)position  to  the  proposed 
.safe  harbor.  They  commented  that  the 
safe  harbor  definition  would  make  it 
difficnlt  for  borrowers  to  bring 
successful  civil  suits,  and  urged  the 
Bureau  to  eliminate  or  to  revise  the  safe 
harbor  to  ])rovide  relief  for  more 
borrowers,  (ionsnmer  advocates  argued 
tliat  borrowers  ne(;d  strong  protections 
Ixtcanse  borrowcns  cannot  .select  their 
.servicers. 

As  discn.ssed  above,  the  Bureau  is 
ado])ting  final  general  servicing  ])olicies, 
procedures,  and  recpiirements  that  are 
not  enforceable  through  a  ))rivate  right 
of  action.  As  violations  of  this  §  1024.38 
no  long(!r  carry  i)otential  civil  liability, 
the  Bureau  does  not  believe  that  the 


proposed  .safe  harbor  is  appropriate  to 
include  in  the  final  rule.  The  Bnrcian  is 
adopting  a  final  rule  that  does  not 
inclnd(!  ])ro|)osed  §  1024. 38(a)(2)  or 
pro])o.sed  comments  38(a)(l)-l  and 
38(a)(2)-l.  This  revision  will  also  allow 
the  Bnrcian  to  ])rotect  borrowers  through 
robust  snpm  vision  and  enforcement  of 
the  servicing  j)olicies,  procedures,  and 
r(xjnirements  set  forth  in  §  1024.38 
without  having  to  demonstrate  a  ])attern 
or  practici;  of  violations. 

38(b)  Objectives 

38(b)(1)  Acccissing  and  Providing 
Timely  and  Accurate  Information 

38(b)(l)(i) 

Pro])o.sed  §  1024.38(b)(l  )(i)  would 
have  recjnircul  that  a  servicccr’s  policies 
and  procedures  be  reasonably  dcjsigned 
to  achieve  the  objective  of  ])roviding 
accurate  and  timely  disclosurccs  to 
borrowers.  As  .stated  in  the  proposal,  the 
Bureau  believed  that  this  was  an 
im])ortant  objective  to  protect  borrowers 
by  making  sure  that  servicxn's  provide 
borrowers  with  ac:cnrate  and  timely 
information  about  their  mortgage  loan 
acc:c)nnts.  Having  rcu:c;ivecl  no  ciomments 
on  this  provision,  the  Burccan  is 
aclc)j)ting  l()24.38(b)(l)(i).  as  proposcul. 

38(b)(l)(ii) 

Propo.secI  1  ()24.38(b)(l )(ii)  woidd 
have  recpnrcul  that  a  sc!rvic:er’s  pc)lic:ic:s 
and  procedures  be;  rea.sonably  clesigni;d 
to  acdiieve  the  objc;ctive  of  caiabling  the 
sc;rvic;er  to  invc;stigate,  respond  to,  and, 
as  appropriate,  cxirrect  errors  asserted  by 
borrowers,  in  acc:ordanc:e  with  the 
])roc:eclnrc;s  set  forth  in  §1024.3.5, 
including  errors  rccsnlting  from  actions 
of  .sccrvice  jiroviclers.  A  .sc;rvic;er’s  ability 
to  inve.stigatc;  jiromptly  and  respond 
apjiropriately  to  an  a.s.serticm  of  error  is 
nec:essarily  dependent  n])on  the 
acc:urac:y  of  the  servic;er'.s  rt;cc)rds  and  cm 
the  ability  of  the  sc;rvicer’s  emjiloyees  to 
ac:c:ess  those  recxirds  rc;aclily.  As  a  result, 
the  Burc;an  believed  that  incdncling  this 
objective  as  one  of  the;  c)bjc;ctivc;.s  for  a 
sc;rvic:c;r’s  j)c)licic;s  and  proi:eclnres  was 
an  important  su])plemc;nt  to  the  Uoclci- 
Frank  Act  c;rrc)r  rc;sc)lution  rc;ciniremc;nts 
that  arc;  implc;mc;ntc;d  in  §1024.3.5. 

The  Bnrc;an  rc;i:c;ivc;cl  one  comment  cm 
projiosed  §  1024.38(b)(l)(ii).  A  trade 
a.ssoctaticm  urged  the  Bureau  to  limit  the 
a])j)lii;ability  of  §  1024.38(b)(l  )(ii)  to 
c;rror.s  snhmittc;d  pursuant  to  §1024.35. 
The  Bnrc;an  clc;clinc;s  to  adopt  the 
c:c)mmc;ntc;r's  snggcistion.  In  light  of  the 
Bnrc;an’s  dectsion  to  limit  the 
apj)lic;abilitv  of  §  1024.35  to  nc)tic:c;s  of 
error  submitted  in  writing,  as  discns.sc;cl 
above  in  the  .section-bv-sextion  analysis 
of  §  1024.35,  the  Bnrc;an  has  clecncled  to 
modify  jiroposed  §  1024.38(b)(l)(ii)  to 


clarify  that  a  .sc;rvicu;r  must  have  jiolicles 
and  ])roc:c;clurc;s  rc;asc)nahly  designed  to 
rc;spond  to  cxmijilaints  assc;rti;cl  by 
borrowers,  including  those  cuimplaints 
that  arc;  not  .snhjc;c:t  to  the  prc)ceclnrc;s  set 
forth  in  §  1024.35.  In  particular,  the; 
Bureau  believes  that  the  modification  is 
nc;c:c;,ssary  and  a])])roj)riate  to  ensure  that 
cxmsnmers  rc;cc;ivc;  |)rc)m|)t  and 
aiijiropriate  resjionses  to  oral 
cxmiplaints  even  though  sncli 
cc)m])laint.s  will  not  trigger  the  formal 
])rc)c:c;sses  under  §  1024.35. 

The;  Bnrc;an  also  is  removing  the 
rc;fc;rc;ncc;  to  the  aclions  of  sc;rvic;c; 
jiroviders  from  the  text  of  the  rule,  and, 
in.stc;acl.  is  adopting  ni;w  c:omment 
38(b)(l)(ii)-l  to  clarify  that  policies  and 
proc;c;dures  to  c:omply  with 
§  1024.38(b)(l)(ii)  must  be;  rc;a,sonably 
designed  to  provide  for  jiromjitly 
obtaining  information  from  service; 
providers  to  facilitate  acliieving  the 
c)bj(;clive  of  correcting  c;rrors  resulting 
from  aclions  of  service;  jiroviders, 
including  obligations  arising  pursuant 
to  §  1024.35. 

38(b)(l)(iii) 

Pro])C)secl  §  l()24.38(b)(l)(iii)  would 
have;  rc;ciuirc;d  sc;rvic:c;rs  to  clevelo]) 
l)c)liclc;.s  and  ])roc;c;clurc;,s  rea.sonably 
designed  to  provide  borrowers  with 
ac;cnratc;  and  timely  information  and 
docauuents  in  rc;spon.sc;  to  borrowc;r 
rc;cjnc;.sts  for  information  or  clc)cannc;nt.s 
rc;latc;cl  to  their  mortgage  loan  aca.'ounts 
in  accxirdanca;  with  the  i)rc)ca;clurc;s  sc;t 
forth  in  §1024.30.  The  Burc;an  bc;lic;vc;cl 
that  the  jirojioscal  jirovision  was  an 
important  .su])])lc;ment  to  the  Dodd- 
Frank  Acl  information  rc;cinc;.st 
rc;quirc;mc;nts  that  are  imj)lc;mentc;cl  in 
§  1024.30  becamse  the  maintenanca;  of 
acaairate  information  regarding  mortgage: 
loan  ai:c:ounts  is  necaissary  for  a  .servic:t:r 
to  rc:sponcl  to  rcaiuests  for  information 
made;  by  borrowers. 

The  Bureau  received  no  comments  on 
§  1024.38(b)(l)(iii).  However,  in  light  of 
the  Bureau’s  decision  to  limit  the 
ajiplicability  of  §  1024.30  to  recjnc:st.s  for 
information  submitted  in  writing,  as 
cli.scais.sc;d  above  in  the  seclicm-by- 
.sec.tion  analysis  of  §  1024.30,  the  Bnrc;an 
has  decided  to  modify  projio.sed 
§  1024.38(b)(l)(iii)  to  clarify  that  a 
sc;rvic:c;r  most  have  ])oliclc;s  and 
])roc:c:dnrc;.s  to  jirovidc;  a  borrower  with 
acaairate  and  timely  information  and 
docaunents  in  rc;s])onsc;  to  the;  borrower’s 
rc;cjuc;.sts  for  information  with  rc;.spc;c:t  to 
the  borrower’s  mortgage  loans, 
including  tho.se  rc;c]nc;sts  that  arc;  not 
a.ssc;rtecl  in  acaairdance  with  the 
prc)ca;chuc;.s  set  forth  in  §1024.30.  In 
particailar,  the  Bureau  camtinues  to 
bc;lievc;  that  .servic;er.s  must  have  the; 
capacity  to  resjjond  to  borrowers’ 
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recjnests  for  inl'onnatioii  re])()rt(;d  to 
s(irvieers  orally,  l)ut  the  Hureaii  Ixilieves 
that  it  is  a])pro])riate  to  allow  servicers 
to  design  policies  and  procedures  l)e.st 
suited  to  tluiir  operations  to  achieve  this 
ol)jective.  Accordingly,  the  Hnrean  is 
ado|)ting  ^  1  ()24.38(1))(1  )(iii)  with 
modifications  from  the  proposal  to 
broaden  the  scojk;  of  the  objective  to 
include  borrower  re(]uests  for 
iidbrmation  or  documents  with  respect 
to  the  borrower's  mortgage  loan  that  are 
not  encompassed  by  the  written 
information  recpie.st  ju'ocess  .set  forth  in 
§1024. 38. 

38(1)1(1  )(iv) 

Proposed  §  1024.38(b)(l)(iv)  would 
have  recjuired  ser\'icers  to  establish 
])olicies  and  procedures  reasonablv 
designed  to  achieve  the  objective  of 
])roviding  owners  or  assignees  of 
mortgage  loans  with  accurate  and 
current  information  and  documents 
about  any  mortgage  loans  that  they  own. 
As  .stated  in  the  proposal,  the  Bureau 
believes  that  to  ])rotect  borrowers,  it  is 
necessary  for  owners  and  assignees  to 
receive  accurate  and  timely  information 
about  the  mortgage  loans  they  own.  As 
the  Bureau  stated,  owners  and  a.ssignees 
can  play  an  im])ortanl  role  in  ensuring 
that  servicers  com])ly  with  the 
re(|nirements  of  the  owner  or  a.ssignee 
which  may  inure  to  the  benefit  of 
borrowers. 

The  Bureau  received  a  comment  on 
this  ])ro])osed  provision  from  an 
investor,  providing  types  of  iidbrmation 
that  would  benefit  investors  regarding 
loss  mitigation  evaluations  c:ondiicted, 
and  lo.ss  mitigation  agreements  entered 
into,  by  servicers.  Having  received  no 
comments  on  the  sub.stance  of  the 
proposed  rule,  the  Bureau  is  adopting 
§  1 024.38(1)1(1  )(iv),  as  ])roposed.  The 
Bureau  is  also  adopting  new  comment 
38(1)1(1  l(ivl-l  to  clarify  the  information 
and  documents  contemplated  by  this 
section.  Comment  38(1)1(1  l(ivl-i 
j)rovides  that  the  relevant  and  current 
information  to  owners  or  assignees  of 
mortgage  loans  includes,  among  other 
things,  information  about  a  servicer’s 
evaluation  of  borrowers  for  loss 
mitigation  options  and  a  servicer’s 
agreements  with  borrowers  on  loss 
mitigation  o])tion.s,  including  loan 
modifii;ations.  Such  information 
includes,  for  example,  information 
regarding  the  date,  terms,  and  features 
of  loan  modifications,  the  components 
of  any  ca])italized  arrears,  the  amount  of 
any  servicer  advances,  and  any 
assumptions  regarding  the  value  of  a 
])roporty  u.sed  in  evaluating  any  loss 
mitigation  options. 


38(1)1(1  l(vl 

Pro|)osed  §  1024.38(1)1(1  l(vl  would 
have  re(|uired  that  a  .servicer’s  policies 
and  |)rocedures  be  nia.sonably  designed 
to  ac;hieve  the  objective  of  enabling  the 
servicer  to  submit  documents  or  filings 
re(]uired  for  a  foreclosure  process, 
including  documents  or  filings  re()nired 
by  a  court  of  competent  jurisdiction, 
that  reflect  accurate  and  current 
information  and  that  comply  with 

ai) plicable  law.  The  Bureau  believes  that 
it  is  nece.ssarv  ami  appropriate  to 
protect  borrowers  from  harms  resulting 
from  .servicers’  failure  to  submit 
accurate,  current,  and  compliant 
documents  in  foreclosure  proceedings. 

In  issuing  the  proj)osed  rule,  the  Bureau 
|)ointed  to  findings  by  the  Office  of  the 
(]omj)troller  of  the  Currency  that  major 
servicers  demonstrated  failures  to 
document  and  verify,  in  accordance 
with  apj)licable  law,  information 
relating  to  borrowt!r  mortgage  loan 
accounts  in  connection  with  foreclosure 
])roceedings. ' 

The  Bureau  received  a  number  of 
comments  on  ])roposed 
§  1024.38(1)1(1  l(vl.  State  attorneys 
general  commented  that  the  Bureau 
should  adopt  stricter  standards  to 
ensure  the  accuracy  and  validity  of 
foreclosure  documentation,  such  as  the 
standards  included  in  the  recent 
National  Mortgage  Settlement.  In 
addition,  consumer  groups  urged  the 
Bureau  tc)  re(]uire  .servicers  who  are 
initiating  a  foreclosure  to  provide 
documentation  to  borrowers  of  the  right 
of  the  partv  initiating  the  action  to 
foreclo.se,  including  providing  evidence 
of  an  enforceable  .securitv  interest  and 
verification  of  supporting  statements. 

After  consideration  of  the  comments, 
the  Bureau  has  concluded  that  the 
proposed  language  already 

aj) propriately  addresses  the  concerns 
rai.sed.  Section  1024.38(1)1(1  l(vl,  as 
proposed,  requires  servicers  to  develop 
policies  and  ])rocedure.s  reasonablv 
designed  to  achieve  the  objective  of 
ensuring  the  accuracy  of  any  documents 
filed  in  foreclosure  ])roceeding.s.  which 
would  include  affidavits  or  security 
instruments,  and,  therefore,  is  broad 
enough  to  cover  the  sj)ecific  documents 
identified  in  the  National  Mortgage 
Settlement.  Specifying  particnlar 
documents  which  mn.st  be  submitted 
accurately,  or  regulating  the  particulars 
of  how  documents  are  |)re])ared  and 
validated  by  .servicers,  would  be 


'  Fdiliirr  In  Ilncnvnr:  I'lw  SUila  ol  linns.  Mkis.. 
.Mnrl}^.  Smininti  I’rni  ticns  and  l■'nlvclnstnvs: 
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(U)v't  Ilnlnnn.  1 12tli  (long.  4  (2012)  (slal(!iiu!iil  ot 
Morris  Morgiiii.  Olfico  of  tin;  (ioniptrolliir  of  llu; 

( iurnaioy). 


inconsistent  with  the  rule’s  broad 
object ive.s-based  standards,  which,  as 
discussed  above,  are  designed  to 
provide  flexibility  for  a  wide  range  of 
.servicers  to  develop  policies  and 
procedures  that  are  appropriate  to  their 
business  and  that  will  achieve  the  stated 
objectives.  Accordingly,  the  Bureau 
declines  to  adopt  a  final  ride  containing 
the  sj)ecific  details  included  in  the 
National  Mortgage  Settlement.  The 
Bureau  exj)ect.s  tliat  the  court  filings  of 
servicers  who.se  operational  and 
information  management  policies  and 
procedures  are  rea.sonably  designed  to 
achieve  the  objective  of 
§  1()24.38(b)(l  )(v)  will  be  accurate  and 
authorized  by  the  underlying  security 
documents. 

Second,  the  Bureau  believes  that  the 
information  reqne.st  process  defined  in 
proposed  §  1024.38  ])rovide.s  borrowers 
in  foreclosure  with  access  to  the 
documentation  described  by  consumer 
groups.  Specifically,  §  1024.38.  as 
propo.sed.  requires  servicers  to  jirovide 
to  borrowers  upon  their  reijuest 
information  about  their  mortgage  loan 
accounts,  including  their  servicing  files, 
which  includes  a  complete  payment 
history,  a  co])y  of  their  security 
instrument,  collection  notes,  and  other 
valuable  information  about  their 
accounts.  Accordingly,  the  Bureau  does 
not  believe  that  it  is  nece.ssarv  to  revise 
the  |)ro])osed  language  to  provide  this 
protection.  For  the  reasons  di.scnssed 
above,  the  Bureau  is  ado])ting 
§  l()24.38(b)(l  )(v),  as  |)ropo.sed. 

38(b)(l)(vi) 

The  Bureau’s  pro])osed  .servicing 
operational  policies  and  procedures  did 
not  .sj)ecifically  address  a  servicer’s 
obligations  related  to  succe.ssors  in 
interest  upon  the  death  of  a  borrower. 
The  Bureau  received  information  about 
difficulties  faced  by  surviving  spouses, 
children,  or  other  relatives  who  succeeil 
in  the  interest  of  a  deceased  borrower  to 
a  property  that  they  also  occupied  as  a 
principal  residence,  when  that  property 
is  secured  by  a  mortgage  loan  account 
.solelv  in  the  name  of  the  deceased 
borrower.  In  particular,  the  Bureau 
under.stands  that  succes.sors  in  interest 
may  encounter  challenges  in 
communicating  with  mortgage  .servicers 
about  a  deceased  borrower’s  mortgage 
loan  account.  The  Bureau  believes  that 
it  is  es.sential  that  servicers’  ])olicies  and 
])rocednres  are  rea.sonably  designed  to 
facilitate  communication  with 
successors  in  interest  regarding  a 
deceased  borrower’s  mortgage  loan 
accounts.  Therefore,  the  Bureau  is 
adopting  §  l()24.38(t))(l)(vi)  to  clarify 
that  servicers  should  maintain  policies 
and  procedures  that  are  rea.sonably 
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designed  to,  upon  notification  of  the 
death  of  a  borrower,  identify  jiroinptlv 
and  facilitate  communication  with  the 
successor  in  interest  of  the  deceased 
borrower  with  respiict  to  tlie  property 
.S(!cure(l  by  tlie  deceased  borrower's 
mortgage  loan. 

3H{1))(2)  Properly  Kvaluating  Lo.ss 
Mitigation  Apj)lication.s 

Proposed  §  1024. 38(h)(2)  would  have 
estahlisluKl  a  lunulxir  of  objectives 
designed  specifically  to  support 
servicers'  lo.ss  mitigation  activities  and 
to  facilitate  compliance  with  various 
nuiuirements  under  pro])o.sed  5?1'‘24.41. 
.S|)ecifically.  proposed  §  1()24.38(1))(2) 
would  have  re(]ninul  that  a  servicer's 
])olicies  and  procedures  he  reasonably 
designed  to  achieve  the  objective  of 
enabling  the  servicer  to  (i)  jirovide 
accurate  information  to  borrowers 
regarding  lo.ss  mitigation  optif)ns:  (ii) 
id(!ntify  all  loss  mitigation  optif)ns  for 
which  a  borrower  mav  he  eligible:  (iii) 
provide  servicer  personnel  with  ])romj)t 
access  to  ail  documents  and  information 
suhmittiul  hv  a  borrower  in  connection 
with  a  loss  mitigation  option;  (iv)  enable 
S(!rvicer  personnel  to  identify 
documents  and  information  that  a 
borrower  is  nuiuired  to  siihmit  to  make 
a  loss  mitigation  application  com])lete; 
and  (v)  enable  servicer  |)ersonnel  to 
(ivaluate  horrowcu-  applications 
prop(!rlv.  anil  any  a])])(!als.  as 
a|)j)ropriate. 

In  the  proposal,  the  Bureau  (!X|)n!ssed 
its  belief  that  reipiiring  servicers  to  have 
rea.sonable  policies  and  ])rocedures  to 
maintain  and  manage  information  and 
operations  that  are  designed  to  enable 
the  ser\  icer  to  evaluate?  borrowers  for 
loss  mitigation  options  facilitates 
com])liance  with  proposed  §1024.41. 
Further,  such  policies  and  procedures 
are  likely  to  protect  consumers  by 
riiiiuiring  servicers  to  consid(!r.  in 
advance  of  the  ])otential  delinquency  of 
a  particular  mortgage  loan,  the  loss 
mitigation  oj)tions  that  are  generallv 
available  to  borrowers. 

While  acknowledging  that  servicers 
generally  have  begun  to  alter  the 
manner  in  which  they  invest  in 
infra.strncture  and  are  changing  their 
ap|)roach  to  default  management,  the 
Bureau  .stated  in  the  2012  RF.SBA 
•Siirvicing  Proposal  that  it  believes  that 
a  re(|uirement  to  develop  reasonabli! 
policies  and  procedures  to  enable  a 
.servicer  to  evaluate  lo.ss  mitigation 
ap])lication.s  im])o.se.s  a  reasonable 
burden  on  servicers  that  will  benefit 
delinquent  borrowers  once  the  rule 
takes  effect  and  will  protect  borrowers 
in  future  years  as  servicijrs  transition 
from  reacting  to  the  current  financial 
crisis  to  a  more  steadv  market  more 


likely  to  hi;  punctuatiid  bv  regional 
s])ikes  in  delinquencies  and 
foreclosures.  Absent  regulation, 
servicers  that  have  not  vet  invested  in 
improving  loss  mitigation  functions  mav 
find  less  incentive  to  do  so  as  housing 
markets  recover,  leading  to  continniid 
inadequati!  infrastructure  during  future 
regional  or  national  housing  downturns, 
wliich  may  lead  to  futuri!  borrower 
harm.  The  BuriJan  reiiuested  comment 
regarding  whether  tlu;  Bureau  had 
identified  the  appropriate  objectivi;.s 
with  res|)ect  to  propo.sed  §  1024. 38(h)(2) 
and  whether  objectives  should  be 
removed,  or  other  objijctives  included, 
in  the  requirements. 

h)ss  mitigation  information.  Bro])o.seii 
§  1024.38(b)(2)  would  have  reiiuired  that 
a  servicer's  policies  and  proceduriis  be 
riiasonably  designed  to  achieve  the 
objective  of  enabling  the  .servicer  to  (i) 
])rovid(!  accurate  information  to 
l)orrowers  regarding  lo.ss  mitigation 
options;  (ii)  identify  all  loss  mitigation 
options  for  which  a  borrower  mav  be 
(iligible;  (iii)  i)rovide  .servicer  personnel 
with  j)rom])t  acce.ss  to  all  documents 
and  information  submittijd  by  a 
borrower  in  connection  with  a  loss 
mitigation  o])tion:  (iv)  enahh;  servicer 
personiK!!  to  identify  docunuints  and 
information  that  a  horrowi?!'  is  njipiirijd 
to  submit  to  make  a  loss  mitigation 
a])])lication  complete. ' 

The  Bureau  received  a  small  numbiir 
of  comments  on  §  1024. 38(b)(2). 
Consumer  advocates  support  (id 
proj)osed  §  1024. 38(b)(2).  and  urged  the 
Bnr(;au  to  specify  that  servicers  are 
recpiired  to  provide  borrowers  with  a  li.st 
of  available  loss  mitigation  o])tion.s. 
Trade  as.sociations  urged  the  Bureau  to 
clarify  .servic(!rs'  obligations  in  this 
siiction.  in  jjarticular  wheth(;r  sijrvicers 
could  limit  the  information  provided  to 
borrowers  to  only  the  lo.ss  mitigation 
programs  that  the  servic(!r  offers.  The 
Bur(?au  also  received  many  conmuints 
about  the  .s(!rvicer.s'  obligations  to  offer 
loss  mitigation  options  to  borrowers, 
which  are  discu.ssed  in  distail  in  the 
.section-by-.s(!ction  analysis  of  §  1024.41. 

For  the  nia.sons  discu.ssed  above;,  the 
Bureau  is  adopting  §§  1  ()24.38(h)(2)(i) 
through  (b)(2)(iv),  as  propo.s(;d  with 
slight  modifications  for  clarification. 
Section  l()24.38(b)(2)(ii)  clarifies  that 
the  rule  envisions  that  servicers  will 
develo|)  ])olicies  and  procedures 
r(;asonahly  d(;signed  to  identify  with 
s])ecificity  all  loss  mitigation  o|)tion.s 
available  for  mortgage  loans  curr(;ntlv 
.s(;rviced  by  a  mortgage  servicer  and  that 


""  I’niposiiil  S  l()24.;tH(l))(2)(v).  (Iisc:iiss(!cl  alxivi!. 
would  liavo  i'(!(|iiir(!(l  seu  vicois  to  ostaldisli 
roasonahio  policies  and  prociulunis  that  (uiable 
servicer  per.soiin(!l  to  properlv  (svaliiale  l)orrower 
applications,  and  any  appisds.  as  appropriate. 


the  mortgage  servicer  may  service  in  the 
future.  The  Bitreaii  is  also  adopting  new 
comment  38(h)(2)(ii)-l ,  which  ex])lains 
thiit  .servicers  nuist  develop  policies  and 
l)roc(;dur(;s  rttasonably  designed  to 
enable  servicer  ])er.sonnel  to  identifv  all 
loss  mitigation  oidions  available  for 
mortgage  loatis  currently  sitrviced  bv  the 
tuortgage  sttrvicer.  For  (txcuuple,  ;i 
serviettr's  policies  and  procedurtts  must 
be  rttiisonablv  desigiutd  to  address  how 
a  .servic(;r  specific.tllv  identifies,  with 
r(;.sp(;ct  to  (;ach  owner  or  ii.ssigmte,  all  of 
the  loss  mitigation  ojMions  that  tlu; 
servicer  may  consider  wlutn  (tvahtating 
any  borrower  for  a  lo.ss  tuitigation 
option  and  the  criteria  that  should  ht; 
applied  by  a  servicer  when  evahiiiting  a 
borrower  for  such  ojdions.  In  addition, 
a  .servicer's  ])olicie.s  and  procedures 
must  be  reasonably  d(;.signed  to  address 
how  tlu;  servicer  will  a])])ly  any  specific 
thr(;.shold.s  for  eligibility  for  a  ])articular 
lo.ss  mitigation  option  established  by  an 
own(;r  or  assignee  of  a  mortgage  loan 
(f.*.g..  if  the  owner  or  a.ssignec;  n;quir(;.s 
that  a  servicer  only  make  a  particular 
lo.ss  mitigation  option  available  to  a 
certain  ])(;rcentage  of  the  loans  that  the 
s(;rvic(;r  ser\’ic(;s  for  that  own(;r  or 
as.sign(;e.  then  the  servicer's  ])olicie.s  and 
proc(;dure.s  must  h(;  r(;a.sonablv  d(;.signed 
to  det(;rmine  in  advance  how  the 
servic(;r  will  apply  that  threshold  to 
those  mortgage  loans).  A  servicer's 
policies  and  procedures  must  also  he 
r(;asonably  d(;signed  to  (;nsure  that  such 
information  is  r(;adily  acc(;.s.sibl(;  to  the 
.service;!'  ])ersonnel  involv(;d  with  loss 
mitigation,  including  personnel  made 
available  to  the  borrower  as  d(;.scribed  in 
§  1024.40. 

To  meet  the  objectives  of 
§  1024.38(b)(2)(ii).  a  servicer  will  have 
to  establish  ])olicie.s  and  proc(;dure.s  that 
an;  r(;a.sonably  designed  to  ])rovide 
.servicer  ])ersonnel  with  the  ability  to 
det(;rmine.  on  a  loan  by  loan  basis, 
which  loss  mitigation  oj)tion.s  made 
available  by  the  servicer  are  available  to 
])articular  borrowers  and  to  ))rovide  that 
information  to  such  borrowers.  This 
obj(;ctive  r(;(]uires  that  .servicers  have 
acce.ss  to  accurate  information  about  the 
available  lo.ss  mitigation  options  for 
particular  typ(;s  of  loans.  The  Bur(;au 
anticipat(;s  that  for  s(;rvicer.s  that  service; 
mortgage;  loans  held  by  the  .service;!’  or 
ii!i  affiliate  i!i  portfolio,  ])rovi(ling  acc(!.s.s 
to  the  latte;!’  e:at(;gorv  of  i!if()!’!i!ation  will 
not  pr(;,s(;!it  significant  bu!’(l(;!is  with 
re;.sp(;ct  to  such  !!U)!’tgc!ge;  loii!i.s  iis  iinv 
such  ])()lie:ie;s  likely  will  be;  unifornily 
set  forth  by  the  service;!’  or  iiffiliate. 
Si!uilarly,  the  Bureai!  a!iticij)ate.s  that 
.s(;!’vic(;rs  that  .service  !!io!’tgag(!  loans 
that  are  included  in  s(;ci!!’itizati()ns 
guaranteed  by  Fan!iie;  Mae.  Freddie; 
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Mac:,  or  (Jinnie  Mac;,  or  insurcul  by  FIIA 
or  oth(;r  governnicMit  spon.sorcHl 
insurance  programs,  will  l)e  i'ainiliar 
with  i)olicies  that  will  be;  set  forth  hv 
those  entiticis  regarding  the 
rcHinirements  for  loss  mitigation  o))tions 
and  will  he  able  to  make  that 
information  available  to  servicer 
ptM'sonnel  and  borrowers.  Servicers  that 
service  mortgage  loans  that  are 
s(!curitized  through  private  lahe;! 
.securities  may  meed  to  undertake  more 
detail(!(l  di.scussions  with  investors  to 
identify  which,  if  any,  lo.ss  mitigation 
programs  made  available  by  the  servicer 
are  available  to  borrowers  whose 
mortgage  loans  are  owned  by  the; 
securitization  trust  pursuant  to  the 
terms  of  any  jcarticnlar  servicing 
agreement.  However,  the  Bureau 
helievcis  the  burden  is  still  reasonable 
and  will  abate  over  time  as  the  industry 
does  a  better  job  of  clarifving  such 
issues  at  the  time  that  the  servicing 
agrcuiinents  arc;  first  drafted. 

'fhe  Bnr(;an  believes  that  the  final  rule 
will  increa.se  protection  for  borrowers 
by  rcKiuiring  sca  vicers  to  adopt  policies 
and  ])roc:edures  reasonably  designed  to 
ensure  that  scirvicers  consider,  in 
advance  of  the  potential  delincinency  of 
a  particular  mortgage  loan,  the  loss 
mitigation  options  that  are  generally 
availahhi  to  borrowers.  Fnrtlier,  the  final 
rule  ])rovides  a  basis  for  Bureau 
supervision  and  enforcement  rcigarding 
whether  servicers  are  nnjnstifiahly 
asserting  invci.stor  limitations  as  a  basis 
for  avoiding  the  work  of  jn'oeessing  loss 
mitigation  apiclications. 

Pvop('.i  evaluation  oj  loss  iniligation 
applications.  Brojjosed 
§  l()24.38(h)(2)(v)  would  have  defincid  as 
an  ohjc;c:tive  of  a  servicer's  i)olicies  and 
])rocedurc;s,  the  jjroper  evaluation  of 
loss  mitigation  ajjjclications,  and  any 
ajcpeals,  jiursuant  to  the  reejuirements  of 
jjroj)osed  §  1024.41.  As  (explained  in  the 
projeosal,  borrowers  who  are  struggling 
to  pay  their  mortgage  have  a  vital 
intercest  in  being  projjerly  considerced  for 
all  available  loss  mitigation  options,  and 
the  ability  of  servicers  to  do  so  is  largelv 
dependent  upon  scervicers  (establishing 
and  impleiiKenting  jeolicices  and 
proc(ednres  that  arce  nea.sonahlv  designed 
to  a.ssure  that  serviccer  personnel  have 
prompt  and  comjelete  acccess  to  all 
rekevant  information,  including 
documents  and  information  snhmittced 
by  the  borrowers.  Bropo.sed  §  1024.41,  as 
discussced  below,  in  turn  ckefimed 
procedures  for  (evaluating  loss 
mitigation  a])plicati()ns. 

Most  of  the  comments  neceived  by  the 
Bnneau  rcegarding  propo.sed 
§  l()24.38(l))(2)(v)  focu.sed  on  the 
proccednrees  scet  forth  in  projeosced 
§  1024.41.  However,  in  light  of  the 


comments  rceceivced,  the  Bnneau  is 
adojeting  ^  1024.38(l))(2)(v),  with 
modifications  from  the  jeropo.sal  to  make 
ckear  that  the  objective  of  pro])(er 
evaluation  of  a  borrower’s  ajejelication 
for  a  loss  mitigation  option,  or  any 
app(eal,  (ext(ends  to  all  loss  mitigation 
options  that  ane  potentially  available  to 
the  borrower  jeursuant  to  any 
r(e(jnir(em(ents  (established  hv  the  owner 
or  assigiuece  of  the  l)orrow(er's  mortgage 
loan.  As  explained  below  in  the  .section- 
hy-section  amdysis  of  §  1024.41,  this 
ohj(ectiv(e  is  not  inconsistent  with  the 
use  of  a  wat(erfall  of  loss  mitigation 
options  that  an  inv(est()r  or  assignee  may 
establish. 

The  Bureau  is  also  adojeting  new 
comment  38(h)(2)(v)-l  to  clarify  that  a 
S(ervicer  is  ne(iiured  jeursuant  to 
§  l()24.38(h)(2)(v)  to  maintain  jeolicies 
and  jerocedures  rea.sonahly  designed  to 
evaluate  a  borrower  for  a  loss  mitigation 
ojetion  (;()nsist(ent  with  any  owner  or 
a.ssignee  r(!(juir(ements,  (even  where  the 
nerjinrenuents  of  §  1024.41  may  he 
inajejelicahle.  For  examjele.  an  owmer  or 
a.ssigiKee  may  r(e(juir(e  that  a  servicer 
imjekenKent  certain  jerocednnes  to  r(evi(ew 
a  loss  mitigation  ajejelicatiten  submitted 
ley  a  leeernewer  ke.ss  than  37  days  leekere 
a  kereckesnre  sake.  I'kirther,  an  (ewner  cer 
assigiueee  mav  r(e(iiure  that  a  servicer 
imjekement  certain  jeneceduries  t(e  ne- 
evalnate  a  lecerreewer  wine  has 
deiiKenstratced  a  material  change  in  the 
leonxewer’s  financial  circnmstancees  ker  a 
kess  mitigati(en  (ejetiren  after  the 
s(ervicer’s  initial  evaluaticen.  A  servicer 
must  maintain  |e(elici(es  and  jeneceednrees 
r(eas(enahly  (kesigned  tee  imjekement  tlue.se 
nerjinrements  even  if  such  kess 
mitigati(en  evalnati(ens  may  met  lee 
r(e(juir(ed  jeursuant  t(e  ^  1024.41.  The 
BuKeau  believes  that  the  final  ride  will 
jerievide  hiernewers  with  gixeater  access  t(e 
kess  mitigatiien  ojetions  and  nuere 
transjeanency  intie  the  evaluation 
jeriecess. 

38(leK3)  Facilitating  Oviersight  of,  and 
Qemjeliance  ley.  Service  Brieviders 

Briejeie.sed  §  1024.38(h)(3)  would  have 
nerjnired  that  a  s(ervicer’s  jeieliciees  and 
jenecednres  lee  reaseenalely  (kesigned  tie 
achieve  the  lelejectivie  (ef  enabling  the 
siervicer  t(e  jerievide  ajejeriejeriate  siervicer 
jeersiennel  with  accurate  and  current 
inkermation  refkecting  actiiens  jeeerkermied 
ley  service  jerievidiers,  facilitating 
jeieriiedic  reviiews  lef  service  jerievidiers, 
and  facilitating  the  sharing  lef  accurate 
and  current  infiermatiien  aiiKeng  servicer 
jeersiennel  and  siervicie  jerievidiers. 

The  Bureau  lexjelained  that  jeriejeo.sed 
S  1024.38(le)(3)  was  designed  to  address 
recent  (evaluations  of  miertgage  servicer 
jeractices  that  had  found  that  some 
major  servicers  “did  met  jerojeierly 


structure,  carefully  conduct,  or 
jerudently  manage  their  third-jeartv 
vendor  relationsliijes.”  '  Fier  (examjele, 
certain  servicers  snjeiervised  lev  the 
Board  of  (kevermers  of  the  Federal 
Reserve  System  and  the  Office  lef  the 
Oomjetrielker  of  the  Ourrency  were  found 
ley  those  agencies  to  have  failed  tie 
imenitor  third-jearty  vendor  forieckesnre 
law  firms’  comjeliance  with  the 
servicer’s  standards  or  t(e  retain  ciejeies 
(ef  (kecuments  maintained  ley  third-jeartv 
law  firms.'-"  Similar  failures  were 
found  to  he  jeresent  in  conmection  with 
servicer  relationshijes  with  default 
management  service  jeroviders  and 
Mortgage  Electronic  Riegistration 
Systems.  Inc.  (MERS).'-'  The  Bureau 
lueted  in  the  jerojeosal  that  these  failures 
likely  resulted  in  significant  harms  for 
borrowers,  including  imjeosing 
unwarranted  fees  on  borrowers  and 
harms  relating  to  so-called  “dual 
tracking”  from  miscommunications 
between  service  providers  and  servicer 
lo.ss  mitigation  jjersonnel. 

The  Bureau  requested  comment 
regarding  whether  the  Bureau  had 
identified  the  ajjjnojiriate  objectives  and 
whether  objectives  shoidil  he  removed, 
or  other  objectives  included,  in  the 
reijnirements.  The  Bureau  received  a 
small  numher  of  comments  jn'ojiosed 
§  1024. 38(h)(3),  all  of  which  were 
submitted  by  industry,  (iommenters 
.sought  clarification  about  the  .scojie  of 
jirojio.sed  4?  1024. 38(h)(3).  including 
whether  the  jirovision  would  ajijily  to 
vendors  used  for  non-mortgage  loan 
related  tasks  and  whether  the  jirovision 
would  creati!  an  indejiendent  obligation 
for  .service  jnoviders  to  c.omjily  with 
§  1024.38.  Servicers  akso  sought 
guidance  on  how  to  comjily  with  the 
jieriodic  review  requirements  of 
jaojKj.sed  1024.38(h)(3)(ii),  including 
whether  comjdiance  with  the  recent 
National  Mortgage  Settlement  or 
jjarticijjation  in  shared  assessment 
jH’ograms  would  satisfy  a  servicer’s 
obligations  under  the  projio.sed  rule. 

Brojiosed  (5 1024.38(1))(3)  would  have 
imjiosed  obligations  on  servicers  with 
resjiect  to  maintaining  and  jiroviding 
acce.ss  to  information  about  service 
jiroviders,  as  defined  hv  S  1024.31. 


'  '’'KcmI.  Krsurvo  .Svs..  Oliici!  ol  thii  Coniiilrollor  iil 
lliii  CiMTinicv  Jv  Ollict!  ot  I  hrill  .Supervision. 

l{(•\•i(nv  ol  ForcclDsinf  Policii-s  ciiid 
Pra(  li(:(rs^i  (2111  1).  uvaihil)l(!  al  /i//p;//ii'ini-.orr."oi’/ 
iun\  s-issiicin<:(^s/n(m  s-ridi‘iisi's/2(ll  I /nr-ncr-'JO  1 1- 
4  7(i.i>(ll. 

'-•’I'iul.  Re.serve  .Sys..  Ollico  of  llu;  Com  pi  rot  I  or  of 
tlio  CurriMicv.  H  Offiia!  of  1  lirifi  .Siiporvision. 

/{ov;ou'  ol  Pomclosiirf  Policies  and 
Practices  <i  (201 1 ). 

Kosorvo  .Svs..  Offioo  ol  llio  Comptroll(!r  of 
llio  Curroncy.  d  Olfico  of  I  lirift  Siiporvision. 
/ll/(.■;■f/ao;lla•  Itrviaw  of  Poraclosiin^  Policii^s  and 
Pmclicas  10  (201 1 ). 
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discussed  above  in  the  section-by¬ 
section  analysis  ol  that  section,  which 
includes  any  party  retained  by  a  servicer 
that  interacts  with  a  borrower  or 
provides  a  scirvict;  to  a  serx  icer  for 
which  a  horrow(!r  may  incur  a  fee.  Tlu; 
proposed  j)rovision  wonld  therefore  not 
liave  created  obligations  with  r(!S]){u:t  to 
vendors  who  do  not  meet  this 
definition. 

The  Hureau  is  ado])ting 
S  1024.88(h)(8),  as  proposed.  The 
llnreau  remains  concerned  about 
.servicers'  inadecpiate  oversight  of 
service  providers,  and  believes  that 
proposed  1024. 88(h)(8)  a])])ropriately 
address(!s  this  concern  by  requiring 
.servicers  to  maintain  reasonable  policies 
and  procedures,  which  will  ))rovide 
servicer  j)er.sonnel  with  information 
about  actions  of  service  providers  and 
facilitate  review  of  service  jxroviders. 

The  Bureau  expects  that  servicers 
.seeking  to  demonstrate  that  their 
policies  and  procedures  are  reasonably 
designed  to  achieve  the.se  objectives  will 
ilemonstrate  that,  in  fact,  the  .servicer 
has  been  able  to  use  its  information  to 
oversee  its  service;  providers  efiectiv(;lv, 
such  as  through  a  shan;d  assessment 
program  of  the  ty])e  set  forth  in  the 
National  Mortgage  Setthmient. 

88(h)(4)  Facilitating  Transfer  of 
Information  lluring  Servicing  Transfers 

l^roposed  t?  1024.88(1))(4)  would  have 
n;(juiri;d  that  a  servicer's  policies  and 
procedures  hi;  reasonahlv  designed  to 
achieve  the  objective  of  ensuring  the 
timely  transfer  of  all  information  and 
documents  relating  to  a  transferred 
mortgage  loan  to  a  transferee  s(;rvicer  in 
a  form  and  manner  that  (;nahle.s  the 
transferee  servicer  to  comply  with  the 
requirements  of  .snhj)art  C  and  the  terms 
of  the  transferee  servicer's  contractual 
obligations  to  owners  or  assignees  of  the 
mortgage  loans.  Further,  jjroposed 
§  1024.88(h)(4)  would  have  provided  an 
objective  that  a  transfer(;e  servicer  shall 
have  documents  and  information 
regarding  the  .status  of  di.scussions  with 
a  borrower  regarding  loss  mitigation 
options,  any  agreements  with  a 
borrower  for  a  loss  mitigation  option, 
and  any  analysis  with  res])ect  to 
potential  recoverv  from  a  non- 
p(;rforming  mortgage  loan,  as 
appropriate  (typically  called  a  final 
recovery  determination). 

In  ])ropo.sing  1024. 88(h)(4).  the 
Bureau  exjire.ssed  concern  that  servicing 
transfers  could  give  ri.se  to  potential 
harms  to  consumers.  Transferee 
.s(;rvici;rs  may  exp(;rience  problems 
relating  to  inaccurate  transfer  of  past 
payment  information,  failures  of  the 
transferor  servicer  to  transfer  documents 
provided  to  it  by  a  borrower  or  others. 


and  inaccurate  transfer  of  information 
relating  to  loss  mitigation  di.scussions 
with  borrowers.  Borrowers  i;ngag(;d  in 
loss  mitigation  efforts  may  he 
transferred  to  tran.sler(;(;  servicers  that 
have  no  knowledge  of  the  (;xistence  or 
status  of  the  loss  mitigation  efforts. 

The  Bur(;au  exi)lain(;d  in  tin;  ])roposal 
that  it  believed  it  is  a  tvpical  servicer 
duty  for  servicers  to  he  ahli;  to  effectuate 
sales,  assignments,  and  transfers  of 
mortgage  servicing  in  a  manner  that 
do(;s  not  adversely  imi)act  borrowers. 
.Servicers  generally  should  (;xpect  that 
servicing  may  he  sold,  a.ssigned,  or 
transferred  for  certain  loans  they 
service.  .Si;rvicer.s  may  owe  a  duty  to 
investors  to  ensure  that  mortgage 
servicing  can  he  transferred  without 
adversely  im])acting  the  value  of  the 
investor's  a.sset.  The  Bureau  stateil  that 
it  believes  it  is  appropriate  for  servicers 
to  establish  policies  and  procedures 
reasonably  designed  to  achieve  the 
objective  of  en.suring  that  in  tin;  event  of 
any  such  transfer,  documents  and 
information  regarding  mortgage  loan 
accounts  are  identified  and  transferred 
to  a  transferee  servic(;r  in  a  manner  that 
permits  the  tran.sfer(;i;  .servicer  to 
continue  providing  apjxropriate  service 
to  the  borrower. 

Tin;  Bureau  re(ju(;.sted  comments 
regarding  whether  the  Bureau  had 
id(;ntified  the  ap|)ro])riate  objectives  and 
whether  ohjectiv(;.s  should  he  removed, 
or  other  objectives  intduded.  in  thi; 
requirements.  The  Bureau  receiv(;d  a 
small  numher  of  comments  on  proposed 
1024. 88(h)(4).  Consumer  advocates 
and  some  industry  expressed  supjjort 
for  the  proposal.  Other  commenters 
a.sked  for  clarification  about  what  the 
])ropo.sal  would  require,  including 
whether  transferor  servicers  must 
transfer  all  of  the  servicing  file  elements 
and  whether  the  rule  would  require 
transferor  servicers  to  obtain  documents 
outside  of  the  transferor  .servicers' 
po.sse.ssion  or  control.  .Servicers  also 
asked  for  clarification  about  whether  the 
rule  would  allow  servicers  to  transfer 
files  electronicallv. 

In  addition,  the  Bureau  has  received 
information  that  consumers  often  face 
difficidty  enforcing  a  loss  mitigation 
agre(;ment  reacheil  with  a  transferor 
servicer  prior  to  tran.sfer  with  the 
transferee  .servicer.  The  Bur(;au  has 
learned  that  transier(;e  servicers  often 
fail  to  request  complete  information 
about  lo.ss  mitigation  agreements  from 
transferor  servicers,  and  instead  require 
borrowers  to  provide  that 
documentation. 

The  Bureau  is  ado])ting 
l()24.88(h)(4)(i),  renumbered  from 
proposed  ^  1024. 88(h)(4),  with 
modifications  to  address  tho.se 


comments.  The  Bur(;an  has  revi.sed  the 
])roposal  to  add  language  to  clarify  that 
a  transferor  servicer's  objectives 
regarding  facilitating  tran.sfer  r(;late  only 
to  doenments  within  thi;  transferor 
.servicer's  pos.session  or  control  and  that 
the  tran.sfer  of  information  and 
documents  must  hi;  in  a  form  and 
manner  that  enables  a  transferee 
.servicer  to  comply  with  obligations  both 
under  the  terms  of  the  mortgage  loan 
and  with  a])plii;ahle  law.  The  Bureau  is 
also  removing  the  language  concerning 
the  transfer  of  information  regarding 
loss  mitigation  discussions  with 
horrowers  from  the  text  of  projjosed 
1024. 88(h)(4)  and,  in.stead,  is 
including  new  comment  88(h)(4)(i)-2. 
which  clarifies  the  transferor  servicer's 
obligation  under  l()24.88(h)(4)(i)  to 
establish  ])olicies  and  procedures 
reasonably  designed  to  ensure  that  the 
tran.sfer  inc.ludes  any  information 
reilecting  the  current  status  of 
disc.ussions  with  a  borrower  regarding 
lo.ss  mitigation  options,  any  agreements 
entered  into  with  a  borrower  on  a  loss 
mitigation  ojjtion.  and  any  analysis  by 
a  servicer  with  respect  to  potential 
recovery  from  a  non-performing 
mortgage  loan,  as  ap])ro])riate. 

To  address  industry's  comments 
about  the  manner  in  which  transferor 
servicers  may  effectuate  the  tran.sfer  of 
documents  and  information,  the  Bureau 
is  adopting  new  comment  88(h)(4)(i)-l , 
whic.h  clarifies  that  a  transferor 
servicer's  policies  and  proc.edures  may 
l)rovide  for  transferring  documents  and 
information  electronic.ally  iirovided  that 
the  tran.sfer  is  conducted  in  a  manner 
that  is  reasonably  designed  to  ensure  the 
accuracy  of  the  information  and 
doc.uments  transferred  and  that  enables 
a  transferee  servicer  to  comply  with  its 
obligations  to  the  owner  or  assignee  of 
the  loan  and  with  ai)plicable  law.  For 
example,  transferor  servicers  must  have 
policies  and  ])rocedure.s  for  ensuring 
that  data  c.an  be  properly  and  promptly 
boarded  by  a  transferee  servicer's 
electronic  systems  and  that  all  neces.sary 
documents  and  information  are 
available  to,  and  can  be  appro])riatelv 
identified  by,  a  transferee  servicer. 

The  Bureau  is  also  ado])ting 
§  l()24.88(b)(4)(ii)  to  more  clearly  define 
objectives  for  transferee  servicers. 
.Section  l()24.88(b)(4)(ii)  defines  as  an 
objective  of  a  transferee  servicer's 
reasonable  policies  and  procedures 
identifying  necessary  documents  or 
information  that  may  not  have  been 
transferred  by  a  transferor  servicer  and 
obtaining  such  documents  from  the 
transferor  servicer.  Comment 
88(b)(4)(ii)-l  explains  that  a  transferee 
servicer  must  have  policies  and 
procedures  reasonably  designed  to 
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caisure,  in  eonnection  with  a  servicing 
transfer,  that  the  servicer  receives 
information  regarding  any  loss 
mitigation  discussions  with  a  l)orrower, 
including  any  copies  of  lo.ss  mitigation 
agr(!ements.  Further,  the  comment 
clarifies  that  the  transferee  servicer's 
policies  and  procediiuis  must  address 
obtaining  any  such  missing  information 
or  documents  from  a  transferor  servicer 
Indore  attempting  to  obtain  such 
information  from  a  borrower. 

The  Ihireau  is  abso  ado])ting 
§  l()24.38(b)(4)(iii)  to  clarify  that  the 
obligations  set  forth  in  ^  1024. 38(b)(4) 
apply  to  circumstances  when  the 
j)(!rformance  of  s(;r\’icing  of  a  mortgage 
loan  is  transferred,  but  the  right  to 
perform  servicing  of  a  mortgage  loan  is 
not  transferred,  such  as  a  transfer 
Indween  a  master  servicer  and  a 
subservicer  or  b(dw(!en  subservicers. 

38(b)(.'i)  Informing  Borrowers  of  Written 
I'iiTor  Resolution  and  Information 
Recjuest  I’rocedures 

As  discussed  above  in  the  section-by- 
section  analysis  of  §  1024.33,  the  Bureau 
is  adopting  a  requirement  for  the 
.servicing  transfer  notice  that  no  longer 
re(]uires  a  statement  informing 
borrowers  of  the  error  resolution 
procedures  recpiired  by  exi.sting 
§  1 024.21  (d)(3)(vii).  To  address  concerns 
raised  by  commenters  about  the 
pro]K).s(!d  revision  of  tin;  transfer 
servicing  notice,  as  discussed  above,  the 
Bureau  is  adojding  S  1024.38(b)(3)  to 
re(]uire  .servicers  to  maintain  ]K)licie.s 
and  jjrocedures  reasonably  designed  to 
achieve  the  objective  of  informing 
borrowers  about  the  procedures  for 
submitting  written  notices  of  error  set 
forth  in  §1024.35  and  written  requests 
for  information  set  forth  in  §  1024.30. 

The  Bureau  is  also  adojiting  new 
comment  38(b)(5)-l  to  clarify  the 
manner  in  which  a  serxdcer  may  inform 
borrowers  about  the  jn'ocedunis  for 
submitting  written  notices  of  errors  set 
forth  in  §  1024.35  and  for  submitting 
written  reque.sts  for  information  set 
forth  in  §  1024.30.  The  Bureau  is  also 
ado])ting  new  comment  38(b)(5)-2  to 
clarify  that  a  servicer's  policies  and 
procedures  re(]uired  by  §  1024.38(b)(5) 
mu.st  be  rcmsonably  designed  to  ])rovide 
information  to  borrowers  who  are  not 
satisfied  with  the  resolution  of  a 
complaint  or  recjuest  for  information 
submitted  orally  about  the  |)rocedure.s 
for  submitting  written  notices  of  error 
.set  forth  in  §  1024.35  and  for  submitting 
written  requests  for  information  set 
forth  in  §1024.30. 


38(c;)  Standard  Recjuirements 
38(c)(1)  Record  Retention 

Bro|)o.sed  §  1024.38(c)(1)  would  have 
requinul  a  servicer  to  retain  records  that 
document  actions  taken  with  re.s|)ect  to 
a  borrower's  mortgage  loan  account 
until  one  year  after  a  mortgage  loan  is 
])aid  in  full  or  servicing  of  a  mortgage 
loan  is  transferred  to  a  succe.ssor 
sca  vicer.  VVlnai  issuing  the  |jro|)o.sed 
rule,  the  Bureau  ob.servcul  that  |)ro|)o.sed 
§§1024.35  and  1024.30  would  have 
recjuired  servicers  to  resj)ond  to  notices 
of  error  and  information  recjuests 
])rovided  uj)  to  one  year  altera  mortgage 
loan  is  |)aid  in  full  or  servicing  of  a 
mortgage  loan  is  transferred  to  a 
succe.ssor  .servicer.  The  Bureau  also 
noted  that  it  believes  that  the  record 
retention  reqinrement  was  necessary  for 
servicer  comjjliance  with  obligations  .set 
forth  in  §§  1024.35  and  1024.30.  The 
Bureau  also  |)ro|)o.sed  to  eliminate  the 
systems  of  record  keej)ing  set  forth  in 
current  §1024.17(/),  which  required 
servicers  to  retain  coj)ies  of  documents 
related  to  borrower's  escrow  accounts 
for  five  years  aft(!r  tlu;  servicer  last 
serviced  the  escrow  account,  which  is 
likelv  to  b(!  close  in  time  to  when  a 
mortgage  loan  is  ])aid  in  full  or  servicing 
of  a  mortgage  loan  is  transferred  to  a 
succe.ssor  .siuvicer.  Further,  the  Bureau 
ob.served  that  s(;rvicer.s  will  retjuire 
accurate  information  for  the  life  of  the 
mortgage  loan  to  |)rovide  accurate 
|)ayoff  l)alance.s  to  borrowers  or  to 
exercise  a  right  to  foreclose.  The  Bureau 
r(!(juested  comment  regarding  whether 
servicers  should  be  required  to  retain 
documents  and  information  relating  to  a 
mortgage  file  until  one  year  after  a 
mortgage  loan  is  ))aid  in  full  or  servicing 
of  a  mortgage  loan  is  transferred  to  a 
successor  servicer  and  the  j)otential 
burden  of  this  requirement. 

The  Bureau  received  a  handful  of 
comments  on  i)ro])osed  §  l()24.38(c)(l ). 
Consumer  advocates  urged  the  Bureau 
to  extend  the  retention  period  from  one 
year  to  five  years  to  ensure  that 
documents  were  availal)le  for  discovery 
in  civil  litigation.  Two  servicers  argued 
that  the  one  year  retention  |)eriod  would 
imjK).se  too  great  a  cost  on  servicers. 
Another  servicer  commented  that  it 
agreed  with  the  |)roj)o.sed  one  year 
retention  |)eriod.  A  trade  a.ssociation 
also  urged  the  Bureau  to  clarify  that 
contractual  rights  to  acce.ss  records 
])osse.ssed  by  another  entity  would 
satisfy  the  servicer's  retjuirements  under 
this  ])rovi.sion. 

The  Bureau  is  adoj)ting 
§  1024. 38(c)(1),  as  ]iroj)osed.  The  Bureau 
believes  that  .servicers  should  retain 
records  that  document  actions  taken  by 
the  servicer  with  resj)ect  to  a  l)orrower's 


mortgage  loan  account  until  one  year 
after  the  date  tlu;  mortgage  loan  is 
di.scharged  or  servicing  of  a  mortgage 
loan  is  transferred  by  the  s»!rvicer  to  a 
transferee  servicer.  As  the  Bureau  stated 
in  the  ])rojK).sal.  tlie  Bureau  l)elieve.s  that 
the  record  retention  recjuirement  is 
necessary  for  .servicer  com|)liance  with 
obligations  .set  forth  in  §§  1024.35  and 
1024.30.  Further,  the  Bureau  believes 
that  servicers  recjuire  accurate 
information  for  the  life  of  the  mortgage 
loan  to  jjrovide  accurate  |)ayoff  balances 
to  borrowers  or  to  exerci.se  a  right  to 
foreclo.se.  Requiring  servicers  to  retain 
records  until  one  year  after  the  transfer 
or  j)ayoff  of  a  mortgage  loan  may  imj)o.s(! 
some  marginal  increase  in  the  servicer's 
comjjliance  burden  in  the  form  of 
incremental  .storage  costs,  hut  the 
Bureau  believes  that  this  burden  is 
reasonable  in  light  of  the  considerable 
benefits  to  borrowers.  Moreover,  the 
retention  jieriod  is  necessary  to  ensure 
that  the  Bureau  and  other  regulators 
have  an  opportunity  to  sujiervise 
servicers'  compliance  with  ajijilicable 
laws  effectively.  The  Bureau  declines  to 
adojit  the  longer  jieriod  suggested  hy 
commenters.  The  Bureau  believes  that 
the  final  rule  adequatelv  addresses  the 
commenters’  concerns  about  the 
availaliility  of  documents  for  di.scovery 
by  recjuiring  retention  of  documents 
throughout  the  life  of  the  loan  and  for 
one  year  following  the  jiayoff  or  transfer 
of  servicing. 

To  clarify  the  methods  tliat  servicers 
mav  utilize  to  retain  records,  the  Bureau 
is  adojiting  new  comment  38(c)(l)-l 
that  exjilains  that  retaining  records  that 
document  actions  taken  with  resjiect  to 
a  borrower’s  mortgage  loan  account  does 
not  necessarily  mean  actual  jiajier 
cojiies  of  documents.  The  records  mav 
be  retained  by  any  method  that 
rejirodiuxis  the  records  accurately 
(including  computer  jirograms)  and  that 
ensures  that  the  servicer  can  easily 
access  the  records  (including  a 
contractual  right  to  acce.ss  records 
jiosse.ssed  liy  another  entity). 

38(c)(2)  Servicing  File 

l^rojiosed  §  1024. 38(c)(2)  would  have 
required  servicers  to  create  a  single 
serx'icing  file  for  each  mortgage  loan 
account  containing  (1)  a  .schedule  of  all 
j)ayment.s  cnufited  or  debited  to  the 
mortgagi!  loan  account,  including  any 
escrow  account  as  defined  in 
§  1024.17(b)  and  any  susjjen.se  account: 
(2)  a  cojjy  of  the  borrower’s  security 
instrument;  (3)  any  collection  notes 
createtl  by  .servicer  j)ersonnel  reflecting 
communications  with  l)orrowers  about 
the  mortgage  loan  account;  (4)  a  re])ort 
of  any  data  fields  relating  to  a 
borrower’s  mortgage  loan  account 
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created  hy  a  ser\'icer's  ehictronic 
systems  in  connection  with  collection 
j)ractic(!s.  including  records  of 
automatically  or  manually  dialed 
telephonic  communications;  and  (3) 
copies  of  any  information  or  docnments 
provided  hy  a  borrower  to  a  servicer  in 
accordance  with  the  ])rocednres  set 
forth  in  1024.33  or  1024.41.  The 
proposal  also  would  have  recjuired  that 
.servic(!rs  provide;  borrowers  with  copies 
of  the  servicing  file  in  accordance  with 
the  procedures  set  forth  in  §1024.30. 

In  the  proposal,  the  Bureau  expressed 
concern  that  many  large  ser\'icers 
maintained  documents  and  information 
n;lated  to  a  borrower's  mortgage  loan 
account  in  disparate  sy.stems  and  that 
this  practice  has  led  servicers  to  have 
difficulty  identifying  all  necessary 
information  regarding  a  borrower's 
mortgage  loan  account,  including 
collector's  notes,  payment  hi.stories. 
note  and  deed  of  tru.st  docnments.  and 
account  d(;hit  and  credit  information, 
including  escrow  account  information. 
Bropo.sed  §  1024. 38(c)(2)  wonltl  have 
r(;(pnred  servicers  to  aggregate  into  a 
single  system  a  servicing  file  for  each 
mortgage  loan  account,  containing  the 
.s])ecific  information  described  above. 
The  Bureau  solicited  comment 
r(;garding  whether  servicers  should  he 
n;(juired  to  provide  copies  of  a  defined 
servicing  file  to  a  borrower  upon  recpiest 
and  on  the  burden  of  adopting  this 
rt;(inirement.  Further,  the  Bureau 
recjuested  comment  regarding  whether 
the  Bureau  had  identified  the 
appropriate  comj)onents  of  a  servicing 
file  and  whether  certain  categories  of 
documents  and  information  .should  hi; 
included  or  removed  from  the  j)roposed 
re(iuirement.  The  comments  that  tlie 
Bureau  received  are  described  in  detail 
below. 

I^roviding  copws  oj  tlif;  s(U'\  icin}>  file 
to  homnvers  ii})on  request.  Fro])osed 
§  1024. 38(c)(2)  would  have  recpiired 
s(;rvicers  to  provide  a  borrower  with  a 
copy  of  a  servicing  file,  containing 
s|)(;cifically  li.sted  elements,  for  the 
borrower's  mortgage  loan  account,  in 
accordance  with  the  proi:ednres  set 
forth  in  §  1024. 30.  The  Bureau  received 
a  large  numh(;r  of  comments  on  that 
as])ect  of  the  propo.sal. 

The  majority  of  the  comments  on 
propo.sed  §  1024.38(c)(2)  came  from 
industry,  and  demon.strated  confusion 
about  the  |)ropo.sed  ])rovision.  Industrv 
conunenters  generally  misunderstood 
the  pro])osed  provision  as  a  r(;ciuirement 
to  provide  borrowers  with  co|)ies  of 
their  servicing  files  not  subject  to  the 
procedures  for  information  recpie.sts  .set 
forth  in  §  1024.30.  Some  servicers 
explicitly  urged  the  Bureau  to  suhjei:t 
r(;(]ue.st.s  for  .servicing  files  to  the 


procedural  re(iuir(;ment.s  of  the 
information  requests  defined  in 
§  1024.30.  In  addition,  given  this 
misnnder.standing,  industry  comments 
urg(;d  the  Bureau  to  ado])t  limits  on 
borrowers'  re(]m;.st.s  for  servicing  files  to 
protect  servicers  from  hnrd(;usome  or 
duplicative  r(;(|uest.s.  .Servicers  also 
suggested  that  the  Bureau  (;liminate 
certain  elements  of  the  servicing  file, 
such  as  ])ayment  histories,  c;ollection 
not(;.s,  and  data  fi(;lds,  hecausi;  thev 
claimed  that  those  elements  would  lx; 
too  volnminous  to  ])rovide  to  borrowers. 
A  large  servicer  also  urged  the  Bureau 
to  allow  llexihility  in  how  servic:er.s 
provide  the  information  to  borrowers, 
such  as  allowing  borrowers  to  access  the 
servicing  file  via  a  Web  site. 

Servicers  also  (;xpn;.ssed  concern  that 
the  propo.sed  ])rovi.sion  might  require 
them  to  di.sclose  privilegecl  or 
proprietary  information  to  borrowers.  In 
particular,  many  commenters  ])ointed  to 
collection  notes  and  data  fields  as 
elements  potentiallv  containing 
privilegecl  or  j)ro])rietary  information. 

.Some  comments  also  focu.s(;d  on  a 
perceived  litigation  risk  from  providing 
copies  of  the  .servicing  fih;  to  horrow(;r.s. 
Two  comments  cautioned  that 
borrowers  and  their  attorneys  could  use 
the  recpiest  for  the  servicing  file  to 
obtain  information  normallvonlv 
available  to  borrowers  through  court- 
ordered  di.scoverv  in  litigation, 
(ximmenters  also  stated  that  collection 
notes  and  data  fields  were  created  for 
strictly  internal  purposes,  and  would 
confu.se  borrowers,  which  might  lead  to 
litigation. 

(kinsumer  groiqis  exjire.ssed  sujiport 
for  providing  borrowers  with  cojiies  of 
their  servicing  files  iqion  recpie.st. 
(kmsumer  advocates  noted  that  thev 
specifically  siqiported  providing 
borrowers  with  a  cojiy  of  a  record  of  all 
jiayments  credited  to  the  account  upon 
recpie.st  ami  the  data  fields  identifving 
the  owner  or  assignee  of  the  mortgage 
loan  account.  Also,  one  consumer 
advocate  noted  that  the  .schedule  of 
jiayments  should  include  all  payments 
made  during  the  life  of  the  loan  and  not 
just  payments  made  to  the  current 
servicer. 

To  address  the  commenters' 
confusion  about  the  relationship 
between  jirojiosed  §§  1024. 38(c)(2)  and 
1024.3(j,  the  Buriiau  has  riimoved  the 
recpiiremiint  to  provide  borrowers  with 
copies  of  their  .servicing  file  from  the 
language  of  pro|)osed  §  1024.38(c)(2). 
Instead,  the  Bureau  is  adopting  new 
comment  38(c)(2)-2  that  clarifies  that 
§  1024.38(c)(2)  does  not  confer  upon  anv 
borrower  an  independent  right  to  access 
information  contained  in  the  .servicing 
file  and  that  upon  receipt  of  a 


borrower's  recpiest  for  a  .servicing  file,  a 
.service;!'  shall  provide  the  borrower  with 
a  copy  of  the  information  contained  in 
*he  servicing  fih;  for  the  borrower's 
mortgage  loan.  suhj(;ct  to  the  procedur(;.s 
and  limitations  .s(;t  forth  in  §1024. 3(5. 

This  revision  does  not  alt(;r  the; 
suhstane;e;  of  proposed  §  1  ()24.38(e:)(2). 

Aggrei’ution  of  servicing  file.  Pro])e)se;el 
§  1024.38(c)(2)  would  heive  re;epiire;el  that 
se;rvie:e;r.s  provide  a  defined  .se;t  of 
information  iiiiel  data,  i.e.  a  se;rving  file, 
to  borrowers  upon  re;(pie;.st.  Commenters 
interpreted  this  provision  to  re;epiire;  that 
,se;rvice;r.s  aggre;gate;  the  elements  of  the; 
.servicing  file  defined  in  this  section  into 
<1  single  file  or  information  management 
system.  Industry  commenters,  e;.sj)e;ciallv 
e:onnnunity  heinks,  and  eaedit  unions, 
i;x])ri;s.se;d  eioncern  eihout  the;  potential 
im])h;mentatie)n  burden  of  aggregating 
the;  information  regarding  eacli  borrower 
into  a  single  system.  Some  of  these 
e;onnne;nte;r.s  e;xplaineel  that  their 
e;xi.sting  information  .systems  .ste)re;el 
.some;  of  the  e;h;me;nt.s  of  the;  servieang 
fih;  in  .separate  .systems.  .Some;  of  the;se 
e:o!nme;nte;r.s  also  ,state;d  that  their 
e;xi.sting  systems  had  not  h;d  to 
problems  identified  in  the;  ])re)|K)sal,  and 
urged  the  Bure;au  not  to  nnindate  that 
se;rvie:e;rs  with  sound  (;xisling 
informiition  man<ige;me;nt  svsteans 
rc;huihl  those  .systems  to  satisfv  the; 
te;chniccil  details  in  the  re;gulatie)n. 

The;  intent  of  the;  servicing  file; 
re;e]uire;me;nt  in  ])roi)ose;el  §  1024. 38(c)(2) 
was  to  ]n’e;ve;nt  harm  to  he)rrowe;r.s  and 
to  investors  by  requiring  .se;rvice;rs  to 
have;  the;  ca])ae:ity  to  ac:e;es.s  key 
information  about  a  mortgage  loan 
epiickly.  However,  the  Bure;au 
re;ce)gnize.s  that  there;  are  multi])le  ways 
to  achieve  this  e)hje;ctive.  The  Bure;au 
akso  does  not  want  needle.ssly  to  re;quire; 
.service;r.s  with  e;xi.sting  systems  that 
work  well  to  dismantle  those  .sy.ste;m.s  by 
adopting  an  overly  jirescrijitive 
regulatory  framework.  In  light  of  the 
comments  that  the  Bure;au  rec.eived,  the 
Bure;au  is  adopting  §  l()24.38(e:)(2)  with 
inoelifie:ations  to  allow  flexibility  for  the; 
manner  in  whie:h  a  .servie;e;r  maintains  a 
.servicing  file.  Under  the;  final  rule, 

§  1024. 38(c)(2)  re;epiire;.s  .servie:e;r.s  to 
maintciin  a  spe;e:ific  defined  .se;t  of 
eloeuiments  and  data  on  e;acli  mortgcige 
locin  ae:count  servie:e;d  hv  the;  se;rvie:er  in 
a  manner  that  fae;ilitate;.s  exnnpiling  such 
eloe:ume;nts  ciiid  delta  into  a  servienng  file; 
within  five;  days.  The  Bure;au  he;lie;ve;.s 
that  the  final  rule  appropriately 
halane;e;.s  the;  he;ne;fits  to  horrowers  and 
to  inve;.ste)r,s  hy  e;n.suring  that  service;r.s 
have  re;aelv  ae;c:es.s  to  all  of  the 
information  ne;e:essarv  to  service 
mortgage  loan  acexnints  with  the; 
fle;xihility  required  to  enable  .se;rvicer.s  to 
de;.sign  information  mamigement 
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systems  that  cornjsijond  to  the  servicers’ 
exi.sting  information  management 
practices. 

('.ontf^nt  (>1  sfiivicin<’  fila.  l^roposed 
§  l()24.38(cj(2)  would  have  reciuired 
servic(!rs  to  crcxite  a  single  servicing  file 
lor  each  mortgage  loan  account 
containing,  (i)  a  schedule  of  all 
payments  credited  or  debited  to  the 
mortgage  loan  account,  including  any 
(!.scrow  account  as  defined  in 
§  1024.1 7(h)  and  any  suspense  account; 
(ii)  a  copy  of  the  borrower's  securitv 
instrument:  (iii)  any  collection  notes 
created  by  .servicer  personnel  reflect ing 
communications  with  borrowers  about 
the  mortgage  loan  account:  (iv)  a  report 
of  any  data  fields  relating  to  a 
borrower’s  mortgage  loan  ac;count 
created  by  a  servicer’s  electronic 
systems  in  connection  with  collection 
practices,  including  records  of 
automatically  or  manually  dialed 
tele])honic  communications;  and  (v) 
coj)ies  of  any  information  or  dot:uments 
provided  by  a  borrower  to  a  servicer  in 
accordance  with  the  ])rocedures  set 
forth  in  1024.35  or  1024.41. 

The  hureau  received  several 
comments  on  this  as])ect  of  the 
pro])o.sal.  Consumer  advocates 
highlighted  their  su])port  for  the 
nupiirement  that  servicers  maintain  a 
servicing  file  that  includes  a  copy  of  tin; 
.security  in.strument  and  the  comj)lete 
paynnmt  history.  Some  servicers 
comment(!d  that  the  Bureau  should  limit 
the  j)ayment  bi.story  recpiirement  diu!  to 
the  costs  associated  with  maintaining  a 
payment  history  for  the  life  of  the 
mortgage  loan,  especially  with  respec;t 
to  partial  payments.  A  large  servicer 
nrg(;d  the  Bureau  to  delay 
implementation  of  this  proposed 
])rovision  to  allow  the  Bureau  to  test 
what  fields  should  he  contained  in  a 
.servicing  file.  Industry  comments  also 
noted  that  some  servicers’  existing  files 
do  not  contain  all  of  the  recjuired 
elennmts. 

Some  servicers  also  asked  for 
clarification  about  the  requirements  for 
certain  elements  of  the  .servicing  file.  A 
few  servicers  also  asked  for  clarification 
about  what  type  of  communications 
with  borrowers  must  he  recorded  in  the 
collection  notes,  and  in  particular, 
whether  a  servicer  must  record 
communications  with  borrowers 
unrelated  to  mortgage  loans.  A  few 
industry  commenters  asked  the  Ihireau 
to  clarify  the  data  fields  the  servicer 
must  maintain,  described  in  ])ro])o.sed 
Sl()24.38(cK2)(iv). 

As  de.scrihed  above,  the  Bureau 
Ixdieves  the  interests  of  borrowers  are 
best  .served  if  servicers  are  quickly  able 
to  access  certain  key  information 
Higarding  a  borrower’s  mortgage  loan 


account,  including  a  schedule  of  all 
tran.sactions  credited  or  debited  to  the 
mortgage  loan  account,  including  any 
escrow  account  as  defined  in 
1024.1 7(1))  and  any  suspense  account, 
a  copy  of  the  .security  instrument  that 
(establishes  the  lien  securing  the 
mortgage  loan,  any  notes  created  by 
servicer  personnel  reflecting 
communications  with  borrowers  about 
the  mortgage  loan  account,  data  fields  as 
defined  by  ^  l()24.38(c)(2)(iv),  and 
copies  of  any  information  or  docnments 
])rovided  by  the  borrower  to  the 
servicers  in  accordance  with  the 
j)rocedure.s  set  forth  in  §§  1024.35  or 
1024.41.  Therefore,  the  Bureau  declines 
to  remove  any  of  the  proposed  elements 
from  the  servicing  file  definition.  Also, 
the  flexibility  added  to  the  final  rule  for 
servicers  to  determine  how  best  to  store 
the  elements  of  the  servicing  file 
reduces  the  implementation  burden  on 
servicers.  Therefore,  for  the  reasons 
discu.ssed  above,  the  Bureau  is  adopting 
the  elements  of  the  .servicing  file  in 
§  1024.38(c)(2),  with  minor  technical 
adjustments,  as  propo.sed. 

To  addre.ss  commenters’  confusion 
about  the  information  de.scrihed  in 
jn'oposed  ^  1024.38(c)(iv),  the  Bureau  is 
adopting  new  comment  38(c)(2)(lv)-l. 
(iomment  38(c)(2)(iv)-l  clarifies  that  a 
report  of  the  data  fields  relating  to  the 
borrower’s  mortgage  loan  account 
created  hv  the  .servicer’s  electronic 
sy.slem.s  in  connection  with  .servicing 
practices  means  a  re])ort  listing  the 
relevant  data  fields  by  name,  poj)nlated 
with  any  .s])ecific  data  relating  to  the 
borrower’s  mortgage  loan  account. 
Ciomment  38(c)(2)(iv)-l  akso  provides 
examples  of  data  fields  relating  to  a 
borrower’s  mortgage  loan  account 
created  by  the  .servicer’s  electronic 
sy.stems  in  connection  with  .servicing 
practices  including  fields  used  to 
identify  the  terms  of  the  borrower’s 
mortgage  loan,  fields  used  to  identify 
the  occurrence  of  automated  or  manual 
collection  calls,  fields  reflecting  the 
evaluation  of  a  borrower  for  a  loss 
mitigation  o])lion,  fields  used  to  identify 
the  owner  or  assignee  of  a  mortgage 
loan,  and  any  credit  reporting  history. 
Also,  §  l()24.38(c)(2)(iii)  only  requires 
servicers  to  maintain  any  notes  created 
by  servicer  personnel  reflecting 
communications  with  a  borrower  about 
the  mortgage  loan  account. 

The  Bureau  also  is  adoj)ting  comment 
38(c)(2)-l  to  address  commenters’ 
confusion  about  the  applicability  of  the 
servicing  file  recjuirements  to  existing 
servicer  documents  and  information. 
(Comment  38(c)(2)-l  exj)lains  that  a 
servicer  complies  with  §  1024. 38(c)(2)  if 
it  maintains  information  in  a  manner 
tliat  facilitates  conq)liance  with 


§  1024. 38(c)(2)  beginning  on  or  after 
January  10,  2014.  A  servicer  is  not 
re(juired  to  com])lv  with  ^  1024.38(c)(2) 
with  respect  to  information  created 
j)rior  to  January  10.  2014. 

Section  1024.39  Early  Intervention 
Recjuirements  for  Certain  Borrowers 

Background 

Bro])osed  ^  1024.39  would  have 
re(iuired  servicers  to  provide  delin(|uent 
borrowers  with  two  notices.  First, 
j)ropo.sed  §  1024.39(a).  would  have 
recjuired  .servicers  to  notify  or  make 
good  faith  efforts  to  notify  a  borrower 
orally  that  the  borrower's  |)ayment  is 
late  and  that  loss  mitigation  oj)tions 
may  he  available,  if  a|)i)licahle. 

Servicers  would  have  been  retjuired  to 
lake  this  action  not  later  tlian  30  days 
after  the  ])ayment  due  date,  unless  the 
borrower  satisfied  the  })ayment  during 
that  ])eriod.  Second,  j)roj)osed 

1024.39(1))  would  have  required 
servicers  to  j)rovide  a  written  notice 
with  information  about  the  foreclosure 
|)roce.ss,  housing  counselors  and  the 
borrower’s  State  housing  finance 
authority,  and.  if  a|)|)lical)le, 
information  about  loss  mitigation 
o])tion.s  that  may  he  available  to  the 
borrower.  Servicers  would  have  been 
recjnired  to  |)rovide  the  written  notice 
not  later  than  40  days  after  the  ])ayment 
due  date,  unless  the  borrower  satisfied 
the  |)ayment  during  that  |)eriod.  The.se 
two  notices  were  designed  ])rimarilv  to 
encourage  delimjuent  borrowers  to  work 
with  their  servicer  to  identify  their 
oj)tion.s  for  avoiding  foreclosure. 

While  a  number  of  industry 
commenters  .su])})orted  the  overall 
objective  of  encouraging  communication 
between  servicers  and  delin(|uent 
borrowers,  many  commenters, 
j)articnlarly  small  .servicers,  recjuested 
that  the  Bureau  not  issue  regulations 
that  are  not  recjuired  by  the  exj)re.ss 
j)rovi.si()n.s  of  tlie  Dodcl-Frank  Act,  citing 
comj)liance  burden  and  the  j)()tential  for 
overwhelming  and  confusing  borrowers. 
Some  industry  commenters  were 
concerned  that  the  breadth  of  the 
definition  of  “Lo.ss  mitigation  oj)tion.s" 
would  recjiure  servicers  to  offer  ()j)tic)ns 
or  take  actions  inconsistent  with 
investor  or  guarantor  recjnirements.  One 
indu.stry  commenter  suggested,  as  an 
alternative  to  early  intervention,  that  :dl 
borrowers  he  recjuired  to  receive 
education  about  mortgages  earlier  in  the 
j)roces,s,  before  they  become  delincjuent. 
Another  stated  that  the  Bureau’s  early 
intervention  recjnirements  would  he 
ineffective  because  borrowers  would  not 
oj)en  mail  or  resj)oncl  to  j)h()ne  calls. 

Cionsnmer  advocacy  gr()uj)s  were 
uniformlv  in  favor  of  both  an  oral  and 


10788 


Federal  Register / Yol.  78.  No.  31 /Thursday.  February  14.  2013 /Rules  and  Regulations 


written  notice  iHuiuireinent.  One 
consumer  advocacy  group  explaimul 
that  an  oral  and  written  notice 
ixujuireinent  would  help  homeowners 
identity  late  payments  (piickly  and 
engage  in  loss  mitigation  earlier  to  avoid 
foreclosure.  Scivcnal  consumer  advocacv 
groups  who  submitted  a  joint  comment 
stated  that  the  Bureau  was  ju.stified  in 
proj)osing  early  intervention,  explaining 
that  early  intervention  is  alnxuly  an 
indu.stry  norm  under  OSH  guidelines, 
the  National  Mortgage  Settleimmt.  and 
HAMP.  which  have  standards  for 
multiple  phone  calls  and  written  notices 
at  the  early  stages  of  a  delincpiency. 

These  commenttirs  also  c:ited  research 
that  showtid  borrowers  have  a  lower  re¬ 
default  rate  the  earlier  they  aix;  reached 
in  their  delinquency. 

However,  most  consumer  advocacy 
groups  recjuested  that  the  Bureau 
rcHjuire  .servicers  to  provide  more 
information  about  the  foreclosure 
process  and  loss  mitigation  options  than 
the  Bureau  had  proposed  to  recjuire. 
Many  consumer  advocacv  grouj)s 
n;commend(;d  that  the  Bureau  recpiire 
servicers  to  proviile  information  about 
all  lo.ss  mitigation  options  ])ot(!ntially 
available  to  borrowers  through  the 
proj)osed  oral  and  written  notices.  Om; 
mortgage  inv(!stor  commenter  sup])orted 
the  Bureau's  policy  goal  of  r(!fiuiring 
s(;rvicers  to  imgage  more  actively  with 
delin(|uent  borrowers  about  loss 
mitigation  options.  This  comment(!r  also 
r(!commend(!d  that  the  final  ruh;  r(!(]uin! 
that  servicers  maintain  adecpiate  staffing 
levels  with  resjject  to  delimpHint  loans, 
maintain  frequent  contact  with 
horrow{!rs  to  remind  borrowers  of 
available  options,  review  them  for  such 
options,  and  provide  a  user-friendly  and 
uj)-to-date  Web  site  on  which  borrowers 
could  locate  servicer  contact 
information. 

Industry  commenlers  questioned 
whether  the  Bureau's  rules  were 
necessary  in  light  of  recent  .State  anil 
Fediiral  remediation  efforts,  such  as  the 
National  Mortgage  .Settlinnent  and 
various  consent  agreements  with  hank 
riignlators.  One  credit  union  trade 
association  believed  that  the  Bureau's 
proj)osed  requirements  were  too  rigid 
and  would  he  ineffective,  while  another 
indicated  that  the  early  intervention 
riMjuirements  would  not  present  i.ssues 
lM;cause  many  of  its  affiliatiid  members 
would  he  able  to  modify  their  current 
prociidures  without  mui:h  difficulty. 
However,  other  industry  trade 
as.s(H;iations  and  a  noiqjrofit  .servicer 
indicatiul  that,  while  most  servicers 
already  piirform  some  form  of  early 
intervention,  their  jirograms  are  not 
identical  to  the  Bureau's  propo.sal.  and 
that  com|>liance  would  require 


adjustments  to  or  formalization  of 
servicer  j)olicies  and  procedures  that 
may  not  neces.sarily  he  suited  to  a 
borrower's  particular  circumstances. 
.Several  industry  commentius  ex|)res.sed 
concern  that  the  Bureau's  rules  ovia  la]) 
and  could  conllict  with  existing  .Stati; 
and  Federal  law.'--  With  rixsjiect  to 
addressing  potential  conflicts  between 
the  Bureau's  rules  and  existing  .State 
and  Federal  law  as  well  asiixi.sting 
industry  jnactice.  commenters 
identified  a  variiJty  of  ways  the  Bureau 
could  provide  relief,  including  hv  not 
adopting  rules  that  exceed  or  otherwi.se 
conllict  with  existing  reiiuirements. 
providing  safe  harbors  (such  as  by 
clarifying  that  compliance  with  existing 
laws  anti  agreements  satisfies  1024.39), 
adopting  more  flexible  standards. 
l)roviding  exemptions,  including  a 
mechanism  in  the  rule  to  resolve 
comj)liance  conflicts,  or  broadly 
preempting  .State  laws. 

Trade  a.ssociations,  .smaller  servicins. 
credit  unions,  and  rural  creditors 
subject  to  Farm  (iredit  Administration 
rules  generally  requested  exem])tions 
from  the  early  intervention 
reipiirements.  citing  a  “high-touch" 
cu.stomer  service  mod(!l.  problems  with 
internalizing  compliance  costs  ndative 
to  larger  .serviciH's,  and  ])otential 
conllicts  arising  from  comjilying  with 
conflicting  sets  of  rules.  .Small  servicers 
and  credit  unions  ex])res.sed  concern 
that  higher  compliance  costs  would 
make  it  difficult  to  maintain  high  linels 
of  customer  service.'-  '  A  rinerse 
mortgage  trade  association  reiiuested  an 
exenqition  from  the  early  intervention 
requirements  because  of  the  unique 
nature  ofrever.se  mortgage  products  and 
hecau.se  the  majority  ofrever.se 
mortgages  made  in  the  current  market 
are  FHA  Home  Equity  Conversion 
Mortgages  already  subject  to  sjjecific 
requirements. 

The  Bureau  has  considered  the 
comments  submitted  hut  continues  to 
believe  that  rules  governing  early 
intervention  are  warranted.  As  the 
Bureau  explained  in  its  pro])osal.  the 
Bureau  believes  that  a  servicer's 
delinijuency  management  jilays  a 
significant  role  in  whether  the  borrower 
cures  the  delinipiency  or  imds  uj)  in 


I'di  (ixiiinplo.  DiU!  (:r(!(lit  union  Irado 
association  idcMitiliisI  a  Miclii^an  law  that  "onorallv 
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'-‘Omi  nonprofit  survicor  nii|U(!Stcd  that  tho 
liunsiu  clarify  how  th(!  iiarly  intorvention 
r(!(|uircm(!nts  would  apply  if.  as  tiu!  liurnau 
proposed,  small  surviciirs  arc  exempt  from  the 
periodic:  statement  reipiirement  in  Keaulation  Z. 


foreclosure.'-'  For  a  variety  of  reasons. 

;it  litiist  among  the  larger  players, 
.servicers  have  not  been  consistent  iti 
miiniiging  deliniiuent  iiccounts  to 
provide  borrowers  with  ;m  oi)portunity 
to  avoid  foreclosure.  In  addition, 
incentivits  rmnain  that  m;iy  discourtige 
these  liirger  servicers  from  iiddressing  <i 
delinquency  iiuickly  its  servicers  may 
profit  from  late  fees.'-’’  'The  Bttreiiu  also 
explained  that  delinquent  borrowers 
may  not  make  contact  with  .servicers  to 
discuss  thttir  ojttions  hecausi;  they  m;tv 
he  unaware  that  they  have  optiotis  '-"  or 
tluit  their  .servicer  is  able  to  assist 
them.'-'  There  is  risk  to  borrowers  who 
do  not  make  contact  with  servicers  and 
remain  delinquent;  the  longer  a 
borrower  remains  delinquent,  the  more 
difficult  it  can  he  to  avoid 
foreclosure.'-**  By  reijuiring  early 
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intervention  with  delimjuent  borrowers, 
the  Bureau  has  sought  to  correct 
iin|)ediinents  to  l)orrower-servic:er 
communication  so  that  l)oiTowers  have 
a  r(!a.sonal)l(!  opportnnitv  to  avoid 
foreclosure  at  tlu!  early  stages  of  a 
(lelintpiency.  As  the  Bureau  recognized 
in  its  ])roposal,  not  all  delimiuent 
borrowers  mav  resj)ond  to  servicin' 
outreach  or  pnrsiu;  available  loss 
mitigation  options.  However,  the  Bureau 
Ixdieves  that  the  notices  will  ensure,  at 
a  minimnm,  that  covennl  borrowers 
have  an  o|)j)ortnnity  to  do  so  at  the  early 
stages  of  a  deliiuiuency. 

The  Bureau  notes  that  the  2013 
IIOEI’A  final  Rule  im|)lements,  among 
other  things,  RlvSPA  section  .lie) 
recpiiring  lenders  to  jjrovide  a])plicants 
of  federally  related  mortgage  loans  with 
a  list  of  homeownership  counseling 
])roviders.  3’hns,  borrowers  will  receive 
information  to  access  counseling 
.services  at  the  time  of  application.  In 
addition,  the  2013  HOEBA  Final  Rub; 
reijiures  that  ap])licants  for  “high  cost" 
mortgages  receive  counseling  jn  ior  to 
obtaining  credit.  Whih;  pre-mortgage 
counseling  will  ludp  ensiin;  borrowers 
understand  the  co.sts  involved  in 
obtaining  a  mortgage,  borrowers  who 
become  deliiKjuent  may  not  know  that 
th(!y  have  o])tions  for  avoiding 
for(;closnre  nnhiss  the  sinvicer  notifies 
them. 

The  Bureau  understands  that  ])rivate 
lenders  and  investors.  Fannie  Mae  and 
Freddie  Mac,  and  Fedcnal  agencies,  such 
as  FHA  and  VA,  already  have  early 
intervention  servicing  standards  in 
place  for  delimpient  borrowers. 
However,  servicers  may  vary  as  to  how 
forthcoming  they  are  in  providing 
borrowers  who  are  behind  on  their 
mortgage  |)ayments  with  o])tions  other 
than  to  ])ay  only  what  is  owed.  The 


(liini!  10.  2012).  at  .S-fi;  .Micliaal  A.  .Slaoinan  e/  (il.. 
PivwnUiliva  Scivicin;^.  IK  lions.  I’oluiy  Dohato  24.1 
(2007):  Amy  Oows  (aills  S:  William  A.  Morrill. 
Inlurvcnliniis  in  Dnfmill:  Policies  and 

Practices  to  Prev(nU  Home  I.oss  and  /.rm  or  (lasts 
1 1-12  (iModdio  Mac.  Working  I’iipcr  No.  OK-01. 
200K). 

'-"IIUI)  and  llio  V.\  lia\c!  [rromnlgalod 
roonlalions  and  issued  <>nidanco  on  sc^rvicing 
practices  tor  loans  enaranteed  or  insured  l)v  their 
programs.  See  24  C1''K  202  snhparl  ('.  (111111):  II..S. 
lions.  S:  lirhan  1)(!V..  Handbook  4li:i0.1  rev-.l.  (ill. 

7:  .'tK  (il'K  (111.  1  pt.  20.  .Snlipt.  A.  I‘'annie  Mae  It 
hreddie  Mac  have  estahlished  recommended 
servicing  practices  tor  delin(|nent  liorrowers  in  their 
.servicing  guidelines  and  align  their  moditicalion 
incentives  with  the  iinmher  otdavs  the  mortgage 
loan  is  delin(|nent  when  the  liorrower  enters  a  trial 
period  plan.  .See  h'annie  Mae.  Sin<ile-Painilv 
Sinvicin;^  (iaide.  700-1  (2012):  t'annie  Mae. 
Onthonnd  (l<dl  Attenijits  (Inidelines  (Oct.  1 .  2011). 
avaihdde  at  /itt/)s://n  t\  ir.elanni(nna<\cont//ioine/ 
indi'x.jsp:  l•'annie  Mae.  Letti-rs  and  \olice 
daidelines  (Apr.  2.1.  2012).  avtnlal)li‘  at  https:// 
i\  \i  w.elannieniae.coin/hoine/index.jsi>:  Freddie 
Mac.  SinfiliePainily  Seller/Sen  icer  Ciaide.  Vol.  2. 
Ch.  04-00  (2012). 


Bnroan's  goal  with  rospoct  to  its  carlv 
int(;rv(!ntion  nKinirttmonts  is  to  idnntifv 
consnmor  protection  standards  that  aro 
now  host  iiracticos  hut  won;  not 
consislontly  ajipliod  during  the  rttcont 
financial  crisis  and  to  applv  tho.so  across 
the  imirkot,  snhjitct  to  oxomptions 
idontifiod  in  §  1024.30(1))  and  the  scope 
limitation  of  §  1024.30(c)(2),  to  ensure 
that  servicers  are  jiroviding  deliiupient 
borrowers  with  a  meaningful 
o])port unity  to  avoid  foreclosure. 

In  light  of  comments  received  on  the 
projiosal,  the  Bureau  has  revised  the 
proposed  early  intervention 
re(|nirement.s  to  provide  servicers  with 
additional  flexihilitv.  Proposed 

1024.30(a)  would  have  retjuired 
servicers  to  notifv.  or  make  good  faith 
efforts  to  notify,  deliiujiient  borrowers 
orally  that  loss  mitigation  ojitions,  if 
applicable,  may  he  available  by  the  30th 
day  of  their  deliiKpiency.  Under  the 
projiosal,  .servicers  that  make  loss 
mitigation  ojitions  available  to 
borrowers  would  generally  have  been 
re(juired  to  notifv  deliiKjnent  borrowers 
of  the  availability  of  such  ojitions  not 
later  than  the  30th  dav  of  their 
deliiKjnency. 

The  final  ride  does  not  rerjuire 
servicers  to  jirovide  this  notice  to  all 
borrowers  and  does  not  reijnire  servicers 
to  inform  borrowers  of  ojitions  that  are 
not  available  from  the  owner  or 
investor.  Instead,  under  ^  1024.30(a), 
servicers  must  e.slalilish  or  make  good 
faith  efforts  to  establish  live  contact 
with  a  deliiKjuent  borrower  hv  the  3()th 
day  of  the  borrower’s  delinijiiency.  Five 
contact  includes  telejihoning  or 
conducting  an  in-jierson  meeting  with 
the  borrower.  In  addition,  under 

1024.30(a),  jiromjitly  after  e.stahlishing 
live  contact,  servicers  must  inform  the 
borrower  about  the  availability  of  loss 
mitigation  ojitions  if  ajijirojiriate. 

Among  other  changes,  the  final  ride 
includes  commentary  that  clarifies  that 
it  is  within  a  servicer's  reasonable 
discretion  to  determine  whether  such  a 
notice  is  ajijirojiriate  under  the 
circumstances.  (Commentary  to  the  final 
rule  also  jirovides  a  more  flexible  good 
faith  efforts  standard  that  would  jiermit 
servicers  to  comjily  by  encouraging  the 
borrower  through  written  or  electronic 
communication  to  make  contact  with 
the  servicer.  These  changes  are  intended 
to  helji  ensure  .servicers  make  efforts  to 
contact  deliiKjuent  liorrowers  who 
would  he  interested  in  learning  about 
loss  mitigation  ojitions  and,  at  the  same 
time,  avoid  causing  servicers  to  sjiend 
resources  notifying  borrowers  ahoiit  lo.ss 
mitigation  ojitions  the  servicer  has 
reason  to  believe  would  not  benefit  from 
being  informed  of  such  ojitions. 


The  final  rule  includes  a  written 
notice  reejuirement  similar  to  the  one 
jirojiosed  at  §  1024.3n(h),  hut  the  Bureau 
has  sought  to  mitigate  comjiliance 
burden  without  undermining  the 
jirotection  of  an  early  written  notice  by 
extending  the  deadline  for  jiroviding  the 
notice  from  40  to  4.')  days  of  a 
borrower's  deliiKiiiency  to  align  with 
other  notices  that  servicers  may  alreadv 
Jirovide  to  borrowers  at  that  time.  The 
Bureau  has  sought  to  develoji  flexible 
early  intervention  reijnirements  to 
accommodate  existing  jiraclices  and 
reijnirements  to  avoid  servicers  having 
to  dujilicate  existing  early  intervention 
jiractices.  For  examjile,  if  .servicers  are 
reijiiired  by  other  laws  to  jirovide  a 
notice  that  includes  the  content 
reijuired  by  S  1024.30(li)(2)  and  if 
.servicers  may  jirovide  such  notice 
within  the  first  4.')  (lavs  of  a  borrower’s 
deliiKjuency,  the  Bureau  does  not 
believe  .servicers  would  need  to  jirovide 
(;ach  notice  sejiarately. 

The  Bureau  has  further  sought  to 
accommodate  existing  jiractices  liv 
Jiroviding  clarifying  commentary  to 
§  l()24.3‘)(li)(l)  that  servicers  may 
combine  notices  that  may  already  meet 
the  content  reijnirements  of 
4?  l()24.3t)(l))(2)  into  a  single  mailing.  In 
addition,  comment  39(h)(2)-l  exjilains 
that  the  written  notice  contains 
minimnm  content  riujuirements  for  the 
written  notice  and  that  a  servicer  may 
Jirovide  additional  information  that  the 
.servicer  determines  would  he  heljiful  or 
which  may  he  reijuired  by  ajijilicahle 
law  or  the  owner  or  assignee  of  the 
mortgage  loan.  The  Bureau  has  included 
this  comment,  in  jiart.  to  accommodate 
similar  notices  that  servicers  mav 
already  he  jiroviding.  Further,  to  assist 
with  compliance,  the  Bureau  has  also 
develojied  model  clauses,  which  the 
Bureau  has  tested  with  the  assi.stance  of 
Macro.  A  servicer’s  ajijirojiriate  u.se  of 
the  model  clauses  will  act  as  a  safe 
harbor  for  comjiliance. 

While  the  Bureau  has  designed  its 
early  intervention  rerjuirements  to 
Jirovide  flexibility  to  .servicers  that 
already  have  early  intervention 
Jiractices  in  jilace  or  that  are  comjilying 
with  external  exi.sting  reijnirements,  the 
Bureau  acknowledges  that  some  of  the 
new  requirements  may  not  align 
jierfectly  with  all  exi.sting  jiractices.  To 
address  actual  conflicts  with  State  or 
Federal  law.  the  Bureau  has  included 
new  l()24.35)(c).  which,  as  discussed  in 
more  detail  below,  jirovides  that 
nothing  in  ^  1024.39  shall  require  a 
servicer  to  make  contact  with  a 
liorrower  in  a  manner  that  would  he 
jirohihited  under  ajijilicahle  law.  The 
Bureau  believes  this  ajijiroach  to 
conflicting  laws  is  jireferahle  to 
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preempting  other  laws.  Because 
§  1()24.3‘t  recjuire  servicers  to 
proactively  contact  borrowers,  the 
Bureau  is  concerned  that  preempting 
laws  might  override  those  that  protect 
delin(]uent  horrow(!rs  from  cialain 
contacts  (e.g..  debt  collection  laws). 

In  addition,  the  Bureau  is  granting 
exemj)tions  for  small  sia  vicers  as 
defined  in  12  (3'R  l()2(i. 41(e)(4): 
ser\'ic(!rs  with  resp(!cl  to  any  re\  (;rse 
mortgage  transaction  as  that  term  is 
defined  in  1024.31:  and  .servicers  with 
respect  to  any  morlgagt;  loan  for  which 
the  servicer  is  a  (pialified  lender  as  that 
term  is  defined  in  12  (3'’R  01 7.70()0.  .See 
the  section-hy-section  analysis  of 
§  1024.30(1))  above.  'I'he  Bureau  is 
further  limiting  the  application  of 

1024.35)  through  41  to  mortgage  loans 
that  are  .secured  hv  a  horrower's 
principal  residence,  as  di.scnssed  in 
more  detail  in  the  section-hv-section 
analysis  of  §  1024.30(c)(2)  above. 

The  Bureau  is  not  mandating  that 
.servicers  maintain  specific  .staffing 
levels  to  ])erfonn  early  intervention  with 
delin(|nent  horrowers.  but  the  Bureau 
noltis  that,  under  1024.38.  servicers 
mn.st  maintain  |)olicie.sand  procedures 
reasonably  designed  to  achieve  the 
objective  of  proi)erly  evaluating 
borrowers  for  loss  mitigation  o])tions. 
I'he  Bureau  is  not  recpiii  ing  servicers  to 
maintain  a  Weh  site  for  deliminenl 
borrowers  to  ])rovide  earlv  intervention 
information  because  the  Bureau  believes 
such  a  re(|niremenl  may  be  burdensome 
for  all  .servicers  and  is  nnneces.sary  in 
light  of  the  written  notice  at 
§  1024. 351(1)).  which  includes  contact 
information  for  servicer  continnitv  of 
contact  personnel  a.ssigned  j)nrsnant  to 
§  1024.40(a). 

The  Bureau  declines  to  grant  an 
exemption  from  the  early  intervention 
re(|nirement.s  with  respect  to  borrowers 
who  have  cea.sed  making  j)ayment.s  for 
the  past  six  months  and  have  not 
contacted  their  servicer.  To  the  extent 
loss  mitigation  options  are  available  for 
such  borrowers,  the  Bureau  believes 
the.se  borrowers  should  be  so  informed 
in  accordance  with  lt)24.35)(a)  and  (b). 
Further,  the  Bureau  believes  .servicers 
should  make  good  faith  efforts  to 
establish  live  contact  with  borrowers 
who  may  be  reluctant  to  reach  out 
Uddre  taking  action  that  may  result  in 
the  loss  of  the  borrower's  home.  In 
addition,  the  Bureau  believes  the.se 
borrowers  would  benefit  fi'om 
information  about  how  to  contact  their 
.servicer  as  well  as  information  about 
how  to  access  housing  counseling 
re.sources. 


Legal  Authority 

The  Bureau  proposed  to  im|)lement 
§  1024.35)  pursuant  to  authority  under 
sections  ()(k)(1)(F),  ()(i)(3).  and  15)(a)  of 
RF.SBA.  Violations  of  section  0  of 
Rl'kSPA  are  snhject  to  a  private  right  of 
action.  Industry  commenters.  including 
the  (kSlis.  industry  trade  as.socialions. 
and  .seveial  large  bank  .servicers  were 
concerned  that  a  private  right  of  action 
would  result  in  uncertainty  for  sei  vicers 
and  could  delay  loss  mitigation  efforts 
and  the  foieclosnre  process  if  a 
borrower  claimed  it  did  not  receive  a 
timely  notice  retpiired  by  the  Bureau's 
rules.  (;t)mmenters  indicated  that 
increased  litigation  co.sts  would  limit 
access  to  and  increase  the  cost  of  credit 
to  borrowers.  One  commenter  was 
concerned  that  a  private  right  of  action 
would  result  in  loss  mitigation  being 
perceived  as  a  snhstantive  right.  Instead, 
commenters  recpie.sted  that  the  Bureau 
issue  the  early  intervention  and  other 
loss  mitigation  provisions  solely  in 
reliance  on  RlvSBA  section  15)(a) 
authority. 

The  Bureau  has  considereil  industry 
comments  hnt  continues  to  relv  on 
RlvSBA  section  8  authority  as  a  basis  for 
the  Bnrean’s  early  intervention 
recinii'ements  under  1024.35).  The 
Bureau  does  not  believe  ^  1024.35)  will 
result  in  loss  mitigation  being  treated  as 
a  substantive  right  because  it  sets  forth 
procedural  recpiirements  only.  As 
finalized.  (^1024.35)  does  not  recjiiire 
servicers  to  offer  any  particular  loss 
mitigation  o])tion  to  anv  particular 
borrower.  The  live  contact  retinirement 
under  1024.35)(a)  recpiires  servicers  to 
notify  horrowers  of  the  availability  of 
loss  mitigation  o])tions  “if  a])pro])riate”: 
a.ssociated  commentary  clarifies  that  it 
is  within  a  servicer's  reasonable 
discretion  to  determine  whether  it  is 
approi)riate  to  inform  borrowers  of  such 
oj)tion.s.  The  written  notice  re(|uirement 
under  1()24.35)(b)(2)(iii)  retpiires 
servicers  to  inform  borrowers,  “if 
ap])licable.'’  of  exam])le.s  of  loss 
mitigation  options  available  through  the 
.servic:er.  Nothing  in  §  1024.35)  affects 
whether  a  borrower  is  permitted  as  a 
matter  of  contiact  law  to  enforce  the 
terms  of  any  contract  or  agreement 
between  a  servicer  and  an  owner  or 
assignee  of  a  mortgage  loan. 

In  addition,  the  Bureau  has  taken 
steps  to  clarify  recpiirements  in  the  rule, 
which  the  Bni'ean  believes  will  help 
avoid  uncertainty  for  servicers  and  help 
minimize  litigation  risk  and  compliance 
co.sts  arising  from  a  private  right  of 
action  associated  with  RE.SFA  .section  0. 
For  example,  the  final  rule  omits  the 
proposed  oral  notice  recjuirement  under 
proi)o.sed  §  1()24.35)(a)  and  instead 


nupiires  that  serviceis  establish  or  make 
good  faith  efforts  to  establish  live 
contact  with  borrowers  and,  prom|)tlv 
after  establishing  live  contact,  inform 
borrowers  of  the  availability  of  loss 
mitigation  o])tion.s  “if  a])i)ropriate.“ 
(lonunent  35)(a)-3.i  explains  that  it  is 
within  a  seivicer's  reasonable  discretion 
to  determine  whether  informing  a 
borrower  about  the  availability  of  loss 
mitigation  oi)lions  is  a])])ropriate  under 
the  circiim.stances:  the  comment  akso 
includes  illustrative  exam])le.s  to  assist 
with  compliance.  While  this  guidance 
should  j)rovide  servicers  with  some 
degree  of  certainty  around  compliance, 
tlie  Bureau  recognizes  there  may  be 
limited  situations  that  are  less  clear:  in 
these  cases,  however,  servicers  could 
avoid  com])liance  risk  by  informing 
borrowers  of  loss  mitigation  o])tion.s. 
('omment  35)(a)-3.ii  exj)lains  that  a 
.servicer  may  inform  borrowers  about  the 
availability  of  loss  mitigation  o])tion.s 
either  through  an  oral  or  written 
communication.  The  final  rule  also 
provides  servicers  with  more  flexibility 
in  satisfying  the  good  faith  efforts 
standard:  sei’vicers  may  demonstrate 
compliance  by  providing  written  or 
electronic  communication  encouraging 
borrowers  to  establish  live  c:ontacl  with 
their  servicer.  In  addition,  with  re.s])ect 
to  the  written  notice  under  ^  1()24.35)(h), 
the  final  rule  includes  model  clauses 
and  clarifies  in  commenlarv  that 
.servicers  mav  provide  additional 
information  about  loss  mitigation 
options  not  included  in  the  model 
clauses.  Further,  the  final  rule  includes 
tlexible  minimum  content  re(|nirement.s 
for  the  written  notice  that  will  assist 
.servicers  in  accommodating  existing 
disclosures  and  other  related  disclosure 
riKjnirements. 

The  Bureau  tloes  not  believe  that  the 
risk  of  a  private  right  of  action  will 
negatively  imi)act  acce.ss  to,  or  co.st  of, 
credit.  The  recinirements  under 
§  1024.35)  include  clear  ])rocedural 
retinirements  as  well  as  ])rotection.s  for 
a  servicer’s  exercise  of  reasonable 
discretion.  Further,  the  requirements 
have  been  implemented  to  reduce 
compliance  burden  and  provide  clear 
rules  capable  of  efficient 
implementation  by  .servicers,  including 
through  the  use  of  model  clauses. 
Accordinglv.  the  Binean  believes  that 
the  early  intervention  rules  under 
S  1024.35)  provide  necessary  consumer 
])rotections  and  that  servicers  are 
capable  of  providing  such  protections 
without  negative  consecpiences  for 
borrowers,  including  with  re.spect  to 
acce.ss  to,  or  cos)  of,  credit. 

The  Bureau  is  adopting  t?  1024.35) 
pursuant  to  its  authorities  under 
.sections  ()(j)(3),  0(k)(1)(E),  and  15)(a)  of 
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RFSPA.  As  explained  in  more  detail 
l)(;lo\v.  the  Bunxni  finds,  consistent  with 
RFSFA  section  ()(k)(lKE),  that  ^  1024. 39 
is  a])propriate  to  achi(!V(!  the  consumer 
protection  purposes  of  RESI’A, 
including  to  help  borrowers  avoid 
miwarrant(Ki  or  nnnecessarv  costs  and 
fe(!S  and  to  facilitate  rcwiew  of  borrowers 
for  fonulosiire  avoidance  options.  For 
the  same  reasons,  §  1024.35)  is 
authorized  imd(!r  section  0(j)(3)  of 
RIvSI^A  as  necessary  to  carry  out  section 
0  of  RFSPA,  and  undcir  section  15)(a)  of 
RFSI^A  as  necessary  to  achieve  the 
])ur])o.ses  of  RFSPA,  including 
l)orrowers’  avoidance  of  unwarranted  or 
unnecessary  costs  and  fees  and  the 
facilitation  of  review  of  borrowers  for 
foreclosure  avoidance  options. 

I’lie  Bureau  is  al.so  adopting  S  1024.35) 
])ursuant  to  its  authority  under  section 
1022(h)  of  the  Dodil-Frank  Act  to 
prescribe  regulations  necessary  or 
appropriate  to  carry  out  the  purposes 
and  objectives  of  Federal  consumer 
financial  laws,  including  the  ])nrposes 
and  objectives  of  Title  X  of  the  Dodd- 
I'Yank  Act.  Specifically,  the  Bnrciau 
believes  that  §  1024.35)  is  nece.ssary  and 
ap])ropriatc!  to  carry  out  the  pur])ose 
under  .sculion  1021(a)  of  the  Dodd-Frank 
Act  of  ensuring  that  markets  for 
consumer  financial  j)rodiicls  and 
serviccjs  arc!  fair,  transparent,  and 
c:c)mpetitive.  and  the  ohjculivcis  under 
.sc!c:lion  1021(h)  of  the  Dc)clcl-l*'rank  Ac:t 
of  ensuring  that  cxcnsnmcM  s  are  provided 
with  timely  and  nnclerstanclahle 
information  to  make  responsible 
decisions  about  financ:ial  transac.tions, 
and  markets  for  c:onsnmc!r  financ:ial 
prodncls  and  servic:c!s  operate 
transparently  and  efficiently  to  facilitate 
ac;cc:.ss  and  innovation.  The  Burcxui 
additionally  relies  on  its  authority 
under  seclion  1032(a)  of  the  Dodd-Frank 
Ac:t,  which  authorizes  the  Bureau  to 
])rc!.sc;rihe  rules  to  ensure  that  the 
fciatures  of  any  c:onsnmer  financial 
prodiul  or  ,sc!rvic;e,  both  initially  and 
over  the  tc:rm  of  the  jjroclncl  or  sc!rvic:e, 
are  fidly,  ac:c:urately,  and  effeclively 
disclo.secl  to  cxmsnmers  in  a  manner  that 
permits  c;onsnmc!rs  to  nnderstancl  the 
c;osts,  hciuefits,  and  risks  a.ssoclatecl  with 
the  proclncl  or  service,  in  light  of  the 
fads  and  clrcuun.stances.  Consistent 
with  seclion  1032(h)  of  the  Dodd-Frank 
Acl,  the  model  c:lausc:s  at  appendix  MS- 
4  have  heum  valiclatcicl  through  cxmsnmer 
t  casting. 

35)(a)  Live  (iontacl 
Pro])o.secl  §  1024.35)(a) 

Proposed  §1024.35)(a)  woidcl  have 
rc!cinirc!d  that,  if  a  borrower  is  late  in 
making  a  payment  sufficient  to  cover 
princljjal,  inlerc:st,  and,  if  applic:ahle. 


ci.scacnv,  the  servic:er  mu.st,  not  later  than 
30  clays  after  the  mis.sed  pavment,  notifv 
or  make!  good  faith  efforts  to  notifv  thc! 
borrower  that  the  i)aymc!nt  is  late  and 
that  loss  mitigation  options,  if 
a])plic:ahle,  may  he  available.  Propo.secl 
§  1024.35)(a)  akso  provided  that  if  the! 
servicer  attc!mpts  to  notifv  thc!  borrower 
by  tc!lc!])hone.  good  faith  efforts  wocdcl 
rcxpiirc!  calling  the  borrower  on  at  Icxist 
thrc!C!  .separate  days  in  order  to  reacli  the 
borrower.  The  Burcum  exjclained  in  the 
sc!clion-hy-.sc!clic)n  analysis  of  thc! 
proj)osc!cl  rede  that  the  “if  applicable” 
cpialificaetion  in  ])ropc).secl  l()24.35)(a) 
meant  that  servicxiis  that  do  not  make 
any  loss  mitigation  options  available  to 
hoiTowei’s  would  not  he  rcHinired  to 
notify  horrowei's  that  lo.ss  mitigation 
c)j)tions  may  he  available. 

The  Bureau  had  jerojjosed  to  clarify 
thi'ongh  exmnnent  35)(a)-l.i  that  the  oral 
notice  would  have  to  he  made  thiongh 
live  cxentacl  or  good  faith  efforts  to  make 
live  cxMitact  with  the  hoiTower,  sncli  as 
by  tc!lc!|)hc)ning  or  meeting  in-]K!rson 
with  the  hori'owc!!',  and  that  oial  contact 
does  not  include  a  rcuiorded  message 
clc!livc!rc!cl  by  phone.  Propo.secl  c:ommc!nt 
35)(a)-l.ii  woidcl  have  clarified  that  a 
sc!rvicer  is  not  rc!c|nirc!cl  to  desc:rit)C! 
specific:  loss  mitigation  options,  and  that 
the  servicer  ncHul  onlv  inform  the! 
borrower  that  Ickss  mitigation  options 
may  hc!  available,  if  applic:ahlc!.  Thc! 
c.omment  also  would  have!  c;larific!cl  that 
a  sc!rvic;c!r  may  provide  more  detailed 
information  that  the  servic;c!r  hc!lievc!s 
woidcl  he  hcilpfnl.  Projioscid  c;onnnc!nt 
35)(a)-2  c:larific!d  that,  in  order  to  make 
a  good  faith  c!ffc)rt  by  telephone,  the 
sc!rvic;c!r  must  coinjilete  the  three  jihone 
c;alls  attem])ting  to  reac:h  the  borrower 
by  the  end  of  the  3()-clay  pciriod  after  the 
payment  cine  date. 

The  Bureau  rciceived  signific;ant 
c:c)mmc!nt  on  the  ]irc)])osecl  oral  notice 
from  c:onsnmer  advocacy  groups,  trade 
assoc:iations,  c:redit  unions,  c.'onmuinity 
hanks,  rural  sc!rvic:c!r.s,  large!  hanks,  non¬ 
hank  ,servic;ers,  and  individual 
c:c)n.snmers.  Consumer  advoc:ac:y  groups 
and  two  resichintial  real  estate  trade 
a.ssoc:iations  were  generally  supportive 
of  an  oral  notic;e  rcujuiremenl.  One 
c:c)alition  of  c.onsnmer  advc)c,ac;v  groups 
explained  that  a  mandatory  phone  c;dl 
or  visit  w’ouhl  alert  borrowers  that  loss 
mitigation  options  may  he  available  and 
give  borrowers  an  opportunity  to  ask 
cpie.stions  and  gathcir  ac:c:iirate 
information  about  the  borrower’s  rights 
and  res])onsihilitic!S.  Sevcind  c:onsinnc!r 
aclvoc:ac:y  groups  and  individnal 
c:c)nsinnc!rs  supported  an  oral  notice 
rcuiuirement  hecau.se  it  would  jiermit 
borrowers  to  engage  in  an  interac:tivc! 
c:onver.sation  with  servic:c:rs  ahonl  their 
rights  and  responsibilities  surronnding 


loss  mitigation.  A  ninnhcir  of  consumer 
aclvoc:ac:y  groups,  however,  rcKgiestecl 
that  the  Bnreum  rcupiire  that  sc!rvic;c!rs 
lirovide  more!  information  about  loss 
mitigation  options  than  the  notic.e  set 
forth  in  iiropo.sed  l()24.35)(a).  'rhc!sc! 
c:c)mmentc!rs  rc!c:onnnc!nch!cl  that 
.sc!rvic:c!rs  notify  borrowers  of  all  loss 
mitigation  c)|)tions  that  may  he 
available,  inc;lnding  ai)plic:ation 
inslrnc:tic)ns  and  ch!acllinc!s,  and 
information  about  thc!  forc!c:h)snre 
|)roc;c!ss  at  the  time  of  the  oral  notic;e. 
Several  c;c)nsumc!r  aclvoc:ac;v  groups  al.so 
rc!c:ommench!cl  that  the  Bureau  delete 
pro])osed  comment  35)(a)-l.ii,  whic:h 
explaincul  that  a  servic;i:r  need  not 
clesc;rit)c!  spec;ific  loss  mitigation  options 
during  the  oral  notice  and  that  the 
servicer  nec!cl  only  inform  horrowcirs 
that  lo.ss  mitigation  options  niav  he 
available,  if  ajiplicahle. 

Industry  commenters  cixpre.ssed 
c:oncern  about  the  c:irc:iimstanc:es  undc!r 
which  sc!rvic:ers  woidd  he  rcxpiired  to 
notifv  borrowers  about  loss  mitigation 
options.  These  c;ommentc!rs  exjilained 
that  a  sc!rvic:c!r's  offer  of  loss  mitigation 
dejiends  on  not  only  the  stage  of  a 
borrower’s  delincpienc:)'  but  al.so  the 
nature!  of  thc!  clelinc|nc!nc:y,  as  wc!ll  as 
othc!r  c:irc.innstancc:s,  ])nrsnant  to 
inve.stor  or  guarantor  guideline's  and 
could  he  ])c:rc:c!ivc!cl  as  misleading  for 
borrowers  who  arc!  ultimately  inc!ligihh! 
based  on  owner  or  invccstor 
rc!cjnirc!mc!nts.  'I’liese  cc)mmc!nters. 
inc:lucling  one  Fc!cleral  agc!nc;v,  also 
cixprcisscul  c:onc:c!rn  that  informing 
borrowers  of  loss  mitigation  options  that 
are  inapprojiriate  for  short-term 
clelinciuenc:ic!S  could  impede  the 
resolution  of  delincincmt  loans  by 
discouraging  borrowers  from  rc!Solving  a 
.short-term  clc!lincinc!ni;y  they  could  have 
cured  on  their  own.  Indn.stry 
c:ommenters  al.so  as.serted  that  notifying 
borrowers  about  lo.ss  mitigation  options 
too  early  would  he  c:onfn.sing  or 
perc:eivecl  as  potentially  hara.ssing  for 
those  borrowers  at  low  risk  of  default. 

In  addition,  several  c:ommenter.s  c:itecl 
c:c)ncc!rns  that  rc!ciniring  earlv 
intc!rvention  for  low-risk  borrowers 
would  dc!trac;t  from  helping  high-ri.sk 
borrowers.  To  address  these  c:onc;c!rns, 
they  rc!cine.stc!d  that  the  Bnrc:an  clarify 
the  c;ircnni.stanc:c!s  nndc!r  whic;h 
.sc!rvic:er.s  would  he  recpiired  to  notify 
borrowers  that  lo.ss  mitigation  options 
may  he  available.  In  partic:nlar,  sevccral 
c:ommc!ntc!r.s  rcKjiiested  that  tlic!  Biircxm 
c:larify  that,  before  providing  the  notic:e 
rc!garcling  lo.ss  mitigation  ojitions,  a 
.service!!'  may  first  determine  whether  a 
borrower  is  experiencing  a  .short-  or 
long-term  clelinc]iic:nc;y,  and  that 
servic:c!rs  he  permitted  to  pursue 
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collection  efforts  in  the  case  of  short¬ 
term  deliiKiuencies. 

Industry  commenters  also  exj)re.sse(l 
concern  with  demonstrating  compliance 
with  tin;  oral  notice  requirement, 
j)articulariy  in  light  of  the  possihilitv  of 
a  private  right  of  action  under  RIvSPA 
.section  (i.  which  the  Bureau  relied  on  as 
a  .source  of  legal  authority  for  proposed 
§  1024.30.  Rural,  commnnify  hank,  and 
credit  union  servicers  recommended 
against  an  oral  notice  recpiiremenl 
lMicau.se  such  rerpiirements  an!  difficult 
to  track  and  verify,  woidd  re(|uire 
systems  niprogramming  or  upgrades, 
may  he  misunderstood  hy  horrowers, 
and  would  not  guarantee  establishing 
contact  with  horrowers.  One  community 
hank  commenter  stated  that  a  simple 
deliiuiuency  notice  .should  suffice, 
without  a  need  to  have  a  live 
conversation  about  loss  mitigation 
oj)tions.  Several  rural  and  credit  union 
servicers  indicatcid  that  staffing  and 
resource  limitations  would  make  it 
difficult  to  reach  horrowers  after  normal 
work  hours,  when  most  horrowers  ar(! 
available  by  phone.  One  indu.strv 
commenter  nicommended  that  tlui 
Bnnian  mandate  in-person  ontniach  in 
addition  to  the  oral  and  written  notice 
nKiuirements  while  another  indu.strv 
commenter  asked  that  the  Bureau  clarify 
that  this  provision  dotis  not  mandate  in- 
pcirson  outreach. 

.S(!veral  industry  commenters  and 
individual  consumers  nicommended 
that  otluir  forms  of  contact,  such  as  tcixl 
me.ssagcis  or  email  should  he  permitted, 
but  not  recpiinul.  to  satisfy  good  faith 
(ifforts.  or  that  email  should  he 
|M!rmitt(!d  in  liciii  of  live  contact.  Thes(! 
commenters  noted  that  a  more  flexible 
ap|)roach,  such  as  permitting  written  or 
otluir  forms  of  electronic  contact,  would 
help  reach  borrowers  and  address 
comiiliance  issiuis  because  written 
methods  are  more  easily  trackcid. 

Several  indu.strv  commentiirs  niquestcid 
that  the  Bureau  |)ermit  servicers  to 
(!ngag(!  in  any  form  of  contact  that  is 
nia.sonahle  under  the  cinanu.stanciis. 

Oiu!  industry  commenter  suggestiid  that 
.servicers  should  1m!  permittefi  to  hiave  a 
riicorded  message  instead  of  three  phone 
calls. 

By  contrast,  a  nnmher  of  consumer 
advocacy  groups  statcid  that  the  good 
faith  (iffort  .standard  as  proposed  was 
rea.sonahle,  although  some 
nicommeiuhid  that  serviciiis  hi!  reiiuiriid 
to  engagi!  in  more  efforts  to  contact  the 
borrower,  such  as  by  attempting  to 
contact  horrowers  on  every  tiilejihone 
numhiir  on  record  in  order  to  reach  the 
borrower  and  by  reiiuiring  that  .servicers 
leave  a  nuissagii  when  siirvicers  have 
that  o])tion.  Some  consumer  advocacy 
groups  recommended  that  servicers  he 


reiiuiriid  to  leave  a  message  when  a 
borrower’s  telephone  number  jirovided 
a  voicemail  oiition,  while  an  indu.strv 
commenter  indicated  there  may  he 
privacy  concerns  with  resiiect  to  any 
])otential  requirement  for  notices  to  he 
provided  via  text  or  email. 

Final  1  ()24.3‘)(a) 

After  considering  comments  on  the 
jiroposal,  the  Bureau  is  revising  the 
proposed  oral  notice  requirement  into  a 
iive  contact  reqnirement  permits 
serx’ic.ers  to  exercise  reasonable 
discretion  in  determining  whether 
informing  delinquent  borrowers  of  the 
availability  of  loss  mitigation  options  is 
appropriate  under  the  circumstances. 

The  Bureau  is  akso  adjusting  the  timing 
of  the  contact  requirement  from  the 
projio.sed  3()-day  timeframe  to  38  days. 

Under  ^  l()24.3t)(a),  a  servicer  must 
establish  or  make  good  faith  efforts  to 
establish  live  contact  with  a  delinquent 
borrower  not  later  than  the  3()th  day  of 
the  borrower’s  delinqnencv  and, 
promptly  after  esiahlishing  live  contact, 
inform  such  borrower  about  the 
availability  of  loss  mitigation  o])tions  “if 
appropriate.”  'fhe  Bureau  has  added 
c.onuuent  3B(a)-3.i  to  clarify  that  it  is 
within  a  .servicer’s  rea.sonahle  discriition 
to  determine  whether  informing  a 
borrower  about  the  availability  of  loss 
mitigation  options  is  approjiriate  under 
the  circumstances.  To  illustratii, 
comment  3t)(a)-3.i  ])rovid(!.s  examphis 
(hiiuonslraling  when  a  servicer  has 
made  a  riiasonahle  detcirmination 
regarding  tlui  a])propriaten(iss  of 
jii’oviding  information  about  loss 
mitigation  o])tion.s.  (Miiument  3{)(a)- 
3.i.A  illustrates  a  .scciiiario  in  which  a 
servicer  provides  information  about  the 
availability  of  loss  mitigation  options  to 
a  horrowcir  that  notifies  a  .serv  icer 
during  live  contact  of  a  material  adver.se 
change  in  tlui  borrower’s  financial 
circumstances  that  is  likely  to  cause  the 
borrower  to  ex))(!rience  a  long-term 
(hiliiuiuency  for  which  loss  mitigation 
ojitions  may  h(!  available.  (M)mmenl 
3t)(a)-3.i.B  illustrates  a  .scenario  in 
which  a  servicer  does  not  ])rovid(! 
information  about  the  availability  of  lo.ss 
mitigation  ojitions  ti)  a  borrower  who 
has  mis.s(id  a  )anuary  1  payment  and 
notifuid  the  servicer  that  full  late 
paynuiut  will  h(!  tran.smittcid  to  the 
servicer  hy  Fehruarv  13. 

The  Bur(!au  is  ado|)ting  a  modified 
v(!r.sion  of  the  propo.stid  oral  nolic(i  in 
§  l()24.3?)(a)  hecau.se  the  Bureau  agrecis 
that  a  pr(!.scri])tive  nupiirement  to 
provide  an  oral  notice  for  all  dciliiuiuent 
iiorrowers,  where  loss  mitigation 
ojitions  were  available,  within  the  first 
30  days  of  a  deliiupiency  would  he 
ovcirhroad.  The  Buriiau  ohservcis  that  the 


oral  notice  as  propo.sed  would  not  have 
r(!(]uired  servicers  to  offer  o])tion.s  in  a 
manner  that  is  inconsistent  with 
inve.stor  or  guarantor  reciuiniinents 
hiicause  servicers  would  only  have  had 
to  notify  horrowtirs  that  loss  mitigation 
o|)tion.s.  if  ai)])licat)le.  “may”  he 
available;  servicers  would  not  have  been 
r(!(|uir(!d  to  provide  information  about  or 
offer  options  that  the  .servicer  did  not 
already  offer.  However,  the  Bureau 
recognizes  the  jiotential  for  borrower 
confusion  if  .servicers  an!  reepiired  in 
ev(irv  instance  to  notify  horrowers  who 
are  experiencing  short-term 
deliiupiencies  of  available  lo.ss 
mitigation  options  if  these  borrowers 
ultimately  are  unlikely  to  need  or  he 
eligible  for  such  ojjtions.  The  Bureau 
agrees  that  providing  the  notice  within 
the  first  30  days  of  a  horrowtir’s 
deliiKjuency  may  he  unwarranted  if  a 
borrower  would  not  ultimately  (jualify 
based  on  inve.stor  or  guarantor 
recpiirements  or  for  whom  lo.ss 
mitigation  ojitions  are  unnecessary, 
such  as  for  horrowcirs  who  are 
experi(!ncing  a  short-term  cash-flow 
problem.  As  the  Buniau  noted  in  its 
])roposal,  horrowers  who  are  30  days 
deliiuiiHiiit  generally  jiiesent  a  lower 
risk  for  default,  (conqiarcul  to  borrowers 
with  more  extended  delin(iuenc:ie.s).  and 
such  borrowers  typically  resolve  tluiir 
(hiliiKiuency  without  the  assistance  of 
loss  mitigation  options.'-’" 

Nonethehiss,  while  manv  borrowers 
who  miss  a  pavment  will  he  able  to  self- 
cnr(i  within  30  days,  some  ])orlion  of 
these  borrowers  are  likely  to  fall  further 
iMihind  on  their  liayinents.  and  the 
Buriiau  believes  servicers  should  make 
(ifforts  to  inform  such  horrowers  that 
helj)  is  available.  As  the  Bureau  noted 
in  its  proposal,  evidence  suggests  that 
one  of  the  harriers  to  communication 
hetwiien  horrowers  and  serx  icers  is  that 
borrowers  do  not  know  that  servicers 
may  he  heljiful  or  that  they  have  ojitions 
to  avoid  foreclosurii,  and  that  as  a  result 
of  these  harriers,  horrowers  mav  not 
know  that  helj)  is  available  until  too 
late,  when  it  can  he  more  difficult  to 
curi!  a  deliiuiuency.  Although  borrowers 
may  receive  notice  of  lo.ss  mitigation 
options  through  other  writtiiii  notices, 
such  as  the  written  early  intervention 
notice  i)ro])o.sed  at  ^  l()24.3()(h), 
borrowers  may  he  riiluctant  to  contact  a 


'  Amy  (iruw-s  (hilts  K;  Willinm  A. 

Murrill.  InlrrvrutionK  in  Moii;4ii)^n  D(^l(inll:  l‘oli(:ins 
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"signilicanl  cnro  raloonl  ol  llio  ilO-dav  doliniinonciv 
|)0|)ulalion  williont  sorvicor  intorvonlion."  hul  lhal 
"as  llio  liino  in  dolini|iU!iu:v  incroasos  so  dons  tlm 
luirdlo  IIki  bonowor  lias  to  ovorconui  to  roinslali! 
iho  loan  and  iho  ini|iortan(:o  ol  calling  iho 
sorvicor"). 
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servicer  on  their  own  hut  would 
nonetheless  benefit  from  early 
notification  that  help  is  available.  Hy 
establishing  early  live;  contact  with 
borrowers,  servicers  would  he  able  to 
begin  working  with  the  borrower  to 
develop  apjjropriate  relief  at  the  early 
.stages  of  a  (lelin(|nency.  The  Ihirean 
recognizes  that,  by  giving  servicers 
llexibility  to  deterndne  whether  it  is 
appropriate  under  the  circumstances  to 
notify  borrowers  about  loss  mitigation 
options,  there  is  some  risk  that 
servicers,  despite  their  reasonable 
exercise  of  disenition.  may  incorrectly 
determine  a  borrower  is  exjjeriencing  a 
short-term  deliiKpiency.  The  Bureau 
Indieves  that,  on  balance,  the  potential 
that  delincpient  borrowers  may  remain 
uninformed  of  their  o|)tions  is  mitigated 
by  the  retjuirement  in  S  lB24.3n(b)(l), 
discussed  below,  to  provide  a  written 
notice  not  later  than  tin;  4.'5th  day  of  a 
borrower's  delin(]uency. 

Proposed  comment  3t)(a)-l.i  would 
have  clarified  that  the  proposed  oral 
notice  would  have  to  be  made  through 
live  contact  or  good  faith  efforts  to  make 
live  contact,  such  as  by  tehiphoning  or 
conducting  an  in-person  meeting  with 
the  borrower,  but  not  leaving  a  recorded 
message.  The  final  rule  adopts  proj)os(;d 
comment  39(a)-l.i  substantiallv  as 
proposed,  which  the  Bureau  has 
renumbered  as  comment  3;)(a)-2  for 
organizational  |)ur])oses.  Final  comment 
39(a)-2  includes  guidance  appearing  in 
pro])o.sed  comment  39(a)-l.i  about  the 
meaning  of  live  contact,  but  omits 
refenaice  to  the  notice  retpured  under 
1024. 39(a)  bcicanse,  as  discussed 
immediately  below,  the  final  rule  does 
not  require  servicers  to  inform 
borrowers  of  the  availability  of  loss 
mitigation  options  under  S  1024.39(a) 
during  live  contact.  Final  comment 
3{)(a)-2  further  clarifies  that  a  servicer 
may,  but  need  not.  rely  on  live  contact 
established  at  the  borrower’s  initiative 
to  satisfy  the  live;  contact  requirement  in 
§  1024.39(a).  Final  comment  39(a)-2 
akso  explains  that  live  contact  provides 
servicers  an  opportunity  to  discn.ss  the 
circumstances  of  a  borrower’s 
delimjuency. 

The  Bureau  has  added  comment 
39(a)-3.ii  to  clarify  that,  if  ap])roi)riate, 
servicers  may  inform  borrowers  about 
the  availability  of  loss  mitigation 
options  orallv,  in  writing,  or  through 
electronic  communication,  but  that 
servicers  must  provide!  such  information 
promptly  after  the  servicer  establishes 
live  contact.  This  comment  is  intended 
to  provide  .servicers  llexibility  in 
notifying  borrowers  about  lo.ss 
mitigation  ojjtions  at  the  early  stages  of 
delimjuency.  The  Bureau  believes 
establishing  initial  live  contact  is 


im|)ortant  for  a  servicer  to  learn  about 
the  circumstances  for  a  borrower’s 
delimjuency  and  to  determine  whether 
it  is  aj)j)roj)riate  under  the 
circumstances  to  inform  borrowers 
about  the  availability  of  loss  mitigation 
oj)tions.  The  Bureau  believes  that 
j)roviding  borrowers  with  initial  notice 
about  the  availability  of  loss  mitigation 
oj)tions  may  be  accomj)lished  through 
an  oral  conversation  or  information 
delivered  in  writing,  as  long  as  it  is 
j)rovid(!d  j)romj)tly  after  the  servicer 
establishes  live  contact,  if  aj)j)roj)riate. 

(Comment  39(a)-3.ii  further  exjjlains 
that  a  servicer  need  not  notify  a 
borrower  about  any  j)articular  loss 
mitigation  oj)tions  j)romj)tly  after  the 
servicer  determines  that  a  borrower 
should  be  informed  of  loss  mitigation 
oj)tions;  a  servicer  need  only  inform  a 
borrower  generally  that  loss  mitigation 
options  may  be  available.  This  comment 
is  snb.stantially  similar  to  j)roj)osed 
comment  39(a)-l.ii.  The  Bureau  is  not 
reejuiring  that  servicers  to  j)rovide 
detailed  iuh)rmatiou  about  all  loss 
mitigation  oj)tious,  ajjjjlicatiou 
deadlines,  or  foreclosure  timelines 
because  not  all  borrowers  may  b(!nefit 
from  such  a  conversation  at  the  time  of 
this  contact.  Further,  tlu!  Bureau 
b(!lieves  the  continuity  of  contact 
j)rovisions  at  §  1024.40  will  serve  to 
j)rovide  borrowers  with  access  to 
j)ersonnel  who  can  a.ssi.st  them  with  loss 
mitigation  oj)lions.  (lomment  39(a)-3.ii 
also  exj)lains  that,  if  aj)j)roj)riate.  a 
servicer  may  satisfy  the  reejuirement  in 
§  1024.3‘)(a)  to  inform  a  borrower  about 
loss  mitigation  oj)tions  by  ja'oviding  the 
written  notice  reejuired  by 
§  1024.39(b)(1).  but  the  .servicer  mu.st 
provide  such  notice  jjromj)tly  after  the 
servicer  establishes  live  contact.  The 
Bureau  believes  that  the  written  notice 
that  must  be  j)rovided  by  the  4.'5th  day 
of  a  borrower’s  delimjuency  jjursuant  to 
§  1024.39(a)  j)rovides  sufficient 
information  about  the  availability  of  lo.ss 
mitigation  oj)tion.s. 

Good  Faith  Efforts 

The  Bureau  agrees  with  commenters 
who  assert  that  servicers  should  be 
jjermitted  to  engage  in  a  wide  variety  of 
methods  of  contacting  borrowers  who 
may  be  difficult  to  reach  by  tel(!i)hone. 
Accordingly,  in  the  final  rule,  the 
Bureau  has  develoj)ed  a  more  llexible 
good  faith  efforts  standard.  Proj)o.sed 
§  1024.39(a)  would  have  j)rovi(ied  that, 
if  the  .servicer  attemj)t.s  to  notify  the 
borrower  about  loss  mitigation  oi)tion.s 
by  telej)hone.  good  faith  efforts  would 
re(juire  calling  the  borrower  on  at  least 
three  .sej)arate  days  in  order  to  reach  the 
borrower.  The  final  rule  does  not  define 
good  faith  efforts  to  establish  live 


contact  by  identifying  a  jiarticular 
number  of  days  to  rciach  the  borrower. 
Instead,  comment  39(a)-2  clarifies  that 
good  faith  efforts  to  establish  live 
contact  consist  of  reasonable  stejxs 
under  the  circumstances  to  reach  a 
borrower  and  may  include  telejihoning 
the  borrower  on  more  than  one  occasion 
or  sending  written  or  electronic 
communication  encouraging  the 
borrower  to  establish  live  contact  with 
the  servicer. 

The  Bureau  believes  that,  bv 
jjermitting  servicers  to  .satisfy  the  good 
faith  efforts  standard  through  a  wider 
variety  of  methods,  .servicers  will  be 
able  to  reach  borrowers  who  may  be 
difficidt  to  reach  by  j)houe,  jjarticularlv 
if  a  .serv  icer  does  not  have  access  to  a 
borrower’s  mobile  j)houe  or  if  a 
borrower  is  unreachable  bv  jjhone 
during  the  day.  In  addition,  j)ermitting 
.servicers  to  sati.sfv  the  good  faith  efforts 
standard  through  written  or  electronic 
communication  encouraging  the 
borrower  to  establish  live  contact 
addresses  servicer  concerns  about 
tracking  and  comj)liance  risks 
associated  with  the  j)roj)osed  oral  notice! 
reejuirement. 

Althe)ugh  the  Burexni  is  j)e!rmitting 
.serviexM's  te)  e:e)ntae:t  beerrem'eas  thre)ugh  a 
variety  of  meums.  the  Bureau  is  neet 
renjuiring  se!rvie:e!rs  te)  e:e)ntae;t  be)rre)we!r.s 
thre)ugh  every  mextns  e)f  e.euitaeit  j)e).ssible! 
be!e:ause!  it  we)ulel  be  eliffieailt,  if  ne)t 
inq)e)s.sible!,  te)  satisfv  suedi  a  stanelarel. 
'flu!  Bureau  is  ne)t  reejuiring  sen  vieairs  te) 
leave  a  ve)ie:email  me!s.sage!  when  such  ;m 
e)j)tie)n  is  available  beuauise!  suedi  a 
requirennent  may  imj)lie:ate  j)rivae:y 
e:e)ne;e!rns.  The  Burexui  is  not  aele)j)ting  a 
reejuireanent  memelating  that  .servie;e!r.s 
eistablish  in-j)e!rse)n  e:e)ntae;t  or  so-calleel 
“fielel  e;alls"  te)  the  be)rre)wer’.s  resielenex!. 
While  such  me!the)els  e)f  contact  nuiy  be 
e!ffe!e:tive  methe)els  e)f  reaediiug 
elelinejuent  be)rrower.s.  the  Bure!au 
be!lie!ve!s  telejjheaie  e:all.s  are  equally,  if 
not  more  effe!e;tive  in  certain 
e:ire:umstance).s,  auel  mauelatiug  an  in- 
j)e!r.se)n  ce)ntae:t  rexjuirement  we)ulel  be 
uneluly  burele!n.se)me!  fe)r  me)st  servie:e!r.s. 
Of  e:our.se!.  a  .servieier  eioidel  e;he)e).se!  to 
establish  live  e;e)nt:ie:t  through  in-j)e!r.se)n 
meetings. 

3()th  Day  e)f  De!linejue!ne;y 

Pre)j)e)se!el  §1024. 39(a)  we)ulel  have 
reujuireul  .se!rvie;e)r.s  to  j)re)viele!  the  e)ral 
ne)tie:e!  ne)t  later  than  30  elays  after  a 
j)ayme!nt  elue  elate.  In  light  e)f  e:e)mme!nt.s 
re!e:e)ive)el,  the  Burenin  is  ue)t  aele)j)ting  the 
30-elay  limefnime!  in  j)re)j)e).se!el 
§  1024.39(a)  anel  insteniel  is  aele)j)ting  a 
reejuireanent  that  a  se)rvie;e!r  e).st<iblish  live! 
e;e)ntact  ne)t  later  than  the  30th  elay  e)f  a 
be)rre)we!r’s  elelinejueneiy  te)  eletermine 
whe)ther  te)  infe)rm  suedi  be)rre)wer  that 
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lo.ss  mitigation  o])tions  may  l)e 
availal)le. 

Imlusti  y  c;()mmenters  slatcul  that 
providing  notices  too  early  wonhl  he 
unnecessary  lor  horrowers  cajiahle  of 
curing  a  short-term  deliiujiiency  or  for 
horrowers  at  low  risk  of  default,  and 
that  |)rovi(ling  notice  of  loss  mitigation, 
in  such  circumstances,  may  interfere 
with  sound  delimpiency  management.  A 
variety  of  servicers  and  trade 
associations  recommended  that  the 
Ilnrean  extend  the  (leadline  to  40  or  4.1 
days  and  one  trade  as.sociation 
rijcommeiuled  that  the  Bnnian  extend 
the  (huidline  to  00  days  to  provide 
.servicers  with  maximiim  fhixihility.  One 
industry  commenter  indicated  that  a  80- 
day  timeframe  woidd  he  hurdensome  for 
servic(;rs  that  honor  a  l-l-day  grace 
p(M'io(l  lujcanse  it  would  only  l(!ave 
serviccii's  only  15  days  to  satisfy  the 
good  faith  efforts  standard.  Trade 
associations,  community  hanks,  and 
rural  lenders  were  concerned  that  the 
linrean's  recpurements  might  he 
duplicative  of  or  not  perfectly  aligned 
with  existing  retjuirements.  Some 
commenters  ((upiested  that  the  Bunxin 
create  an  exem])tion  from  the  80-day 
deadline  for  servicers  that  em])lov  a 
behavior  modeling  tool.  In  contra.st. 
con.snm(;r  advocacy  groups  recpiested 
that  the  llnuian  maintain  the  80-day 
period  and  includ(!  more  information  in 
the  oral  notice.  One  consumer  advocate 
recommemhxl  that  horrowers  he 
notified  about  their  options  as  soon  as 
their  account  is  deemed  delin(|nent  by 
the  sin  vicer. 

In  the  final  rule,  the  Hnreau  is 
retaining  a  (hxidline  by  which  a  servic(!r 
must  (xstahlish  or  make  good  faith  efforts 
to  establish  live  contact,  hut  the  Bureau 
is  adjusting  the  timing  of  the  deadline 
from  the  8()-day  period  originally 
proposed  to  a  8(i-day  period.  As  the 
Ilnnxui  r(icogniz(!d  in  its  proposal, 
certain  horrowers  may  he  temporarily 
deliiKjuent  luicause  of  an  accidcmtal 
misstul  payment,  a  t(;chnical  error  in 
transferring  funds,  a  short-term  jiavnumt 
difficulty,  or  souk;  other  reason.  Th(;.s(! 
horrowers  may  he  able  to  cun;  a 
delimpiency  without  a  servicer’s  efforts 
to  make  live  contact.  Thus,  if  the 
borrower  fully  .satisfies  the  payment 
before  the  end  of  the  8()-dav  ])eriod,  the 
.servicer  would  not  he  recpiired  to 
establish  live  contact  or  otherwi.se 
com])ly  with  l()24.8‘)(a).  Proposed 
comment  8‘)(a)^  explained  that  a 
servicer  would  not  he  re{piired  to  notify 
or  make  good  faith  efforts  to  notify  a 
borrower  unless  the  borrower  remains 
late  in  making  a  jiayment  during  the  80- 
day  period  after  the  jiayment  due  date. 

A  similar  comment  ajijiears  in 


89(a)-l.iv,  revised  to  reflect  the  new  80- 
day  period. 

As  the  Bureau  noted  in  its  jiroposal, 
there  is  risk  to  horrowers  as  a  result  of 
a  delay  iii  uotifviug  borrowers  that  lo.ss 
mitigation  options  may  he  available: 
re.search  indicates  that  the  longer  a 
borrower  remains  delimpient,  the  more 
difficult  it  can  he  to  avoid 
foreclosure.' *'  At  the  same  time,  the 
Bureau  understands  that  a  significant 
portion  of  horrowers  who  become 
delimpient  are  able  to  self-cure  within 
80  (lavs  of  a  mi.ssed  payment. 

The  government -sponsored 
entei’in’ises  generally  recommend  that 
.servicers  initiate  jihone  calls  for 
horrowers  who  have  mis.sed  a  payment 
by  the  Kith  day  after  a  payment  due 
date,  although  calling  campaigns  for 
high-risk  horrowers  mn.st  begin  hv  the 
third  day  after  a  due  date.'  *-  In  general, 
calls  inu.st  occur  every  three  days 
through  day  8(i  of  delimpiency.  and 
follow-up  calls  are  re(piire(l  after 
borrower  solicitation  packages  have 
been  sent.  Other  standards,  such  as 
HAMB  ' '■*  and  the  National  Mortgage 
Settlement.'  *-*  tyjiically  jnovide  for  the 


'  "  loliii  C.  Dii^.iii.  Cdinpli'dllcr.  Oliicd 

dt  tlid  Cdiiiplrolldr  ot  IIk;  (liimMicv,  IIciikiiLs  /Ic/on' 
//)(■  \'ci;^l}ltor\\'()rkn  Anuni(:<i  Svniixtsilin}  on 
Proinolin;^  l-'orfflonniv  Solulionn  ()dii(?  Z.S.  20117): 
l.iiiirii!  .S.  Cddilniiin  c/  <//..  .Xmlidisl  .Sitcuriliii.s  Croup 
1.1’.  Moilificdlion  l•:f|ovliv(•n(•ss:  I’hc  I’riviilc  hilx'l 
I'^six-ricncc  nnd  'l'l}(xr  l’iil)lic  I’olii  y  lnii)li(  (ilions  .S- 
0  (liino  HI.  2012):  Nticluiul  A.  .Sl(!i>in;m  cl  <il.. 
I‘rcv(xil(ili\(^  Sixvichifi.  IS  lions.  I’oiicv  Dubulo  24S 
(2007):  Amv  Crows  Culls  is  Williiiin  A.  Mcurill. 
InlciTinrlions  in  Stovdjficc  Dclanll:  I’olirics  and 
I’rncliccs  to  I’rcvixil  Home  Loss  and  hxvi'r  Hosts 
1 1-12  (l''r<!(l(li(f  .Mac.  \Vdrl<.in;^  I’apor  No.  08-01. 
2008). 

' Fro(l(li(!  Mac  roi:dmm(!n(ls  sorvicrus  conlacl 
lidiTdwors  williin  lliroo  days  ol  a  misscul  payinonl. 
unless  llio  sorvicors  use  a  boliavior  nidilolinj>  lool 
dial  would  supporl  an  allornalo  aiiproacli.  Fannio 
Mao  ro( ominonds  sorvicors  conlat:!  "liii^li  risk" 
liorrowors  williin  lliroo  days  ol  a  inissod  pavnionl: 
campaif^ns  tor  noii-liif^li-risk  liorrowors  should 
liof^in  williin  10  days  ol  a  inissod  pavnionl.  .S'oo 
F'annio  Mao.  Sinchsl-'ainilv  Scrvicin"  Hiiidc  700-1 
(2012):  Fannio  .Mao.  Onllxxind  Call  Aticniiils 
Cnidclincs  (Ocl.  1. 201 1).  available  al  blips:// 
www.efaninenxie.coin/hoine/inilex.jsp:  F'aiiiiio  Mao. 

I. ollors  and  Nolico  Ciiidolinos  (Apr.  2.').  2012). 
available  al  blips:/ /www.efannienme.eom/hoine/ 
index. jsp. 

' "  Undor  HAMI’.  sorvicors  iiiusi  pro-scroon  all 
lirsi  lion  niorlf(a<;o  loans  wlioro  Iwo  or  11101-0 
pavnionls  aro  duo  and  un|)aid  (al  loasi  :<l  days 
doliiupionl).  .Sorvicors  iiiiisl  proaclivolv  solicil  lor 

II. Wtl’  any  horrowor  whoso  loan  passes  Ihis  pro- 
scroon.  unless  Iho  sorvicor  has  docunionlod  dial  Iho 
invoslor  is  nol  willin';  lo  parlicipalo  in  HAMI’.  .See 
II..S.  Hop  I  ol  'rroasiiry  Jv  II..S.  Dop'l  oriloiis.  8; 
tirhan  l)ov..  MIIA  Handbook  version  .'ll  ()uno  I. 
2011). 

".Sorvicor  shall  connnonco  oiilroach  otiorls  lo 
connnunicalo  loss  niili”alioii  opiions  lor  lirsi  lion 
inorlga};o  loans  lo  all  polonliallv  oli;>ihlo  doliiupionl 
horrowers  (oilier  Ilian  llioso  in  hankrupicv) 
hopinnin^  on  liinolinos  dial  aro  in  accordance  willi 
IIAMP  horrowor  solicilalioii  };uidoliiios  sol  lorlli  in 
Iho  MII.A  llandhook  vorsion  ;i.2.  Chaplor  II.  .Soclion 
2.2.  ropardloss  ol  wholhor  Iho  horrowor  is  oli”ihlo 
Idrii  HAMI’  niudilicalion."  Xational  .Moilxage 


commencement  of  outreach  efforts  to 
communicate  lo.ss  mitigation  options  for 
])()tentially  eligible  horrowers  after  two 
mis.sed  payments.  For  FHA-insnred 
mortgages.  IIUD  has  a  general 
rerpiirement  to  contact  borrowers  with 
FI  1  A-insnred  mortgages  hv  telejihone 
between  the  17th  day  of  delimpiencv 
and  the  end  of  the  month.' *•'’  However, 
111)1)  Mortgagee  better  !)8-lH  jirovides 
that,  at  the  lender’s  di.scretion  following 
a  formal  risk  assessment,  horrowers 
with  IdIA  loans  at  low  risk  for 
foreclosure  may  he  contacted  hv  phone 
by  the  45th  day  of  delimpiency. 

The  Bureau  is  adjusting  the  timing  by 
which  a  servicer  must  establish  live 
contact  from  80  to  80  days  to  he  more 
consistent  with  (kSE  outbound  call 
guidelines,  HAMB,  and  the  National 
Mortgage  Settlement,  and  to  give 
horrowers  more  time  to  cure  a 
delimjuency  before  a  servicer  attempts 
to  e.stahlish  live  contact.  In  addition,  a 
80-(lay  deadline  would  help  servicers 
screen  for  delimpient  borrowers  who 
regularly  pay  late,  by  jiermitting 
servicers  to  identify  borrowers  at  risk  of 
missing  two  payment  deadlines  before 
atteniiiting  efforts  to  contact  them.  The 
Bureau  understands  that  servicers  mav 
not  he  able  to  complete  an  initial 
eligibility  evaluation  jirior  to  the 
deadline  for  contact  (potentiallv  within 
five  days  after  a  second  mis.sed  payment 
due  date).  However,  the  Bureau’s  rule 
would  onlv  reipiire  .servicers  to  establish 
or  make  good  faith  efforts  to  establish 
live  contact  with  borrowers  and  inform 
such  horrowers  of  the  availability  of  loss 
mitigation  options  promptly  after 
establishing  live  contact  “if 
approjiriate.”  Where  a  .servicer 
determines  that  it  would  he  a])])r()priate 
to  inform  a  borrower  about  the 
availability  of  such  options,  comment 
8()(a)-8.ii  clarifies  that  a  .servicer  need 
not  notify  horrowers  about  specific  loss 
mitigation  ojitions  under  1()24.8(){a),  hut 
only  that  loss  mitigation  ojitions  may  he 
available.  In  addition,  even  if  servicers 
have  not  comjileted  an  initial  eligibility 
evaluation  by  the  time  of  oral  contact, 
the  Bureau  believes  deliiKpient 
borrowers  would  still  benefit  from 
hearing  about  any  other  loss  mitigation 
ojitions  for  which  they  may  he  eligible. 
The  Bureau  believes  a  8()-(lav  standard 
would  he  consistent  with  the  Settlement 
terms  reijuiring  servicers  to  commence 
outreach  efforts  after  the  second  mi.ssed 


Sellb'nxmt:  Consent  Agreement  .•\-2:i  (2l)12)(l.()s.s 
.Milipalioii  Cdiiiiiiiiniciilioiis  willi  l!(ii'ni\v(ti-.s). 
available  at  blip:// 

www.naliomdmorigageselllenuntl.com. 

'  ‘'’.S’cc  H..S.  Ilinis.  M  Ui'lian  tiav..  Handlxx>k 
4:i:U).I  lli:V-5.  ch.  7.  para.  7-715.  available  al 
hllp://porl(d.had.gov/bndporlal/ilo(:nmenls/ 
buddoi:'/id=D()C  147 1 II. pdf. 
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pavinent.  Diider  ^  1024. 39(a),  .servicers 
must  estal)lish  or  make  good  faith  efforts 
to  e.stahlish  live  contact  with  borrowers 
1)V  the  30tli  (lav  of  deliiuiiiency.  which 
would  occur  after  a  .second  missed 
IKiymeut  is  due.  Moniovcu',  .servicers 
iKJed  not  inform  borrowers  of  the 
availability  of  loss  mitigation  options  at 
the  time  of  e.stahlishing  live;  contact  (if 
api)ro|)riate):  ^1024. 39(a)  r(!(|uir(;s  that 
tluyv  do  so  |)romi)tly  ait(!r  establishing 
live  contact.  The  Hnniaii  declines  to 
adopt  a  r{!(|uirement  to  contact 
borrowers  as  soon  as  they  hcicome 
deliiupient  Ixicause  tlu;  llureau  helievt;s 
such  a  nujuirement  would  he  overbroad, 
as  di.scussed  above. 

The  Bnnian  declines  to  adopt  a 
general  40-  or  45-day  standard  for  all 
borrowers  Ixican.se  the  Bureau  hediewes 
borrowers  who  may  be  expericmcing  the 
(iarly  stages  of  a  long-term  deliiupiency 
are,  on  halance,  likely  to  benefit  from 
earlier  contact,  and  the  Bur(;au  believes 
that  by  the  3(ith  day  of  a  delinquency, 
.servic(3rs  would  know  wlu;thera 
horrower  has  mis.s(;d  two  payments 
(subject  only  to  the  possihility  that  the 
jKiyment  will  be  received  before  the 
expiration  of  the  grace  jua  iod  for  tlu; 
second  i)aym(mt).  The  Bureau  Believes 
that  borrowers  who  mi.ss  two  ])ayments 
gcmerally  will  pr(;s(ml  a  gnuiter  financial 
risk  than  Borrowers  who  are  onlv  one 
month  late,  fhe  Bnnam  heli(!ves 
servicers  should  he  nupiired  to  estahlish 
liv(!  contact,  or  make  good  faith  efforts 
to  do  so,  not  later  than  sevea’id  days  aft(!r 
a  borrow(!r  has  missixl  a  .second 
payment  due  date  .so  the  servicer  may 
l)(!gin  to  learn  about  the  circumstances 
of  a  borrower's  deliiujuency.  Of  course, 
servicers  may  elect  to  contact  borrowers 
.sooner,  and  the  Bureau  believcxs  most 
servicers  will  do  .so  pursuant  to  GSE, 
FUA,  and  YA  guidelines.  Finally,  the 
Bureau  declines  to  permit  .servic(;rs  to 
delay  contact  for  Borrowers  identified  as 
low-risk  based  on  a  servicer’s  use  of  a 
Ix’havior  modeling  tool.  The  Bureau  is 
concerned  that  modeling  tools  used  to 
])redict  future  Behavior  are  inherently 
im])reci.se  and  produce  a  certain 
p(;rcentage  of  false  negativexs — /.e.. 
Borrowers  who  are  ])redicted  to  .self-cure 
hnt  do  not.  As  also  discussed  below,  at 
this  time,  the  Bureau  dcKxs  not  have 
sufficient  data  to  evaluate  or  validate 
such  tools. 

To  account  for  situations  in  which  a 
horrower  j)roactively  contacts  the 
.s(!rvicer  ahoiit  a  late  ])ayment.  pro])o.sed 
comnumt  39(a)-5  ex])lained  that,  if  the 
borrower  cont.tcts  the  servicer  at  any 
time  prior  to  the  end  of  the  3()-day 
pmiod  to  ex|)lain  that  the  horrower 
expects  to  he  late  in  making  a  ])ayment, 
the  s(;rvicer  could  ])rovide  the  oral 
notice  under  j)ropo.sed  §  1024. 39(a)  By 


informing  the  horrower  at  that  time  that 
loss  mitigation  options,  if  ai)])licable, 
may  bt;  available.  Tlu;  Bureau  did  not 
receive  comment  on  propo.s(!d  comment 
3‘)(a)-5  or  the  two  illustrative  exainjiles 
at  pro])osed  3t)(a)-5.i.A  or-5.i.B.  The 
Burcxui  is  omitting  the.se  comments  from 
the  final  rule  bin-.anse  tlu;  BuiHiau  do(!s 
not  Ixdieve  tbev  an;  necixssarv  in  light  of 
the  clarifications  ])rovided  in  comment 
39(a)-2  (e.stahlishing  live  contact). 

The  Bureau  j)ro])os(Kl  in  1  ()24.3t)(a) 
to  r(!(|nire  a  .serviccir  to  provide  an  oral 
notice,  or  make  good  faith  efforts  to  do 
so,  if  the  borrower  is  late  in  making  “a 
payment  sufficient  to  cover  princi])al, 
interest,  and,  if  applicable,  e.scrow.” 
Thus,  a  servicer  would  not  have  Been 
r(;quir(!d  to  jirovide  the  oral  notice  if  a 
borrower  is  late  only  with  respect  to 
paying  a  late  fee  for  a  given  hilling 
cycle.  As  (explained  in  the  ])roi)osal.  the 
Bureau  proposed  this  trigger  h(!cau.se  the 
Bureau  Indievtis  tlunc  is  low  risk  that 
Borrowers  will  default  solelv  b(!cause  of 
accumnlated  late  charg(;s  if  they  are 
otherwise  curnmt  with  nxspect  to 
princi])al,  intenxst,  and  e.scrow 
payments.  The  Bureau  propo.sed  to  add 
comment  39(a)— 3  to  (!X])lain  that,  for 
l)uri)oses  of  j)roposed  l()24.3t)(a),  a 
])avm(!nt  would  b(;  considcncul  late  the 
day  after  a  payment  due  date,  even  if  tlu; 
borrower  is  afforded  a  grace  ])eriod 
before  the  servicer  assixssixs  a  late  f(!e. 
Thus,  forexami)le,  if  a  |)ayment  due 
date  is  janmay  1.  the  s(;rvicer  would  he 
nupured  to  notify  or  make  good  faith 
efforts  to  notify  the  horrower  not  lat(ir 
than  30  days  after  lannarv  1  (/.(■.,  By 
lanuarv  31)  if  the  borrower  has  not  fidly 
paid  the  amount  owed  as  of  january  1 
and  the  full  payment  remains  due 
duriug  that  jieriod. 

The  Bureau  did  not  receive  comment 
on  what  constitntcis  a  late  payment  for 
purposes  of  providing  the  oral  notice 
and  is  adojiting  a  suhstantiidly  similar 
standard  in  the  final  rule,  which  the 
Bunxm  has  (hdined  as  "deliiujuency" 
for  jun  juises  of  §  1024.39.  The  BuiHiau 
has  added  comment  39(a)-1.i  to  clarifv 
that,  for  juirjui.ses  of  §  1024.39, 
deliiujuency  Begins  on  the  day  a 
jiayment  sufficient  to  cover  jirincijial, 
interest,  and.  if  ajijilicahle,  e.scrow  for  a 
given  hilling  cycle  is  due  and  unjiaid, 
even  if  the  horrower  is  afforded  a  jieriod 
after  the  due  date  to  jiay  before  the 
servicer  asses.ses  a  late  fee.  For  examjile, 
if  a  jiayment  due  date  is  january  1  and 
the  amount  due  is  not  fnllv  jiaid  during 
the  3(i-day  jieriod  after  januarv  1.  the 
servicer  must  estahlish  or  make  good 
faith  efforts  to  establish  live  contact  not 
later  than  30  days  after  january  1 — i.a.. 
by  Feliruary  0.  Deliiujuency  is 
calculated  in  a  similar  manner  with 
resjiect  to  the  written  notice  under 


§  1024.39(b)(1)  that  must  he  jirovided  hv 
the  45th  day  of  a  borrower’s 
deliiujuency.  The  Bureau  u.ses  the  term 
“deliiujuency’’  in  the  final  rule  to 
imjirove  and  clarify  the  juojiosed 
regulatory  text  and  intends  no 
suhstantive  difference  from  the 
jirojio.sal.  Unlike  jirojiosed  comment 
39(b)(l)-2.  comment  39(a)(l)-l.i  does 
not  u.se  the  term  “grace  jieriod”  hnt 
instead  u.ses  the  jihrase  “jieriod  of  time 
after  the  due  date  has  jiassed  to  jiav 
Before  the  servicer  as.ses.ses  a  late  fee.” 
The  Bureau  intends  no  suhstantive 
difference  between  the  final  rule  and  the 
jirojio.sal,  hut  has  made  this  change  to 
conform  to  similar  changes  in  the 
Bureau’s  2013  TILA  Mortgage  Servicing 
Final  Rule. 

Proposed  comment  39(a)-(i  clarified 
that  a  servicer  would  not  he  reejuired 
under  §  1024.39(a)  to  jirovide  the  oral 
notice  to  a  horrower  who  is  jierforming 
as  agreed  under  a  lo.ss  mitigation  ojition 
designed  to  Bring  the  borrower  current 
on  a  jireviously  mis.sed  jiayment.  I’lie 
Bureau  did  not  receive  comment  on 
jirojiosed  comment  39(a)-0  and  is 
adojiting  it  substantially  as  jirojio.sed, 
but  reorganized  under  comment  39(a)- 
1  as  a  clarification  to  whether  a 
borrower  is  “deliiujiient"  for  jiurjio.ses 
of  1024.3t)(a).  Thus,  comment  3‘)(a)- 
l.ii  exjilains  that  a  horrower  who  is 
Jierforming  as  agreed  under  a  loss 
mitigation  ojition  designed  to  Bring  the 
horrower  current  on  a  jirevionslv  mi.ssed 
Jiayment  is  not  deliiujuent  for  jinrjio.ses 
of  4?  1024.39. 

Rural  and  community  bank 
commenters  requested  clarification  on 
whether  the  oral  and  written  notices 
would  he  reejuired  to  be  jirovided  on  a 
recurring  basis  for  borrowers  who 
satisfy  their  mortgage  jiayments  late  on 
a  recurring  Basis  and  who  may  he 
unresponsive  to  servicer  collection 
efforts.  The  Bureau  has  addressed  the 
is.sue  of  recurring  delincjnencies  with 
regard  to  the  written  notice  Below  in  the 
.section-bv-section  analysis  of 
§  1024. 39(b),  discussed  below.  With 
resjiect  to  the  live  contact  nujuirement, 
servicers  would  be  reejuired  to  establish 
live  contact  or  make  good  faith  efforts  to 
do  so  with  Borrowers  to  determine 
whether  to  inform  Borrowers  of  loss 
mitigation  ojitions.  Thus,  a  .servicer 
mu.st  establi.sh  live  contact  or  make  good 
faith  effort  to  establish  live  contact,  even 
with  borrowers  who  are  regularly 
delimjuent.  hv  the  3(ith  day  of  a 
Borrower’s  deliiujuency.  However,  it  is 
within  a  servicer’s  reasonable  discretion 
to  determine  whether  it  would  Ik; 
ajijirojiriate  to  inform  a  horrower  who  is 
delimjuent  on  a  recurring,  month-to- 
month  Basis  about  the  availahilitv  of 
loss  mitigation  ojitions. 
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.Sen  /f.//}g  transfars.  riu;  Bureau  has 
added  comment  3n(a)-l.iii,  whicli 
explains  that,  during  the  (iO-day  pcniod 
beginning  on  llu;  eiiective  date  ol 
transfer  of  the  servicing  of  any  mortgage 
loan,  a  borrower  is  not  delinciuenl  for 
purpo.ses  of  ??  1024.35)  if  the  transferee! 
servicer  learns  that  the  borrower  has 
made  a  tinuily  paym(!nt  that  has  heein 
misdirected  to  the  transferor  service!!’ 
anel  the!  transfeneu!  serviex!!’  ete)e:ume!iits 
its  file!s  iie:e:e)relingly. 

The  Bnreiiu  has  aeleleel  this  e:e)mme!nt 
te)  aelelress  situatie)ns  that  mav  arise 
eiuring  the  00  elays  after  <i  servienng 
transfer.  RlvSPA  .seulieen  0(el)  preevieles 
that,  eiuring  the  00-elay  perieeel  heiginuing 
em  the  efleelive  elate  e)f  transfeM’  e)f 
servie:ing  e)f  emy  feeteiially  relateul 
meertgage  leean,  a  late  feu!  may  neet  he! 
impe)se!et  eai  the  henreewer  with  re!.spe!e,l  te) 
any  jeayment  een  sne:h  leean  and  ne)  sue:h 
piiyment  may  he  treateel  as  hite  fe)r  any 
e)the!r  pur|)e)se)s.  if  the  pavmemt  is 
re!e:e!ive!et  by  the!  trimsfe!re)r  se!rvie;er 
(rathe!!'  than  the  tra!isfe!re!e!  sen  viex!!’  whe) 
she)ulel  j)re)pe!rly  re!e:eive  the  piivnient) 
he!fe)re!  the  eh!e  el<!le!  :!p])lie:ahh!  te)  si!e:h 
piiy!!!e!it.  12  l).S.(i.  2()0.')(ei).  This 
pre)visie)!i  is  ieeipleeneeileel  thre)Ugh 
e:i!rre!!it  §  1024.21(el)(.')).  whie:h  the 
Biereian  is  !!ie)vi!!g  i!!iel  Ihealizing  iis 
1024.33(e:)(l ).  As  e!xpl€ii!)e!el  i!i  !ne)re! 
eletail  i!i  the  .se!e;lie)!i-t)V-se!e;lie)!i  aeialvsis 
e)f  §  1024.33(e;)(l )  .eheeve,  the  Biereieu  has 
aeleleel  e;e)!n!ne!!it  33(e:)(l)-2  te)  e;hiriiv  a 
tneeisfereu!  se!rvie:e!r's  e:e)!nplia!ie;e  with 
1024.35)  eherieig  the!  OO-elay  perie)el 
he!gi!Uii!ig  e)!!  the  effeulive!  ehite  e)f  a 
.servie:i!ig  traeisfe!!’  ete)e!s  !ie)l  e:e)n.stitute! 
tre!ati!ig  a  jeayenent  as  liite  fe)r  pi!rj)e).se!s 
e)f  1024.33{e:)(l ).  The  Biereai!  has 
aeleleel  exemment  33(e:)(l)-2  te)  aelelre!ss 
situatie)ns  i!i  whie:h  a  transfereu!  .service!!' 
etoe!S  !ie)t  k!iow  the  re!ase)!!s  fe)!’ a  late 
pay!!!e!!it  hut  may  still  !ie!eel  to  ce)!nply 
with  §  1024.35)  in  the  fae:e!  e)f  this 
U!)e:e!rlainty. 

Te)  ace:e)unt  for  situatie)ns  in  which  the 
transferen!  se!rvie:e!r  hiareis  that  a 
he)rre)wer  has  si!n])ly  !niselire:e;teel  a 
tienely  j);!y!nent.  the  Bureiai!  has  ieeleleul 
e:e)m!nent  35)(i!)-l.iii  te)  clarifv  that, 
eiuring  the  00-elay  pe!!'ie)el  he!ginning  e)n 
the  effexlive  elate:  of  transfe:!'  of  the 
servienng  e)f  anv  eneertgage  leeaei.  a 
t)e)!'!’e)we:r  is  not  elelieieieeenl  fe)!’  pi!!’pe)se!s 
e)f  4;  1024.35)  if  the  t!'a!!sfe!re!e  serviex!!' 
hiiirns  that  the  heerreewe:!'  has  maele:  a 
timely  pay!ne!)t  that  has  he:e:!i 
!i!iselire!e:te:el  te)  the  tra!!sfe!!’e)!’  .serviex:!' 
a!!el  the  transfeirex:  serviex:!'  ele)ea!!ne!!!ts 
its  file:s  ae:e;e)reli!igly.  h)  sue;h  e:ase!s.  the 
Bure:au  ele)e!S  !ie)t  believe:  sue:h  hen  rowers 
.she)i!lel  he:  treiateel  as  ele!li!)e]ue!!!t  fe)!' 
j)urpe).se!s  e)f  §  1024.35).  Cx)!n!!!e!!t  35)(a)- 
l.iii  al.se)  ce)!itai!i.s  e:re)s.s-refe!re!!)e:e).s  te) 

§  1024.33{e:)(l )  aeiel  e:e)!!i!ne!!t  33(c)(l)-2. 
Te)  clarify  that  this  guielaeiex:  alse)  apj)lies 


te)  §  1024.35)(h).  e;e)!n!nent  35)(h](l)-l 
i!!e;h!ele!.s  a  e:!'e).ss-!'e!ie!!'e!!!e;e!  te)  e:e)n!nie!!it 
35)(a)-l. 

liorrowfu  ’s  r(!})r(is(nit(iti\’(!.  Se!ve!!'<!l 
e:e)!i.sume!!' gre)!!])  e:e)!!!n!e!!ite!!’s  iU!el  <! 
he)n.si!!g  exeeeeiselieig  e)!'ga!!izi!tie)n 
rexiuesteel  that  the  Beere:;!!!  e:h!rify  that  a 
.se!!’vie;e!!'  !n!!St  e’.e)!!nnn!!ie:ate!  with  a 
he)!'!'e)we!!’’.s  !’e!p!’e!se!!it;itive!.  'I’he:  Bure:.!!! 
ag!'e!e!S  thiet.  in  e;e!!'tai!i  situatie)!i.s,  such  as 
where  the  he)!'!'e)we!!’  is  !’e!p!’e!.se!!!te!el  by  a!! 
atte)!’ne!y,  it  !!iay  he:  iipp!'e)p!’i<!te!  fe)!’ 
.sea'vie.ers  te)  e:e)!n!!!U!iie:ate!  with  the 
he)!'!’e)we!!''.s  authe)!'i/.e!et  !’ei)rese!!itative!, 
piU'tieaelarly  i!i  situi)tie)!is  i!ive)lving 
ele!li!!ejue!!ie:y  that  !)iay  !'e!sult  i!i 
fe)!'e!e:le)su!'e.  Ae:e:e)!’eli!igly.  the  Bu!’e!au 
has  aeiele!el  e:e)!!n!!e!!it  35)(a)-4  te)  e!xi)lai!i 
that  1024.35)  ele)e!s  !!e)l  i)!'e)hihit  a 
sea'viea!!'  Ire)!!)  satisfyieig  the 
reuiuireeneeits  of  S  1024.35)  by 
estahlishieig  live:  e:e)!itact  with.  :i!!el.  if 
applie:at)le.  p!’e)vieli!ig  ieefeennatieen  ahe)ut 
le).ss  enitigatie)!!  te)  a  ])e!!'.se)!i  autheerizeel 
by  the:  be)!'!'e)wer  te)  e;e)!!!!!!unic:ate!  with 
the  serviex!!'  e)!i  the  t)e)!’!’e)we!’’.s  be!hi!li. 

The  ex)!!i!ne!!it  ])re)viete!s  tluet  a  .serviex:!' 
mi!y  U!iele!!'take!  !’e!€i.se)!!ahle!  p!'e)ex!elu!'e!.s  te) 
ele!te!!'mi!ie!  if  a  ])e!!'.se)!i  that  e:lai!!!S  te)  be 
<!!!  :!ge!!it  e)f  a  be)!'!’e)we!!’  h.is  .mtheerity 
he)!!!  the  beerreewe:!'  te)  <!e:t  e)!i  the: 
t)e)!’!'e)we!!''s  t)e!half.  fe)!’  e!xa!!!ple!  bv 
re!eii!i!'i!ig  that  :!  ])e!!'.se)!i  thiit  e;lai!ns  te)  be: 
ill!  i!ge!it  e)f  the:  t)e)!'!’e)we!!'  ])!'e)viele! 
ele)e’.ume!!itatie)!i  he)!!!  the  be)!'!’e)we!!’ 
statieig  that  the  purpe)!’te!el  eegeeit  is  aelieig 
e)!!  the  be)!’!'e)we!!''s  t)e!half.  This  ex)!!mie!nt 
is  .si!!!ila!' te)  exeennieeits  3.'){a)-l,  30(;i)-l, 
i!!!ei  40{a]-l . 

riie  Beereeau  ele)e!s  !!e)t  be!lie!ve!  it  is 
!ie!ex!ssary  te)  speieafically  !'e!e]!!i!'e! 

.se!!'viex:!'.s  te)  ex)!n!!!U!iiex!te!  with  a 
beerreewer's  represeeitative  fe)!'  i)U!'])e)se).s 
e)f  4}  1024.35).  Ily  ex)!n])a!’i.se)n.  the 
!’e!e]i!ire!!ie!nt.s  applie;able  te)  !)e)tiex!s  e)f 
erre)!’  .enel  infeermatie)!!  reejuests  leeieler 

1024.3.')  a!!el  30  ieicheele  e:om!!!e!!!t.s 
3.')(a)-l  anel  30(a)-l.  whie:h  e!Xi)lai!!  that 
!iotiex:s  e)f  eare)!’ a!iel  ieifeermatieen 
rexiieeisls  freem  a  he)!’!'e)we!!’'.s 
repre.sentative  are  treuiteel  the:  .saene  way 
that  se!!’viex:r.s  treat  .sue:h 
ex)!!i!nunie:atie)n.s  ire)!!)  a  beerreewer 
thoiegh  the  sen'viex!!'  !!iay  eeeeelertake 
reneseenable  preeexxhereas  te)  ele!te!!’n!i!ie!  if  a 
pe!!’se)!i  that  e:lai!ns  te)  be  a!i  iigent  e)f  a 
be)!’!’e)we!!’  has  iu!the)!’ity  Ire)!!!  the 
he)!’!’e)we!!'  te)  ;!e;t  e)n  the  t)e)!'re)we!!'’s  t)e!hali. 
hi  situiitiems  inveilving  ne)tiex!s  e)f  erix)!' 
e)!’  infeinuiitiem  rexpieists,  in  whie:h  a 
borrower  reeiueists  threingh  a 
representative  that  the:  seirviex!!’  take 
senne  ae.tiem  that  the  .serviex:!'  mav  ne)t 
eilherwise  perform,  theire  is  senne  risk 
thiit  a  seirviex!!'  might  e:li!i!!i  it  haei  no 
eibligatiem  te)  ae;t  if  the  reignlatie)!!  eiiilv 
reujuireel  ae:tie)ns  with  res])e!e:t  te)  the 
“benreiwer.”  Heiweve:!',  ^  1024.35) 
reejuireas  that  .serviceirs  reiaeih  out  te) 


t)e)!'!’e)wer.s.  Thus,  the:  risk  that  serviexirs 
we)ulel  e:laim  theiy  hael  ne)  eebligalion  te) 

€ie;t  with  !’e!spe!e:t  te)  a  be)!’!’e)we!!'  is  !U)t 
present  in  this  exi.se;  te)  the:  exentrary,  the 
Burean  beilieveis  it  weeulel  mitigiite  the: 
leureien  een  the:  serviex:!’  te)  be  iible:  te) 
exnmmmiciite  with  eiither  the:  benrower 
or  the:  l)e)!'re)we!!’'.s  re!])!'e!se!ntative!. 

35)(t))  Written  Ne)tiex! 

35)(t))(l]  Neitiex!  Rexinireel 

As  elisexi.sseel  beilow,  the:  Bureiiu  is 
iieie)pting  a  written  neitiex:  reejuirement 
that  has  beiein  slightly  revi.seiel  from  the 
l)!’e)j)e).sal.  The  Burexm  ])!’e)j)e)se!el 
§  1024.35)(b)(l ]  te)  rexiuire  serviexirs  to 
preiviele  t)e)!’!’e)we!!'.s  whe)  are  late  in 
making  a  payment  with  a  written  neitiex: 
ex)ntaining  informatie)!!  about  the 
fe)!’ee:le)su!'e  p!’e)ex!s.s.  ex)ntae:t  information 
for  he)u.sing  ce)nn.sele)!'.s  anel  the 
beerreiwer's  .Stale  heensing  finanex: 
authe)!'ity,  anel,  if  applie:able,  leess 
mitigation  e)ptie)n.s.  The  Bureau 
preepei.seei  to  reepiire  that  this  ne)tie:e!  be: 
l)!'ovieteet  ne)t  hiter  than  40  ehiys  after  the 
])ayment  elue  elate.  B!'e)])e)se!el  exnnme'nt 
35)(b)(l)-l  e!X])laine!el  that  the  written 
notiex!  weeulel  be:  reiepiireul  eiven  if  the: 
,se!!'viex!!’  preevieleiel  infeirmatiem  abenit  lee.ss 
mitigatie)!!  anel  the:  IbreeTisure:  jireiexiss 
])re!vie)uslv  eiuring  the  eeral  notiex:  under 
^  1024.35)'(a). 

(xensume!!'  iiilve)e:ae;y  gremps  were: 
geneirally  supportive  e)f  a  written  ne)tie:e!. 
althenigh  they  reu.enmnemeleel  ine:lueling 
men'e:  eletail  about  loss  mitigatie)!! 
ojitiems,  iijijiliexition  instrueitions,  anel 
feirecleisure:  timelines.  Inelustrv 
exnmnenters  were  exniexirneel  that  the 
writte:n  neitiex:  reejuireiment  wonlel 
exmflie;)  with  existing  early  inteirvemtiem 
reieiuireMuents  anel  ree.ommendeel  that  the: 
Bureau  jneivieie  meire  flexibility  with 
!'espe:e:t  te)  the  ex)ntent  of  the  notiex:  and 
thiit  the  Bureau  extenel  the  eleaelline  for 
provieling  the  written  notie.e.  .Some 
cximmenters  epiexstioneel  the  nee:e.ssily  e)f 
the  written  notiex:  in  light  e)f  an  einil 
neitiex:  rexpiireiment  anel  othe:!'  e:xi.sting 
!'e:e)uire!!ne:nts. 

'fhe  Bureau  is  aelojiting  a  written 
notiex:  !'e!e]ui!'e!!ne:nt  in  the  final  rule:  at 

1024.35)(h).  Benreiwers  may  not  !'e!ex!ive! 
infbrmiitiem  about  leiss  mitigatiem 
e)j)tie)n.s  eithen’  bexxmse  the  serviex:!’  is 
miiible:  to  e:.stat)lish  live:  exmtiic:!  with  a 
borreiwer  ele:s])ite:  geioel  faith  eflbrts  eir 
be:e:au.se:  the:  serviex:!’  e:xe:!’e;i.se:.s 
rea.sonable:  eli.se:!’e:tie)n  te)  eleitermine:  that 
l)re)vieling  inlbrmatiem  abenit  hiss 
mitigation  oi)tie)ns  is  neit  appre)])!’iate:. 
f'urlher,  iis  tlie:  Bureiau  ne)teel  in  its 
p!’e)])e).sal.  e)ve:n  if  ii  beirrowe:!’  !’e:e’,eive:s 
inlbrmatie)!!  abenit  the  avaihibility  of  leiss 
mitigation  eiptienis  enally,  the:  Bureau 
t)i:lie:ve:s  a  W!’itte:n  neitiex:  is  still 
ne:e’.e:s.sarv  if  a  ben  reiwer  has  neit  exneel  bv 
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(lay  4.'i  l)i;(:aus((  horrowiMS  may  be 
unable  to  adcHjuately  assess  and  njcall 
detailed  inl'urmation  provided  orally 
and  the  written  notice  would  ])rovide 
more  information  than  what  would 
likely  have  b(!en  provided  und(!r 
§  1024. 39(a). 

In  addition,  a  written  di.sclosnre 
would  provide  borrowers  with  the 
ability  to  review  tlu;  information  or 
discuss  it  with  a  housing  coun.sidor  or 
oth(;r  advisor.  Accordingly,  the  Huniau 
is  adopting  comment  39(h)(l)-l 
substantially  as  ])roposed.  The  j)roj)osed 
comment  explained  that  the  written 
notice  would  he  rcHpiinHl  (wen  if  the 
servic(!r  providixl  information  about  loss 
mitigation  and  the  foreclosure  proce.ss 
previously  during  an  oral 
communication  under  ^  1024. 3t)(a).  In 
the  final  rule,  the  Bureau  has  omitted 
the  reference  to  foreclosure  and 
renumbered  this  comment  as  3‘)(h)(l)^ 
for  organizational  ])urpos(;s.  The  Bureau 
has  also  inchuh^d  new  comment 
39(h)(l)-3  to  provide  a  cros.s-reference 
to  comment  39(a)-4  to  clarify  that  the 
Bureau’s  guidance  with  respect  to 
communicating  with  a  borrower’s 
re])resentative  also  a])])lies  to  the 
written  notice  ])rovision  at  l()24.3t)(h). 

In  res])onse  to  comments,  how(!ver, 
the  Bureau  is  adjusting  the  timing  of  the 
notice  from  40  to  45  days  after  a  missed 
jjayment  and  is  making  certain 
adjustments  to  the  proposed  content  of 
the  notice.  To  a.ssist  .servicers  in 
complying  with  the  notice  iHupiirement, 
the  Bureau  is  adopting  model  clauses, 
refenmced  in  ^  1  ()24.3t)(h)(3),  which  the 
Bureau  has  amended.  I’he  model 
clauses  are  discussed  in  the  st;ction-hv- 
.section  analysis  of  appendix  MS-4. 

Some  industry  comment(!rs  were 
concerned  that  the  breadth  of  the 
definition  of  “Loss  mitigation  options" 
would  nujuire  servicers  to  offer  options 
or  take  actions  inconsistent  with 
investor  or  guarantor  nupurements. 

The  Bureau  does  not  believe  the 
written!  notice  reciuirement  in 
§1024.39(1))  will  j)ose  a  conflict  with 
investor  or  guarantor  reciuirements  and 
is  adopting  it  as  a])plicahle  to  servicers 
of  all  mortgage  loans,  with  certain 
exemj)tions  and  limitations  in  scope,  as 
discussed  above.'  *'*  Chven  the  breadth  of 
the  definition  of  “Loss  mitigation 
ojjtion”  and  the  general  industry 

'  "‘As  ilisciLssiul  in  llic;  stjclion-liv-snclion  iinalvsis 
1)1  1  ():i4.3l)(l)).  iit)i)V(!.  till!  Iturnaii  is  a(l()|)lin>> 

oxoinplions  Irom  S  1024. .'Jd  lor  small  sorvicors. 
sorvicors  with  rospocl  to  rovorso  morlaafio 
Iraii.saclioiis.  and  sorvicors  will)  rospoci  to  niortf;a^o 
loans  lor  wliicli  llio  .sorvicor  is  a  (|naliliod  londor  (as 
dolinod  in  12  C.I'K  (il 7.7()()()).  In  addition,  as 
disraissod  in  tlio  soction-l)v-.so(:lion  analysis  of 
S  1 024..'l()(c:).  §  1024. .'id  (loos  not  a|)pl\'  lo  anv 
inorl)>af>o  loan  that  is  not  soenrod  hv  a  horrowor's 
princijial  rosidonco. 


practice  of  offering  some  .sort  of  short¬ 
term  reliefer  at  least  accepting  a  deed- 
in-li(!u  of  foreclosure,  the  Bureau 
ex|)ects  that  few  servicers  would  not 
offer  any  lo.ss  mitigation  options.  In 
addition,  the  definition  of  “Lo.ss 
mitigation  o|)tion’’  is  limited  to  options 
offered  by  the  owner  or  assignee  of  a 
mortgage  loan  that  are  available  through 
the  servicer.  Thus,  options  that  are  not 
offered  by  an  owner  or  assignee  and 
thus  not  available  through  the  servicer 
would  not  he  reciuired  to  he  listed.  In 
addition,  the  Bureau  has  developed 
llexihle  content  reciuirements  in  the 
written  notice  with  regard  to  how  and 
which  loss  mitigation  ojitions  are 
de.scrihed.  Finally,  the  Bureau  has 
retained  the  “if  ajiplicahle"  (|ualifier  in 
§  1024. 39(h)(2)  .setting  forth 
recpiirements  lo  de.scrihe  loss  mitigation 
options.  Thus,  if  an  owner  or  as.signee 
of  a  loan  offers  no  lo.ss  mitigation 
options  for  deliiKpient  borrowers,  the 
servicer  would  not  he  reejuired  to 
include  statements  de.scrihing  lo.ss 
mitigation  ojitions,  hut  would  still  he 
recpiired  to  .send  a  notice  encouraging 
the  borrower  to  contact  the  servicer  and 
containing  information  about  housing 
counselors;  the  Bureau  believes 
borrowers  would  benefit  from 
information  about  how  to  contact  their 
servicer  or  housing  counselors  to  ask 
(piestions,  for  example,  about  how  the 
foreclosure  process  works. 

45th  Day  of  Delimjuencv 

Similar  to  the  ])ro])osed  oral  notice, 
the  Bureau  pro])o.sed  in  §1024.39(1))  to 
recpiire  servicers  to  provide  the  written 
notice  if  a  borrower  is  late  in  making  a 
j)ayment  sufficient  to  cover  principal, 
interest,  and.  if  applicable,  e.scrow. 
However,  unlike  the  proposed  oral 
notice  that  servicers  would  have  been 
required  to  provide,  or  make  good  faith 
efforts  to  provide,  not  later  than  30  days 
after  a  payment  due  date,  the  Bureau 
pro])o.sed  to  require  that  the  written 
notice  he  provided  not  later  than  40 
days  after  the  ])ayment  due  date,  'rhe 
Bureau  had  ])ropo.sed  a  40-dav  deadline 
to  ])rovide  borrowers  a  reasonable 
opj)ortunitv  to  cine  a  short-term 
delinquency  while  also  ensuring  that 
they  received  information  on  lo.ss 
mitigation  options  at  the  early  stages  of 
a  delinijuency.  The  Bureau  proposed  to 
|)ei’mit  servicers  to  ])rovide  the  written 
notice  at  any  time  during  the  40-dav 
])ei'iod.  The  Bureau  proposed  a  deadline 
for  the  written  notice  that  occurred  after 
the  30-dav  deadline  for  the  i)ropo.sed 
oral  notice  to  i)rovide  .serviceis  an 
opportunity  to  tailor  the  written  notice 
and  other  information  to  the  borrower’s 
individual  circumstances  following  the 
oral  notice.  However,  .servicers  would 


akso  have  had  the  option  of  .sending  the 
notice  at  any  time  after  the  borrower’s 
missed  ])ayment.  The  Bureau  i)ro])osed 
to  include  guidance  at  comment 
39(h)(1)— 2  to  clarify  that  servicers 
should  consider  a  i)ayment  late  in  the 
same  manner  as  they  would  for 
purpo.ses  of  calculating  when  the  oral 
notice  must  he  ])rovided.  'I’lie  Bureau 
solicited  comment  on  whether  the 
written  deadline  should  he  extended  to 
45  days,  95  days,  or  longer. 

(k)nsumer  advocacy  groiq)s  and  one 
industry  commenter  were  generally 
supportive  of  the  timing  of  the  written 
notice  as  j)roposed.  although  one 
consumer  advocacy  grouj) 
recommended  that  borrowers  receive  a 
more  detailed  notice  90  days  after  the 
missed  payment  following  a  lighter 
notice  about  loss  mitigation  options 
immediately  after  a  delinijuency.  Most 
indu.strv  commenters  recommended  that 
the  Bureau  extend  the  deadline  for  the 
written  notice  to  .sometime  between  45 
and  70  days  after  a  missed  ])avment. 
Indu.strv  commenters  argued  that 
extending  the  deadline  would  preserve 
.servicer  flexibility  iu  managing 
delinipiencies  and  reduce  the 
com])liance  burden  in  light  ofexi.sting 
early  intervention  practices  and 
re(|uirement.s.  Similar  to  arguments 
made  about  the  proposed  oral  notice, 
indu.strv  commenters  and  a  Federal 
agency  ex])res.sed  concern  that 
informing  a  borrower  of  loss  mitigation 
options  that  the  borrower  does  not 
(lualify  for  or  that  are  not  available  to 
the  borrower  could  cause  borrower 
confusion  and  impede  the  resolution  of 
delinquent  loans. 

Indu.strv  commenters  and  several 
consumer  advocacy  gi’oups  noted  that 
extending  the  deadline  for  the  written 
notice  would  allow  .servicers  time  to 
distinguish  between  high-  and  low-risk 
borrowers,  allowing  servicers  to  focus 
on  high-risk  borrowers  while  avoiding 
the  need  to  make  contact  with 
borrowers  who  are  able  to  self-cure  the 
occasional  late  payment  or  those  who 
are  repeatedly  (ieliiKpient  hut  who 
eventually  make  their  payments.  Several 
indu.strv  commenters  recommended  that 
the  Bureau  extend  the  deadline  to  90 
days  to  permit  seivicers  additional  time 
to  complete  an  eligibility  assessment 
reipiired  under  HAMB  and  the  National 
Mortgage  Settlement.  One  trade 
association  noted  that  the  Bureau’s 
original  outline  of  proposals  under 
consideration  included  a  proj)o.sal  for 
.servicers  to  ])rovi(le  borrowers  with 
written  information  about  loss 
mitigation  options  within  five  days  after 
notifying  the  servicer  that  they  may 
have  trouble  making  their  payments. 
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'I’Ik!  coninuMiter  requested  that  this  he  a 
re(|uir(!inent  in  the  final  rule. 

In  addition,  as  with  the  propo.sed  oral 
notice,  indn.stry  cominenters  were 
concerned  that  the  Ilnrean’s 
nuinireinents  may  he  duplicative  of  or 
not  perfectly  aligned  with  existing  .Stale 
and  Federal  recinirements.  (I.SF 
guidelines,  con.sent  orders,  and 
settlement  agreements.  Many  indn.stry 
cominenters  noted  that  a  4()-dav 
deadline  would  hi;  premature  and  that 
it  would  he  more  efficient,  common, 
and  would  avoid  borrower  confusion  to 
.send  the  notice  hy  4.'j  days  after  a 
missed  payment,  consistent  with  other 
notices  that  .servicers  .send  hy  that  lime, 
such  as  breach  letters,  a  notice  under 
section  lOtilcK.I)  of  the  Housing  and 
Urban  Development  Act  of  19()8,  as 
amended,  regarding  the  availability  of 
housing  coun.selors  (12  l)..S.C. 
17()lx(c)(.'5)(H)).  and  a  notice  under  the 
.Servicememhers  (iivil  Relief  Act  (.'iO 
II..S.(^  Apj).  .'iOl  e/  One  large 

.servicer  explained  that  extending  the 
deadline  from  40  to  4.1  davs  would  .still 
provide  borrowers  with  sufficient  notice 
of  loss  mitigation  options  before  a 
servicer  l)(^gins  the  foreclosure  process. 
One  induslrv  commenler  recommended 
that  the  Hureau  exteml  the  deadline  to 
.lO  ilays  after  the  |)ayment  due  date  to 
belter  accommodate  other  lo.ss 
mitigation-related  communications  that 
go  out  hy  the  d.llh  day  of  deliiupiency. 

In  addition,  a  varietv  of  servicers  ami 
trade  associations  reipiested  additional 
llexihility  in  delivering  the  content  of 
the  written  notice,  such  as  by  combining 
the  jiroposed  written  notice  requirement 
with  existing  notices. 

3'he  GSIis.  certain  large  lenders,  and 
trade  associations,  as  well  as  .several 
consumer  advocacy  groujjs, 
recommended  that  the  Bureau  permit 
servicers  to  send  the  written  notice  hv 
the  noth,  (j.lth  or  70th  day  of  a 
borrower's  delincpiency.  Other  indu.stry 
cominenters  and  a  few  consumer 
advocacy  groups  recommended  that  the 
Bureau  extend  the  deadline  to  .sometime 
h(!tween  00  and  70  days  after  a  mi.ssed 
jiayment.  A  numher  of  cominenters 
expressed  concern  that  the  jiropo.sed  40- 
day  notice  was  not  in  line  with  G.SB 
guidelines  that  permit  servicers  to  send 
a  loss  mitigation  solicitation  package  to 
borrowers  identified  hy  the  servicer  as 
low  default  risks  hy  the  Oiith  dav  of  the 
borrower’s  delimpiency.  Other 
cominenters  recommended  that  the 
Bureau  permit  an  exemjition  from  the 
40-day  deadline  for  servicers  to  coinplv 


' l•()^Ill.  l)..S.  Hoiis.  &  Urlwii  l)(!\'..  Son  im 
Mrinlicrs  Civil  HvUoj' Act  Form  HI  ’I)-!I2(I7()  Oimi! 
:i(l.  2(11 1 ).  (ivoildhitf  (il  hltj):/ /poiittl.hud.^ov/ 
hud  portal /(lo(nnu‘ols/lui(ltlo('yi<l={l2(l7l). pdf. 


with  a  later  deadline  if  the  servicer  uses 
behavior  modeling  to  identifv 
chronical Iv  late  jiavers  that  do  not 
appear  at  ri.sk  of  serious  deliiKpiencv 
and  where  the  notice  is  unlikely  to  be 
helpful,  in  order  to  better  align  with 
G.SF  practice. 

Based  on  comments  received,  the 
Bureau  is  adojiting  a  4.')-day  deadline 
rather  than  a  40-day  deadline  in  the 
final  rule.  l‘'irst.  the  Bureau  believes  that 
a  4.'>-day  deadline  strikes  an  ajipropriate 
balance  between  permitting  servicers 
flexibility  in  managing  delimpiencies 
and  providing  borrowers  information  at 
the  early  stages  of  a  delimiuency.  .Some 
borrowers  are  in  the  habit  of  making 
their  mortgage  payments  after  the  due 
date  in  order  to  take  advantage  of  the 
l.'j-day  period  generally  available  to 
make  ])ayment  without  incurring  a  late 
fee.  A  borrower  who  has  mi.ssed  a 
payment  entirely  may  likewise  wait 
until  up  to  the  l.^th  day  after  the  next 
payment  is  due  [i.e.,  the  4.'jth  day  after 
the  initial  payment  was  due)  before 
making  a  payment.  A  4.'j-dav  deadline 
would  permit  borrowers  to  receive  a 
written  notice  of  loss  mitigation  options 
at  the  early  stages  of  their  deliiupiency 
while  also  permitting  .servicers  to 
distinguish  between  borrowers  who  can 
self-cure  out  of  a  3()-day  deliiKpiencv 
and  those  experiencing  longer-term 
problems.  The  Bureau  believes  that  the 
fact  that  a  borrower  has  not  satisfied  a 
late  payment  by  the  4.1111  day  of  a 
deliiKpiencv  generally  indicates  that 
such  borrower  is  having  difficultv 
making  payments  and  should  he 
informed  of  the  availability  of  lo.ss 
mitigation  ojitions. 

The  Bureau  under.stands  that  some 
servicers  may  not  he  able  to  complete 
eligibility  a.sse.ssnient.s  for  borrowers  hv 
the  4.1111  day  of  a  deliiKpiencv  under 
HAMB  (which  is  set  to  exjiire  hv 
December  31, 201 3).''*“  However,  the 
Bureau's  rule  would  not  retpiire  that 
servicers  make  a  determination  of 
eligibility  of  loss  mitigation  options  hy 
this  time;  they  reipiire  only  that  they 
notify  borrowers  that  lo.ss  mitigation 
options  may  he  available.  The  Bureau 
has  crafted  flexible  content  standards 
that  would  not  reipi ire  servicers  to  list 
specific  loss  mitigation  options  in  the 
written  notice.  With  respect  to  the 
National  Mortgage  .Settlement,  the 
Bureau  believes  a  41-day  standard 
would  he  in  line  with  the  .Settlement 
terms  recpiiring  .servicers  to  commence 


' II. .S.  I)i!|)  !  ol  'I'ntasurv  Jv  II..S.  Ili!|)'t  ol 
Moii.s.  Iv  llrl)an  lliiv..  Homo  Affordahio  Modificalion 
Pro<>ram.  avaHahU'  at  http:// 

\\\v\v.makm"homoaffordahlo.<^ov/prop,rams/lo\\or- 

pavmonts/Fof’os/haiup.aspx. 


outreach  efforts  after  the  second  missed 
])ayment. 

The  Bureau  understands  that  G.SB 
servicers  have  additional  llexihility  in 
providing  the  solicitation  package  to 
certain  lower-risk  borrowers  as  late  as 
the  tilth  day  of  their  deliiKpiencv. As 
noted  above,  several  indu.stry 
commenters  and  consumer  advocacy 
groups  recommended  that  the  Bureau 
extend  the  deadline  for  the  written 
notice  to  sometime  between  (it)  and  70 
day.s  after  a  mis.sed  payment  in  order  to 
accommodate  this  G.SE  practice. 
However,  the  Bureau  is  not  adopting  an 
exemption  for  servicers  who  u.se 
behavior  modeling  tools  to  identify 
lower-risk  borrowers  for  the  following 
reasons.  Evidence  available  to  the 
Bureau  indicates  that  the  longer  a 
borrower  remains  deliiKpient,  the  more 
difficult  it  can  be  to  avoid 
foreclosure, jiarticularly  as  a 
borrower  exjieriences  a  deliiK]uencv 
lasting  (iO  days  or  longer. '•*'  While 
waiting  to  day  hi  to  .see  if  a  deliiKpient 
borrower  has  self-cured  may  he 
ajijirojiriate  for  low-risk  borrowers, 
modeling  tools  to  jiredict  future 
behavior  are  inherently  inqireci.se  and 
identify  a  certain  numher  of  borrowers 
who  are  predicted  to  self-cure  hut  do 
not.  At  this  time,  the  Bureau  does  not 
have  data  with  which  to  validate  or 
evaluate  such  models.  Further,  the 
Bureau  is  concerned  that  if  the.se 
borrowers  are  not  informed  of  their 
options  until  the  heginning  of  the  third 
month  of  their  deliiKpiency,  it  iiiav  he 


' ‘''TIu!  (J.SKs  allow  s(!r\  i(.(!rs  to  rcilv  on  tlio  rosults 
ol  a  liiihavioral  inodoling  tool  to  ovaluato  a 
liorrowor's  risk  ))rorilo.  U.S.  (lonsimua'  Fin.  I’rot. 
Huroau.  Final  Itoport  of  tho  Small  lhisini:ss  lloviow 
Panol  on  CFPIFs  Proposids  I  ’ndor  Considoration  for 
Mortiio^o  Son'icin;.^  Ihdomaking.  ;UI  (|im.  1 1.  2012). 

lolin  C.  Ilngan.  Oomptrollin’.  Oltlco 
ol  till!  (loniptrollor  ol  llu;  (luriHaicv.  Ilomarks  Poforo 
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Lanrio  .S.  (ioodinan  ot  (d..  Ainhorst  .Socurilios  (aoup 
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ol  tho  plan"):  l.aurio  .S.  Coodman  ot  ai..  AmhorsI 
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Tho  Privato  Lidiid  Exporionco  and  'Thoir  Public 
Policy  Implications  0  (|uno  10.  2012). 
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more  difficult  for  them  to  find  a  solution 
than  if  they  were  notified  sooner. 

The  Bureau  a])j)rec:iates  that  a  4!i-(tay 
notice  re(iuirement  might  result  in 
notices  to  borrowers  who  wonld  self¬ 
cure  without  any  notice.  On  balance, 
however,  the  Bnr(!au  believes  it  is 
a])])roj)riate  to  he  potcmtially  ovia  hroad 
to  avoid  situations  in  which  borrowers 
may  not  receive  any  information  until 
potentially  three  months  of  mi.ssed 
jjayments.  The  Bureau  has  sought  to 
address  the  comi)liance  hurden  on  GSE 
.s(!rvicers  who  use  hdiavior  modeling 
tools  by  creating  Oexihle  content 
.standards  for  the  written  notice.  The 
Bnrciau  has  also  sought  to  limit  the 
hurden  of  sending  the  notice  by  limiting 
the  number  of  times  a  borrower  would 
receive  the  notice,  as  discussed  in  mon; 
detail  below. 

In  addition,  the  Bureau  believes  a  4.'5- 
day  deadline  would  he  more  consistent 
with  other  notices  that  servicers  send  by 
that  time  than  the  4()-day  deadline  as 
originally  proposed.  As  discussed  in 
more  detail  in  the  section-hy-section 
analysis  of  ^  1024.3n(l))(2).  the  Bureau 
has  sought  to  adopt  flexible  content 
r(!(iuir(!ments  for  the  4.^-dav  written 
notice  to  accommodate  existing  early 
intervention  notices.  TIk;  Bunxm  agrees 
that  jjermitting  .servicers  to  compiv  with 
§  l()24.3‘)(h]  by  combining  other  notices 
that  go  out  at  this  lime  wonld  reduce 
possible  confusion  among  borrowers  as 
well  as  comjiliance  hurden.  See  the 
discussion  of  comment  39(h)(2)-3 
ludow.  Servicers  of  VA  loans  generallv 
must  provide  borrowers  with  a  letter  if 
payment  has  not  been  received  within 
30  days  after  it  is  due  and  tel(;phone 
contact  could  not  he  made. '■*-  HUD 
generally  recjuires  servicers  of  FHA- 
insured  loans  to  provide  each  mortgagor 
in  default  HDD's  “Avoiding 
Foreclosure”  jjamphlet.  or  a  form 
developed  by  the  mortgagee  and 
approved  by  HUD.  not  later  than  the 
end  of  the  second  month  of 
delinquency,  although  HUD 
recommends  .sending  the  form  by  the 
32nd  day  of  delincjuency  in  order  to 
])revent  foreclosures  from  ])roc(;eding 
where  avoidable. 

Section  l()()(c)(.'5]  of  the  Housing  and 
Urban  Develoj)ment  Act  of  1988,  as 
amended,  generally  recpiires  cnulitors  to 
provide  notice  of  homeowner.shi|) 


'■'-■‘'rhis  l(!ll(!i  slioiild  ompliasi/.c!  Ilii;  sorioiisnoss 
(il  llio  (l(!linc|ii(!ii(:y  aiul  tlu;  iin|)(irl<iiu:(!  of  taking 
pronipl  action  to  ncsolvo  thi!  (I(!lault.  It  should  also 
notilv  till!  l)orro\v(!r(s)  that  the  loan  is  in  (l(daull. 
statu  th(!  total  amount  duo  and  adviso  tho 
l)oiTo\\'or(s)  how  to  contact  tho  hold(!r  to  mako 
aiTan{>omonts  for  curing  the;  dolault."  SB  CIFR 
:Hi.427«(g)(iii), 

'■'  'S(:r24  (il'K  2():i.()02;  U..S.  Hous.  ft  Urhan  1)(U’.. 
lll’D  Uitndhook  43:i()A  roi’-.j.  ch.  7.  para.  7-7({;). 


counseling  to  eligible  delinrpient 
borrowers  not  later  than  4.8  dav.s  after  a 
borrower  misses  a  ptiyment  due  (bite.  12 
U..S.C.  17()lx(c)(.8)(B).  In  addition,  HUD 
has  developed  a  notice  ])nr.suanl  to  the 
.Servicememhers  Civil  Relief  Act,  as 
amemhul,  providing  notice  of 
servicememhers'  rights  that  must  htt 
])rovid(!d  within  4.8  days  of  a  mis.sed 
payment.  Servicers  of  ChSF  loans  are 
(txpectcul  to  send  a  wriltttn  package 
soliciting  delimiuent  borrowers  to  a])])ly 
for  lo.ss  mitigation  options  31  to  38  dav.s 
after  a  |)aym(mt  due  date,  unless  the 
servicer  has  made  cont;ict  with  the 
borrower  and  received  a  promi.se  to  cure 
the  delinquency  within  30  days.''*"* 

The  Bureau  is  not  adopting  a 
retpiirement  in  the  final  rule  for 
servicers  to  provide  the  §  1024.39(1)) 
written  notice  based  solely  on  a 
borrower's  indication  of  clifficulty  in 
making  ])ayment.  The  Bureau  notes  that, 
pursuant  to  1024.39(a)  and  comment 
39(a)-3.i,  .servicers  must  ])romptly 
inform  borrowers  of  the  availal)ility  of 
loss  mitigation  o])tion.s  if  apj)ropriate. 
which  .servicers  may  determine  based 
on  their  exerci.se  of  reasonable 
discretion.  If  the  servicer  determines 
informing  a  borrower  of  lo.ss  mitigation 
options  is  aj)propriate,  they  may  choo.se 
to  do  .so  orally  or  in  writing,  in 
accordance  with  comment  39(a)-3.ii. 
The  Bureau  believes  a  strict  48-day 
deadline  for  the  written  notice  nKpiired 
under  §  1024.39(h)  is  necessary  to 
mitigate  the  risk  that  borrowers  may  not 
receive  notice  of  the  availability  of  lo.ss 
mitigation  o])tion.s  j)ur.suant 
§  1024.39(a):  a  servicer  mav  not 
e.stahlish  live  contact  with  a  borrower 
desjfite  good  faith  efforts  to  do,  or  a 
servicer  may  make  a  reasonable 
determination  that  such  notice  is  not 
appropriate  under  1024.39(a).  In 
addition,  as  previously  noted,  a  single 
deadline  would  provide  servicers  with 
flexihilitv,  within  the  deadline,  to 
determine  the  mo.st  a])pro})riate  time  to 
provide  the  written  notic:e,  e.g.,  for 
borrowers  who  may  he  able  to  self-cure. 
Finally,  the  Bureau  believes  that  new 
1024.30,  which  will  reejuire  servicers 
to  re,si)ond  to  information  requests,  and 
new  1 024.38(l))(2)(i),  which  recpiires 
servicers  to  maintain  policies  and 
procedures  that  are  reasonably  designed 
to  ensure  that  servicers  provide  accurate 


I'■all^i(!  MiU!.  I.attcjrs  and  Nolicc;  ('.uidalinas 
(Apr.  2.').  2012).  (ivdildhia  (it  blips:// 
www.dfddnifmdd.com/bddw/initdx.jsi):  l■'rl!(ldil! 

Mac  .Single-Family  .Sidler/Siirvicing  Cuide.  Voluim; 
2,  Clia))lei'  04..')  (2012).  During  llu;  Small  Itn.sinn.ss 
I’amd  Knviinv  oulroach.  .SliRs  that  snrvici;  tor  Fannin 
Man  and  Frnddin  Mac  gniuirally  dn.scribnd  strict 
ruins  and  tight  timniramns  in  dnaling  with 
dnlin(|unnt  horrownrs.  .S'nc- .Small  Hnsinnss  Rnvinw 
I’anni  Riiport  at  2.'). 


information  regarding  lo.ss  mitigation 
options  available  to  a  borrower,  will 
address  situations  in  which  borrowers 
re(|nest  information  about  lo.ss 
mitig.itiou  and  foreclosure. 

In  the  final  rule,  the  Bureau  uses  the 
term  “deliiupiency''  to  identifv  when 
the  48-day  period  begins.  The  Bureau 
has  clarified  the  meaning  of 
delin(|uency  in  commentary  in  a 
manner  substantially  similar  to  the  late 
payment  trigger  that  was  proposed  in 
§  1024.39(1)).  7\ccordinglv,  in  the  final 
rule.  S  1024. 39(a)  re(]uire.s  a  servicer  to 
j)rovide  the  written  notice  not  later  than 
the  48th  day  of  “a  borrower's 
delimpiency."  Comment  39(1))(1)-1 
contains  a  cross-reference  to  comment 
39(a)-l,  which  generally  explains  that 
deliiKiuency  begins  on  the  dav  a 
payment  sufficient  to  cover,  principal, 
interest,  and,  if  a})plicahle,  escrow  for  a 
given  hilling  cycle  is  due  and  unpaid, 
even  if  the  borrower  is  afforded  a  period 
of  time  after  the  due  date  has  passed  to 
pay  before  the  servicer  assesses  a  late 
fee.  The  cro.ss-reference  also  clarifies 
that  a  borrower  is  not  deliiKjuent  for 
purpo.ses  of  §  1024.39  if  the  borrower  is 
j)erforming  as  agreed  under  a  loss 
mitigation  oj)tion  designed  to  bring  the 
borrower  current  on  a  previously  mi.ssed 
payment. 

Comment  39(h)(l)-l  provides  an 
example  substantially  similar  to  the 
example  proposed  as  comment  39(1))(1)- 
2,  in  which  a  borrower  misses  a  )anuary 
1  payment  that  remains  due  during  the 
48-day  period  after  )anuary  1.  requiring 
that  the  .servicer  provide  the  written 
notice  by  February  18.  Comment 
39(1))(1)-1  also  contains  an  examj)le 
similar  to  the  examj)le  in  ])ro])osed 
comment  39(l))(l)— 3,  which  explained 
that  a  servicer  is  not  required  to  provide 
the  written  notice  if  the  borrower  makes 
the  payment  during  the  48  days  after  the 
payment  due  date.  The  Bureau  has  also 
replaced  the  4()-day  period  in  the 
comment  with  a  48-day  period  to 
conform  to  changes  adopted  in  the  final 
rule  regarding  the  timing  of  the  written 
notice.  The  Bureau  has  made  this 
change  to  clarify  that  the  notice  mu.st  he 
provided  only  if  the  borrower  is 
deliiKjuent.  and  mu.st  he  provided  not 
later  than  the  48th  day  of  the  borrower's 
delimpiency. 

Freipiency  of  the  Notice 

Froj)o,sed  4?  1()24.39(1))(1)  would  have 
provided  that  a  servicer  would  not  he 
recpiired  to  provide  the  written  notice 
under  ^  1024.39(1))  more  than  once 
during  any  18()-day  period  beginning  on 
the  date  on  which  the  disclosure  is 
provided.  Fro])o.sed  comment  39(l))(l)-4 
further  explained  that,  notwithstanding 
this  limitation,  a  .servicer  would  still  he 
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recjuired  to  provide  the  oral  notice 
nuiuired  under  §  lU24..3‘)(a)  lor  each 
payment  tliat  is  overdue.  .Several 
counnenters  providcnl  feedl)ack  on  the 
IrcHpuMicv  ol  the  written  notice.  Two 
consumer  advocacy  groui)s 
recommmided  that  the  Bureau  iHupure 
tin;  notice  he  re.sent  if  the  borrower 
n;delault.s  on  the  mortgage  loan.  Other 
consumer  advocacy  groups 
recommended  that  servicers  provide  tin; 
notice  again  based  on  the  results  ol  a 
behavior  modeling  tool. 

Tin;  Bur(;au  is  retaining  the  proposed 
18()-day  limitation  in  ??  1024.3t)(h)(l). 

The  Bureau  is  also  retaining 
sul)stantially  all  ol  the  language  in 
comment  3t)(h)(1)^,  whif.h  the  Bureau 
is  renumhering  to  comment  3‘)(1))(1  )-2. 
The  Bureau  has  replaced  the  4()-day 
time  periods  in  the  examples  in  the 
commentary  with  45-day  time  ])eriods 
to  conform  to  the  final  rule;  the  Bureau 
is  also  omitting  the  reference  in  the 
proposed  comnn;nt  to  3t)(a)  in  tin;  last 
examph;  in  light  of  the  Bureau's  change 
to  the  nature  of  the  proposed  oral 
notice. 

The  Bur(;au  is  r(;(iuiring  that  servic(;rs 
provide  the  notice  once  (;very  180  days 
to  limit  tin;  numh(!r  of  times  a  servicer 
would  have  to  s(;inl  tin;  notice;  to 
l)orrow(;rs  who  consistent  Iv  ])av  late  hut 
otln;rwise  eventually  make  their 
payments.  Tin;  Bur(;au  does  not  l)(;lieve 
that  l)orrow(;r.s  who  consistently  carry  a 
short-term  deliinpiency  would  benefit 
from  receiving  the  same  written  notice; 
e;ve;rv  nn)nth.  Be;e:ause;  ^  1024.32  re;epiire;s 
that  the;  written  ne)tie;e;  he:  pre)viele;el  in  a 
fe)rm  the;  he)rre)we;r  may  kee;|).  he)rre)we;rs 
we)ulel  he;  able  te;  retain  the;  eli.se:le)sure; 
fe)r  future;  referene;e;.  In  aelelitieen.  a  180- 
elay  timefnune  is  generally  e;e)nsiste;nt 
with  HDD's  re;epurement  that,  in 
e:e)nne;e:tie)n  with  FHA  le)an.s.  HI  ID's 
“Ave)ieiing  Fe)re;e;le)sure;"  pam|)hle;t  must 
he;  resent  to  ele;lineiue;nt  heerrowers  unk;ss 
the  l)e;ginning  e)f  the  new  elelinejuency 
e)e;e:urs  le;ss  than  six  nu)nth.s  afte:r  the 
pamphlet  was  last  maileel.''*'’ 

The;  Bure;au  l)e;lie;ve;.s  that  the; 
re;ejuire;me;nt  te;  jjien  iele  the;  ne)tie:e:  one:e; 
e;ve;ry  180  elays  as  we;ll  as  the 
re;eiuire;me;nt  in  S  1024.40(a)  te;  make; 
se;rvie;e;r  pe;r.se)nne;l  available;  te; 
he)rre)we;rs  ne)t  later  than  the  4.5th  elay  e)f 
a  l)e)rre)we;r's  ele;liue|ue!ne:y  will,  as  a 
prae:tie;al  matte;r.  aeleire;ss  situatienis  in 
whiedi  he)rre)we;r.s  may  re:ele;faidt.  Furthe;r. 
§  1024.30(a)  re;eiuire;s  that  .ser\’ie:e;rs 
e;stahlish  e)r  make  ge)e)el  faith  e;ffe)rts  te; 
e;.stahlish  live  e;e)ntae;t  with  he)rre)we;rs 
with  re:spe;e:t  te)  e;very  eie;lineiuene;v  anel 
pre)mi)tly  infeerm  sue:!)  he)rre)we;rs  that 
le).ss  mitigatie)!)  e)ptie)ns  may  he;  available 


(II'K  20H.(i()2;  II..S.  lions.  &  llrhiin  Dov.. 
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if  appropriate,  sul)je;e:t  te)  a  se;rvie;e;r's 
re;ase)nal)le;  e;xere:ise;  e)f  elise:re;tie)n.  In 
aelelitie)!),  l)e)rre)we;rs  whe)  pre;vie)usly 
we)rke;el  with  .servie:e;r  pe;r.se)nne;l 
a.ssigneel  unele;rthe  e:e)ntinuitv  e)f  e:e)ntae:t 
rule;  to  ele;ve;le)])  a  le).ss  mitigatie)!)  e)|)tie)n 
we)ulel  kne)W  that  the;y  may  e:e)ntae:t  the;ir 
.se;rvie:e;r  te)  eli.seaiss  le).ss  mitigatie)!! 
e)ptie)!is.  The;  Burei!u  is  !ie)t  aele)pti!ig  a!i 
e;xe!!i])tie)!)  haseel  e)n  a  se;rvie:e;r's  i!se;  of 
a  hehavie)!'  !ne)ele;li!ig  te)e)l  fe)r  the;  re:ase)!is 
elise:i!sse;el  ahe)ve;  with  re;s])e;e:t  te)  the; 
ti!!ii!ig  e)f  the;  writte;!!  !ie)tie:e;. 

30(1))(2)  Demtent  e)f  the  Writte!)  Ne)tie:e; 
h)  De;!)e;ral 

The;  Bureau  pre)pe).se;el  te)  aelel  !)e;w 
S  1024.30(h)(2)  te)  se;t  lent!)  i!)fe)r!))atie)!) 
that  servie;e;rs  wenilel  he;  re;eiuire;el  te) 
i!)e:luele;  in  the  writte!)  !)e)tie:e;.  D!)ele;r 
paragraphs  (h)(2)(i)  anel  (h)(2)(ii)  e)f 
|)re)])e)se;el  ^  1024.30,  se;rvie:ers  we)ulel 
l)ave;  he;e;!)  re;eiuireel  te)  i!)e;h!ele:  a 
state!))e;!)t  e!)e:e)unigi!)g  the;  henrejwer  to 
e;e)!)tae:t  the;  .servie:er,  ale)!)g  with  the; 
se;rvie:e;r's  !n;!ili!)g  i!elelre;ss  a!)el 
tele;phe)!)e;  !)U!))l)e;r.  D!)ele;r  pienegraphs 
(h)(2)(iii)  <!!)el  (h)(2)(iv)  e)f  pre)])e)se;el 

1024.30,  se;rvie;e;rs  we)ulel  hi!ve;  l)e;e;!) 
re:ep!ire;ei.  if  ;!i)i)lie:al)le;.  te)  i!)e:luele;  a 
sti!te;!))e;!)t  pre)vieli!)g  <!  l)rie;f  elese:riptie)!) 
e)f  le)ss  !))itigatie)!)  e)ptie)!)s  that  !));iy  he; 
i!vaili!hle;.  as  well  ;!s  <!  state;!ne!)t 
e;xpl;!i!)i!)g  he)w  the;  he)rre)we;r  e;a!)  e)ht:!i!) 
aelelitie)!)al  i!)fe)r!))!!tie)!)  about  the)se; 
e)ptie)!)s.  Bre)pe).se;el  ^  1024.30(l))(2)(v) 
we)ulel  have  re;eiuire;el  se;rvie;e;rs  te; 
i!)e:luele  a  state!!)e;!)t  explainieeg  that 
fe)re;e:le)sure  is  a  ])re)e:e:ss  te)  enel  the 
he)rre)we!r's  e)W!)e;rshii)  e)f  the;  pre)j)erty. 
Bre)])e)se;el  ^  1024.30(l))(2)(v)  alse)  weeulel 
have  re;e|uire;el  .se;rvie;e;rs  te)  pre)viele;  a!) 
e;.sti!))ate;  fe)r  whe!)  the  .se;rvie:e;r  !))av  start 
the;  fe)re;e;le)Si!re;  i)re)e;e;ss.  This  estineate; 
we)ulel  have  hee!)  re;e]uire;el  te;  he; 
expresseel  i!)  a  nu!))he;r  e)f  days  Ire)!))  the 
elate  e)f  a  !))isseel  i)ay!))e;!)t.  Fieeally, 
pre)])e)se;el  S  1024.30(l))(iv)  would  have 
re;e]uireel  se;rvie;ers  te;  inedieele  e;e)!)tae;t 
i!)fe)r!))atie)!)  fe)r  any  .State;  he)usi!)g 
fi!)a!)e:e;  authe)ritie;s,  ;!S  ele;fi!)e;el  in 
FIRRFA  .se;e:tie)!)  1301,  fe)r  the  .State  in 
whie:h  the;  ])re)pe;rtv  i.s  le)e;ate;el,  a!)el 
e;ithe:r  the:  Bure;au  e)r  HDD  list  e)f 
he)!))e:e)W!)e;rship  e;e)U!)se;le)rs  e)r 
e:e)U!)se:li!!g  e)rga!)izatie)!)s. 

heelu.strv  e:e)!))!))e;!)te;rs,  partie:i!h!rlv 
s!))alle;r  se;rvie:er.s,  were;  ge;!)e;rally 
e:e)!!e:e;r!)e;el  that  the  writte!)  !)e)tie:);  was 
te)e)  i)re;.se:rii)tive;.  A  !)U!))he;r  e)f  i!)eh!stry 
e;e)!!)!))e;!)te;rs  re:e]ue;ste;el  e:larifie;atie)!) 
wheOher  the;  Bure;i!u'.s  !)e)tie:e;  we)ulel  he;  i!) 
aelelitie)!)  te)  e)ther  similar  !)e)tie:e;s  that 
se!rvie:ers  !))i!y  he:  alre;<!ely  ])re)vieli!)g  te) 
he)rre)we;rs.  A  varie;ty  e)f  .se;rvie:e;rs  a!)el 
se;ve;ral  traele;  a.s.se)e:iatio!)s  re;e:e)!))!))e;!)ele;el 
that  the:  Bure;au  pe;r!))it  se:rvie:e;rs  te; 
e:e)!))hine;  the;  S  1024.30(h)  !)e)tie:e  with 


e)the:r  !)e)tie:e:s  se;rvie:e;rs  .se;!)el  are)n!)el  the; 
4.5-elay  ti!))e  pe;rie)el  te)  i!))])re)ve; 
e;ffie:ie;!)e’.y  i!!iel  re;elue:e;  the;  risk  e)f 
i!)fe)r!))atie)!)  e)ve;rle)ael.  O))):  ieeelustry 
e:e)!n!!)e;!)te;r  re;e:e)!))!))e!!ele!el  that  the: 
Bure;;)!!  alle)W  a!)  e;xe!)!])tie)!)  Ire)!))  the; 
writte!)  !)e)tie:e;  whe;re  e;xisti!)g  !)e)tice;s 
■satisfv  the;  e:e)!)te;!)t  re:eiuire!!)e;!)ts  e)f  the; 
rule,  e)r  pe;r!!)it  se;rvie:ers  te;  e:e)!).se)lielate 
the;  re;eiuire!el  i!!fe)r!))atie)!)  i!)te)  a!) 
e;xisti!)g  le;tte;r.  A  !)e)!)-ha!)k  servie:e:r 
ree]ue;steel  e;larifie:atie)!)  e)!)  whether 
.se;rvie;e;rs  we)i!lel  have;  flexihilitv  in  he)W 
servie:e;rs  ele;live;re;el  the;  e:e)!)te;!)t  i!)  the; 
writte!)  !)e)tie:e;s,  sued)  as  by  ])er!))itti!)g 
the;  u.se  e)f  le)ge)S.  e:e)le)r,  we;l)  site;s,  a!)el 
i!elelitie)!)al  i!)fe)r!))atie)!)  l)e;ye)!)el  what 
was  re;e|uire;el. 

Many  e:e)!)su!))e;r  aelve)e:ae:y  gr))ups 
reeiue;ste;el  that  the  Bureau  re;e]uire  !))e)re; 
i!)fe)r!))atie)!)  in  the;  written  ne)tice:, 
]);!rtie:ularly  ieelbrmatie)!)  ahe)ut  all 
available  le)ss  mitigatio!)  e)])tie)))s  fre)!n 
the  servie:er.  eletaileel  apj)lie:atio!) 
i!)strue:tie)))s  a!)ei  eligibility 
ree|uire;!))e;!)ts.  a!)el  fe)re;ede)sure;  re;fe;rral 
ele;aelli!)e;s.  ()!)e;  e:e)alitie)!)  e)f  e;e)!)su!))e;r 
aelve)e;ae:y  greeups  su])])e)rteel  the;  Bure;au's 
])re)pe)sal  te)  i!)eduele  !))e)ele;l  edause;s, 
e;xplai!)i!)g  that  they  we)ulel  !!)itigate;  the 
e:e)st  e)f  e;re;!ti!)g  written  !)e)tie:e  Ibrnes,  hut 
we)ulel  alse)  se;t  a!)  esseeitial  sta!)elarel  lor 
e:e)!)le;!)t  a!)el  le;ve;l  e)f  ele;tail,  anel  help 
e!!)sure;  that  all  he)rre)we;rs  ree;e;ive;  the; 
.sa!!)e;  i!)fe)r!))atie)!).  re;garelless  e)f  the  type; 
e)f  se;rvie:er. 

As  !)e)te;el  i!)  the  ])re)])e)sal,  the  Bureau 
se)ught  te)  e;stal)lish  !!)i!)i!))U!!)  sta!)elarels 
s)!ed)  that  se;rvie;e;rs  that  are;  alreaely 
pre)vieling  aelee|uate;  !)e)tie:e;s  e)f  le)ss 
!))itigatie)!)  e)])tie)!)s  weeulel  alre;aelv  he  i)) 
e:e)!))plia!)e:e;.  The;  Bure;au  is  !)e)t  aele)pti!)g 
sta!)el;!relize;el  written  !)e)tie:e:s  l)ee:ause 
the  Bureau  ce)!)ti!)ue;s  te;  l)e;lie;ve  a!) 
e)ve!  ly-])rese:riptive  written  ne)tie:e  !))ay 
!)e)t  ae:e:e)U!)t  for  the  variety  e)f  situations 
])e)sed  by  eleli!)e|uent  borrowers  e)r  the 
variety  of  le)ss  enitigatio!)  e)])tie)ns 
available  Ire)!))  inve;ste)rs  a!)el  guarantors. 
Thus,  the;  Bure;au  is  aele)j)ting  ge;nerallv 
a])plicahle  !))i!)i!))U!n  e;e)!)te;!)t 
reep!ire:!))e;!)ts  that  e;a!)  he;  taile)re;el  te)  a 
s])e;e:ifie:  situatie)!)s.  as  eliseaesseel  i))  !))e)re; 
eletail  i))  the;  see;tie)!)-l)y-se;e;tie)!)  aeealysis 
e)f  S  1024.30(1))(2)  hele)W.  As  elise:!!sse;el 
ahe)ve;  in  the;  se;e;tie)!)-l)y-se;e:tie)!)  a!)alysis 
e)f  ^  1024.30(h).  tl)e;  Bure;au  is  gn!!)ti!)g 
e;xe;!))ptie)!)s  fre)!))  ^  1024.30  for  s!))all 
se;rvie:e:rs,  se;rvie:e;rs  with  re;s])e;e:t  te) 
re;ve;r.se  !))e)rtgages,  a!)el  se;rvie:e;rs  with 
re;s])e;e:t  te)  anv  !))e)rtgi!ge;  le)a!)  fe)r  whied) 
the;  se;rvie;e;r  is  a  eiualifieel  le!)eler  <!s  that 
ten!)  is  elefineel  i!)  12  DFR  01 7.7000. 

The;  Bure;au  l)elie;ve;s  that  pe;r!))itti!)g 
.se;rvie:e;rs  te;  i!)e:e)r])e)rate;  relevant 
pe)rtie)!!.s  of  the  !)otie:e  re;e]uire;el  u!)ele;r 
S  1024.30(1))(1 )  i!)te)  other  elisedeesures 
that  alreaely  ineduele;  se)!))e;  e)r  all  e)f  the 
statements  re;e|uireel  by  §  1024.30(1))(2) 
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would  r(!du(:e  the  ])otential  tor  borrower 
contusion  otherwi.se  resnlting  troin 
(lu])licative  statements.  Accordingly,  the 
Uur(;au  has  added  comment  3t)(l))(2)-3 
to  clarify  that  servicers  may  satisfy  the 
nuinirement  to  ])rovi(le  the  written 
notice  l)y  grou])ing  oth(;r  notices  that 
.satisfy  the  content  nuiuirements  of 
§  1024.39(1)1(2)  into  the  same  mailing, 
provided  each  of  the  recpiired 
statements  satisfies  the  clear  and 
cons])icuous  standard  in  ^  1024. 32(a)(1). 

To  accommodate  existing  .servicer 
re(]uirements  and  ])ractices.  ])ropo.sed 
comment  39(h)(2)-l  explained  that  a 
.servicer  may  provide  additional 
information  heyond  the  proj)osed 
content  re(|uirements  that  the  servicer 
determines  would  he  l)eneficial  to  the 
l)orrower.  This  would  imdnde  any 
additional  disclosures  that  .servicers 
l)elieve  would  he  helpful,  such  as 
directing  borrowers  to  VVeh  sites.  In 
addition,  proi)osed  comment  39(l))(2)-2 
explained  that  any  color,  numl)er  of 
pages,  size  and  cpiality  of  paper,  type  of 
])rint,  and  method  of  reproduction  mav 
1)0  used  .so  long  as  the  disclosure  is 
clearly  legil)le.  The  bureau  is  a(h)])ting 
comments  39(l))(2)-l  and  39(l))(2)-2 
.sul)stantially  as  ))ropo.sed.  The  llnreau 
has  further  amended  ])ropo.sed  comment 
39(h)(2)-l  to  provide  that  servicers  mav 
provide  additional  information  that  the 
servicer  determines  would  he  heli)fnl 
"or  which  may  he  recpured  hy 
applicable  law  or  the  owner  or  a.ssignee 
of  the  mortgage  loan."  'I’he  Biirean  has 
added  this  language  to  clarify  that 
.servicers  may  |)rovide  additional 
content  that  may  he  nitpiired  hv.  for 
exam])le.  State  law.  The  bureau  lias 
revised  guidance  in  pro])o.sed  comment 
39(l))(2)-2  that  liad  clarified  that  the 
statements  required  hy  §  l()24.3n(h)(2) 
mu.st  he  “clearly  legible."  Instead, 
comment  39(h)(2)— 2  explains  that  the 
statements  required  hy  §  1024. 39(h)(2) 
must  satisfy  the  clear  and  ixmsjiicuous 
standard  in  §  1024. 32(a)(1).  The  bureau 
has  made  this  revision  in  order  to  clarifv 
that  the  §  1024.39(h)  written  notice  is 
subject  to  the  same  legibility  standard 
aj)])licahle  to  other  notices,  pursuant  to 
§  1024.32(a)(1). 

Finallv,  the  bureau  notes  that 
comment  MS-2,  which  provides 
commentary  that  is  generally  applicable 
to  the  model  forms  and  clauses  in 
appendix  MS.  clarifies  that,  except  as 
otherwi.se  sjiecifically  recpured, 
servicers  may  add  grajihics  or  it:on.s, 
such  as  the  servicer's  corporate  logo,  to 
the  model  forms  and  clauses.  Thus,  it  is 
unnecessary  to  include  a  comment  to 
§  1024.39(h)(2)  to  clarify  that  servicers 
may  include  corporate  logos.  The 
bureau  has  addressed  consumer  group 


comments  regarding  additional  content 
for  the  written  notice  below. 

Statement  Rncouraging  the  borrower  to 
(iontact  the  .Servicer 

bropo.sed  1024.39(h)(2)(i)  would 
have  recjuired  the  written  notice  to 
incdnde  a  statement  encf)uraging  the 
borrower  to  contact  the  servicer.  The 
bureau  did  not  receive  comment  on  this 
re(iuirement  and  is  ado])ting  it  as 
proposed,  rennmhered  as 
§  l()24.39(h)(2)(i).  As  noted  in  its 
l)roj)o.sal,  the  bureau  believes  that  a 
statement  informing  borrowers  that  the 
servicer  can  provide  a.ssistance  with 
respect  to  their  delinquency  is  necessary 
to  facilitate  a  discussion  between  the 
borrower  and  the  .servicer  at  the  early 
stages  of  delincpiency.  Many  borrowers 
do  not  know  that  their  servicer  can  lielj) 
them  avoid  foreclosure  if  they  are 
having  trouble  making  their  monthly 
j)ayments.  The  bureau  believes  a 
statement  encouraging  the  borrower  to 
call  would  hel])  remove  this  harrier  to 
horrower-.servicer  communication. 

lh'0])o.sed  c:omment  39(l))(2)(i)-l 
exj)lained  that  the  servicer  would  not  he 
re(]uired,  for  example,  to  specifically 
recpiest  the  borrower  to  contact  the 
servicer  regarding  any  |)articular  loss 
mitigation  o])tion.  I’lie  bureau  is  not 
adopting  this  comment  in  the  final  rule 
because  the  bureau  does  not  l)elieve  it 
is  nece.ssarv  in  light  of  comment 
39(h)(2)(iii)-l,  which  ex])lains  that 

1  ()24.39(h)(2)(iii)  does  not  recjuire  that 
a  s])ecific:  ninnher  of  exam])le.s  he 
disclosed  in  the  written  notice. 

(-ontact  Information  for  the  .Servicer 

To  facilitate  a  dialogue  between  the 
servicer  and  the  borrower,  proposed 
§  l()24.39(h)(2)(ii)  would  have  retjuired 
the  written  notice  to  include  the 
servicer's  mailing  address  and 
telephone  numl)er.  bropo.sed  comment 
39(h)(2)(ii)-l  had  explained  that,  if 
applicable,  a  .servicer  should  provide 
contact  information  that  would  put  a 
borrower  in  touch  with  .servicer 
])ersonnel  under  the  continuity  of 
contact  rule  at  §1024.40.  Under 
§  1024.40(a)(2),  .servicers  are  generally 
re(]uired  to  maintain  policies  and 
inocediires  that  are  reasonably  designed 
to  achieye  the  ohjectiye  of  ensuring  that 
a  servicer  makes  available  to  a 
delimiuent  borrower  tele])hone  access  to 
servicer  personnel  to  respond  to 
borrower  impuries  and.  as  applicable, 
a.ssist  with  lo.ss  mitigation  options  hy 
the  time  the  seryicer  proyides  the 
borrower  with  the  §  1024.39(h)  written 
notice,  hut  in  any  eyent  not  later  than 
the  4,'5th  day  of  a  borrower's 
deliiKjuency.  .See  the  section-hy-section 
analysis  of  §  1024.40(a)  below. 


The  bureau  is  moving  language  from 
comment  39(l))(2)(ii)-1  ti)  regulation  text 
to  clarify  that  .servicers  are  retjuired  to 
jnovide  the  telei)hone  ninnher  to  access 
.servicer  jtersonnel  assigned  luuler 
§  1024.40(a)  and  the  servicer's  mailing 
address.  The  bureau  believes  it  is  more 
a])])roi)riate  to  include  as  a  retjuirement 
of  §  1024.3t)(h)(2)(ii),  rather  than  as 
commentary,  that  servicers  must 
jirovide  in  the  written  notice  the 
tele|)hone  ninnher  to  access  continuity 
of  contact  jiersonnel.  The  bureau 
believes  that  including  this  contact 
information  will  helj)  direct  borrowers 
to  continuity  of  contact  jier.sonnel  who 
will  be  able  to  assist  delintjuent 
borrowers. 

brief  Descrijit ion  of  Lo.ss  Mitigation 
Ojitions 

brojiosed  §  1()24.39(l))(2)(iii)  would 
have  retjuired  that  the  written  notice 
intdutle  a  statement,  if  aj)j)lit:al)le, 
jirovitling  a  brief  tle.sta  ijition  of  lo.ss 
mitigation  ojitions  that  may  he  available 
from  the  servii:er.  brojioseil  ixmnnent 
39(h)(2)(iii)-1  exjilainetl  that 
§  1()24.39(h)(2)(iii)  iloes  not  mantlate 
that  a  .sj)et:ific  number  of  exanijiles  he 
tlisido.setl,  hut  exj)laineil  tlnit  borrowers 
are  likely  to  benefit  from  exanqiles  that 
jiermit  them  to  remain  in  their  homes 
anti  exanijiles  of  ojitions  that  woulil 
retjuire  that  borrowers  entl  their 
ownershij)  of  the  j)roj)ertv  in  ortler  to 
civoitl  foreclosure,  brojioseil  i:omment 
39(h)(2)(iii)-2  exjilainial  th.it  tin 
exanijile  of  a  lo.ss  mitigation  ojition  may 
he  tlesia  ihetl  in  one  or  more  .sentent:es. 
Proj)oseil  lannment  39(h)(2)(iii)-2  akso 
exj)laineil  that  if  a  .servii:er  offers  several 
lt)ss  mitigation  jirograms.  the  serviiair 
may  jirovitle  a  generii:  ilescription  of 
each  ojition  insteail  of  jiroviiling 
iletaileil  tlescrijitions  of  eat:h  jirogram. 
The  taimment  exj)laineil.  for  exanijile, 
that  if  a  servit:er  j)rt)\'itle.s  several  loan 
motlifitaition  jirograms,  it  may  sinijjly 
jirovitle  a  generit:  tlest;rij)tion  of  a  loan 
mollification. 

Many  tamsumer  atlvoi:at:y  groiqis 
retaimmentleil  that  .serviiaas  shoultl  he 
retjuiretl  to  jirovitle  iletailetl  information 
about  all  loss  mitigation  ojitions 
available  from  the  servicer.  One 
lamsinner  grouj)  reiamnneniletl  that 
.serviiaas  jirovitle  inilivitiually  tailoreil 
information  about  a  borrower's  ojitions 
tlejieniling  on  the  nature  of  the 
liorrower's  loan.  Another  reiamnneniletl 
that  servicers  he  required  to  inform 
borrowers  sjiecifically  what  t  vjie  of  loan 
they  have  and  what  ojitions  are 
available  to  them,  by  c.ontrast.  several 
indu.strv  commenters  recommended  that 
the  de.scrijition  of  loss  mitigation 
Ojitions  should  he  minimal,  as.serting 
that  lengthy  exjilanations  could  confuse. 
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overwlielni,  and  discourage  borrowers 
from  nuiching  out  to  their  .servicer.  One 
large  servicer  indicalcul  that,  in  its 
experience.  ])roviding  borrowers  with 
moni  generic  information  al)ont  loss 
mitigation  options  resulted  in  l)etter 
contact  rates  and  pnll  through  to 
completi!  loan  modifications.  One 
industry  commenter  recommended  that 
any  communication  regarding  loss 
mitigation  o|)tions  shonld  explicitly 
.state  that  all  loss  mitigation  options 
have;  (pialification  nupdrements  and  that 
not  all  options  an;  availal)le  to  all 
consumers  to  addre.ss  the  risk  that 
listing  options  that  art;  not  available  to 
certain  borrowers  could  l)e  perceived  as 
decej)tive. 

't  he  Bureau  is  adopting  ])ropo.sed 
^  l()24.3t)(h)(2)(iii)  and  the  associated 
commentary  substantially  as  propo.sed. 
'file  Bureau  is  amending  the  regnlatory 
text  of  pro]K)sed  ^  l()24.39(l))(2)(iii)  to 
re(|uire  that  .serviccus  are  reepdred  to 
descrilu!  only  "examples”  of  loss 
mitigation  options  that  mav  he 
available.  The  Bureau  has  made  this 
revision  to  clarify  the  nature  of  the 
r(!(pdrement,  consistent  with  projio.sed 
comment  3t)(a)(2)(iii)-l .  which 
explained  that  the  regulation  does  not 
mandate  that  a  sjiecific  number  of 
examples  Ik;  disclosed. 

At  the  time  the  Buniau  projio.sed  its 
early  intervention  reepurements  for  the 
Small  Business  Panel,  the  Bureau 
considered  reipdring  servicers  to 
|)rovide  a  brief  description  ofanv  loss 
mitigation  ])rograms  available  to  the 
borrower. However,  the  Bureau  did 
not  pro])o.se.  and  is  not  reipiiring  in  the 
final  rule,  that  servicers  list  all  of  the 
loss  mitigation  options  they  offer.  The 
Bureau  understands  that,  jnirsuant  to 
investor  or  guarantor  retpiirements. 
eligibility  criteria  for  certain  loss 
mitigation  options  are  complex  and  may 
depend  on  circum.stances  that  may  arise 
over  the  course  of  a  horrowcjr's 
deliiKpiency.  In  addition,  tin;  Bureau 
understands  that  loss  mitigation  options 
may  compri.se  several  programs: 

.servicers  may  have,  for  exam])le  several 
different  tyi)es  of  loan  modification 
options,  'file  Bureau  understands  that 
there  may  he  oj)erational  difficulties 
associated  with  explaining  subtle 
differences  among  the.se  programs  in  a 
written  notice.  Moreover,  the  Bureau  is 
conccMued  that  a  lengthy  written  notice 
may  undermine  the  intended  effec:t  of 
encouraging  borrowers  to  contact  their 
servicers  to  di.scuss  their  options.  The 
Bureau  is  not  retjuiring  servicers  to 
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provide  each  borrower  with  an 
individually  tailored  written  notice 
about  that  borrower's  o])tions  because 
the  Bureau  does  not  hedieve;  it  would  lx? 
j)racticahle  for  sta  victns  to  |)rovide  such 
a  notice  at  this  stage  of  a  l)orrow(;r’s 
delincpiency  or  without  additional 
information  about  a  horrowin’s 
particular  circumstances.  Instead,  the 
ifnniau  believes  borrowers  would  he 
better  served  by  servicer  coidinuity  of 
contact  ])(!rsomu!l  exjdainiug.  in 
accordance  with  policies  and 
procedures  renpured  under  §  1024.40(1)). 
the  various  loss  mitigation  options  for 
which  borrowers  may  he  eligible. 

In  lieu  of  providing  borrowers  with 
information  about  every  option,  the 
Bureau  proj)osed  that  the  written  notice 
contain  a  statement,  if  applicable, 
iidbrming  borrowers  how  to  obtain  more 
information  about  loss  ndtigation 
options  from  the  servicer,  as  well  as 
contact  information  for  housing 
counseling  resources  that  could  ])rovide 
borrowers  with  iidbrmation  about  other 
loss  mitigation  o])tions  that  might  not  be 
listed  on  the  written  notice.  As  adopted 
in  the  final  rule,  the  notice  must  also 
include  the  telephone  number  to  access 
servicer  personnel  assigned  under 
S  l()24.4()(a).  In  addition,  the  Bureau  has 
included  retpurements  in 

1024.4()(b)(1 )  for  servicers  to  establish 
])olicies  and  |)rocedures  reasonablv 
designed  to  achieve  the  objectives  of 
providing  accurate  information 
regarding  loss  mitigation  options. 
Bnrsuant  to  ^  l()24.38(b)(2)(ii).  .servicers 
must  also  establish  policies  and 
procedures  reasonablv  designed  to 
achieve  the  objective  of  identifying  all 
loss  ndtigation  options  for  which  a 
borrower  may  be  eligible.  For  these 
reasons  and  those  set  forth  in  the 
jn  oposal.  the  Bureau  is  ado])ting  the 
^  l()24.3t)(h)(2)(iii)  substantiallv  as 
propo.sed. 

The  Bureau  is  retaining  pro])osed 
comment  39(b)(2)(iii)-1 ,  which  explains 
that  §  l()24.3t)(b)(2)(iii)  does  not  reepdre 
that  a  S])ecific  number  of  exam])les  be 
disclosed,  but  that  borrowers  are  likelv 
to  benefit  from  examj)les  of  options  that 
would  permit  them  to  retain  ownership 
of  their  home  and  examples  of  o])tions 
that  may  nupiire  borrowers  to  end  their 
ownersld])  to  avoid  foreclosure.  The 
comment  further  exi)lains  that  a  .servicer 
may  include  a  generic  list  of  loss 
mitigation  options  that  it  offers  to 
borrowers,  and  that  it  may  include  a 
statement  that  not  all  borrowers  will 
(pialifv  for  all  of  the  listed  options, 
because  different  loss  ndtigation  options 
may  be  available  to  borrowers 
depending  on  the  borrower’s 
(pialifications  or  other  factors.  The 
Bureau  ])roposed  this  comment  to  avoid 


borrower  confusion  regarding  their 
eligibility  for  loss  mitigation  ojdions 
listed  in  the  materials.  The  Bureau 
agrees  that  servicers  should  be  able  to 
clarify  that  not  all  of  the  enumerated 
loss  mitigation  options  will  neces.sarilv 
be  available.  Huring  consumer  testing  of 
the  pro])osed  model  clauses,  all 
|)articipants  understood  that  the  fact 
that  they  received  this  notice  did  not 
mean  that  they  would  necessarily 
(pialify  for  these  options,  'f'be  Bureau  is 
adopting  this  comment  substantially  as 
pro])osed. 

The  Bureau  is  also  retaining  pro])osed 
comment  3t)(b)(2)(iii)-2  substantiallv  as 
propo.sed.  which  explains  that  an 
example  of  a  loss  mitigation  o])tion  may 
be  described  in  one  or  more  sentences 
and  that  if  a  ser\'icer  offers  several  loss 
ndtigation  programs,  the  servicer  may 
inovide  a  generic  descrijjtion  of  the  type 
of  o])tion  instead  of  ])roviding  detailed 
descrij)tions  of  each  program.  The 
Bureau  has  included  this  comment 
becau.se  the  Bureau  recognizes  that  there 
may  be  operational  difficulties 
associated  with  determining  how  to 
explain  s])ecialized  loss  ndtigation 
programs.  The  Bureau  recognizes  that 
loss  mitigation  o])tion.s  are  complex,  and 
in’oviding  cominohensive  explanations 
of  each  option  may  overwhelm 
borrowers  and  may  undermine  the 
iidended  effect  of  the  written  notice  of 
encouraging  borrowers  to  get  in  touch 
with  their  servicers  to  identify 
ap])ropriate  relief.  'I’he  Bureau  does  not 
believe  that  borrowers  would  benefit 
from  a  disclosure  with  voluminous 
detail  at  the  early  stage  of  ex])loring 
available  options.  Instead,  the  Bureau 
believes  that  servicers  should  jnovide 
borrowers  with  a  brief  ex])lanati{)n  of 
loss  mitigation  options  and  encourage 
borrowers  to  contact  their  servicer  to 
discuss  whether  any  options  may  be 
appro})riate. 

Explanation  of  How  the  Borrower  Mav 
Obtain  More  Information  About  Loss 
Mitigation  Options 

Proposed  ^  1()24.3!)(b)(2)(iv)  would 
have  reejuired  the  written  notice  to 
include  an  explanation  of  how  the 
borrower  may  obtain  more  information 
about  loss  ndtigation  options,  if 
a|)plicable.  Proi)osed  commeid 
3‘)(b)(2)(iv)— 1  explained  that,  at  a 
ndnimum,  a  servicer  could  complv  with 
this  requirement  by  directing  the 
borrower  to  contact  the  servicer  for 
more  information,  such  as  through  a 
statement  like,  “contact  us  for 
instructions  on  bow  to  a])plv.” 

Consumer  advocaev  grou])s 
recommended  that  the  Bureau  recpiire 
.servicers  to  identify  the  deadline  by 
which  borrowers  must  send  application 
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materials.  One  eonsumer  group 
indicated  that  a  re(]uirement  to  notify 
borrowers  of  application  deadlines  in 
tlie  written  notice  was  necessary  to 
coordinate  with  the  Ihireau's  proposed 
nuinireincmt  in  1024.41  (g)  that  only 
ap])lications  received  hv  tin;  .servicer’s 
(hiadline  are  suliject  to  the  prohibition 
on  Ibriiclosiin;  sal(!.s.  In  addition  to 
ai)i)lication  deadlines,  many  consumer 
advocacy  groups  recommended  that 
servicers  h(!  recpured  to  provide 
borrowers  with  eligil)ility  recpurements, 
an  a])plication  form  and  a])i)lication 
instructions,  along  with  a  clear  list  of 
re(]nired  docaimentation  necessary  tola; 
considered  a  com])lete  application, 
consistent  with  CSE  practice.  By 
contrast,  an  industry  commenter 
indicated  that  c:ommnnications  about 
loss  mitigation  o])tions  should  he  more 
general  in  nature  rather  than  jjrovide  too 
much  detail  that  might  overwhelm 
borrowers.  An  individual  consumer 
indicated  that  the  most  important 
element  of  the  notice  was  to  inform 
borrowers  who  they  could  contact  to 
discuss  their  options. 

While  th{!  Bureau  ajipreciates  that 
borrowers  may  benefit  from  knowing 
about  the  applicability  of  d(!adlines.  the 
Bureau  is  concerned  that  there  may  he 
o|)erational  difficulties  with  a 
nupurement  to  disclose  application 
deadlines  in  the  written  notice  at 
§  1024.39(1)).  Becan.se  the  Bureau  is  not 
recpiiring  servicers  to  disclose  in  the 
written  notice  all  loss  mitigation  options 
available  from  the  .servicer,  the  Bureau 
does  not  believe  it  would  he  appro])riate 
to  re(|uire  servic:ers  to  di.sclose  all  loss 
mitigation  a])plication  deadlines  that 
may  ajjply;  otherwi.se.  such  information 
could  he  confusing  to  borrowers. 
Moreover,  the  Bureau  is  concerned  that 
there  may  he  comprehension  difficulties 
associated  with  an  ex])lanation  in  the 
§  1024.39(1))  written  notice  of  the 
interaction  between  ap])lication 
deadlines  and  deadlines  in  the  Bureau's 
loss  mitigation  procedures  at  (5  1024.41. 
The  Bureau  believes  that  a  recjuirement 
to  specifically  identify  a])})lication 
deadlines  in  the  early  intervention 
notice  recpiires  further  analysis  by  the 
Bureau  to  address  the  concern  that 
disclosure  of  deadlines  occurring  far  in 
the  future  might  discourage  borrowers 
from  acting  (piickly  to  re.solve  a 
delimpiency.  See  the  discussion  below 
under  the  heading  “Foreclosure 
Statement”  for  more  di.scussion  of  the 
Bureau’s  concerns  about  borrower 
))ercej)tion  of  deadlines  in  the  earlv 
intervention  notice.  Further,  the  Bureau 
notes  that  servicers  must  maintain 
])olicie.s  and  ])rocedures  reasonably 
designed  to  ensure  that  servicer 


personnel  a.ssigned  to  a  borrower 
])nrsuant  to  §  l()24.4()(a)  j)rovide 
l)orrower.s  accurate  Information  about 
actions  that  the  borrower  must  take  to 
be  evaluated  for  loss  mitigation  options 
and  ap|)Iicable  lo.ss  mitigation  deadlines 
established  by  an  owner  or  a.ssignee  of 
a  mortgage  loan  or  §  1024.41.  See 
(j  l()24.4()(b)(l)(ii)  and  (v);  (?  1024.41 
(setting  forth  various  procedural 
recpurements  and  timeframes  governing 
a  servicer’s  consideration  of  a 
borrower’s  lo.ss  mitigation  ap|)lication). 
Finally,  hecau.se  the  Bureau  is  adoi)ting 
(?  1024.41(f)(1)  to  ])rohihit  servicers  from 
making  the  first  notice  or  filing  recpured 
by  applicable  law  unless  a  borrower’s 
mortgage  loan  is  more  than  120  days 
delincpient,  borrowers  will  have  more 
time  to  submit  lo.ss  mitigation 
applications  before  a  servicer  initiates 
the  foreclosure  process. 

The  Bureau  is  not  ado])ting  a  rule  to 
recpure  servicers  to  identify  ap])lication 
materials  in  the  written  notice.  At  the 
time  the  Bureau  |)ro|)osed  its  early 
intervention  recpurements  for  the  Small 
Busine.ss  Review  Panel,  the  Bureau 
considered  recpiiring  servicers  to 
})rc)vicie  a  brief  outline  of  the 
recpurements  for  cpialifying  for  any 
available  lo.ss  mitigation  ])rc)gram.s, 
including  ciocannents  ancl  other 
information  the  borrower  mn.st  provide, 
ancl  any  timelines  that  a])])ly.'  '^  The 
Bureau  did  not  ])rc)pc)se  reciniring 
serviciers  to  provide  this  level  of  detail 
because  each  loss  mitigation  c)])tic)n  may 
have  its  own  specafic:  docaimentation 
recpurements  ancl  servicers  may  he 
unable  to  provide  comprehensive 
application  instructions  generally 
apj)lic:ahle  to  all  ojitions.  Additionally, 
because  the  Bureau  had  pro])C)secl  that 
serviciers  ])rovide  only  exam])les  of  loss 
mitigation  options  in  the  written  notice, 
the  pro])C),sal  noted  that  detailed 
instructions  for  only  the  listed  ojitions 
may  not  he  useful  for  all  borrowers,  'rhe 
Bureau  believes  .setting  cionsistent  ancl 
streamlined  recpurements  best  acdiieves 
the  cientral  pnr])C)se  of  the  early 
intervention  noticie,  whic:h  is  to  inform 
borrowers  that  help  is  available  and  to 
encourage  them  to  cxmtact  their  servic;er. 
In  addition,  the  Bureau  uuder.stands  that 
not  all  lo.ss  mitigation  ojjtions  are 
necessarily  ajcpropriate  for  every 
borrower.  The  Bureau  is  c:c)nc:erned  that 
a  recpurement  to  provide  applic;atic)n 
materials  for  all  ojctious  listed  in  the 
notice  might  he  overwhelming  for 
borrowers  at  this  stage  in  the  ])rc)c;e.ss. 
Servic:ers  might  have  multiple  loss 
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mitigation  options  and  eac:h  may  have 
its  own  docaimentation  recpurements.  A 
recpiirement  to  prc).s])ec;tively  discdose 
all  docaimentation  recpurements  for  all 
listed  c)])tic)ns  c:ould  prove  voluminous. 
Additionally,  a  borrower’s  eligibility  for 
options  depends  on  the  borrower’s 
c:ircannstanca;.s  as  well  as  the  stage  of 
delincpiency,  ancl  the  Bureau  believes 
servica;r.s  or  housing  cacunselors  are  he.st 
suited  to  advising  borrowers  about  their 
options  during  a  live  c;onver.satic)u. 

The  Bureau’s  c:c)utinuity  of  c;c)Utac:t 
recpurements  are  designed  to  assi.st 
borrowers  who  are  provided  the 
§  1024.39(1))  written  notica;  or  who  reac:h 
a  c;ertain  .stage  of  clelincpienc:y.  The.se 
recpurements  are  designed  to  ensure 
.servicers  have  servicer  j)er.sc)nnel 
dedicated  to  guiding  suc:h  borrowers 
through  the  lo.ss  mitigation  applic;ation 
prc)c:ess.  Pursuant  to  §  1024.40(a), 
.servicacrs  must  maintain  ])olicie.s  ancl 
proc.'eclures  that  are  rea.sonably  designed 
to  acdiieve  the  objective  of  making 
available  to  a  delincpient  borrower 
tele])hone  ac:c:ess  to  servicer  ])er.sc)nnel 
to  respond  to  the  borrower’s  incpiiries 
and,  as  applicable,  assi.st  the  borrower 
with  lo.ss  mitigation  options  to 
borrowers  by  the  time  the  .servicer 
provides  the  borrower  with  the 
§  1024.3‘)(b)  written  notica;  hut  iu  any 
event  no  than  the  4.')th  clay  of  a 
borrower’s  delincpiency.  Pursuant  to 
(i  l()24.4()(h)(l),  the  Bureau  lias  .set  forth 
ohjecdives  that  .servicair  iiolicaes  ancl 
procaidures  for  camtinuity  of  camtac:! 
personnel  must  he  reasonably  designed 
to  ac;hieve.  rhese  objectives  incducle 
providing  acaairate  information  about 
loss  mitigation  ojitions  available  to  a 
borrower  from  the  owner  or  assignee  of 
a  mortgage  loan:  actions  the  borrower 
nni.st  take  to  he  evaluated  for  suc;h 
options,  including  ac:tion.s  the  borrower 
iiiu.st  take  to  submit  a  caimplete  loss 
mitigation  apj)lic:ation,  as  defined  in 
(51024.31,  ancl,  if  applicable,  actions  the 
borrower  must  take  to  ajipeal  the 
servic:er’s  determinatiou  to  deny  the 
borrower’s  lo.ss  mitigation  ap])lic:atic)n 
for  any  trial  or  jiermanent  loan 
mc)clific:atic)n  jirogram  offered  by  the 
.servic;er:  the  status  of  any  lo.ss 
mitigation  a])])lic:ation  that  the  borrower 
has  .submitted  to  the  servicer;  the 
c:irc:um.stance.s  under  whic:h  the  .servicer 
may  make  a  referral  to  fc)rec:lc)siire;  ancl 
applic:ahle  lo.ss  mitigation  deadlines 
established  by  an  owner  or  a.ssignee  of 
a  mortgage  loan  or  (5 1024.41.  The 
Bureau  believes  the.sc;  recpurements  will 
help  ensure  borrowers  rec;eive  ac;curate 
information  about  how  to  submit  a 
c:omplete  lo.ss  mitigation  a|)])lic:atic)n. 

Of  c:c)ur.se,  servicers  may  choose  to 
provide  ai)i)lic:atic)n  materials  with  the 
written  nc)tic:e.  Ac;c:ordinglv,  the  Bureau 
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])roj)().sed  conunenl  39(l)K2)(iv)-l  to 
explain  that,  to  expedite  tlu;  borrower’s 
timely  apj)li(;atioii  lor  any  loss 
mitigation  o])tions,  servicers  may  wish 
to  provi(l(!  more  detailed  in.structions  on 
how  a  borrower  could  apply,  such  as  hv 
listing  nipresjmtative  documents  the 
borrower  should  make  available  to  the 
.servicer,  such  as  tax  filings  or  income 
.statements,  and  by  i)roviding  estimates 
for  when  the  siu  vicer  expects  to  make  a 
decision  on  a  loss  mitigation  o|)tion. 
I’ropo.sed  conummt  3‘)(l)K2)(iv)-l  also 
])rovided  that  serviccirs  may  supphnmmt 
the  written  notice  with  a  lo.ss  mitigation 
application  form,  'riie  Bureau  is 
adopting  this  comment  substantially  as 
proj)o.sed  in  the  final  rule. 


Foreclosure  Statement 


Bro|)osed  §  l()24.39(h)(2)(v)  would 
have  recpiired  that  the  written  notice 
include  a  statement  explaining  that 
foreclosure  is  a  legal  process  to  end  the 
borrower's  ownership  of  the  property. 
Bropo.sed  l()24.3‘)(l))(2)(v)  also  would 
have  riMpunul  that  tin;  notice  include  an 
estimate  of  how  many  days  after  a 
missed  payment  the  scn  vicer  makes  the 
relmral  to  foreclosun;.  The  Bureau 
propo.siui  to  clarify  through  conummt 
3‘)(l))(2)(v)-l  that  the  servicer  may 
(ixplaiu  that  the  fonudosun!  ])rocess  mav 
vary  depending  on  the  circum.stances, 
such  as  the  location  of  the  borrower’s 
prop(!rty  that  secures  the  loan,  whether 
th(!  borrower  is  covered  hv  tin; 
Serviceinemhias  (iivil  Relicjf  Act.  and 
th(!  recpiirements  of  the  owner  or 
assignee  of  the  borrower's  loan.  The 
Bureau  also  projicxstul  to  clarify  through 
comment  3U(h)(2)(v)-2  that  the  servicer 
may  (jualily  its  estimates  with  a 
.statement  that  different  timelines  may 
vary  depending  on  the  circumstanc:es. 
such  as  those  listed  in  comment 
3‘)(h)(2)(v)-l.  Proposed  comment 
3‘)(hj(2)(v)-2  also  explained  that  the 
•servicer  may  provide  its  estimate  as  a 
range  of  days. 

(Consumer  advocacy  groups  and 
indu.strv  commenters  were  generallv 
divided  over  whether  servicers  should 
he  nupured  to  ])rovide  information 
about  foreclosure  in  the  written  notice, 
although  one  indu.strv  trade  group 
supported  such  a  reciuirement.  .Several 
industry  commenters  sui)i)orted  the 
Bureau’s  propo.sal  to  ])rovide  an 
estimated  range  of  dates  for  wlum 
foreclosure  may  oc;cur.  citing  the  need 
to  he  Ilexihle  in  light  of  unforeseen 
circumstances  and  tin;  varied v  of 
timelines  in  which  a  foreclosure!  e:e)ulel 
pre)e:e!e!el  in  light  e)f  the  nature  of  the 
pre)pe)rly.  Howe!ve:r.  other  inelustrv 
e:e)mme!nters  were  e;e)ncerneel  that 
inclueling  any  range  may  he  tex) 
inaexairate  to  provide  meaningful 


guidane:e  te)  heerreewers  l)ee:;iu.se  e)f  the 
Viiriedy  e)f  faedeers  theit  e;e)idel  influemea!  ;i 
fe)ree:le)seire:  reifeareil.  One  large  se:rvie;er 
explaine:el  theit  .sen  vieieirs  elei  neit  tyjileaillv 
rewienv  ae:e:e)unls  feir  eir  pursue 
feireudeisurei  until  mue;h  leileir  in  <i 
heirreiweii’s  elelineiuene;y  emel  that 
inedueling  infeirmatiem  ahenit  iore:e:le)Sure! 
cemlel  he:  e:e)n.slrue:el  as  a  thre:at  tei  take: 
aeitiem  that  is  neit  like:ly  tei  ha|)])e:n  until 
mue:h  later.  Amither  inelustrv 
e:e)mme:nte:r  ami  a  traele  gremp  e:xi)re:sse:el 
e'.e)ne:e:ru  that  re:eiuiriug  preisjieeedive 
elisedeisure:  eif  ])e),ssihle:  fe)re:e:le)sure: 
timeline:s  eauilel  le:ael  tei  litigatiem  if  the: 
informatiem  turueel  out  to  he  ineu:eairate:. 
By  eamtrast,  senne  ea)nsume:r  aelve)e:ae:y 
grenijis  re:e:omme:mled  that  the  notiea:s 
shemlel  ineduele:  a  narreiwer  fe)re:e:le)sure 
timeline.  .Semu:  eainsumer  aelveieaicy 
gremjis  also  helieveel  it  was  apjireipriate 
te)  make  .serviea:rs  ae:ea)unteil)le:  te)  their 
estimeites.  .sue;h  as  hv  i)re)hil)iting 
se:rviea:rs  fre)m  initiating  fore:e:le)sure: 
e:arlie:r  than  the:  timeline:  in  the:  ne)tie:e:. 

Inelustrv  e:e)mmeute:rs  anel  eaensumer 
aelve)e:ae:y  greeups  we:re:  alse)  elivieleel  e)ve:r 
whedher  the:  e:.stimate:el  fe)re:e:le)sure: 
timeline:  we)ulel  unde:rmine:  the  ])ur])e)se: 
e)f  the:  e:arly  iute:rve:ntie)n  ne)tie;e:.  .Se:ve:r<d 
inelustrv  ea)mme:nters  eexjeree.sseeel  ea)ue:e:rn 
that  a  fe)ie:cle)sure:  timeline:  e:stim;ite: 
e:e)ulel  eaenfii.se:  l)e)rre)we:rs  inte)  l)e:lie:ving 
that  the  referral  ekite  is  the:  hist  elay  leer 
le)ss  mitigatie)!!  e)|)tie)ns  whe:re:;is  he:lp 
may  he:  available:  e!ve:n  afle!r  the: 
fore:e:le)sure:  re:ferral  elate.  One:  e)f  the:.se: 
e:e)nnne:nte:rs  re:ea)mmeneleel  that  the: 
Bure:;iu  aeld  epmlilying  language:  te) 
eielelress  ea)ma:rns  that  a  fe)re:e:le)sure: 
timeline:  estim.ite:  eaeulel  misle:ael 
l)orre)we:rs  inte)  l)e:lie:ving  they  hael  me)re: 
time:  te)  teike  iiedie)n  te)  avoiel  fore:e:le)Sure:. 

(]e)nsunu:r  aelve)e:acy  groups,  on  the 
other  hanel,  heelieved  that  a  me)re 
eletailed  ne)tie:e  al)e)ut  the  fore:e;le)Sure 
])roe:e.ss  e;e)uld  .serve:  an  eelue;atie)n;d 
funedieen.  One  e;e)nsumer  aelve)e::icy  group 
ree:e)mme:neleel  preevision  of  ele:taile:el. 
.Stiite:-.s])ee;ifie:  fore:e:le)sure:  timelines 
tailoreel  to  the:  he)rre)we:r’.s  re:siele:ne:e. 

One  ce)alitie)n  of  e:e)nsumer  <ulve)e:iie:v 
gre)ups  re!e:e)nnne:nele:el  theit  the: 
fore:e:losure:  stale:me:nt  shendel  jiroviele: 
meire:  e:xplanatie)n  e)f  the  steps  oe;e;urring 
in  the:  fe)re:cle)sure  pre)e:es.s,  smeh  as  a 
ele:.se:riptie)n  e)f  e:ourt  proe:e:dure!s  anel  a 
sheriffs  .sale:  that  e)e:cur  in  juelieaal 
fore:e:le).sure:  juriseliediems;  this  group 
e:xplaine:el  that  he)rre)we:r.s  are:  e)fte:n 
e'.e)uiu.se:el  ahenil  he)w  fe)re:e;le)sure: 
re:fe:rrals  are  relate:el  te)  the:  aedual  sale:  e)f 
the:ir  he)me:.  This  group  of  aelve)e:eite:.s  alse) 
e:x])laine:el  that  infe)rmatie)n  when 
fe)re:e;le).sure:  will  start  anel  enel  is  alse) 
impe)rtant  in  ne)n-juelie:ial  fe)re:e;le).sure 
juri.seliedie)n.s,  where:  the  fe)rt:e;le).sure: 
|)re)e:e:s.s  e:an  e)e:cur  quie:kly  ami  with 
fe:wer  e)])pe)rtunitie:.s  fe)r  l)e)rre)we:rs  to 


ol))e:ed.  In  aeielitie)n.  this  gre)up  e)f 
aeive)e:ale:.s  re:e:e)mme:nele!el  that  the:  Bure:au 
she)ulel  .spe:e:ify  a  minimum  ])t:rie)el  e)f 
time:  he:twe:e:n  a  misseel  ])avme:nt  anel  the: 
elate:  e)n  whiedi  fe)re:e:le).sure:  mav  l)e:gin. 

The:  Bureau  ne)te:.s  at  the:  eeutset  thiit 
he:e:iiuse:  the:  Bure::iu  is  aelopting 
§1024.41(0(1)  te)  elelav  fe)re:e;le).sure: 
refernils  until  120  ehiys  afte:r:i  mis.se:ei 
piiyme:nt.  the:re:  is  le.ss  risk  e)f  he)rre)wer 
e:e)nfusion  ;il)e)ut  when  Ibreeedosiire:  niiiy 
he:gin.  .Se:edie)n  1024.41(f)(1)  is  eliscus.se:el 
in  me)re:  ele:tail  l)e:le)w  in  the  eipplieuihle 
.se:edie)n-l)y-.se:edie)n  aneilvsis. 

Ne)ne:lhe:le.s.s.  while:  ii  single:  feereedeesure: 
eieaelline  weeulel  minimize:  e;e)mpliance 
issues  are)unel  ])otentially  inae;e:urate: 
e:stim<ites,  the:  Bureau  is  ce)ne:e:rneel  that 
re:epiiring  fe)re:e:le)sure  infeermatieen  in  the: 
written  exirly  interventieen  notie:e  may 
e:au.se:  l)e)rre)we:r  e:e)nfusie)n  anel  may 
pe).ssil)lv  elise:our;ige  heerrowers  fre)ni 
.se:e:king  e:arly  assistance.  In  adelitieen,  an 
e:xi)laniitie)n  that  a  .se:rvie:e:r  will  ne)t 
initiate:  fe)re:e:losure  until  the:  120th  ehiy 
e)f  ele:line]uene:y  may  suggest  te)  .se)me 
l)e)rre)we:rs  that  theey  e;einne)t  submit  a  le)s.s 
mitigiitie)!)  iip])lie:atie)n  <ifte:r  the: 
initiatieen  e)f  fe)re:e:lo.sure:.  whiedi  may  ne)t 
ne:e:e:.ssarilv  he:  the  e:a.se!.  See 
§  1024.41(g). '■<» 

During  e:e)n.sume:r  testing  of  the:  me)ele:l 
edauses.  piirtiedj)imt.s  hael  :i  mixe:el 
re:iiedion  te)  the  iore:ede).sure:  .state:me:nt. 
whiedi  inedmleel  an  eistimateel  timeline 
lor  when  foreedeisure  may  begin.  The: 
state:nie:nt  te:.ste:ei  a  tinie:line  that 
e:xplaine:el  feireedeisure  eienilel  eiexair  00- 
l.'iO  elays  eifter  a  misseel  p;iynient.  All 
l);utied]);uit.s  unelersteieiel  hefeire  reaeling 
the:  statement  that  feireiedeisure  was  ;i 
pre)ce:s.s  threiugh  whiedi  their  le:nele:r 
exmlel  take  their  liemie  if  they  eliel  not 
make  their  mortgage:  payments. 

With  re:s])e:ed  tei  the  e.stiniate:d  timeline 
for  when  foreedosure:  may  he:gin.  some: 
thought  that  the:  e:.stimiited  timeline 
ineiint  nothing  woulel  haiipen  before 
that  elate,  elespite  the  faed  that  the  edause 
stateel  that  the  |)re)e:e:.ss  “may  he:gin 
e:arlie:r  eir  later.’’  While  .senne 
jiarticipants  appe:are:el  tei  he:  meitivateel  to 
aed  epiickly  heexiuse:  eif  the:  foreedosure: 
steitement,  eithers  ce)nmie:nte:el  that  the: 
e:stiniate:el  timeline  implieel  that  it  was 
less  imiiendant  te)  aed  inime:eliate:lv 
heexiu.se  theere:  weeulel  he:  a  perieeel  e)f  time 
eiuring  whiedi  they  wenilel  he:  .safe:  frenii 
fore:ede).sure:.  One:  p;utied])<uit  felt  streniglv 


"“.S(!(:lic)ii  ie):i4.41(^)  ■’OiUMiillv  pr()vid(!s  lliiil,  it 
ii  lioiTowor  siilmiits  <i  (:()inpl(!l(!  los.s  miligalion 
application  ali(M-  a  .scrvicia'  lias  made  the  first 
foreclosure  filiiifi  hut  more  than  M  (lavs  liefore  a 
scheduled  or  anlici))ated  foreclosure  sale,  a  servicer 
may  not  move  for  foreclosure  judi^meut  or  order  of 
sale,  or  conduct  a  foreclosure  sale  until  a  horrower 
is  uotihed  (d  the  horrower's  iueligihilitv  for  a  loss 
mitigation  options,  the  horrower  rejects  a  loss 
mitigation  offer,  or  the  horrower  fails  to  perform  as 
agreed  under  an  option. 
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that  if  it  were  true  that  the  foreclosure 
process  could  start  in  less  than  !)()  days, 
then  the  reference  to  the  t)()  to  l.'iO  day 
time  period  shonld  he  removed  from  the 
clause  because  it  was  misleading. 

The  Ihiniau  is  not  finalizing  the 
|)roi)osed  recjnirement  that  .servicers 
notify  borrowers  about  foiHudosure  in 
the  writttm  notici;.  While  the  Bureau 
agrees  that  the  early  intervention 
written  notice  conld  serve  an 
(ulucational  function  with  regard  to  tlu; 
foreclosure  j)roc;ess.  the  Bureau  believes 
a  requirement  to  notify  borrowers  about 
the  foreclosure  |)rocess  in  tin;  written 
early  intervimtion  notice  njquires 
further  evaluation  by  the  Bureau 
because  of  the  risk  tliat  such  a 
di.sclosure  conld  he  percchved  as 
confusing  or  negatively  by  horrowcirs, 
and  may  discourage  some  borrowers 
from  reaching  out  to  their  .servicer 
promptly.  As  the  Bureau  noted  in  its 
j)roposal,  (hiring  the  Small  Business 
Review  Panel  outreach,  .some  small 
.servicer  repre.sentatives  explained  that 
information  about  foreclosure  is 
typically  not  jirovided  until  after  loss 
mitigation  o])tions  have  been 
ex])lored:  and  during  consumer 

te.sting,  several  iiarticijiants  indicated 
that  the  tone  of  the  foreclosure 
statement  seemed  at  odds  with  the  tone 
of  the  rest  of  the  clauses  encouraging 
borrowers  to  resolve  their  deliiuinencv 
as  soon  as  possible.  Further,  the  Bureau 
is  concerned  that,  given  the  variation  in 
State  foreclosure  jirocesses,  a 
pre.scriptive  recjiiirement  to  ex])lain 
foreclosure  may  either  result  in 
exjilanations  that  are  too  generic  to  he 
useful  or  too  comjilex  to  he  easily 
nnder.stood.  Accordingly,  for  the 
reasons  set  forth  above,  the  Bureau  is 
removing  the  propo.sed  retiihrement  that 
servicers  provide  information  about  the 
foreclosure  jirocess  in  the  written  early 
intervention  notice. 

Although  the  Bureau  is  not  finalizing 
the  niqnirement  for  servicers  to  ]n'ovide 
a  statement  describing  foreclosure  in  the 
written  notice,  the  Bureau  agrees  that 
SOUK!  borrowers  would  hemd'it  from 
receiving  information  about  foreclosure 
at  the  time  of  receiving  information 
about  loss  mitigation  options.  Such 
information  could  helj)  some  borrowers 
understand  their  choictrs  they  face  at  the 
early  stages  of  delimpiency.  I  he  Bmxian 
hcdieves  tin;  ixHjnirements  to  include 
contact  information  for  housing 
counselors  and  servicer  personnel 
assigned  under  §  1024.4()(a)  will  helj) 
addnjss  potential  information 


l)..S.  (loiisimiiir  Tin.  I’rol.  liuniini. 
llrjwil  of  the  Snutll  Biisinrsn  I’cincl  on 

d-'l’IS's  I’roposols  I  ’ndor  (^onsidcrotion  far  Morl^ngt^ 
.S'cn7<7a”  lUdvimiking.  :tl  ()un.  1 1.  2012). 


shortcomings  of  the  written  notice. 
Pursuant  to  §  l()24.4()(l))(l)(iv),  servic(;rs 
must  have  i)olicies  and  proccnlures 
reasonably  designed  to  ensure  that 
servic(;r  continuity  of  contact  personnel 
])rovide  accurate  information  about  the 
circnm.stances  under  which  horrowcirs 
may  he  referrcul  to  fonudosun;. 
Accordingly,  for  tin;  nni.sons  di.scns.sed 
above,  the  Bureau  is  not  finalizing 
l)ropos(!d  §  1024.3?)(l))(2)(iv)  or  model 
clause  M.S-4(D).  which  contaiiuKl 
language  illustrating  the  fonudosnre 
statement. 

Contact  Information  for  Housing 
(k)unselors  and  State  Housing  Finance 
Authorities 

Propo.sed  ^  l()24.39(l))(vi)  would  have 
rcxjnired  the  written  notice  to  include 
contact  information  for  anv  State 
housing  finance  authority  for  the  State 
in  which  the  horrow(!r's  property  is 
located,  and  contact  information  for 
eitlu!!'  the  Bureau  li.st  or  the  HDD  list  of 
hom(!ownershij)  counselors  or 
counseling  organizations. 

With  respiict  to  contact  information 
for  hom(!owner.shi|)  counselors  or 
counseling  organizations,  the  Bureau 
pro])osed  to  recjuin!  similar  information 
l)ertaining  to  housing  counseling 
rcisonrces  that  wouhl  1)(;  r(;(iuired  on  the 
ARM  interest  rate  adjustment  notice  and 
the  periodic  statement,  as  provided  in 
the  Ihireau’s  2012  'I’lLA  Mortgage 
Servicing  Propo.sal.'^’*'  For  tlu!.se  notices, 
the  Bureau  did  not  projjose  that 
servicers  include  a  list  of.sp(!cific 
housing  counseling  ])rograms  or 
agencies  (other  than  the  State  housing 
finance  authority,  di.scussed  l)(!low),  luit 
inst(;ad  that  stirvicers  ])rovide  contact 
information  for  either  the  Bureau  list  or 
the  HDD  list  of  homeownershi|) 
counselors  or  coun.seling  organizations. 
The  Bureau  solicited  comment  on 
whether  the  written  early  intervention 
notice  should  include  a  g(!neric  list  to 
access  counselors  or  coun.seling 
organizations,  as  proposed  here,  or  a  list 
of  sp(!cific  coun.selors  or  coun.seling 
organizations,  as  was  propo.sed  in  the 
2012  HOEPA  Proposal.  ■'■>  I 


Son  pri)|)(>s(!(l  Kc^u  lilt  ion  7.  SS  I  ()2(i.2(l((l)  iinil 
l()2().41((l)(7)  in  till!  Hiirnau's  2012  111. A  M()rlj;ii}>(i 
.Si'i  viciii”  I’ropcisiil. 

1  111!  201.1  I  lOM’A  I'iiiiil  Kulc.  which,  iimoiif^ 
other  things,  iinphnnonts  Kl'iSI’A  .section  .Stc). 
which  reipiires  lenders  to  iirovide  iippliciints  ot 
tedenillv  related  mortgage  loans  with  ii  "reiisoniihlv 
complete  or  npdiited  list  ot  homeownership 
counselors  who  are  certilied  pnrsnant  to  section 
lOti(e)  ot  the  Housing  and  lirhan  Development  .\ct 
ot  Ul()ti(12  ll..S.(;.  1 7tUx(e))  iind  loc.ited  in  theiireii 
otthe  lender."  Hie  list  provided  to  applicants 
pursmint  to  this  reipiirement  will  he  ohtiiined 
through  <1  Itureiiu  Weh  site  Bureiiu  or  diita  niiide 
availiihle  hy  the  Bureau  or  HUD  to  compiv  with  this 
re(|uirement. 


Some  consumer  advocacy  groups 
recommended  that  the  Bureau  retpiire 
that  servicers  provide  a  list  of  sjiecific 
cotmselors  or  HDD-certified  agencies, 
citing  the  need  to  protect  borrowers 
agitinst  so-called  “foreclosure  rescue” 
scams,  and  one  organization 
recommeiuhul  that  the  Bureau  retiiiire 
servicers  to  refer  borrowers  directly  to 
specific  counselors  upon  the  borrower’s 
retpiest.  Industry  commenters  expre.ssed 
support  for  the  propo.sed  re(|uirement  to 
provide  generic  contact  information  for 
borrowers  to  access  a  li.st  of  counselors. 
One  indu.stry  commenter  was  concerned 
that  riKjuiring  servicers  to  jirovide  a  li.st 
of  coun.selors  would  require  fnupient 
updating  by  servicers  to  ensure  the 
accuracy  of  the  notice.  In  addition,  the 
commenter  was  concerned  that 
])roviding  a  list  of  counselors  could  be 
construed  as  the  .servicer  advocating  for 
a  particular  counselor.  One  housing 
counseling  organization  and  an  industry 
commenter  explained  that  some  States 
already  riKpiire  that  servicers  provide  a 
list  ofnonjirofit  housing  coun.seling 
agencies  at  the  time  of  sending  a  written 
foreclosure  notice.  'I’lie  housing 
counseling  organization  recommended 
that  the  final  rule  nujuire  servicers  to 
provide  a  li.st  of  HDD-a|)|)rov(!d 
non|)rofit  coun.seling  agencies  in  the 
written  notice,  while  the  industrv 
commenter  was  concerned  about 
complying  with  overlapping 
re(|uirements. 

During  the  fourth  round  of  consumer 
testing  in  Philadelphia,  all  partici])ant,s 
indicated  tlu;y  w(!re  likely  to  take 
advantage  of  the  contact  information 
contained  in  the  notice,  although  they 
indicated  they  would  try  to  contact  their 
hank  first. .Several  ))articipants  said 
that  they  would  contact  HDD  or  Ihe 
State  housing  finance  agency  if  they 
were  not  .satisfied  with  the  assi.stance 
they  got  from  their  hank.  (3ne 
partici])ant  indicated  that  this  contact 
information  would  be  useful  to  help 
verify  that  information  j)rovided  by  the 


'  During  consimmr  lusting.  |)artii:i|)imts  rnlorrod 
cdllixpiiiillv  Id  thdir  "hank."  Tim  Bni'nau  (Ions  not 
Imliiivd  this  rnrincls  compmlmnsidii  ililiic.nllins  with 
rdspnc'.l  Id  till!  jiarlv  hdirdwnrs  mnsi  cdiitact.  Dining 
tdsling  wimn  askad  wimllmr  llm  larms  "siirviian" 
and  "landar"  warn  idantical.  parlicipanis  indicatad 
that  lhav  wara  not. 

'"■  ‘Macid  laslad  a  slalamani  including  HDD's 
hdiising  cdimsaldr  list  and  |ihdna  nnmhar  hacansa. 
at  lha  lima  dITasling.  tha  Bnraan  dill  mil  hava  a  wall 
sita  ciintaining  this  inldrinatidn.  Tha  Bnraan 
haliavas  ciinsninars  wiiiild  hava  lha  sama  raactiiin 
it  tha  Bnraan's  ciintact  inliirmaliiin  wara  lislad 
inslaad  iil  HDD's. 

'"’'.\l  lha  lima  iilTasling.  lha  Bnraan  laslad 
clan.sas  that  incindad  ciintacl  intiirmalidn  hir  a  .Stata 
hdiising  linanca  aganev.  as  tha  Bnraan  wiiiild  hava 
raipiirad  Id  ha  lislad  iindar  prd))dsad 
U)24.:i<l(h)(2)(vi). 
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hauler  was  accurate  and  followed  legal 
guidelines. 

The  Bureau  is  adopting  the 
r(!(|uireinent  suhstantially  as  proposed. 
rennmhenMl  as  §  l()24.3‘)(h)(2)(v)  from 
S  l()24.39(h)(2)(vi).  Section 
l()24.35)(h)(2)(v)  nupiires  .servicers  to 
include  in  the  written  notice  the  \V(;1) 
site  to  access  (iither  tlu;  Bureau  list  or 
the  1 11  ID  li.st  of  hoineownership 
counsidors  or  connscding  organizations, 
and  the  HUD  toll-fnie  telephone  number 
to  access  hoineownership  counselors  or 
counseling  organizations. The  Bureau 
is  modifying  the  propo.sed  recinirement. 
which  would  have  recjiiired  servicers  to 
li.st  either  the  HUD  telephone  nnmher  or 
a  Bureau  tele|)hone  numher.  In  the  final 
rule,  the  Bureau  is  recjuiring  servicers  to 
list  the  HUD  telephone  numher  hut  not 
a  Bureau  telephone  numher  because  the 
Bureau  believes  the  HUD  telephone 
numher  that  currently  exi.sts  provides 
adecpiate  access  to  approved  counseling 
re.sonrces. 

As  noted  in  its  jiroposal.  the  Bureau 
believes  that  delimpient  borrowers 
would  benefit  from  knowing  how  to 
access  housing  coun.selors  because  some 
borrowers  may  he  more  comfortable 
discussing  their  ojitions  with  a  third- 
party.'^’"’  In  addition,  a  housing 
coun.selor  could  ])rovide  a  borrower 
with  additional  information  about  loss 
mitigation  options  that  a  servicer  mav 
not  have  listed  on  the  written  notice. 

The  Bureau  al.so  believes  the  contac:t 
information  to  access  the  HUD  or 
Bureau  li.st  would  provide  borrowers 
with  access  to  (pialified  coun.selors  or 
counseling  organizations  that  could 
counsel  borrowers  about  potential 
foreclosure  nj.scue  scams.  While  the 
Bureau  agre«!s  that  horrowiirs  mav 
Ixmefit  from  a  li.st  of  specific  counseling 
organizations  or  coun.selors.  the  Burcian 
also  believes  that  there  is  value  in 
ke(!ping  the  contimt  recjnirements  in  the 
written  m)tice  flexible  to  ensure  the 
notice  is  able  to  accommodate  existing 
n’tpiirements,  such  as  .State  laws,  that 
may  overlap  with  the  Bunxiu's 
nupiirements.  The  Bureau  believes  that 
])roviding  borrowers  with  the  Web  site 
addre.ss  for  (uther  the  Bureau  or  HUD 
li.st  of  homeownershij)  counseling 
agencies  and  programs  would 

Ill!l)  list  is  aviiiliil)l(!  at  lUlj):// 
n  w  w  .hiKl.fiov/ol  ficcs/hsu/sIh/hrc/hcs.c  fni  and  I  In; 

I  tut)  lull  ri(U!  nuinixa'  is  42K7.  TIk!  Iluraaii 

list  will  1)1!  availal)l(;  l>v  tlia  (!ir(!(:tiv(!  date;  ol  this 
linal  ndi!  at  hlli)://\\  \\  \v.i:()ntiimifiiiniin(:tr.^()v/. 

'■’'■.Sdiiu!  sarvicars  hav(!  loimd  that  horrowars  may 
trust  inda|i(!ndant  ciiiinsalin^  a<'(!iu:i(!S  morathan 
th(!y  trust  s(!rvi(;ars.  .Sec  OHicf;  ol  tiu!  (iomptrolhu' 
ol  tha  (iiirianicy.  Foi  fclnsinv  Ptvvimlion:  Improvinf’ 
i'.ontwl  wilh  Horrowi-rs.  Insij>hts  OuiU!  21)1)7)  a)  (>. 
(iv<iil(il)l(!  <il  IUlp://\\  \\  \v.w.c.;’(n  /U)})ics/t:(muminity- 
iiffiiirs/i)iihli((ili()H!i/insi}>IUs/insifihls-fon‘(:l()siiri;- 
prcvfnlion.pdl. 


streiindine  the  disclosure  :md  |)i'esent 
clettr  and  conci.se  iiifoiintilion  for 
borrowers. 

In  (xldition  to  iidbrmation  about 
iiccessing  housing  coimselois,  the 
Burean  propo.sed  to  retinire  thiil  the 
written  notice  include  contcict 
information  for  the  .Slitte  hottsitig 
fimtnee  authority  loctited  in  the  .St;ile  in 
which  the  properly  is  located.  In  its 
pi'oposiil,  tlie  Bureitu  sought  connneni 
on  the  costs  and  benefits  of  the 
])i’ovi.sion  of  i)iform;ilion  ;ihout  housing 
counselors  and  .State  housing  finance 
authorities  to  delin(]uent  horrowei's  i)i 
the  ])ro|)osed  written  notice.  The  Bureau 
also  sought  comment  on  the  i)otential 
effect  of  the  Binean's  proposal  on  access 
to  homeownei'ship  counseling  geneially 
by  borrowers,  ami  the  effect  of  incieased 
boiTower  demand  for  counseling  on 
existing  counseling  re.sonrces,  including 
demand  on  .State  housing  finance 
authorities. 

A  .State  housijig  finance  agency,  an 
association  of  .State  housing  finance 
agenenes.  and  a  lai'ge  servicer 
I'ecommended  that  the  Bui'ean  I'emove 
housing  finance  authority  contact 
infoiination  from  the  written  notice, 
citing  I'esoui'ce  limitations  of  .State 
housing  finance  authoriticis.  The  huge 
servicer  exju’es.sed  concern  that 
hoiTowei's  would  blame  their  .servicer 
for  dii'ecting  them  to  .State  housing 
finance  agejicies  that  |)i'oved  unable  to 
])rovide  assistance,  or  that  such  an 
ex])erience  would  di.sconiage  l)0)Tower.s 
fi'om  .seeking  other  a.ssistance.  Two 
industi'v  commentei’s  al.so 
I'ecommended  that  the  Burean  eliminate 
the  nupiirement  to  provide  State 
housing  finance  anthoritv  contact 
information,  citing  the  tracking  burden 
a.ssociated  with  this  recjiiirement.  One 
commenter  explained  that  a  ]ihone 
number  to  access  housing  coun.selors 
(e.g.,  through  a  HUD  or  Bureau  phone 
number  or  Web  site)  would  jnovide 
boi'i'owers  with  sufficient  access  to 
a.ssi.stance.  As  an  alternative,  the 
industry  commenter  suggested  that  the 
Bureau  host  this  information  or  that  the 
Bureau  simply  include  language  that 
there  may  be  .Slate-sponsoied  programs 
in  the  borrower's  .State  that  could  lie 
hel])ful.  Another  servicer  reixnmnended 
that  the  written  notice  sinpily  reference 
that  assistance  may  he  available  through 
the  .State  Housing  Finance  Anthoritv 
and  ])rovide  a  tele])hone  numher  that 
borrowers  could  call  to  learn  more  about 
them. 

In  the  final  rule,  the  Bureau  is 
omitting  the  jiroposed  recjuirement  to 
disclose  .State  housing  finance  authority 
contact  information  in  the  written 
notice  hecau.se  the  Burean  shares  the 
concern  of  the  .State  housing  finance 


authorities  that  directing  borrowers  to 
specific  .State  agencies  mav  overwhelm 
their  limited  resources.  The  Bureau  al.so 
understands  that  not  all  .State  housing 
finance  authorities  offer  counseling 
services,  which  may  cau.se  confusion 
among  delin(|nent  borrowers  directed  to 
such  entities.  In  addition,  the  Bui'ean 
believes  jiroviding  contact  information 
for  housing  coun.selors  or  counseling 
organizations  through  access  to  a  HUD 
or  Bureau  Web  site  or  telejihone  number 
will  ensure  borrowers  have  access  to 
assistance.  Accordinglv.  the  Bureau  is 
amending  projio.sed  jiaragraph  (l))(2)(vi) 
to  contain  no  snhjiaragraphs  and  is 
rennmhering  it  as  jiaragrajih  (l))(2)(v)  in 
light  of  the  deletion  of  the  jiroposed 
foreclosure  statement.  In  addition,  the 
Bureau  is  deleting  the  portion  of  model 
clause  M.S-4(F)  containing  language 
about  .State  housing  finance  authorities. 

39(l))(3)  Model  Clauses 

The  Bureau  jiroposed  to  add  new 
S  1024. 39(b)(3).  which  contained  a 
reference  to  projio.sed  model  clau.ses 
thiit  servicers  may  n.se  to  comjily  with 
the  written  notice  reiiuirement.  The 
Burean  propo.sed  to  inedude  these  model 
clauses  are  in  new  appendix  M.S-4.  l'’or 
more  detailed  discussion  of  the  model 
clauses,  see  the  section-hv-section 
analysis  of  a])|)endix  M.S  below. 

3t)(c)  Conflicts  Wilh  Other  Law 

As  noted  above,  industry  commenters 
were  concerned  that  the  Bureau's 
jirojio.sed  early  intervention 
reipiirements  could  conflict  with 
exi.sting  law.  .Several  commenters 
reiiuested  guidance  on  whetlier 
servicers  would  he  reipiired  to  com]ily 
with  the  early  intervention  recjuirements 
if  the  borrower  instructed  the  servicer  to 
cea.se  collection  efforts,  not  to  contact 
the  borrower  by  telephone,  or  that  the 
borrower  refuses  to  pay  tlie  debt. 

.Several  of  these  commenters  reipie.sted 
that  the  Bureau  include  an  exem])tion  in 
cases  involving  debt  collection  or 
hankrn])tcy  law.  One  industry 
commenter  reipiested  that  the  Bureau 
clarify  whether  servicers  would  have 
immunity  from  claims  of  harassment  or 
improper  conduct  under  the  Fair  Debt 
Uolleclion  Practices  Act.  I."!  U..S.U.  1()‘)2. 

To  addre.ss  concerns  about  conflicts 
wilh  other  law,  the  Bureau  has  added 
subsection  (c)  to  (^1024.39  to  ])rovide 
that  nothing  in  ^  1024.39  shall  recpiire  a 
.servicer  to  comninnicate  with  a 
borrower  in  a  manner  otherwise 
])rohihited  under  applicable  law.  The 
Bureau  has  added  this  jirovision  to 
clarify  that  the  Bureau  does  not  intend 
for  its  early  intervention  reiiuirements  to 
recinire  servicers  to  take  any  action  that 
mav  be  iirohibited  under  .State  law,  .suc:h 
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as  a  statutory  foreelosun!  regime  that 
may  prohibit  certain  ty])es  of  contact 
with  l)orrowers  that  may  l)e  recjiiired 
under  §  1()24.3‘).  The  Bureau  has  also 
added  this  provision  to  clarify  that 
servicers  are  not  recpnred  to  make 
contact  with  borrowers  in  a  manner  that 
may  l)e  ])rohihited  by  Federal  laws,  such 
as  the  Fair  Debt  (lolhulion  Practices  Act 
or  tlu!  Bankrn])tcy  (iode’s  automatic  stay 
])rovisions.  flu!  Bnrean  has  also  added 
comment  39(c)-1  to  addniss  borrowers 
in  bankruptcy.  (Comment  3t)(c)-l 
provides  that  ^l()24.3t)  does  not  recpiin; 
a  .servicer  to  commnnicate  with  a 
borrower  in  a  manner  inconsistent  with 
a|)])licahle  hankrn]jtcy  law  or  a  court 
order  in  a  bankruptcy  case:  and  that,  to 
the  extent  permitted  by  such  law  or 
court  order,  servicers  may  ada]jt  the 
r(!(|nirements  of  §  1024.39  in  any 
manner  that  would  jiermit  them  to 
notify  borrowers  of  loss  mitigation 
options.  Through  this  comment  the 
Bnrean  has  not  sought  to  inter])ret  the 
Bankruptcy  Code,  hut  instead  intended 
to  indicate  that  servicers  may  take  a 
flexible  approach  to  complying  with 
^  l()24.3t)  in  order  to  provide 
information  on  loss  mitigation  ojjtions 
to  borrowers  in  hankrn])tcy  to  the  extent 
permitted  hv  a])plicahle  law  or  court 
order. 

.Section  1024.40  Continuity  of  (Contact 

Bdckgrouiid.  As  di.scnssed  above,  this 
final  rule  addresses  .servicers’  obligation 
to  ]jrovide  delincpient  borrowers  with 
access  to  servicer  personnel  to  respond 
to  iiKiniries.  and  as  applicable,  assist 
them  with  foreclosure  avoidance 
oj)tions.  Widesjjread  reports  of 
conmumication  breakdowns  between 
servicers  and  delinqiumt  borrowers  who 
pre.sent  a  heightened  ri.sk  for  default 
have  revealed  that  one  of  the  most 
significant  impediments  to  the  success 
of  foreclosure  mitigation  programs  is  the 
inadecjnate  manner  by  which  servic;er 
p(!rsonnel  at  major  servicers  have 
])rovided  assistance  to  the.se  borrowers. 
The  Bnrean  noted  in  the  pro]3osal  that 
the  j)rohlem  was  systemic.  For  exam])le. 
Federal  regulatory  agencies  reviewing 
mortgage  servicing  practices  have  found 
that  “a  majority  of  the  {.servicers 
examined!  had  inadecinate  staffing 
levels  or  had  recently  added  staff  with 
limited  servicing  ex|)erience.”  'I’he 
Bnrean  jnoposed  ^  1024.40  to  e.stahlish 
re(inirements  to  ensure  that  there  would 
h(!  a  baseline  level  of  standards  that 
would  address  the  issue. 
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Propo.sed  §  1024.40(a)(1)  would  have 
provided  tlnit  a  servicer  must  assign 
(lersonnel  to  res])ond  to  borrower 
in(|niries  and  as  iipplicahle,  a.ssist  a 
borrower  with  lo.ss  mitigation  options 
no  later  than  five  days  iifter  a  servicer 
Inis  provided  such  borrower  with  the 
oral  notice  that  would  Inive  been 
retpiintd  hv  i)ro|)o.sed  §  1024.39(a).  For  a 
transfente  servicer,  proposed 
§  1024.40(a)(l )  would  have  reipiired 
such  servicer  to  make  the  a.ssignment 
within  a  reasonable  time  after  the 
mortgage  .servicing  right  to  a  borrower’s 
mortgage  loan  has  been  tnmsferred  to 
such  servicer  if  the  borrower’s  jirevions 
servicer  had  assigned  personnel  to  such 
borrower  as  would  have  been  re(|nired 
by  jirojiosed  lf)24.40(a)(l )  before  the 
mortgage  servicing  right  was  transferred 
and  the  assignment  had  not  ended  when 
the  servicing  right  was  transferred. 
Projiosed  §  1024.40(a)(2)  would  have 
requintd  a  servicer  to  make  access  to 
assigned  personnel  available  via 
telejihone  and  would  have  set  forth 
related  reciiurements  on  wlnit  a  servicer 
must  do  if  a  borrower  contacts  the 
servicttr  and  does  not  receive  a  live 
respon.se  from  the  assigned  personnel. 
Pro])osed  1024.40(1))  would  have 
nKpiiretl  a  servicer  to  establish 
reasonable  policies  and  ))rocednre.s 
designed  to  ensure  that  the  servicer 
personnel  the  servicer  assigns  to  a 
borrower  pursuant  to  propo.sed 
§  1024.40(a)  perform  certain  enumerated 
functions.  Proposed  §  1024.40(c)  would 
have  .set  forth  re(|uirements  with  respect 
to  how  long  the  assigntul  personnel 
must  he  assigned  and  available  to  a 
borrower. 

Although  many  servicers  failed  to 
adequately  a.ssist  delinquent  borrowers, 
the  Bureau  recognized  that  some 
servicers  provide  a  high  level  of 
customer  .service  to  their  borrowers  both 
to  ensure  loan  performance  (because 
either  they  or  one  of  their  affiliates 
owned  the  loan)  and  maintain  strong 
cu.stomer  relationshi}).s  (because  they 
rely  on  j)roviding  borrowers  with  other 
|)roduct.s  and  services  and  thus  have  a 
strong  interest  in  pre.serving  their 
reputation  and  relationships  with  their 
cu.stomers).  The  Bureau  believed  that  to 
the  extent  that  a  .servicer’s  exi.sting 
practices  with  re.si)ec.t  to  providing 
a.ssistance  to  deliiKiuent  borrowers  have 
been  successful  at  hel])ing  borrowers 
avoid  foreclosure,  it  was  im|)ortant  that 
these  practices  he  permitted  to  continue 
to  exist  within  the  framework  of 
projfo.sed  (5  1024.40.  The  Bureau  sought 
to  clarify  the  Bureau’s  intent  by 
ex])laining  in  j)roj)osed  comment 
40(a)(l)-3.i  that  the  continuity  of 
contact  provisions  allowed  a  servicer  to 


exercise  di.scretion  to  determine  the 
manner  by  which  continuitv  of  contact 
is  implemented. 

The  Bureau  received  general 
comments  about  whether  it  was 
a])j)ropriate  for  the  Bureau  to  regulate 
the  manner  by  which  servicer  personnel 
at  servicers  provide  a.ssistance  to 
deliiuiuent  borrowers.  With  one 
exception,  consumer  groups  expre.ssed 
support  for  proposed  §1024.40.  One 
consumer  group  that  identified  it.selfas 
primarily  serving  Asian-Ainericans  and 
I’acific  Islander  communities  expressed 
concern  that  pro])osed  §1024.40  only 
ai)peared  to  addre.ss  the  initial 
a.ssignment  of  servicer  staff  to  assist 
deliiuiuent  borrowers.  The  commenter 
akso  urged  the  Bureau  to  mirror  the 
more  prescrijitive  approach  of  the 
National  Mortgage  Settlement  and  the 
California  Homeowner  Bill  of  Rights. 

A  number  of  consumer  groiqis 
suggested  that  the  Bureau  add  an 
additional  re(]uirement  to  recpiire 
servicers  to  establish  electronic  loan 
portals  to  facilitate  the  exchange  of 
documents  related  to  a  borrower’s  loan 
modification  apiilication.  C'.onsumer 
groups  as.serted  that  servicers’  insistence 
that  borrowers  have  not  submitted 
requested  documeuts  remains  a  harrier 
to  loan  modification  success  and  that 
the  National  Mortgage  Settlement 
already  recpiires  the  five  largest 
.servicers  to  develop  online  portals 
linked  to  a  .servicer’s  primary  servicing 
system  where  borrowers  can  check  the 
status  of  their  first-lien  loan 
modifications,  at  no  cost  to  them. 

Industry  commenters  generally 
exjiressed  agreement  with  the  princijile 
that  servicers  must  have  adeiiuate 
staffing  levels  to  meet  the  needs  of 
delinquent  borrowers  and  commended 
the  Bureau  for  recognizing  the 
importance  of  permitting  succe.ssful 
.servicing  practices  with  resjiect  to  how 
.servicers  jirovide  assistance  to 
delinquent  borrowers  to  continue  to 
exi.st.  But  smaller  servicers  and  rural 
creditors  subject  to  Farm  Oedit 
Admini.stration  rules  generally 
reipiested  exemptions  from  the 
continuity  of  contact  nuniirements. 

Smaller  servicers  predicted  that  the 
continuity  of  contact  reijuirements  will 
bring  about  a  significant  increase  in 
borrower  communication,  which  they 
will  have  to  resjiond  by  significantly 
increasing  the  size  of  their  staff  and 
making  substantial  changes  to  their 
.servicing  platforms.  .Smaller  .servicers 
asserted  that  these  adjustments  will 
increa.se  their  compliance  costs  and 
result  in  the  reduction  in  the  high 
quality  of  cu.stomer  .service  they  already 
provide  to  their  customers.  Rural 
lenders  .subject  to  F’arm  Credit 
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Adiiiini.stration  rules  a.sserted  that  they 
should  he  exempted  from  the  hureau’s 
continuity  of  contact  recjnirements 
l)(!can.se  they  are  alnxidy  riupiinul  to 
follow  a  highly  prescriptive  set  of 
ritgnlations  when  working  with 
hoiTowers  with  distnisscal  loans  i.ssned 
hy  the  Farm  Oedit  Adminislration. 

They  exj)res.s(‘d  concern  al)ont 
|)ot(!ntially  having  to  comply  with 
inconsist(!nt  regulations  and  horrower 
confusion. 

A  national  trade  association 
repres(‘nting  tlu;  reverse  mortgage 
industry  .sought  a  general  (ixemption  for 
reverse  mortgages,  asserting  that 
continuity  of  contact  recpurenumts 
wonld  he  duj)licative  of  existing  llllll 
regulations  that  requini  servicers  of 
home  e(|uity  conversion  mortgages 
(IIF(’.M)  to  assign  .sj)eciric  employees  to 
assist  HE(]M  borrowers  and  ])rovide  the 
information  to  IIFCIM  horrowers  on  an 
annual  basis  and  whenever  the  assigned 
(!mi)lovees  change. 

Several  indnslrv  commenters  urged 
the  Bureau  to  make  changes  to  §  1024.40 
when;  they  contend  the;  propo.sal  is 
inconsi.stent  with  tin;  National  Mortgage 
.Settlement  hecau.se  of  the  cost  of 
|)oti!ntially  being  nujuired  to  com])ly 
with  diffenart  standards.  One  non-hank 
.servicer  nupiestcal  that  the  Bureau 
specify  that  compliancci  with  1024.40 
would  provide;  a  .sate  harbor  from 
compliance;  with  similar  applie;ahle;  law. 
inedueling  .Stale;  law,  the;  Natiernal 
Meertgage;  .Se;ttleme;nt,  I  IAMB  gniele;line;s. 
ami  inv(;ste)r  re;epnre;menls.  Aneether 
ne)n-h;mk  .servie;e;r  asserteel  that  .several 
e)f  the  Inneliems  the  Bure;au  pre)j)e)S(;el  ter 
re;epure;  cerntinuity  erf  e:e)nt<ie;t  personnel 
te)  pe;rfe)rm  nnele;r  §  1024.40  we)ulel 
re;eiuire  se;rvie:e;r.s  nnele;r  seeme  .States'  law 
te)  make  available;  lie:e;n.seel  leran 
eeriginators  te)  assist  he)rre)wers  anel  that 
the  Bnre;au  slu)ulel  j)re;e;mpt  sue:!)  laws 
hee;au.se;  servicers  may  ne)t  have  an 
adeepiate  numhe;r  e)f  lie:e;nse;el  staff. 

One;  h:mk  se;rvie;e;r  anel  one;  neen-hank 
se;rvice;r  .sugge;.steel  the;  Bnre;au  e:e)nlel 
re;elue:e;  any  pote;ntial  e:e)mpliane;e  hurelen 
with  1024.40  if  the  Bureau  limiteel  a 
se;rvice;r's  eluty  to  e:e)mply  with  ^  1024.40 
te)  he)rre)we;rs  whe)  are;  re;s])e)nsive  te) 
se;rvic(;rs'  attempts  te)  engage  the;m  in 
fe)re;e:le)snre;  ave)ielance  e)ptie)ns  anel  whe) 
have;  ne)t  vae;ateei  the;ir  prine:ipal 
re;sielene;e;s.  One;  neen-hank  .se;rvie:e;r  nrgeel 
the;  Bnre;au  create  an  e;xe;m])tie)n  fre)m 
e:e)m])liane;e;  with  e:e)ntinuity  e)f  e;e)nt<ie;t 
re;epiire;me;nls  with  re;.spe;ct  te)  he)rre)wer.s 
whe)  have;  file;el  fe)r  hankrupte:v. 

In  light  e)f  the  e:e)mment.s  re;e;e;ive;el  anel 
upe)n  furlh(;r  e;e)nsiele;ration,  the  Bure;au 
has  maele  a  numhe;r  e)f  e;hanges  te) 

§  1024.40.  The;  Bur(;an  has  e:e)nclneleel 
that  the  he;st  way  te)  e;nsnre;  that  existing. 
.sue;e;e;ssful  servicing  prae;tie:e;.s  with 


re;spe;e:t  te)  assisting  ele;linepient 
he)rre)we;rs  he;  eihle  te)  e:e)ntinue;  te)  exist 
woulel  he;  te)  aele)pt  pre)pe)se;el  1024.40 
as  <1  re;epiire;me;nt  fe)r  .se;rvie:e;rs  te) 
niiiintain  i)e)lie;ie;.s  anel  |)re)e:e;elure;s 
re;ase)nahlv  ele;signe;el  te)  ae;hieve;el 
s|)e;e;ifie;el  e)hje;e:tive;s.  anel  le;ave  it  te)  e;ae:h 
se;rvie:e;rs  te)  imple;me;nt  its  e)wn  ])e)lie:ie;.s 
cine!  pre)e:e;elure;s  e:ale:ulate;el  te)  ;ie:hie;ve; 
the;  ele;sire;el  re;snhs.  (live;n  the;  fle;xihility 
l)re)viele;el  by  §  1024.40  iis  finalize;el.  the 
Bure;im  ele)e;s  ne)t  elisce;rn  ;i  ne;e;el  te) 
pre)vide  .se;rvie:e;rs  with  expre;s.s  safe; 
li:irhe)rs  e)r  j)re;e;mptie)ns  e)r  a  ne;e;el  te) 
make  ^  1024.40  align  e;xae;tly  with  the 
terms  e)f  the  National  Me)rtgage 
.Settlement. 

The  Bure;au  also  ele;e;line;s  to  aeie)])t  the; 
e;le;e;tre)nie:  |)e)rtal  re;eiuire;me;nt  a  numhe;r 
of  e:e)nsume;rs  have  urge;ei  the  Bure;an  te) 
imi)e)se  e)n  .se;rvie:ers.  The  Bureau  agre;es 
thiit  se;rvie;ers  shoulel,  e:e)nsi.ste;nt  with 
the  ])urpe).se.s  e)f  RE.SBA,  fae;ilitate;  the; 
exe.hange  e)f  eleeeannents  relateei  te)  a 
he)rre)we;r’s  le)<m  me)elifie:atie)n 
applie:atie)n  anel  is  aele)])ting 
re;epiire;ments  in  the  final  ride  that 
we)ulei  .sn])pe)rt  this  e)hje;e;tive;.  l’e)r 
e;xam])le;.  1024.:i8(h){2)(iii)  re;epiire;s 
.servie:e;rs  te)  maintain  i)e)lie:ie;s  anel 
pre)e:e;elure;s  re;iise)n<ihly  ele;.signe;el  te) 
iie:hie;ve;  the;  e)hje;e:tive;  e)f  preevieling 
pre)mi)t  :ie;e:e;ss  te)  all  ele)e:ume;nts  <mei 
infe)rmatie)n  snhmitte;el  hv  a  he)rre)we;r  in 
e:e)nne;e;tie)n  with  a  le).ss  mitig;itie)n  e)j)tie)n 
te)  se;rvie;e;r  ])e;rse)nne;l  :issigne;el  te)  assi.st 
the;  he)rre)wer  as  ele;se:rihe;el  in  1024.40. 
The;  Bureiiu  he;lie;ve;s  th:it  te)  fulfill  this 
re;(pnre;nu;nt.  servie:ers  mn.st  luive 
pe)lie:ie;s  anel  ])re)e:e;elure;s  feer  the;  use  e)f 
re;ase)nahle  me;ans  te)  tr<ie;k  anel  maintain 
he)rre)we;r-suhmitteel  le)ss  mitigiition 
eloeamients.  However,  impe)sing  e)n 
se;rvie:e;rs  a  speeafic  e)hligation  te) 
establish  e;le;ctre)nie:  pe)rtals  we)ulel 
sup])lant  e)the;r  reiasonahle  means  te) 
trae:k  anel  maintain  he)rre)wer-suhmitte;el 
le)ss  mitigatie)!!  eleieannents.  As  not  eel 
ahe)ve;.  the  Bure;an  ex))ee:ts  te)  furthe;r 
e:e)nsiele;r  the;  he;ne;fits  e)f  ele;e;tre)nic 
peertids,  as  well  as  re;(piirements 
re;gareling  elee:tre)nie:  e:e)mmnnii:atie)n 
with  servie.ers  meere;  hre)aellv. 

Further,  for  re;ase)ns  eliseaisseel  in  the; 
.se;e;tie)n-hv-.se;e;tie)n  analysis  e)f  1024.80, 
the;  Bureau  has  ele;eaele;el  that 
re;eiuire;me;nts  se;t  fe)rth  in  the;  Bure;au’s 
eliseaetieenary  rulemakings  are;  ge;ne;ndly 
ne)t  a|)])re)priate;  te)  im])e)se;  e)n  small 
.se;rvie;e;r.s  (servieiers  that  se;rvie:e;r.s  5. 000 
me)rtg<ige  le)ans  e)r  le;ss  .mel  e)nly 
servieairs  me)rtgage;  le)ans  that  e;ither  they 
e)r  their  affiliate;s  e)wn  eir  e)riginate;el). 
he)using  finanea;  age;ne;ie;s.  .servie:e;rs  with 
re;spe;e;t  te)  any  me)rtgage;  leian  fe)r  which 
the;  servie:e;r  is  a  epiiilifieel  le;neler  as  that 
term  is  elefineel  in  12  OFR  017.7000,  anel 
serviea;rs  e)f  re;ve;rse  meertgage; 
tran.sae:tie)ns. 


In  aelelitie)!!,  fe)r  re;asons  set  fe)rth 
ahe)ve;.  the;  Bureau  has  limite;el  the;  se:e)])e; 
e)f  4}^  1024.89  thre)ugh  41  te)  nmrtgage; 
le)ans  thiit  iire  .seeatreel  by  <i  borrower’s 
prini:i])al  resielenea;.  But  the  Bureiiu 
eleclines  tei  furthe;r  limit  the;  .se;e)])e;  eif 
§  1024.40  te)  “re;spe)nsive;  he)rre)we;r.s”  e)r 
te)  exe;luele;  he)rre)wers  whe)  liiive;  file;el  fe)r 
himkrn])te:y.  As  eli.seai.sseel  iihe)ve;,  the; 
pnrpe).se;  e)f  the;  early  interventieen. 
e:e)ntinuity  e)f  ea)ntiie;t.  anel  le)ss 
mitigatie)))  ])roe;e;eh)re;  reepiirements  is  to 
ensure  that  a  horrower  who  resieles  in  ii 
])roi)erty  as  a  princi])al  resielenea;  have 
the;  pre)te;e:tie)n  eif  edeair  stanelarels  eif 
re;vie;w  feir  loss  mitigatiem  eijitiems  sei 
that  the;  heirreiwe;)'  earn  he;  ea)nsiele;re;ei  tor 
an  eiptiem  that  will  assist  the  heirrower 
in  retaining  the  j)re)])e;rty  anel  the;  eiwner 
or  iissign{;e  in  mitigating  le)ssi;s.  The; 
Bureau  believes  limiting  the; 
applieaihility  of  ^  1024.40  tei 
“re;spe)nsive;”  heirreiwers  int)e)eiuea;s  a 
neitahle  eli;gree  of  snhje;e:tivity  that 
eamflieits  with  this  ])urj)e)se;.  The  Bureau 
aelelitieiiiiillv  eli;e:line;s  to  e;re;ate;  an 
e;xe;mptie)n  with  re;spe;e:t  tei  he)rre)we;rs 
whe)  liiive  file;el  fe)r  hii)ikrn])te:y  he;e:iuise; 
the;  e;xemi)tion  we)nlel  he;  te)e)  hreeael.  A 
he)rre)we;r  eaeulei  have  fileel  lor 
hiinkrupteiv  hut  still  he;  eligible;  for  le).ss 
mitigatie)!)  a.ssistanea;. 

Ia;gal  Authority 

The  Bureau  jiroiioseel  §1024.40 
])ursua!it  to  authority  unele;r  se;i:tie)ns 
()(k)(l)(E).  ()(i)(8).  and  19(a)  eif  RE.SBA. 
<mel  cieaairelingly.  like;  e)the;r  ruk;s  issueel 
pursuant  tei  the;  Bureau’s  autheirity 
uneler  .seeitiem  0  of  RE.SBA.  §  1024.40 
wenilel  have  he;en  enfo!ea;ahle  threnigh 
private;  rights  eif  ae:tie)n.  But  as  eliscusse;el 
aheive,  the;  Bureau  is  aeleipting  §  1024.40 
as  an  e)hje;e:tiv(;s-hase;el  polieaes  and 
pre)e:e;elure;s  re;e]uire;me)nt.  As  eliscusse;d 
aheive;  in  the;  se;e:tie)!i-hy-see;tie)n  analysis 
eif  §  1024.88.  the  Bureau  believes  that 
private  liability  is  neit  cennpatihle  with 
e)hje;e:tive.s-haseel  polieaes  anel 
jiroeieelures  reicjuireanents.  The;  Buri;au 
has  the;refe)re;  eleeaeleel  tei  finalize 
§  1024.40  sue:h  that  there  will  he;  nei 
private;  liability  feir  violations  eif  the; 
provision.  Ae:e;orelingly,  the;  Bureau  nei 
ieinge;!’  relieis  em  its  autheirities  uneler 
se;e;tie)n  0  eif  RE.SBA  tei  issue  §1024.40. 
lnste;ael,  the;  Bureau  is  aeleijiting 
§1024.40  ])ursucmt  tei  its  autheirity 
unele;r  se;e:tie)n  19(a)  eif  RE.SBA.  The; 
Bure;au  he;lie;ve;s  that  the;  e)hje;e;tive;.s- 
haseel  i)e)lie;ie;s  anel  pre)e:eelnre;s  se;t  feirth 
in  §  1024.40  that  re;gnlate;  the;  manne;)'  by 
whiedi  se;rvie;e;r  pe;rse)nne;l  preiviele 
a.ssistanea;  tei  elelinepient  heirreiwers  are 
ne;e;essary  tei  aediieve  the  purpeiseis  eif 
RE.SBA,  ine;lueli!ig  aveiieiing 
unwarrante;el  eir  unne;e;essary  co.sts  anel 
tees,  ensuring  that  servie.ers  are; 
respemsive  to  eainsumer  reiejuests  anel 
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(:()in])laints,  and  facilitating  tin;  review 
of  borrowers  for  fonudosure  avoidance 
options. 

The  hnrean  is  al.so  adopting  §  1024.40 
])nrsnant  to  its  authority  under  section 
1022(1))  of  the  Dodd-Frank  Act  to 
pre.scril)e  regulations  necessary  or 
a])j)ro])riate  to  carry  out  the  |)nrposes 
and  objectives  of  Federal  consumer 
financial  laws.  S])ecifically.  the  Bureau 
believes  that  ^  1024.40  is  necessarv  and 
aj)propriate  to  carry  out  the  purpose 
under  section  1021(a)  of  the  Dodd-Frank 
Act  of  ensuring  that  markets  for 
consumer  financial  products  and 
.services  are  fair.  trans])arent.  and 
comi)etitive.  and  the  objective  under 
.section  1021(h)  of  the  Dodd-Frank  Act 
of  ensuring  that  markets  for  consumer 
financial  products  and  services  oi)erate 
transparently  and  efficiently  to  facilitate 
access  and  innovation.  The  Bureau 
additionally  relies  on  its  anthoritv 
under  .section  1032(a)  of  the  Dodd-Frank 
Act,  which  authorizes  the  Bureau  to 
pre.scrihe  rules  to  ensure  that  the 
features  of  any  consumer  financial 
ju'odnct  or  .service,  both  initial Iv  and 
over  the  term  of  the  ])rodnct  or  service, 
are  fully,  ac:curately.  and  effectively 
disclosed  to  consumers  in  a  manner  that 
permits  consumers  to  understand  the 
costs,  benefits,  and  risks  a.ssociated  with 
the  product  or  service,  in  light  of  the 
facts  and  circumstances. 

Bro])o.sed  40(a) 

i^rojjosed  §  1024.40(a)(l )  would  have 
provided  that  no  later  than  five  days 
after  a  .servicer  has  notified  or  made  a 
good  faith  effort  to  notify  a  borrower  to 
the  extent  recjnired  by  pro])o.sed 
§  1024.39(a).  the  servicer  must  assign 
personnel  to  respond  to  the  borrower’s 
iiKpiiries,  and  as  a])j)licahle,  assist  the 
borrower  with  lo.ss  mitigation  options. 
Bro])osed  §  1024.40(a)(1)  further 
provided  that  if  a  borrower  has  been 
assigned  personnel  as  recpiired  by 
§  1024.40(a)(1)  and  the  assignment  has 
not  ended  when  servicing  for  the 
borrower’s  mortgage  loan  has 
transferred  to  a  transferee  .serx  icer, 
subject  to  §  1024.40(c)(l )  through  (4), 
the  transferee  servicer  nni.st  assign 
|)er.sonnel  to  respond  to  the  borrower’s 
iinpiiries,  and  as  applicable,  assist  the 
borrower  with  lo.ss  mitigation  options, 
within  a  reasonable  time  of  the  transfer 
of  servicing  for  the  borrower’s  mortgage 
loan.  In  supj)ort  of  the  continuity  of 
contact  recpiirements  with  res])ect  to  the 
transfer  of  a  borrower’s  mortgage  loan, 
the  Bureau  reasoned  that  the  transfer  of 
a  borrower’s  mortgage  loan  from  one 
.servicer  to  another  should  not 
negatively  impact  the  borrower’s  pursuit 
of  loss  mitigation  o])tion.s. 


Pro|)o,sed  comment  4()(a)(l)-l  would 
have  ex])lained  that  for  ])ur])ose.s  of 
responding  to  borrower  iinpuries  and 
a.ssi.sting  the  borrower  with  lo.ss 
mitigation  options,  the  term  “borrower” 
includes  a  person  whom  the  borrower 
has  authorized  to  act  on  behalf  of  the 
borrower  (a  borrower’s  agent),  and  mav 
include,  for  example,  a  housing 
counselor  or  attorney.  3’he  comment 
would  have  further  explained  that 
servicers  may  undertake  rea.souahle 
])rocedures  to  determine  if  such  person 
has  authority  from  the  borrower  to  act 
on  the  borrower’s  behalf.  I^ro])osed 
comment  4{)(a)(l)-l  reflects  the 
Bureau’s  understanding  that  some 
delin{|uent  borrowers  may  authorize 
third  parties  to  assi.st  them  as  they 
pursue  alternatives  to  foreclosure. 
Accordingly,  the  Bureau  sought  to 
clarify  that  a  .servicer’s  obligation  in 
pro])osed  §  1024.40  extends  to  persons 
authorized  to  act  on  behalf  of  the 
borrower. 

Fro])osed  comment  40(a)(1)— 2  would 
have  clarified  that  for  ])uri)ose.s  of 
S  1024.40(a)(1).  a  reasonable  time  for  a 
transferee  servic:er  to  assign  personnel  to 
a  borrower  is  hv  the  end  of  the  30-dav 
])eriod  of  the  transfer  of  .servicing  for  the 
borrower’s  mortgage  loan.  Bro])o.sed 
comment  40(a)(l)-2  reflects  the 
Bureau’s  belief  that  a  transferee  servicer 
mav  re(|uire  some  time  after  the  transfer 
of  .servicing  to  identify  deliiniuent 
borrowers  who  had  ])ersonnel  assigned 
to  them  by  the  transferor  .servicer.  The 
Bureau  believed  that  30  days  is  a 
rea.souahle  amount  of  time  for  a 
transferee  servicer  to  assign  i)er.sonnel  to 
a  borrower  who.se  mortgage  loan  has 
been  transferred  to  the  servicer  through 
a  servicing  transfer.  The  Bureau  invited 
comments  on  whether  a  longer  time 
frame  is  ajjprojjriate. 

Propo.sed  comment  40(a)(l  )-3.i. 
would  have  explained  that  a  servicer 
has  discretion  to  determine  the  manner 
by  which  contiimitv  of  contact  is 
im])lemented  and  reflected  the  Bureau’s 
belief  that  a  one-size-fit.s-all  approach  to 
regulating  the  mortgage  servicing 
industrv  mav  not  he  optimal,  and  thus 
servicers  should  he  given  flexibility  to 
im])lement  |)ropo.sed  §1024.40  in  the 
manner  best  suited  to  their  particular 
circumstances.  Propo.sed  comment 
40(a)(l)-3.ii  would  have  explained  that 
§  1024.40(a)(1)  retiuires  servicers  to 
a.ssign  personnel  to  borrowers  whom 
servicers  are  required  to  notify  ])ur.suant 
to  §  1024.39(a).  If  a  horn)wer  whom  a 
servicer  is  not  reiinired  to  notify 
pursuant  to  §  1024.39(a)  contacts  the 
servicer  to  ex|)lain  that  he  or  she 
ex])ect.s  to  he  late  in  making  a  particidar 
payment,  the  comment  would  have 
explained  that  the  servicer  may  a.ssign 


personnel  to  the  borrower  u])on  its  own 
initiative.  Proposed  comment  40(a)(l)-4 
wfudd  have  explained  that  proj)o,sed 
§  1024.40(a)(1)  does  not  permit  or 
recpure  a  .servicer  to  take  any  action 
inconsi.stent  with  aj)plicahle  hankrui)tcv 
law  or  a  court  order  in  a  hankru|)tcv 
case  to  avoid  any  potential  conilict 
between  the  continuity  of  contact 
re(]uirement.s  and  the  automatic  stav. 

The  Bureau,  however,  invited  comment 
on  whether  servicers  should  he  re(juired 
to  continue  providing  delin(]uent 
borrowers  continuity  of  contact  after 
borrowers  have  filed  for  bankruptcy. 

The  Bureau  pro])osed  §  l()24.4()(a)(2) 
to  recjuire  a  servicer  to  make  access  to 
the  a.ssigned  ])er.sonnel  available  via 
telejjhoue.  If  a  borrower  contacted  the 
servicer  and  did  not  receive  a  live 
response  from  the  assigned  ])ersonnel, 
])ropo.sed  §  1  ()24.4()(a)(2)  would  have 
rerpiired  that  the  borrower  he  able  to 
record  his  or  her  contact  information 
and  that  the  servicer  respond  to  the 
borrower  within  a  reasonable  time. 
Propo.sed  comment  4()(a)(2)-l  would 
have  ])rovided  that  for  pur])o.se.s  of 
§  l()24.4()(a)(2),  three  days  (excluding 
legal  public  holidavs,  Saturdavs,  and 
Sundays)  is  a  reasonable  time  to 
re.si)ond.  The  Bureau  intended  comment 
4()(a)(2)-l  to  function  as  a  safe  harbor 
hecau.se  the  Bureau  believed  in  mo.st 
cases,  it  would  he  reasonable  to  expect 
that  borrowers  receive  a  response  within 
the  pro])osed  time  frame.  The  Bureau 
invited  comments  on  whether  the 
Bureau  should  provide  fora  longer 
response  time. 

As  di.scn.ssed  above,  consumer  grou}).s 
generally  supported  the  Bureau’s 
propo.sed  continuity  of  contact 
recjuirements.  hut  industry  commenters 
urged  the  Bureau  to  make  changes  in 
various  ways.  With  respect  to  proposed 
§  1024.4()(a)(l),  industry  commenters 
overwhelmingly  opjjo.sed  the 
recpurement  that  would  have  reciuired  a 
.servicer  to  make  contact  personnel 
available  to  any  borrower  five  days  after 
a  .servicer  has  orally  notified  such 
borrower  about  the  borrower’s  late 
])ayment  in  accordance  with  pro})o.sed 
§  1024. 39(a).  Commenters  asserted  that 
tying  the  assignment  of  contact  staff  to 
the  oral  notification  requirement  might 
reciuire  .servicers  to  devf)te  significant 
resources  to  a.ssist  borrowers  who  do  not 
recpiire  formal  lo.ss  mitigaticui  a.ssistauce 
because  in  most  cases,  borrowers  who 
are  delimiuent  for  30  days  or  less  .self¬ 
cure.  The  commenters  additionally 
asserted  that  the  diversion  of  resources 
would  adversely  impact  borrowers  who 
actually  need  lo.ss  mitigation  a.ssi.stance 
by  diverting  servicer  resources 
nnnece.ssarily.  One  .state  credit  union 
association  suggested  that  there  might 
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1)1!  inij)l(!ni(!ntation  challenges  hcicaiise 
servicers’  current  systems  might  not  he 
set  u|)  to  assign  personnel  based  on  a 
borrower's  payment  status. 

Industry  commenlers  sugge.stiul 
alternative  melbods  of  assignment  that 
thev  as.serled  would  be  more  ellectivc!: 

(1)  lliilay  assignment  until  borrowers 
b(!come  at  least  4.')  davs  delincjnent  (the 
range  was  betwtien  4.')  and  (it)  days);  (2) 
|)ermit  servicers  to  rely  on  their  internal 
|)olici(!s  and  procedures  to  determine 
the  timing  of  assignment;  (3)  retjuire 
servicers  to  assign  contact  personnel  to 
borrowers  who  recpiest  lo.ss  mitigation 
assistance,  which  could  be 
demonstrated  bv  either  submitting  a  loss 
mitigation  aj)])lication  or  the  first  j)iece 
of  documentation  a  .servicer  has 
n'cpiested  from  a  borrower  with  respect 
to  a  loss  mitigation  aj)plication.  Industry 
commenters  who  suggesteil  the  last 
alternative  observed  that  limiting  a 
.servicer's  obligation  to  a.ssign  contact 
p(!r.sonnel  would  be  consistent  with  the 
National  Mortgage  SettleiiKiiit  and  thus 
would  make  compliance  with  the 
Bureau’s  propo.sed  rule  le.ss  co.stly  to 
.s(!rvic(!rs  who  have  alniadv 
implemented  systems  changes  to 
comply  with  the  National  Mortgage 
.S(!tllement. 

With  respiict  to  comments  received  on 
proposed  ^  H)24.4()(a)(2).  oiK!  non-bank 
servic(!r  ex])r(!.ssed  concern  about 
wlietlu!!'  propo.sed  ^  1  ()24.4()(a)(2)  would 
hav(!  r(!(|uired  serviccirs  to  track 
voic(!mail  me.ssages  hilt  in  the  voic(!mail 
box  of  individual  staff  nuimbers  and 
urg(!d  the  Bureau  to  change  the 
r(!(|uirement  such  that  borrowers  are 
transleruid  to  available  live 
representatives  or  reciuire  servicers  to 
call  borrowers  back  within  .some  set 
amount  of  time.  With  res|)ect  to 
pro|)osed  comment  4()(a)(2)-1 ,  one 
national  non-])rofit  organization  urged 
the  Bureau  to  j)rovide  that  a  servicer 
may  take  five  days  to  respond  because 
it  saw  th(!  thr(!(!-day  response  time  as  a 
re(]uir(!ment  that  it  could  not  meet 
b(!cause  it  is  mostlv  .stalled  bv 
volunteers.  A  non-bank  servicia' 
nupiested  clarification  whether  the 
thr(!e-day  re.s])on.se  time  is  guidance  or 
a  recpiirement. 

Final  l()24.4()(a) 

For  reasons  discu.ssed  above.  th(! 
Bureau  is  adopting  propo.sed  1024.40 
as  a  nuiuirement  that  .servicers  maintain 
a  .set  of  policies  and  procedures 
reasonably  designed  to  achieve 
.s])(!cified  objectives.  Accordingly,  the 
Bureau  is  withdrawing  1024.40(a)(1) 
and  (2)  because  they  are  pro])o.sed  as 
specific  reciuirements.  But.  the 
objectives  the  Bureau  is  adopting  in 
§  1024. 40(a)  largely  draw  from  the 


specific  r(!(iuireim!nt.s  conciirning 
a.ssignment  of  personnel  in  propo.sed 
??  1024.40(a),  unless  otluirwise  noted 
below.  As  adopt(!d,  1024.40(a)  recpnres 
a  servicer  to  maintain  ])olicie.s  and 
|)roc:edure.s  that  are  reasonablv  dt!signed 
to  achi(!V(!  the  following  objectives;  (1) 
Assign  personnel  to  a  (lelimpKint 
borrower  by  the  time  a  servicer  provides 
such  borrower  with  the  writt(!n  notice! 
nupiired  in  1024.30(b).  but  in  any 
ev(!nt.  not  lat(!r  than  the  4.')lh  day  of  a 
borrow(!r’.s  d(!lin(piencv;  (2)  make! 
availiible  te)  sue:h  beerreewer.  viei 
telephejiie.  the  iissigneel  perseennel  te) 
re!.s])e)nel  te)  the  heerreewer’s  ineiinriees  anel. 
as  ;ipplie:able,  assist  the  be)rre)we!r  with 
civailable  le).s.s  mitigatie)n  e)ptie)ns  until 
the  be)rre)wer  has  maele  two  ce)n.se!e;utive! 
mortgage  payments  in  acce)rel<me:e  with 
the  terms  e)f  a  periminent  loss  mitigatie)n 
agreuement  withe)ut  ine:urring  a  late 
e:harge;  ;mel  (3)  eensure  that  the!  servicer 
e:an  j)re)viele  ii  live  re!S])e)nse!  te)  a 
elelinejuent  be)rre)we!r  whe)  e:e)ntae;ts  the 
assigneel  perseenne!!  but  ele)e!.s  ne)t 
immeeliateelv  reK.eive!  a  live!  respeen.se. 

Aften-  e;;n'e!fully  e:onsiele!ring  inelustrv 
e;e)mme!nter.s’  e:e)ne:e!rn  that  tying  the 
a.ssignnumt  e)f e:e)ntae:t  ])e!r.se)nne!l  teethe 
e)r:d  ne)tifie:atie)n  re!eiuire!ment  in 
])re)pe)se!el  ^  1024.30(a)  might  reeeiuire! 
.seervieiers  te)  eleveete  .signifie;ant  re!se)ure:e!.s 
te)  eissist  beerreeweers  whe)  eh)  ne)t  reKjinre! 
feermal  leess  mitigiitie)])  ;i.ssi.st<ine:e!.  the! 
Burexm  has  ele!e:iele!el  te)  elehiy  the  liming 
eefthe  a.ssignment  e)f  e:e)ntae:t  ])e!rse)nne!l 
te)  the  4.')th  ehiy  eef  ei  be)rre)we!r’s 
elelineiuene:)'.  unleess  the!  se!rvie;e!r 
pre)viele!.s  the!  wrilte!n  ne)tie:e!  re!eiuire!el  by 
^1024.30(1))  bedenehanel.  The  Burenm 
be!lie!ves  that  this  e:hange  aeleuiuatelv 
aelelresses  the  e:e)ne;t!rn  eef  inelustry 
e:e)mme!nte!r.s  that  the  pre)])e).sal  might 
reKiuire  servicers  te)  ekweete  significant 
re!.se)ure:e!s  to  assist  beerrowers  who  eh)  neet 
reKjeiire  feermal  leess  miligielieen 
as.sistane:e.  To  the  extent  a  .servie:e!r 
be!e;e)me!s  eebligateel  to  assign  e;e)ntae:t 
jeerseennel  te)  a  beerreeweer  befeere  sue;h 
l)e)iTower  be!ce)nu!.s  4.')-elav.s  elelinepient. 
it  we)uhl  be  be!e:ause!  the  .se!rvie:er  has 
ehOermineel  that  .sue:h  be)rre)wer  sheeidel 
be!  infenineHl  e)f  the  eivailabilitv  e)f  h).ss 
mitigatie)!)  eeptieens  be!fe)re!  elay  4.'). 

The  Bureau  eh)e!s  ne)t  be!lie!ve!  it  is 
a])])re)pri;ite!  te)  make  assignment  anel 
iivailcihility  e)f  e;e)ntact  |)e!rse)nne!l 
e:e)ntinge!nt  e)n  <i  be)rre)we!r  meiking  a 
re!e|ue!st  fe)r  h)s.s  mitigatie)n  assislane:e!. 
'I’he!  Beireau  beeliewes  that  se!rvie:e!rs  have 
me)re!  iide)rmalie)n  abe)ut  the! 
e|ualifie;alie)n.s  ie)r  varieeus  h).s.s  mitigatie)!) 
e)])tie)n.s  than  be)rre)we!rs.  anel 
ae:e;e)relingly,  the  Bureum  believeis  it  is 
ne!e:e!.ssary  te)  achieve  the  pur])e)se!.s  e)f 
RFSFA  to  reupiiie  .se!rvie:e)r.s  te)  e!ngage!  a 
be)rre)we!r  in  ce)mmunie:atie)n  that  we)ulel 
facilitate  leviewing  a  be)rre)wer  for 


fe)re!e;h).snre!  ave)ielane:e!  e)ptie)n.s.  The 
Burexm  eilse)  elisagre!e!s  that  .se!i’vie:e!r.s 
we)uhl  be  uneluly  burehmeel  by  a 
e;e)ntinnity  e)f  e:e)nt;ie;t  pre)visie)n  tiled  eh)e!.s 
ne)t  e!xeie:tly  align  with  the  terms  eif  the 
N;itie)nal  Me)i’tg<ige  Settlement.  The 
Bureau  eibserves  that  the!  Neitiemeil 
Meirtgeige  .Se!tlh!me!nl  re!eiuire!s  a  se!i'vie:e!r 
te)  ielentilv  the  e:e)ntae;l  peei'semnel  te)  a 
beirreiwe!!’  after  a  beirreiwer  heis  re!eiue!Ste!el 
cissi.stcmeee.  The  Biu'enm  is  not  leuiuiring 
that  ei  sei’vieier  ])re)vieh!  beirreiwers  with 
iehentifving  infeirmatie)!)  abend  the 
e;e)nlae;l  pensemnel,  just  that  e:e)nteie:t 
pe!r.sonne!l  be!  eiveiilable  te)  beirreiwers  te) 
whenn  a  servieier  has  pieivieleel  hiss 
mitigation  infoiinatiem  tei  emswer 
beirreiwer  inepiiiieis  anel  assi.st  beiri’owers 
with  hiss  mitigatiem  options,  as 
eijijilicable.  The!  Bureau  be!lieve!.s  the 
Bureau's  reejuirement  is  le.ss 
burdensenne  than  the  terms  iinel 
e:e)nelitiem.s  of  the  National  Mortgage 
Se!tth!me!nt. 

The  Bureau  has  miide  e:hange!.s  to 
jiropeiseel  e;e)mment  40(a)(l)-l  in 
re!.spem.se  te)  genei'al  e:e)ne:ei’ns  expresseel 
by  sevenal  inelustrv  e;e)mme!ntei's  abend 
e;enmmmie:aling  with  |)e!i-se)n.s  eitheM’  than 
a  ben  reiwer  with  re!.s])e!e:t  tei  erreir 
reseilutiem.  infeninatieni  re!eine!st.s.  anel 
eluring  the  hiss  mitigatiem  pie)e:e!.s.s. 
Inelustrv  e:e)mme!nte!rs  as.se!i'te!el  that  it 
wenihl  be  e:e)stlv  tei  .se!rvie:e!rs  tei  verifv 
whe!lhe!r  sue;!)  persems  iire  in  fcie;t 
iiutheirizeel  te)  ae;t  eni  a  benreiwer’s  beihalf. 
They  alsei  expreisseel  ce)ne:e!rn  regiireling 
pe)te!ntiiil  li.ibility  feir  inaelvente!))!  rehease 
eif  e:e)niielential  infeirmalieni  anel 
vieilatiem  of  a])])lie;able  ]n‘ivae;y  laws. 

The!  Burenni  iie:kne)wh!elge!.s  that 
re!e]uiring  .se!rvie:er.s  lei  preiviele  e;e)ntinnity 
eif  e:e)nt;ie:t  jiersonnel  to  benreiwers’ 
agents  is  meire  e:o.stly  than  limiting  the 
ree]uirement  tei  beirrowers.  The  Bureiau 
believeis.  heiwever,  that  beiiTeiwers  whe) 
lire  exjieriencing  eliffie;ulty  in  making 
their  meirtgage  payments  or  in  ehialing 
with  their  .servie:er  may  turn,  for 
eixample.  tei  a  henising  e;e)un.se!h)r  or 
either  knowhxlgeable  persems  to  assi.st 
the!!))  in  aehlrei.ssing  sue:h  issues.  The! 
Bureau  beliewes  that  it  is  n(!ce.s.sai'v  tei 
ae:hie!ve  the  purpe).se!.s  eif  RESPA  to 
permit  sue:!)  agents  tei  e:e)mmunicate! 
with  the  .se!rvie:er  eni  a  borreiwer’s  beihalf. 

Preipeiseel  e:omme!nt  40(ii)(l)-l  is 
aehipteel  as  commeint  40(<i)-1  to  e;larifv 
that  a  servicer  may  imelerlake 
reiasemable!  ])re)e:eelui'e!.s  te)  ehdermine  if  a 
])e!rse)n  whei  e;laims  te)  be!  <m  age!nt  eif  a 
benreiwer  Inis  authenity  frenn  the 
beirreiwer  te)  ae:t  em  the  beirreiwer’s  behalf 
anel  that  sue:!)  reia.semahle  peilieiieis  anel 
])re)e:e!elure!.s  may  re!e]uire  that  ;i  ])e!rse)n 
that  e:laims  tei  be  an  agent  eif  the 
benrower  jirovide  ehicumentation  frenn 
the!  beirreiwer  stating  that  the  jnirpenteel 
agent  is  ae:ting  em  the  beirrower’s  behalf. 
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'I’ho  Bureau  believes  that  this 
clarification  ade(]uately  l)alances  the 
duty  of  servicers  to  couuuunicate  with 
third  ])arties  authorized  l)v  delinciuent 
l)orrowers  to  act  ou  their  behalf  iu 
])ursuiug  alternatives  to  fonudosure  and 
the  coiupliaiice  cost  and  potential 
liability  asserted  hv  iudustrv 
couuneut(!rs  and  described  above;. 
Further,  the  Bureau  uot(;s  that  this 
couuueut  is  similar  to  commentarv 
appearing  iu  1024. 3.'i,  30.  and  3t). 

In  adopting  §  1024.4()(a).  the  Bureau 
has  added  to  comment  4()(a)-l 
clarification  of  what  the  term 
“delimiueut  borrower”  means  for 
purposes  of  §  1()24.40(a).  Upon  further 
consideration,  the  Bureau  h(;lieves  it 
would  he  better  to  state  clearlv  iu 
§  l()24.4()(a)  that  the  continuity  of 
contact  requirements  in  §  1024.40  only 
a})])ly  te)  deliiuinent  borrower  rather 
than  .setting  forth  a  se])arate  section  in 
propo.s(;d  ^  1024.40(c)  to  the  .same  effect. 
Accordingly,  the  Bureau  is  not  adopting 
pro])osed  §  1024.40(c)  and  is  instead 
moving  the  substance  of  proposed 
§  1024.40(c),  which  the  Bureau  has 
modified  for  r(;a.sons  .set  forth  below, 
into  commentary  as  ])art  of  comment 
40(a)— 1  to  explain  the  term  “delincpient 
borrower.” 

The  Bureau  is  ado])ting  ])roposed 
comment  40(a)(l)-3.i  as  comment  40(a)- 
2.  Two  USFs  and  a  c:redit  union 
commenter  asked  the  Bureau  to  move 
the  clarification  in  proposed  comment 
40(a)(l)-3.i  that  a  .s(;rvicer  may  assign  a 
team  of  persons  to  assist  a  borrower  as 
r(;(iuired  by  proi)o.sed  §  1 024.40(a)(l ) 
from  commentary  to  rule  text.  The 
Bureau  declines  because  the  ]n’0];osed 
clarification  is  an  example  of  how  a 
servicer  may  exercise  di.scretion  to 
determine  the  manner  by  which 
continuity  of  contact  is  imj)lemented. 
Accordingly,  the  Bureau  believes  that  it 
is  appro])riate  that  the  clarification 
remains  in  the  commentary. 

As  adopted,  comment  4()(a)-2 
additionally  provides  that  a  servicer 
may  assign  single-pur])o.se  or  mnlti- 
pnrpo.se  liersonnel.  .Single-pnr])ose 
])(;rsonnel  are  jjersonnel  whose  primarv 
responsibility  is  to  resjiond  to  a 
deliiuinent  borrower  who  meets  the 
assignment  criteria  described  in 

l()24.4()(a)(l).  Mnlti-pnrpo.se 
personnel  can  he  iiersonnel  that  do  not 
have  a  ])rimary  responsihilitv  at  all,  or 
])(;rsonnel  for  whom  responding  to  a 
liorrower  who  meet  the  assignment 
criteria  .set  forth  in  §  l()24.4()(a)(l)  is  not 
the  ])ersonn(;rs  primary  res])onsihility. 
The  Bureau  added  this  clarification  to 
address  comments  by  industry 
comment ers  ex])res.sing  concern  that 
some  servicers  do  not  have  the  capacity 
to  dedicate  staff  members  to  assisting 


borrowers  with  loss  mitigation  options 
to  the  exclusion  of  other 
responsibilities.  Comment  4()(a)-2 
further  (ixplains  that  when  a  borrower 
who  nu;et.s  the  a.ssignment  criteria  of 
l()24.4()(a)  has  filed  for  l)ankrn|)tcv.  a 
siirvicer  may  a.ssign  ])ersonnel  with 
sp(;cialized  knowledge  in  l)ankrni)tcv 
law  to  assist  such  borrowers  in  res])onse 
to  (inestions  raised  by  industry 
commenters  about  whether  the  Bureau's 
continuity  of  contact  re(]uirement  would 
allow  servicers  to  reassign  a  borrower 
who  has  filed  for  bankruptcy  to 
])ersonnel  with  specialized  knowledge 
and  training  in  bankruptcy  law.  Because 
the  Bureau  is  ado])ting  this  clarification 
in  comment  40(a)-2.  the  Bureau  is  not 
adojjting  proi^osed  comment  4()(a)(  l)-4, 
which,  as  ex])lained  above,  was 
jiroposed  to  clarify  the  relationship 
lietween  jiroposed  1024.40  and 
hankrn])tcy  law  to  address  situations  in 
which  .servicers  transfer  tin;  borrower's 
file  to  a  separate  unit  of  personnel  (/.e., 
|)er.sonnel  who  are  not  ])art  of  the 
servicer's  loss  mitigation  unit),  or  to 
outside  l)ankrn])tcy  conn.sel  to  com|)lv 
with  hankrnj)tcy  law).  Tin;  Bureau  is 
also  not  adopting  inojuised  comment 
40(a)(l)-3.ii  hecan.se  the  final  rule  no 
longer  ties  the  assignment  of  contact 
jiersonnel  to  a  servicer's  provision  of  the 
oral  notice  that  would  have  been 
re(]nired  ])nrsnant  to  jiroposed 
§1024. 39(a). 

As  discussed  above,  proposed 
§  l()24.4()(a)(l )  would  have  re(inir(;d  a 
transferee  s(;rvicer  to  assign  contact 
personnel  to  a  borrower  if  the  borrower 
had  been  assigiuid  ])er.sonnel  hv  the 
transferor  servicer,  and  the  assignment 
had  not  eiuled  at  the  time  of  the 
borrower's  mortgage  loan  had  been 
transferred.  The  Bureau  became 
concerm;d  that  transferee  servicers  may 
try  to  evade  comj)liance  with  the 
obligation  to  provide  continuity  of 
contact  by  as.serting  that  this  obligation 
is  contingent  upon  whether  the 
borrower  has  h(;(;n  assigned  contact 
personnel  by  the  transferor  servicer.  The 
Bureau  believes  that  ])reventing  a 
servicer’s  evasion  of  its  continuity  of 
contact  obligation  is  necessary  to 
achieve  the  purposes  of  RFSBA.  The 
Bureau  believes  that  finalized 
§  l()24.4()(a)  makes  it  clear  that  a 
servicer’s  obligation  to  maintain  jiolicies 
and  procedures  rea.sonahly  designed  to 
assign  contact  j^ersonnel  to  certain 
deliminent  borrowers  is  not  contingent 
iqion  whether  the  borrower  was 
assigned  such  personnel  by  the 
borrower’s  ])revious  s(;rvicer. 

Pro|)osed  4()(h) 

The  Bureau  proposed  §  l()24.4()(h)(l) 
to  re(|nire  a  servicer  to  establish  policies 


and  procedures  reasonably  designed  to 
ensure  that  the  servicer  personnel  the 
.servicer  makes  available  to  the  borrower 
pursuant  to  proposed  §  l()24.4()(a) 
perform  certain  functions  that  the 
Bnr(;an  h(;lieved  would  facilitate 
.servicers’  review  of  a  borrower  for  loss 
mitigation  options.  The  functions  would 
have  been  as  follows:  (1)  Providing  a 
borrower  with  accurate  information 
about  loss  mitigation  options  offered  hv 
the  servicer  and  available  to  the 
borrower  ha.sed  on  information  in  the 
.servicer’s  ])os.se.ssion  (proposed 
§  l()24.4()(h)(1  )(i)(A)).  actions  a  borrower 
must  take  to  be  evaluated  for  loss 
mitigation  ojitions.  including  what  the 
borrower  must  do  to  submit  a  comjilete 
loss  mitigation  ajiplication.  as  defined 
in  proposed  §  1024.41.  and  if  applicable, 
what  the  borrower  must  do  to  appeal  the 
.servicer’s  denial  of  the  borrower’s 
application  (j)ro])o.sed 
§  l()24.40(h)(l)(i)(B)),  the  status  of  the 
borrower’s  already-snhmitted  loss 
mitigation  application  (proposed 
§  l()24.40(h)(l)(i)(C)).  the  circnm.stances 
under  which  a  servicer  must  make  a 
foreclosure  referral  (proposed 
§  1024.4()(h)(l)(i)(D)).  and  lo.ss 
mitigation  deadlines  the  servicer  has 
established  (projiosed 
§  l()24.4()(h)(l)(i)(F));  (2)  accessing  a 
conqilete  record  of  the  borrower’s 
payment  historv  in  the  servicer’s 
])os.ses.sion.  all  documents  the  borrower 
has  submitted  to  the  .servicer  in 
connection  with  the  borrower’s 
a])plication  for  a  loss  mitigation  option 
offered  by  the  servicer,  and  if 
applicable,  documents  the  borrower  has 
submitted  to  jn  ior  servicers  in 
connection  with  the  borrower’s 
application  for  loss  mitigation  o])tion.s 
offered  hv  those  servicers,  to  the  extent 
that  those  documents  are  in  the 
.servicer’s  pos.session  (proposed 
§  l()24.4()(h)(l)(ii)(A  through  (U));  (3) 
providing  the  documents  in 
§  l()24.4()(h)(l)(ii)(B)  through  (C)  to 
persons  authorized  to  evaluate  a 
liorrower  for  lo.ss  mitigation  ojitions 
offered  hv  the  servicer  if  the  .servicer 
liersonnel  a.ssigned  to  the  borrower  is 
not  authorized  to  evaluate  a  borrower 
for  loss  mitigation  options  (projiosed 
§  1()24.4()(1))(1  )(iii)):  and  (4)  within  a 
niasonahle  time  after  a  borrower  recinest, 
jirovide  the  information  to  the  l)orrow(;r 
or  inform  the  borrower  of  tin;  tele])hone 
nninher  and  address  the  .servicer  has 
(istahlished  for  borrowers  to  as.sert  an 
error  ]iur.snant  to  §  1024.3.1  or  make  an 
information  recpiest  pursuant  to 
§1024.30  (proposed  §  1 024.40(l))(l  )(iv)). 
Propo.sed  comment  40(h)(l)(iv)  would 
have  clarified  that  for  piii'iioses  of 
§  1024.40(h)(l)(iv).  three  days 
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(excluding  legal  public  holidays, 
Saturdavs.  and  Sundays)  is  a  reasonable 
time  to  provide;  the  information  the 
borrower  has  reepiested  or  inform  the 
borrower  of  the;  telephone  number  and 
address  the  servicer  has  established  for 
borrowers  to  assert  an  (;rror  ])nrsuant  to 
§  1024.3.1  or  make  an  information 
r(;(inesl  pursuant  to  ^  1024.30. 

l’ro|)osed  §  1024.40(t))(l)  reilect(;d  the 
Hureau’s  belief  that  having  .staff 
available  to  helj)  delimpient  borrowers 
is  necessary,  but  not  sufficient,  to 
ensure  that  when  a  borrow(;r  at  a 
significant  risk  of  default  reaches  out  to 
a  servicer  for  assistance;,  the  borrow{;r  is 
connected  to  personnel  who  can  address 
the  borrower's  impiiries  or  loss 
mitigation  reepie.sts  adeepiately.  The  .staff 
a  .servicer  mak(;s  available  to  delineiuent 
borrowers  must  be  able  to  p(;rform 
functions  that  are  calibrated  toward, 
among  other  things,  facilitating  the 
r(;vi(;w  e)f  borrowers  for  for(;closnn; 
avoidance  options.  Further,  as  discu.ssed 
in  the  proposal.  S  1024.40  was  intended 
to  work  tog(;tber  with  proposed 

1024.30  and  1024.41.  For  exam])le. 
propo.sed  {^1024.41  would  have 
r(;(|uir(;d  a  servicer  to  notify  a  borrow(;r 
if  the  borrow(;r  has  submitted  an 
incomplete;  lo.ss  mitigation  apj)lication. 
I’ropo.s(;d  §  1024.40(b)(l )  would  have 
addressed  this  dutv  bv  r(;(iuiring  tin; 
pi;rsonnel  assigned  to  the  borrow(;r  to 
inform  the  borrower  about  the  stei)s  the 
borrower  must  take  to  com])lete  bis  or 
h(;r  loss  mitigation  ap|)lication. 

rlu;  Hur(;an  additionally  pro])o.sed 
§  1024.40(b)(l )  ba.sed  on  the  r(;cognition 
that  mortgage  investors  and  other 
r(;gulators  have  re.spond(;d  to 
br(;akdown.s  in  borrower-servic(;r 
communication  by  reepiiring  s(;rvicers  te) 
adopt  .staffing  standards.  The  Bureau 
b(;lieved  that  the;  functions  .set  forth  in 
jeroposed  §  l()24.4()(b)(l)  woidd  have 
ce)mplemented  existing  standards.  The 
Bnr(;au  did  not  receive  comments  in 
response  to  |)ropo.sed  ^  l()24.4()(b)(l), 
with  the  excei)tion  that  two  national 
consumer  groups  (juestioned  whether 
pro])osed  §  1024.4()(b)(l)(ii)(C)  would 
unnecessarily  dilute  a  transferor 
servicer’  responsibility  to  ensure  it 
transfers  all  relevant  borrower 
information  and  a  tran.sfer(;e  servicer's 
responsibility  to  ensure  that  it  take; 
possession  of  all  such  information 
l)(;cause  propos(;d  1()24.4()(b)(l)(ii)((’,) 
would  have  limited  the  transferred 
documents  to  om;s  in  a  translen;!; 
s(;rvicer's  ])os.se.ssion.  The  consumer 
grou])s  also  (iuestion(;d  whether 
§  1()24.4()(b){l)(ii)((])  would  have; 
conflicted  with  proposed 
§  1024. 38(b)(4).  which  would  have 
n;(juired  .servicers  to  transfer  all  of  the 
information  and  documents  relating  to  a 


transferr(;d  mortgage  loan.  The  Bureau 
obs(;rve.s  that  tin;  limitation  was 
])ropo.sed  becau.sc;  tlu;  Bureau  did  not 
Ijelieve  a  transfer(;e  s(;rvicer  should  bi; 
expo.sed  to  potentiallv  costly  litigation  if 
the  lack  of  access  to  doenments  is  due 
to  the  fault  of  tin;  transleror  s(;rvicer. 

The  Bureau  observ(;s  that  s(;veral  of  tlu; 
l)ropo.sed  objectives  with  r(;sp(;ct  to 
providing  information  or  accessing 
information  wonld  have  b(;(;n  limit(;d  to 
circumstances  when;  the  information 
was  in  the  servic(;r's  poss(;.ssion.  This 
j)ro])o.sed  limitation  was  intended  to  In; 
a  safeguard  to  lu;lp  servicers  manage 
co.sts  arising  from  the  litigation  risk  that 
would  have  been  created  by  the 
existence  of  civil  liability  for  violations 
of  pro])o.S(;d  §  1024.40.  But  because  the 
Bureau  has  decided  to  finalize  ^  1024.40 
such  that  there  will  be  no  private 
liability  for  violations  of  the  ])rovi.sion, 
the  Bureau  is  not  ado|)ting  the 
safeguard. 

Bro]U).sed  ^  1024.40(b)(2)  would  have 
])rovided  that  a  servic(;r's  j)olicies  and 
l)rocedur(;.s  satisfy  the  re(]uir(;ments  in 
§  1024.40(b)(1)  if  s(;rvicer  j)ersonnel  do 
not  engage  in  a  pattern  or  practice  of 
failing  to  p(;rform  the  functions  set  forth 
in  1024.40(b)(1)  where  applic:abl(;. 
Bro])os(;d  comment  40(b)(2)-l.i  wonld 
have  i)rovided  that  for  purposes  of 
§  1024.40(b)(2),  a  servic(;r  exhibits  a 
patt(;ru  or  practice  of  failing  to  ])erform 
such  fuuctions,  with  res])ect  to  a  single 
borrower,  if  servic(;r  personiu;!  a.ssigned 
to  the  borrower  fail  to  ])(;rform  anv  of 
the  functions  listed  in  §  1024.40(b)(l ) 
where  a])i)licable  on  multiple  occasions, 
such  as,  for  exam|)le.  repeat(;dlv 
providing  the  borrower  with  inaccurate 
information  about  the  status  of  the  loss 
mitigation  application  the  borrower  has 
submitted.  Bropos(;d  comment  40(b)(2)- 
l.ii  would  have  exjjlained  that  a 
servicer  exhibits  a  jiattern  or  practice  of 
failing  to  ])erform  such  functions,  with 
resp(;ct  to  a  large  number  of  borrowers, 
if  servicer  ])er.sonnel  assigneil  to  the 
borrowers  fail  to  perform  anv  of  tlu; 
functions  listed  in  l()24.40(b)(l)  in 
similar  ways,  such  as,  for  exam|)le. 
providing  a  large  number  of  borrowers 
with  inaccurate  information  about  the 
status  of  the  lo.ss  mitigation  ap])lications 
tlu;  borrowers  have  suhmitted. 

The  Bur(;an  recognizes  that  contact 
personiu;!  may  occasionally  make  a 
mistake  and  fail  to  p(;rform  a  function 
(;numerated  in  propo.sed  1()24.4()(b)(l). 
Propo.sed  1()24.4()(b)(2)  r(;flects  the 
Bureau’s  belief  that  the  occasional 
mi.stake  is  not  nec;(;.ssarily  indicative  of 
servicers  not  complying  with  the 
servicing  obligation  set  forth  in 
proposed  §  l()24.4()(b)(l).  Accordingly, 
just  as  the  Bureau  proposed  the  safe 
harbor  in  propo.sed  tj  1024. 38(a)(2)  for 


.servii;ers  for  non-systemic  violations  of 
§  1024.38  to  manage  the  costs  arising 
from  the  litigation  risk  created  by  the 
(;xist(;nce  of  civil  liability  for  violations 
of  ^1024.38,  the  Bureau  propo.sed  a  .safe 
harhor  in  pro])o.sed  1 024.40(b)(2)  for 
.servicers  for  non-sv.stemic  violations  of 
§  1024.40(b)(1). 

Both  consumer  groipis  and  industry 
commenters  ojiposed  the  .safe  harbor  tlu; 
Bureau  i)ropos(;d  in  1024.40(b)(2).  just 
as  consumer  groups  urged  the  Bureau  to 
eliminate  the  projuised  safe  harbor  in 
propo.sed  ^  1024.38(a)(2)  to  reduce 
liarriers  to  successful  litigation  and  to 
(;nsnre  that  the  rule  provides  ])rotection 
for  more  borrowers,  they  urg(;d  the 
Bureau  to  withdraw  ])roposed 
^  1024.40(h)(2).  just  as  industry  groups 
urged  the  Bur(;au  to  eliminate  the 
])attern  or  practice  private  cause  of 
action  under  §  1024.38(a)(2)  to  reduce 
significant  litigation  exposure,  they 
urged  the  Bureau  to  do  the  same  with 
resjject  to  propo.sed  1024.40(b)(2). 
Mor{;over.  as  is  triu;  in  the  g(;neral 
.servicing  policies  and  ])roc(;dure.s 
context,  the  Bureau  is  conc(;rned  that 
the  safe  harbor  in  pro])osed 
§  1024.40(b)(2)  would  hami)er  the 
Bur(;au  and  other  regulators  in 
(;xerci.sing  su])ervisorv  authority  and 
could  preclude  relief  from  being  secun;d 
until  there  have  b(;(;n  wide.s])read  or 
r(;peated  incidents  of  consum(;r  harm. 
Further,  tlu;  safe  harbor  is  no  longer 
nece.ssarv  b(;cause.  as  discu.ssed  above, 
the  Bureau  has  d{;cided  to  finalize 
1024.40  such  that  there  will  be  no 
l)rivate  liability  for  violations  of  the 
])rovision.  Accordingly,  the  Bureau  is 
not  adopting  ^  1024.40(b)(2)  and  related 
comments  40(b)(2)-l.i  and  ii.  Instead, 
the  Bureau  is  onlv  adoi)ting 
§  1024.40(h)(1)  as  ^  1024.40(b). 

New  40(b) 

Projjosed  ^  1024.40(b)(1)  is  largely 
adojjted  as  §  1024.40(b)(1)  through  (3). 

In  addition  to  changes  that  have  been 
noted  above,  the  Bureau  has  made 
technical  changes  to  j)ro))o.sed 
§  1024.40(b)(l  )(i)(B)  (redesignated  as 
S  1024.40(b)(l  )(ii))  to  b(;  consi.stent  with 
changes  to  the  language  of  §  1024.41 .  to 
clarify  that  the  function  of  accessing  the 
information  set  forth  in  ])ro])osed 
§  1024.40(b)(l  )(ii)  (redesignated  as 
§  1024.40(b)(2))  means  retri(;val.  and  to 
clarify  that  th(;  retrieval  mu.st  be  done  in 
a  timely  manner.  The  Bureau  is  akso 
clarifying  that  “document”  means 
“written  information”  for  purposes  of 
proj)o.sed  §  1024.40(b)(l)(ii)(B) 
(redesignated  as  §  1024.40(b)(2)(ii)). 

Proposed  40(c) 

The  Bureau  proj)os{;d  §  1024.40(c)  to 
provide  that  a  servicer  shall  ensure  that 
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the  personnel  it  assigns  and  makes 
availal)le  to  a  l)orro\ver  pursuant  to 
l()24.4()(a)  nanain  assigned  and 
availal)le  to  the  l)orro\v(;r  until  any  of 
the  following  oeenr:  (1)  the  borrower 
r(4inan(:(!s  the  mortgage  loan  (.see 
pro])o.se(l  ??  1()24.4()((:)(1));  (2)  tin; 
borrower  ])ays  off  the  mortgage  loan  (.see 
proi)o.sed  ^  1()24.4()((:)(2));  (3)  a 
reasonable  time  has  pa.ssed  since  (i)  the 
l)orrow(;r  has  brought  the  mortgage  loan 
current  by  paying  all  amounts  owed  in 
arrears,  or  (ii)  the  borrower  and  the 
.servicer  have  entered  into  a  permanent 
lo.ss  mitigation  agreement  in  which  the 
borrower  keeps  the  i)roperty  securing 
the  mortgage  loan  (.see  ])ro])ose(l 
§  l()24.4()(c](3)(i)  through  (ii));  (4)  title  to 
the  borrower's  proj)erty  has  h(!en 
transfernul  to  a  new  owner  through,  for 
example,  a  deed-in-liim  of  foreclosure,  a 
sah;  of  the  borrower’s  ])roperty, 
including,  as  applicable,  a  short  sale,  or 
a  foreclosure  sale  (.see  ])ro])osed 
§  l()24.4()(c)(4));  or  (5)  if  a])i)licahle.  a 
reasonable  time  has  passed  since 
servicing  for  the  borrower's  mortgage 
loan  was  transferixul  to  a  transleree 
.servicer  (.see  proposed  §  l()24.4()(c)(.'j)). 
The  Bureau  observes  that  propo.sed 
§  l()24.4()(c)  clearly  indicates  that  tlu! 
Bunnni  intended  §  1024.40  to  apply  to 
more  than  just  the  initial  assignment  of 
contact  personnel. 

The  Bureau  jjroposed  comment 
40(c)(3)-l  to  provide  that  for  pur])oses 
of  S  1024.40(c)(3).  a  nuisonahle  time  has 
jjassed  when  the  borrower  has  made  on- 
time  mortgage  jjayimmts  for  three 
consecutive  months.  The  Bureau  noted 
in  the  2012  RESBA  Servicing  Proposal 
that  the  ability  of  a  borrower  to  make 
on-time  mortgagt;  payments  for  thixie 
consecutive  months  has  gaiinxl  wide 
acceptance  as  an  indicator  of  whether  a 
j)reviouslv-delinqnent  borrower  can 
succeed  in  keeping  his  or  her  mortgage 
loan  current.  For  example,  under 
Treasury’s  flAMP  j^rogram.  a  borrower 
is  put  in  a  trial  modification  jjeriod 
lasting  three  months.  The  borrower 
must  have  made  all  trial  period 
])ayments  to  cpialify  for  a  j)ermaru;nt 
loan  modification.'-'’"  The  Bureau  sought 
comment  on  whether  criteria  other  than 
a  borrower  making  on-time  mortgage 
payments  for  three  con.secutive  months 
should  he  used  to  determine  what  is  a 
“nxisonahle  time"  for  purposes  of 
S  l()24.4()(c)(3). 

A  numher  of  industry  commenters 
asserted  that  three  months  of  tracking  a 
l)orrow(;r  who  later  becomes  current 
would  generally  he  (jxcessive, 

'"’"Makiiij^  llonu!  AITorclalilo  I’ro^rani  llaiKlIxiok. 
v;i.4.  at  8!)  (btHaanlna-  l.a.  2011):  sec  also  Kaiinii! 
Mat!  .Sin^lt!  Family  .Siirviciii”  Cuitlo.  Ch.  (>.  S  002 
(2012). 


])articnlarly  if  the  borrower  cures 
without  the  aid  of  loan  modification. 
Several  industry  commenters  urged  the 
Bureau  to  conform  proposed 
§  1024.40(3)  to  the  re(|uirenient  in  the 
National  Mortgage  Settlement,  which 
permits  it  sttrvicer  to  end  the  a.ssignment 
of  a  single  ])oint  of  contact  to  a  borrower 
njion  the  reinstatement  of  the  loan, 
which  occurs  either  due  to  vohmtiirv 
reinstatement  or  the  processing  of  a 
perimment  loan  modification  program. 
They  urged  the  Bureau  to  not  discount 
a  borrower's  completion  of  a  trial 
modification  program,  and  several 
commenters  urged  .sttrvicers  to  count  a 
borrower’s  trial  modification  payments 
toward  meeting  the  proposed  on-time 
payment  re(|nirenient  in  ??  l()24.4()(c)(3). 

One  hank  servicer  sugge.sted  that  the 
Bureau  should  further  clarify  jiroposed 
§  1024.4()(c)(3)  by  replacing  the  phra.se 
“on-time  mortgage  payment”  with 
“when  the  borrower  has  made  payment 
for  three  consecutive  months  that  have 
not  incurred  a  late  fee.”  The  servicer 
expre.ssed  the  concern  that  narrowly 
inter])reting  “on-time”  payments  as 
paying  as  of  the  due  date  could 
nnneces.sarily  extend  the  duration  of  the 
continuity  of  contact  and  that  the 
Bureau  should  t.ike  account  ofanygnict! 
period  after  the  jiayment  due  date 
during  which  a  borrower  could  pay 
without  incurring  a  late  fee. 

Bropo.sed  comment  4()(c)(.'5)-l  would 
have  jirovided  that  for  purpo.ses  of 
§  l()24.4()(c:)(.')),  a  reasonable  time  would 
h.ive  ])assed  30  days  after  serx'icing  for 
the  borrower’s  mortgage  lotm  was 
tr.msferred  to  a  transferee  servicer.  As 
discussed  above,  the  Bureau  believed 
that  the  transferee  servicer  may  recpiin! 
nj)  to  30  days  from  the  date  of  transfer 
of  .servicing  to  identify  borrowers  who 
had  jiersonnel  a.ssigned  to  them  by  the 
transferor  servicer. 

A  large  bank  servicer  and  a  national 
trade  association  representing  large 
mortgage  financing  companies  opposed 
requiring  a  transferor  servicer  to 
continue  making  continuity  of  contact 
personnel  available  to  a  borrower  who.se 
loan  has  been  transhnred  because  after 
servicing  has  been  transferred,  the 
transferor  s(;rvicer  would  no  long  have 
access  to  any  records  or  documents  of 
the  borrower  and  could  no  longer 
reasonably  he  expected  to  assist  a 
l)orrow(!r  effectively.  Tlu;  large  hank 
servicer  suggested  that  if  the  Bureau 
adopts  a  rule  that  r(;(inire.s  a  transferor 
.s(;rvic(;  to  continue  making  continuity  of 
contact  personnel  available  after  a 
borrower’s  loan  has  been  transferred, 
the  Bureau  should  require  the 
a.ssignment  to  la.st  no  more  than  l.'i  days 
following  the  transfer.  The  national 
trade  association  suggested  that  the 


Bureau  should  retpure  contact 
information  for  the  continuity  of  contact 
per.sonnel  made  available  by  a  transferee 
.servicer  he  di.sclosed  in  the  .servicing 
transfer  letter  or  ])rovide  an  exemption 
for  liability  for  potentially  violating 
1024.40(1))  as  the  personnel  will  he 
nnahle  to  perform  many  of  the  functions 
set  forth  in  propo.sed  ^  1024.40(h).  One 
hank  servicer  recommended  that  the 
Bureau  provide  a  safe  harbor  for 
situations  where  a  continuity  e)f  contact 
personnel  is  no  longer  available  due  to 
staffing  changes  in  the  normal  course  of 
business. 

The  Bureau  has  considered  the 
comments  the  Bureau  has  received  in 
response  to  propo.sed  S 1824. 40(c)  and  is 
making  several  adjustments.  The  Bureau 
has  reconsidered  the  appropriate 
continuity  of  contact  objectives  where  a 
borrower’s  mortgage  loan  is  made 
current  through  voluntary 
reinstatement.  The  Bureau  believes  that 
the  objective  should  he  to  maintain 
continuity  of  contact  until  a  borrower 
either  brings  a  mortgage  loan  current  by 
paying  all  amount  owed  in  arrears  or  is 
able  to  make  at  least  the  first  two 
payments  following  a  permanent 
modification  agreement.  In  the  ca.se  of  a 
borrower  who  brings  her  mortgage 
current,  the  Bureau  believes  that  the 
likelihood  of  a  near-term  re-default  is 
relatively  low  and  thus  the  .servicer 
should  not  he  recpiired  to  implement 
polities  and  procedures  reasonably 
clesigned  to  maintain  continuity  of 
contact  with  such  a  borrower.  On  the 
other  hand.  The  Bureau  believes  that  the 
risk  of  a  re-default  for  a  borrower  who 
has  gone  through  formal  lo.ss  mitigation 
assistance  is  sufficiently  high  that  the 
.servicer’s  policies  and  procedures 
.should  he  reasonably  designed  to 
maintain  continuity  of  contact  with 
such  a  borrower  throughout  any  trial 
modification  and  for  a  period  of  time 
after  the  borrower  enters  into  a 
permanent  loan  modification  agreement. 
The  Bureau  is  adopting  S  l()24.4()(a)(2), 
which  reduces  the  numher  of 
consecutive  monthly  payments  from 
three  to  two.  This  responds  to  concerns 
about  whether  three  months  of  tracking 
might  he  exce.ssive.  The  Bureau  has  akso 
considered  the  retpiest  to  permit  a 
.servicer  to  factor  in  grace  ])eriods  when 
determining  whether  a  payment  was  an 
on-time  payment  and  believes  that  it 
would  he  an  aj)})ropriate  change.  This 
change  is  reflected  in  final 
§l()24.4()(a)(2). 

The  Bureau  has  considered  the  issue 
of  a  transferor  servicier’s  obligation  to 
c:ontinue  making  contact  personnel 
available  to  a  borrower  whose  loan  has 
been  tran.sferred.  As  discus.sed  above, 
the  Bureau  reasoned  that  it  might 
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i'(‘asonaI)ly  take  some  time  lor  traiisferei! 
.servicers  to  identity  borrower  who  had 
|)(!rsoimel  assigneil  to  tliem  by  the 
transferor  servicer.  The  Onrean  believes 
this  safeguard  is  no  longer  necessary 
when  violations  of  finali/.cKl  §  1024.40 
no  longer  expose  a  servicer  to  civil 
liability.  Accordingly,  tin;  Hnrean  is  not 
finalizing  pro|)o.s(ul  1024.40(c)(.'j). 

As  (li.scu.ssed  above,  one  industry 
commenter  suggested  that  the  Hnnian 
shonld  relieve  a  servicer  of  its  obligation 
to  make  continuity  of  contact  personnel 
available  due  to  staffing  changes  in  the 
normal  cour.se  of  business.  The  Bureau 
disagreixs.  The  Bureau  ex|)ects  that 
servicers  already  have  existing  jjolicies 
and  procedures  in  place  to  address  the 
implication  of  staffing  changes  to  their 
.servicing  operations,  including  the 
impact  on  borrower-servicer 
commnnications  and  accordingly,  this 
limitation  is  nnneces.sarv. 

As  discn.ssed  above,  after  further 
consideration,  the  Bureau  believes  it 
would  be  better  to  .state  clearly  in 
§  l()24.4()(a)  that  the  continnitv  of 
contatl  policy  and  procedures 
nuinirements  in  1024.40  only  apjilies 
to  delimiuent  borrower  rather  than 
.setting  forth  a  separate  .section  in 
propo.sed  ^  1024.40(c)  to  the  same  effect. 
Accordingly,  the  Bureau  is  not  adojiting 
proposed  §  1024.40(c)  as  a  sejiarate 
snb.section  of  §1024.40  and  is  instead 
moving  the  snb.stance  of  projiosed 
§  1024.40(c).  revised  as  discns.sed  above, 
to  comment  40(a)-l.  which  elaborates 
on  the  meaning  of  the  term  ‘‘delimpient 
borrower"  for  |)ur])oses  of  §  1024.40(a). 
As  adopted,  comment  40(a)-l  clarifies 
that  a  borrower  is  no  longer  a 
“delimpient  borrower"  (for  purposes  of 
§  1024.40(a))  if  a  borrower  has 
refinanced  the  mortgage  loan,  jiaid  off 
the  mortgage  loan,  brought  the  mortgage 
loan  current  by  paying  all  amounts 
owed  in  arrears,  or  if  title  to  the 
borrower’s  jiroperty  has  been  transferred 
to  a  new  owner  through,  for  example,  a 
deed-in-lien  of  foreclosure,  a  .sale  of  the 
borrower's  property,  including,  as 
ajiplicable,  a  short  sale,  or  a  foreclosure 
.sale. 

I^roposed  4()(d) 

The  Bureau  ])ro])o.sed  §  l()24.4()(d)  to 
jirovide  that  a  servicer  has  not  violated 
§  1024.40  if  the  servicer’s  failure  to 
comply  with  this  section  is  caused  bv 
conditions  beyond  a  servicer’s  control. 
l’ro])osed  comment  40(d)-l  would  have 
explained  that  "conditions  bevond  the 
.servicer’s  control”  include  natural 
disasters,  wars,  riots  or  other  major 
upheaval,  delays  or  failures  can.sed  bv 
third  parties,  such  as  a  borrower’s  delay 
or  failure  to  submit  anv  recpiested 
information,  di.srujitions  in  telejihone 


service,  comjmter  system  malfunctions, 
and  labor  disputes,  such  as  strikes.  The 
Bnrean  intended  jiroposed  §  l()24.4()(d) 
to  limit  the  liability  of  .servicers  to 
borrowers  under  RHSBA.  The  Bureau 
did  not  believe  that  failures  to  comply 
with  the  continuity  of  contact 
recpiirements  in  proposed  §1024.40 
can.sed  by  conditions  beyond  a 
servicer’s  control  should  exjiose  a 
.servicer  to  liability  to  a  borrower  under 
section  0  of  RESBA.  Even  if  servicers 
imjilement  processes  that  would 
address  staffing  failures  that  had  a 
significant  adverse  impact  on  borrowers 
seeking  alternatives  to  foreclosure,  the 
Bureau  believes  that  such  conditions 
may  occasionally  occur  that  could 
adversely  affect  a  .servicer’s  ability  to 
provide  adequate  and  ajipropriate  staff 
to  assist  delimpient  borrowers. 

One  non-bank  servicer  recommended 
that  the  Bureau  adtl  to  the  list  of 
conditions  beyond  a  servicer’s  control 
circumstances  under  which  a  servicer 
cannot  e.stablish  reasonable  contact  with 
a  borrower  or  the  borrower  is  not 
re.s])on.sive  to  reasonable  attempts  to 
make  contact.  Another  servicer  asked 
the  Bureau  to  provide  that  major 
bnsine.ss  reorganizations,  such  as 
mergers,  he  added  to  the  list  of 
conditions  beyond  a  servicer’s  control. 

In  response  to  the  fir.st  commenter.  the 
Bureau  observes  that  a  servicer’s 
obligation  under  projio.sed  §1024.40 
would  have  been  to  simiily  make 
contact  personnel  available  in 
accordance  with  §  1024.40(a).  The 
contact  jiersonnel  would  not  have  been 
required  by  §  1024.40  to  make  multiple 
attenqits  to  contact  a  borrower.  Making 
mnlti|)le  attempts  to  contact  a  borrower 
is  akso  not  an  objective  of  §  1024.40  as 
ado))ted.  In  response  to  the  set:ond 
commenter,  the  Bureau  observes  that 
major  busine.ss  organizations  ty])ic:allv 
recpiire  advanced  negotiation  and 
planning.  Accordingly,  the  Bureau 
lielieves  that  such  transactions  should 
not  be  added  to  the  list  of  iionditions 
beyond  a  servicer’s  control. 

But  importantly,  tbe  Bureau  is 
withdrawing  propo.sed  §  1024.40(d)  and 
related  t:omment  40(d)-l.  For  reasons 
di.scussed  above,  violations  of  §  1024.40 
will  not  give  ri.se  to  civil  liability. 
Accordingly,  the  Bureau  Believes  that 
adojiting  propo.sed  §  1024.40(d)  is  no 
longer  nece.ssary. 

Section  1024.41  boss  mitigation 
procedures 

As  discussed  in  the  Bureau’s  2012 
RESBA  Servicing  Brojiosal,  and  in  part 
11  above,  there  has  been  widesjnead 
concern  among  mortgage  market 
jiarticipants,  consumer  advocates,  and 
liolicymakers  regarding  jiervasive 


problems  with  servicers’  performance  of 
loss  mitigation  activity  in  connection 
with  the  financial  crisis,  including  lost 
docnments,  non-res|)on.sive  .servicers, 
and  unwillingne.ss  to  work  with 
borrowers  to  reach  agreement  on  loss 
mitigation  options.  In  re.s|ion.se. 

.servicers,  investors,  guarantors,  and 
State  and  Federal  regulators  have 
undertaken  efforts  to  adjust  servicer  loss 
mitigation  and  foreclosure  jiractices  to 
address  ])roblenis  relating  to  evaluation 
of  loss  mitigation  ojitions.  Sjiecifically: 
(1)  Treasury  and  HUD  sjion.sored  the 
Making  Home  Affordable  jirogram, 
which  established  guidelines  for  Federal 
government  s])onsored  loss  mitigation 
lirograms  such  as  HAMB;  (2)  the 
Federal  Housing  Finance  Agency 
(FHFA)  directed  Fannie  Mae  and 
Freddie  Mac  to  align  their  guidelines  for 
.servicing  deliiKpient  mortgages  they 
own  or  guarantee  to  improve  servicing 
practices; (3)  prudential  regulators, 
including  the  Board  and  the  (ICC, 
undertook  enforcement  actions  against 
major  .servicers,  resulting  in  con.sent 
orders  imposing  recpiirements  on 
servicing  jiractices;  '*■'  (4)  the  National 
Moitgage  Settlement  agreement  inqio.ses 
obligations  on  five  of  the  largest 
.servicers,  including  on  the  conduct  of 
loss  mitigation  evaluations;  and  (.^))  a 
number  of  States  have  adojited,  and 
others  continue  to  jiropose,  regulations 
relating  to  mortgage  servicing  and 
foreclosure  jirocessing,  including 
recpiiring  evaluation  for  loss  mitigation 
options."'-* 

Many  of  these  initiatives  imposed  a 
similar  set  of  consumer  protective 
Jiractices  on  covered  .servicers  with 
respect  to  delinciuent  borrowers.  For 
examjile.  the  FHFA  .servicing  alignment 
initiative,  the  National  Mortgage 
Settlement,  and  HAMB  all  recpiire 
servicers  to  review  lo.ss  mitigation 

''''  ni\n.niakin!ihoi)ifaffcmliihlir.<>(>\’. 

"’"I’ross  R(!li!a.si!.  FiuUiral  llmisin}>  Finance; 
Af>(;ncy.  Fannie;  Mae;  and  Fie;cldie;  Mae:  lei  Ali^n 
(;niele;line;s  ieir  .Se;r\  ie:in”  I)e;line|ne;n1  Me)rl”age;s 
(Apr.  2H.  :il)1 1).  hllj)://\v\vw.lhi(i.go\/\\vl>liU!s/ 
2Iim)/SM42mi.pd(.  ee/.se)  (:e)inine;nt  le;lte;r 
snl)inille;el  l)v  Fetnnie;  M<ie;  einel  I-'ieedelie;  Mac. 

l’re;ss  Ke;le;;ese;.  Oilieie;  e)i'lhe;  (iemiptreille;]-  e;!  llu; 
(;nne;ne:y.  NR  201 1-47.  fX.'C  Takas  TnI'orcanwnI 
Aalion  Aadinsl  hi;^ht  Sarvirars  for  I  'nsafa  and 
I  ’nsoinid  Foraalosan'  I’raclicas  (Apr.  Kl.  201  I); 
I-’e;ele;ral  Re;se;i-ve;  linarel  l’re;ss  Re;le;ase;.  I-'e;ele;ral 
Re;.se;rve;  lssne;s  l';nre)re;e;nu;nt  .Veitienis  Re;liite;el  le; 
l)e;lie:ie;nl  l’riie:tice;s  in  Re;siele;nlial  Me)rl)>ii^e;  I.eean 
.Se;rvie:in'i  (A|)iil  l.'l,  201 1).  aveiilalele;  eel:  hltp:// 
www.fadaralivsana.aov/nawsavanls/jnvss/ 
anforaatnanl/'JOl  U)4  Viadiln]. 

wivn  .naliontdniorlf’agasidllainanl.aoin. 

"•'Saa.  a.<’..  N.'l'.  (;e)m|i.  ('.eielees  R.  X  Re;”s.  til.  il. 
(5410.1  at  snip:  2012  ('.ill.  l.e;”is.  .Se;rv.  (ill.  80  (A. 11. 
278)  (Wl-iS'I  )  aine;nelin<>  Cal.  Civ.  Ceiele;  *5  202:1.0.  .S'e;e 
(dsa  Massae:luise;lts  preipeiseeel  ineirigage;  se;rvie:in}> 
reefinliilieins.  availahla  id  Idlp://\vu  i\.inass.go\’/ 
(H'(dn/dacs/doh/2(Kh:mi  ldpropasadrad.pdf .  (last 
ae:e:e;sse;el  Ni)Ve;inl)e;r  10.  2012). 
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a])])li{:ati()ns  within  30  davs."‘^  Further, 
the  FllFA  servicing  alignment  initiative 
and  th(!  National  Mortgage  .Settlement 
recjuire  a  s(!rvicer  that  receivcis  an 
application  fora  loss  mitigation  o])tion 
from  a  borrower  hefon;  the  12()th  (lav  of 
(leliiKpiency  to  postpone  the  referral  of 
the  borrower’s  mortgage  loan  account  to 
fouiclosure  until  the  borrower  has  been 
evaluated  for  a  loss  mitigation  o])tion."‘^’ 
Wliihi  these;  various  initiatives  are 
starting  to  bring  standardization  to 
significant  ])ortions  of  the  market,  none 
of  them  to  date  has  established  a  s(;t  of 
consistent  natiomd  procedures  and 
expectations  regarding  loss  mitigation 
procedures.  The  Financial  .Stability 
Oversight  Oonncil,  observing  that  the 
mortgage  s(;rvicing  indu.strv  was 
unprepared  and  poorly  .structured  to 
address  the  ra])i(l  incr(;ase  in  defaidts 
and  foreclosures,  r(;commended  that 
fed(;ral  regulators  establish  national 
mortgage  servicing  standards  to  address 
structural  vulnerability  in  the  mortgage 
servicing  market. Further,  the  GAO 
recommended  that  to  the  extent  federal 
regulators  cr(;at(;  national  .servicing 
standards,  such  standards  should 
address  servicer  for(;closnre 
practices."*^ 

In  r(;s])onse  to  these 
recommendations,  the  15ur(;au  has 
develo|)ed  tlK;se  final  rules  to  serve  as 
national  mortgage  servicing  standards. 
The  lbir(;au  believes  that  because  so 
many  borrowers  are  more  than  90  days 
delin(|uent  and  in  n(;ed  of  consideration 
for  loss  mitigation,  because  borrowers 
often  are  not  able  to  cboose  the  servicer 
of  their  mortgage  loan,  and  because  tbe 
manner  in  which  loss  mitigation  is 
handled  has  such  jiotentially  significant 
impacts  on  both  individual  consumers 
and  the  h(;alth  of  the  larger  housing 
market  and  economy,  establi.shing 
national  mortgage  s(;rvicing  standards  is 
necessary  and  aj)])ropriate  to  prot(;ct 
borrowers  and  achieve  the  consumer 
jjrotection  purposes  of  RE.SFA.  Such 
standards  crstablish  a])])ropriate 
exp(;ctations  for  loss  mitigation 


.SV.v;  National  Morls>a”i:  .ScMiloinont  at 
Appoiulix  A.  at  A-2(i;  Krixldia  Mac  t'ainilv 

SclliM'/.Sarviccr  Ciiidc!.  Yol.  2  S  ()4.()(d)(,a)  (2012): 
[■’aiiiiic  Mat!  .Sin;.>li!  Ftmiily  .S(!rvi(:in^  (iiiidc  S20,'>.0ft 
(2012);  UAMI’  (iuidtiliiuis,  (ill.  0  (201  I). 

"’■.Sect!."..  Natioiiiil  M()rt^ii<;i!  .Siittlcmiint  at 
Apptiiidix  A.  at  A-17,  iivailalilt!  at  h{\]i:/ / 
\v\v\v.n(ili()niilni()rl<;ii{><^si‘lll(niunil.(:()in  (last 
<ici:i!ss(id  (aniiarv  IS.  20i:i). 

"■'\S't!(.‘  Financial  .Staliilitv  Oversight  (iouncil. 

201 1  Annual  Koport  Only  22.  201 1 ).  iiv.dlalilt!  at 
lilll)://\\nn.lr(j(isiirv.}’(n/iniliiilivi!s/ls()('/ 
/)f)cn;nf'n/.s7/''.S'(X,V\/?Z0/  y./j(//  (liist  accessed  laninirv 
15,  20i:i). 

(iovtirmnent  Accoiintiiliilitv  ()liii:e. 
Mortgage  Foreclosures — noi:iuni!ntation  I’roliltiins 
Reveal  Need  for  Ongoing  Regulatory  Oversight  (May 
2011).  avinlal))e  iit  l}tlp://\\  \v\v.;^(ia.^i)\  /(issi!ls/32()/ 
(liist  accessed  liuiuary  15.  2013). 


processes  for  borrowers  and  for  owners 
or  assignees  of  mortgage  loans.  Such 
stiindards  also  ensure  that  borrowers 
have  a  full  and  fair  opportunitv  to 
receive  an  evaluation  for  a  loss 
mitigation  option  hitfore  suffering  the 
harms  iissociated  with  foreclosure. 
rhe.se  standards  tire  approjiriate  and 
necessary  to  achieve  the  consumer 
jirotection  pur|)oses  of  RIvSFA, 
including  facilitating  borrowers’  review 
for  lo.ss  mitigation  ojitions,  and  to 
further  the  goals  of  the  Dodd-Frank  Act 
to  ensure  a  fair,  transparent,  and 
comjietitive  market  for  mortgage 
servicing. 

As  stated  in  the  proposal,  the  Bureau 
has  considered  a  nuinher  of  different 
options  for  addressing  consumer  harms 
relating  to  loss  mitigation.  In  general, 
the  Federal  government  has  at  least 
three  approaches  to  addressing  loss 
mitigation:  (1]  Establishing  proces.ses  to 
facilitate  actions  by  market  jiarticipants; 
(2)  mandating  outcomes  of  loss 
mitigation  process  (implicitlv  raising 
costs  to  market  jiarticijiants  of  |nirsuing 
for(;closure  actions  in  violation  of  the 
mandated  outcomes);  or  (3)  providing 
subsidi(;s  to  incent  the  desired 
outcomes. Only  options  (1)  and  (2) 
were  considered  by  the  Bureau  in  light 
of  resources  and  other  factors.  These 
(iresent  a  stark  choice;  Whether  to 
mandate  jirocesses  that  provide 
consumer  jirotections  without 
mandating  sjiecific  outcomes  or  whether 
to  mandate  specific  outcomes  by 
establishing  criteria  for  when  such 
outcomes  are  retjuired.  For  examjile,  a 
reijuirement  that  a  servicer  review  a 
completed  lo.ss  mitigation  application  in 
a  certain  time  period  e.stahlisbes  a 
proc(;,ss  re(|uirement  but  does  not 
impo.se  upon  the  .servic(;r  a  criterion  for 
determining  whether  to  offer  a  loss 
mitigation  o|)tion.  In  contrast,  a 
re(]uir(;ment  that  a  .servic(;r  provide  a 
loan  modification  when  an  evaluation  of 
a  loss  mitigation  application  indicat(;.s 
that  a  loan  modification  may  have  a 
positive  net  pr(;sent  value  would  impo.se 
a  substantive  criterion.  Mandating  a 
methodology  or  set  of  assumptions  for 
determining  when  a  modification  has  a 
positive  net  present  value  would  further 
constrain  the  inv(;.stor’.s  discretion  in 
deciding  under  what  circumstanc(;.s  to 
offer  a  lo.ss  mitigation  option. 

'rhe  201 2  RI'kSPA  .Servicing  Proposal 
included  i)ropo.sed  ])rocedural 
r(;(|uirement.s  for  .servic(;r.s  to  follow  in 
r(;vi(;wing  borrowers  for  lo.ss  mitigation 
ojitions.  .Sp(;cifically,  propo.sed 
4}  1024.41  provided  that  servicers  that 


I’atriciii  A.  McCov,  Itarriiiis  Id  lloiiio 
M()rt<>aj>o  Modilicalions  Ourinj;  Ihc!  Financial  Crisi.s. 
at  4  (May  31. 2(112). 


make  lo.ss  mitigation  options  available 
to  borrowers  in  the  ordinary  course  of 
business  must  undertake  ciirtain  duties 
in  connection  with  the  evaluation  of 
horrow(!r  ajijilications  for  loss 
mitigation  options.  3’he  propo.sal  was 
intended  to  achieve  three  main  goals: 
First,  it  was  designed  to  jirovide 
Jirotections  to  borrowers  to  ensure  that, 
to  the  i;xtent  a  servicer  offers  loss 
mitigation  options,  a  borrower  would 
receive  timely  information  about  how  to 
apply,  and  that  a  .servicer  would 
evaluate  a  complete  application  in  a 
timely  manner.  .Second,  it  was  designed 
to  prohibit  a  servicer  from  completing  a 
foreclosure  jirocess  by  proceeding  with 
a  foreclosure  sale  until  a  borrower  and 
a  .servicer  had  terminated  discussions 
regarding  loss  mitigation  ojitions."'*' 
Third,  it  was  designed  to  set  timelines 
for  loss  mitigation  evaluation  that  could 
he  completed  without  requiring  a 
susjien.sion  of  the  foreclosure  sale  date 
in  order  to  avoid  strategic  use  of  these 
procedures  to  extend  foreclosure 
timelines. 

The  Bureau  intended  that  the 
Jirotections  that  were  set  forth  in 


"■''.Mlluuif^li  llicri!  is  ii  pnucitv  (it  r(!liiilili!  (liitn 
iilxiiil  till!  |)i'i!V(il(!nc(!  lit  |)r(ilil(!nis  riisiiltin^  Iriiin 
|ir(i(:(!(!(liii”  with  <i  tdiiicldsiirc  s.ili!  wliili!  Iiiss 
niiti”<ilidn  discussidiis  ari!  dn,”din».  the  Fcdciiil 
Rc.scrvd  id(!ntin(!d  iiiiiicddtal  (ividiiiicc  dtlhcsi! 
pi'dlildnis  in  2()()H.  .Sec  l.ai  ry  Cdrd(!ll  c/  al..  Tho 
IncviUivas  i>l  Mortfidpa  Si^n  ierrs:  Myths  and 
li<‘(dilias.  ill  0  (Fcdiii'al  Riisni  vc  HdiU'd.  Wdikin*; 

I’apcr  Nd.  211011 — Hi.  .Siipl.  2()0B).  .Yniicdiiliil 
(!vid(!iu:(!  Cdntinuiis  Id  iiccinnnlaU!.  Siu!.  (■.<,>.. 
Ilaskanii>.  <■/  al.  \  .  I•'(n^(•l^(d  Nalinncd  Morl;^a<i(- 
Assoi’..  ct  ah.  Nd.  1  l-(:v-2248.  I’lainlitt's 
Miinidiandiini  (it  Law  In  .Siippiirl  ntlluiir  Mdlinn 
Fill'  I’arlial  Sinninar\  Ind^incnl  (I).  Minn.  Inni!  14. 
2012):  Stovall  v.  Santrust  Mart<j,a‘j,o.  Inc..  .Nd.  10- 
21130.  2011  U..S.  Hist.  LFXl.S  100137  (1).  Md. 
.S(!pt(!inli(!r  20.  201 1 ):  Iliibra  (a  iisziicki.  ItSAL 
KSTATS:  Ilonwowncr  Protests  "Dual  Tnirkine. " 
Fi(!.ss-Fnl(!rpris(!  (Iiino  10.  2012).  availaliUi  al:  http:// 
\vi\w.pc.coni/loctd-nc\\s/loc(d-iunvs-hcadlincs/ 
2l)12(>(i1!l-iv(d-cstatc-ho}nco\\ncr-protcsts-dnal- 
t  rack  ini’. arc.  Int(inniili(in  priisnnUxl  liy  (:(insimi(!r 
iidvdciicy  (’rmips  illiisliiilns  lliiil  Cdnsiiinnrs  and 
lh(!ir  iidv(i(:at(!s  ciintiiuK!  Id  lie  tnisIniUid  liv  llu! 
prdcdss  ntdu.il  tracking.  Fur  iixiiinpld.  llu!  NCLC 
ciindnctcd  a  snrviiv  (it  (:(insnni(!r  alldincvs  Id 
iddniity  inslanciis  (it  Idrdclosurd  salds  dccnmns 
wliild  Idss  initi^alidn  disenssinns  W(!rd  (in-gdiii”. 

I’di'  that  siirvdy.  80  piirci!!!!  (it  snrvdydd  cdnsimidr 
alldiiidys  snrvdVdd  r(!p(iil(!(l  an  inslancd  dtiin 
altdinpidd  t(ir(!(:l(isur(!  .sal(!  whild  awiiitin^  a  Idiin 
indditicaliiin.  Natiiinal  Cdnsimnir  l.aw  (aintdr  Is 
Nalidiiiil  Assdcialidn  (it  Cnnsnindr  Bankrupicy 
.Mldi'iidys.  Servicers  C.ontinne  to  W’ronpfnllv  Initiate 
Foreclosnies:  All  Types  o!  Loans  Alfected  (Fdli. 
2012).  aviiDaldd  ill  http://\v\v\v.nclc.orp,/iniap,es/pd(/ 
foreclosure  inoi1;.^ape/inort><ai>e_servicin»/\vron;.>lnl- 
foreclosnre-snrvirv-restdts.pdf  Fnrlliiir.  a  snrvdv  liv 
llid  Niilidiiiil  lldiisin”  RdSdurci!  (xinldr  slaUid  that  73 
(idrcdiit  (it  285  luinsinj;  cdiinsdldrs  snrvdVdd  nild 
s(!rvi(:dr  piirlnrinancd  in  cdinplvin^  with  diiiil 
ti'iickin^  rnl(!s  (intlindd  in  I  lA.MI’ ^niddliiuss  iis 
"liiir"  (ir  ■■|i(i(ir.''  Niilinnal  CAI’.ACI)  Cdinnidiit 
L(!lt(!i-.  al  7.  1  li(!S(!  sni  vdvs.  whild  ciirliiinlv  mil 
cdiiclnslvd  (widdiici!  ntlhd  iiniviihincd  ntdii.il 
(racking  nr  cdinpiiancd  with  r(!(|nirdnidnls  inipnsdd 
(in  .sdrvicdrs.  indicatd  lliiil  cnncnridnl  Uiss 
niiti^atidn  and  tiirdcldsuid  pr(i(:(!SS(!S  cdiiliniid  In 
luigativdly  iinpacl  hiirniwiirs. 
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|)r()j)().s(;(l  §  1024.41  would  have  been 
auginentcul  and  supplemented  by 
protections  in  other  .sections  ol  the  2012 
RlvSI’A  .Servicing  Proposal  that 
addnjss(!(l  loss  mitigation  issues.  In 
|)roi)o.se(l  S  1024.35).  tor  instance.  th(! 
Ihiniau  pro))ose(l  to  implement 
obligations  on  servicers  that  would  have 
iHupdred  .servicers  to  contact  borrowers 
(!arly  in  the  delimpiency  proc(!S.sand  to 
l)rovi(le  inrormation  to  borrow(;rs 
r(!garding  lo.ss  mitigation  o])tions.  In 
propo.sed  ^  1024.40.  the  Hunuiu 
propo.sed  to  imi)lement  obligations  on 
s(;rvicers  that  woidd  have  recpunul 
servicers,  in  certain  circumstances  to 
jjrovide  borrowers  with  contact 
pm'.sonnel  to  assist  them  with  the 
process  of  applying  for  a  loss  mitigation 
option.  Such  personiKd  would  have 
been  re(iuired  to  have  access  to.  among 
other  things,  information  regarding  lo.ss 
mitigation  o])tions  available  to  the 
borrower,  actions  the  borrower  must 
take  to  b(!  evaluated  for  such  loss 
mitigation  o])tions.  and  the  status  of  any 
loss  mitigation  application  snbmitt(!(l  bv 
the  borrower.  I’urther,  in  propo.sed 
§1024.38.  the  Bnrcjan  ])roposed  to 
nupdre  that  servicers  implement 
policies  and  procedures  reasonablv 
(lesigmul  to  achieve  the  obj(K;tive  of 
niviewing  borrowcas  for  lo.ss  mitigation 
options.  Finally,  in  |)ro])osed  §1()24.3.'5. 
tlu!  Bureau  pro])ose(l  to  ])ermit  a 
borrower  to  assert  an  error  as  a  result  of 
a  .s(!rvicer’s  failure  to  postpone  a 
.scluulnled  foreclosure  .sale  when  a 
servicer  has  failed  to  com])ly  with  the 
nupdrements  for  proceeding  with  a 
foniclosnre  sale.  The  Bureau  bedieved 
that  all  of  these  protections,  when 
implemented  together,  would  have  a 
substantial  im|)act  on  nulucing 
consumer  harm. 

'I’he  Bureau  requested  comment  on  all 
aspects  of  the  propo.sal.  and.  in 
particular,  whether  focusing  on  the 
])rovision  of  procedural  rights  was  the 
appropriate  a|)]jroach  to  addressing  the 
consumer  harm  it  had  identified.  The 
Bureau  sought  comment  on  wh(!ther 
there  wen;  additional  appro])riate 
measures  that  could  be  re(pdr(;d  to 
improve  lo.ss  mitigation  oiitcom(;s  for  all 
j)arties.  The  Bureau  also  sought 
comment  on  whether  the  propo.sed 
recpdrements  ensured  that  consumers' 
timely  and  complete  a])i)lications  would 
r(;ceive  fair  and  full  con.sid(;ration  and 
ensured  the  predictability  of  outcomes 
for  consumers  as  well  as  owners  and 
assigne(;s  of  mortgage  loans.  Finally, 
and  as  discu.ssed  further  below,  the 
Bun;au  sought  comment  on  whether 
pro])o.sed  §1024.41  would  have 
r(;(pured  servicers  to  umlertake  practices 
that  conflicted  with  other  Federal 


regulatory  re(piir(;ments  or  State;  law  or 
may  have  caused  servic(;rs  to  undertake 
practice;s  that  might  reduce;  the; 
availability  e)f  leess  mitigatie)n  eeptienis  e)r 
ae:e:e;s.s  te;  e:re;elit. 

The;  Bnre;au  re;e;e;ive;ei  e:e)nnne;nt.s  fre)m 
ninne;re)us  inelivielnal  e:e)nsenne;rs. 
e:e)nsnme;r  aelve)e:;ite;s,  as  we;ll  as  seam; 
se;rvie;e;rs  anel  inelnstrv  traele;  as.se)e:iatie)ns 
in  seq)pe)rt  e)f  the;  Biire;au’.s 
imple;me;ntiitie)n  of  le)ss  mitigiitieen 
pre)e:e;elure;.s.  Altheeugh  niimv  e)f  these; 
e;e)mme;nte;rs  inetie:ate;el  spe;e;iiie;  are;as 
where;  ;ieljii.stme;nts  te;  the;  pre)pe)se;el 
re;eiuire;me;nts  might  he;  warrante;el.  a 
numhe;r  e)f  e;e)mme;nte;r.s  inelie:ate;el  that 
the;  le).ss  mitigatieni  pre)e:e;ehire;s  ]ire)pe)se;el 
by  the;  Bnre;an  weeidel  ]ne)viele;  ne;e:e;.s.sarv 
anel  ap])re)i)riate;  teeols  to  assist 
e;e)nsnme;rs  in  re;e:e;iving  evaluations  fe)r 
le)ss  mitigcitieen  eeptieens.  Othe;r 
e:onnne;nte;rs  elisagre;e;el  with  the;  Bure;au’s 
pre)pe)se;el  iip]ne):ee:h  with  re;spe;e:t  te;  lecss 
mitigatie)n  reepiiremeaits.  Nume;re)u.s 
e:e)nsnme;r  ■ielve)e;ae;y  gre)U])s  e:e)mme;nte;el 
thiit  the;  Bure;aers  pre)pe).se;el  reepiirements 
we;re;  inaele;epiate  te)  aelelre;ss  e:e)nsume;r 
harm,  anel  tliat  the;  Bureau  sheeidel  meere; 
aggre;.ssive;ly  re;gidate;  leess  mitigation 
iu;tivitie;s.  Ce)nve;r.se;ly,  the;  lUcijeerity  e)f 
inehistry  ])artie:i])ants  anel  the;ir  traele; 
;i.sse)e;iatie)ns  e:e)nnne;nle;el  th.it  the 
])re)pe)se;el  re;epiire;me;nts  we;re; 
l)urele;nse)me;.  unne;e:e;s.sarv  te)  ;ielelre;ss 
e:e)nsume;r  Inirm.  anel  e:e)edel  e:re;ate;  an 
ine:e;ntive;  leer  .se;rvie;e;rs  ;mel  eewners  eer 
a.ssigne;e;s  e)f  meertgage;  leeaiis  te)  withelniw 
e:iirre;nt  le)ss  mitigatie)n  prae:tie:e;s. 

(;e)nsenne;r  aelve)e:ae:y  gre)n])s  primeirilv 
e:e)nnne;nte;ei  e)n  thre;e;  meiin  te)pie;s;  (1) 
Manelating  speeafie:  le)ss  mitigatie)n 
eiriterici:  (2)  aelelre;ssing  e:e)nsnme;r  harms 
relating  te)  elnal  trae.king  e)f  pre)e'.esse;.s  fe)r 
])ursuing  foreedosures  anel  evaluating 
l)e)rre)we;rs  leer  lee.ss  mitigatieen;  anel  (3) 
a])])re)priate;  timelines  leer  the;  le)ss 
mitigcitie)!)  pre)e:eehire;s.  The;se;  te)])ie;s  are; 
aelelresseel  in  turn  heleew.  In  e:e;rtain 
e;ire:mn.stane;e;s.  he;e:ause;  the  Bureau’s 
appre)ae:h  te)  loss  mitigation  is  not 
limiteel  te)  the;  le).ss  mitigatieen  pre)e:e;elure;s 
.se;t  fe)rth  in  §  1024.41,  hut  inve)lve;s  a 
e:e)e)relin<iteel  use;  e)f  te)e)ls  se;t  feerth  in 
eliffe;re;nt  preevisions  e)f  the;  meertgage; 
se;rvie;ing  rules  (inedneling  the;  e;rre)r 
re;se)hitie)n  pre)e;e;elure;s  in  §1024.3,'),  the; 
re;ase)nahle;  inlormatie)])  immagement 
])e)lie:ie;s  anel  pre)e:e;ehire:s  in  §1024.38, 
the;  e;arly  inte;rve;ntie)n  re;epure;me;nts  in 
§  1024.35),  anel  the;  e:e)ntinnitv  e)f  e:e)ntae:t 
re;epiire;me;nts  in  §  1024.40).  the;  Bnre;au 
hiis  imple;me;nte;el  aeljnstments  te)  e)the;r 
])re)visie)ns  in  light  e)f  the;  e:e)nnne;nt.s 


'■"With  rc!S|)i!(:t  to  invoslor  or  giiiininlor 
n!i|iiir(!ini!nts  lliiil  do  not  oonstiliiUi  I'lulinal  or  .Slate 
law.  sucli  as  ri!(|iiirenieiils  of  llie  eiSlJs,  IIk;  nunsui 
ol)S(!rves  that  sucli  (aitilies  niav  need  to  review  and 
adjust  their  r(!(|uirenienls  in  li^hl  ol  tiu!  consunuu' 
|)rolec:tions  set  lorlli  in  the  final  riileis. 


ri;e:i;ive;el  with  re;s|)i;e:t  te)  the;  le)ss 
mitigatie)!)  pre)e;e;elure;s  in  §1024.41  as 
elise;nsse;el  furthe;r  hi;le)W  tmel  in  the; 
eliseatssieens  etf  the;  e)the;r  se;e:tie)ns  :is 
ii])l)ropri<ite;. 

Manelating  .Spi;e:ifie:  Le)ss  Mitigiitieen 
(;rite;riii 

(leensinne;!'  aelve)e:;ite;s  suhmitteel  a 
signifie:iint  nnmhe;r  e)f  e:onnne;nts 
re;epie;sting  tlnit  the;  Bnre;aei  miinehite; 
e:rite;ri<i  leer  leess  mitigatie)!)  prognims.  Feir 
e;xam])le;.  twelve;  inelivielnal  e:e)nsnme;r 
;ielve)e:iie:v  groiijes,  its  we;ll  as  twe) 
e:e)alitie)ns  e)f  e:e)nsume;r  aelve)e;ae;v  greeups, 
e:e)nnne;nte;el  that  the;  Bure;airs  ])re)])e)Siil 
te)  re;epiire;  le).ss  mitigation  pre)e:e;elure;s 
eliel  ne)t  ge)  lar  e;ne)ugh  to  ])re)te;e;t 
e:e)nsume;rs  ire)m  harms  relating  to  the; 
le)ss  mitigatie)!!  |)re)e:e.ss. 

Many  e;e)nsn!!!e;r  aelvoe;ate  e;omn!ente;rs 
set  Ibrth  ;)  list  e)f  goals  that  shoulel  he 
e:e)nsiele;re!et  by  the;  Bureau  te)  gniele;  the; 
elevelopmeeet  e)f  a  fulle;r  set  of  e:e)nsnn!e;r 
pre)te;ctie)ns  relating  to  the;  loss 
neitigation  pre)e:e;ss.  The;se;  goals 
inedneleel:  (1)  The;  Bureau  shoulel 
necinelate  s])e;e:ifie:  home-saving 
strate;gie;s.  with  afforelahle;  le)an 
n!e)eiifie:;itie)!!s  nmkeel  first  anel  with  an 
eereler  e)f  prieeritv  iineeiug  tvpe;s  e)f 
n!e)elifie:atie)ns  (f;.g.  te;n!])e)riirv  or 
perneanent  inti;re;.st  rate;  reelne:tie)n. 
i;xte;nsie)n  e)f  tern).  re;elue:tie)n  e)f 
|)rine:ipal.  e;/e.’.):  (2)  the;  Bureau  shenilel 
re;epiire;  all  se;rvie;e;rs  te)  e)ffe;r  iifie)rel;ihle;. 
net  pre;se;nt  value  pe)sitive;  leian 
n!e)elifie;atie)ns  te)  epitilifieel  he)n!e;e)wne;rs 
laeting  harelshij)  anel  sheeulel  e;,st;ihlish 
riile;s  leer  ele;te;rn!ining  what  e:e)nstitnte;s 
ill!  affeerelahle;  me)elifie:atie)n  hv 
e!stahlishi!!g  a  n!axi!nun!  or  target  eleht- 
te)-i!!e:e)me;  ratie);  (3)  the;  Bureau 
sheenlel  reeepiire;  that  sue:e;ossful  trial  loan 
me)elifie;atie)ns  must  he;  aute)n!atie:ally 
e:e)nve;rte;d  to  ])ermanent  n!e)elifie:atie)ns 
by  service;rs:  tmel  (4)  the;  Bureau 

she)ulel  re;ep!ire;  .se;rvie;e;rs  to  notify 
he)n!e;e)wne;rs  re;gareling  the  .status  of 
e;vahiiitie)!!s  fe)r  lo.ss  mitigatie)!!  optie)n.s 
in  writing.  Notably,  e)ne!  e:e)n!n!e!!te;r 
.stiiteel  that  the;  Bure;au  sheeulel  reepiire; 
that  if  i!  he)n!e;e)wne;r  is  ineligible  leer  a 
le)an  n!e)elifie;atie)n  eeptieen,  a  se;rvice;r 
she)ulel  fully  e;x))le)re;  ne)n-he)me 
reteeitie)!!  e)ptie)ns.  sne:h  as  e:ash-ie)r-ke;vs 
e)r  eleeel-in-lieu  e)f  fe)re;e;le).sure;.  with  the; 
he)n!e;e)wne;r  he;fe)re;  a  Ibreedeesure  is  fileel. 

Manelate)ry  leean  n!e)elifie:atie)!!s  were; 
€!elelre;.sse;et  by  a  nmnhe;!’  e)f  e)the;r 


OiH!  connnonlor  adikid  that  sorvicius  slimdd 
1)(!  riu|niri!d  to  dtanonsiralc!  lluil  llioso  inodids  aro 
accurati!  and  do  not  rirsidl  in  discriniiniilory 
iinpiicls. 

''-TIu!  ooininontors  indicalcul  that  llicv  ladiovial 
sorvifMM's  unduly  dolayod  oonvtirsion  of  Iriid 
modifications  to  ixuinanont  inodific.itions  and 
slalexi  that  homoowiuirs  should  not  l)(!arlhi! 
financiiil  hurdem  (d  unduu  (hdav  in  convtasion  of 
a  trial  inodificalion  to  a  ptu'inanont  niudifit:alion. 
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coninKMit  sul)inissions.  A  coalition  of  (it) 
consumer  advocacy  groups  lurtlier 
commented  that  tlie  Bunuin  should 
r(;(]uire  loan  modilicalion  |)rograms 
similar  to  1  lAMP  using  a  public  and 
Iranspanmt  net-presenl-vahu!  test 
mandated  by  the  Hnrciau.  One  consumer 
advocacy  gronj)  comimmted  that  a 
.servicer  should  he;  r(K]uired  to  offer  loss 
mitigation  wlum  the  servicer  is  a 
|)articii)ant  in  a  l'’ederal.  State,  or  ])rivate 
loss  mitigation  program  or  process. 

Fm  th(!r.  om;  comm(!nter  stated  that 
.servicers  should  bt;  i)rohibit{!(l  from 
offering  loss  mitigation  o])tions  that 
grossly  deviate  from  standard  indu.strv 
jjractices.  Finally,  individual  consumers 
that  participated  in  a  discussion  of  the 
j)roposed  rules  in  connection  with  the 
Regulation  Room  project  commented 
that  the  Bureau  shoidd  mandate  sjiecific 
loan  modification  programs  and 
re(]idr(!ments. 

On  the  other  hand,  three  consumer 
advocacy  groups  ex])ressly  stated  that 
the  Burexm  should  not  mandate  specific 
loan  modification  programs  and 
r(!{|nirements.  Although  these  gron|)s 
advocated  that  the  Bureau  should 
mandate  that  all  .servicers  engage  in  lo.ss 
mitigation  procedures  and  "include 
loan  modifications  that  reduce 
payments  to  an  affordable  level  as  om; 
of  the  loss  mitigatic)!!  options  generally 
available  to  borrowers,”  these  groups 
recommended  against  ])rescrihing 
specific  loss  mitigation  criteria, 
specified  waterfalls  or  deht-to-income 
targets,  or  net  ])resent  value  modeds  or 
assum])tions.  Rather,  these  gron])s  .stat(;d 
that  servicers  should  h(;  given  discretion 
to  implement  loss  mitigation  programs. 
These  gron])s  did  urge,  however,  that 
.servicers  should  be  responsible  for 
im])lementing  lo.ss  mitigation  programs 
consistent  with  the  reejuirements 
imposed  by  owiuirs  or  assignees  of 
mortgage  loans  with  respect  to  the 
administration  of  those  programs. 

In  contrast  with  consumer  advocates, 
industry  commenters  stated  that 
regulations  concerning  lo.ss  mitigation 
procedures  will  limit  the  availability  of 
lo.ss  mitigation  options  and  restrict  the 
availability  of  credit.  .Sjjecifically,  a 
commnnity  hank,  a  credit  union,  and  a 
non-bank  mortgage  lender  commented 
that  mandating  outcomes  would  be  a 
disincentive  to  offering  lo.ss  mitigation 
programs.  Furth(;r.  these  commenters 
indicated  that  such  programs  would  he 
costly  and  burden.some  to  implement. 
Further,  a  nnmher  of  .servicers,  their 
trade  as.sociations,  and  a  law  firm  stated 
that  allowing  a  private  right  of  action  for 
lo.ss  mitigation  options  would 
substantially  increase  costs  for  lenders, 
limit  the  offering  of  lo.ss  mitigation 


options,  and  more  generally,  re.strict  the 
availability  of  credit. 

After  canhnl  consideration  of  the 
conmumts,  tin;  Bureau  has  decided  to 
nifrain  at  this  time  from  mandating 
.s])(!cific  loss  mitigation  |)rograms  or 
outcomes.  Tlu;  Bnnian  continues  to 
believe  that  it  is  necessary  and 
a|)pro|)riat(!  to  achieve  the  ])nr])o.se.s  of 
RlvSBA  to  im|)l(!ment  nupunul 
procedures  for  servicers'  evaluations  of 
borrowers  for  lo.ss  mitigation  options 
and  that  this  approach  will  maintain 
consiniK!!'  access  to  credit. 

As  discussed  in  tin;  2012  RF.SBA 
.Servicing  Bro])o.sal,  the  Bureau  is 
c;oncerned  that  mandating  specific  lo.ss 
mitigation  ])rogram.s  or  outcomes  might 
adversely  affect  the  housing  market  and 
the  ability  of  consumers  to  access 
affordable  credit.  Even  in  its  current 
constrained  state,  the  mortgage  market 
generates  approximatelv  .$1.4  trillion 
dollars  in  new  loans. The  mortgage 
market  neces.sarily  depends  on  a  large 
number  of  creditors,  investors,  and 
guarantors  who  are  willing  to  accept  the 
cnulit  risk  entailed  in  mortgage  lending. 
rh(!  market  is  con.strained  today  at  least 
in  ])art  Ixican.se,  in  the  wake  of  the 
financial  crisis,  private  caj)ital  is  largely 
unwilling  to  accept  that  risk  without  a 
government  guarantee. 

As  with  anv  secnnul  hmding.  those 
who  take  the  credit  risk  on  mortgage 
loans  do  so  in  part  in  reliance  on  their 
security  intere.st  in  the  collatmal.  Wlnai 
a  borrower  is  unable  (or  unwilling)  to 
re])ay  a  loan,  it  is  in  the  interest  of  tho.s(! 
who  own  the  loans  to  attempt  to 
mitigate  (/.e..  reduce)  their  lo.sses.  There 
are  myriad  oi)tions,  ranging  from 
forbearance,  to  loan  modification,  to 
short  .sales,  to  foreclosure  or  deed-in- 
lieu  of  foreclosure  to  achieve  that  end. 
Further,  there  is  a  wide  range  of 
borrower  situations  regarding  which  the 
borrower  and  owner  or  assignee  of  the 
mortgage  loan  must  make  judgments  as 
to  the  desirable  options.  And  for  any 
given  situation  with  re.s|K!ct  to  a 
borrower's  willingness  and  ability  to 
pay.  there  are  a  large  nnmher  of  i.ssues 
to  Hisolve  in  determining  how  to 
structure  a  particular  option,  such  as  a 
forbearance  plan,  loan  modification,  or 
short  .sale. 

The  Bureau  understands  that  different 
creditors,  investors,  and  guarantors  have 
differing  ])ers])ectives  on  how  he.st  to 

.S'c(?  l.iiuriii  (loottniiiii.  Oiillook  iiiut 
Opporluiiilid.s  II. .S.  KMU.S  Miii'kiH  (()(.i()t)(!r  iiaili) 
((tstiiiiiitiid  oi'i^iiiiiliiins  lliroiigli  IIk!  lirst  .six  nionlhs 
()l  2012  won?  iipproxiiiiiiliilv  .S777  tjillion: 
origiiwtions  lor  (iY2l)11  woro  cipproxiniiiloly  S1.20K 
Irillion).  Saa  also  M()ilj>aj>(!  Haiik(!r.s  Association. 
MH,\  Incroasiis  ()ri5;i nations  Ksliinal(!  for  2012  try 
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achieve  loss  mitigation  based  in  part  on 
their  own  individual  circumstances  and 
.strnctnnts  and  in  jtart  on  their  market 
judgments  and  asse.ssnKtnts.  (iommnnitv 
biinks  and  credit  unions  with  lotins  on 
])ortfolio  may  have  a  diffentnt 
viewitoint,  forexani])le.  than  large 
investors  who  purchased  mortgiige  loans 
on  th(!  sttcondarv  mtirket.  Even 
govttrnment  insurance  prognmis  a(lo|)t 
approaches  that  differ  in  material 
res]K!cts  from  each  other,  as  well  its  from 
those  ])rogram.s  implemented  hv  the 
(kSEs. 

The  Burttau  does  not  believe  that  it 
can  develop,  at  this  time,  rules  that  are 
sufficiently  calibrated  to  protect  the 
interests  of  all  parties  involved  in  the 
loss  mitigation  proce.ss  and  is  concerned 
that  an  attempt  to  do  so  may  have 
unintended  negative  consequences  for 
consumitrs  and  the  broader  market.  Loss 
mitigation  programs  have  evolved 
significantly  since  the  onset  of  the 
financial  crisis  and  the  Bureau  is 
concerned  that  an  attempt  to  mandate 
specific  lo.ss  mitigation  outcomes  risks 
impeding  innovation,  th.it  would  allow 
such  jtrograms  to  evolve  to  the  netuls  of 
the  market.  The  Bureau  further  believes 
that  if  it  were  to  attempt  to  impo.se 
substantive  lo.ss  mitigation  rules  on  the 
market  at  this  time,  consumers'  acce.ss 
to  aflordahle  crculit  could  In;  adversely 
affecited.  (ireditors  who  were  otherwise 
prei)ared  to  assume  the  credit  risk  on 
mortgages  might  he  unwilling  to  do  so, 
or  might  charge  a  higher  ju  ice  (interest 
rate)  b(;can,se  they  would  no  longer  be 
able  to  establish  their  own  criteria  for 
determining  when  to  offer  a  lo.ss 
mitigation  oi)tion  in  the  event  of  a 
borrower's  default.  Inve.stors  in  the 
.secondary  market  might  likewise  reduce 
their  willingness  to  invest  in  mortgage 
securities  or  ])ay  less  for  .securities  at 
jjre.sent  rates  (thereby  requiring 
creditors  to  charge  higher  interest  rates 
to  maintain  the  same  yield).  The  co.st  of 
.servicing  might  increase  substantially  to 
com])en.sate  servicers  for  the  burden  of 
complying  with  pre.scribed  criteria  for 
evaluation  of  loss  mitigation 
applications.  Based  u])on  these 
considerations,  the  Bnrean  declines  to 
])re.scribe  specific  loss  mitigation  criteria 
at  this  time. 

The  Bureau  is  impleimmting 
re(|uirement.s,  however,  for  servicers  to 
(nalnate  borrowers  for  lo.ss  mitigation 
options  pursuant  to  guidelines 
established  by  the  owner  or  a.ssignee  of 
a  borrower's  mortgage  loan.  In  order  to 
effectuate  this  i)olicy.  the  Bureau  has 
created  certain  retpiirements  in 

1024.38,  with  respect  to  general 
.servicing  ])olicies.  procedures,  and 
recinirements,  and  other  requirements  in 
connection  with  the  lo.ss  mitigation 
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procedures  in  §  1024.41.  Pursuant  to 
§  1024.38.  .servicers  an;  re(puri;il  to 
maintain  |)olicies  and  proc(;(lnres  to 
achieve  the  olijective  ol  (1)  idenlilVing, 
witli  s|)ecilicitv,  all  loss  mitigation 
options  for  which  borrowers  mav  he 
eligible  |)ursuant  to  any  re(]uirements 
established  bv  an  owner  or  assignee  ol 
the  borrower's  mortgage  loan  and  (2) 
j)roperly  evaluating  a  borrower  who 
submits  an  application  for  a  lo.ss 
mitigation  option  tor  all  loss  mitigation 
o])tion.s  for  which  the  borrower  may  be 
eligible  pursuant  to  any  n;(]uirement.s 
establish(;d  by  the  owner  or  a.ssignee  of 
the  borrower's  mortgage  loan.  Fnrtlu;r. 
in  §  1024.41.  the  13ur(;au  is 
implementing  i)rocedural  protections 
for  borrowers  with  respect  to  the 
proc;e.ss  of  obtaining  an  evaluation  for 
lo.ss  mitigation  options,  as  well  as 
re.strictions  on  the  foreclosure  jiroce.ss 
while  a  borrower  is  b(;ing  e\'aluat(;d  for 
a  lo.ss  mitigation  option,  borrowers  have 
a  private  right  of  action  to  enforce;  tlu; 
procedural  reeiuirements  in  1024.41.  as 
.set  forth  in  S  1024.41  (a):  borrowers  do 
not.  how(;v(;r.  have;  a  private  right  of 
action  under  the  Hnn;an's  rul(;s  to 
(aiforce;  the  n;(|nirement.s  .s(;t  forth  in 
1024.38  or  to  enforce  tlu;  terms  of  an 
agreem(;nt  between  a  servicer  and  an 
owner  or  a.ssignee  of  a  mortgage;  le)an 
with  re;spe;e:t  te)  the  evahi;itie)n  e)f 
benreewers  leer  le)ss  mitigatie)n  e)])tie)ns. 
rhe;  Hnre;au  be;lie;ves  this  frameweerk 
j)re)viele;s  an  apj)re)priale  men  tgage 
se;rvie:ing  stanelarel;  .se;rvie:e;rs  must 
im|)leane;nt  the  leess  mitigatie)n  preegrams 
e;stablishe;el  by  eewners  eer  assigne;e;s  e)f 
meertgiege  leeans  ;mel  beerreewers  ;ire; 
eaititleel  te)  re;e:eive  e:e;rlain  pre)te;e:tie)ns 
re;giireling  the  i)re)e:e;ss  (but  neet  the 
substane;e)  e)f  theese  eviiluations. 

In  re;ae;hing  the;  e;e)ne:lusie)n  ne)t  te) 
impe).se  substantive  re;e]uirements  on  le)ss 
mitigatie)!)  j)re)grams,  sue;h  as  eligibility 
e:rite;ria.  e)r  te)  manelate  the;  e)ute:e)mes  e)f 
loss  mitigatie)!!  pre)e;e;.sses.  the  13ure:au 
re;e:e)gnize;s  that  there;  is  abimeiant 
e;vielene;e  that  the  eairrent  system  is  not 
])re)elue:ing  a  level  of  loan  meeelifie.alieens 
anel  eetlier  fe)re;e;le)sure;  alte;rnative;s  that 
be;st  me;e!ts  the  intere;sts  e)f  elistresseel 
he)rre)we;rs,  the;  e;e)mnumitie;s  that  weeulel 
be;  hurt  bv  be)rre)wers’  le)ss  e)f  their 
he)me;s.  anel  eewners  e)r  assigne;e;s  e)f 
mortgage;  loans.  Te)  the  extent  that  is  the 
re;.snlt  e)f  pre)e;ess  failure;s  by  se;rvie:e!r.s — 
sj)e;e:ifie:ally.  the  lack  e)f  infrastruelure  te) 
h.melle;  the  ile)e)el  e)f  ele!line]nent 
be)rre)wers  re;sulting  fre)m  the;  finaneaal 
e:risis — the  13ure;an  be;lie;ve;s  that  it  e:an 
be;sl  e:e)ntribute  te)  .se)lving  that  pre)ble;m 
thre)ngh  the  rnle!s  it  is  aele)pting  whie:h. 
as  |)re;vie)usly  elise;usse;el,  will  re;eiuire 
.servie:e;rs  to  establi.sh  |)e)lie:ie;s  anel 
pre)e:e)elures  geeverning  servie:e;r 


e)])e;ratie)ns,  te)  im])leanent  e:e)ntinuity  e)f 
e;e)ntae:t  pe)lie;ie;s  anel  pre)e;e;elnre;s,  te) 
engage  in  e;iirly  inte;rventie)n  with 
eleline]ue;nl  he)rre)we;rs.  anel  te)  e:e)m])lv 
with  pre)e:e;elnre;s  re;g;ireling  the 
evalnatie)!!  e)f  a  he)rre)we;r  fe)r  le)ss 
mitigatie)!!  e)ptie)!!S.  Te)ge;lher.  lhe;se; 
re;ei!!ire!ne!!ts  are  !!e!e:e;.ssary  ii!!el 
a|)|)re)pri:ite  te)  :ie:hie;ve  the  e:e)!!SU!!ie;r 
])re)te;e:tie)!!  p!!r|)e)se;s  e)f  RlvSPA. 

Te)  the  exte!)!  the  iailure  e)f  the  e:iirre;!it 
sy.ste;!!!  te)  pre)ehie;e  a!!  e)pli!nc!l  leve;!  e)f 
le).s.s  enitigation  is  the;  re;sull  e)f  ,se;rvie:ers 
])ursi!i!!g  lhe;ir  self-i!!te;re;.st  rather  lha!! 
the;  i!!tere;st  e)f  their  |)ri!ie:ip;ils  (/.e!.  the; 
e)W!!er.s  e)r  a.ssig!!e;e;s  e)f  the  !!ie)rtgage; 
le)a!!s).  the  I3i!re;a!!  is  aelelressi!!g  th.it 
issue  by  re;ep!iri!!g  servie:ers  te)  enaieitai!! 
pe)lie:ies  anel  pre)e:e;eh!re;s  re;ase)!!ably 
elesig!!eel  te)  ielentify  all  available  le)ss 
enitigatio!!  e)ptions  of  their  pri!ie:i])als 
a!!el  |)re)perly  e:e)!!siele;r  elelinepeent 
be)rre)wers  fe)r  all  sue:h  e)])tie)ns. 

The  13ure;au  e)bserve:s  that  the  vast 
bulk  e)f  eleli!!eii!e;!it  !!!e)rtgage;s  te)el<!y  are; 
e)W!!e;el  e)r  guara!!te;e;el  bv  ge)ver!!!!!e;ntal 
age:!!e;ies  sne.h  ees  FllA  e)r  by  the  GSFs  in 
e;e)!!.se;rvate)rship.  Theese;  age:!!e:ie;s,  anel 
the:  FHFA  as  e:e)!i.se;rvc!te)r  feer  the  GSEs, 

<!re;  ae:e;e)i!!it;!ble;  te)  the  publie:  ie)r 
!!!e;e;ti!ig  the;ir  st;!li!te)rv  re;spe)!!sibilitie;s 
te)  be)rre)we;rs  a!!el  tax])i!ye;rs.  The;  13ure;<n! 
he;lie;ve;s  lhe;se  age;iie:ie;s  are;  best  sitiiate;el 
te)  e;stablish  le)ss  !nitigi!tie)n  |)re)gr;i!ns  fe)r 
the;ir  nie)rtgage;  le)a!!s,  te)  eletenni!!);  the 
e;xte;!it  te)  whie;h  they  be;lie;ve;  it 
appre)priate  te)  alle)W  i!!elivieli!al 
be)rre)we;rs  te)  e!!fe)re;e  their  le)ss 
!i!itigi!tie)!!  rules,  c!!!el  te)  evaluiite 
whe;ther  a  be)rre)wer  she)!ilel  be;  eeble  te) 
e)btai!!  juelie:ial  re;vie;w  e)f  the  ele;e:isie)!!  e)f 
a  se;rvie:er  i!!  a!!  ieeelivielual  e:ase  te)  e)ffe;r 
a  le)ss  enitigatie)!!  e)ptie)!!.  If  the  Bureau 
were;  te)  effe;e:tively  manelate  sue:h 
re;view,  the  Bureau  fears  that  i!!ve;ste)rs 
a!!el  guara!ite)rs  enight  elilute  the 
e)bligatie)!!s  the;y  ienpeese  e)!!  servie:e;rs  e)r 
the  loss  !!iitigatie)n  e)ptie)ns  thev  enake 
available.  Sue:h  a  re;sult  weeulel  not  se;rve 
the  i!!te;re;sts  e)f  exiusumer  or  the  he)usi!!g 
!!!arke;t.  Ae:e;e)reli!!gly,  the  Bure;au  has 
ele;termi!!e;el  !!e)t  te)  ejstahlish  substantive 
e;rite;rii!  fe)r  re;view  e)f  le)ss  mitigation 
pre)gra!!!s  at  this  tiene;  <!!!ei  !!e)t  te)  meike 
i!!ve;ste)r  guieleli!!e;s  with  re;spe;e;t  te)  le).ss 
!!!itigc!tie)!i  e!!fe)re;e;ahle;  iigai!!st  servie;e;rs 
by  be)rre)wers  thre)!!gh  RFSPA.  The 
Bure;au  will  e:e)!!ti!!ue  te)  !ne)!!ite)r 
ele;ve;le)])!!!e;!!ts  iei  the  !!!arke;t  a!!el  we)rk 
with  the;  ])ruele;!iti<!l  reegulateers.  as  well 
as  e)the!r  Feele;ral  age;!!e:ie;s,  to  asse.ss 
e;e)lle;e:tively  whether  aelelitie)n<!l  neles  are 
!!e;e:e;s.sary  a!!el  c!pj)re)priate  te)  i!npre)ve; 
e)ute;e)!!!e;s  fe)r  all  particii)a!!ts  in  the; 
!!!e)rtgi!ge  enarket. 

Although  the  Bure;au  is  !ie)t  !!ia!ielati!!g 
s})e;e:ifie;  le)ss  neitigatieen  e:riteria  a!iel, 
i!!ste;ael.  is  aeleepting  a  pre)e;eelural 
approae:!).  the  13ure;iiu  is  finalizieeg  the 


le)ss  enitigatie)!!  ])re)e:e;eh!re;s  as  pre)])e)seel 
with  sig!!ifie:a!!t  !!eljust!ne!!ts,  as  se;t  feerth 
be;le)W,  that  eire;  de;sig!ieel  te)  enehanex;  the 
e;ffe;e:tive;!!e;ss  e)f  the;  ])re)pe).se;el 
])!e)ex;eh!!e;s  i)!  light  e)f  the;  ])ublie; 
ex)!!i!ne;!its.  Sue:h  aeljust!ne:!!ts  i!!e:luele!, 
ie)r  ex.meple;,  e;x])ii!!eli!ig  the;  sex)])e;  e)f  the; 
le)ss  enitigatie)!!  ])re)ex;elure;s  te)  a])])ly  te) 
i!ll  ,se;rviex;rs,  !ie)t  just  serviex;rs  thiit  e)ffe;r 
le)ss  !nitigi!tie)!!  e)ptie)!is  ie)  the;  eerelieiarv 
ex)urse  of  busi!!e;ss,  aeljusti!!g  the 
tin!eli!!es  fe)r  the;  le)ss  enitigatie)!! 
p!e)ex;elu!es.  aeiel  i!nple;!ne;!iti!!g 
])re)te:e:tie)!is  feer  be)rre)we!rs  fre)!!i  the 
harens  of  elual  tr;!e:ki!!g.  Altheeugh  the 
Bure;!!!  be;lie;ves  that  suh.staeitially  all,  if 
!!e)t  all.  serviex;rs  ofler  le)ss  enitigatie)!! 
e)])tie)!!s.  as  elefi!!e;el  by  the  Bure!au,  in  the 
eerelinary  ex)ur.se;  e)f  husieee.ss,  the  Bureau 
ae:k!!e)wleelges.  a!!el  agre;es  with. 
ex)!n!!ie!!ts  receiveel  fre)!!!  ex)!!su!!!er 
aelve)e;ates  that  reejuiring  se;rviex;rs  te) 
ex)n!|)ly  with  the  loss  mitigation 
re;e]uire;!!!ents  !!otwithsta!!eii!!g  their 
busieiess  j)rae:tiex;s  he;tte;r  ae;hieve;s  the 
ex)!!SU!ne;r  ])!e)te;e:tie)!!  purpe).se;s  of 
RFSPA. 

As  set  ibrth  !ne)re;  fully  be;le)W  (;u!el 
above  with  re;si)ee:t  te)  §  1024.38).  the; 
Bure;.!!!  is  alse)  enaking  aeljust!ne;!!ts  te) 
e)the;r  se;e:tie)!!s  e)f  the;  rule;  te)  aelelress 
ex)!ie:er!is  raiseel  by  ex;rtai!!  ex)nsu!!!e:r 
aelve)e:ate;  exaneneeiters  re;late;el  te)  le)ss 
!!!itigatie)!!.  Fe)r  e;XcU!!])le;.  §  1024.38 
re;e]ui!e;s  se;rviex;rs  te)  !!!ai!!tai!!  ])e)lie:ie;s 
i!!iei  i)re)ex;elu!e;s  !e;ase)!iably  ele;sig!ie;el  te) 
i!nple;!ne;!!t  the  le)ss  mitigatie)!!  pre)gra!i! 
re;e)ui!e;!i!e!its  estahlisheel  hy  e)W!!ers  e)r 
assig!!e;e;s  e)f  !i!e)rtgage  le)i!!!s.  Sue:h 
p!  e)gr;i!ns  !!iay  reeji!i!e;  .serviex;rs  te) 
ex)!!sieler  whether  a  be)rre)we;r's  !!!ate;rial 
e;h<u!ge  i)!  fi!ia!!e;i;il  e:ire:u!!!sta!iex;s 
wierrants  further  ex)nsieleratie)!!  e)f  the 
availability  of  le)ss  enitigatio!!  optie)!is 
a!!el  may  reejieire  ex)nsieieratie)n  e)f  le)ss 
!i!itigatie)n  appliexitions  beyonel  the; 
timelines  !e;eii!ireel  by  the  I3u!e;au. 
Although  the;  Bureau  has  elete;ri!iii!e;el 
!!e)t  to  aeljust  the  le).ss  mitigatie)!! 
])re)ex;ehires  reeiuire!!!!e;!!ts  ie!  §1024.41  te) 
aelelre;ss  sue;h  ex)!!cer!is,  the  Bureau  has 
maele  eieljustments  te)  the  !e;e]uire!!!e!!ts 
lor  .serviex;rs  to  ;iele)pt  pe)lie:ie;s  anel 
pre)ex;elure!S  i!i  §  1024.38,  as  se;t  feerth 
abe)ve,  whie:h  has  the  effee:t  e)f 
<ielelre;ssi!!g  sue;h  ex)!iex;ri!s. 

Re;strie;ti!!g  Dual  Trae:ki!!g 

The  pre)])e)se;el  rule  weeulel  h<!ve 
re;eiui!e!el  serviex;rs  te)  exnnply  with  the 
le)ss  enitigatie)!!  j)re)ex;eh!res  hv  reviewi!!g 
ex)!!!])lete  a!!el  tieneelv  leess  enitigatie)!! 
c!|)plie;atie)!!s  befeere  a  .se;rviex;r  ex)ulel 
])!e)ex;eel  with  a  ie)!e;e;le)su!e  .sale.  Ti!!iely 
a])plie;atie)!!s  ineilueleeel  ex)!!!plete  leess 
enitigatie)!!  iip])lie;atio!!s  suhenitteeel 
withie!  a  ele;aelli!!e  e;stablishe;el  bv  a 
se;rvie:er.  whie:h  exeielel  be;  no  earlier  than 
00  ehiys  beleere  a  fe)ree:le)sure  sale.  Bv 
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prohil)iting  servicers  from  proceeding  to 
a  foreclosure  sale  while  a  complete  and 
timely  loss  mitigation  apj)lication  is 
pimding,  the  |)ro])osed  ruhi  would  have 
addresscid  one  of  the  most  dinict 
consumer  harms  resulting  from 
concurrent  (ivahiation  of  loss  mitigation 
o])tions  and  prosecution  of  foreclosure 
proceculings. 

The  comments  from  consumer 
advoca{;y  groups  regarding  dual  tracking 
.set  forth  three  distinct  themes:  (1) 
borrowers  should  have  the  o])])ortunity 
to  he  reviewed  for  a  loss  mitigation 
option  before  a  .servicer  begins  a 
fonjclosure  process.  (2)  borrowers 
should  not  receive  inconsistent 
communications  relating  to.  or  incur 
costs  for,  continuing  the  foreclosure 
process  when  a  loss  mitigation  review  is 
underway,  and  (3)  borrowers  should 
receive  the  protection  of  nujuired  loss 
mitigation  procedures  clo.ser  in  time  to 
the  date  of  a  foreclosure  sale  than  {)() 
days,  'file  fir.st  two  of  these  themes  an; 
address(Kl  here  and  the  third  is 
addressed  below  with  res])ect  to 
timelines. 

Consumer  advocates  submittcul  a 
significant  number  of  comments  stating 
that  although  the  Bureau's  ))ro|)osal 
would  address  harms  resulting  from  a 
foreclosure  sale,  other  harms  to 
consuiiKU's  relating  to  dual  tracking 
w(!r(!  not  addressed  bv  the  i)roposed 
rule.  These  included  consumer  harms 
resulting  from  participating  in  th(i 
forec:losun!  process,  including  confusion 
from  receiving  inconsistent  and 
coidusing  foreclosure  communications, 
while  loss  mitigation  reviews  are  on- 
gc)ing.  Such  harm  potentially  may  lead 
to  failures  by  borrowers  to  complete)  loss 
mitigation  jirocesses  that  may  have 
more  beneficial  conserjuences  for 
borrowers  as  well  as  owners  or 
assignees  of  mortgage  loans.  Further, 
borrowers  may  be  negatively  impacted 
beicause  borrowers  are  res])onsible  for 
accruing  foreclosure  costs  while  an 
ajjplication  for  a  loss  mitigation  o])tion 
is  under  review.  These  costs  burden 
already  struggling  borrowers  and  may 
impact  the  evaluation  and  ultimate 
outcome  for  a  borrower  for  a  loss 
mitigation  option. 

These  commenters  recommended  that 
the  Bureau  restrict  servicers  from 
pursuing  the  foreclosure  process  and 
evaluating  a  borrower  for  loss  mitigation 
o])tion.s  on  dual  tracks.  For  examjjle, 
twelve  individual  ct)nsumer  advocacy 
groups,  as  well  as  two  coalitions  of 
consumer  advocacy  groups  stated  that 
the  Bureau  should  reepure  servicers  to 
undertake  lo.ss  mitigation  evaluations, 
including  loan  modification  reviews 
and  offers,  prior  to  beginning  the 
foreclosure  process.  These  commenters 


further  stated  that  homeowners 
ajjplying  for  lo.ss  mitigation  options 
after  a  foreclosure  has  started  should 
have  their  foreclosures  paused  while 
their  files  are  reviewed,  and  if  needed, 
aj)pealed.  in  a  timely  fashion.  Further, 
three  consumer  advocacy  groups 
commented  that  the  Bureau  should 
create  a  defined  ])re-foreclosure  jjeriod 
of  120  days  before  a  borrower  can  be 
referred  to  foreclosure.  This  period 
shonld  also  have  a  mandatory  review  of 
a  borrower  before  ])roceeding  with 
foreclosure. 

Industry  commenters  also  addressed 
whether  the  Bureau  should  implement 
])rotections  relating  to  dual  tracking 
apart  from  the  prohibition  on 
foreclosure  sale  .set  forth  in  the 
j)ro])osal.  Outreach  with  servicers  and 
their  tratle  associations  indicated 
general  support  for  maintaining 
consi.stency  among  any  “dual  tracking" 
reqnirements  established  by  the  Bureau 
and  the  National  Mortgage  .Settlement. 

A  law  firm  commented  that  the  Bureau’s 
reciuirements  with  respect  to  “dual 
tracking"  should  model  the  National 
Mortgage  .Settlement.  Notably,  a 
community  bank  and  its  trade 
a.ssociation  commented  that,  as  a 
consecpience  of  the  Bureau’s  regulations 
on  loss  mitigation  procedures,  servic:ers 
may  trv  to  begin  foreclosures  as  soon  as 
po.ssible  after  delimpiencv  in  order  to 
evade  the  reepurements  of  the  Bureau’s 
loss  mitigation  ])rocedures  and  ])reserve 
llexibilitv  in  handling  the  foreclosure 
])rocess. 

The  Bureau  is  i)er.suaded  bv  the 
comments  that  the  potential  harm  to 
consumers  of  commencing  a  foreclosure 
])roceeding  before  the  consumer  has  had 
a  reasonable  o])portunitv  to  submit  a 
loss  mitigation  ai)])lication  or  while  a 
com])lete  loss  mitigation  a])plication  is 
jjending  is  sub.stantial.  'I’he  fact  that  the 
(kSEs  and  the  National  Mortgage 
Settlement  both  i)rohibit  .servicers  from 
commencing  foreclosure  for  a  specified 
period  of  time  to  afford  a  borrower  a 
reasonable  opjjortunitv  to  apply  for  a 
loss  mitigation  option  is  further 
persuasive  that  providing  borrowers 
with  the  same  protection  would 
advance  the  consumer  jnotection 
])ur])oses  of  RE.SFA  and  would  not 
])resent  a  significant  risk  of  unintended 
con.secpiences. 

Accordingly,  in  light  of  the 
comments,  the  Bureau  has  determined 
to  im])lement  re.strictions  on  dual 
tracking  beyond  those  set  forth  in  the 
])roposal.  These  restrictions  have  three 
main  components.  First,  the  Bureau  is 
prohibiting  a  servicer  of  a  mortgage  loan 
subject  to  §  1024.41  from  making  the 
fir.st  notice  or  filing  reepdred  for  a 
foreclosure  process  unless  a  borrower  is 


more  than  120  days  delinquent.  After  a 
borrower  is  120  days  delimpient.  a 
servicer  may  make  the  first  notice  or 
filing  reejuired  for  a  foreclosure  process 
unle.ss  the  borrower  has  submitted  a 
complete  loss  mitigation  application,  in 
which  ca.se.  the  servicer  must  comjjlete 
the  review  and  aj)])eal  prot;edure.s  set 
forth  in  §  1024.41  before  starting  the 
foreclosure  process.  If  a  borrower  is 
performing  under  an  agreement  on  a 
loss  mitigation  option,  such  as  a  trial 
modification,  the  servicer  may  not 
commence  the  foreclosure  jirocess. 

.Second,  the  Bureau  is  expanding  and 
clarifying  the  prohibition  on  proceeding 
with  a  foreclosure  sale.  If  a  borrower 
submits  a  complete  loss  mitigation 
ai)plication  by  an  applicable  deadline, 
as  discus.sed  l)elow.  a  servicer  must 
complete  the  lo.ss  mitigation  jirocedures 
before  proceeding  to  a  foreclosure 
judgment,  obtaining  an  order  of  .sale  for 
the  property,  or  conducting  a 
foreclosure  sale.  As  .set  forth  below,  the 
Bureau  has  clarified  that  proceeding  to 
a  foreclosure  judgment  includes  filing  a 
di.s]K).sitive  motion,  such  as  a  motion  for 
a  default  judgment,  judgment  on  the 
pleadings,  or  summary  judgment,  which 
may  result  in  the  issuance  of  a 
foreclosure  judgment.  If  such  a  motion 
is  pending  when  a  servicer  receives  a 
complete  loss  mitigation  apj)lication. 
the  servicer  should  take  rea.sonahle 
.stej).s  to  avoid  a  ruling  on  such  motion 
until  completing  the  loss  mitigation 
procedures.  The  Bureau  is  akso 
finalizing  the  prohibition  on  proceeding 
with  a  foreclosure  .sale  if  a  borrower  is 
performing  under  a  trial  modification  or 
other  agreed  upon  loss  mitigation 
option. 

Third,  as  set  forth  below  with  respect 
to  timelines,  the  Bureau  is 
implementing  procedures  applicable  to 
the  evaluation  of  complete  lo.ss 
mitigation  applications  submitted  by 
borrowers  less  than  90  days  before  a 
foreclosure  sale,  but  37  days  or  more 
before  a  foreclosure  sale.  These 
])rocedures  expand  the  protections  from 
the  harms  of  dual  tracking  to  borrowers 
that  submit  com])lete  loss  mitigation 
applications  clo.ser  in  time  to  a 
foreclosure  sale.  The  Bureau  received 
ct)mment.s  from  consumer  advocates  in 
.states  with  non-judicial  foreclosure 
processes  that  operate  on  relatively 
short  timelines  indicating  that 
consumers  in  such  states  may  not 
benefit  from  the  protec:tions 
im])lemented  by  the  Bureau.  The  Bureau 
agrees  with  these  comments  and  is 
im])lementing  protections  on  dual 
tracking  that  address  different  timing 
scenarios.  The  Bureau  believes  that  such 
provisions  are  nece.ssary  and 
appropriate  to  achieve  the  consumer 
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protection  purposes  of  RlvSl^A, 
including  ensuring  that  consumers  in  all 
jurisdictions  have  an  opportunity  to 
suhinit  a  complete  loss  mitigation 
application  and  avoid  certain  of  the 
harms  resulting  from  dual  tracking. 

The  Hurean  is  not,  however. 
otherwi.se  mandating  a  pause  in 
foreclosuni  proceculings  if  a  lo.ss 
mitigation  application  is  suhmitted  after 
a  foreclosure  ])roce(!ding  has  been 
commenced.  Once  the  foreclosure 
process  is  initiatiul.  then;  an;  typically 
timelines  for  the  .stei)s  that  follow  that 
are  e.stahlished  hy  state  law  or.  in 
judicial  foreclosure  jurisdictions,  hy 
court  rules  or  orders  entered  in 
individual  cases.  Tho.se  timelines  and 
steps  vary  from  state  to  state  and  even 
from  ca.se  to  case.  .Some  of  these 
timelines  and  steps  have  been 
implemented  to  ensure  that  c:onsumers 
receive  the  benefit  of  disclo.sures  or 
processes  enactiul  hy  state  law  to  assist 
consumers.  .So  long  as  a  servicer  does 
not  proceed  with  a  dispositive  motion 
in  a  foreclosure  action,  the  Hurean  does 
not  Ixdieve  that  the  benefits  that  might 
accrue  to  borrowers  from  mandating  a 
pause;  in  a  foreclosure;  proc(;e;ding 
(which  pau.se  may  last  for  up  to  88  days 
und(;r  the  tiim;lin(;s  the  Hur(;au  is 
mandating  for  re;.solving  lo.ss  mitigation 
applications)  are;  justifieel  hv  the; 
elisruptieen  that  might  re;sult  te)  st.ite; 
e:e)urt  pre)e:e;e;elings  fre)m  a  mimel;ite;ei 
|)au.se;  iinel  the;  risk  e)f  a  le)ss  mitigiitieen 
ap|)lie:;itie)n  being  suhmitte;ei 
strate;gie;ally  te;  ele;lav  eer  elerail  the; 
fe)re;e;le)sure;  pre)e:e;ss. 

The;  Hure;im  re;e;e)gnizes  that  re;e|uiring 
a  |)ause  in  fe)re;e:le).sure;s  while;  a  e:e)mplete 
le).ss  mitigation  applie;atie)n  is  being 
e:e)nsielere;d  weadel  cre;ate  incentives  fe)r 
.servici;rs  to  aelelre;.ss  such  applicatie)ns 
i;xpe;ditiously.  The  Hure;au  believes, 
heewever.  that  the;  best  way  to  aelelress 
this  i.ssue  is  hy  manelating  .strie;t 
eit;aelline;.s  fe)r  re;view  e)f  a  ce)mpk;te  le)ss 
mitigatie)!!  a|)plicatie)n.  Jis  the  Bure;au  is 
eleeing.  anel  preeviding  for  enie)re:eme;nt  e)f 
theKse  ele;aelliiu;s  thre)ugh  private  rights  e)f 
ae.tie)!!.  The  Hure;au  also  re;e:e)gnizes  that 
a  pau.se  e:e)ulel  reeluce  e;e)sts  to  heerrowers 
that  wenilel  e)therwi.se  he;  ine;urre;el  fe)r  the 
fe)re;e:le).sure;  pre)e:(;ss  while  a  le).ss 
mitigatie)!!  applicatieen  is  unele;r  re;vie;w. 

1  le)W(;ve;r.  so  le)ng  as  a  se;rvie:(;r  ijelhe;res 
te)  the  timelines  e;.stahlisheel  hv  the 
Hure;au.  the  Hure;au  ele)e;s  not  he;lieve;  that 
the;se  e;e)sts  are  likely  to  he;  substantial. 

Appre)i)riate  Timeline;.s  for  the;  heess 
Mitigatie)!!  Hre)e:e;elure;s 

The  j)re)pe).se;el  rule  we)ulel  h;ive 
re;e|uire;el  me)rtgage  se;rvicers  te)  ce)m|)ly 
with  the;  pre)cedure;s  set  fe)rth  in 
pre)pe).seel  §  1024.41  with  respt;e:t  to  a 
compliUe  le)ss  mitigation  application 


that  was  re;e;eive;el  hy  a  ele;aelline; 
e;.stahlishe;el  hy  a  .se;rvice;r,  whie:h 
ele;aelline;  e;e)ulel  he;  lU)  e;arlier  thiin  00 
eliiys  hefeere;  a  fe)re;e:le)sure;  sale.  In  the; 
l)re)pe)sal.  the;  Hure;au  .st:)te;el  that  :i  5)0- 
elay  thre;she)lel  ,se;t  an  appre)priate  line; 
l)e;e:imse;  a  servie:e;r  whe)  re;e;eiveel  ;i 
e:e)mple;te  le)ss  mitig:itie)n  apj)lie:atie)n  5)0 
elays  hefeere;  a  ie)ree:le).sure  sale;  we)ulel 
have;  30  eliiys  te)  re;view  a  l)e)rre)we;r’s 
applie:iitie)n  for  ii  le)ss  mitigation  e)])tie)n. 
we)ulel  he;  .ihle;  te)  pre)viele  tlu;  he)rre)we;r 
with  14  elays  te)  re.spe)nel  to  the  servie:e;r’s 
e)ffe;re)f  a  le)s.s  mitigiitie)n  e)i)lie)n  imel/e)r 
to  file;  an  appe;iil.  we)ulel  he;  able  te) 
e:e)nsieler  any  timely  iippe;al  eluring  a 
suhse;eiuent  30  elay  pe;rioel.  iinel  weiulel  he; 
able  te)  |)roviele  the  he)rre)wer  with  an 
iidelitional  14  elays  te)  re;spe)nel  te)  any 
e)ffe;r  of  a  le)ss  mitigatie)!!  eiptiem  after  iin 
appe;al.  'rhus,  with  the  tinuiline  set 
forth,  a  .servie:er  wemlel  he  able  te) 
e;omple;te  the  entire  pre)e:ess  within  88 
elays  anel  a  5)0  elay  ele;aelline;  e;e)ulel 
ae:e:e)nmu)elate  e:on!ple;ting  the;  ])re)e:e;.ss 
withe)ut  rese:heeluling  the  fe)re;e;losure; 

.sale.  Hre)pe)se;el  e:e)n!n!e;nt  41(1)-1  we)ulel 
hiive  clarifie;el  that  whe;re;  it  fe)ree:le)sure; 
Side;  hiiel  ne)t  he;e;n  .sedieeluleel.  e)r  where 
a  fe)re;e:le)sure;  side  e:e)ulel  e)e;e:ur  le;ss  than 
5)0  elavs  after  the;  sale;  is  se;he;elule;el 
pursuiint  te)  .State;  law,  ii  se;rvie:e;r  sheeulel 
estiihlish  a  el);aelline  thiit  is  ne)  e;iirlier 
than  5)0  eliivs  he;fore;  the;  elav  ihiit  ii 
se;rvie:e;r  re;iise)nid)ly  iU!tie:ii)iite;s  that  ii 
foree:le).sure;  Side;  will  he;  se:he;ehde;el. 

Altheuigh  .se)n!e;  se;rvie;e;rs  iinel  a  traele; 
ii.sseiediitie)!!  inelie;ate;el  sup])e)rt  fe)rthe;  5)0 
elay  meixiimm!  ek;aelline;,  in  ge;ne;rid. 
ce)!!m!ente;rs  inelie:ateel  suhstiintiid 
elisagreement  re;gareling  the  a])pre)priate 
ek;aellines  anel  fran!e;we)rk  lor  .strue:turing 
timing  re;e|uire;n!ents  ie)r  reviewing  k).ss 
mitigatie)!!  a])plie:atie)!!s.  A  .sul)stin!tial 
i!U!nl)er  e)f  co!!su!!!er  aelve)e;ae:y  gre)U]).s 
ol)jee:te;el  te)  the  unelerlying  premise;  e)f 
the  ek;aelline  reepiirement.  In  iieklitie)!!  te) 
ee.stahlishing  timeifnune.s  prie)r  te)  a 
fe)ree;k)sure  re;fe;rral.  as  eli.seais.seel  al)e)ve;, 
e;e)!!su!!!er  aelve)e:ae:y  groups  .stateel  that 
he)rre)wer.s  shoulel  he  ))er!!!itteel  te) 
pre)viele  e:om|)lete;  lo.ss  mitigatie)!! 
applieiatiems  k;s.s  than  5)0  elays  heildre;  a 
feireedosure;  sale  a!!el  ree:eive;  the; 
j)re)te;e:tio!!  e)f  the;  pre)e;e;elure;.s  re;(|uire;el  hv 
the;  Hure;au.  A  he)usi!!g  e;e)ui!se;k)r  anel 
thre;e;  ceaesumer  aelvoe:acy  greiups 
i!!elie:i!te;el  that  the;  eleaelline;  she)ukl  he; 
exte;!!ek;el  U!!til  a  !!ii!xi!!!U!!!  e)f  14  elavs 
hefeire  a  feireedeisure;  sale.  Aneither 
ce)!!.su!!ier  aelve)e;iie;y  gre)Uj)  state;el  that 
the  ek;aelli!!e  shemki  he;  no  leieire  than  7 
elays  hefeire  a  fe)re;e:k)sure  .sale.  'I’hese; 
ceinimenters  further  reeaimneeneleel 
l)e)stj)e)!!i!!g  a  fe)re;e:k)sure;  sale;  if  an 
ajiplicatie)!!  receiveel  at  k;a.st  14  elays 
hefeire  a  .sale  is  .still  i!!  the;  re;vie;w 
j)roe;es.s  hy  14  ekiys  he;fe)re;  a  siile  tei  alkiw 


time;  feir  re;view  iinel  a])])eid.s.  Further, 
e'.emsumer  iielve)e:ae:y  gremiis  e)])eriiting  in 
.states  with  nem-juelienal  foreedeisure; 
pre)e:e.sses  with  relatively  sheirt  timeilineis 
•stateel  that  heirreiwers  may  neit  he;  able;  tei 
he;!!e;fit  Ireim  the;  kiss  mitigatie)!! 
j)re)e:e;eh!re;s  estahlisheel  hy  the;  Hure;iiu 
withi!!  the;  5)0-elay  ek;iielli!ie  .set  feirth  iei 
the;  iireipeisal. 

(;e)nve;rsely.  l)a!!k.s.  eaeelit  unieiees.  anel 
!!e)i!-himk  se;rvie;er.s.  as  well  as  their 
traele  a.s.se)e:iatie)!!s.  eihjecteel  tei  the; 
pre)|)oseel  5)0  elay  ek;aelline  re;eiuire!!!e;nt 
l)e;e:iiu.se  it  wemlel  imrpeirteelly  ])roviek; 
teie)  !!!i!ch  tin!e;  for  heirreiwers  to  ])ursue; 
kiss  enitigation  ajijilieaitienis.  Twei  eaeelit 
unienis.  twei  large;  hanks,  anel  twei  nem- 
hiuik  servicers  ohjeedeel  tei  the  5)0  elay 
ek;iielli!!e;  on  the;  basis  that  the;  rules 
shemki  eeieaiurage  he)rre)we;rs  to  .se;ek 
assistiinea;  at  the  (;arlie;.st  ])e).ssihk;  tiene; 
while  the  elelieiepieneiv  may  he;  eainihle 
anel  allow  the;  horreiwer  tei  ri;tain  the 
hemie.  A  nem-hank  .se;rvie;er  stateel  that  it 
iippre;eaiiteel  the;  5)0  elay  ek;aelli!!e  hut 
inelicateel  that  this  eleadline  eamlel  he  sei 
far  after  an  initial  elelieKpieneiV  in  eiertain 
juri.selie:tie)!is  that  it  m.iy  k;ael  tei  a 
heirreiwer  submitting  an  applieaitiem  after 
.se)  !nue;h  time  has  pas.seel  that  i!e)  eiptiem 
eamlel  re;a.se)!!ahly  assist  the;  heirreiwe;!' 
with  eairing  a  elelineiuenew.  Furthe;r,  a 
nem-hank  .se;rvie:e;r  suggest  eel  the;  Hure;au 
i!!!ple!!!e;!it  .stiige;d  timelii!e;s  rather  than 
re;ep!iri!!g  .se;rvie:e;rs  tei  e;.stahli.sh  timelii!e;.s 
thiit  miiy  he  ineamsistemt  with  state 
law.''-' 

In  light  e)f  the  eannmeiiits,  the  Hure;iiu 
has  re;e;e)!!.siek;reel  the;  iireijiei.seel  iippreiaedi 
te)  timelines  feir  the;  lei.ss  mitigiitiem 
pre)e:e;eiure;s  anel  has  maek;  eiertiiin 
aeljustments.  The  Bure;au  is  persuaeleel 
that,  heiwever  re;gr(;ttal)k;,  seime; 
borrowers  simply  niay  iieit  be  jirepareel 
te)  e;ome;  tei  terms  with  their  situatiems 
anel  e;xplore  the  availability  of  kiss 
mitigation  eiptions  until  feireedosure;  is 
edei.se  at  hanel.  The  Bureiiu  iilsei  is 
))e;rsuaeleel  that  it  is  !!ee:es.sarv.  and 
ap])re)priate,  tei  implement  protee:tie)!!s 
fe)r  e:e)n.su!!!er.s  that  ap])lv  feer  loss 
mitigatie)!!  e)j)tie)!!s  e;k)se;r  in  time  te)  a 
fe)re!e:k)sure  sale  than  5)0  days.  At  the 
sanie  time,  the  Bure;au  is  e:e)g!!iza!!t  that 
if  a])])lie:atie)ns  ree:eive;el  at  the;  la.st 
me)n!e!!t  we;re;  alk)we;el  te)  unduly  elelay 
a  fe)re;e:k)sure;  fre)n!  ])re)e:e;e;eling,  the;re;  is 
a  risk  that  the  ;ipplie;<itie)n  pre)e;e.ss  e:e)ukl 
he  u.se;el  tae:tie:;illv  te)  stall  fe)re;e;k)sure;. 
(liven  that  fe)re;e:k).sure;  timelines  are; 
:!lre;i!elv  ve;rv  k)!!g  in  many  juriselie;tie)ns; 
give;!!  that  the  Buri;au  is  impk;n!e!!tii!g 
|)re)te;e:tie)!!.s  to  manelate  e;arly 
e:e)!!!!!!unie:atio!!  with  heirreiwers 

'' '  A  liirge;  liiink  s(!rvie:(;r  also  conimoiitod  that  in 
lif’lit  ol  llu!  ine:(!nliv(!S  tor  llio  Ikiitowim'.  it  should 
not  l)(!  r(!(|uir(!d  to  notiiv  a  consinnor  ota  doadlino 
so  lon}>  as  tin;  exnninnnication  with  the;  (:e)nsinnor 
is  nt)t  within  !)l)  days  ottln;  I'oroclosure;  sale;. 
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regarding  loss  mitigation  options;  and 
given  that  the  Bureau  is  prohil)iting 
servicers  iroin  ])roc(M;ding  to  fonulosun! 
unless  a  horrowcM'  is  inon;  than  120  days 
(l{!lin(|nent  to  (msnre  that  horrowers 
hav(!  the  o])j)oitnnitv  to  applv  for  loss 
mitigation  options  early  in  the 
(l(!lin(|nencv  timeline:  the  Bureau  does 
not  believe  it  is  ap])ro])riate  to  permit 
applications  ])rovi(le(l  shortlv  before  a 
foreclosure  sale  to  delav  the  foreclosure. 

Accordinglv,  as  .set  forth  below, 
instead  of  setting  an  overall  (leadline  for 
the  loss  mitigation  procedures,  the 
Bureau  is  implementing  timelimjs  that 
provide  different  loss  mitigation 
processcis  with  differing  levels  of 
protection  at  certain  stages  of  the 
foreclosure  process.  Tluise  recjuirements 
are;  (1)  Bursnant  to  ^  1024.41  (h)(2),  a 
servic(^r  must  comply  with  the 
recpiirements  relating  to 
acknowledgement  of  a  loss  mitigation 
a])])lication  and  notic(;  of  additional 
documents  and  information  recjidred  to 
comphhe  a  loss  mitigation  ap])lication 
for  any  lo.ss  mitigation  ap])lication 
njceived  43  days  or  more  Ixdore  a 
foreclosure  sah;;  (2)  pursuant  to 
§  1024.41(c)(1),  a  scirvicer  must  evaluate 
within  30  days  any  comi)l(!le  loss 
mitigation  ap])lication  received  more 
than  37  days  l)eiore  a  for(u:losnre  .sale; 

(3)  pursuant  to  ^  1024.41  (e)(l ),  if  a 
servic(!r  receives  a  compl(!te  lo.ss 
mitigation  application  00  days  or  more 
ludon!  a  foreclosure  sale,  the  servicer 
mu.st  provide  the  borrower  at  hiast  14 
days  to  accept  or  rej(;ct  an  ofler  of  a  loss 
mitigation  option;  if  a  servicer  receives 
a  com])lete  loss  mitigation  a])])licalion 
less  than  00  days  before  a  foreclosure 
.sale  hut  more  tlian  37  days  before  a 
foreclosure  sale,  the  servicer  must 
])rovi{le  the  borrower  at  least  7  davs  to 
accept  or  niject  an  offer  of  a  loss 
mitigation  option;  and  (4)  pursuant  to 
§  1024.41(h)(1),  a  .servic(jr  mu.st  comply 
with  the  append  ])roce.s.s  for  any 
com])lete  loss  mitigation  a|)]jlication 
uiceivcul  00  days  or  mon;  before  a 
foreclosure  sale.  Api)lying  the.se 
timelines  together  yields  four  timing 
.scenarios  depmuling  upon  when  a 
borrower  submits  a  comi)lete  lo.ss 
mitigation  aj)|)lication. 

Scencirio  1.  If  a  borrower  is  less  than 
120  days  delin(|uent,  or  if  a  horrow(U’  is 
more  than  120  davs  deliminent  hut  the 
.servicer  has  not  made  the  first  notice  or 
filing  r(!quir(!d  for  a  fonjclosure  proc(!s.s, 
and  a  borrower  submits  a  comj)lete  lo.ss 
mitigation  application,  the  .service;]'  (1) 
mu.st  review  the  complete  lo.ss 
mitigation  application  within  30  days, 
(2)  must  allow  the  l)orrow(;r  at  l(;ast  14 
(lays  to  acce]]t  or  reject  an  off(;r  of  a  loss 
mitigation  o])tion,  and  (3)  must  jjermit 
the  borrower  to  app(;al  the  denial  of  a 


loan  modification  o])tion  pursuant  to 
§  1024.41(h)(1).  P'urther,  for  all  loss 
mitigation  applications  r(;ceive(l  in  this 
timeframe,  the  servicer  must  comply 
with  the  r(;(piirement.s  for 
acknowh;(lging  a  loss  mitigation 
application  and  providing  notice  of 
additional  information  and  documents 
neces.sary  to  make  an  incomplete  lo.ss 
mitigation  application  com]]lete.  'flu; 
s(;rvicer  may  not  make  the  first  notice  or 
filing  re(]uired  for  a  foreclosun;  proc(;.ss 
unless  th(;.se  ])rocedur(;.s  are  com])leted. 

Scanario  2.  If  a  borrower  submits  a 
com|)lete  lo.ss  mitigation  a])|)lication 
after  a  servicer  has  made  the  first  notice 
or  filing  for  a  for(;clo.sure  |)roce.s.s.  hut  t)() 
(lays  or  more  exist  before  a  foreclosure 
sale,  the  .servicer  (1)  must  review  the 
com])lete  loss  mitigation  application 
within  30  days,  (2)  must  allow  the 
borrower  at  h;a.st  14  days  to  accept  or 
reject  an  off(;r  of  a  loss  mitigation 
oj)tion,  and  (3)  must  p(;rmit  the 
borrower  to  ajjpeal  tlu;  denial  of  a  loan 
modification  option  pursuant  to 
S  1024.41(h).  luirther.  for  all  loss 
mitigation  applications  r(;ceive(l  in  this 
timeframe,  tlu;  .s(;rvicer  must  c()mj)ly 
with  the  re(iuir(;ments  for 
acknowledging  a  loss  mitigation 
application  and  providing  notice  of 
additional  information  and  documents 
n(;ces.sarv  to  make  an  incom])lete  lo.ss 
mitigation  application  compl(;te.  The 
.s(;rvicer  may  not  ])ro(:e(;(l  to  for(;(;lo.snr(; 
judgment  or  order  of  sale,  or  conduct  a 
foreclosure  sale,  nnl(;s.s  these 
procedures  are  completed. 

Sci^nario  2.  If  a  borrower  submits  a 
complete  lo.ss  mitigation  a])plicati()n 
after  a  servicer  has  made  the  first  notice 
or  filing  for  a  for(;clo.sure  proc(;s.s,  and 
l(;.s.s  than  90  days,  hut  more  than  37 
(lays,  exist  before  a  foreclosure  sale,  the 
sc;rvicer  (1)  mu.st  review  the  complete 
loss  mitigation  application  within  30 
(lays,  and  (2)  must  allow  the  borrower 
at  l(;a.st  7  days  to  acc(;pt  or  reject  an  offer 
of  a  loss  mitigation  ojjtion.  'I'he  servicer 
is  not  r(;(jnire(l  to  permit  the  borrower 
to  aj)peal  the  denial  of  a  loan 
modification  option  ])ursuant  to 
S  1024.41(h)(1).  Further,  the  servicer 
must  com])ly  with  the  rerjuirements  for 
acknowledging  a  lo.ss  mitigation 
a])j)licati()n  and  providing  notice  of 
additional  information  and  documents 
n(;(:e.ssarv  to  make  an  incomplete  lo.ss 
mitigation  application  comph;te  only  if 
the  loss  mitigation  application  was 
r(;ceive(l  43  days  or  more  before  a 
ior(;cl()snre  sale,  'flu;  .servi(;(;r  may  not 
proceed  to  f()r(;cl()snre  jn(lgmt;nt  or 
order  of  .sale,  or  conduct  a  foreclosure 
.sale,  unless  these  procedures  are 
comphrted. 

.Sceijr/no  4.  None  of  the  loss 
mitigation  j)roce(lur(;s  apply  to  a  loss 


mitigation  application,  including  a 
complete  loss  mitigation  aj)j)lication. 
receiv(;(l  37  days  or  less  before  a 
f()r(;(:l()snre  sale.  .S(;rvicers  are  re(iuire(l. 
h()W(;ver,  pursuant  to  §  1024.38  to 
implement  ])()licie.s  and  pr()ce(hir(;.s 
reiisonahly  designed  to  achieve  the 
objective  of  reviewing  h()rrow(;r.s  for  lo.ss 
mitigation  ()|)tions  pursuant  to 
r(;(iuir(;ment.s  established  by  an  owner  or 
a.s.sign(;e  of  a  mortgage  loan.  As  set  forth 
below,  nothing  in  ^  1024.41  excu.s(;.s  a 
.servic(;r  from  complying  with  additional 
r(;(]uirement.s  imjjosed  by  an  owner  or 
assign(;e  of  a  mortgage  loan.  For 
(;xample,  the  (hSEs  r(;(|idre  servicers  to 
engage  in  certain  |)roce(lure.s  to  review 
loss  mitigation  applications  submitted 
37  days  or  less  before  a  foreclosure  sale, 
and  servicers  may  he  retjuired  by  the 
(kSEs  to  comply  with  those 
re(|idrement.s.  'I’he  re(iuirement  to 
implement  polici(;.s  and  procedures  to 
achieve  the  ohj(;ctive  of  reviewing 
borrowers  for  loss  mitigation  options 
])ur.suant  to  re(juirement.s  established  by 
an  owner  or  assignee  of  a  imirtgage  loan 
inclu(l(;.s  timelin(;.s  established  hv  anv 
such  owner  or  assignee  of  a  mortgage 
loan. 

Other  S(;rvicer  Loss  Mitigation 
R(;(pdrements 

As  set  forth  above,  the  Bur(;au 
recognizes  that  s(;rvi(:er.s  have  many 
lay(;r,s  of  r(;(]uirements  with  which  they 
must  comply.  'rh(;se  include 
re(iuir(;ments  imposed  by  owners  or 
a.ssign(;e.s  of  mortgage  loans,  as  well  as 
re(|idr(;ment.s  imposed  by  State  law  or 
])nr.suant  to  settl(;ment  agre(;ment.s  and 
consent  orders. 

Notably,  certain  conunenters 
r{;(ju(;st(;(l  clarification  regarding  the 
interaction  between  the  ])ropo.sed  rul{;.s 
and  certain  existing  servicing 
r(;iiuirement.s.  The  GSEs  commented 
that  their  ])roces.se.s  allow  reviews  of 
loss  mitigation  ajjplications  closer  in 
time  to  foreclosun;  than  the  90  day 
timeline  propo.sed  by  the  Bureau  and 
r(;(]iu;ste(l  clarification  r(;gar(ling  tlu; 
imj)act  of  the  pr()])ose(l  (l(;a(llin(;.s  in  the 
lo.ss  mitigation  pr()C(;(hir(;.s  and  the  GSE 
r(;(]uir(;nu;nt.s.  A  non-hank  servic(;r  also 
r(;(]n(;st(;(l  clarification  r(;gar(ling  the 
interaction  of  tim(;lin(;.s  impo.s(;{l  by  tlu; 
Bnr(;au  and  existing  State  or  local  prr;- 
foreclosure  mediation  r(;(pdr(;m(;nt.s  that 
may  r(;(pdr(;  a  c()m|)l(;t(;  loss  mitigation 
apj)lication  package  in  advance  of  the 
mediation  m(;eting. 

In  ()r(i(;r  to  reduce  burden  to  s(;rvicers 
and  costs  to  l)()rrow(;rs.  the  Bur(;au  has 
.sought  to  maintain  consistency  among 
§  1024.41,  the  National  Mortgage 
Setthamait.  FHFA’s  s(;rvicing  alignment 
initiative.  Federal  r{;gulatory  agency 
consent  orders,  and  State  law  mortgage 
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.servicing  slatutorv  requirements.  In 
certain  instances,  eacli  of  these  otluir 
sources  of  servicing  r(H]uirenK!nts  may 
tM>  more  restrictive  or  prescriptive  than 
§1024.41.  'I’liat  is  intentional.  .Section 
1024.41  estal)lishes  standard  consumer 
protections  and  provid(!S  ilexihilitv  for 
iaideral  regnlalorv  agency  re(|uir(!ment.s. 
.State  law.  or  invijstor  and  guarantor 
naiuirements  to  im])ose  ohligations  that 
mav  he  more  re.strictive  on  servicers. 

.Smvicers  should  comply  with  the 
most  restrictive  retjuiuMnents  to  which 
they  are  subject.  For  exami)le,  §  1024.41 
imposes  r(!(juirements  with  respect  to 
complete  loss  mitigation  a|)plications 
received  more  than  37  days  before  a 
foreclosure  sale.  3’his  is  consistent  with 
the  National  Mortgage  Settlement  and 
(hSE  nupiirements.'''’  Notably,  the 
National  Mortgage  .Settlement  and  G.SE 
rcHpiirements  imi)ose  ohligations  to 
conduct  an  expculited  lo.ss  mitigation 
evaluation  for  servicers  with  respect  to 
lo.ss  mitigation  a])plications  received  37 
days  or  less  before  a  foretlosure  .sale 
(although  in  certain  circum.stances  the 
servicer  is  not  luiccis.sarily  nupiired  to 
complete  the  revicnv  Indore  foreclosiin;). 
Nothing  in  §  1024.41  prohibits  or 
impedes  a  serviciir  from  comj)lving  with 
thes(!  retpurements  and  .servicms  mav  he 
nupiired  to  conqilv  with  nupiirements 
that  are  more  prescriptive  than  the 
regulations  imiilementeil  by  the  Ihirean. 
Indeed,  as  noted.  §  1024.38  nupiires 
.servicers  to  maintain  iiolicies  and 
procedures  reasonably  desigmul  to 
achieve  the  ohjectivi;  of  evaluating 
borrower  for  lo.ss  mitigation  o|)tion.s 
inirsuant  to  nupiirements  established  by 
owners  or  assignees  of  mortgage  loans. 
.Similarly,  if  a  servicer  is  nupiired  to 
proactively  engage  with  a  borrower  to 
evaluate  a  borrower  for  a  lo.ss  mitigation 
option  prior  to  engaging  in  a  mandatory 
mediation  or  arbitration  process. 

§  1024.41  does  not  jirohiliit  a  servicer 
from  obtaining  a  loss  mitigation 
ap|)lication  biddre  such  process  so  long 
as  the  servicer  coinjilies  with  the 
jirocednres  set  forth  in  §  1024.41  with 
respect  to  such  application. 

Legal  Authority 

The  Bureau  relies  on  its  authority 
under  sections  (i(j)(3),  0(k)(l )((]). 
(i(k)(1){E)  and  10(a)  (d'  KESBA  to 
establish  final  rides  setting  forth 
ohligations  on  servicers  to  complv  with 
the  lo.ss  mitigation  ])rocedures  in 
§  1024.41.  These  loss  mitigation 
procedures  are  necessary  and 
a])])ropriate  to  achieve  tlie  consumer 
])rotection  jmrpo.ses  of  RE.SBA. 
including  by  reipiiring  servicers  to 


Niilioiiiil  M()rl”ii}>(!  .Si!ltl(!in(!nl..  .it 
Appiniilix  A.  Ill 


jirovide  borrowers  with  timely  access  to 
accurate  and  necessary  information 
regarding  an  evaluation  fora  foreclosure 
avoidance  ojition  and  to  facilitate  the 
evaluation  of  borrowers  for  foreidosure 
avoidance  ojitions.  Further,  the  loss 
mitigation  ])rocedure.s  im|)lenient.  in 
|)art.  a  servicer’s  obligation  to  take 
timely  action  to  correct  errors  relating  to 
avoiding  foreidosure  under  section 
()(k)(l)((])  of  RlkSBA  by  establishing 
servicer  duties  and  jirocedures  that 
must  be  followed  where  a])])ropriate  to 
avoid  errors  with  resjiect  to  foreidosure. 

In  addition,  the  Bureau  relies  on  its 
aiithoritv  ])nrsnant  to  section  1022(1))  of 
the  Dodd-Frank  Act  to  prescribe 
regulations  neces.sary  or  appro])riati!  to 
carry  out  the  ])nr])oses  and  objectives  of 
Federal  consumer  financial  law. 
including  the  ]nir])oses  and  objectives  of 
Title  X  of  the  Dodd-Frank  Act. 
.Specifically,  the  Bureau  believes  that 
§  1024.41  is  neces.sary  and  a])i)ropriate 
to  carry  out  the  ])ur])o,se  under  section 
1021(a)  of  the  Dodd-lTank  Act  of 
ensuring  that  markets  for  consumer 
financial  products  and  services  are  fair, 
transparent,  and  conqietitive,  and  the 
objective  under  .section  1021(1))  of  the 
Dodd-Frank  Act  of  ensuring  that 
markets  for  consumer  financial  i)rodiicts 
and  .services  o|)erate  tran.s])arently  and 
efficiently  to  facilitate  acc.ess  and 
innovation.  The  Bureau  additionallv 
relies  on  its  authority  under  .section 
1 032(a)  of  the  Dodd-l'i  ank  Act.  which 
authorizes  the  Bureau  to  prescribe  the 
rules  to  ensure  that  features  of  anv 
consumer  financial  product  or  .service, 
both  initially  and  over  the  terms  of  the 
product  or  service,  are  fully,  accurately, 
and  effectively  di.sclosed  to  consumers 
in  a  manner  that  permits  consumers  to 
understand  the  costs,  benefits,  and  risks 
a.ssociated  with  the  ])roduct  or  service, 
in  light  of  the  facts  and  circum.stances. 

41(a)  Enforcement  and  Limitations 

Bro])o.sed  §1024.41  (a)  would  have 
required  any  .servicer  that  offers  loss 
mitigation  o])tion.s  in  the  ordinarv 
course  of  business  to  complv  wit  h  the 
requirements  of  §  1024.41.  The  pur])ose 
of  this  section  was  to  clarify  that  the 
requirements  in  proj)o.sed  §1024.41  are 
a])plicable  only  to  tho.se  servicers  that 
are  engaged  in  a  practice,  in  the 
ordinarv  course  of  business,  of 
evaluating  loss  mitigation  oi)tion.s  for 
their  own  portfolios  or  ])ur.suant  to 
duties  owed  to  investors  or  guarantors 
of  mortgage  loans.  I’lirther,  pro])osed 
comment  41(a)-l  clarified  that  nothing 
in  propo.sed  §1024.41  was  intended  to 
im])o.se  a  duty  on  a  servicer  to  offer  loss 
mitigation  o|)tion.s  to  borrowers 
generally  or  to  offer  or  ap])rove  any 
])articnlar  borrower  for  a  loss  mitigation 


oj)tion.  As  .set  forth  in  the  2012  RE.SBA 
.Servicing  Bro])osal.  the  Bureau  did  not 
intend  to  create  a  ])rivate  right  of  action 
for  borrowers  to  enforc.e.  in  i)rivate 
litigation,  any  requirements  that  are 
im])osed  by  owners  or  assignees  of 
mortgage  loans  (including  investors  or 
guarantors)  on  servicers  to  mitigate 
losses  for  such  ])arties.  Rather,  the 
Bureau  intended  that  borrowers  could 
enforce  the  lo.ss  mitigation  procedures 
against  .servicers  to  ensure  that  servicers 
com])lied  with  the  a])])ropriate 
])rocedural  .ste])s  before  c.om])leting  the 
foreidosure  process  when  a  borrower 
had  suhmitted  a  complete  lo.ss 
mitigation  api)lication. 

If  a  servicer  did  not  evaluate 
borrowers  for  lo.ss  mitigation  options  in 
the  ordinary  course  of  business,  the 
.servicer  would  not  have  been  subject  to 
propo.sed  §1024.41.  In  ])roi)osed 
comment  41(a)-2,  the  Bureau  set  forth 
exanqiles  of  j)ractice.s  that,  by 
themselves,  would  not  have  been 
considered  indicia  that  a  servic.er  had 
o])ted  to  offer  loss  mitigation  options  in 
the  ordinary  course  of  business.  The 
Bureau  notes,  however,  that  the 
])roi)osed  definition  of  lo.ss  mitigation 
oi)tion.s  in  §  1024.31,  however,  was 
ex])an.sive,  enia)m])as.sing  not  just  loan 
modifications,  hut  also  forhearance 
plans,  short  .sale  agreements,  and  deed- 
in-lieu  of  foreclosure  programs.  The 
Bureau  believes  that  substantially  all.  if 
not  all,  servicers  offer  these  loss 
mitigation  o])tion.s  in  the  ordinary 
course  of  business. 

(lonsumer  advocate  commenters 
stated  that  the  loss  mitigation 
lirocedures  should  not  be  limited  to 
mortgage  servic.ers  that  offered  lo.ss 
mitigation  o])tion.s  in  the  ordinarv 
course  of  business.  These  commenters 
.stated  that  the  recent  financial  crisis  has 
demonstrated  that  reviewing  borrowers 
for  loss  mitigation  o])tion.s  has  risen  to 
the  level  of  a  standard  servic.er  duty  that 
should  be  ex])ected  of  all  mortgage 
servicers.  Further,  industry  commenters 
did  not  take  issue  with  the  concept  that 
engaging  in  loss  mitigation  should  he 
considered  a  standard  .servicer  duty. 
Rather,  comments  from  industrv 
focu.sed  instead  on  whether  presc.riptive 
loss  mitigation  requirements  would 
adversely  affect  the  manner  in  which 
.servicers  engage  in  reviews  of  borrowers 
for  loss  mitigation  options.  .Specificall v, 
a  number  of  large  hanks  and  their  trade 
associations  stated  that  a  private  right  of 
action  for  loss  mitigation  was  a 
particular  concern.  These  commenters 
indicated  that  borrowers  should  not  he 
entitled  to  bring  an  action  to  enforce 
lo.ss  mitigation  requirements  set  forth  hv 
an  owner  or  assignee  of  a  mortgage  loan 
or  a  voluntary  loss  mitigation  iirogram 
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(such  as  HAMP).  In  addition,  the 
Biirean's  outreach  and  additional 
analysis  raised  (|U(!stions  ri;garding 
\vh(;ther  tin;  scojie  of  the  loss  mitigation 
l)rovisions  should  h(!  limited  to  a 
horrowm's  ])rinci|)al  riisideuce 
consistent  with  other  governmental 
initiativ(;s. 

('.ommunity  hanks,  credit  unions,  and 
their  trade;  associations  commented  that 
the;  loss  mitigation  ])rocedures  (and 
other  rulemakings  not  sp(;cilically 
re(iuir(;d  by  the  Dodd-Frank  Act)  should 
exem])t  small  servicers.  These 
commenters  also  argued  that  the 
definition  of  small  servicers  should  he 
large  enough  to  cover  most  credit 
unions  and  community  hanks.  A  trade 
association  for  r(;verse  mortgage  lenders 
commented  that  reverse  mortgage 
servicers  shoidd  hi;  exempt  from  the 
proposed  rules.  Further,  four  farm  credit 
system  institutions  .stat(;d  that  they 
should  hi;  exempt  hecau.se  they  are 
required  to  comply  with  distre.ssed 
borrower  regulations  iiromulgated  hv 
the  k’arm  Credit  Administration  in  12 
(T’R  part  (il7.  A  nonjirofit  lender 
commented  that  bona-fide  nonprofits 
should  he  exempt  from  the  mortgage 
servicing  rules. 

The  Bureau  has  adjusted  1024.41  (a) 
in  respon.se  to  the  ])uhlic  comments. 
First,  the  Bureau  has  revised 
S  1024.41  (a)  to  eliminate  the  limitation 
on  the  loss  mitigation  ])rocedure.s  to 
onlv  those  .servicers  that  offer  loss 
mitigation  options  in  the  ordinary 
cour.se  of  business.  The  Bureau  has  not 
identified  from  the  comments  or 
outreac.h  any  .servicers  that  did  not  offer 
lo.ss  mitigation  ojitions  in  the  ordinary 
course  of  hu.siness  as  contemjilated  by 
the  Bureau  and  would  not  have  been 
subject  to  §  1024.41  as  pro])Osed. 
Moreover,  the  Bureau  believes  that 
owners  or  assignees  of  mortgage  loans 
.should  determine  whether  thev  will 
offer  loss  mitigation  options  and.  if  so. 
the  Bureau  does  not  believe  an 
exemption  from  comjilying  with  the  loss 
mitigation  jirocedures  should  exi.st 
based  on  .separate  business  practices  of 
a  servicer.  Further,  the  Bureau  believes 
that  it  is  preferable  that  tem])orary  or 
pilot  jirograms  should  he  addressed 
through  clarifications  regarding  for 
which  programs,  if  any,  a  servicer 
should  evaluate  a  borrower's 
a])|)lication.  not  hv  limiting  the  overall 
application  of  the  lo.ss  mitigation 
])rocedures.  Accordingly.  1024.41(a) 
has  been  adjusted  to  require  that 
.servicers  conqily  with  tin;  requirements 
of  §1024.41  without  consideration  of 
whether  a  servicer  currently  offers  loss 
mitigation  options  in  the  ordinary 
cour.se  of  business. 


Second,  for  the  reasons  set  forth  above 
with  respect  to  §  1024.80,  the  scope  of 
§  1024.41  has  been  changed  to  limit  the 
sco|)e  of  the  lo.ss  mitigation  procedures 
to  a  borrower’s  princi|)at  residence. 

Third,  for  the  reasons  set  forth  above 
with  respect  to  §  1024.80,  the  Bureau 
has  exenqited  from  the  lo.ss  mitigation 
])rocednre.s  requirements  (1)  small 
servicers  (with  the  exception  of 
§  1 024.41  (j)),  (2)  rever.se  mortgage 
transactions,  and  (8)  “qualified  lenders" 
that  are  required  to  comply  with  Farm 
(iredit  Admini.stration  regulations 
relating  to  distres.sed  borrowers. 

Finally,  the  Bureau  observes  that  the 
loss  mitigation  procedures  are  issued, 
among  other  authorities,  pursuant  to  the 
Bureau’s  authority  under  section  0  of 
RI'kSBA.  Violations  of  section  0  of 
RESBA  are  subject  to  a  private  right  of 
action  pursuant  to  section  (>(11  of 
RESPA.  Servicers  may  he  liable  to 
borrowers  ])ur.suant  to  section  8(11  of 
RESPA  for  failure  to  conqily  with  the 
loss  mitigation  procedures  in  §  1024.41. 
The  Bureau  believes  a  private  right  of 
action  for  borrowers  to  enforce  the  lo.ss 
mitigation  procedures  is  nece.ssarv  to 
ensure  that  individual  borrowers  have 
the  nec.essary  tools  to  ensure  they 
receive  the  benefit  of  the  loss  mitigation 
|)rocednres  in  their  own  individual 
circumstances.  Further,  the  Bureau 
believes  that  the  risk  of  a  ])rivate  right 
of  action  will  not  negatively  impact 
access  to,  or  cost  of.  credit.  The 
requirements  in  §  1024.41  include  clear 
])rocedural  requirements  and  have  been 
calibrated  to  avoid  risks  of  litigation 
relating  to  owner  or  assignee  contractual 
requirements,  as  discns.sed  below. 
Further,  the  requirements  in  §1024.41 
are  consistent  with  requirements 
already  inqilemented  by  the  (kSEs,  the 
National  Mortgage  Settlement,  and 
certain  State  laws,  with  respect  to 
certain  servicers.  Accordingly,  the 
Bureau  has  revised  §1024.41  (a)  to 
reflect  the  effect  of  .section  0(0  of  RlvSPA 
with  res])ect  to  a  jirivate  right  of  action. 

Although  servicers  are  reipnred  to 
com])ly  with  the  procedural 
requirements  of  §  1024.41,  the  Bureau 
has  clarified  in  re.spon.se  to  inquiries 
rai.sed  by  commenters  that  servicers  are 
not  required  by  the  Bureau’s  rules  to 
offer  any  ])arlicular  lo.ss  mitigation 
option  to  any  particular  borrower. 
Nothing  in  §  1024.41  should  affect 
whether  a  borrower  is  permitted  as  a 
matter  of  contract  law  to  enforce  the 
terms  of  any  contract  or  agreement 
between  a  servicer  and  an  owner  or 
a.ssignee  of  a  mortgage  loan. 
Accordingly,  the  Bureau  finalizes 
§  1024.41(a)  by  relocating  the  substance 
of  proposed  comment  41(a)-l  in  the  text 
of  §1024.41  (a).  Section  1024.41(a) 


lirovides  that  nothing  in  §  1024.41 
imposes  a  duty  on  a  servicer  to  offer  any 
borrower  any  particular  loss  mitigation 
option.  Furtiier.  §  1024.41(a)  states 
nothing  in  §1024.41  should  he 
construed  to  permit  a  borrower  to 
enforce  the  terms  of  any  agreement 
between  a  servicer  and  the  owner  or 
a.ssignee  of  a  mortgage  loan,  including 
with  re.s])ect  to  the  evaluation  for,  or 
provision  of.  any  loss  mitigation  o])tion. 

41(1))  Loss  Mitigation  Application 

Proposed  §1024.41(1))  defined  the 
term  conqilete  lo.ss  mitigation 
application  and  set  forth  requirements 
for  serxdcers  with  regard  to  both 
com])lete  and  inconqilete  loss 
mitigation  ajiplications.  Specifically, 
propo.sed  §  1024.41  (b)(1)  stated  that  a 
complete  loss  mitigation  a])plication 
means  a  borrower’s  .submission 
requesting  evaluation  for  a  loss 
mitigation  option  for  which  a  servicer 
has  received  all  the  information  the 
.servicer  regularly  obtains  and  considers 
in  evaluating  a  lo.ss  mitigation 
application  by  the  deadline  established 
by  the  servicer.  Pro])o.sed  §  1024.41(b)(2) 
would  have  required  a  .servicer  that 
receives  an  incomplete  loss  mitigation 
application  to  exercise  reasonable 
diligence  in  obtaining  information  from 
a  boiTower  to  make  the  ai)])lication 
c.om])lete.  Further,  propo.sed 
§  1024.41  (b)(2)  would  have  required  a 
.servicer  that  receives  an  incomplete  loss 
mitigation  applic.ation  earlier  than  .'j 
days  (excluding  legal  ])ublic  holidays, 
Saturdays,  and  Sundays)  before  the 
deadline  established  by  the  servicer  to 
notify  the  borrower  that  the  applii:ation 
was  incomj)lete,  the  documents  and 
information  neces.sary  to  make  the 
ap])lication  conqilete.  and  the  date  by 
which  the  borrower  must  submit  such 
documents.  The  .servicer  would  have 
been  reipiired  to  provide  the  notice 
within  .')  days  (excluding  legal  public 
holidays,  Saturdays,  and  Sundays)  after 
receiving  an  inconqileti;  loss  mitigation 
application. 

The  Bureau  received  numerous 
comments  regarding  the.se  requirements. 
Fir.st.  the  Bureau  received  comments 
regarding  the  definition  of  a  lo.ss 
mitigation  application  and  a  complete 
loss  mitigation  ajiplication.  A  large  bank 
servicer  lequested  clarification 
legai'ding  j)requalification  ])roce.s.se.s. 
including  whether  oral  communications 
with  borrowers  should  be  c.onsidered  a 
lo.ss  mitigation  application.  A  non-bank 
.servicer  commented  that  defining  a 
com])lete  lo.ss  mitigation  a])])lication  as 
requiring  all  the  information  the 
.servicer  "regnlarlv  obtains"  is  both 
andiiguous  and  unduly  limiting  with 
resjiect  to  evaluations  of  borrowers  in 
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substantially  different  cinannstances  or 
subject  to  substantially  different 
investor  re(|uireinents.  'I’he  conunenter 
suggested  instciad  that  the  Bureau  define 
a  i:oin])lete  loss  mitigation  application 
as  a  borrower's  submission  recpie.sting 
evaluation  for  a  loss  mitigation  option 
for  which  a  sca'vicer  has  received  all  the 
information  the  servicin'  obtains  and 
considers  in  evaluating  a  loss  mitigation 
a])plication  fora  particular  loan  type, 
investor,  or  other  group  of  loans,  as 
deemed  apjn'opriate  by  the  .servicer. 

Second,  the  Bureau  received 
comments  regarding  .servicer  obligations 
upon  recei])t  of  a  loss  mitigation 
application.  Specifically,  four  consumer 
advocacy  groups  stated  that  servicers 
.should  be  reipiired  to  review  a  loss 
mitigation  aj)plication  for  completeness 
])rom])tly  upon  receipt,  (ionverselv.  a 
trade  association  commented  that  five 
days  is  too  short  a  time  to  evaluate  a 
loss  mitigation  a])plication.  determine 
that  it  is  incomplete,  determine  what 
additional  documentation  is  needed, 
and  generate  a  notice  to  the  borrower.  A 
financial  industry  trade  association 
riMiuested  that  the  Bureau  providi; 
guidance  in  the  form  of  examijles  of 
"reasonable  diligence”  to  obtain 
information  from  borrowers.  The 
commimter  suggested  that  one  exam|)le 
be  that  the  .servicer  sends  a  letter  or 
electronic  communication  to  the 
borrower  with  a  list  of  what  iidbrmation 
is  needed  and  how  the  borrower  can 
submit  that  information. 

rhird,  a  non-bank  servicer 
commented  that  the  Bureau  should 
create  standard  loss  mitigation 
a])])lications  so  that  industry  may  align 
around  similar  loss  mitigation  strategies. 
Finally,  a  coalition  of  80  consumer 
advocacy  grou|).s  commented  that  the 
Bureau  should  mandate  that  .servicers 
provide  borrowers  that  submit 
incomplete  loss  mitigation  ajjplications 
a  rea.sonable  amount  of  time  to  com])lete 
the  ajjplications. 

'file  Bureau  has  adjusted  §  1024.41(b) 
in  response  to  the  public  comments. 
First,  the  Bureau  agrijes  with 
commenters  that  further  clarification 
regarding  the  definitions  of  the  term  loss 
mitigation  application  and  complete 
loss  mitigation  a])i)lication  is 
appro])riat(!.  Section  1024.31  defines  a 
lo.ss  mitigation  ap])lication  to  mean  an 
oral  or  written  re()uest  for  a  loss 
mitigation  o])tion  that  is  accom|)anied 
by  any  information  nupiired  bv  a 
.servicer  for  evaluation  for  a  loss 
mitigation  oj)tion.  This  definition  is 
intended  to  distinguish  between 
inipiiries  regarding  the  availabilitv  of 
lo.ss  mitigation  o])tions  and  an  actual 
reipiest  for  an  evaluation  fora  lo.ss 
mitigation  option.  'I'lii;  Bureau  intends 


the  lo.ss  mitigation  procedures  to  apply 
when  servicers  receive  loss  mitigation 
ap])lications  during  oral 
communications  with  borrowers, 
including  communications  between  thi; 
borrower  and  any  contact  iiia  sonnel 
a.ssigned  to  the  borrower's  mortgage 
loan  account  pursuant  to  1024.40. 

The  definition  of  a  complete  lo.ss 
mitigation  ap|)lication  (and, 
con.seijuently,  an  incomi)lete  loss 
mitigation  application)  has  been 
designed  similarly  to  the  com])lete  and 
incomplete  a])])lication  concepts 
underlying  Regulation  B.  .See  12  ('.FR 
1002.2(f),  1002.5)(c).  Thus,  at  a  point  in 
a  conversation  between  a  borrower  and 
a  mortgage  servicer,  if  the  borrower 
reijuests  an  evaluation  for  a  loss 
mitigation  ojition  and  jirovides 
information  to  the  servicer  that  will  be 
used  in  the  evaluation  of  a  loss 
mitigation  ap])lication,  the  borrower  has 
made  a  loss  mitigation  apjilication,  and 
the  .servicer,  pursuant  to 
§  1024.41(b)(2)(i)(A).  mu.st  review  the 
apjdication  promptly  to  determine 
whether  it  is  com])lete  or  incomplete. 

If  a  lo.ss  mitigation  application  is 
com|)lete  and  has  been  submitted  by  an 
applicable  deadline,  the  servicer  must 
evaluati^  the  lo.ss  mitigation  application 
pursuant  to  the  reipiirements  in 
(^1024.41.  Under  l()24.41(b)(l),  a 
com])iete  lo.ss  mitigation  a])])lication 
means  an  a|)|)lication  in  coniUKlion 
with  which  a  servicer  has  ri;ceived  all 
the  information  that  the  servicer 
reipiiriis  from  a  borrower  in  evaluating 
applications  for  the  loss  mitigation 
oj)tions  available  to  the  borrower,  fhe 
Bureau  has  removed  the  reipiirement 
that  a  loss  mitigation  api)lication  must 
include  all  the  information  the  .servicer 
regularly  obtains  and  considers  in 
evaluating  lo.ss  mitigation  a|)plications. 
This  change  is  intended  to  further  the 
goal  of  i)roviding  .servicers  Ilexibilitv  to 
determine  the  information  re(]uired  for 
any  individual  mortgage  loan  borrower's 
a))])lication  fora  lo.ss  mitigation  option 
and  reipiire  servicers  to  consider  an 
application  comjilete  notwithstanding 
that  the  borrower  has  not  submitted 
certain  information  that  the  .servicer 
may  regularly  riupiire  hut  is  irrelevant 
with  respect  to  a  ])articular  borrower, 
riuis.  under  1024.41  (b)(1 ).  a  loss 
mitigation  aiiplication  is  complete  when 
a  servicer  receives  all  information  that 
a  servicer  reijuires  from  a  borrowin'. 

Section  1 024.41  (b)(l )  requires  a 
servicer  to  exerci.se  rea.sonable  diligence 
in  obtaining  information  to  com})lete  a 
loss  mitigation  application  and  to 
evaluate  a  com])lete  loss  mitigation 
aiiplication.  Accordingly,  a  servicer  is 
required  to  exercise  rea.sonable 
diligence  to  follow  up  with  borrowers  to 


obtain  any  information  the  borrower  has 
not  submitted  that  is  necessary  to  make 
the  ap])lication  complete  and  to  ensure 
that  the  servicer  timely  receives  any 
necessary  third-iiarty  information,  such 
as  an  automated  valuation  or  consumer 
re])ort.  (Contrary  to  requests  from 
commenters.  the  Bureau  declines  to 
inqilement  commentarv  that  ])roviding 
the  notice  required  by  ^  1024.41  (b)(2) 
constitutes  reasonable  diligence  for 
purpo.ses  of  §  1 024.41  (b)(1).  Rather, 
reasonable  diligence  is  based  on  the 
circumstances,  including  the 
circumstanc.es  of  any  continuing 
discussions  between  a  borrower  and  the 
contact  personnel  a.ssigned  jjursuant  to 
§1024.40.  .Such  contact  ])ersonnel 
should  have  information  regarding  the 
status  of  a  borrower's  loss  mitigation 
application  and  should  work  with 
borrowers  to  make  anv  such  loss 
mitigation  aj)])lication  complete.  The 
Bureau  has  added  commentarv  to  clarifv 
this  requirement  as  .set  forth  below. 

The  Bureau  has  added  commentary  to 
§1024.41(1))  to  clarify  the  meaning  of  a 
com])lete  loss  mitigation  a])])lication. 

The  Bureau  has  added  comment 
41(b)(l)-l  to  clarify  that  a  servicer, 
consistent  with  the  requirements  of  the 
investor  or  assignee  with  respect  to  a 
])articidar  mortgage,  has  Ilexibilitv  to 
establish  a])])lication  requirements  for  a 
loss  mitigation  o])tion  offered  by  an 
owner  or  a.ssignee  and  to  decide  the 
ty])e  and  amount  of  information  it  will 
require  from  borrowers  apj)lving  for  loss 
mitigation  options.  The  Bureau  agrees 
with  the  comments  that  servicers  may 
require  different  apj)lication 
information  for  loss  mitigation  programs 
undertaken  for  different  owners  or 
assignees  of  mortgage  loans.  Different 
owners  or  assignees  may  establish 
widely  varying  criteria  and 
requirements  for  loss  mitigation 
evaluations,  and  servicers  may  require 
different  forms  and  types  of  information 
to  effectuate  such  programs.  The  Bureau 
believes  the  requirement  that  a  com])lete 
loss  mitigation  a))plication  contain 
information  required  by  servicers 
])rovide.s  aj)pro])riate  flexibility  to 
servicers  to  determine  ai)plication 
requirements  consistent  with  the  variety 
of  l)orrower  circumstances  or  owner  or 
assignee  reiiuirements  that  .servicers 
mu.st  evaluate  and  to  ensure  that 
individual  borrowers  are  not  obliged  to 
provide  information  or  doc.uments  that 
are  unnecessary  and  ina])])ro])riate  for  a 
loss  mitigation  evaluation. 

The  Bureau  has  added  comments 
41(b)(l)-2  and  41(b)(l)-3  in  response  to 
comments  requesting  claritv  regarding 
prequalification  programs  and  other 
feedbac.k  seeking  clarification  regarding 
informal  communications  between 
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scM'vieors  and  borrowers.  As  set  forth 
above,  the  Bureau  received  a  conuuent 
from  a  large  l)ank  servicer  nuiue.sting 
clarification  regarding  |)re(iualiiication 
lu'ograms.  Further,  in  outreach,  another 
large  hank  service;!'  re(iuest(;d 
clarification  regarding  whether  the 
Bureau’s  regulatie)us,  and  sj)(;cifically, 
the  (;rror  r(;solution  and  the  loss 
mitigation  ])rocednres  re])r(;.sented  a 
policy  of  regulation  of  informal 
communication. 

Although  the  Bnr(;an  has  withdrawn 
the  proposed  requirements  regarding 
oral  error  resolution  and  information 
r(;(iuest  proce.ss  with  respect  to 
§§  1024. 3.'i-l 024. 3().  tin;  Bureau  believes 
that  the  loss  mitigation  procedures 
should  ap])ly  when  a  borrower  orally 
r(;(inests  evaluation  for  a  loss  mitigation 
option.  One  of  the  principal  goals  of  the 
early  intervention  and  continuitv  of 
contact  requirements  of  tin;  ruh;  is  to 
establish  oral  communications  between 
.servicers  and  borrowers:  it  would  he 
inconsistent  with  that  purpose;  to  ignore 
the.se  e:onnnunications  in  determining 
whether  a  borrower  has  reepiested 
consideration  for  a  loss  mitigation 
option.  Further,  one  of  the  pur])os{;s  of 
the  loss  mitigation  procedures  is  to 
])rovid(;  accurate  information  to 
borrowers  and  to  facilitate  the 
evaluation  of  for(;closure  avoidance 
o])tions  by  creating  uniform  evaluation 
processes  and  ensuring  that  a  borrower 
obtains  an  evaluation  for  all  lo.ss 
mitigation  ojjtions  available  to  the 
horrow(;r.  That  pur|!ose  may  he 
circumvented  if  tin;  loss  mitigation 
r(;(]uirements  focus(;d  onlv  on  written 
communications,  and  a  servicer  could 
steer  a  horrow(;r  into  a  specific  lo.ss 
mitigation  o])tion  through  oral 
communications,  (ionsi.stent  with  the 
r(;(]uirements  .set  forth  in  Regulation  B 
n;garding  applications  for  credit,  the 
Bureau  believes  it  is  necessary  and 
a])])ropriate  to  achieve  the  i)ur])oses  of 
RF.SPA  to  imi)lement  requirements  on 
.servicers  to  treat  oral  communications 
that  have  sufficiently  pa.ssed  the  point 
of  iiKjuiries  as  loss  mitigation 
a])plications  subject  to  the  lo.ss 
mitigation  procedur(;s. 

The  Bureau  has  addi;d  comment 
41(h)(l)-2  to  clarify  when  an  intjuiry  or 
precjnalification  recpiest  becomes  an 
application.  'I’he  Bureau  recognizes 
there  is  substantial  ambiguity  in 
interi)ersonal  communications  hut 
h(;lieves  that  loss  mitigation 
applications  should  he  considered 
expansively.  For  exam])le,  if  a  borrower 
indicates  that  the  borrower  would  like 
to  aj)j)ly  fora  lo.ss  mitigation  o])tion  and 
provides  any  information  the  servicer 
would  evaluate  in  c.onnection  with  a 
lo.ss  mitigation  application,  a  borrower 


has  submitted  a  loss  mitigation 
a])])lication.  Because  a  servicer  must 
ex(;rci.s(;  r(;a.sonahl(;  diligtaice  in  making 
a  loss  mitigation  application  com|)lete, 
tlu;  Bureau  h(;liev(;s  ap])ro])riate 
communication  with  a  borrower  that 
(;x])re.s.ses  an  int(;r(;.st  in  a  lo.ss  mitigation 
o])lion  is  to  clarify  the  borrower’s 
intention  r(;garding  tlu;  submission  and 
to  obtain  information  from  the  borrower 
to  make  a  loss  mitigation  ajjplication 
complete. 

Not  all  communications  regarding 
loss  mitigation  options  will  constitute 
loss  mitigation  applications. 

Acc:ordingly.  tlu;  Bur(;au  has  added 
comment  41(h)(l)-3  to  illustrate 
circum.stances  where  oral 
communications  will  not  con.stitute  a 
loss  mitigation  a])plication.  Comment 
41(h)(1)-3.i  states  that  a  borrower  calls 
to  ask  about  loss  mitigation  o})tion.s  and 
.s(;rvicer  i)(;r.sonnel  explain  tin;  loss 
mitigation  ojitions  available  to  the 
horrow(;r  and  tin;  criteria  for 
determining  the  borrower’s  eligihilitv 
for  any  such  lo.ss  mitigation  ojjtion.  In 
this  examj)le,  only  an  iiKjuiry  has  taken 
j)lace.  The  borrower  has  not  submitted 
information  that  would  he;  (;valuated  in 
connection  with  a  lo.ss  mitigiition 
option.  Comm(;nt  41  (h)(  1  )-3.ii  states 
that  a  borrower  calls  to  ask  about  the 
pr(K:(;ss  for  applying  for  a  loss 
mitigation  option  hut  the  borrower  does 
not  provide  any  information  that  a 
servic(;r  would  cousid(;r  for  evaluating  a 
lo.ss  mitigation  a])])lication.  A  servic:er 
that  ])rovide.s  information  regarding  the 
])roce.ss  for  applying  for  a  loss 
mitigation  application  has  not  taken  a 
loss  mitigation  ai)plication  in  this 
circumstance. 

The  Bureau  has  added  comment 
41(h)(l)-4  to  indicate  how  a  s(;rvicer 
should  comply  with  its  requirement  to 
undertake  reasonable  diligence  to  obtain 
the  information  neces.sary  to  make  an 
inconq)lete  lo.ss  mitigation  a])|)lication 
c:omplete.  For  example,  a  servicer  must 
recpiest  information  nece.ssary  to  make  a 
loss  mitigation  application  complete 
promjdly  after  receiving  the  loss 
mitigation  application.  (Comment 
41(h)(l)-4.i  ]!rovide.s  that  reasonable 
diligence  recjuires  contacting  an 
applicant  promptly  to  obtain 
information  missing  from  a  loss 
mitigation  application,  like  an  addr(;.ss 
or  telephone  numher  to  verifv 
employment,  'fliis  obligation  (;xist.s 
notwithstanding  a  .s(;rvicer’.s  obligation 
to  provide  a  notice  pursuant  to 
§  1024.41  (h)(2)(i)(B).  Further,  comment 
41(h)(l)-4.ii  provides  that  reasonable 
diligence  akso  includes  reviewing 
docaiments  that  may  have  been  included 
in  connection  with  a  servicing  transfer 
to  determine  if  a  borrower  jireviously 


submitted  information  or  documents  to 
a  transferor  .servicer  that  may  comj)lete 
a  lo.ss  mitigation  application. 

'file  Bureau  has  added  comment 
41(h)(l)-.'5  regarding  circumstances 
when;  ii  servicer  recpiires  information 
that  is  not  in  tlu;  borrower’s  control.  A 
loss  mitigation  application  is  complete 
wluai  a  borrower  ])rovide.s  all 
information  recpiired  from  the  horrowi;r 
notwithstanding  that  additional 
information  may  he  re(|uir(;d  hv  a 
servicer  that  is  not  in  the  control  of  a 
borrower.  For  example,  if  a  servicer 
r(;(iuire,s  a  consumer  report  for  a  loss 
mitigation  evaluation,  a  lo.ss  mitigation 
a])plication  is  considered  comjjlete  if  a 
borrower  has  submitted  all  information 
r(;(piir(;d  from  the  borrower  without 
regard  to  whether  a  servicer  has 
obtained  a  consumer  rejjort  that  a 
.servicer  has  recpie.sted  from  a  consumer 
n;])orting  agency. 

'I’he  Bureau  has  also  adju.sted  the 
r(;(iuirement.s  in  §  1024.41  (h)(2)  with 
respect  to  a  servicer’s  obligation  upon 
receipt  of  a  lo.ss  mitigation  a])])lication. 
'I'lie  Bureau  agrees  with  the  comments  it 
receiv(;d  that  a  .s(;rvicer  should  he 
r(;(iuired  to  promptly  evaluate  a  loss 
mitigation  application  to  d(;termine 
whether  tlu;  a|)i)lication  is  com|)lete  or 
incom])l(;te.  Accordinglv. 

1024.41  (h)(2)(i)(A)  recpiires  a  .servic(;r 
that  receives  a  lo.ss  mitigation 
application  to  det(;rmine  ])rom|)tly  upon 
recei])t  whether  such  ajijilicatiou  is 
complete  or  incomiilete.  Further,  under 
§  1024.41  (h)(2)(i)(B).  a  servic(;r  must 
notify  a  borrower  in  5  days  (excluding 
legal  public  holidavs.  Saturdavs,  and 
Sundavs)  regarding  whether  tlu;  servicer 
has  determined  an  application  is 
complete  or  incomplete. 

Frojiosed  ^  1024.41(h)(2)  would  have 
re(piir(;d  a  servicer  that  receiv(;s  a  loss 
mitigation  application  to  provide  a 
notice  to  a  horrower  only  in  the  event 
a  loss  mitigation  application  is 
incomplete.  The  Bureau  recognizes, 
however,  that  a  horrow(;r  that  suhmits  a 
complete  lo.ss  mitigation  ajijilication 
mav  not  realize  that  such  ajiplicatiou 
has  been  considered  complete  and  that 
an  evaluation  for  a  loss  mitigation 
application  is  ongoing.  Accordingly, 

l()24.41(h)(2)(i)(B)  requires  providing  a 
notice  to  a  horrow(;r  regardless  of 
whether  the  a])plication  is  complete  or 
incomplete. 

.Section  l()24.41(h)(2)(i)(B)  further 
re(iuir(;s  a  servicer  that  det(;rmine.s  a  lo.ss 
mitigation  application  is  incomplet(;  to 
notify  the  horrower  of  the  additional 
documents  and  information  the 
horrow(;r  must  suhmit  to  make  the  loss 
mitigation  ajjplication  complete  and  the 
date  hy  which  the  horrow(;r  must  suhmit 
the  additional  documents  and 
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iufonuation  to  hi;  reviewed.  I’Ik;  notice 
to  the  borrower  inusl  also  include  a 
.statement  that  the  borrower  should 
consider  contacting  servicers  of  any 
other  mortgage  loans  secured  hv  tlu; 

.same  projjerty  to  discn.ss  availahh;  loss 
mitigation  options.  The  Bureau  has 
ailded  this  statement  to  the  notice  in 
connection  with  withdrawing  proposal 
1024.41  (j).  di.scussed  IhjIow.  with 
respect  to  providing  a  loss  mitigation 
a|)|)lication  to  servicers  ol Otluir 
mortgage  loan  liens.  Further,  because  of 
the  added  content  of  the  notice  and  the 
nHjnirements  with  respect  to  oral 
communications  constituting  loss 
mitigation  applications,  the  Bureau  has 
determiiKHl  to  withdraw  the  propo.sal 
that  the  notice  recjnired  pursuant  to 
§  1024.41  (l))(2)(i)(B)  could  he  provided 
orally.  Rather,  the  Bureau  has 
determined  the  notice  must  h(*  provided 
in  writing. 

Finally,  the  Bureau  finds  that  .'i  days 
(excluding  legal  public  holidays. 
Saturdays,  and  Snndavs)  is  a  reasonable 
amount  of  time  for  a  sia  vicer  to  comj)ly 
with  the  requirements  for  an  incom])l(!te 
lo.ss  mitigation  a])])lication.  Fannie  Mae 
and  Freddie  Mac  gnichdiiuis.  as  well  as 
the  National  Mortgage  .Setthanent. 
r(!(|nire  servicers  to  provide  a 
substantially  similar  hut.  in  some  cases, 
more  pre.scriptive.  notice  within  .a 
business  davs  of  reiaapt  of  an 
incomplete  loss  mitigation 
ap])lication. 

rh(!  Bunam  has  added 
S  1024.41  (l))(2)(ii)  to  clarify  how  a 
servicer  communicates  to  a  borrower  the 
deadline  by  which  the;  borrower  should 
submit  a  complete  loss  mitigation 
application.  A  servic(!r  must  state  to  the 
horrow(!r  that  the  borrower  should 
submit  documents  neefhnl  to  com])lete 
the  application  by  the  earliest  remaining 
date  of  four  potential  options.  The  rule 
provides  that  a  servicer  mn.st  di.sclose 
the  date  a  borrower  should  complete  a 
lo.ss  mitigation  ajjplication.  ratluu' than 
tlu!  date  a  borrower  mn.st  complete  a 
loss  mitigation  application,  because  the 
effect  of  the  various  timelines  is  that  a 
borrower  may  miss  the  deadline 
communicated  by  the  servicer  but  still 
1h;  abh;  to  submit  a  complete  loss 
mitigation  ajjplication  in  the  fiitiin;  (and 
thus  a  re(|uin!ment  that  a  borrower  must 
com|)let(!  an  application  by  an  earli(!r 
deadiiiu!  may  be  inaccurate).  However, 
a  borrower  should  complete!  the 
application  bv  the  applicable  deadline 
in  ord(!r  to  incur  the  lowest  a|)plication 
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burden  and  to  gain  the  bitnefit  of  the 
most  consumer  |)rotections  for  the  loss 
mitigiition  tipplication.  I'urther.  tlu! 
Bureau  agrites  with  comments  recitivtul 
from  !i  numher  of  .servicers  and  their 
trade  associations  tluit  it  is  ajipropriati! 
to  encourage  e.irlier  snbmi.ssion  of  loss 
mitigation  apiiliciitions  bv  borrowers. 

A  servicer  must  state  tluit  the 
borrower  should  provide  the  documents 
■nid  information  by  tlu!  e.irliitst 
remaining  date  of:  (;i)  Tlii'  date  by  which 
any  document  or  information  alreaily 
submitted  by  a  borrower  will  lie 
considered  stale  or  invalid  jnirsnant  to 
any  requirements  ajijilicable  to  any  loss 
mitigation  program  available  to  the 
borrower;  (b)  the  date  that  is  the  12()th 
day  of  the  borrower's  delinquency;  (c) 
the  date  that  is  ()()  days  before  a 
foreclosure  sale;  or  (d)  the  date  that  is 
38  days  biifore  a  foreclosure  sale.  Dates 
in  (b),  (c).  and  (d)  are  ilesigned  to  match 
the  various  .scenarios  set  forth  ahox'e 
with  respect  to  the  timing  of  the  loss 
mitigation  ])roceilures.  'Fhe  date  in  (a)  is 
meant  to  incorporate  any  internal 
servicer  |)olicy  to  ensure  that  borrowers 
do  not  submit  documents  beyond  the 
date  when  documents  and  information 
previously  |)rovided  are  considered 
stale  or  invalid,  which  would  frustrate 
the  ])roce.ss  of  obtaining  a  complete  loss 
mitigation  a])])lication. 

41(c)  Kxaluation  of  Lo.ss  Mitigation 
A|)i)lication.s 

Fropo.sed  §1024. 41(c)  would  have 
reipnred  that,  within  30  davs  of 
receiving  a  complete  loss  mitigation 
application,  a  servicer  must  ex'aluate  the 
borrower  for  all  lo.ss  mitigation  options 
available  to  the  borrower  and  provitle 
the  borrower  with  a  written  notice 
stating  the  servicer's  determination  of 
whether  it  will  offer  the  borrower  a  loss 
mitigation  option.  In  the  propo.sal,  the 
Buriiau  statiul  that  it  was  a|)i)ropriate  to 
recpdri!  servicers  to  evaluate  com|)lete 
loss  mitigation  applications  within  30 
days  because  review  of  a  loss  mitigation 
application  in  30  days  is  an  indu.stry 
standard,  as  di.scussed  above!. 

The  Buriuiu  further  stated  that  it  is 
a])|)ropria1e  to  nupdre  a  servicer  to 
(!valuate  a  borrower  for  all  loss 
mitigation  options  available  to  the 
borrowi!!'  rath(!r  than  reejuiring 
borrowers  to  select  options  for  which 
th(!  borrowi!!'  may  bt!  evaluated.  A 
servicer  is  in  a  bett(!r  j)osition  than  a 
horrower  to  (ieti!rmine  tlu!  loss 
nntigation  programs  for  which  a 
borrower  may  (pialify.  Keeiuiring  that  a 
horrower  .select  a  loss  mitigation  o|)tion 
for  which  the  borrower  mav  bt! 
considered,  or  only  evaluating  a 
borrower  for  a  few  loss  mitigation 
options,  may  cause  a  borrower  to  acce})t 


or  reject  an  option  without  seeking 
evaluation  for  another  o])tion.  This  mav 
lead  to  h!S.s  effet:tive  programs.  di.s])arate 
ontcom(!.s  for  similarly  situatiul 
borrowers,  and  long(!r  timelines  for 
(!ffectnating  loss  nntigation  o])tions. 
Instead,  the  Bureau  has  projjosed  that  a 
.servict!!'  (!valuate  a  borrower  for  all  loss 
mitigation  jn'ograms  availablt!  to  the 
borrower.  Tlu!  Bureau  b(!lieve.s  that  this 
a|)i)roach  will  ensure  that  all  borrowers 
ri!ceiv(!  fair  evaluations  for  all  options 
available  to  them  and  will  be  able  to 
select  options  a])])ropriate  forth(!ir 
circnmstancius.  In  sum.  owners  or 
assignees  of  mortgage  loans  (including 
inv(!.stor.s.  guarantors,  and  insurers  that 
establish  criteria  gox'erning  loss 
mitigation  ])rogram.s)  retain  the  abilitv  to 
manage  loss  mitigation  programs  to 
ensure  that  borrower  eligibility  and 
program  administration  is  consistent 
with  their  recjinrements.  while 
borrowers  will  be  able  to  understand  all 
potential  oi)tions  that  may  hi!  available. 

(k)nsumer  advocate!  commenters 
siqjported  the  propo.s(!d  reepdniinent 
that  a  servicer  evaluate  a  borre)wer  for 
all  loss  mitigation  options  available  to 
the  borrow(!r  within  30  days.  For 
(!xample.  one  such  t:omment(!r  stateui 
that  the  ride  as  proiioseil  would  add 
mori!  transparency  in  the  loss  mitigation 
process,  would  enabli!  horrowins  to 
make  a  more  informed  decision  on  their 
lo.ss  mitigation  options,  and  would 
actually  reduce  jiaperwork  burdens  on 
borrowers  by  eliminating  the  necessitv 
of  a  borrower  having  to  send  duplicate 
and  additional  jiajierwork  each  time  a 
borrower  requested  consideration  for  a 
different  lo.ss  mitigation  option. 

(Conversely,  indnstrv  commenters, 
including  numerous  large  banks,  credit 
unions,  community  banks,  non-bank 
servicers,  and  their  trade  associations, 
generally  ojipo.sed  the  reipdrement  that 
a  .siii'vicer  review  a  borrower  for  all  loss 
mitigation  ojitions  available  to  the 
borrower  within  30  days.  These 
commenters  generally  believed  that 
.servicers  shonld  be  iiermitted  to  follow 
investor  waterfalls  for  foreclosure 
prevmdion  options.  The.se  commenters 
.stat(!d  that  the  volume  of  documents 
borrowers  may  hi!  required  to  submit  to 
effectnati!  a  r(!view  of  all  loss  mitigation 
options  may  be  substantial.  Furth(!r, 
indu.stry  commenti!r.s  stated  that  the  rule 
as  pro])o.sed  would  reiiuire  oxerlv 
complicated  and  unclear 
commnnications  with  cu.stom(!r.s  and 
tho.se  customers  should  be  entitled  to  a 
communication  only  about  the  option 
for  which  they  specifically  applied. 

(Comim!nters  recpie.sted  that  the 
Bureau  permit  .servicers  to  allow 
borrowers  to  choose  between  home 
retention  and  non-home  retention 
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options  for  evaluations.  For  exani])lo.  a 
Federal  agency  stated  that  servicers 
should  1)(!  able  to  separate  borrowers  for 
evaluation  jnirposi!S  based  upon 
whether  a  hardship  is  tein|)orarv  or 
permanent  and.  accordingly,  whether  a 
home  retention  or  non-home  retention 
o])tion  is  aj)proj)riat(!.  A  law  firm 
commented  that  servictn’s  should  he 
able  to  a])])ly  diltenmt  evaluations  for 
borrowers  that  indicate  a  preference  for 
a  home  retention  or  non-home  nitention 
option.  A  small  credit  muon  and  three 
commmuty  hank  commenters  stated 
that  lo.ss  mitigation  .should  he  a  flexible 
l)roce.ss  and  prescriptive  rerjidrements 
that  servicers  review  for  all  options  may 
reduce  optionality  in  favor  of  a  “one 
size  fits  all”  process.  Further,  a  credit 
union  trade  association  stated  that 
nuiuiring  credit  unions  to  review  for  all 
loss  mitigation  options  would  be  overly 
burchmsome.  One  trade  association 
nupiested  that  the  recpurement  that  a 
servicer  be  nupdriul  to  review  for  all 
loss  ndtigation  options  should  be 
withdrawn  because  it  is  not  nuiuired  hv 
the  Dodd-Frank  Act  and  because 
providing  a  notice  of  all  o])tion.s  will 
result  in  a])peal.s  from  borrowers  seeking 
more  attractive  workout  options. 

Finally,  a  large  hank  scn  vicer  and  a 
Fcnleral  agency  recpiested  clarification 
that  a  servicer  is  not  nxpdred  to  ])rovide 
borrowers  with  information  about 
modifications  that  are  not  available  to 
the  borrower. 

For  the  reasons  discussed  Ixdow.  the 
Uureau  is  adopting  §  1024.4  1(c)  as 
pro])osed  with  minor  modifications. 
Further,  the  Bureau  is  adopting  the 
commentary  to  §  1024.41(c)  with  minor 
modifi{:ation.s.  'I’he  re(|nirement.s  of 
proposed  45  1024.41(c)  are  located  within 
^  1024.41(c)(1).  The  Bureau  has  also 
added  ^  1024.41(c)(2)  to  implement 
nuiuirements  for  offering  loss  mitigation 
o])tion.s  to  borrowers  that  have  not 
coni])let(ul  loss  mitigation  applications, 
which  are  di.scussed  below. 

Eligibility  Criteria 

The  Bureau  agrees  with  commenters 
that  owners  and  assignecxs  of  mortgage 
loans  should  have  latitude  to  establish 
approjniate  loss  mitigation  programs 
and  the  eligibility  criteria  for  such 


Ni)liil)lv.  ii  l)imk  .sorviciM’  .slal(!(l  that  IIk! 
.')()  (lav  r(!(|uii'(!in(fnl  should  ho  \vaiv(ul  it  a  s(!i'vi(:oi' 
do(!S  not  havo  (h!h!^alo(l  authority  to  a|)provo  loss 
luilioation  options,  llio  (:onim(!iit(!r's  suf>f’(!Stion  is 
contrary  to  tho  purposes  ol  tin;  loss  mitigation 
procoduros  and  tho  <>(!noral  s(!rvicin;4  judicios. 
procodunss.  and  nupiinMnonts  (which  r(!(|uiro  a 
.sorvic(!r  to  (istahlish  polici(!S  and  proc(!duros  lor 
id(!nlilvin<’  with  spocilicity  tho  loss  mitioation 
options  that  aro  availahio  to  horrow(M's  and 
(ivaliiatino  horrowors  lor  loss  mitigation  options 
pursuant  to  r(!(|inromonts  ostahlistuul  hv  an  owiuir 
orassigiuH!  ol  a  mortgage  loan). 


programs.  For  example,  if  a  servicer 
services  mortgage  loans  for  itself  and  for 
the  CSEs,  a  .servicer  is  only  rerpiired  to 
r(;vi(!w  a  borrower  whose  mortgage  loan 
is  guciranteed  by  the  CSEs  for  ])rogram.s 
iipproved  by  the  (kSfis.  pursuant  to 
criteria  estahlislied  Ity  the  C.SEs.  The 
servict!!’  is  not  retiuinul  to  nnienv  the 
C.SE  borrower  for  loss  mitigation 
options  the  serviettr  im|)leinents  for 
mortgage  loans  owned  by  the  .stirvicer  or 
another  inve.stor,  becau.se  such  lo.ss 
mitigiition  options  an;  not  available  to 
the  borrower  and  any  such  evaluation  is 
unnecessary  and  futile.  Further,  the 
applicable  own(;r  or  assignee  has 
latitmle  to  set  forth  any  evaluation 
criteria  the  owner  or  assignee  deems 
approjjriate.  If  a  lo.ss  mitigation  option 
is  only  available  for  militarv 
servicemeinbers,  a  .servicer  has 
conducted  a  j)roper  evaluation  if  it 
determines  that  the  borrower  is  not  a 
servicemember  and,  therefore,  does  not 
meet  the  eligibility  r:riteria  for  the 
program.  Similarly,  to  the  extent 
eligibility  criteria  for  pilot  programs, 
tem])orary  programs,  or  programs  that 
are  limited  by  the  numb(;r  of 
])articipating  borrowers,  would  exclude 
a  horrow(;r  from  t;ligil)ilitv,  a  servicer  is 
not  obligated  to  evaluate  the  borrower 
for  any  such  lo.ss  mitigation  o|)tion  as  if 
such  eligibility  criteria  did  not  exi.st. 
rhe  owner  or  assignee  of  a  mortgage; 
loan  has  the  fre(;dom  to  (;.stahli.sh  or 
authorize  any  i)rogram.s  it  deems 
appro])riate  and  to  (;.stal)li.sh  or  authorize 
the  eligibility  criteria  for  such  j)rogram.s 
that  the  owner  or  assignee  eleems 
appropriate;  a  .s(;rvicer  is  oidy  obligated 
to  provide  the  borrower  a  nolice  .stating 
the  results  of  the  servicer’s  review  of  the 
horre)wer’.s  complete  loss  mitigation 
apjdication  for  the  programs  established 
or  authorized  by  the  owm;r  or  a.ssignee 
of  a  mortgage  loan.  To  this  end,  the 
Bureau  has  clarified  in  §  1024. 41(c)(1) 
that  a  servicer  is  reepdred  to  «;valuate  a 
horrow(;r  for  all  loss  mitigation  o|)tions 
available  to  the  borrower. 

Use  of  (I  “wdtarfall”  as  an  eligibility 
criterion.  The  Bureau  believes  the 
re(|uirement.s  in  ^  1024. 41(c)(1)  to 
(;valuate  a  loss  ndtigation  application 
for  all  lo.ss  mitigation  options  available 
to  the  borrower  is  not  inconsistent  with 
a  det(;rmination  hv  an  owner  or  assignee 
of  a  mortgage  loan  to  evaluate  a 
borrower  for  loss  mitigation  o])tions  by 
using  a  “wat(;rfall”  method.  A  waterfall 
is  simply  an  evaluation  rule.  For 
exam])le,  an  owner  or  a.ssignee  may 
j)rovide  six  loss  mitigation  programs  for 
which  borrowers  should  be  evaluated. 
The  owner  or  assignee  may  further 
provide  that  the  ])rogram.s  should  be 
evaluated  in  order  from  one  through  six 


and  that  if  a  horrow(;r  is  offered  a 
program  evaluated  higher  in  the  order, 
the  borrower  will  he  denied  for  all  other 
programs  lower  in  the  ord(;r.  'rims,  in 
this  example,  if  a  borrower  wen;  offer(;{l 
|)rogram  two,  the  borrower  would 
n(;ces.sarily  be  d(;ided  for  i)rograms  thr(;(; 
through  six  as  a  conse(]U(;nce  of  the 
own(;r’s  or  assignee’s  n;(inirements. 
Nothing  in  the  lo.ss  mitigation 
proc(;dures  dictat(;s  a  result  different 
than  that  ol)tain(;d  using  a  waterfall. 

Evahiation  for  all  loss  mitigation 
options.  The  reejuirement  that  a  .servicer 
evaluate  a  borrower  for  all  lo.ss 
mitigation  o])tion.s  available  to  the 
borrower,  in  combination  with  the 
notice  reeiuirements  of  §  1024.41  (d)(1), 
is  intended  to  enable  a  borrower  (1)  to 
under.stand  the  loss  mitigation  options 
for  which  the  servicer  has  determined 
the  borrower  is  eligible,  (2)  to 
und(;r,stand  the  results  of  the  .servicer’s 
evaluation  of  the  borrower  for  any  loan 
modification  option,  and  (3)  for  anv 
loan  modification  option,  to  obtain  the 
reasons  for  the  borrower’s  denial  for  a 
loan  modification  option.  The  imi)act  of 
the  re(juirement  that  a  horrow(;r  receive; 
an  evaluation  for  all  loss  mitigation 
ojjtions  available  to  the  borrower  is  that 
the  borrower  may,  hv  suhndtting  a 
single  a|)plication.  receive  a  complete 
review  and  (;ith(;r  obtain  a  lo.ss 
mitigation  option  that  a  borrower  mav 
or  may  not  have;  kneewn  wees  available 
e)r,  ])ur.snant  to  ^  l()24.41(el)(l). 
unelerstanel  the  re;ase)n.s  why  the 
l)e)rre)we;r  is  ne)t  eligible  fe)r  a  leean 
me)elifie:atie)n  ojetion.  The  Bureau  ele)e;s 
not  l)e;lie;ve  that  the  re;qidre;ment.s  in 
§  1024.41  (e;)(l)  will  impair  an  inve;.stor’s 
ejr  guarantor’s  abilitv  te;  imph;nu;nt  or 
manage  lo.ss  mitigation  programs. 

The  Bure;au  alse;  eleees  ne)t  belie;ve  that 
the;  r(;(]uireme;nt  that  a  .se;rvice;r  e;valuate; 
cl  heirrower  for  all  loss  mitigatiem 
options  available  to  the  horreiwer  will 
impeise  one;rou.s  applie:atie)n  burele;n.s  ein 
a  heirrower.  reejuire  a  servicer  to  proviele 
e:onfusing  or  imheljdul  comnmnie:ations 
te)  heirreiwers.  or  frustrate;  borrowers  that, 
in  the;ory,  may  only  wi.sh  to  obtain  an 
e;vahiatie)n  feir  a  speeafie:  type;  of  loss 
mitigation  optiem.  Lei.ss  mitigatieai 
eiptions  ge;nerally  fall  intei  twei 
e;ate;gorie;.s,  theise  inveilving  hemu; 
retent iem  (mo.st  notably  leian 
mexlifications)  ;mil  nem-heime;  re;te;ntion 
o])tie)n.s.  inseifar  as  e:e)nnne;nte;r.s  eire; 
.sugge;.sting  that  elifferent  re;te;ntie)n 
eijjtiems  e:arry  with  them  eliffe;re;nt 
a])])lie:atie)n  re;eiuir(;ment.s  emel  that 
.se;rvie:e;rs  shoulel  he;  fre;e;  te;  consieler 
heirrowers  .se;e|ue;ntially  for  elifferent 
eijitiems  through  .separate;  aj)plie:ation 
l)re)e;e;s.se;.s.  the;  Bure;au  elisiigre;e;s.  With 
re;spi;e:t  tei  hemie  re;tentie)n  eiptions, 
outre;ach  with  e:on.sium;r  aelvoe;ate;s  anel 
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industry  |)arti(:ii)ants  has  not  indicattul 
that  tlnm;  an*  signitlcaiit  dilferences  in 
the  information  n!(]nir(ul  for 
consideration  for  differing  retention 
o|)tions  offered  hy  a  single  invi'stor  or 
assignee  sucli  that  recjinring 
consideration  for  all  of  tlnise  options  at 
once  will  add  hnrden  to  the  consumer 
or  servicer.  Impt)rtantly.  the  National 
Mortgage  Settlement  states  that  "|nlpon 
tiimdy  receipt  of  a  com|)lete  loan 
modification  ap])lication.  Servicer  shall 
(waluate  borrowers  for  all  available  loan 
modification  options  for  which  thev  are 
eligible  *  *  *  ."iru 

.Although  it  is  true,  as  a  large  hank 
commenter  statcMl.  that  the  llnrean's 
re(iuirement.s  apply  to  all  loss  mitigation 
options  and  not  just  loan  modiiication 
options,  the  Bureau  does  not  believe 
that  this  additional  reipiirement  will 
add  significant  hnrden  to  consumers  or 
.servicers.  The  Bureau  understands  from 
outreach  with  .servicers  that  most 
investors  or  guarantors  do  not  permit  a 
borrower  to  lx;  evaluated  for  a  non-home 
retention  option  (i.e..  to  walk  away  from 
a  mortgage)  unless  a  home  retention 
option  is  not  viable.  Thus,  in  all  events 
l)orrow(;rs  will  lx;  nxinirixl  to  submit  tin; 
financial  and  oth(;r  information  reipiired 
for  consid(!ration  of  retention  oj)tion.s 
and  serx  iciiis  will  he  nxinired  to  obtain 
additional  iiddrmation  about  the 
lx)rrow(!r  (such  as  a  consumer  report) 
and  the  |)rop(!rty  (such  as  an  automatixl 
valuation)-  Tin;  Bureau  is  not  persuaded 
that  significant  additional  hnrdcms  an; 
nxininxl  to  he  able  to  consider  a 
horrow(!r  for  non-home  ndention 
options  if  the  borrower  is  found  not  to 
lx>  (digihle  for  home  rcitention  options. 

The  Bureau  understands  that  indnstrv 
comment(!rs  and  trade  associations  are 
concermxl  that  evaluation  for  non-home 
ndention  options  may  can.se  scn  vicers  to 
incur  additional  work  and  cost, 
including  by  obtaining  a  title  search  or 
an  ap|)rai.sal.  Tin;  Bureau  has  added 
comment  41(c)(l)-3  to  clarify  that  an 
offer  of  a  non-home  r(;tention  option 
may  lx;  conditional  ujjon  receipt  of 
further  information  not  in  the 
borrower's  possession  and  nec(!s.sarv  to 
establish  the  parainiJters  of  a  serviccx  's 
offer.  For  example,  a  servicer  com])lies 
with  the  recpiirement  for  evaluating  the 
borrower  for  a  short  sale  option  if  the 
.servicer  oHms  the  borrower  the 
o|)j)ortunity  to  enter  into  a  listing  or 
marketing  j)eriod  agreenumt  hut 
indicates  that  specifics  of  an  accej)tahle 
.short  sale  transaction  mav  lx*  subject  to 
further  information  ohtaimul  from  an 
appraisal  or  title  search. 


I  ’nitod  Sidliv  <>l  Amcricd  v.  Hank  of 
America  Carp.,  .it  A|)|)(*ii(lix  A.  al  .A-Ui.  http:// 
\v\vw.nationalmort<’a}iesettlement.com. 


The  Bureau  Ixdieves  that  significant 
consumer  benefits  will  nxsnlt  from 
nxiuiring  that  consumers  he  considenul 
for  all  loss  mitigation  options  in  a  singh! 
pnx;ess.  The  Bureau  luuhxstands  that 
borrowers  may  incur  more  significant 
hnrtlens  in  the  curnmt  market  as 
evaluations  occur  se(|uentiall v  over  time 
and  borrower  documents  and 
information  must  he  continnouslv 
npdatixl  to  make  such  documents  and 
information  current.  The  recpiinmients 
of  §  1024.41  (c)(1)  will  eliminate  the 
mxxl  for  borrowers  to  submit  multiple 
a])plications  for  different  loss  mitigation 
options  and  will  j)rovide  for  more 
efficient  com|)liance  by  .servicers  with 
the  re(purements  of  the  rule.  In 
addition,  as  set  forth  Ixdow  with  resj)ect 
to  ^  1 024.41  (d).  the  Bureau  believes 
j)roviding  information  to  borrowers  on 
th(!  result  of  their  review  for  available 
loss  mitigation  options  will  assist 
consumers  and  is  nnlikelv  to  create 
coidusion. 

Fnrtlujr.  the  Bureau  Ixdieves  that  a 
pr(x:ess  that  impo.ses  the  obligation  on 
the  borrower  to  idcmtifv  the  ap})ropriate 
loss  mitigation  option  is  inap|)ropriat(\ 
Th(!  sehiction  of  a  loss  mitigation  option 
is  comphix  and  rtxiuires  an 
understanding  of  the  potential  (digihility 
of  a  borrower  when  compared  against 
the  complex  rule  .systems  ap|)li(xl  to 
(!valnate  such  options.  Th(!  diffenmces 
among  loss  mitigation  jjiograms 
befuddle  industry  experts,  much  less 
borrowers  attempting  to  (ivalnate  such 
o|)tions  while  under  tin;  fear  of 
forciclosiin!.  Tim  Bnnxm  simplv  (hx!s  not 
believe  that  pcninitting  scn  vicers  to  steer 
borrowers  to  apply  for  ])articnlar  loss 
mitigation  oj)tion.s.  when  the  service;!' 
has  a  far  superior  capacity  to  make  the 
relevant  d(;terniination.  reasonahlv 
protects  the  borrower’s  intere.st.  Rather, 
the  Bureau  believes  a  more  reasonable 
d(;fanlt  is  for  the  |)arty  with  the 
knowledge  of  all  lo.ss  mitigation  options 
available  to  the  borrower,  and  the 
caj)ahility  of  evaluating  the  borrower  for 
all  loss  mitigation  o])tions  available  to 
the  borrower,  to  carry  the  hnrd(;n  of 
(;valuating  the  borrower  for  all  loss 
mitigation  options  available  from  the 
owner  or  assignee  of  the  mortgage  loan 
and  to  commnnicate  the  results  of  that 
review  to  the  borrower.  If  tin;  borrower 
is  found  to  he  (;ligihle  for  more  than  om; 
option,  the  borrower  can  then  make  a 
more  informed  choice  of  the  options 
available  o/ferthe  (;valnation  has 
occurr(;d,  not  h(;i()r(;;  if  the;  borrower  is 
found  to  he  eligible  for  only  one  o])tion 
(as  would  likely  he  the  ca.se  where  the 
owner  or  assignee  follows  a  waterfall) 
the  borrower  will  at  least  receive 
information  indicating  whv  the 


borrower  is  being  offered  a  ])articular 
option  and  not  others  and  will,  in 
certain  circumstances,  he  able  to  se(*k 
further  review  from  the  s(;rvicer  if  the 
borrower  hi;liev(;s  that  the  wat(;rfall  has 
he(;n  misapplied. 

In  addition.  r(;view  for  non-home 
retention  options  may  providi;  a 
valuable  .sorting  function  to  the  short 
.sale  market.  (;urr(;ntly.  a  horrow(;r  who 
has  been  deni(;!l  a  loan  modification  and 
who  is  attempting  to  complete  a  short 
.sale  may  |)roc(;ed  with  little  guidance 
from  a  servicer  regarding  whether  the 
borrower  will  he  eligible  fora  short  sale. 
A  short  .sale  involves  id(;ntifving  a 
]K)tential  pnrcha.ser  and  working  to 
obtain  funding  and  a  transaction  that 
may  he  acceptable  to  an  owner  or 
assignee  of  a  mortgagt;  loan  ev(;n  h(;fore 
a  determination  regarding  whether  an 
owner  or  assignee  would  potentially 
consider  a  short  sale.  By  reejniring  an 
evaluation  for  non-home  retention 
o])tion.s  simnltaneonsly  with  the 
evaluation  for  home  retention  options, 
the  Bureau  creates  a  pr(x;e.s.s  by  which 
a  borrower  that  is  denied  a  home 
retention  option  will  h(;  told  whether 
the  borrower  is  (;ligihle  for  a  non-hoim; 
retention  option,  such  as  a  short  sale. 
Borrow(;rs  who  are  told  that  they  are 
eligible  for  a  short  sale  may  l)!:tter 
undertake  the  effort  necessary  to  reach 
a  viable  sale,  and  may  make  tin;  mark(;t 
for  short  sah;  transactions  mon;  efficient 
by  obtaining  servicer  agreement  to 
considt;!'  a  short  sah;  transaction. 

Further,  concurnait  evaluation  reduces 
tin;  risk  that  borrowers  do  not  pursue 
«)ptions  that  may  lx;  available  as  a  result 
of  exhaustion  with  the  lo.ss  mitigation 
process. 

The  Bur(;au  has  added  commentary  to 
S  l()24.41(c)(l)  to  clarify  a  servicer's 
obligation  to  evaluate  a  complete  loss 
mitigation  application  for  all  loss 
mitigation  options  available  from  the 
owner  or  assignee;  of  a  mortgage  loan. 
Comment  41(c)(l)-l  .states  that  the 
conduct  of  a  servicer’s  evaluation  with 
n;sjx;ct  to  any  loss  mitigation  ojition  is 
in  the  discr(;tion  of  the  .s(;rvicer.  A 
s(;rvicer  me(;t.s  the  reepiirements  of 
§  1 024.41  (c)(l)(i)  if  the  servicer  makes  a 
det(;rmination  n;garding  the  horrow(;r’s 
(;ligihility  fora  lo.ss  mitigation  ])rogram. 
(ionsistent  with  1024.41  (a),  because 
nothing  in  section  1024.41  .should  lx; 
con.stru(;d  to  re.solve  wlK;th(;r  borrower 
can  (;nforce  the  terms  of  anv  agn;ement 
lx;twe(;n  a  s(;rvic(;r  and  the  owner  or 
assignee  of  a  mortgage  loan,  including 
with  res])(;ct  to  the  evaluation  for,  or 
])rovi.sion  of,  any  loss  mitigation  oi)tion, 
§  1024.41(c)(1)  d(K;.s  not  recjuire  that  an 
evaluation  meet  any  standard  other  than 
the  discretion  of  the  servicer. 
Accordingly,  the  Bureau  intends  that 
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th(!  r(!(|uir(!ni(!nt  that  a  servicer  evaluate 
a  l)orro\ver  for  all  lo.ss  mitigation 
o])tions  available  from  an  owner  or 
assignee  of  a  mortgage  loan  .sets  forth 
the  ])roce(lure  that  must  he  followed  hy 
.servicers  hut  does  not  create,  in  it.self,  a 
r(!(inin;ment  that  a  servicer  conduct 
such  evaluation  in  any  i)articnlar 
manner.  Accordingly,  the  I5ureau  does 
not  intend  to  create  a  ])rivate  right  of 
action  to  enforce  the  guidelines  of  any 
owner  or  a.ssignee's  lo.ss  mitigation 
l)rogram,  including  any  HAMP 
re(|uirements  or  (I.SE  r(!(|uirements,  as  a 
conse(|iiem;e  of  this  re(|nirement. 
.S(!rvicers  should  lake  note,  however, 
that,  ])ursuant  to  §  1024.38.  above,  and 
indejKmdent  of  the  re(|nir(;ments  of 
§  1024.41,  a  servicer  may  he  recjuired  to 
implement  ])olicie.s  and  procculures  to 
achieve  the  objective  of  properlv 
evaluating  borrowers  for  lo.ss  mitigation 
o])tion.s  ]3nr.suant  to  nuiuirements 
established  by  an  owner  or  assignee  c)f 
a  mortgage  loan. 

(iomment  41(cKl)-2  states  that  a 
.servicer  should  evaluate  a  borrower  for 
all  loss  mitigation  options  for  which  a 
borrower  may  (pialify  based  upon 


mitigation  o])tion,  as  (islahlished  by  the 
owner  or  a.ssignee  of  a  mortgage  loan. 

For  example,  a  .servicer  services 
mortgage  loans  for  two  different 
investors  or  guarantors  of  mortgage 
loans.  'I’ho.se  invcistors  or  guarantors 
each  have  different  loss  mitigation 
programs.  A  servicer  is  only  re(|uired  to 
evaluate  the  borrower  for  loss  mitigation 
t)j)tions  offered  by  the  owner  or  assignee 
of  a  borrower’s  mortgage  loan  and  is  not 
re(iuired  to  evaluate;  a  borrower  for  any 
other  program  implemented  by  a 
mortgage  servicer  for  an  owner  or 
assignee  that  is  different  than  the  owner 
or  assignee  of  the  borrower's  mortgage 
loan.  Further,  if  a  servic:er  services 
mortgage  loans  for  an  owner  or  assignee 
of  a  mortgage  loan  that  has  estahlished 
pilot  programs,  temporary  iJrograms,  or 
programs  that  are  limited  by  the  number 
of  j)articipating  borrowers,  a  servicer  is 
only  r(;quired  to  evaluate  wliether  a 
borrower  is  eligible  for  any  such 
jnogram  consistent  with  criteria 
established  by  an  owner  or  assignee  of 
a  mortgage  loan.  For  example,  if  an 
owner  or  a.ssignee  has  limited  a  pilot 
program  to  a  certain  geographic  area  or 
to  a  limited  number  of  ])artici])ants,  a 
servicer  should  evaluate  the  borrower  in 
accordance  with  anv  such  restrictions, 
which  may  include  an  owner  or 
assignee’s  determination  not  to  include 
the  horrow(;r  in  the  pilot  program  or 
among  the  group  of  participants 
ap|)lying  for  a  limited  option. 


Evaluation  of  Incomplete  Lo.ss 
Mitigation  A])plications 

The  I3ur(;au  also  believes  it  is 
appro])riate  to  clarify  the  impact  of  the 
loss  mitigation  |)roc(;dures  when  a 
borrower  submits  an  incomi)lete  lo.ss 
mitigation  application.  As  set  forth 
above,  the  definition  of  a  loss  mitigation 
application  is  expansive.  When  a 
borrower  begins  the  process  bv 
submitting  a  lo.ss  mitigation  ajjplication, 
a  .s(;rvicer  should  be  reepnred  to  work 
with  that  borrower  to  make  the  loss 
mitigation  application  comijlete,  and 
thereby'  assure  the  horrower  receives  the 
])rotections  set  forth  in  §  1024.41. 
Accordingly,  4?  1 024.41  (c)(2)(i)  states 
that  a  servicer  shall  not  evade  the 
reciuirement  to  evaluate  a  comjjlete  loss 
mitigation  o])tion  for  all  lo.ss  mitigation 
o])tion.s  available  to  the  borrower, 
including,  for  examjjle.  by  offering  an 
individual  lo.ss  mitigation  option  based 
upon  an  evaluation  of  borrower’s 
incomplete  loss  mitigation  a])])lication. 

(Comment  41  (c)(2)(i)-l  clarifies  that 
^  1024.41(c](2Ki)  does  not  prohibit  a 
servicer  from  offering  a  lo.ss  mitigation 
option  to  a  borrower  that  has  not 


that  has  submitted  an  incompl(;te  lo.ss 
mitigation  application  a  loss  mitigation 
option,  but  only  if  the  offer  of  the  lo.ss 
mitigation  option  is  not  ba.sed  on  an 
evaluation  of  the  individual  borrower’s 
circum.stances.  (Comment  41  (c)(2)(i)-l 
provides,  for  exam])le.  that  if  a  servicer 
offers  trial  loan  modification  jirograms 
to  all  borrowers  that  become  150  days 
deliiKjuent  without  an  application  or 
consideration  of  any  information 
])rovided  bv  a  borrower  in  connection 
with  a  lo.ss  mitigation  application,  the 
servicer  is  not  retjuired  to  comj)ly  with 
the  requirements  of  section  1024.41 
with  respect  to  any  such  trial  loan 
modification  program  for  any  borrower 
that  has  not  submitted  a  lo.ss  mitigation 
a])])lication  or  that  has  submitted  an 
incomplete  loss  mitigation  application. 
The  example  conq)lies  with 
S  1024.41(c)(2)  because  the  offer  of  the 
loss  mitigation  option  is  based  on  a 
standard  practice;  and  not  on  an 
evaluation  of  any  information  or 
documents  submitted  by  a  borrower  in 
connection  with  a  lo.ss  mitigation 
application.  (Comment  41(c)(2)(i)-2 
edarifies  that  although  a  review  of  a 
borrower’s  incomplete  loss  mitigation 
apj)lication  is  within  a  .s(;rvit:er’s 
eliscretion.  and  is  not  re(|uired  by 
§  1024.41.  a  servicer  may  be;  re;qidre;el 
separately,  in  ae:e;e)relane;e;  with  pe)lie:ie;.s 
anel  pre)e'.eelure;s  maintaineel  |)ur.suant  te; 

l()24.38(b)(2)(v).  to  j)rope;rly  e;valnate;  a 
be)rrower  who  submits  an  applie:atie)n 


for  a  le).ss  mitigatie)n  eeptiem  for  all  le).ss 
mitigatie)!!  optiems  available;  to  the; 
be)rrowe;r  pursuant  to  any  re;e|inre;me;nt.s 
e;.stabli.she;el  by  the;  e)wne;r  or  a.ssignee;  e)f 
the;  benrower’s  me)rtgage;  le)an.  .Sue:h 
e;valuatie)n  mav  be;  subjeel  te; 
re;eiinre;me;nts  applie:able;  te;  le)ss 
mitig.itie)!!  applie:atie)n.s  e)the;rwi.se; 
e:e)nsiele;re;el  ine;e)mple;te;  pursuant  te; 

??  1024.41. 

The;  Hure;au  re;e:e)gnize;s  tlnit  .se)me; 
be)rre)we;r.s  may  submit  ine;e)mple;te;  le).s.s 
mitigatie)!!  applie:atie)n.s  anel  mav  not 
submit  the;  ele)e:ume;nts  e)r  informatie)!! 
ne;e:e;s.sarv  te;  make  theese  ap))lie;atie)ns 
e;e)mple;te;.  The;  Bureau  be;Iie;ve.s  that  the; 
best  a])proach  fe)r  .servie:ers  te;  ceemplv 
with  the;  re;quireme;nt.s  e)f  1024.41  is  to 
we)rk  with  be)rrowe;r.s  te;  meike 
ine:om})le;te;  lo.ss  mitigation  aj)plicatie)ns 
e:omplete;  anel  .se;rvie:e;r.s  have;  an 
eibligatiem  te;  unelertake;  re;a.se)nable 
eliligenex;  in  this  regarel.  I  le)weve;r,  whe;re; 
sue.h  eliligenex;  has  faileel.  the;  hiss 
mitigation  pre)e;eelure;s  she)ulel  ne)t  serve; 
as  an  impeeliment  te;  we)rking  with 
be)rrowe;r.s  that  are;  ne)t  able;  te;  e:e)mple;te; 
the  le)ss  mitigatie)n  a])plie:atie)n 
re;eiiure;me;nt.s.  Ae;e:orelingly. 

1024.41  (e;)(2)(ii)  proviele;.s  that 
neetwithstaneling  §  1024.41  (c)(2)(i).  if  ei 
.se;rvie;e;r  has  e;xe;re;ise;el  re;ase)niible; 
elilige;ne;e;  in  e)btaining  eleuaunents  anel 
infe)rniatie)n  te;  e;e)mj)le;te  a  le).ss 
mitigation  ap])lie:atie)n,  but  ei  le)s.s 
mitigatie)!!  applie;atie)n  remains 
ine:e)mple;te;  for  a  signifiexmt  pe;rie)el  e)f 
time;  unele;r  the  e;ire:umstane;e;.s  withe)ut 
further  pre)gre;.ss  by  a  beerreewer  te)  m;)ke; 
the;  loss  mitigatie)!!  applie;atie)!! 
e:e)!!!ple;te;.  a  .service;!'  mav.  i!!  its 
elise:re;tie)!!.  e;vali!ate;  an  i!!e:e)!nple;te;  le)s.s 
!!!itigatio!!  aj)plie:atie)n  anel  ele;te;r!!!i!!e;  te) 
e)ffe!r  a  be)rre)wer  a  le).ss  enitigatie)!! 
optie)!!.  A!!y  sue:h  evaluatie)!!  anel  offer  is 
not  .suhje;e:t  to  the;  re;qi!ire!!!e;nt.s  of 
§  1024.41  anel  shall  not  e.onstitute  an 
evaluatie)!!  of  a  single  e:e)!!!})lete  lo.ss 
!!!itigation  applie:atio!!  for  ])urposes  of 
§  1024.41  (i).  The  Bi!re!ai!  has  further 
aeleleel  ce)!!!n!ent  41(e;)(2)(ii)  to  ch!rify  the; 
!!!i;ani!!g  of  a  signifie;ant  pe;rioel  of  time; 
i!!!ele;r  the;  e;ire;i!!!!sta!!e;e;s.  Any  .si!e:h 
e:ire'.i!!!!sta!!ce.s  may  ineduele; 
e:e)!!sieleratio!!  e)f  the;  relative  timing  of 
the;  fe)re;e:le)sure;  pre)e:e;ss.  Thies,  a  elelay  e)f 
10  or  15  elays  in  preevieling  ele)e:u!!!e;!!ts 
e)r  infejnnatie)!!  te)  enake;  <!  le).ss  !!!itig;!tie)n 
e:e)!!!ple;te  meiv  be;  !!!e)re;  sig!!ifie:a!!t  if  the; 
pe;rie)el  is  e;le).se;  te)  a  pe)te;!!tial  fe)re;e:le).sure; 
sale;  tha!!  .sne:h  perieeel  weeeelel  be;  if  it 
were  te)  e)e:e:ur  e;arly  in  the;  fe)re;e:le)sure; 
pre)e;e;.s.s,  i!!e;lueli!!g,  for  exaenple,  i!!  the; 
ti!!!e;  pe;rie)el  that  is  le;.s.s  tha!!  120  elay's  e)f 
ele;li!!eiue!!!cy. 

Timing 

The  Bure!au  is  aelji!.sting  the; 
re;eii!ire;!!!ent  i!!  §  1024.41(c)  to 


e;ligibility  e:rite;ri;!  i!])plie;at)le;  te)  e;ae:h  le).ss 


subenitteel  a  le).ss  !!!itigatie)!!  ap|)lie:atie)!!. 
Furthe;r, ;!  .se;rvie;e;r  !!!;!V  e)ffe;r  <!  be)rre)we;r 
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implement  the  various  staged  timing 
re(iuirements  .set  forth  above. 

.Specifically,  to  implement  the  staged 
d(!adlines.  a  S(;rvicer  is  recpiired  to 
comply  with  the  r(uinirements  of 

1024.4 1(c)  for  any  com])lete  loss 
mitigation  application  received  more 
than  37  days  l)efore  a  foreclosure  .sale. 

41(d)  Ilcmial  of  Loan  Modification 
()|)tions 

Proposed  1024.41  (d)  would  have 
nupiired  that  servicers  comply  with 
additional  obligations  with  respect  to  a 
denial  of  a  borrower's  loss  mitigation 
apj)lication  with  respect  to  trial  or 
jMM’inanent  loan  mollification  ojitions.  A 
servicer  would  have  been  reipiired  to 
])rovide  any  such  borrower  a  written 
notice  stating  the  specific  rea.sons  for 
the  diiterm illation  and  inform  the 
borrower  of  the  right  to  appeal  the 
.servicer's  determination  pursuant  to 
proposed  §  1024.41  (h).  Tlie  notice 
would  have  included  the  deadline  for 
filing  the  appeal  and  any  reipiirements 
for  pursuing  the  ajipeal.  such  as.  for 
examjile.  forms  or  documents  the 
borrower  must  file  in  connection  with 
the  ajipeal  jnoce.ss.  Further,  ])ro]K)sed 
comments  41(d)(l)-l  and  41(d)(1)— 2 
would  have  providial  examples 
regarding  the  information  that  should  he 
included  in  the  specific  reasons 
providiul  to  the  borrower  in  the  notice 
when  a  borrower  is  deniial  a  loan 
modification  on  the  basis  of  an  investor 
reiiuirement  or  a  net  jiresent  value 
calculation.  The  Hureau  stated  that  it 
believed  such  information  would  assist 
borrowers  in  providing  apjiropriate  and 
relevant  information  to  .servicers  in 
connection  with  the  appeal  process. 
Further,  such  reipiirements  were 
consistent  with  the  National  Mortgage 
.Siittlement.'^-' 

Consumers  and  consumer  advocacy 
grouj)  commenters  generally  supported 
the  reipiirements  in  §  1 024.41  (d).  (3ne 
such  commenter  staled  that  the 
requirement  would  further  the  goal  of 
protecting  consumers  against 
discriminatory  servicing  practices 
hecau.se  the  required  notice  would 
likely  discourage  those  practices.  A 
consumer  advocacy  group  commented 
that  the  notification  requirement  .should 
he  expanded  to  all  lo.ss  mitigation 
jnograms  beyond  loan  modifications 
and  a  coalition  of  consumer  advocacv 
groups  commented  that  servicers  should 
he  required  to  provide  specific 
information  and  documents  about  the 
investor  denial  to  borrowers.  {Consumer 
commenters  on  Regulation  Room  were 


( 'nilcd  SUiti-s  ol  Anunira  v.  licink  of 
Aiiwrica  (.’or/).,  at  ApiMMidix  A.  at  A-27.  /ill/i;// 
WWW  .lull ionolmoilfiof’osi^llloniioil. com. 


coni'.erneil  that  servicers  misriqnesented 
that  investor  requirements  barred  a  loan 
modification  when  no  such  restriction 
existed  and  sought  fuller  disclosure  in 
that  regard. 

Indu.stry  commenters  suhmitted 
various  requests  for  clarification 
regarding  S  1 024.41  (d).  Two  c.redit 
unions  and  their  trade  assoc.iations,  as 
well  as  a  consumer  advoc.acy  group, 
reque.sted  clarification  regarding  the 
impact  of  the  required  notification 
regarding  a  denial  of  a  loan  modifii.ation 
o])tion  with  the  adverse  action  notice 
required  by  Regulation  If  when  a 
con.sumer  report  is  used  in  connection 
with  a  denial  for  a  loan  modification 
option.  Further,  the  (kSFs  requesti.'d 
clarification  regarding  whether  the  offer 
of  an  alternative  loss  mitigation  option 
(such  as  a  forbearance  or  re])ayment 
plan)  constitutes  a  denial  of  a  loss 
mitigation  option.  Finally,  a  financial 
industry  trade  a.ssociation  requested 
c.larification  regarding  whether  .servicers 
could  use  the  “check-the-hox”  model 
clauses  adopted  by  the  Making  Home 
Affordahle  Program  to  communicate 
with  borrowers  regarding  denials  of  loss 
mitigation  o])tions  ])ursuant  to 
t?l()24.41(d). 

The  Bureau  is  finalizing  §1 024.41  (d) 
as  propo.sed,  with  technical  changes  to 
clarify  that  the  requirement  a])])lies  to 
complete  loss  mitigation  applications 
and  that  loan  modification  options 
refers  to  ])rograms  offered  by  the 
apj)lical)le  owner  or  assignee  of  a 
mortgage  loan.  In  light  of  the  comments, 
the  Bureau  believes  that  adjustments  to 
the  commentary  are  warranted.  The 
Bureau  is  adjusting  comments  41  (d)(1)- 
1  and  41(d)(l)-2  as  set  forth  below,  and 
adding  comments  41  (d)(l  )-3  and 
41(d)(l)-4. 

Accordingly,  pursuant  to  §  1 024.41  (d), 
a  servicer  that  denies  a  borrower's 
complete  loss  mitigation  application  for 
any  trial  or  permanent  loan 
modification  o])tion  available  from  the 
owner  or  assignee  of  a  mortgage  loan 
shall  state  in  the  notice  provided  to  the 
borrower  pursuant  to  §  1024.41(c)(l)(ii) 
the  s])ecific  reasons  for  the  servicer's 
determination  for  each  such  trial  or 
])ermanent  loan  modification  i)rogram; 
and,  if  applicable,  that  the  borrower 
may  a])])eal  the  servic.er's  determination 
for  any  such  trial  or  permanent  loan 
modification  ojition,  the  deadline  for 
the  borrower  to  make  an  appeal,  and 
any  requirements  for  making  an  a])])eal. 
hni)ortantly,  ^1024. 41(d)  provides 
sjjecial  rules  for  those  loss  mitigation 
options  that  involve  loan  modifications. 
With  respect  to  tho.se  options,  the 
servicer  is  required  to  proviile  the 
borrower  with  the  s])ecific.  reasons  for 
denying  the  borrower  for  each  trial  or 


permanent  modification  for  which  the 
borrower  was  considered  and,  if 
applicable,  notice  of  the  borrower's  right 
to  appeal.  However,  under  §  1024.41  (li), 
a  .servicer  is  not  required  to  disclose  to 
a  borrower  a  denial  for  a  loss  mitigation 
option  that  is  iiot  a  loan  modification 
jirogram  (for  non-loan  modification 
options,  such  denial  is  implicit  in  the 
.servicer's  failure  to  offer  such  a  loss 
mitigation  option). 

With  res])ect  to  identifying  the 
rea.sons  for  a  .servicer's  denial  of  a 
borrower  for  a  loan  modification  o])tion, 
the  Bureau  recognizes  the  consumer 
frustration  resulting  from  servic.er 
statements  that  investor  requirements  or 
net  jjresent  value  tests  bar  a  loan 
modification  o])tion  when  the  jiroper 
a|)])lication  of  such  purported 
requirements  or  tests  may  or  may  not 
actually  result  in  such  a  determination. 
To  assist  consumer  under.standing,  and 
to  effectuate  the  appeal  process,  the 
Bureau  believes  that  servicers  that  deny 
a  loan  modification  o])tion  on  the  basis 
of  an  investor  requirement  or  net 
jiresent  value  model  mu.st  jirovide 
additional  detail  to  siqijiort  such 
statements.  Accordingly,  the  Bureau  has 
adjusted  comment  41(d)(l)-1  to  state 
that  if  a  trial  or  jiermanent  loan 
modification  ojition  is  denied  hec.anse 
of  a  requirement  of  an  owner  or  assignee 
of  a  mortgage  loan,  the  .s|)ecific  reasons 
in  the  notice  jirovided  to  the  borrower 
mu.st  identify  the  owner  or  assignee  of 
the  mortgage  loan  and  the  requirement 
that  is  the  basis  of  the  denial.  A 
statement  that  the  denial  of  a  loan 
modification  ojilion  is  based  on  an 
investor  requirement,  without 
additional  information  sjiecificallv 
identifying  the  relevant  investor  or 
guarantor  and  the  sjiecific  ajijilicahle 
requirement,  is  insufficient.  However, 
where  an  investor  or  guarantor  has 
established  a  waterfall  and  a  borrower 
has  qualified  for  a  jiarticular  ojition  on 
the  waterfall,  it  is  sufficient  for  the 
.servicer  to  inform  the  borrower,  with 
resjiect  to  other  ojitions  further  down 
the  waterfall  that  the  investor’s 
requirements  include  the  u.se  of  a 
waterfall  and  that  a  determination  to 
offer  an  ojition  on  the  waterfall 
necessarily  results  in  a  denial  for  any 
other  ojitions  below  the  ojition  for 
which  the  borrower  has  qualified,  to  the 
extent  ajijilicahle  for  any  such  ojition. 

Further,  the  Bureau  has  adjusted 
comment  41(d)(l)-2  to  jirovide  that  if  a 
trial  or  |)ermanent  loan  modification  is 
denied  because  of  a  net  jiresent  value 
calc.ulation.  the  sjiecific  reasons  in  the 
notice  jirovided  to  the  borrower  must 
include  all  the  iujiuts  used  in  the  net 
jiresent  value  calculation,  rather  than 
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just  the  limited  inputs  i(h;ntil’ied  in  the 
jji'oposed  conunentary. 

The  Bureau  has  also  added  comiiKmts 
to  address  the  form  of  the  notice 
r(!(|uii'ed  hv  §  1024.41  (d).  No  s])ecific 
format  is  recjnired  for  tlie  notice 
j)rovided  ])ursuant  to  §  1024. 41(d). 
Accordingly,  servicers  may  determine 
the  appropriate  form,  so  long  as  the 
form  includes  the  content  reciuired 
pursuant  to  S  1024.41(d).  (lomment 
41(d)(l)-3  clarifies  that  a  servicer  may 
comhiiK)  otlu!r  notices  recjuired  by 
a])plicahle  law,  incduding.  without 
limitation,  a  notice  with  respect  to  an 
adverse  action,  as  recpured  hv 
Regulation  B  (12  (T'R  1002  e/  saq.).  or 
a  notice  recpiired  pursuant  to  the  Fair 
Credit  Reporting  Ac:t,  with  the  notice 
nHiuinid  pursuant  to  section  1024.41(d), 
unless  otherwise  ])rohil)ited  hy 
ai)])licahle  law. 

Further,  servicers  may  develop 
standard  language  and  forms  that  are 
appropriate  to  comply  with  this  section. 
'I’he  Making  Home  Affordahle  Frogram 
has  promulgated  model  clauses  that 
.servicers  operating  j)ursuant  to  that 
program  may  n.se  in  communications 
with  borrowers  nigarding  denials  of 
applicahh;  loan  modification  o])tions. 
Those  clau.ses  are  set  forth  in  A])pendix 
A  to  the  Making  Home  Affordahh; 
ITogram  Handbook.  Without 
(mdorsing  the  use  of  those  model 
clauses  in  any  instance,  the  model 
clau.ses  adopted  hv  the  Making  Home 
Affordahle  Program  may  he  a])pro])riate 
for  n.se  in  .s|)ecific  circumstances.'"'  A 
servicer  is  resjjonsihle  for  monitoring 
whether  the  n.se  of  the  model  clau.ses  is 
accurate  and  ajiprojji  iate  for  any 
individual  borrower. 

Finally,  comment  41(d)(l)^  clarifies 
that  any  determination  not  to  offer  a 
loan  modification  option, 
notwithstanding  whether  a  servicer 
offers  a  borrower  a  different  loan 
modification  option  or  other  loss 
mitigation  option,  constitutes  a  denial  of 
a  loan  modification  o])tion.  Thus,  if  a 
servicer  offers  a  borrower  a  forbearance 
o])tion  or  repayment  ])lan  after 
evaluation  of  a  com])lete  loss  mitigation 
apj)lication,  any  such  offer,  without  an 
offer  of  a  loan  modification  option, 
constitutes  a  dimial  for  a  loan 
modification  o])tion  and  a  servicer  shall 
ja'ovide  the  disclosures  recjuired 


""'Milking;  IldiiK!  .Miordiilili!  I’r(i'>rain,  Haiidliook 
lor  .S(!rvi(:(!rs  ot  Non-d.SI-]  .Moiiaa”i!.s.  Vorsion  4.0. 
Aiigu.sl  17.  2012.  aval lal)l(!  at  https:// 
\\\\\\.biup(idmin.(:om/pinUil/pv()p,r(ims/docs/ 
h(i}np_s(:rvi(:or/nd)(dt(indh(H)k_4l).pdl  (\kis\  acco.ssod 
lamiarv  1H.  2012). 

TIu!  iiiodol  claiisos  sol  fortli  in  Appondix  A  ot 
llio  Making  Homo  AlTordalrlo  I’rograni  Handhook 
aro  not  in(:or|)orat(ul  l)V  ndoronco  in  Kogulation  X 
and  do  not  prm  ido  .sorvicors  a  salo  liarl)or  pursuant 
to  soction  10(1))  of  Kt'kSt’A. 


jiursuant  to  §  1 024.41  (d)  with  resjiect  to 
any  loan  modification  jirogram  available 
to  the  borrower.  Again,  to  the  extent  a 
waterfall  was  the  basis  for  the 
determination,  the  disclosure  may  state, 
for  examjile,  that  the  investor’s 
recjuirenient  do  not  jiermit  a  borrower  to 
receive  a  loan  modification  offer  if  a 
determination  is  made  that  the  borrower 
has  the  cajiacity  to  rejiay  the  mortgage 
with  forbearance  or  rejiayment,  along 
with  an  exjilanation  of  the  reasons  for 
the  conclusion  that  the  borrower  can  do 
so  with  a  forbearance  jilan. 

41(e)  Borrower  Resjionse 

Projiosed  §  1 024.41  (e)  would  have 
imjKised  standards  for  when  a  borrower 
is  considered  to  have  accejited  or 
rejected  a  loss  mitigation  ojition  offered 
by  a  servicer.  'Hie  jirojKisal  stated  that 
a  servic:er  may  imjiose  recjuirements  on 
the  manner  in  which  a  borrower  must 
accejit  or  reject  a  loss  mitigation  ojition, 
subject  to  standards  for  accejitance  and 
rejection  .set  forth  in  the  rule,  'fhe 
jirojiosed  rule  would  have  jirovided  that 
a  borrower  must  have  no  less  than  14 
days  to  accejit  or  reject  an  offer  of  a  loss 
mitigation  ojition.  Further,  the  jirojiosed 
rule  would  have  clarified  that  if  a 
servicer  has  not  received  a  resjion.se 
from  a  borrower  to  an  offer  of  loss 
mitigation  after  14  days,  the  .servicer 
may  deem  the  horrower's  lack  of  a 
resjionse  as  a  rejection  of  the  lo.ss 
mitigation  ojition.  A  14-day  timeframe 
for  a  borrower  to  resjiond  to  an  offer  of 
a  loss  mitigation  ojition  is  consistent 
with  (kSF  recjuirements.  the  National 
Mortgage  Settlement.  c:ertain  State  laws, 
and  Federal  regulatory  agency 
recjuirements.'"-  The  jircijiosed  rule  also 
wcndd  have  provided  that  if  a  borrower 
does  not  satisfv  the  servicer’s 
recjuirements  for  ac:c;ejiting  a  loss 
mitigation  ojition,  hut  submits  the  first 
jiayment  that  would  he  owed  jiursuant 
to  any  sucdi  loss  mitigation  ojition 
within  the  deadline  established  hv  the 
servicer,  the  horrower  was  to  he  deemed 
to  have  ac:c:ejitecl  the  offer  of  a  loss 
mitigation  ojition.  This  jiresumption 
was  intended  to  maintain  c:cinsi.stenc:y 


St;t:  I  'iiitcd  St(iti:s  of  Anicrica  v.  Hank  of 
Ainorica  (j)rp..  iit  Appinidix  A.  ill  A-17,  http:// 

\\  \v\v.ntition(dni(irt<ici<it;sottlonu;nt.(:om:  I'raddio  .Miic 
.Singli!  I'■imlilv  .Sidldi/.Siirvicdr  CJuidi!  § C)4.li(d)(.')) 
(2012):  I'linnii!  Miio  .Single  Isimily  .Servicing  (Iiiide 
S?  102.04  (2012);  2012  Ciid.  l.egis.  Serv.  (111.  80  (A.l). 
278)  (WK.ST)  innending  Hid.  Civ.  Cinde  *>202.2. 
Moreover.  I■'imnie  Miie  servicing  guidelines  provide 
ii  servicer's  review  ol  ii  borrower's  iipplication  lor 
ii  lo.ss  iniligiition  option  innsl  not  exceed  ill)  diivs 
iind  lliiit  il  ii  servicer  receives  n  borrower  response 
piickiige  before  27  diivs  prior  to  Ibe  foreclosure  side 
diite.  no  deliiv  in  legid  iiction  is  reipiired.  unless  iin 
offer  is  niiide  and  the  foreclosure  sale  is  wilbin  Ibe 
borrower's  14-dav  respon.se  period.  .See  f'annie  Miie 
.Single  I'iimilv  .Servicing  Cnide  <>*>  102.04.  107.01.02 
(2012). 


with  the  tcirms  cif  the  Naticinal  Mortgage 
Settlement. 

Nnmercin.s  c:cimmenter.s,  inc;lucling 
large  hank  .servicens.  non-hank  .servicer.s, 
c:cimnumity  liank.s,  ciredit  unions,  their 
trade  as.sociations,  and  the  (ISFs 
olijecdecl  to  allowing  a  horrower  to 
ac:c:ejit  a  loss  mitigation  ojition  hv 
sulimitting  a  jiayment.  Two  financ:ial 
industry  trade  as.scic.iations  and  a 
c:ommunity  hank  indicated  that 
c;cimjilianc:e  with  the  .statute  of  frauds,  as 
well  as  investor  c;cintrac:ts,  reejuires 
written  accejitance  of  a  loss  mitigation 
ojition,  and  the  lac:k  of  a  written 
agreement  would  c:reate  unjustified  ri.sks 
for  serviciers  and  owners  or  assignees  of 
mortgage  loans.  A  non-hank  .servicer 
.stated  that  allowing  accejitancie  by 
Jiayment  would  only  work  for  trial  loan 
modific.ation  jilans.  and  then  only  if 
sulijecd  to  future  docaimentation.  The 
commenter  stated  that  written 
agreements  must  he  recjuired  for 
jiermanent  loan  modifications,  short 
.sales,  cleed-in-lieu  of  forec'.losure 
agreements,  and  longer  term  rejiayment 
Jilans. 

Further,  a  large  hank  servicer,  a  c;reclit 
union,  and  two  industrv  trade 
assocaations  c.cimmentecl  that  it  would 
he  imjirac;tif:al  to  allow  a  liorrciwer  to 
accaijit  a  lo.ss  mitigation  offer  while 
simidtaneonsly  ajijiealing  an  offer  of  a 
loan  modification  ojition.  A  large  hank 
.serviccii'  suggested  instead  that  the  time 
for  accaijiting  the  loss  mitigation  ojition 
should  he  susjienclecl  until  after  an 
ajijicicd  has  been  cainsidered. 

The  Bureau  has  revised  ^l()24.41(e) 
in  resjion.se  to  the  comments  as  .set  forth 
below.  Sjiecifically,  the  Bureau  has 
revised  §  1 024.41  (e)  to  reflect  changes  to 
the  timeline,  the  manner  hv  which  a 
horrower  c:an  accejit  a  trial  loan 
mcidific:aticin  jirogram,  and  the 
interaction  with  the  ajijieal  jircic:e.s.s. 

41(e)(1)  In  General 

'Fhe  Bureau  has  adju.sted  the 
ajijilicalile  timelines  as  cli.sc:u.ssed  above. 
The  jirojio.sed  ride  would  have  jirovided 
that  a  horrower  must  have  no  less  than 
14  days  to  acc:ejit  or  reject  an  offer  of  a 
loss  mitigation  ojition.  rids  reejuirement 
has  been  c;hanged  to  set  two  stages  of 
deadlines:  (1)  If  a  horrower  snlimits  a 
c:cimj)lete  loss  mitigation  ajijilic:aticin  90 
days  or  more  before  a  forec:lci.sure  .sale, 
a  horrower  shall  have  at  lea.st  14  days 
to  accejit  or  reject  the  offer  of  a  loss 
mitigation  ojition,  and  (2)  if  a  borrower 
snlimits  a  c:cimjilete  lo.ss  mitigation 
ajijilic;ation  le.ss  than  90  days  hut  more 
than  37  days  before  a  fcirec;lcisure  .sale, 
a  borrower  shall  have  at  lea.st  7  days  to 
ac:c'.ejit  or  reject  the  offer  of  a  loss 
mitigation  ojition.  As  disciussed  above, 
the  14  day  timeline  reejuirement  is 
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consistent  with  the  National  Mortgage 
.Settlement  and  certain  State  law 
reejnirements.  Further,  the  secondary  7- 
day  timeline  is  designed  to  implement 
appropriate  j)rocedures  lor  timing 
scenario  3.  discussed  above.  Nothing  in 
the  rule  would  })reclud(;  a  servicer  who 
considers  an  a|)|)lication  received  less 
than  37  days  before  a  foreclosure  .sale  to 
oiler  the  borrower  a  lo.ss  mitigation 
o|)tion  and  nupiin;  a  respon.si;  in  less 
than  7  davs. 

41(e)(2)  Rej(!ction 
41(e)(2)(i)  In  (ieneral 

The  Bureau  has  added 

1024.41  (e)(2)(i).  to  set  forth  the  general 
rule  that  a  servicer  may  deem  that  a 
borrower  that  has  not  accepted  an  offer 
of  a  loss  mitigation  option  within  the 
deadlines  established  pursuant  to 
paragraph  (e)(1)  to  have  rejected  that 
offer.  This  general  rule  is  subject  to  the 
excej)tions  provided  in 

1024.41  (e)(2)(ii)  and  (e)(2)(iii).  This 
])rovision  finalizes  the  provision 
previouslv  set  forth  in  ])roposed 
§  1024.41(e)(3).  IVopo.sed  {5  1024.41(e)(3) 
is  withdrawn. 

41(e)(2)(ii)  Trial  Loan  Modihiiation  Flan 

The  Bnn;au  agnuis  with  commenters 
that  the  nupiinmient  that  a  servicer 
consider  a  borrower  that  has  made  the 
hrst  pavment  fora  loss  mitigation 
option  to  have  accepted  the  option  is 
infeasible  as  propo.sed.  The  Bureau 
finds  persuasive  the  arguments  made  bv 
commenters  regarding  the  necessity  of 
clear  contractual  arrangements,  as  well 
as.  potential  issues  po.siul  bv  various 
State  law  statutes  of  frauds. 

Accordingly,  the  Bureau  has 
substantiallv  modified,  and  .separatelv 
enumerated,  this  reiiuirement.  which 
was  previouslv  set  forth  in  pro])o.sed 
§  1024.41(e)(2').  as  §  1024.41  (e)(2)(ii). 
Fursuant  to  1024.41  (e)(2)(ii),  and 
consistent  with  the  recpiirement 
suggested  by  servicers  and  their  tradi; 
associations,  a  borrower  that  does  not 
comply  with  the  servicer's  reciuirements 
for  acc(!j)ting  a  trial  loan  modification 
plan,  but  submits  the  pavments  that 
would  be  owed  pursuant  to  any  such 
j)lan,  shall  be  provided  a  reasonable 
|)eriod  of  time  to  fulfill  anv  remaining 
r(!(iuirements  of  the  .servicer  for 
acceptance  of  the  trial  loan  modification 
plan  Ixiyond  the  time  period  established 
pursuant  to  {j  1024.41  ((!)(1).  A  servicer 
would  not  be  nKpiired  to  consider  such 
payment  as  acceptance  of  a  .s(;rvicer's 
offer  of  a  loan  modification  option. 

41(e)(2)(iii)  Interaction  With  Apj)eal 
Froc(!s.s 

The  Bunuui  agn;es  with  commenters 
that  the  reijuirement  that  a  servicer 


permit  a  borrower  to  both  accept  an 
offer  of  a  lo.ss  mitigation  option  and 
ap])eal  the  denial  of  a  different  loan 
modification  option  is  infeasible  as 
proposed.  Spiicificallv,  the  Bureau 
agnuis  that  it  is  iideasibh;  to  riujuin;  a 
.servicer  to  implmneut  a  loss  mitigation 
ojition.  only  to  |)otentially  have  to  bacl; 
out  of  the  implementation  of  such 
option  and  im|)lement  a  different  loss 
mitigation  o])tion  after  an  appeal  has 
been  determined.  Accordingly,  the 
Bureau  has  modified  this  riKpiiniinent 
and  sej)arat(!ly  ennmerated  the 
reijuirement,  which  was  jireviouslv  set 
forth  in  j)ro|)o.sed  {?  1024.4 1(e)(4),  as 
{?  1 024.41  (e)(2)(iii).  Frojjosed 
1024.41(e)(4)  is  withdrawn. 

Fursuant  to  {j  1024.41  (e)(2)(iii),  and 
consi.stent  with  the  reijuirement 
sngge.sted  by  a  large  bank  servicer,  if  a 
borrower  makes  an  aj)j)eal  of  a  denial  of 
a  loan  modification  ojition  jnirsuant  to 
1024.41(h),  the  borrower’s  deadline  for 
accejiting  a  loss  mitigation  ojition 
offered  j)ursuant  to  {?  1024.41(c)  shall  he 
e.xtended  to  14  days  after  the  servicer 
jnovides  the  notice  required  jiursiiant  to 
{}  1024.41(h)(4).  Accordingly,  a  horrower 
will  be  able  to  have  an  ajijieal  reviewed 
and  receive  the  servicer’s  decision 
regarding  the  ajijieal  hefore  a  horrower 
will  he  required  to  accejit  any  offer  of 
a  loss  mitigation  ojition. 

Thus,  if  an  ajijieal  is  granted,  the 
horrower  will  have  14  days  to  determine 
whether  to  accejit  the  loss  mitigation 
ojition  offered  as  a  result  of  the  ajijieal 
or  any  other  jirevions  offer  made 
jiursuanl  to  {5 1 024.41  (c)(l)(ii).  If  an 
aj)j)eal  is  denied,  the  horrower  will  have 
14  days  to  determine  whether  to  accej)t 
an  offer  for  another  loss  mitigation 
oj)tion  jireviously  offered  jnirsuant  to 
§  1024.41(c){l  )(ii).  A  horrower  mav 
voluntarily  determine  to  accejit  an  offer 
of  a  lo.ss  mitigation  ojjtion  and 
withdraw  an  ajijieal  at  any  time. 

41(f)  Frohibition  on  Foreclosure  Referral 

Frojio.sed  1024.41  (f)  would  have 
required  servicers  to  c.omjily  with  the 
loss  mitigation  jjrocedures  hy  reviewing 
comjilete  and  timely  lo.ss  mitigation 
aj)j)lication.s  before  a  servicer  could 
jiroceed  with  a  foreclosure  sale.  Timely 
aj)j)lication.s  included  comjilete  loss 
mitigation  ajijilications  suhmitted 
within  a  deadline  established  bv  a 
servicers,  which  could  be  no  earlier 
than  t)0  days  before  a  foreclosure  sale. 
By  j)rohibiting  .servicers  from 
j)roceeding  to  a  foreclosure  sale  while  a 
comjilete  and  timely  loss  mitigation 
aj)j)lication  is  jiending,  the  j)roj)i).sed 
rule  would  have  addres.sed  one  of  the 
most  direct  consumer  harms  relating  to 
concurrent  evaluation  of  loss  mitigation 
ojjtions  and  jiro.secution  of  foreclosure 


jiroceedings.  The  jirojio.sed  rule  also 
would  have  jnohilhited  a  servicer  from 
moving  forward  with  a  foreclosure  sale 
while  the  horrower  was  jierforming 
under  an  agreement  on  a  lo.ss  mitigation 
ojition. 

As  discu.ssed  above,  the  Bureau 
received  a  significant  number  of 
comments  from  consumer  advocacy 
groujis  regarding  dual  tracking  of 
evaluation  of  loss  mitigation  ojitions 
and  foreclosure  jirocessing.  These 
comments  generally  stated  that 
borrowers  should  have  the  oj)j)ortunity 
to  he  reviewed  for  a  loss  mitigation 
ojition  before  a  servicer  begins  a 
foreclosure  jirocess.  Further,  c.onsumer 
advocates  submitted  a  significant 
number  of  comments  stating  that 
although  the  Bureau’s  j)roj)o.sal  would 
address  harms  resulting  from  a 
foreclosure  sale,  other  harms  to 
consumers  relating  to  dual  trac.king 
were  not  addre.ssed  hy  the  j)ri)j)osed 
rule.  These  included  consumer  harms 
resulting  from  jjarticijiating  in  the 
foreclosure  jirocess,  including  confusion 
from  receiving  inconsistent  and 
confusing  foreclosure  communications 
while  lo.ss  mitigation  reviews  are  on¬ 
going.  Such  confusion  jiotentiallv  mav 
lead  to  failures  hy  horrowers  to 
comjilete  loss  mitigation  jiroces.ses,  or 
imjiede  horrowers’  ahilitv  to  identifv 
errors  committed  by  servicers  reviewing 
aj)j)lications  for  lo.ss  mitigation  ojitions 
that  may  have  more  heneficial 
consequences  for  horrowers  as  well  as 
owners  or  assignees  of  mortgage  loans. 
Further,  borrowers  may  be  negatively 
imjiacted  because  borrowers  are 
re,sj)on.siblo  for  accruing  j)otentially 
unnecessary  foreclosure  costs  while  an 
ajqjlication  for  a  loss  mitigation  oi)tion 
is  under  review.  These  costs  hurden 
already  struggling  borrowers  and  may 
imjjact  tlie  evaluation  for  a  loss 
mitigation  ojition. 

As  stated  above,  consumer  advocacy 
grouj)  commenters  recommended  that 
the  Bureau  restrict  servicers  from 
jmrsuing  the  foreclosure  jirocess  as  well 
as  evaluations  of  horrowers  for  lo.ss 
mitigation  on  dual  tracks.  Twelve 
individual  consumer  advocacy  grouj)s 
as  well  as  two  coalitions  of  consumer 
advocacy  groiqis  stated  that  the  Bureau 
should  reijiiire  servicers  to  undertake 
loss  mitigation  evaluations,  including 
loan  modification  reviews  and  offers, 
jirior  to  heginning  the  foreclosure 
jM’oeess.  Further,  three  consumer 
advocacy  groujis  commented  that  the 
Bureau  should  create  a  defined  j)re- 
foreclosure  jieriod  of  120  days  hefore  a 
borrower  can  be  referred  to  foreclosure, 
and  that  servicers  should  jxirform  a 
mandatory  review  of  a  borrower  for  loss 
mitigation  ojitions  during  this  j)eriod. 
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Industry  connnentors  also  addressed 
\vh(4her  the  Bureau  should  iiu])leiueut 
protections  relating  to  dual  tracking 
apart  Iroiii  the  |)rohil)itiou  on 
Ibreclosure  sale  S(!t  forth  in  the 
])roposal.  Outreach  with  servicers  and 
their  trade  associations,  iudicatcul 
general  sui)i)ort  for  luaiutaiuiug 
consistency  among  any  ‘‘dual  tracking” 
riujiiireinents  established  hv  the  Bureau 
and  the  National  Mortgage  Settlement. 

A  law  firm  commented  that  Bureau 
re(|uirements  with  respect  to  "dual 
tracking"  should  model  the  National 
Mortgage  Settlement.  Notably,  a 
community  hank  and  its  trade 
association  commented  that  as  a 
consetpience  of  the  Burium’s  regulations 
on  loss  mitigation  procedures,  servicers 
may  try  to  begin  foreclosures  as  soon  as 
possible  after  deliiuiuency  in  order  to 
])reserve  flexibility  to  comply  with  the 
loss  mitigation  procedures. 

As  discussed  more  fully  in  the 
oi)ening  of  the  di.scussion  of  §  1024.41 , 
the  Bureau  is  persuaded  by  the 
comments  that  the  ])otential  harm  to 
consumers  of  commencing  a  fonudosure 
])roceeding  before  the  consumer  has  had 
a  reasonable  oi)i)ortunity  to  submit  a 
loss  mitigation  api)lication  or  while  a 
com])lete  loss  mitigation  ap])lication  is 
|)ending  is  substantial.  The  fact  that  the 
(kSEs  and  the;  National  Mortgage 
.Sigtlenuait  defer  commencing 
foreclosure  proceedings  until  a  borrower 
has  had  a  nxisonahle  opportunity  to 
apply  for  a  loss  mitigation  option  is 
further  ])ersuasive  that  such  a  re.striction 
on  the  commencement  of  foreclosure 
proceedings  would  further  the 
consumer  jjrotection  inirposes  of  RESPA 
and  would  not  pre.sent  a  significant  risk 
of  unintended  consecpiences. 

'I'he  Bureau  further  believes  it  is 
necessary  and  a])]jropriate  for 
borrowers,  servicers,  and  courts  to  have 
a  known  early  period  during  which  a 
servicer  shall  not  begin  the  foreclosure 
jn’oeess.  The  Bureau  akso  believes  that  a 
servicer  should  not  he  ])ermitted  to 
luigin  the  foreclosure  ])rocess  when 
there  is  a  pending  comjdete  loss 
mitigation  ajjplication  and  believes  that 
such  a  requirement,  unless  coui)l(!d 
with  a  restriction  on  when  the 
fonudosure  process  can  begin,  might 
incentivize  servic:ers  to  begin  the 
forecdosure  process  earlier  than  would 
otherwi.se  occur  to  avoid  delav  resulting 
from  the  submission  of  a  comj)lete  loss 
mitigation  ai)plication.  Accordingly,  tin; 
Bureau  hedieves  it  is  necessary  and 
a|)pro])riate  to  implement  the  c;onsumer 
protection  purposes  of  RESl’A  by 
barring  .servicers  from  making  the  first 
notice  or  filing  required  for  a  forecdosure 
process  if  a  borrower  has  submitted  a 
complete  loss  mitigation  application 


before  any  siudi  filing.  The  Bunxm 
further  believes  it  is  necessary  and 
a])])ro])riate  to  implement  the  consumer 
protection  ])urposes  of  RE.Sl^A  to  bar 
servic:ers  from  making  the  first  notice  or 
filing  re{|uir(!d  for  a  fonudosure  process 
if  a  borrower  is  not  mon;  than  120  days 
(hdiiuiuent  in  order  to  provide  the 
borrower  suffiedent  time  to  submit  a 
complete  loss  mitigation  apidication. 

The  Bureau  understauds  and  intends 
that  any  sucdi  re{|uir(!ment  will  preempt 
State  laws  to  the  extent  siudi  laws 
permit  filing  of  forecdosure  actions 
cuu  lier  than  aftcer  the  12()th  clay  of 
clelinc]uenc:y. 

Accordingly,  1024.41(1]  implements 
thc;se  ])rc)hil)itic)ns.  First,  pursuant  to 

1024.41(f)(1),  a  .service;!'  shall  not  make 
the  first  noticu;  or  filing  rec]uirc;cl  by 
a])])lic:ahle  law  for  anv  judicial  or  non- 
judicdal  fonudosure  proc:es.s  unless  a 
borrower’s  mortgage  loan  obligation  is 
greater  than  120  clays  clelincjuent. 

.Sc;cc)ncl,  ])ur.suant  to  §  1024.41  (t](2),  if  a 
borrower  submits  a  c:om])lc;te  loss 
mitigation  application  during  the  pre- 
fon;cdc).sure  revic;w  ])c;ric)cl  .set  forth  in 
])aragraph  (f)(1)  or  before  a  sc;rvic:er  has 
made  the  first  notice  or  filing  rcu|uircul 
by  applicable  law  for  any  juclicdal  or 
non-juclicdal  forcudosun;  proc:e.ss.  ii 
servicu:!'  shall  not  make  the  fir.st  noticu; 
or  filing  rc;ciuircul  by  applicable  law  for 
any  juclicdal  or  nou-juclicdal  fonudosure 
proc:es.s  unless  the  borrower  is  not 
eligible  for  any  lo.ss  mitigation  option 
(and  any  a])])c;al  is  inapplic.ahle  or  has 
hc;c;n  c;xhau.stecl).  has  rejecdeci  all  others 
of  loss  mitigation  options,  or  has  failc;cl 
to  ceomply  with  the  terms  of  an 
agreement  on  a  lo.ss  mitigation  option. 

The  Burc;au  has  also  acldcul  c:omment 
41(f)(l)-l  to  edarify  the  prohibition  on 
making  the  fir.st  noticu;  or  filing  required 
by  applicable  law.  Per  comment 
41(f)(l)-l,  the  first  noticu;  or  filing 
reequired  by  appliceahle  law  refers  to  any 
document  rcujuired  to  he  filed  with  a 
court,  entered  into  a  land  rcueord,  or 
provided  to  a  horrowcer  as  a  rc;c]uirc;nu;nt 
for  ])rc)c:c;eding  with  a  juclicdal  or  non- 
juclicdal  forecdosure  |)rc)c:c;s.s.  Such  filings 
include,  for  cexample,  a  forcudosure 
c:c)mplaint,  a  noticu;  of  dcefault,  a  noticu; 
of  c;lc;c:tion  and  demand,  or  any  other 
noticu;  that  is  rc;cpiirc;ci  by  ajjplicahle  law 
in  c)rclc;r  to  pursue  acuu;lc;ratic)n  of  a 
mortgage;  loan  obligation  or  .sale  of  a 
l)rc)pc;rty  scuuiring  a  mortgage;  loan 
obligation. 

41(g)  Prohibition  on  Forecdosure  Sale 

Pro])osc;cl  §  1 024.41  (g)  would  have 
rcujuired  that  if  a  .servicer  rcuu;ivc;.s  a 
complete  lo.ss  mitigation  application  by 
a  clc;acllinc;  c;.stahli.shc;cl  by  a  servicer  that 
was  no  earlier  than  00  clays  hc;fore  a 
forecdo.surc;  sale,  the  servicu;r  mav  not 


procu;c;cl  to  forcudosure  .sale  unlc;s.s:  (1) 

The  servicu;!'  dc;!iic;s  the  borrower’s 
<!pplic:atic)n  for  a  loss  !nitigation  c)i)tic)!i 
<!!icl  the  api)c;al  ])rc)cu;s.s  is  inapplicable, 
the  borrower  has  not  rc;cp!c;.stc;cl  a!i 
appc;al.  or  the  ti!!!e  for  !'c;quc;.sting  an 
api)c;al  has  expired:  (2)  the  .sc;!'vicu;!' 
dc;nic;.s  the  borrower’s  appeal;  (3)  the 
borrower  !'c;jec:ts  <!  se!'vicu;r’.s  offc;r  of;! 
loss  i!iitigatic)n  option:  or  (4)  a  horrowc;!' 
fiiils  to  perfo!'!!!  ])i!r.suant  to  the  tenns  of 
a  lo.ss  !nitigatic)n  option. 

The  Burc;au  stated  that  it  is 
ajepropriate  to  !'ec|i!i!'c;  that  if  a  horrowc;!' 
.suh!nits  a  co!n|)lc;tc;  lo.ss  !nitigatic)n 
applic:atic)!i  by  the  deadline  established 
by  the  .st;rvic:er.  a  .sc;!'vice!'  should  not 
])roc;c;ecl  with  a  forc;c:lo.si!!'e  sale  until  the 
sc;!'vicc;r  and  borrower  have  terminated 
disc:u.ssic)ns  rc;garding  loss  i!iitigation 
options.  Further,  the  Bureau  .stated  that 
it  is  ai)propriatc;  to  suspend  a 
forc;c:lo.si!rc;  sale;  whc;n  a  horrowc;!'  is 
pe!'fc)rmi!ig  i!!ulc;r  an  agree!nent  o!i  a 
loss  !nitigatic)!!  c)])tion.  A  .se!'vic;er’.s  basis 
for  se!'vic:ing  a  mortgage  loan,  and 
i!!iclc;!'taking  ac;tic)n.s  to  c:c)llc;ct  cm  an 
unpaid  obligatio!!.  ecnanates  from  the 
cu)nt!'ac:tual  relationship  l)etwc;c;n  the 
owner  or  a.ssignec;  of  the  cnortgccgc;  loan 
<mcl  the  horrowc;!'.  A  .sc;rvic:er’.s 
clc;te!'!ni!iatic)n  to  hold  a  foreclosure  sale 
whc;!i  a  borrower  is  performing  i!!ulc;r  a!i 
;!grc;c;!i!c;nt  tluit  fo!'c;.stall.s  foreclc).si!rc; 
violates  the  ag!'c;c;mc;!it  c;!ite!'c;cl  i!ito  with 
the  borrower.  Additionally,  it  is  already 
st;!!icla!'cl  i!iclu.st!'y  p!'ac;tic;c;  for  a  sc;!'vic:c;!' 
to  .si!S])e!icl  a  fo!'c;c:lo.si!rc;  sale  during  a!iy 
])c;!'iocl  where  ;!  borrower  is  !naking 
payme!its  pursuant  to  the  ter!n.s  of  a  trial 
loa!i  !!ioclific:atio!i.  'I’lie  Burc;ai!  statcul  i!i 
the  proposal  th;!t  jjrohihiting  a  sc;rvic:c;r 
frcmi  p!'oc:c;c;cling  with  a  fc)rc;c;lc).sc!rc;  .sale 
i!ntil  tc;!'mination  of  the  loss  mitigatio!! 
disc;u.s.sion  will  eliminate  the  clc;arest 
har!n.s  to  hc)!'rowc;rs  resulting  fro!!! 
sc;rvic;c;!'s’  pi!r.si!it  of  lo.ss  !nitigation  a!id 
forc;clc).sure  proc:c;c;cli!ig.s  cc)!icurrc;ntlv. 

Proposed  c:o!nme!it.s  41(g)(4)-l  and 
41(g)(4)-2  would  have  c;la!'ific;cl  the 
a])plic:atic)n  of  the  borrower  pc;!'for!nance 
definitions  with  rc;.spc;ct  to  short  sales. 

As  .stated  in  the  proposal,  a  short  sale 
typic:ally  will  inc:lucle  a  listing  or 
!narketing  pc;!'iocl  during  whic;h  a 
.service;!'  will  ;!grc;c;  to  lucstpone  a 
forc;c:lc).si!rc;  sale  i!i  order  to  allow  a 
borrower  to  !na!'kc;t  a  property  for  a 
short  sale  t!'a!is<!c;tic)!i.  The  proposed 
c:o!n!!ic;nts  stated  tiled  a  borrower  is 
cumsidered  to  he;  pc;!'forming  under  the 
terms  of  a  short  sale  e!g!'c;c;!nc;nt.  or  other 
similar  loss  mitigation  agrc;c;!!!c;nt. 
during  the  term  of  any  such  !na!'kc;ting 
or  listing  pc;!'ic)cl.  and  any  time 
sul).sc;quent  to  such  ])c;!'ic)cl.s.  if  a  short 
.sale  transaction  is  apjirovcul  by  all 
relevant  parties,  and  the  sc;rvic:c;r  has 
receivcul  jiroof  of  funds  or  financ:ing. 
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The  Biiniiiu  received  connnents  from 
indu.strv  trade  associations  as  well  as 
consumer  advocacy  groups  sup|)orting  a 
])rolnl>ition  on  proceeding  with  a 
idreclosnn!  sah;  while  a  lo.ss  mitigation 
ap|)lication  is  ])ending  or  an  a|)peal 
from  a  loan  modification  denial  is 
pmiding.  Numerous  consumer  advocate 
commenlers  also  stated,  as  discussed 
above  with  resj)ecl  to  1024.41(1’).  that 
the  Hnreau  should  go  further  to  har 
.servicers  from  beginning  or  continuing 
with  a  foreclosuri!  proce.ss  even  before  a 
foreclosure  sale.  Sp(!cificallv.  a 
consumer  advocate  statiid  that  a  servicer 
.should  1)(!  barred  from  jiroceeding  to 
foreclosure  judgment  in  a  judicial 
foreclosure,  not  just  from  com])leting  a 
foreclosure  sale,  becau.se  of  the 
difficulty  in  delaving  a  foreclosure  sale 
once  a  foreclosure  judgment  has  been 
rendered. 

(Conversely,  a  credit  union  traile 
association,  a  non-hank  servicer,  and  an 
individual  consumer  stated  that  the 
Bureau  should  not  implement 
regulations  that  may  have  the  impact  of 
further  delaying  the  foriiclosnre  |)roc(!ss. 
An  individual  consumer  indicated  that 
n^gnlations  that  delav  foniclosure  will 
nuince  access  to  cnidit  and 
disjiroportionatelv  increasi;  costs  of 
cnulit  for  low  and  moderati*  income 
hon.seholds  and  first  time  hoimshnvers. 
Further,  a  non-hank  servicm'  stated  that 
borrower  action  should  not  hi;  recpiired 
before  a  .ser\  icer  can  |)roceed  to 
foniclosuri;. 

Finally,  a  non-bank  servicer  recjiiii.sted 
clarification  regarding  application  of  the 
|)rohibition  to  a  short  sale.  .Specificallv. 
the  commenter  nupie.sted  clarification 
regarding  whether  a  servicer  can 
proceed  with  a  foniclosure  sale  if  a 
projierty  does  not  sell  during  a  listing  or 
markiiting  period  for  a  short  sale 
transaction. 

The  Bureau  finalizes  the  rule  as 
|)ropo.s(‘d  with  three  adjustments.  First, 
the  Bureau  has  adjusted  the  prohibition 
on  proceeding  with  a  foreclosure  .sale  to 
state  that  a  servicer  shall  not  move  for 
foreclosure  judgment  or  order  of  sale,  or 
conduct  a  foreclosure  sale.  .Second,  the 
Bureau  has  ado])ted  furtluM'  clarific;ation 
regarding  the  imjjact  of  the 
nicpiirements  on  short  .sale  transactions. 
'I'hird.  the  Bureau  has  adjusted  the 
timing  of  the  nKiuirement  consistent 
with  other  changes  to  the  timing  of 

1024.41  generally,  as  discussed  above. 

As  the  Bureau  stated  in  the  proposal, 
the  Bureau  believiis  it  is  consistent  with 
the  purposes  of  RF.SBA.  as  well  as  with 
curnmt  market  practice,  to  prohibit  a 
.servicer  from  comiileting  the  foreclosure 
proce.ss  if  a  borrower  has  suhmittiul  a 
timely  and  comj)lete  ajiplication  for  a 
loss  mitigation  ojition  until  the  servicer 


has  com|)leted  the  (ivaluation  of  the 
borrower  fora  lo.ss  mitigation  option.  In 
light  of  currimt  market  practice,  the 
Bureau  doi's  not  believe  that 
1024.41  (g)  will  have  a  substantial 
impact  on  ex|)(!cted  foreclosun; 
timelimis.  .Significantly,  the  Bureau  has 
structured  the  tiimdines  for  borrowers  to 
submit  comj)lete  lo.ss  mitigation 
applications,  and  for  .siirvicers  to 
evaluate  loss  mitigation  aiiplications. 
consi.stentlv  with  the  National  Mortgagi; 
.Settlement,  the  (California  HoiiKiowner 
Bill  of  Rights,  and  nMiniremmits 
currently  imposed  on  .servicers  that 
sia  vice  mortgage  loans  for  the  (kSEs  or 
government  lending  programs. 
Accordingly,  there  is  no  reason  to 
believe  that  the  Bureau's  re(|uirement.s 
will  substantially  im|jact  foreclosure 
timelines  separate  and  ajiart  from  the 
baseline  e.stablished  as  a  nxsnlt  of 
current  market  practices.  The  Bureau 
also  believes  that  avoiding  the  consumer 
harm  caused  by  conducting  a 
foreclosure  sale  Indore  a  sm  vicer  has 
completed  an  evaluation  of  a  borrower 
for  a  lo.ss  mitigation  option  justifies  anv 
nanaining  concern  regarding  the 
potmitial  impact  on  fonudosure 
timelines. 

The  Bureau  agrees  that  it  is 
apjiropriate  to  clarifv  that  the 
jirohibition  on  coiulucting  a  foreclosure! 
sale  includes  a  prohibition  that  a 
service!!'  shall  neit  meive  feir  feireudeisure 
juelgme!nt  eir  eirele!!' eif  sale,  eir  e;e)nelue:t  ei 
feireudeisure!  sale!.  The!  final  rule!  e;larifie!s 
se!rvie:e!r  eibligatiems  in  jueliedal 
fe)re!e:le).sure!  juriseliedions  anel.  me)re!e)ve!r. 
is  enmsistent  with  the!  reuiuireaneaits 
im|)e).se!el  em  e;e!rtain  .se!rvie;e!rs  uneler  the! 
National  Meirtgage  .Se!ttle!ment.'*“ 

The  Buream  is  alse)  aeleling 
e:e)mme!ntary  to  e.larifv  the  impae.t  e)f  this 
reHiuirement  ein  the  feirendosure  pre)e;e!ss. 
Comment  41(g)-1  e;larifie!S  the  impae;t  e)f 
the  pre)hibitie)n  ein  meiving  feir 
fe)rt!e:le).sure  juelgment  by  elispejsitive 
meitiems.  .Spe!e:ifie;ally,  e:e)mment  41(g)-1 
state!s  that  the  pre)hil)itie)n  ein  !i  serviex!!’ 
moving  feir  juelgment  ejr  eireler  eif  .sale 
ine;luele!s  making  a  eli.s|)e).sitive!  medieju 
feir  feireedeisure!  juelgment,  sue:h  as  a 
motiem  feir  elefault  juelgmemt.  juelgment 
e)n  the!  |)le:aelings,  eir  summiirv  juelgment, 
whieJi  may  elireudly  reasult  in  a  juelgment 
e)f  feireadeisure!  eir  eirele!!'  eif  .sale.  If  a 
se!rvie:e!r  hiis  maele  any  .sne:h  meitiem 
befeire!  reeneiving  a  e;e)m])le!te!  leiss 
mitigatiem  a])])lie:atie)n,  a  .se!rvie;e!r  shenilel 
make  a  geieiel  faith  atte!mpt  te)  aveiiel  the 
issuaiUH!  e)f  a  juelgment  ein  any  suedi 
me)tie)n  prieir  te)  e;e)mple!ting  the 
pre)e;e!elure!S  re!e]uire!el  bv  §  1024.41.  In 
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iielelitieen,  e:e)mme!nt  41(g)-2  edarifies  he)W 
.servieHU's  may  ])re)e:e)e!el  with  a 
fe)re!ede).sure!  ])re)e;e!.ss.  As  .state!el  in 
e;e)nnne!nt  41(g)-2.  neething  in  1024.41(g) 
preehibits  a  sea  vieie!!'  freem  eiemtinuing  te) 
me)ve!  fe)rwarel  with  a  fe)re!ede)snre!  ])re)e:e!.s.s 
(ti.ssnming  that  the  first  ne)tie:e!  e)r  filing 
was  maele  befeere!  a  serviex!!'  re!e;e!ive!el  a 
e:e)mj)le!te!  leess  mitigatieen  ap])lie'.atie)n)  se) 
leeng  as  the  serviex!!'  eleeees  ne)t  take  an 
ae:tie)n  that  will  elireudlv  result  in  the! 
issmmea!  e)f  a  fe)re!ede).sure!  juelgment  e)r 
e)rele!r  e)f  sale,  e)r  a  fe)reede).sure!  sale.  Fe)r 
e!Xinnple!,  if  a  serviex!!'  is  reHiuireel  te) 
engage  in  meeliatie)!!  e)r  to  make 
publie:atie)ns  in  a  le)cal  pa])e!r.  a  .servie;e!r 
may  pre)e:e!e!el  with  any  sued) 
renjuirements.  so  le)ng  as  the  aj)])lie:able! 
re!sult  e)f  a  fe)re!ede)sure!  juelgment  or  oreler 
e)f  sale,  or  conelued  e)f  a  foreedosure!  sale 
eleees  not  rexsult  freein  such  actieen.  The 
Bureau  h.is  also  aeleleel  e:omment  41(g)- 
3.  whie-.h  pre)vide!s  that  a  se!rvie:er  is 
re!S])e)nsible!  fe)r  ])re)mptly  instrueding 
fe)re!ede)sure!  eieeun.sel  re!taine!el  bv  the 
.serviex!!'  not  te)  j)re)e:e!e!el  with  filing  fe)r 
fe)re!ede)sure!  juelgment  e)r  e)rele!r  e)f  sale!,  e)r 
te)  e:e)nelne:t  a  fe)re!edo.sure!  .sale,  in 
vie)latie)n  e)f  §  1024.41(g)  when  a  serviex!!' 
has  re!e;e!ive!el  a  e:e)mj)le!te!  le).s.s  mitigatie)n 
a|)|)lie:atie)n. 

The  Bureau  h;i.s  also  edarifieul  the 
applie:atie)n  e)fS  1024.41  with  re!.s])e!e:t  te) 
le).ss  mitigatie)!)  ;i])i)lie;atie)ns  submitteul 
37  elays  e)r  less  be!ie)re!  a  fe)re!ede).sure!  sale! 
in  e;e)mme!nt  41(g)-4.  Ceemment  41(g)-4 
edarifie!.s  that  altheeugh  a  .se!rvie:e!r  is  ne)t 
reeiuireul  te)  e;e)mplv  with  the! 
re!eiuire!ments  in  §  1024.41  with  re!.spe!e:t 
te)  a  le).ss  mitigatie)!)  applie:atie)n 
.submitteul  37  elays  eir  less  be!fe)re!  a 
feereudeisure  sale,  a  .servieier  is  reuiuireel 
sejiarately.  in  aexuerelance  with  jeeilicies 
anel  pre)e:eelnre!s  maintaineel  pursuant  te) 
§  1024.38(b)(2)(v),  te)  ])re)pe!rly  evaluate  a 
borrower  who  submits  an  ap])lie'.atie)n 
for  a  loss  mitigation  o])tion  for  all  loss 
mitigation  e)ptie)ns  fe)r  whie;h  the 
be)rre)we!r  may  be  eligible  ])ursuant  to 
any  reHjuirements  e)stabli.she!el  bv  the 
e)wne!r  e)r  assignee  of  the  be)rre)we!r’.s 
me)rtgage!  le)an.  .Sued)  evalnatie)!)  may  be 
subjeed  te)  reuiuireiments  a])j)lie;able!  to  a 
review  e)f  a  le)s.s  mitigatie)!)  a])plie:atie)n 
submitteul  by  a  beerrowe!!'  37  elavs  eer  hiss 
be!fe)re!  a  feireiedeisure  sale. 

The!  Bure!au  .ilse)  agreuus  thiit  edarity  is 
warranteel  re!gareling  the  impaed  of  the 
re!eiuire!!ne!nts  e)f  1024.41(g)(3)  em  shen  t 
sale  transaedieens.  The  Bureau  is 
finalizing  eumnnemts  41(g)(3)-1  anel 
41(g)(3)-2.  the  substanex!  e)f  whiedi  was 
j)re!vie)usly  pre)pe)se!el  as  euimnieuets 
41(g)(4)-1  anel  41  (g)(4)-2.  "'■*  (Ceemment 

"'^Thiisi!  exuiiiiKuits  li.ul  l)(!(!ii  idiintiliiKl  ns 
d  1(!!)(4)-)  nnel  41(<>)(4)-2  in  tiu!  projeosnl  hut  linve; 
l)(M:n  ndocnieui  in  li”lit  ota  ni)n-siil)slantiv(! 
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41(g)(3)-1  provides  that  a  l)()rro\ver  is 
deemed  to  l)e  ])erforming  under  an 
agreement  on  a  short  sah;,  or  other 
similar  loss  mitigation  option,  during 
the  t(Min  of  a  marketing  or  listing  ])eriod. 
I'lirlher  comment  41(g)(3)-2  states  that  a 
horrower  should  he  deeimul  to  have 
obtained  an  aj)proved  short  salt; 
transaction  if  a  short  sale  transaction 
has  been  approved  by  all  relevant 
|)arties,  iiududing  the  servicer,  other 
affected  lienholders,  or  insurers,  if 
ap])licahle,  and  the  servicer  has  received 
proof  of  funds  or  financing,  unless 
circumstances  othmwi.se  indicatt;  that 
an  approved  short  sah;  transaction  is  not 
likely  to  occur.  The  Bureau  has  revised 
comment  41(g](3)-2  in  light  of  the 
public  comments  to  further  ])rovide  that 
if  a  borrower  has  not  obtained  an 
aj)])roved  short  sale  transaction  at  the 
end  of  any  marketing  or  li.sting  ])eriod, 
a  servicer  may  determine  that  a 
horrower  has  faihul  to  ])ertbrm  under  an 
agreement  on  a  loss  mitigation  ojition. 
Finally,  the  Bureau  has  adjusted  the 
timing  nuiuireimmts  for  ^  1 024.41  (g) 
consistent  with  the  di.scnssion  above 
regarding  timelines. 

41(h)  Ai)peal  Proc(;ss 

Bro])osed  4?  1 024.41  (h)  would  have 
recpiinul  a  .servicer  to  establish  an 
api)eals  process  to  review  denials  of 
com])lete  loss  mitigation  a])])lic;ations 
for  loan  modifications.  Pursuant  to 
proposeil  §  1024.41(h).  if  a  .servicer 
reviewed  an  api)eal  and  determined  to 
offer  a  loss  mitigation  o])tion.  the 
.servicer  would  have  been  prohibited 
from  proceeding  with  a  foreclosure  sale 
mde.ss  the  horrowijr  rejects  the  offer  of 
the  loss  mitigation  option  or  fails  to 
comply  with  terms  of  the  loss  mitigation 
o])tion.  If  a  servicer  denied  a  borrower's 
appeal  of  a  loss  mitigation  option,  the 
servicer  would  have  been  permitted  to 
proceed  with  a  foreclosure  .sale.  A 
servicer  would  have  been  recjnired  to 
])rovide  a  notice  to  the  horrower  stating 
the  servicer’s  determination  of  the 
borrower's  appeal. 

Proposed  1 024.41  (h)  also  stated  that 
an  appeal  must  he  reviewed  by  servicer 
])er.sonnel  that  were  not  dir(!ctlv 
involved  in  the  initial  evaluation. 
Further,  proposed  comment  41(h)(3)-l 
would  have  clarified  that  individuals 
who  supervised  the  personnel  that 
conducted  the  initial  evaluation  mav 
conduct  tlu!  a|)|)eal  evaluation  if  they 
were  not  directly  involved  in  the  initial 
evaluation. 

The  a])peal.s  jirocess  would  have  been 
limited  to  denials  of  loan  modification 
ojitions.  The  Bureau  stated  in  the 
proposal  that  an  appeal  process  for 
denials  of  loan  modification  options 
maintains  consistency  with  existing 


ap])ealsand  escalation  proces.ses 
established  under  State  law  or  Federal 
regnlalory  agcmcy  recinirements.  For 
example,  the  appinil  j)rocesses 
(established  by  the  National  Mortgage 
S(!ttlement  and  the  (kdifornia 
Homeowner  Bill  of  Rights  relate  to 
denials  of  first  lien  loan  modification 
denials.'"'’  Moreovca-,  loan 
modifications  are  some  of  the  most 
com])lex  lo.ss  mitigation  programs  with 
respect  to  the  evaluation  of  borrowers, 
and  the  Bunxm  stated  that  loan 
modifications  provide  an  appro|)riate 
scope  for  an  ai)peal  |)roce.s.s.  The  Bureau 
ixKjue.sted  comment  njgarding  the  appeal 
r(!(|nir(mient.s,  including  the  impact  of 
the  appeal  process  on  small  .servicers. 

Consumer  advocates  commented  that 
the  scoj)e  of  the  a])p(!al  proc(;.s.s  slujuld 
he  ex])anded  h(!yond  loan  modifications 
to  include  appcials  of  denials  for  anv 
lo.ss  mitigation  option.  A  consumer 
advocate  further  stated  that  there  should 
he  tran.s|)arent  standards  for  appeals, 
ri!(]nirements  on  the  information  that 
servicers  must  review,  and  di.sclosure  to 
the  consmm’r  of  the  ixiasons  an  a])])(;al 
was  deni(!d.  A  housing  counselor 
supported  the  ap])eal  procciss 
reciuinmient  hut  nMiuesttul  clarification 
regarding  th(!  timing  of  the  (hnidlines. 
Tlu;  connnent(;r  sngge.sted  using  a 
jjo.stmark  to  determine  wluai  a])])lical)le 
timelines  .start. 

By  contrast,  industry  commenters 
ol)j(;cted  to  the  app(;al  proc(;s.s 
re(]nirement.  A  credit  union  and  a  trach; 
a.ssociation  stated  that  manv  inv(;.stors, 
including  the  GSFs  and  government 
insurance  ])rograms,  do  not  con.sid(;r 
appends  and  that  reciuiring  a  s(;cond 
review  is  ultimately  futile  and  wasteful. 
A  law  firm  commeid(;d  that  the  aj)p{;al 
proc(;.s.s  is  umu;c(;.s.sary  and  overreaching 
l)(;cau.se  it  is  unreasonable  to  believe 
that  servicers  will  not  comply  with 
current  lo.ss  mitigation  evaluation 
ri;(iuirements.  Further,  the  commenter 
stated  that  an  appeals  ])roces.s  will 
extend  foneclosure  timelines,  which 
may  ultimately  harm  the  housing 
market  without  benefiting  consumers. 

The  CSEs  commented  that  they  also 
generally  oppose  an  a])])eal  proc(;ss  but 
emphasized  that,  in  anv  event,  an 
a])])eal  proce.ss  should  lx;  limited  to  a 
denial  of  a  loan  modification  option  and 
only  when;  a  lo.ss  mitigation  application 
is  .snhmitt(;d  (K)  (lavs  or  more  h(;for(;  a 
schedided  foreclosure  sale.  A  Fed(;ral 
r(;gnlatory  ag(;n(:y  fnrth(;r  c()mm(;nt(;d 
that  inst(;a(l  of  a  forimd  a|)p(;al  proc(;.s.s. 
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the  Bureau  should  provide  a  less 
formalized  (iscalation  proce.ss. 

Credit  unions  and  tluiir  trade 
associations,  as  well  as  a  communitv 
hank  and  a  non-hank  .servicer, 
commented  that  the  apjieal  proce.ss 
])r(;.s(;nts  nni{|U(;  issues  for  small 
.servicers.  These  commenters  stated  that 
small  servicers  could  not  imjilement  the 
app(;al  proc(;.ss  hecan.se  small  servicers 
generally  have  so  few  employees  that  it 
is  not  juissible  to  a.ssign  a  separate 
employee  to  handle  an  appeal.  One 
trade  a.ssociation  commented  that,  as  a 
conseiiuence,  an  aiijieal  may  he 
reviewed  by  staff  that  mav  not  he 
ap])ropriate  to  the  task.  A  credit  union 
and  a  credit  union  trade  association  akso 
commented  that  supervisory  jiersonnel 
should  he  allowed  to  conduct  appeals. 

The  Buniau  believes  that  it  is 
appropriate  to  reijuire  seiA’icers  to 
res]xmd  to  ajipeals  of  denials  for  loan 
modification  options.  The  Bureau’s 
jiropo.sed  reijuirement  is  consistent  with 
other  obligations  impo.sed  on  servicers, 
including,  as  set  forth  above,  obligations 
pursuant  to  the  National  Mortgage 
Settlement  and  the  California 
llonuiowner  Bill  of  Right.  Cionsniners 
have  consi.stently  and  forcefully 
complained  that  .servicers  have  failed  to 
r(;vi(;w  borrowers  for  loan  modification 
options  authorized  by  investors  or 
guarantors  of  mortgage  loans. 
Significantly,  consumers  and  consumer 
advocates  (li.s])nt(;  in  manv  individual 
instances  whether  servicers  have 
jmiperly  applied  the  nKinirements  of  the 
Making  Home  Affordable  program  and 
the  loan  modification  review 
niipiirements  of  the  National  Mortgage 
S(;ttlem(;nt.  Further,  the  terms  of  loan 
modification  jjrogram  reviews  and 
compliance  are  comjihix  and  the  Bureau 
understands  from  outreach  with 
inve.stors  and  guarantors  of  mortgage 
loans  that  servicers  continue  to  have 
difficulty  conducting  the  evaluations  for 
loan  modification  jirograms  jmrsuant  to 
the  guidelines  and  jirograms  e.stahlished 
by  tho.se  inv(;.stor.s  and  guarantors. 
Considering  the.se  factors,  the  Bureau 
believes  that,  as  with  any  c()mi)lex  and 
uniijue  jirocess,  servicers  may  make 
mistakes  in  evaluating  horrowiirs  for 
loan  modification  options.  The  notice 
that  the  Bureau  is  riiipiiring  servicers 
provide  borrowers  to  explain  the 
rea.sons  for  the  denial  of  a  loan 
modification,  which  include  inputs  that 
may  have  been  the  basis  for  such 
denials,  may  help  uncover  such 
mistakes.  Manv  of  these  mi.stakes  can 
then  he  corrected  if  a  .servicer 
nn(lertak(;.s  a  second  review  wh(;re  a 
horrower  heliiives  that  such  further 
review  is  warranteif.  Thus,  the  Bureau 
Ixilieves  that  borrowers  may  reasonably 
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iMiiietlt  from  the  opportunity  to  have  an 
independent  nn  iinv  at  a  service!!'  when! 
tlu!  l)orrower  i)elieves  a  mistake!  was 
inaeie  in  the  ewalueitieen  e)i  a  leum 
ine)!iine:alie)n  eeptieen. 

Furtlier,  the  Hure!aii  believers  tlie  .sexepe! 
anel  re!epiire!ine!nts  e)t  the  <ij)|)e!al  pre)e:e!ss 
as  pre)jM)se!el  are  appreipriate.  The!  Hureau 
preepeKseel  limiting  the!  se;e)pe!  eel  the! 
ii])pe!<il  pre)e;e!ss  1e)  elenieils  e)!  leean 
me)elifie;atie)n  e)])tie)ns.  Further,  the 
;ip|)e!al  |)re)e;e!ss  we)ulel  e)nly  have  heu!!! 
available  il  a  e;e)mple!te!  le)ss  mitigalie)n 
ap])lie;ation  was  re!e:e!ive!el  tH)  elavs  e)r 
ineere  hefeere  a  .selieululeel  te)re!e;le)snre! 
sale!.  The!se  reKiuirements  are  eiemsistemt 
with  appeals  i)re)e:e!s.se!s  set  leerth  in  the! 
Natieenal  Meertgage  Se!tt  lenient  anel  the 
(’.iilileirnia  He)me!e)wne!r  Hill  eif  Rights 
anel  set  an  appreipriate  halaneu!  eif 
|)reK:e!s.se!s  that  imprene  e;e)nsume!r 
pre)te!e:tiem  when  exinsielereel  against 
hurelens  that  mav  impae;t  ace;e!ss  anel 
exists  ol  exeelit  leir  exinsumens.  Although 
eximmenters  feieaiseel  ein  whe!the!r  the 
])re)ex!ss  shemlel  he  eliaraelea  izeel  as  an 
"!i|)pe!al”  pre)ex!ss  eir  an  “e!.se;alatie)n” 
pre)ex!ss.  this  semantie;  elistineliem  eleies 
neit  alfe!e:t  the  aeliial  re!e|uire!me!nts  that 
wemlel  he  imjieiseel  em  se!rviex!rs. 
Fssemtially.  it  a  heirreiwe!!' he!lie!ve!S  thiit  ;i 
.seerviex!!'  maele  <i  mistake!  re!gareiing  the 
ewiiluatiem  eif  a  heirreiwe!!'  feir  ii  lei;!!! 
!!ieielifie;€!tiein  eiptiem.  the  heirrower  e:a!! 
i!ielie:<!te!  that  tei  the  serviexir.  The 
.serviexir  wemlel  he!  reuiuireel  tei  e!!isi!re! 
that  persenmel  eithea'  th;!!i  ihei.se  that 
!!!aele!  the  initial  eletereeiieiatiem  review 
the  heirreiwer’s  en  aheatiem  ;i!iel  eleUermine 
whe!the!r  tei  eifieir  the!  heirreiwe!!'  a  leiss 
!i!itigatiein  eiptiein.  The  Bureau  also 
he!lie!ve!.s  the  ti!!ii!ig  eil  the  lo.ss  !nitigatiei!i 
ji!'eiex!eli!!'e!s.  i!ie:lueling  the  appe!al 
|i!'eiex!s.s.  are  elear.  All  sue:h  ele!aellineis 
are  heiseel  on  whe!!  i!ifo!'!natio!i  is 
re!e:eiveel  eir  iireivieleel  by  a  .serviex!!'. 

Altheiugh  the  Bi!re!au  believes  theit 
serviexirs  shemlel  review  heirreiwe!!' 
appeials  a!iel  !nake  a  ele^enninatien! 
!'e!gc!!'eli!ig  whe!the!r  the  .se!!'vie;e!r  shall 
eiffe!!'  the  heineiwer  a  leiss  mitigatiein 
optiein.  the  Hureiau  eleielineis  tei  ei.stahlish 
guieleilineis  for  appeials.  As  .seit  feirth 
aheive.  the  Hureiau  helieveis  it  is 
apiireiprieite  tei  alleiw  inveisteirs  eir 
guaranteirs.  ine:lueling  meist  notably  the 
(kSFs  anel  FllA.  tei  eistcihlish  their  eiwn 
reiejuirememts  anel  tei  eleitermine  the 
eixtemt  tei  whie:l!  theiy  want  theise 
reiejuireimemts  tei  he  enleirexiahle  threiugh 
jirivate  litigatiein. 

Aexxirelingly.  the  Hureiau  finalizes 
S  1024.41  (h)  as  preipeiseiel.  with  mineir 
e:hanges  tei  refleieit  aeljustments  tei  the 
eleiaellineis  appliexihle  tei  1024.41 
geinerally.  as  eliseais.seel  aheive.  anel 
exirtain  nein-suhstantive  e-.hangeis  to 
e:l;u'ifv  thei  text.  Furtheir.  the  Hureiau 


finalizes  eximmeint  41(h)(:i)-l  as 
preipeiseel. 

41  (i)  Dnpliexitivei  Reiepieists 

Hreipei.seiel  ^1024.41(i)  wemlel  liiive 
el.irifieel  that  <!  seirviexir  is  einly  reiejiiireiel 
tei  exmijily  with  thei  reieinireiments  of 
jireipeiseiel  S  1024.41  feir  ;!  single 
eximpleitei  leiss  mitigcitiem  :ip|ilie:iitiem 
suhmitteel  by  a  horreiwer.  A  serviexir 
wemlel  neit  have  heien  reiejiiireiel  tei  eximplv 
with  the!  reieinireiments  eif  iireipei.seel 

1024.41  if  a  hein  eiwer  hael  preiviemslv 
tieiein  eiviiluateiel  feir  leiss  mitigatiein 
eiptiems  feir  the  heirreiweir's  meirtg.ige  leian 
fiexxmnt  by  that  seirviexir. 

In  the  preipei.sal.  the  HureicU!  steiteel  ihcit 
where!  servieang  was  transfeirreiei  after  thei 
heirreiwe!!'  reexiiveiel  a!!  e!vali!;iliein  ein  a 
exnnpletei  leiss  mitigatiein  apiilicatiem 
freim  the  transfereir  .serviexir.  the 
transferee!  seirviexir  .still  may  he  reieiuireiel 
tei  exim]ilv  with  the  reieinireiments  eif 
preipeiseel  ^  1024.41.  rliei  Hureiau 
heilieives  theit  whein  an  investeir  eir 
guarantor  is  Inmsfeirring  servienng  tei  ;i 
new  serviexir,  whie:!!  may  hiivei  heien 
elrivein  by  ;m  invest eir's  eir  gu.inmtor’s 
eleterminatiem  that  the  new  seirviexir  e:an 
hetteir  achieivei  leiss  mitigatiein  eiptiems 
with  heineiwers,  lieinxi weirs  shemlel  hei 
eililei  tei  reineiw  an  appliexitiein  feir  :!  lei.ss 
mitigatiein  eipliein  with  the  tnmsfeireiei 
serviexir,  snhjeiel  tei  the  ;i]i]ilie:ahlei 
eleiiiellineis  <mel  reieiuirements  in  jireijieiseiel 
§  1024.41. 

The  Hureiau  reieiueisteiel  eximmeint 
reigeneling  whetheir  ;i  horreiwer  shemlel  he 
entitleiel  tei  reineweiel  evalnatiem  feir  ;!  lei.ss 
mitigatiein  eijiliem  if  cin  appreipriate  time 
jieirieiel  hiis  jias.seel  sinexi  the  initiiil 
evalnatiem  eir  if  there  is  a  m.iteirial 
e;h;!!!ge!  in  the  heirreiweir's  earexunstanexis. 

A  exmsnmer  aelveieiate  e:oalitiein 
eximmenteel  that  serviexirs  shemlel  he 
reiejuireiel  tei  review  a  suhseiepient  lei.ss 
mitigcitiem  .suhmi.ssiem  when  a  heirrower 
has  eleimeinstrateiel  a  niciterial  e:h;mgei  in 
the  heirreiweir’s  finane:ial  eareannstanexis. 
Conveirsely.  a  traele  as.seie;iatiein 
supporteel  the  Hureau’s  preipeisal  stating 
that  it  wemlel  ensure!  that  aeleiejUcite  time 
anel  reisemrexis  are  eleiveiteiel  tei  horreiwers 
ajiplying  feir  thei  first  time  feir  a  lei.ss 
mitigatiein  eiptiem. 

A  nem-hcink  serviexir  stateiel  exine;ei!'n,s 
that  reiejuiring  review  eif  reineweiel 
a]i]ilie:atiems  wemlel  eihstriie;!  ci  serviexir’s 
aliility  tei  preiexieiel  with  an  ineivit;ihlei 
feireie:hi,su!'ei  sale.  Thei  eximmenteir 
ineliexiteiel  th;it  reineweiel  ci]i]ilie:atiems 
niciy  neit  iielually  relleie^  a  material 
e:hangei  in  the  heirreiweir’s  fin;me:i;!l 
e:ire:m!!stanexis  anel  may  einly  exmstitute 
a  strateigie:  atteimpt  tei  eleihiy  the 
foreeihisure  jireiexiss.  Thei  eximmenteir 
suggei.steel  that  if  a  serviexir  is  reiepiireiel  tei 
reivieiw  a  reineiweel  hiss  mitigatiein 
apjilieiatiein.  a  horreiwer  shemlel  have  a 


reistrieleiel  timei  peirieiel  feir  suhmitting 
sne:h  infeirmatiem  anel  a  seirviexir  shemlel 
einly  hei  reiejuireiel  tei  exmijily  with  em 
eix|ieieliteiel  reivieiw  jireiexiss.  iMmilly,  afteir 
Inrlheir  exmsidenitiein,  the  Hureiau 
heilieiveiel  il  iijijireijiriate  lei  elarilv  thei 
cijijiliexitiein  of  thei  hiss  mitigcitiem 
jireiexielures  if  .servienng  is  trimsfeirreiel  feir 
cl  heirreiweir’s  mortgage  hian  aexxmnt. 

The  HmeicUi  heilieiveis  that  il  is 
cijijirojiricilei  tei  limit  the  reiejuirements  in 

1024.41  tei  c!  reivieiw  eif  a  single 
exinijiletei  hiss  mitigeitiem  ajijiliexition. 
.Sjiecifiexilly,  thei  HureicUi  heilieives  that  a 
limitatiein  on  the  loss  mitigatiein 
jireiexielureis  tei  a  single  exinijihite  lo.ss 
mitigatiein  eijijiliexitiem  jireivides 
cijijireijiriate  inexintives  feir  horreiwers  tei 
siihmit  all  ajijireijiriate  infeirmatiem  in 
the  ajijilie:atiein  anel  alleiws  serviexirs  tei 
eleeliexite  reisemrexis  tei  reviewing 
ajijilie:atiein.s  meist  exijiahle  eif  suexxieieling 
on  hiss  mitigatiein  eijitions.  Further,  the 
Hureiau  is  exignizant  that  the  horreiweirs 
lUciy  jiursue  ci  jirivatei  right  of  ae;tiem  to 
enfeirexi  the  jireiexielureis  set  forth  in 
^1024.41  anel  signifiexmt  e:hcilleingeis 
eixist  tei  eleiteirminei  wheither  a  mateirial 
e:hcmgei  in  finane:ic!l  enrexnnstanexis  heis 
oexxirreiel  anel.  if  sei,  what  jireie'.eelureis 
shemlel  he  reiejuireiel.  Aexxirelingly.  the 
Hureiau  is  finalizing  the  rnlei  ;i.s 
jireipei.seiel. 

Tliei  Hureau  cigreies.  heiweveir.  thcit 
theirei  is  meirit  tei  jireivieling  ji!'eileie;tiems 
feir  a  heirroweir  that  has  hciel  ei  meiterial 
e:hangei  in  the  heirreiweir’s  fincmencil 
exreximstanexis  afteir  a  reivieiw  eif  an  inilicil 
hiss  mitigatiein  cijijiliexitiem. 

Aexxirelingly.  as  elisexis.seel  aheive  for 
^  1024..'t8(h)(2)(v),  .serviexirs  are  reiejuireiel 
tei  inijilement  jieiliexeis  anel  jireiexielureis  tei 
c!e:hieve  the  eihjeictive  eif  reviewing 
heirreiwers  feir  hiss  mitigation  ojitieins 
jmrsiiant  to  reejuiremeints  e.stahlisheel  hv 
an  eiwneir  eir  assignee  eif  a  mortgeigei  leian. 
The  Hureicm  uneler.slanels  from  emtreiae;!! 
that  many  eiwneirs  or  assigneies  eif 
meirtgage  leicins  reiejuirei  serviexirs  tei 
exinsieleir  material  e;hc!ngei.s  in  lincuienal 
enreximstanexis  in  exmneiction  with 
eivaluatiems  of  horreiwers  for  lei.ss 
mitigatiein  eijitieins  anel  seirviexir  ]iolie:ieis 
anel  jireiexielureis  mu.st  he  eleisigneel  tei 
inijihiment  theise  reiejuirements. 

Fiiicilly.  the  Hureiau  heilieives  that  it  is 
ajijireijiriate  tei  e;hi!'ify  the  ajijiliexitiein  eif 
the  reiejuirements  eif  4?  1024.41  whein 
.servicing  for  a  meirtgcige  leicUi  hcis  heien 
tremsferreel.  As  .set  feirth  in  the  jireijiei.sal, 
a  transfeireiei  serviexir  wemlel  have  heien 
reiejuireiel  tei  exmijily  with  the 
reiejuireiments  off?  1024.41. 
neitwithstaneling  wheither  a  heirreiwer  has 
reiexiiveiel  a  eleiterminaliein  ein  a  exinijihitei 
lo.ss  mitigatiein  cijijiliexition  from  ei 
transfeiror  serviexir.  To  the  extent  that  an 
eivaluatiem  feir  a  lei.ss  mitigation  ojitiem  is 
in  jireiexiss  with  a  transferor  .serviexir,  hut 
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a  lK)rn)\v(;r  has  not  finaliztul  an 
agreeiiKMit  on  a  loss  mitigation  option, 
th(!  llnnuin  believes  it  is  a|)])roi)riat(!  for 
a  transleree  servicer  to  (:om|)ly  with  tin; 
loss  mitigation  proc(ulnres,  including 
r(;viewing  a  l)orrow(;r  again  for  all 
available  loss  mitigation  options. 

The  Bunian,  therefore,  has  added 
comments  41(i)-l  and  41(i)-2  to  clarifv 
a  transf(!re(!  servicca  's  obligations  in 
connection  with  a  .servicing  transfer  for 
a  borrower  that  has  submitted  a  loss 
mitigation  application.  (Comment  41(i)- 
1  ])rovides  that  a  transferee  servicer  is 
nupiinul  to  comply  with  the 
nuinirements  of  §  1024.41  regardle.ss  of 
whether  a  borrower  received  an 
evaluation  of  a  complete  loss  mitigation 
a])plic:ation  from  a  transferor  servicer. 
Further,  comment  41(i)-l  states  that 
documents  and  information  transferred 
from  a  transferor  servicer  to  a  transferiu; 
.servicer  may  constitute  a  loss  mitigation 
ai)i)lication  to  the  transferee  .servic:er 
and  may  cause  a  transferee  .servicer  tt) 
be  recpiired  to  comply  with  the 
re(|nirements  of  *^1024.41  with  re.s])ect 
to  a  borrower’s  mortgage  loan  account. 
(Comment  41(i)-2  states  that  a  transferee 
servicer  must  obtain  documents  and 
information  submitted  by  a  borrower  in 
connection  with  a  loss  mitigation 
a|)i)lication  ])ending  at  the  time  of  a 
.servicing  transfer,  consistent  with 
policies  and  procedures  adopted 
pursuant  to  §  1024.38,  and  nm.st 
continue  the  evaluation  of  a  complete; 
loss  mitigation  application  to  the  extent 
practicable.  Comm(;nt  41(i)-2  further 
provides  that  for  purposes  of 
1024.41(e)(1).  1024.41(f).  1024.41(g), 
and  1024.41(h).  a  transferee  servicer 
mn.st  consider  documents  and 
information  received  from  a  transferor 
.servicer  that  constitute  a  complete  loss 
mitigation  apjilication  for  the  transferee 
.servicer  to  have  been  received  by  the 
tran.sfer(;e  .s(;rvicer  as  of  the  date  such 
documents  and  information  were 
provided  to  the  transferor  servicer.  The 
jHirpose  of  this  clarification  is  to  ensure 
that  a  servicing  transler  does  not  have 
the  con.s(;(juence  of  de])riving  a 
borrower  of  protections  to  which  a 
borrower  was  entitl(;d  from  the 
transferor  servicer  in  accordance  with 
the  re(|nirement.s  of  ^  1024.41. 
Acc:ordingly.  the  Bureau  finalizes 
1024.41  (i)  as  pro])o.s(;d.  The  Bureau 
finalizes  the  comments  to  S  1 024.41  (i)  to 
clarify  the  impact  of  the  r(;(inin;ments  in 
^1024.41  in  connection  with  servicing 
transfers. 

41  (j)  Other  Liens  (Withdrawn) 

Proposed  ^1 024.41  (j)  would  have 
r(;(]nir(;d  anv  servicer  that  receives  a 
com])lete  loss  mitigation  application  to 
determine  if  anv  other  servicers  service 


mortgage  loans  that  have  senior  or 
subordinate  liens  encumbering  the 
l)roperty  that  is  the  subjection  of  the 
loss  mitigation  application  within  .1 
days.  If  a  service;!’  d(;t(;rmin(;s  that  any 
other  servicers  .service;  a  mea  tgage  le)an 
fe)r  the  ])re)pe;rty.  the;  .se;rvie:e;r  weenlel  be; 
re;ejnire;el  te)  preeviele  the;  le)s.s  mitigatie)n 
<ipplie:alie)n  re;e:e;ive;el  fre)m  the;  beerreewer 
te)  the;  e)the;r  .se;rvie:e;r.  This  pre)visie)n  w;is 
inte;nele;el  te)  re;einire;  se;rvie:e;r.s  e)f  e)the;r 
liens  that  were;  ne)t  the;  eeriginal  reeapient 
te)  be;e:e)me;  engageel  in  the  le).s.s  mitig:itie)n 
evalnatie)!!  ])re)e;e;.s.s  by  re;eiuiring  .sue:h 
.se;rvie:e;rs  te)  ai)ply  the;  le).ss  mitigatie)n 
pre)e:e;elure;s  te)  le).ss  mitigatie)n 
a])])lie;atie)ns  re;e:eive;et  fre)m  othe;r 
.se;rvie:er.s  e)n  behalf  of  the  be)rre)we;r. 

Ninne;re)u.s  e;e)mme;nte;r.s,  inedueling 
large  biinks,  e;e)mmnnity  banks,  eaeelit 
unie)n.s,  their  respe;ctive  traele 
as.se)e:iatie)ns,  the  GSEs,  a  law  firm,  anel 
a  he)nsing  finane:e;  age;ne;y,  e)bje;e;te;d  to 
the;  preepo.seel  rule.  These  e;e)mme;nters 
stateel  that  the;  ])re)pe).se;et  rule  rai.se;s 
signifie;;mt  e;e)ne:e;rn.s  re;gareling  e:e)nsnme;r 
welfare;,  b’irst,  the  re;einire;el  tnmsmittal  of 
be)rre)we;r  ])e;rse)nal  infe)rmatie)n  ameeng 
se;rvie:e;r.s  niise;s  signifieamt  |)rivae:v 
e:e)ne;e;rn.s  for  be)rre)we;r.s.  ,Se;e:e)nel, 
be)rre)we;r.s  that  are;  e:iirre;nt  e)n  e)the;r 
me)rtg;ige;  leeans  may  be;  h;irme;el  bv 
re;e|niring  infe)rmiitie)n  sharing  ame)ng 
meertgage;  .se;rvie:e;r.s.  Fe)r  e;xinnple;.  a 
be)rre)wer  that  is  e:eirre;nt  e)n  a 
snbeereliniite;  lien  MFLOO  that  is  ne)t  fully 
ntilize;el  niay  finel  that  the;  IIFLOO  line; 
has  be;e;n  freezen  e;ven  though  the; 
be)rre)we;r  e;xi)e;e:t.s  te)  ne;e;el  te)  elraw  e)n  the 
aelelitie)nal  e;re;elit  that  we)nlel  hiive  been 
available.  Thirel,  .se;rvie:e;rs  wonlel  be; 
re;eiuire;el  to  unele;rtake;  the;  e;x])e;n.se  e)f  a 
title;  .se;are:h  to  identify  other  lieais,  the 
e:e).sts  for  whie:h  weenlel  be  passeel  on  te) 
a  be)rre)we;r,  e;ve;n  the)ugh  a  t)e)rre)we;r 
likely  knows  whether  anothe;r  lien  emel 
.se;rvie:e;r  erxist. 

Ce)mmente;rs  al.se)  stateel  that  servie:e;rs 
ce)nlel  not  re;a.se)nably  e;omply  with  the 
pro])o.se;el  rule.  Servie;er.s  inelie;ateel  that 
they  e;oulel  not  ielentify  whe;the;r  othe;r 
meertgage;  liens  exist  freem  a  title;  se;are:b 
within  .')  elays.  A  small  eaeelit  nnie)n 
ce)nm)e;nte;el  that  eae;elit  nnie)n.s  lae;k  the; 
expertise,  staffing,  anel  training  te) 
e;n.snre;  e:e)m])li<me:e;  with  the; 
re;eiuire;me;nt.  (a)nnne;nte;r.s  alse) 
ielentifieel  e)ther  e)pe;ratie)nal  j)re)ble;m.s, 
inedueling  ele;lays  ;mel  le)gi.stie:al  |)re)ble;m.s 
ielentifving  ap])re)j)riate;  pe;r.se)nne;l  te) 
re;e:e;ive;  le)s.s  mitigatie)n  applie:atie)n.s  at 
e)tbe;r  .se;rvie:e;rs,  ienel  pre)ble;m.s  re;l<iting  te) 
e;xe:hanging  ])e)tentialty  ])re)prie;tary 
infe)rmatie)n  relating  te)  e:e)lle;e;ting 
infe)rmatie)n  lor  a  le).ss  mitigatie)n 
applie;atie)n. 

(a)mme;nter.s  sngge;.ste;el  eliffe;re;nt 
ai)})re)ae:he;s  fe)r  inve)lving  .se;rvie:e;r.s  of 
other  me)rtgage  liens  in  loss  mitigiition 


e;valnatie)ns.  A  finane;ial  inelnstry  traele 
a.sse)e:iatie)n  sugge;.sle;el  theit  the;  Bnre;au 
re;e]uire  se;rvie:e;rs  te)  infe)rm  be)rre)we;rs 
that  they  may  wish  to  e:e)ntae:t  a  se;rvie:e;r 
fe)]’  ane)the;r  me)rtgage;  le)im  te)  e)t)tain  ;m 
e;valnalie)n  fe)r  a  le).ss  mitigatie)n  e)])tie)n. 
Ane)the;r  inelnstry  e:e)nnne;nte;r  .sngge;ste;el 
that  the;  Bureau  speense)!'  a  elatabeise  fe)r 
e;xe:himging  lie;nhe)leter  infe)rmatie)n  anel 
submitting  anel  .ste)ring  be)rre)we;r 
applie;alie)ns.  luirther,  a  consumer 
aelve)e:ate;  e;e)alitie)n  sugge;.ste;el  that  the; 
Bureau  im])le;me;nt  re;e|nire;me;nts 
re;gareling  re;-snbe)relin;itie)n  of  a  jnnie)r 
lie;n  after  <i  le)an  moelifie:atie)n. 
Spe;e:ifie;ally.  the;  e:e)mme;nte;r  states  that  a 
.se;rvie;e;r  sheeeilel  be;  re;e]nireel  te)  ,se;eaire;  a 
re;-sube)rdination  of  a  junie)r  lien  to  a 
me)elifie;el  me)rtgage  loan  .se;e:nre;el  by  a 
.se;nie)r  lien.  The  e:omme;nter  fnrthe;r 
.state;.s  that  a  service;!’  should  be 
pre)hibite;el  from  rejeeeding  a  le)a!i 
!noelifie;atie)n  e;ven  where;  a  title;  i)roblem 
e;xi.sts  or  where  ane)the;!’  lieeiheeleler 
refuses  te)  re;-si!be)!’elinate;  its  lien  te)  a 
!ne)elifie;el  !ne)!’tgage  le)an. 

Se)!ne  of  the  enost  elifficnlt  le).s.s 
enitigatie)!)  sitnatie)n.s  for  e:e)n.si!!ne;rs  anel 
e)wne;r.s  or  as.sig!ie;e;s  e)f  eneertgage  le)a!i.s 
i!ive)lve;  ])!’e)pe;!’tie;.s  seeaereel  bv  mnlti))le; 
!ne)!’tgi!ge  lieeis.  Lee.ss  enitigatie)!!  e)i)tie)ns 
fe)!’  .si!e:h  p!’e)j)e;!’tie;s  e:<!!i  be;  .sig!iifie:i!!itlv 
i!npe;ele;el  e)!’  elelayeel  be;e’,ause;  e)f 
n!ise:e)i!mmnie:i!lie)!is.  lae:k  of 
e:e)e)reli!iatie)!i.  a!iel  eliffe!!’i!ig  inte;!’e!sts 
a!!U)!ig  .se;!’vie;e!rs  e)f  se!!iie)!’  anel 
snbe)!’eli!!ate;  lieeis.  As  the  Bure;;!!!  stateel 
i!i  the;  p!’e)])e).sal.  when  .se;!’vie:e;!’.s  he)lel  a 
.se;e:e)!iel  lie;!!  that  is  be;hinel  a  first  lie;!i 
e)W!ie;et  bv  e!  elifferent  e)W!ie;!’  eer  a.ssig!U!e!, 
e)!ie  .sti!ely  has  fe)nnel  a  le)we!’  like;lihe)e)el 
e)f  lie]i!ielation  a!iel  !ne)elifie:atie)!i.  anel  a 
higher  like;libe)e)el  of  i!!ae:tie)n  by  a 
serviea;!’.  .Si)e;e:ifie:all v.  “lie]i!ietatie)n  anel 
enoelificatie)!!  of  se;e:uritizeel  first 
neortgages  are  80  pere:e!it  [to]  70  pe!re:ent 
le;.ss  likely  respeedively  aeiel  ne)  ae;tie)!i  is 
13  ])e!’e:e;nt  more;  likely  whe!i  the; 
,se;rvie;e;r  e)f  that  .se;ci!ritize;d  first 
mortgeige;  holels  on  its  portfolio  the; 
.se;e:onel  lie;!i  attae:he;el  to  the;  first 
!!!e)!’tgage;.” 

'I’lie  Bureau  ])!’e)pe).se;el  §1024.41(j)  to 
re;eiui!’e;  se;!’vie:e;!’.s  te)  e:e)e)!’eli!iate;  e)!i 
e;valnation.s  e)f  t)e)r!’e)we;!’s  tor  le).ss 
!nitigatie)!i  e)i)tie)!is.  fle)we;ve;r, 
e:e)!!n!ie;!ite;!’.s  have;  iele;!ififie;el  signifieaeeif 
e:e)!ie:erns  with  the;  !’e;e]ni!’e;!ne;!it  as 
pre)])ose;ei.  Feer  exam])le;,  with  !’e;.spe;e:t  te) 
p!’iv;!e:y  e:e)!ie;e;!’ns,  the;  Bin’e;an  e)t).se;rve;el 
i!i  the;  propee.sal  that  the;  (h’a!!i!n-f,e;ae:h- 
Bliley  Ae:t  as  imi)le;!ne;!ite;el  by 
Re;gnlatie)!i  P  eliel  !ie)t  !’e;e]ni!’e;  preevisie)!! 
e)f  a!!  initial  ne)tie:e;  aeiel  e)j)t-e)ut  i!i 


'“'■.SuDiit  A^arwiil  at  al..  Second  Liens  end  the 
Holdup  Prol)lein  in  L'irsI  Moi1i’(i<i(^  Henepfdiotion 
14.  20!  I),  ovnikihle  at  iivnilnl)lo  at  blip:// 
ssrn.coin/(ihslnicl=2l>22ril)  I . 
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connection  with  pujviding  the  loss 
mitigation  application  snhinitttul  by  a 
borrower  to  another  servicer  under  the 
excej)tion  set  fortli  in  12 
101  (i.l  .'>(a)(7).  1  lowever, 
notwithstanding  that  .servicers  may 
provide  personal  intormation  to 
additional  stii  vicers  pnrsnant  to 
applicable  law.  the  Hnrcian  finds 
persuasiv»?  the  concmns  rai.sed  by 
servicers  with  r(!spect  to  the  potential 
privacy  implications  n^garding  the 
circnlation  of  borrower  |)er,sonal 
information  among  servicers. 

In  light  of  the  comments,  the  Hurcuni 
has  determined  to  withdraw  the 
substance  of  proposed  ^  1024.41  (j).  The 
Bureau  is  recpdring  that  a  .servicer 
inform  a  borrower  in  the  notice  required 
by  §  1024.41  (hK2Ki)(B)  that  the 
borrower  shoidd  consider  contacting 
servicers  of  any  other  mortgage  loans 
secured  by  the  same  property  to  di.scnss 
available  loss  mitigation  ojjtions. 
Although  a  servicer  is  not  retiuired  to 
comply  with  the  recpnrements  that 
would  have  been  implement(!d  by 
propo.sed  1 024.41  (j),  the  Bureau 
l)(!liev(!s  that  borrowers  shonld  he  awan; 
of  the  potential  complications  to 
achieving  a  lo.ss  mitigation  option  in 
situations  wlnat!  multiple  Hems  exi.st. 

41  (j)  .Small  .S(!rvic(!r.s 

As  |)revion.sly  .stated  above,  the 
propo.sed  rule  a])plied  all  of  the  lo.ss 
mitigation  provisions  to  small  servicers. 
For  the  reasons  pnu'ionslv  discns.sed 
with  r(!sp(;ct  to  §  1024.30.  the  Bureau 
has  concluded  that  the  available 
evidence  indicates  that  the  concerns 
underlying  the  loss  mitigation 
jirovisions  arise  in  the  context  of  larger 
.servicers  and  that  the  benefits  of 
applying  all  ofthe.se  recpdnmients  to 
small  servicers  who  service  loans  they 
or  an  affiliate  own  or  originated  may  not 
he  jnstified  by  the  burdens  on  these 
small  servicers. 

'fhen;  are.  however,  two  (denumts  of 
the  lo.ss  mitigation  rides  that  the  Bureau 
believes  should  be  apiilied  across  all 
servicers.  First,  new  §  1024. 41(j)  states 
that  a  small  servicer  is  riupdriHl  to 
comjily  with  recinirements  similar  to 
those  in  ^  1024.41(f)(1)  by  not  making 
the  first  notice  or  filing  re(]nired  for  a 
foreclosure  process  unless  a  borrower  is 
more  than  120  days  delinijiient.  .Second, 
a  small  servicer  shall  not  jiroceed  to 
foreclosure  judgment  or  order  of  sale,  or 
conduct  a  foreclosure  sah;.  if  a  borrower 
is  performing  pnrsnant  to  the  terms  of 
an  agreement  on  a  lo.ss  mitigation 
option. 

The  Bureau  has  no  reason  to  believe 
that  any  small  servicers,  servicing  loans 
thev  or  an  affiliate  owns  or  originatixl, 
in  fact  commence  foreclosure  before  a 


borrower  is  at  least  120  davs  delinquent 
or  either  commence  a  foriiclosnre 
process  or  conduct  a  foreclosure  .sale  if 
a  borrower  is  pmforming  under  an 
agreed-npon  loss  mitigation  jirogram. 
Nomitheless.  the  Bnrixui  bidieves  the.se 
])rotections.  which  are  discns.sed  in 
more  detail  above,  are  such  essential 
standards  that  all  borrowers  shonld 
understand  that  they  are  entitled  to 
protection  from  consumer  harms 
relating  to  dual  tracking 
notwithstanding  the  size  of  the  .servicer. 
The  Bureau  believes  that  imposing  oidy 
these  limited  reipdriMnents  on  small 
.servicers  criuites  iiasily  nniler.stood  and 
clearly  imjilemented  consumer 
])rotections  while  approjiriately 
calibrating  the  burdens  that  small 
.servicers  may  incur. 

Supplement  1  to  Bart  1024 

As  di.scnssed  throughout  in  this  part 
VI,  .Section-by-.Section  Analysis,  the 
Bnrium  is  adopting  a  number  of 
comments  that  are  the  Bureau’s  official 
interpretations  to  specific  Regulation  X 
jirovisions.  In  addition  to  these  specific 
comments,  the  Bureau  is  adopting  fivi; 
comments  of  general  a])])licahility  to  the 
Bureau's  official  interpnitations  of 
Regulation  X.  (Comment  I-l  jirovides 
that  the  official  Bureau  int(!r|)retations 
in  .snp])lement  I  to  part  U)24  is  the 
primary  vehicli;  by  which  the  Bureau 
issues  official  interpretations  of 
Regulation  X.  and  that  good  faith 
compliance  with  tlu;  official  Bureau 
interpretations  affords  ])rotection  from 
liability  under  section  lt)(b)  of  the  Real 
Estate  .Settlement  Broi:edures  Act 
(RESBA). 

(iomment  1-2  provides  that  riKjuest  for 
an  official  intei'iiretation  shall  be  in 
writing  and  addressed  to  the  Associate 
Director,  Research.  Markets,  and 
Regulations,  BuriJau  of  (Consumer 
Financial  Protection,  1700  G  Street, 

N\V.,  Washington,  DC  20,'5.^2.  The 
requests  shall  contain  a  comiilete 
statement  of  all  relevant  facts 
concerning  the  i.ssne,  including  coj^ies 
of  all  ])ertinent  documents.  Excejit  in 
unusual  circum.stanciis,  such  official 
interjiretations  will  not  he  issued 
se])aratel\M)ut  will  he  incorporated  in 
till!  official  commentary  to  this  part, 
which  will  be  amendiul  periodically.  No 
official  interpretations  will  be  i.ssued 
a])proving  financial  institutions’  forms 
or  statements.  This  restriction  does  not 
a])i)ly  to  forms  or  .statements  whose  n.se 
is  reijuiriKl  or  sanctioned  hv  a 
government  agency. 

Ciomment  1-3  jirovides  that  unofficial 
oral  interpretations  may  be  provided  at 
the  discretion  of  Bureau  staff.  Written 
reipiests  for  such  inteiqinitations  should 
he  sent  to  the  addniss  set  forth  for 


official  interpretations.  Unofficial  oral 
interpretations  ]jrovide  no  protection 
under  section  lh(b)  ofRE.SPA. 

Ordinarily,  staff  will  not  issue  unofficial 
oral  interpriitations  on  mattins 
adeipiately  covered  by  this  ])art  or  the 
official  Bureau  interjinUalions.  The 
Bureau  jiroposed  I-l  through  1-3  in  the 
21)12  RE.SPA  .Servicing  Proposal.  Having 
received  no  comments  on  ])roj)o.sed  1-1 
through  1-3,  the  Bureau  adopts  I-l 
through  1-3  as  proposed. 

'I’he  Bureau  is  adopting  comment  1-4 
to  ])rovide  instructions  on  rules  of 
construction  applicable  to  the 
comments  set  forth  in  .Sui)])lement  I  to 
Part  1024 — Official  Bureau 
Interpretations.  (Comment  1-4  provides 
that:  (1)  lists  that  ap])ear  in  the 
commentary  may  he  exhaustive  or 
illustrative;  the  a])])ropriate  con.struction 
should  he  clear  from  the  context.  In 
most  cases,  illu.strative  lists  are 
introduced  by  phra.ses  such  as 
“including,  but  not  limited  to,”  “among 
otluM'  things,”  “for  examjile.”  or  "such 
as”;  and  (2)  throughout  the  commentary, 
reference  to  “this  sei;tion”  or  “this 
paragraph”  means  the  .section  or 
paragra|)h  in  the  regulation  that  is  the 
subject  of  the  comment.  The  Bureau  is 
also  ado])ting  comment  l-.'i  to  explain 
that  each  comment  in  the  commentarv 
is  identified  by  a  number  and  the 
regulatory  .section  or  ))aragra])h  that  the 
coimmmt  intmprets  and  that  the 
comments  are  designated  with  as  much 
s])ecificity  as  ])o.ssihle  according  to  the 
|)articnlar  regulatory  provision 
addressed.  Although  the  Bureau  did  not 
])ropo.se  comments  1-4  and  l-.'i.  the 
Bureau  believes  that  adojiting  these 
comments  in  the  final  rule  promotes  the 
projier  use  of  commentarv  the  Bureau 
lias  set  forth  in  Supplement  I  to  jiart 
1024. 

Legal  Authority 

As  discu.ssed  in  part  V  (Legal 
Authority),  section  10(a)  ofRE.SPA 
authorizes  the  Bureau  to  make  such 
reasonable  interpretations  ofRE.SPA  as 
may  be  necessary  to  achieve  the 
consumer  protection  iiui'iioses  of 
RESPA,  and  section  10(b)  ofRE.SPA 
provides  that  good  faith  compliance 
with  the  interpretations  affords  .servicers 
])rotection  from  liability. 

Ajipendix  MS 

(iurrent  a])])endix  M.S-1  to  part  1024 
contains  a  model  form  that  a  .servicer 
could  use  in  connection  with  jiroviding 
a  loan  applicant,  at  the  time  of 
a])])lication.  information  about  whether 
.servicing  of  the  loan  such  apjilicant  is 
apjdying  may  be  assigned,  sold,  or 
transferred  at  anv  time  while  the  loan  is 
ont.standing,  as  required  bv  current 
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S  1024.21  (b)  and  (c).  Curront  ai)j)ondix-  inn 
MS-2  to  part  1024  contains  a  inodol  nla 

li-oin  that  a  snrvicnr  could  usi;  in  inv 

connection  with  providing  a  horniwnr  ini 
witli  iniorination  related  to  servicing  eo' 

transfers,  as  reiiuired  hy  current  if 

§1024.21(dKlKi).  The  Hnreau  proposed  tlu 
to  inodiiV  the  current  model  lorin  that  ‘  li 
a  servicer  could  use  in  connection  with 
providing  a  borrower  with  iniorination  i' 
rolateil  to  servicing  translers  in  current  - 

appendix  MS-2.  Additionally,  the 

Hnreau  pro]K)sed  adding  lour  niodel 
forms  that  a  servicer  could  use  in 
connection  with  jjroviding  a  borrower 
with  information  related  to  force-jdaced 
insurance  that  would  have  been 
reiiuired  hy  projiosed  §§  l()24.:i7(cK2). 
(d)(2)(i)  and  (ii).  or  (eK2),  as  applic:ahle.  ^ 
in  proposed  appendix  MS— 3  to  part 
1024,  and  atlding  five  model  clau.ses  A 

that  a  servicer  could  use  in  connec.tion  K 
with  providing  delimpient  horniwers 
with  information  about  lo.ss  mitigation 
ojitions,  toreclosures.  and  housing  j 

c.ounselors  that  would  have  been 
nupiired  hy  jiioposed  §  1024.:}0(h)  m  ^ 

jiroiiosed  appendix  MS-4  to  jiart  1024. 

\n  adojiting  the  final  rule,  the  Bureau  , 
has  organized  current  appendix  MS-1 .  , 

revised  appendix  MS— 2,  and  new  i 

aiiiiendii-.es  MS-:i  and  4  under  the 

heading ‘‘Ai)i)endix  MS.” 

'I’he  Bureau  also  proimsed  ollic.ial 
commentary  to  iirovide  general 
instructions  on  how  to  use  model  loiins 
and  clauses  in  appendix  MS. 

Specafically.  jiroposed  tumnnenl  1  to 
ajipendix  MS  would  have  oxiilained 
that  appendix  MS  contains  model  foims 

and  clauses  for  mortgage  servicing 

disclosures,  and  that  each  such  model 
form  or  clause  is  designated  for  use  m 
a  particular  set  of  circumstances,  as 
indicated  hy  the  title  of  such  model 
form  or  clause.  Proposed  comment  1  to 
appendix  MS  would  have  additionally 
clarified  that  although  a  ser\'ic:er  is  n()t 
recpiired  to  u.se  such  model  forms  and 
clauses,  a  servicer  that  uses  them 
projjerly  will  he  deemed  to  he  in 
compliance  with  the  regulations  with 
regard  to  the  disclosure  recpiirements 
connected  with  such  model  forms  and 
clauses.  Proposed  comment  1  to 
ajijiendix  MS  would  have  exjilained 
that  to  use  such  forms  and  clauses 
approiiriately.  information  recpiired  hy 
regulation  must  he  set  lorth  in  the 
disclosures.  ProjKised  comment  2  to 
appendix  MS  would  have  explained 
that  servicers  may  make  certain  (.hanges 
to  the  format  or  content  ol  the  model 
forms  and  clauses  and  may  delete  any 
disclo.snres  that  are  inapplu:ahle 
without  losing  the  protection  from 
liability  so  long  as  those  changes  do  not 
affect  the  substance,  clarity,  or 


meaningful  seciuenc.e  of  the  torms  and 
clauses,  and  that  servicers  making 
revisions  to  that  effect  will  lose  their 
l)rotection  from  civil  liability.  Propo.sed 
comment  2  to  ajipendix  MS  also  would 
have  jirovided  examjiles  of  changes  that 
the  Bureau  considered  accejitahle 
changes. 

The  Bureau  solicited  comments  mi 
the  ajiiirojiriateness  of  jirojiosing  ofticial 
commentary  to  jirovide  general 
instructions  on  how  to  use  model  iorms 
and  clauses  in  apjiendix  MS  to  jiart 
1024.  No  comments  were  received  on 
either  the  substance  of  the  jirojiosed 
commentary  or  the  ajiiirojiriateness  ot 
using  them  to  jirovide  general 
instructions  on  how  to  use  model  iorms 
and  clauses  in  ajijiendix  MS  to  jiart 
1024. 


Apjiendix  MS-2— Model  Form  for  jj, 

Mortgage  Servicing  Transfer  Disclosure 

Ajipendix  MS-2  to  jiart  1024  sets  Ic 

forth  the  format  for  the  servicing  m 

transfer  disclosure  required  jiursuant  to  Ji 
section  (i(aK3)  of  RESPA  and  jirojiosed  c, 
§  1024.33(h)(ri).  The  Bureau  jirojiosed  to  c 
revi.se  the  model  form  in  ajijiendix  MS-  B 
2  to  significantly  reduce  the  length  oi  h 
the  reijuired  disclosure  to  horroweis  in  j' 
connection  with  mortgage  servicing  i 

transfers.  As  di.siiusseil  helow,  the  i 

Bureau  is  adojiting  apjiendix  MS-2  t 

suhstantially  as  jirojiosed,  excejit  as  e 

otherwise  noted.  • 

In  its  jirojiosal.  the  Bureau  observed  j 
that,  unless  a  transferor  and  transleree  , 

servicer  coordinate  to  Jirovide  a 

i-.onsolidated  disclosure,  a  borrower  will 
rec;eive  suhstantially  similar  disclosures 
in  the  form  of  ajijiendix  MS-2  from  both 
a  transferor  servicer  and  a  transferee 
servicer.  The  Bureau  is  concerned  that 
the  volume  of  the  disedosure  may 
overwhelm  borrowers,  who  will  not 
focus  on  the  information  set  lorth  in  the 
form,  while  also  imjiosing  a  burden  on 
servicers  to  jirovide  lengthy  and 
unneces.sary  disclosures.  Thus,  the 
Bureau  jirojiosed  to  streamline  the 
language  of  the  model  form  to  focus  on 
only  the  elements  of  information  that  a 
borrower  needs  in  connec.tion  with  a 
mortgage  servicing  transfer,  sjiecifically 
(1)  the  date  of  the  transfer,  (2)  contact 
information  for  the  transferor  servicer. 

(3)  ciintact  information  lor  the  transleree 
servicer,  (4)  ajijilicahle  dates  lor  when 
each  of  the  servii:ers  will  hegin  or  cease 
to  accejit  jiavments.  (.'S)  the  imjiact  oi  the 
transfer  on  anv  insurance  products  and 
;s  (())  a  statement  that  the  transfer  does  not 
otherwise  affect  the  terms  or  conditions 
of  the  mortgage  loan. 

'fhe  Bureau  jirojiosed  to  remove 
significant  di.sc.ussion  in  the  model  lorm 
)t  regarding  the  comjilaint  re.solution 
jirocess  and  the  horrower’s  rights 


Jiursuant  to  RESPA.  Two  consumer 
advocaev  groujis  submitted  comment 
reijuestiiig  that  the  Bureau  not  remove 
information  about  a  horrowei  s 
comjilaint  resolution  rights  under 
RESPA.  For  the  reasons  discussed  in  the 
section-hv-section  analysis  ol 
§1024.33(hK4)  ahove,  the  Bureau  is 
omitting  language  ahout  comjilaint 
resolution  from  ajijiendix  MS-2. 

The  Bureau's  jirojiosed  amendments 
to  ajijiendix  MS-2  also  would  have 
omitted  language  inlorming  horrowers 
of  the  jirohihition  in  RESPA  section  (i(d) 

(as  imjilemented  through  current 
§  l()24.21(d)(.'i)).  Apjiendix  MS-2 
currently  informs  horrowers,  in  general, 
that  pursuant  to  RESPA  section  b, 
during  the  (iO-day  period  following  the 
effective  date  of  ihe  transfer  of  the  loan 
servicing,  a  loan  jiayment  received  hy 
the  borrower's  old  servicer  hefoie  its 
due  date  may  not  he  treated  hy  the  new 
loan  servicer  as  late,  and  a  late  fee  may 
not  he  imjiosed  on  the  horrower.  Ujion 
further  consideration,  and  in  light  ot 
comment  received  with  resjiect  to  the 
comjilaint  resolution  statement,  the 
Bureau  Believes  this  information  .shouhl 
he  retaineil  in  ajijiendix  MS-2  because 
the  Bureau  believes  information  ahout 
misdirected  jiayments  is  uniijuely 
relevant  to  horrowers  during  a  servicing 
transfer  (unlike  the  comjilaint  resolution 
statement,  which  the  Bureau  believes 
should  he  made  availahle  to  horrowers 
in  circunnstances  that  do  not  necessaiily 
dejiend  on  the  transfer  of  servicing). 
Additionally,  in  light  of  its  brevity,  the 
H  Bureau  does  not  believe  its  inclusion 
s  will  significantlv  add  to  the  length  of 
the  form.  While  the  Bureau  did  not  test 
this  statement,  the  Bureau  does  not 
believe  it  is  likely  to  cause  confusion  or 
jiresent  comjirehension  prohlems  in 
light  of  its  simjilicity  and  hecau.se  it 
la  includes  language  suhstantially  similar 

I  to  what  ajijiears  in  the  current  model 
form.  Accordingly,  the  Bureau  has 
retained  the  suhstanc;e  ot  the  c.urieiit 
statement  ahout  late  jiayments  and  has 

II  omitted  the  jirefatory  language  ahout  a 
a  borrower's  rights  under  RESPA  section 

(i  with  a  more  general  statement. 

Iv  The  Bureau  has  amended  existing 

language  in  the  statement  that  explains 
that  a  jiavinent  received  ‘‘heiore  its  due 
ree  date"  would  not  he  treated  as  late  to 
1  '  more  acc.uratelv  relied  the  retjnirenient 
ise  in  §  l()24.33(c)(l).  The  language 
the  ajijiearing  in  the  niodel  form  now 
id  jirovides,  ‘'Under  Federal  law,  during 
not  the  (iO-day  jieriod  following  the  eifective 
ins  date  of  the  transfer  of  the  loan  servicing, 
a  loan  pavmeiit  received  hy  your  old 
servicer  on  or  before  its  due  date  may 
oriii  not  he  treated  hy  the  new  servicer  as 

late,  and  a  late  fee  may  not  he  iiiijiosed 
on  von.” 
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donsunuir  t(istin<>.  'I’o  t(!sl  oonsumer 
(;oinj)rehonsion  ol  the  reviscul  model 
lorm  proposed  hv  the  Oureaii,  the 
Bureau  contracted  with  Macro  to 
conduct  eight  (|ualitative  iutm  views 
during  one  round  of  consumer  testing  in 
the  Bliiladcdpliia,  Beuusvlvania  ar(!a  on 
November  7.  2012.  Alter  rinuling  the 
notice,  all  participants  understood  that 
they  would  have  to  .send  their  pavments 
to  a  diflerent  servicer  alter  the  date 
listcul  in  the  notice.  All  participants  saw 
the  contact  iiddrmation  for  both  the 
transferor  and  transferee  servicers.  Most 
|)artici pants  also  inuhastood  the  basic 
relationship  between  a  lender  ami  a 
servicer. 

During  this  round  of  testing,  the 
Bureau  was  interested  in  whether 
participants  |)referred  a  form  that  listed 
the  transferor  and  transleree  .ser\'ii;er 
contact  information  in  a  side-by-side 
fa.shion.  as  opposcul  to  a  vertical  fashion, 
as  the  form  ])roposed  by  the  Bureau 
would  have  b(;en  formatted.  'I'lie  Bur(!au 
exp(!cted  that  listing  the  transferor  and 
transfenM!  servicers  in  a  side-bv-side 
fashion  would  enhance!  consumer 
compnibension  of  who  the  old  and  new 
.s(!rvic(!rs  an!.  To  t(!st  this,  tlu!  Macro 
showed  |)articipants  the  original  notice! 
(Ve!rsie)n  A)  anel  askeul  |)artie:i pants  <i 
se!rie!s  e)f  epie!.stie)ns  te)  me!asure!  the!ir 
unele!r.st;meling  e)f  the!  ne)tie:e!.  Miieae)  then 
slmweel  partie:i])ants  a  re!fe)rmatte!ei 
ne)tie:e!  (Ve!r.sie)n  B)  iinel  askeel  whie:h 
versieni  thew  pre!fe!rre!el.  All  partienpants 
saiel  thev  lerefeareel  Versie)!!  B.  I’liew 
eaemmenteel  that  the  feainat  eef  Veasieen  B 
was  easier  te)  reueel  anel  unelerstanel.  anel 
that  the!  eairrent  anel  new  .sea  vieaers  weae! 
eeasier  te)  ieleaitify  at  a  glane;e!. 

The  Bureeau  is  finalizing  appenelix 
MS-2  with  suh.stantially  the  sanie! 
e;e)nte!nt  as  pre)pe)se!el.  1  le)we!ve!r.  the 
Bureaju  has  retaineel.  with  e;e!rtain 
me)elifie:atie)ns  diseaisseel  above,  language 
in  eairrent  ajipenelix  MS-2  about  the 
treaitment  e)f  ])aymeait.s  eluring  the  80- 
eliiy  perioel  heeginning  e)n  the  effealive 
elate  e)f  transfer.  The  Buream  has  also 
re!fe)rmatte!el  the  meeelel  feerm  te)  list  the 
e;e)ntae:t  infe)rmation  fe)r  the  transfeae)!’ 
anel  transfereu!  servieaa’s  in  a  siile!-hv-siele 
fashie)!). 

A])|)enelix  MS-3 — Meeelel  Fe)re;e!-Plae:e!el 
Insuraneie  Ne)tie;e!  Keerms 

The!  Bureau  ])re)pe)se!el  te)  aelel  appenelix 
MS-3  to  ])art  1024  te)  ineduele  ie)ur 
me)elel  fe)rms  that  a  serviea!!'  e:e)ulel  use!  in 
e:e)nue!e:tie)n  with  provieling  a  he)rre)we!r 
with  infeermatie)!)  re!late!el  te)  fore:e!-plae:e!el 
insuranex!  that  we)ulel  hiive  been 
reapiireal  by  pre)pe).seel  §§  1()24.37(e;)(2). 
(el)(2)(i)  anel  (ii).  eer  (e)(2),  as  iipplieaihle. 
The  Bure!au  eeh.serveel  in  the  2012 
RF.SBA  Sea  vieang  Bre)))e).sal  that  the 
meeelel  feerms  unelerwent  threu!  rounels  e)f 


e:e)n.sume!r  te!sting.  As  eli.seai.s.se!el  aheive!  in 
the  se!e:tie)n-hy-se!e:tie)n  amilysis  e)f 
5^  1024.37(e:)(3).  eene!  large!  hank  servieier 
e:e)mme!nele!el  the!  Buream  for  pre)pe)sing 
meeelel  forms  that  we!re!  theeught fully 
ele!signe!el.  Having  re!e:e!ive!el  ne)  eether 
e:e)mme!nt  e)n  the  ele!sign  of  the!  me)ele!l 
feerins,  the  Buream  is  fin.ilizing  apjeenelix 
MS-3  iis  pro])o,se!el.  e!xe:e!pt  that  tlie! 
eiontent  of  the  meeelel  feerms  in  a])])e!nelix 
M,S-3.  as  aeleepteel,  re!fle!e:ts  e;hange!s  the! 
Buream  maele  with  re!S))e!e:t  te)  the 

1024.37(e:)(2).  (el)(2)(i)  anel  (ii),  anel 
(e)(2).  as  ap])lie:ahle. 

'riie  Buream  alse)  pro])e)seel  relate!el 
e:e)mme!ntarv  te)  a|)})e!nejix  MS-3. 
l’re)])o.se)el  e:e)mme!nt  MS-3-1  we)ulel  hiive 
expliiineel  thiit  the  moelel  form  M.S-3(A) 
illustrates  how  a  servieier  iiiav  e:om])ly 
with  4}  1024.37(e:)(2).  I’roiioseel  eximment 
MS-3-2  woulel  have  explaineel  that  the 
moelel  feirin  MS-3(B)  illustniteis  heiw  ii 
seirviex!!'  may  e:e)m])ly  with 
§  1024.37(er)(2)(i).  Broposeel  comment 
MS-3  weiulel  have  e!X])liiine!el  thiit  the 
moelel  feirm  MS-3((3  illustrateas  heiw  ii 
seirviex!!'  iiiiiy  eximply  with 
1024.37(er)(2)(ii).  Bre)])e)se!el  exmimeint 
MS-3-4  weuilel  have  eixplaineiel  that 
me)ele!l  M.S-3(D)  illustrates  heiw  ii 
seirvie.e!!'  may  e:e)m|)ly  with 
1024.37(e!j(2).  Breipeiseiel  exmmiemt  MS- 
3-.')  weiulel  have!  e:larifie!el  that  where!  the 
meiele!!  feirins  MS-3(A),  MS-3(B),  M.S- 
3(C),  iinel  MS-3(D)  use!  the  te!rm  “liaziirel 
insiiranex!.’'  the  .se!rvie:e!r  may  siihstitiite 
“haziirel  insuranex!’’  with,  as  iii)])lie:ahle!. 
“liemieeiwneas'  insuranex!”  eir  “iiroperty 
insuriiiiex!.” 

The  Bure!au  eliel  neit  reex!ive!  any 
eximments  on  the!  ])re)|)e)se!el 
exmimentarv.  But  iipem  furthe!r 
e.onsieleaatiein,  the  Bureau  he!lie)ves  that 
])re)pe).seii  exmimeiit  MS-.3-1  tliremgh  4 
are  neit  ne!ex!.s.sarv  heeaiuse  the  title  eif 
eiie:!)  moelel  feirm  in  appenelix  MS-3 
alreaiely  inelieaites  the  e:ire;umstiinex!s 
undeir  which  sue:h  meielel  form  is  to  he 
useel.  Aexxirelingly,  the  Bureau  is 
aelojiting  pre)])o.se!el  exmmient  MS-3-.')  iis 
preipeiseel,  hut  renumheireel  iis  eximment 
MS-3-1 . 

A])pe!nelix  MS-4 — Moelel  (Clauses  for  the 
Written  Farly  Inteirv'entiem  Ne)tie:e 
In  the  2012  RlvSBA  Meat  gage 
.Seirvicing  Iheipei.sal,  the  Biirean 
preijieiseel  meielel  edauses  in  new 
appeinelix  MS-4  tei  illustriile  the 
eli.sedosures  that  weiulel  he  reuiiiireiel 
uneler  jiropeiseel  4?  1024.30(h)(1).  'I'he! 
Bureiaii  eleveleipeiel  the!  preiiieiseel  meielel 
e:limse!s  tei  encourage!  the  heirrower  tei 
exmtae-.t  the  .se!rviex!r  iinel  iireiviele 
informatiein  ahemt  lei.ss  mitigatiein 
eijitiems,  feireudeisure,  anel  lieiusing 
exmnseleirs.  The  Bureuiu  eleveilopeid  the 
preijioseel  clauseis  haseel  em  its  own 
analysis  anel  reivieiw  eif  eixisting  neitiexis 


lor  eleliiuiiient  heirrowers,  sue:h  iis  the 
HDD  “Avoieling  l^’oreedosure" 
piun])hlet.'“'  Seivenil  exmsiimer 
iielve)i:iii:y  groups  su])])orte!el  the!  Burexiu’s 
elexiisiem  to  preiviele!  meielel  edaiiseis  hut 
reieximmemeleul  that  the!  Bure!au  re!e|uire! 
.stanelarelizeul  notlex!S  lor  iill  se!rviex!rs 
heexiu.se!  thew  we!re!  ex)nex!rne!el  thiit 
.se!rviex!rs  iire  not  exmsistent  in  the!  wiiy 
they  ele!scrihe!  leiss  mitigiitiem  optiems. 
Inelustrv  exmuuenters  genen'iillv 
re!eiue!ste!el  meire  flexibility  in  the  wiiy  the! 
notie.es  iire  preivieleel.  Maeaei  exmelueiteel 
erne  ronnel  eif  exmsume!!’  testing  in 
Philiielelphiii,  l’e!nnsylvimiii  tei  a.ssess 
exmsiimer  eximprehension  of  the 
liropo.seel  early  intervention  meielel 
ediiuses.  The  liureiau  also  neites  that 
Maeax)  exmeluedeiel  threie  reiunels  eif  emei- 
ein-eine  exignitive  intervienvs  tei  teist 
elisedeisure  forms  for  the  Bureau's 
Jiropeiseel  ARM  interest  rate  aeljustment 
neitiixis,  whii:h  the  Bureiau  is  finalizing 
in  the  2013  Tff.A  Servieang  Final  Rule. 
The  ARM  intereist  rate  iieljustment 
neitieieis  exintaineel  edau.ses  elese:rihing 
leiss  mitigatiein  ojitiems  anel  exintae:t 
infeirmation  tei  aexxiss  henising 
exnmseling  resourexis. 

Preijioseel  edauseis  in  Moelel  MS-4(A) 
illiistiiited  heiw  a  seirviexir  mav  jiroviele! 
its  exmtaed  infeirniiitiem  anel  heiw  a 
seirviexir  may  reiejuest  that  the!  horrower 
exmtiiel  the  se!rvie:e!r.  iis  weiulel  hiive  been 
reejuireel  uneler  jiroiieiseul 
S  1024.30(h)(2)(i)  anel  (ii).  Cemsumer 
teisting  ineliexiteel  that  all  jiartie-.iiiants 
nnelerstoeiel  freiiii  tins  stateiment  that 
if  theiy  weire  having  trouble  making  their 
jiiiyments,  they  shoulel  exintaed  their 
liiink  to  .seie  what  ojitieins  may  he 
availiihle. Seveiral  jiarticijiants 
sjKieafie.ally  ne)tiex!el  the  sentenex!  stating 
that  “The  leinger  vein  wait,  or  the  further 
vein  fall  heihinel  ein  your  jiayments,  the 
hardeir  it  will  he  to  finel  a  seilution." 
These  jiartiedjiants  saiel  this  sentenex! 
woulel  make  them  meire  likely  to  exintact 
their  hank.  Partie'.ijiants  generally 
theiught  that  this  statement  was  similar 
to  a  sejiarate  statement  illustrating  how 
the  servicier  may  infeirm  the  horreiwer 
heiw  tei  eihtiiin  aelelitional  infeirmatiein 
aheiiit  loss  mitigatiein  eijitions,  as  weiulel 


‘«7.Si’c24  CI  K  2();i.(i()2;  111)1)  Handbook  4;i;il).l 
7-7((',). 

""‘'rill!  taslifd  slaliMiKMil  pioe  idod.  "I’lnasi;  (:i)ntai:l 
us.  W'l!  mav  liu  ahlu  lo  make;  voiir  mtirl^iif’t!  mori; 
allordahlu.  Thu  h)nj>(!r  vou  wait,  or  tlu;  lurthur  vmi 
tall  Ixddnd  on  vour  {lavtiKMits.  tlu;  harrlur  it  will  hu 
lo  lind  a  solution.  '  This  was  lollowud  hv  a  saniplu 
sm  vicur’s  addn^ss  and  uoulaci  iurormation. 

iousimiur  lusliii”  ol  tin;  siaviciiif’  Inmsiur 
notice!,  discussed  eihovu.  during  the  Philadulphiii 
round  ol  le!stin^  indicatexl  piirlicipiinls  undursleiexl 
the!  distinction  hiMwuuu  thuir  survicur  anel  theiir 
le!nele!r  iinel  thiit  this  elislineXion  diel  neit  preiseml 
eaiinpreiheensiein  iirohleims.  Thu  lUiruau  neilus  thiit. 
inirsuiinl  loi:ommunt  M.S-2.ii.  survieiurs  mav  li'iiulv 
suhslilulu  Ihii  words  ■'leindur"  and  ■■siirviexir"  as 
a|)|)n)priiilu. 


t 
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have  l)e(!n  required  under 
§  l()24.3n(l))(2)(iv),  as  illustrated  in 
proposed  MS-4((;). Most  ])artieipants 
responded  ])ositively  to  these;  statements 
and  l)(;lieved  that  their  hank  was 
reaching  out  towards  a  solution, 
although  two  participants  thought  that 
the;  statements  conld  lx;  more  ])olit(;  or 
r(;,s(;ml)led  an  adverti.s(;ment  rather  than 
a  communication  Iroin  tlu;ir  hank. 
Se])arately.  during  the  i)nl)lic  comment 
process,  one  credit  union  commenter 
also  noted  that  the;  tone  in  the  model 
notices  did  not  net;e,ssarily  n;ll(;ct  the 
wav  it  comnumicated  with  their 
borrowers  and  reepiested  mon; 
flexibility  with  respect  to  how  the 
notices  are  worded. 

The  Bureau  l)(;lioves  that  the  clauses 
reejuired  under  §  l()24.3‘)(h)(2)(i).  (ii). 
and  (iv)  may  lx;  combined  into  a  single 
clause,  as  illustrated  in  Model  MS— 4(A) 
that  the  Bureau  is  ado])ting  in  the  final 
rule.  Both  clauses  in  ])roposed  MS-4(C) 
and  MS-^(A)  instruct  borrowers  to 
contact  tin;  servicer  to  di.scnss  their 
options,  and  the  statement  in.strncting 
borrowers  to  contact  their  servic(;r  to 
learn  more  about  how  to  apply  in 
pro])o,sed  MS-4(C)  is  very  closely 
related.  The  Bureau  is  not  otherwise 
changing  tin;  ])hrasing  of  stat(;ments  as 
])ro])o.sed.  Most  testing  ])articipants 
reacted  favorahlv  to  the  pro])osed 
clans(;s,  and  the  Bureau  notes  that 
servic(;rs  can  make  minor  modifications 
to  the  sample  clan.ses,  pursuant  to 
general  comment  MS-2  to  appendix 
MS.  Moreover,  tin;  Bureau  notes  that  the 
model  clauses  are  not  re(iuin;d:  they 
only  illustrated  how  the  reepured 
statements  in  1()24.3{)(1))(2)  can  he 
])rovided. 

Model  MS-4{A)  contains  a  bracketed 
clan.se  stating.  “The  longer  you  wait,  or 
the  further  you  fall  behind  on  your 
payments,  the  harder  it  will  he  to  find 
a  solution.”  The  Bureau  has  included 
this  .statement  in  brackets  because  it  is 
ojitional,  hut  the  Bureau  is  including  it 
as  n;commended  language  that  the 
Bureau  believes  will  helj)  encourage 
borrowers  to  contact  their  servicer. 

Finally,  the  Bureau  has  omitted  the 
clause  stating  “VVe  may  be  able  to  make 
your  mortgage  more  affordable"  from 
j)ropo.sed  MS-4(A).  During  consumer 
testing,  participants  were  concerned 
that  the  statem(;nt  was  pot(;ntiallv 
misleading.  The  Bureau  does  not  believe 
this  language  is  necessary  to  encourage 
(lelincjuent  borrowers  to  contact  th(;ir 
servicer.  That  statement  also  a])])eared 
in  ])roposed  MS-4(B),  illu.strating 
pro])o.sed  §  1024.3t)(l))(2)(iii)  (brief 


'■'"'rlio  lostod  .slalomont  proviiliHl.  "('.all  us  todav 
1(1  luarii  Miou!  abuiit  vuur  options  and  instructions 
lor  how  to  ap])lv." 


description  of  loss  mitigation  ojitions). 
The  Buntan  has  deleted  this  clause  in 
MS-4(B)  for  the  same  rea.son. 

Bro])o.sed  claust;.s  iti  Model  MS-4(B) 
illnstnited  how  the  servicer  mav  itiform 
the  borrower  of  loss  mitigation  ojdions 
ihiit  may  he  iivailiihle,  its  would  have; 
t)(;(;n  retjitirttd  tttiditr  proposttd 
S  1()24.3‘)(l))(2)(iii).  'I’he  projiosed 
clauses  in  Model  MS-4(ii)  illnstnited 
four  commoidy  offered  examples:  (1) 
Forl)(;arance,  (2)  mortgage  modification. 
(3)  sluirt-sale.  and  (4)  deed-in-lieu  of 
foreclosure.  During  consumer  t(;sting  of 
])ropo.sed  MS-4(B),all  participants 
understood  the  overall  message  of  the 
statement — that  if  they  were  having 
difficulty  making  a  mortgage  i)ayment. 
their  hank  may  he  able  to  offer  options 
to  help  them.  After  reading  the  clauses, 
while  participants  generally  conld 
explain  what  a  forbearance  and  a  lo;m 
modification  were,  only  approximately 
half  of  the  partici]);mt.s  could  (txplain 
“short-.sale”  and  "deed-in-lieu.”  All  hut 
one  of  the  i)artici])ant.s  understood  the 
primary  differenci;  hetwtten  options  that 
would  let  borrowers  reiuiiin  in  their 
honuts  (forbearance;  iind  mortgage 
modificiition)  and  options  that  would 
reejuire  th;it  the  borrower  l(;ave  their 
honu;  (short-.s;ite  iind  deed-in-lieu  of 
foreclosure).  All  participants 
understood  that  the  fact  that  they 
receiv(;d  this  notice;  eliel  met  me;an  that 
the;v  weeidel  ne;e:e;s.sarilv  eiualifv  feer  the.se; 
eeptieens. 

During  the;  ])ut)lie:  e:e)mme;nt  ])re)e;e;ss. 
e)ne;  large;  .servie;e;r  re;eiue;.ste;el  e:l;u'ifie:atie)n 
thiit  se;rvie:e;r.s  e)nly  he;  re;e]uire;el  te;  list 
le)ss  mitigatie)!!  e)])tie)n.s  te;  the  e;xte;nt 
the).se;  eeptions  are;  available  from  the 
servie:e;r.  Ane)ther  huge;  .se;rvie;e;r 
re;e;e)mme;nele;el  that  e:lause;s  illu.strating 
ele;i;d.s-in-lieu  e)f  fore;e:le).sure  anel  .she)rt 
sales  ine:luele;  language  ne)tingthat 
lenelers  may  se;ek  a  ele;fie;iene:y  ol)ligatie)n 
fre)m  the;  l)orre)we;r,  e;xe;e;pt  in  the;  e:ase;  eef 
l)ankru])te:y. 

The  Bureau  is  ne)t  finalizing  the; 

Me)ele;l  Clause;.s  ])re)))e).se;el  as  Meeelel  MS- 
4(B).  Inste;ael,  the  Bure;au  is  finalizing 
MS-4(B)  by  ine;lueling  e:lau.se;.s 
substantially  similar  te;  e)ne;.s  that  the; 
Bnre;au  ele;ve;le)pe;el  ewer  the;  e;e)urse  of 
.se;ve;ral  reeunels  e)f  e:e)nsnme;r  te;sting  e)f 
the;  ARM  eli.se:le).sure;s  e:e)ntaine;el  in 
§1()2().2().  whie:h  the;  Bureau  testeel  ])rie)r 
te)  publie:iitie)n  e)f  the;  2012  TILA 
Meertgage;  Se;rvie:ing  Freepeesal  anel  that 
testeel  better  than  the;  eeptieens  ele;se:ribe;el 
in  pre)])e).se;el  M.S-4.  The;  Bnre;au 
re;e:e)gnize;.s  that  the;.se;  e;xample;.s  e)f  lo.ss 
mitigatie)!!  e)ptie)n.s  may  not  ne;e;e;ssarily 
ae;e:urate;ly  re;ne;e;t  a  se;rvie:e;r'.s  le)ss 
mitigcition  j)re)gnim.s.  Thus,  e:e)mme;nt 
MS-4-2  e;xplaine;el  theit  the;  language;  in 
Moelel  MS-4(B)  is  optional,  anel  that  a 
.se;rvie:er  mav  aelel  or  substitute  anv 


e;x:miple;s  e)f  le)s.s  mitigation  e)ptie)n.s  the; 
.se;rvie;e;r  e)ffe;rs,  as  le)ng  as  the; 
information  reepureel  te)  be;  eli.se.loseel  is 
ae:e:uriite;  anel  e;le;ar  anel  e:e)nspie:ue)u.s. 

The;  Bure;au  neeteel  in  its  pre)])e)sal  that  if 
the;  .se;rvie:er  e)ffe;re;el  ne)  le)ss  mitigatie)!! 
e)])tie)!!.s.  i!  .s(!rvie;e!r  !!!av  !!e)t  i!!e:luele; 
M))eie;ls  MS-4(B)  <!!!el  MS-4(f;)  be;e:;!i!se; 
i!!e:lueli!!g  the)se!  ,state;!!!e!!!ts  we)i!lel  be; 
!nisle;<!eii!!g. 

The;  Bure;au  pre)])e).se;et  e;e)!n!!ie;!!t  MS- 
4-2  e'.larifyi!!g  apjeropriate;  i!.se;  e)f  !i!e)eie;l 
e:lause;  MS-4(B).  The;  e:e)!i!!!!e;!!t 
e;x])h!i!!e;el  that  Meeelel  MS-4(B)  ele)e;.s  !!e)t 
e:e)!!tai!!  .sa!!!])le;  e:lau.se;.s  tor  all  lee.ss 
enitigatio!!  e)])tie)!!,s  that  enav  be; 
available.  (k)!n!i!e;!!t  MS-4-2  also 
e;x])lai!!e;el  that  the;  language;  i!!  the 
!i!e)ele;l  clauses  contaieeeel  i!!  sepeare 
t)rae:ke;t.s  is  optieenal,  anel  that  a  .se;rvie:e;r 
!i!ay  e;e)!!!ply  with  the  elisclosure; 
reepeireenents  of  §  l()24.39(b)(2)(iii)  by 
usieig  language  substaeetially  similar  te) 
the  language  in  the;  meeelel  e;lause;.s.  eer  by 
aeleling  e)r  substitutieig  applicable;  le)s.s 
mitigatie)!!  e)ptie)!!S  fe)r  e)ptie)!!.s  !!e)t 
re;pre;.se;!!te!et  in  the.se;  eneeele;!  e:lause;.s,  as 
le)!!g  as  the;  i!!fe)r!!!atie)!!  re;ep!ire;el  te)  be; 
eii.se:le).se;el  is  :!e;e:urate;  anel  e:le;ar  a!!el 
e:e)!!spie;ne)us.  The;  Bure;au  is  ;!ele)])ti!!g 
e:e)!!!!!ie;!!t  M.S-4-2  .snt)sta!!tiallv  <!s 
|)re)pe)se;el. 

h)  re;s])e)!!se;  te)  inelu.strv  e:e)!ie:e;r!!s.  the; 
Bure;au  has  alse)  aeleleel  langeeage  te) 
e:e)!!!!!ie;!!t  MS-4-2  te)  e;xpl;!i!!  that 
.se;rvie:e;r.s  enay  i!se;  e;la!!.se;s  te)  illustrate; 
e)|)tie)!is  te)  the;  e;xte;!!t  thev  are;  available, 
b)  ieelelitie)!!,  the  Bnre;a!!  has  e;larifie;el  that 
servie:e;rs  !!!ay  preeviele  aelelitio!!.)!  ele;tail 
abeeut  the;  e)])tie)!!S.  pre)viele;el  the; 
i!!ie)r!!!atie)!!  eli.se:le).se;d  is  ae;e:urate  a!!el 
e:le;ar  anel  e;e)!!.spie;ue)us.  This 
e;larifie:atie)!!  re;spe)!!el.s  to  ieeelustrv 
e;o!!!me;!!te;rs’  re;e:e)!!!!!!e;nelatie)!!  to  e:larify 
that  .se;rvie:er.s  enay  explain  that  the; 
eli.se:u.s.sie)!i  of  e;ertai!!  e)ptio!!.s,  sue:!)  as  a 
.she)rt  sale,  enay  reepeire;  ele;fie:ie;ne;y 
eebligations  fre)n!  the  borre)wer. 

Prope)seei  e:lau.ses  in  Me)del  MS-4(D) 
illustrateel  how  a  se;rvie;er  may  e;xi)lai!! 
fe)ree;le)sure;  a!!el  ])re)viele  the;  estimated 
!!U!nt)e;r  e)f  elays  in  which  the  .se;rvie:e;r 
!!!ay  be;gi!!  the;  fe)re;e;le)sure;  pre)e:e;.ss.  as 
we)ulel  hi!ve;  be;e!!  re;e]uire;el  ueieler 
pre)i)e).seel  §  1()24.3t)(b)(2)(v).  Durieeg 
e:e)!!SU!!!e;r  te;.sti!!g  e)f  pre)])e)se;ei  MS-4(D), 
pi!rtie:ipa!!ts  hael  mixeel  re;ae;tie)!!.s  te)  the; 
fe)re;e:le),sure;  state!ne;!!t.  Fi!rtie:ij)c!!!ts 
!!!!ele;rste)e)el  that  this  ne)tie:e;  w;!.s 
i!!te;!!ele;el  te)  pre)viele;  the;  e;e)!!.su!!ier  with 
a  ele;fi!!itie)!!  e)f  the;  tenn  “fe)re;e:le)sure;” 
i!!iel  te)  war!!  the;!!!  that  ie)re;e:le).sure;  e:e)ulel 
be;  a  peessibility  ie!  their  future;  be;e;ause 
e)f  a  !i!isse;el  p<iy!!!e;!!t.  He)we;ve;r. 
partie:ipa!!t.s  appeareel  te)  u!!ele;r.st<!!!el 
what  fe)ree'.le).sure;  was  eve!!  be;fe)re; 
re!aeli!!g  this  e:l€!u.se.  The;re!fe)re;.  thew  eliel 
!!e)t  t)])pe!i!r  te)  learn  n!ue;h  from  rexieling 
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the  first  sentence  of  this  clau,se.'‘"  A 
lew  participants  sp(!cifically  coinniented 
that  this  sentence  seemed  out  of  ])lace, 
because  it  was  a  definition  ratluir  than 
a  .statement  specifically  ahoiit  their 
situation.  The  Bureau  tested  a 
hy])othetical  estimated  ‘)0-l[5()  day 
timeframe  for  wlnm  forijclosnn!  could 
occur.  \Vh(!n  askiul  when  leiuhas  could 
begin  to  pursue  foreclosure,  all 
|)artici|)ants  referred  to  the  *)()  to  l.'jO 
day  timeframe  in  tlui  clause,  and 
muha’stood  that  this  time  pijriod  would 
start  from  the  due  dati;  of  their  missed 
])ayment.  However,  at  lea.st  two 
participants  mi.stakenly  thought  that  the 
refenmce  to  this  time  period  implied 
that  the  foreclosure  |)roce.s.s  could  not 
.start  sooner  than  9(J  days  after  tlu; 
missed  payment.  desj)ite  the  fact  that 
the  clause  states  that  the  ])roce.ss  "may 
l)(!gin  earlier  or  later."  Om; 
partici|)ant  felt  strongly  that  if  it  was 
true  that  the  foreclosure  process  could 
start  in  less  than  90  days,  tlum  tlu; 
refenaice  to  the  "90  to  l.'jO  day”  time 
pcM'iod  should  he  removed  from  the 
clause  because  it  was  mishiading.  For 
the  niasons  exjilained  in  the  section-hv- 
.s(!ction  analysis  of  1024.3‘)(h)(2) 
above,  the  Bureau  has  omittiul  tin; 
clau.ses  in  propo.scul  M.S-4(D)  that 
illustrated  how  a  sca  vicer  could  exi)lain 
foniclosure  and  provide  llu;  estimated 
number  of  (lavs  in  which  the  servicer 
may  begin  the  foreclosure  ])rocess.  as 
would  have  Ixaai  naiuinal  iiiuha’ 
projjosed  1024.3‘)(l))(2)(v). 

Proposed  clau.s(;s  in  Mochd  M.S-4(E) 
illustrated  how  the  sta  vicia'  may  provide 
contact  information  for  the  State 
housing  finance  autluaitv  and  housing 
coun.selors,  as  would  have  been 
napurtKl  under  propo.sed 
§  1024.39(l))(2)(vi).  During  consumer 
te.sting  of  jjroposcal  M.S-4(E).  all 
|)articipants  umUjrstcKxl  that  tlu; 
purj)ose  of  this  message  was  to  provide 
contact  information  for  the  Federal 
government  agency  idcadified  in  the 
clause.'-'*  Contact  information  for 
acce.ssing  housing  coun.seling  rcsourcijs 
was  ;dso  t(!.ste(l  during  pnn  ious  rounds 
of  testing  of  the  ARM  intca'e.st  rate 
adjustment  notice.  The  Bunjau  is 
adopting  in  the  final  ruh;  the  clau.ses 
substantially  as  jjroposed  .setting  forth 
contact  iidormation  for  either  the 
Buniau  or  HDD  Wh'h  site  to  acc(;ss  a  list 


is  n  li!";)!  pntccfss  ii  IimkIiu'  (.1111 
us(?  Id  liikd  d\vn(!rslii|)  ol  m  prcipcrtv  troiii  ii  liorrowt!!' 
who  is  iM^hiiul  on  liis  or  lior  morlf>;i}'(!  piivnuints." 

'''-This  spocitic  (|U(!slion  w.is  not  iiskod  ol  nil 
parlici pilots,  so  il  is  not  possihio  to  (■sliniiito  oxaclly 
how  many  ottim  parlicipiints  might  liavo  Inid  this 
misconcoption. 

'■'-'Macro  loslod  a  slalomont  inciuding  MUD's 
housing  conn.solor  list  and  phono  ninnhor  hocanso. 
id  tho  limo  ol  tosting.  tlio  liuroau  did  not  hiivo  a  woh 
silo  containing  lliis  intormation. 


of  housing  coun.selor  or  counseling 
orgaidziitions,  its  wttll  as  the  HDD 
telephone  mimhitr  to  accitss  the  list  of 
HDD-a])])roved  counselors.  TIk!  Bure.m 
is  renumbering  M.S-4(E)  as  MS-^((;). 

For  the  re.isons  di.scussed  iihove  in  the 
section-bv-.section  iiiiiilvsis  of 
^  1024. 39(h)(2).  the  Bureau  is  onntting 
contitct  inforin.ition  for  .State  housing 
finance  authorities. 

VI.  ElTective  Date 

This  final  rule  is  (dfective  on  ):muitry 
10.  2014.  The  Bureiiu  helievtts  that  this 
ai)i)roach  is  consistimt  with  the 
tinKtfraimts  established  in  section 
1400(c)  of  the  Dodd-Frank  Act  and.  on 
balance,  will  lacilitiite  the 
imi)lementiition  of  the  Title  XIV 
Ruleniiikings’  overlapping  jirovisions, 
while  also  affording  covered  persons 
sufficient  time  to  implement  the  more 
comphix  or  resourctt-intensive  new 
nujuirements.  Certain  of  the  ntgulations 
set  forth  in  the  I'dnal  .Sm  vicing  Rules  iire 
nupiired  under  title  XIV''.  .Sjiecificallv. 
section  1420  of  tin;  Dodd-Frank  Act, 
which  r(H|uires  tlu;  periodic  statement, 
states  Ihiit  the  Bureiiu  “shidl  develop 
and  prescribe  it  stiindard  form  for  the 
disclosure!  reejuirtid  under  this 
suhstiction,  tiiking  iido  iiccoiiid  thiil  the 
statements  rexiuirtKl  may  he  transmitted 
in  writing  or  ehictroidcidlv."  l.'i  D..S.C. 
I(i38(n(2).  Other  reguliitions  siit  forth  in 
the  Final  .Servicing  RuUxs.  while 
impl(!m(!nling  iinutmlments  under  title 
XIY  of  the  Dodd-Frank  /\cl,  are  not 
regiditlions  rtupiired  und(!r  title  XIV. 
Pursuiud  to  .section  1400(c)(2)  of  the 
Dodd-Frank  Act.  the  efhictive  dates  of 
these  iMgulations  need  not  he  within  one 
year  of  issuance. 

'fhe  Bureau  ntceived  approximatelv 
00  comments  from  industry  participants 
with  respect  to  the  a])])ropriate  effcetive 
date.  As  .stated  ahovt!.  comments  from 
consumer  advocacy  groups  generallv 
urg(!d  earlier  efhictive  dattis.  A  numl)er 
of  industry  trade  as.soci.itions.  as  well  as 
a  large  hank  and  a  small  credit  union 
indicated  that  the  BuiTiau  should 
provide  a  sufficient  amount  of  time,  hut 
(lid  not  express  an  opinion  regarding  an 
appropriate  timeframe.  The  majority  of 
.s(!rvicers.  including  huge  and  small 
hanks,  non-bank  serviettrs,  and 
numerous  credit  indons,  as  well  as  tluiir 
tra(l(!  a.ssociations,  indicated  th.it  the 
Bureau  should  estiihlish  tin  effective 
(lat(!  of  l)etw(!en  12  iind  18  months  aft(!r 
i.sstiance. .Some  larg(!  h.inks,  a  hank 
.servicer,  numerous  tnuhi  tissociatious, 
the  Office  of  Advocacy  of  the  D..S.  .Small 


tn  aitdilion.  a  torco-ptaciat  insiir(!i'  stalait  tlial 
it  woiitit  t)<!  ra(|iiin!  tialwaan  (i-12  monllis  to 
iinpl(Mn(!iil  ragutations  rotating  to  torco-ptacod 
insuranco  ri!(|iiir(!iiionls. 


Business  Administnition,  tuid  the  ChSEs 
st!it(!(l  that  th(!  Buntati  should  consider 
an  imphnnentation  piuiod  of 
a|)pr()xim;il(!ly  18-24  moidhs  for  certain 
of  the  r(!(|uir(!m(!nt.s.  Further,  three 
hanks  and  numerous  tradi!  iissociations 
for  hiiuks  iind  manulacturiul  housing 
.serviciii's  stated  th.it  the  Bureau  should 
consider  .in  effective  (kite  hetwetiii  24 
and  3()  moidhs  after  issuance.  Each  of 
the  industry  commenters  genenillv 
stated  tluit  tlu!  re(|ueste(i  time  Wiis 
lutcessarv  to  efiectively  implement  the 
reguhitions  because  of  the  com])lexily  of 
the  jiroposed  rules,  the  im])acl  on 
.systems  changes  and  staff  traiidng.  and 
the  cumulative  impact  of  the  proposed 
mortgage  s(!rvicing  rules  when 
combined  with  other  re(|uirement.s 
imposed  by  the  Dodd-Frank  Act  or 
propo.sed  by  the  Bureau.  These  letters 
jirovide  some  basis  to  believe  that 
implementing  the  nigulations  within  12 
months  is  challenging  for  many  firms. 
They  do  not  (tstahlish,  however,  that 
implementation  in  12  months  is 
impracticable. 

h'or  the  reasons  already  discussed 
above,  the  Bureau  helitives  that  an 
(iffective  (kite  of  )anuary  10,  2014  for 
this  final  rule  and  most  jirovisions  of 
tlu!  other  title  XIV  final  rules  will  ensure 
th;it  consumers  receive  the  protections 
in  these  rules  as  soon  <is  rea.sonably 
practicable,  taking  into  account  the 
timefraimis  established  by  the  Dodd- 
k’l’inik  Act.  the  neitd  for  a  coordinated 
iipproach  to  facilitate  implementation  of 
the  rules'  overlaj)])ing  jirovisions,  and 
the  need  to  tifford  covered  persons 
sufficient  time  to  implement  the  more 
com))lex  or  resource-iidensive  ni!w 
re(|uir(!ments. 

VII.  Dodd-Frank  Act  Section  l()22(h)(2) 
Analysis 

A.  Overview 

In  developing  the  final  rule,  the 
Burtiau  has  considered  jiotential 
l)(!nefits,  costs,  and  im])acts. The 
2012  RE.SPA  .Servicing  Bro])osal  set 
forth  a  ])r(!liminary  analysis  of  these 
effects,  and  the  Bureau  nxjue.sted  and 
receiv(!(l  comments  on  this  topic.  In 
addition,  thi!  Bureau  has  consulted,  or 
offeriid  to  consult,  with  the  ])ru(tential 
r(!gukit()r.s,  HDD,  k’HFA.  the  Federal 
Trade  Dommi.ssion.  and  the  Fedenil 
Emergency  M.magemeid  Agenev, 


.SpiHlficiillv.  sdclion  l()22(l))(2)(A)  olTlii! 
I)(i(l(l-I'i'iink  ,\i:l  culls  tor  llic  Diircmi  to  consitti!!-  tiu! 
piitcntiiil  ticiiofits  aiut  costs  ol  a  rogiilalion  to 
coiisumors  and  covonut  poisons,  inclmting  tho 
polonlial  roitiiclion  ot  access  liv  consninois  to 
consmnor  financial  iirodncls  or  sorvicos:  llio  iin|iacl 
on  (loposilorv  institutions  and  credit  unions  with 
.SKI  liillion  or  less  in  total  assets  as  descrilied  in 
section  1()2()  ol  tlie  Dodd-l-’rank  Act:  and  llu;  impact 
on  c:onsniners  in  rural  areas. 


T 


Federal  Register / Vol.  78.  No.  81  / Thursday,  February  14.  201 8 /Rules  and  Regulations 


10843 


including  regarding  consistency  with 
any  j)rudential,  market,  or  sy.stemic 
ol)jectives  administenul  hv  such 
agencies.  The  Bureau  also  held 
discussions  with  and  .solicited  fcunlhack 
Irom  the  United  States  I3e])artinent  of 
Agriculture!  Rural  Housing  Service,  the 
h’(!deral  Housing  Administration.  Uinnie 
Mae,  and  th(!  Dei)artment  ot  Veterans 
AITairs  regarding  the  potential  impacts 
of  the  final  rule  on  those  entities' 
mortgage  loan  insurance  or 
.securitization  |)rograms. 

In  this  rulemaking,  the  Bureau 
amends  Regulation  X.  which 
imphnnents  RFSBA,  and  the  official 
commentary  to  the  regulation,  as  ])art  of 
the  Bureau’s  implementation  of  the 
Dodd-Frank  Act  amendments  to  RESRA 
regarding  mortgage  loan  servicing.  The 
final  rule  includes  amendments  to 
Regulation  X  that  implement,  among 
other  things,  section  14()8  of  the  Dodd- 
Frank  Act.  In  addition,  the  final  rule 
includes  amendments  to  Regulation  X  to 
im])ose  .servicer  obligations  that  are  not 
specifically  nicpiired  by  RESPA 
])ursnant  to  various  authorities  under 
RIvSPA  and  Title  X.  Tlu!  amendments  to 
Regulation  X  include  new  reciuirements 
with  respect  to  (iiror  resolution  and 
information  rerpie.sts;  the  |)lacement  of 
forced-])laced  insurance:  general 
.s(!rvicing  policies,  ])rocedures  and 
r(!(|uiremenls;  early  intervention  with 
deliiupient  hoiTow(!rs;  continuity  of 
contact  with  delin(|uent  borrowers;  and 
lo.ss  mitigation  procedures.  The  final 
rule  would  also  reorganize  and  amend 
the  mortgage  servicing  related 
])rovi.sion.s  of  Regulation  X.  currently 
published  in  12  CFR  i)art  1024.21.  Such 
provisions  relate  to.  for  example, 
disclosures  with  resj)ect  to  mortgage 
servicing  transfers  and  servicers’ 
obligations  to  manage  escrow  accounts. 

(Contemporaneously  with  issuing  this 
rule,  the  Bureau  is  also  issuing  a  final 
rule  under  TILA  to  amend  Regulation  Z 
(12  C3'’R  part  1020).  The  amendments  to 
Regulation  Z  imj)lement  the  following 
sections  of  the  Dodd-Frank  Act:  .section 
1418  (initial  rate-adjustment  notice  for 
adjustable-rate  mortgages  (ARMs)), 
section  1420  (j)eriodic  .statement),  and 
section  1404  (prompt  crediting  of 
mortgage  payments  and  uisponse  to 
nicpiests  for  payoff  amounts).  The  final 
rule  akso  nivises  certain  existing 
regulatory  recpiirements  in  Regulation  Z 
for  disclosing  rate  and  payment  changes 
to  ARMs  in  current  ^  1020.20(c). 

Part  11. A  of  the  final  ruhi  ("Overview 
of  the  Mortgage  Servicing  Market  and 
Market  Failurcis’’)  discusses  the 
servicing  mark(!t  and  servicer 
incentives.  As  stated  above  in  the 
proposed  rule,  a  fundamental  feature  of 
the  market  for  servicing  is  that 


borrowers  generally  do  not  choose  their 
own  servicers.  It  is  then!for(!  difficult 
for  borrowers  to  protect  th(!mselves  from 
shoddy  service  or  harmful  practices.  A 
borrower  mav  .sehu:!  a  servicer  at 
origination  by  choosing  a  lender  that 
])l(!dge.s  to  service  the  loans  that  it 
originates.  H{)wever.  rcilativelv  few 
lenders  commit  to  s(!rvicing  the  loans 
that  they  originate,  most  borrowers  do 
not  choo.se  a  .servicer  at  origination,  and 
sonu!  borrowers  who  do  choo.se  a 
servif:er  at  origination  may  find  that  the 
servicer  retains  a  suhservicer  that 
interacts  with  the  borrower.  A  borrower 
may  refinance  a  mortgage  loan  in  order 
to  receive  a  new  servicer.  lh)wever. 
refinancing  is  an  expensive  and 
generally  impractical  way  for  a 
homeowner  to  obtain  a  new  stirvicer. 
and.  similar  to  origination,  the  borrower 
do(!.s  not  generallv  select  the  new 
servicer. 

The  Bureau  recognizes  that  certain 
servicers  have  im:entive.s  to  .service 
w(!ll.  Servicers  that  rely  on  a  local 
r(!putation — their  ahilitv  to  attract  new 
consumers  de])end.s  on  how  well  they 
treat  current  con.sumer.s — have 
incentives  to  provide  high  (luality 
s(!rvic:ing.  This  (hiscrihes  many  of  the 
small  servicers  that  the  Bureau 
consulted  as  part  of  a  process  recpiired 
under  SBREFA.  They  (hiscrilMul  their 
hu.sine.s.s(!.s  as  reciuiring  a  ’’high  touch" 
model  of  customer  .s(!rvice.  both  to 
ensure  loan  ])(!rformance  and  to 
maintain  a  strong  reputation  in  their 
local  communities.  The  vast  majority  of 
smaller  servicers  are  communitv  banks 
and  c:redit  unions,  which  lend  to 
o])erate  in  narrowly  defined  geographic 
areas,  depend  deei)lv  on  the  economies 
of  these  communities  for  their 
profitability,  offer  a  range  of  ])roducts 
and  .services  in  both  deposits  and  loans, 
are  known  for  a  “relationshij)"  model 
that  de|)ends  on  rejieat  business  to 
obtain  more  deposits  and  extend  more 
loans,  and  could  sidfer  .signifu:ant  harm 
to  the  business  from  any  major  failure 
to  treat  cu.stomers  ])roj)erly  because  they 
are  ])articularly  vulnerable  to  “word  of 
mouth.”  The.se  small  s(!rvicer.s  akso 
generally  service  only  loans  they  either 
originated  or  hold  on  ])ortfolio. 

The  Bureau  luilieyes  that  seryicers 
that  s(!ryice  relatiyely  tew  loans,  all  of 
which  they  (!ither  originated  or  hold  on 
portfolio,  generally  haye  incentiyes  to 
seryice  well:  foregoing  the  returns  to 
scale  of  a  large  .s(!ryicing  |)ortfolio 
indicates  that  the  .seryicer  choo.ses  not  to 
profit  from  yolume,  and  owning  or 
liaying  originated  all  of  the  loans 
seryiced  indicates  a  stake  in  either  the 
])erformance  of  the  loan  or  in  an 


ongoing  relationship  with  the  borrower. 

In  light  of  these  favorable  incentives, 
and  to  preserve  access  to  this  tv])e  of 
.servicing,  the  Bureau  is  exempting 
many  small  .servicers  from  the 
ixuiuirements  regarding  gemiral 
servicing  policies.  ])rocedure,s  and 
rerpiirements,  early  intervention  with 
deliiupient  borrowers,  continuity  of 
contact  with  deliiupient  borrowers:  and. 
with  a  few  exceptions,  the  recpiirements 
regarding  loss  mitigation,  as  well  as  the 
restriction  on  obtaining  force-])laced 
insurance  when  a  service!!'  is  able  to 
disburse  funds  from  a  borrower’s  e.scrow 
account  and  force-placed  insurance 
would  he  more  (expensive  for  the 
borrower. 

In  general,  however,  mortgage 
servicing  is  inlluenced  hv  the  ah.sence  of 
avenues  through  which  borrowers  can 
effectively  reward  or  jjenalize  servicers 
for  the  cpiality  of  .servicing.  A  borrower 
cannot  readily  leave  a  servicer  if  the 
cpiality  of  servicing  proves  to  he 
unsatisfactory,  and  the  borrower  cannot 
control  the  selection  of  the  new  .servicer. 
Borrowers  also  generally  do  not  have 
other  ways  of  imposing  financial 
consecpiences  on  servicers  for  iioor 
servicing.  Markets  are  incomplete 
between  borrowers  and  .servicers,  and 
incomplete  markets  are  a  form  of  market 
failure.  This  market  failure  leaves  many 
.servicers  with  only  limited  incentives  to 
engage  in  certain  activities  of  value  to 
consumers. 

Of  ])articular  relevance  to  this 
rulemaking  is  the  fact  that  .servicers 
obtain  limited  benefits  from  providing  a 
numher  of  services  that  are  imiuirtant  to 
borrowers,  and  especially  to  delincjuent 
borrowers.  As  di.scus.sed  in  part  II, 
compensation  structures  have  tended  to 
make  mortgage  servicing  a  high-volume, 
low  margin  business  in  which  servicers 
have  little  incentive  to  inve.st  in 
customer  service.  Serx  icers  have  an 
incentive  to  jirovide  borrowers  with 
information  and  .services  that  kciep 
collection  costs  low,  and  fecis  from 
default  servicing  may  encourage 
serviccirs  to  invest  in  efficiently  ordering 
and  tracking  hillahle  work.  Howeyer, 
there  has  generally  been  no  such 

'■''.Sec  )().si;|)li  r:.  .Sti^lil/..  Mtirkcl  Riiliiiv.  in 

oj  llii'  I’tihlii:  .S'crloc  (WAY.  Ninlon  S  C'.o., 
Inc..  :i(l  nil.  2(10(1).  .All  alltMiiiilivn  wav  In  vinw  (tin 
niark(!l  lailuri!  is  dial  snrvicnrs  ani  liolli  llu;  afcanls 
()l  invnsldi's  and.  as  a  praclical  inall(!r.  ni(in(i|)(ilv 
pi'dviitni's  dl  inlbrinalidii  Id  cdnsninni's  alidiil  dnlaits 
dl  did  Idan  and  cdnsnnidr  paynidiils.  .\laikdl  fail  urns 
iiddd  iidl  l)d  innlnallv  dxcliisivd  (.Sli<;lil/..  p.  It,')). 
I'nrltidi'.  as  discu.ssdd  lidlow  in  llid  Sdclion  (in 
^diidiiil  sdi  vicin^  policids.  prncddnrds  and 
rdcpiirdiiidiils.  lordcldsiird  iirodncds  iid^alivd 
dXidinalilids.  and  sdiiid  I'dduclidii  in  Idrocldsurd 
niav  rdsidl  from  provisions  of  llid  rinat  rnid. 
parlicnlai'tv  ^diidiat  .sdi  vicinj;  policids.  procddiinis 
and  rd(|iiirdmdnls;  darlv  inlorvonlion:  conlinuily  of 
cdiilact;  and  lo.ss  initi^ation. 


'■"■.Sdd  77  I’R  .'i72(l(l.  .S72(i:f  (,Sdpl.  17.  2012). 
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compensation  for  hands-on  work  with 
l)orrowors  associated  witli  error 
uisolntion.  information  recpie.sts,  early 
intervention,  continuity  of  contact,  loss 
mitigation;  and  for  effect ivtily  managing 
the  information  that  is  collectcul  from 
borrowers  and  j)rovi(le(l  to  them  in  this 
work.''*'* 

(Congress  included  mortgage  servicing 
j)rovisions  in  the  Dodd-Frank  Act  in 
resj)onse  to  jnirvasive  and  profound 
consumer  prot(!ction  problems.  The  new 
jn'otections  in  the  rules  ))romulgated 
under  TII.A  and  RfkSl’A  will 
significantly  improve  the  trans])arency 
of  mortgage  loans  after  origination, 
including  by  facilitating  timely 
respon.ses  to  borrower  recpiests  and 
complaints.  re(juiring  the  maintenance 
and  jji'ovision  of  accurate  and  rehwant 
information,  avoiding  the  im])osition  of 
unwarranted  or  unmu-.es.sarv  costs  and 
fees,  and  requiring  nndew  of  borrowers 
for  foreclosun;  avoidance  o])tions. 

n.  Provisions  To  Bo  Analvzod 

The  analysis  bcdow  considers  the 
|)ot(;ntial  benefits,  costs,  and  impacts  of 
the  following  major  provisions: 

1.  Notic(;.s  of  error  and  recpui.sts  for 
information. 

2.  Force-plactul  insurance. 

8.  (iemiral  servicing  policies, 
|)rocedures  and  retiuirmnents. 

4.  Early  intervention. 

5.  (iontinuitv  of  contact. 

(i.  l,oss  mitigation  |)rocedur(!s. 

With  resp(M:t  to  each  major  provision, 
the  analysis  considers  tin;  benefits  ami 
costs  to  consumers  and  covered  persons, 
and  in  certain  instances  other  im])acts. 
The  analysis  also  addres.ses  comments 
the  Bureau  received  on  the  pro])o.sed 
.section  1022  analysis,  as  well  as  certain 
other  comments  on  the  benefits  t)r  costs 
of  jjrovisions  of  the  jnopo.sed  rule  that 
are  helpful  to  understanding  the  .section 
1022  analysis.  (Comments  that  mention 
the  hcmefits  or  co.sts  of  a  ])rovision  of  the 
j)roposed  rule  in  the  cont(;xt  of 
commenting  on  the  merits  of  that 
|)rovi.sion  are  addre.ssed  in  the  section- 
Iw-.section  analysis  for  that  provision. 
8’he  analysis  also  atldres.ses  certain 
alternative  provisions  that  were 
considered  by  the  Bunxiu  in  tin; 
development  of  the  propo.sed  rule,  the 
final  rule,  or  in  resjionse  to  comments. 


(lociiiiKtiiiiiiioii  ()l  prolilcins  willi  sdi  viccir 
i(ii'iK:l()siin!  |)i(«:o.ss(!s  and  }*(!n(!ral  (ipniatiii” 
proctissds.  and  Ini'  discussions  of  stM’vicor 
inc:(!ntiv(!s.  sfc  tout.  Kosorvo  .Svs..  Oliico  of  tin? 
Comptroller  of  Iho  Cnrrtaicy.  S;  Offico  of  Tlirifl 
.Supervision.  Inlcni>i(fnry  nrview  of  ioivclosun' 
Polidos  and  Pniclirrs  (201 1 ):  birrv  Cordidl  e/  al.. 
Thf  incenlivrs  of  Mortgaf’o  Svn  icors:  Myths  and 
lioalitios.  al  0  (Ked.  Reserve  Hoard,  Workiii”  Paper 
No.  2008-4(>.  2000):  and  Knrf  R^erl.  Limit  ini’ 
Ahnsoand  Op/joilnnisni  hy  Moti»a»o  SiTvicars  15 
Honsinii.  PoVy  Dohato  753  12(1031. 


(i.  Doto  and  Qiiontificotion  ol  Bomdils. 
(iosts  and  Iin[)(i(ds 

Siiction  1022  of  the  Dodd-1'’rank  Act 
reciuints  that  the  Burttau.  in  adopting  the 
mil!,  consider  i)ot(!ntial  benefits  and 
co.sts  to  consumers  tmd  covered  persons 
resulting  from  the  rule,  including  the 
potential  reduction  of  access  hv 
consumers  to  consumer  financial 
products  or  .services  resulting  from  the 
rule.  As  noted  tihove,  it  also  requires  the 
Bureau  to  consider  the  inqiact  of 
])roposed  rules  on  coviired  persons  and 
the  impact  on  consumers  in  rural  areas. 
The.se  jiotential  benefits  and  co.sts.  and 
the.se  imifacts,  however,  are  not 
generally  susceptible  to  particularized 
or  definitive  calcuhition  in  connection 
with  this  rule.  The  incidence  and  scopi! 
of  such  potentiiil  iMiiiefits  and  co.sts.  and 
such  impacts,  will  be  influenced  very 
substantially  by  economic  cycles, 
market  develo])ment.s,  and  bnsine.ss  and 
consumer  choices,  which  are 
substiintially  independent  from 
adoption  of  the  rule.  No  commenter  has 
advanced  data  or  methodology  that  it 
claims  would  enable  jireci.se  ciilculiition 
of  the.se  hiiiiefits,  costs,  or  imjiacts. 
Moreover,  the  potentiiil  benefits  of  the 
rule  on  consumers  and  covered  (lersons 
in  creating  market  changiis  that  iiri! 
anticip.ited  to  address  niiirket  failures 
lire  especiiilly  hiird  to  (luantifv. 

In  considering  the  relevant  potiintial 
benefits,  costs,  and  inqiiicts.  the  Bureau 
has  utilized  the  iivailable  diita  discussed 
in  this  preandile,  where  the  Bureau  has 
found  it  inforniiitive,  iind  iipplied  its 
knowledge  and  expertise  concerning 
consumer  financial  markets,  potential 
bnsine.ss  and  consumer  choices,  and 
economic  analvses  that  it  regards  as 
most  reliable  and  helpful,  to  consider 
the  relevant  potential  benefits  and  costs, 
and  relevant  impacts.  The  data  relied 
upon  by  the  Bureau  includes  the  public 
comment  record  estiiblished  bv  the 
projfosed  rule.  The  Bureau  recognizes 
that  some  parties  may  have  different 
persjiectives  or  consider  potential 
benefits  and  costs  differently. 

However,  the  fhirixiu  notes  that  for 
some  asjiects  of  this  analysis,  there  are 
limited  data  available  with  which  to 
(jnantifv  the  potential  costs,  benefits, 
and  imjiacts  of  the  final  rule.  l'’or 
example,  data  on  the  numbiir  and 
volume  of  various  loiin  products 
originated  for  the  |)ortfolios  of  bank  and 
non-bank  lenders  exists  only  in  certain 
circumstances.  The  Bureau  has  obtained 
available  information  iibout  the  cost  of 
improving  servicer  operations,  and  the 
discu.ssion  below  u.ses  this  information 
to  (|uantify  some  of  the  costs  to  .servicers 
of  the  final  rule.  However, 
comprehensive  data  on  the  costs  of 


improving  servicer  o])erations  is 
unavailable.  Dat.i  regarding  many  of  the 
benefits  of  the  rule  such  as  the  benefits 
from  prevented  diifaults  or  from 
])rev(!nted  injuries  to  the  financial 
.system  are  also  limited. 

In  fight  ofthe.se  data  limitations,  the 
cinalysis  lielow  generally  jirovidiis  a 
(jualitative  discussion  of  the  benefits, 
costs,  iind  impacts  of  the  final  rule. 
(General  (!conomic  ininciiiles,  together 
with  till!  limited  data  that  are  available, 
])rovide  insight  into  thiise  benefits, 
costs,  and  inqiacts.  Where  possible,  the 
Ifurimu  has  made  quantitative  estimates 
biised  on  the.se  jirinciples  iind  the  datii 
that  are  available. For  the  reasons 
stated  in  this  preiimble,  the  Bureau 
considers  that  the  rule  as  adojited 
faithfully  implements  the  jmiqioses  and 
objectives  of  Congress  in  the  statute. 
Based  on  each  and  all  of  the.se 
considerations,  the  Bureiiu  has 
concluded  that  the  rule  is  ajipropriate  as 
an  im])lementation  of  the  Act.-'"’ 

I).  Basolino  for  Aindvsis 

The  amendments  to  RESINA  made  by 
Dodd-l''rank  Act  .section  1488  regarding 
error  resolution,  information  re(|ue.st.s, 
and  force-placed  insurance  are  largely 
.sitlf-effectuating,  iind  the  13odd-l<’riink 
Act  generally  does  not  riupiire  the 
Bureau  to  adopt  regulations  to 
inqileinent  these  amendments.-'”  Thus. 


''’'•'rlu!  Hui'i'iiu  iioliul  in  Ihn  propcisiils  iissociiiUul 
with  llu!  'I'illc!  XIV  Kul(!iniikinj>s  that  il  s()iii>ht  to 
ohiain  adcliliojial  dalii  to  suppitnnoni  its 
considoralion  ol  tin;  nihanakina.s.  includina 
additioiiiil  diila  Iroin  Iho  National  Morl”<i<>o  l.icaniso 
,Sysl(!in  (NM1„S)  and  tho  NML.S  Mort”a>>o  Call 
Kc!porl,  loan  lilo  o.xtracis  IVom  various  linidors,  and 
data  troin  thi!  pilot  phiisos  ol  tho  Niitional  Morli>a”o 
Datahasit.  liach  ol  Ihnso  data  sourcos  was  not 
nooossai'ily  |■(dovimt  to  oiich  ol  Iho  rnloinakin<>s.  'I'ho 
Hnrisiu  ns(!d  tin;  additional  data  Ironi  NMI..S  and 
NML.S  Mortgago  CiidI  Rt!|)oit  data  to  hollor 
oorrohorato  its  listiinalo  ot  Iho  contours  of  tin;  non- 
doposilory  sogmoni  of  Iho  mortgago  inarkot.  Tho 
Hnr(!an  has  laKanviid  loan  filo  o.xtiiicts  from  Ihroo 
londors.  hnl  al  this  point.  Iho  data  from  ono  liMidor 
is  not  nsiihh;  and  tho  data  from  tho  olhor  two  is  not 
snfficiontiv  slandardi/,(!d  nor  ro|)rosonlalivo  to 
inform  consid(;ration  of  tho  final  rnlos. 

Additionally,  tho  Hiircsm  has  thus  far  not  veS 
r<!Coivod  data  from  Iho  Niitiomil  Mortgago  Daliihiiso 
pilot  phasiis.  Tho  Hnr(!an  also  nxpicistcxl  that 
c;ommontors  snhmil  roloviinl  data.  All  prohativo 
data  snhmitlod  hy  commemtors  wori;  discussod  in 
this  doenmont. 

-""Tlu!  Hiiroan  rocinviul  ono  commont  that  slatod 
that  hv  failing  to  idontifv  thi;  oxitmt  to  which 
soiA’icors  do  not  already  o|)(;ralo  in  a  mann(!r  Ihiil 
would  mo(!l  Iho  standards  of  Iho  rnlo.  tho  Huroan 
lidlod  to  idonlily  wluilhor  Ihoro  was  it  ■■com|)i!lling 
pid)lic  nc!(!d"  for  roguhilorv  action.  Tho  linnsin. 
howov(!r.  l)oli(!Vos  il  h.is  dianonslniltid  ii  compi^lling 
public  mictd  for  r(!gnlation.  including,  for  cixamphc 
Ihnmgh  Iho  roviow  of  malorial  failnnvs  of  privalt; 
marktgs  in  part  II  and  Iho  discussion  of  incomplolo 
markcils  ahovo.  In  any  ovont.  tho  lUiroan  has 
(htscrilxKl  th(!  authorilv  and  basis  for  tlu;  rnlo  and 
a  '‘ctmipolling  public:  ncuul"  is  not  a  Itigal 
|)roro(pnsilo  for  ridomaking. 

™'.S'oo12  l]..S.(:.  2(i(),')(k)(l)(A)and  2()().'')(k)(  1)(C) 
through  (D). 
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many  costs  and  l)on(!fits  of  the 
provisions  of  the  final  rule  regarding 
error  resolution,  information  recjnests. 
and  for{:e-])laced  insurance  derive 
largely  or  entirely  from  the  .statute  and 
from  regulations  regarding  (inalified 
written  recpiests  previously  i.ssned  by 
nun  and  r(!]ml)lish{;d  by  the  Bureau, 
not  from  the  final  rule.  These  |)rovisions 
of  th(;  final  rnh;  provide  substantial 
bimefits  to  servicers  coni])ared  to 
allowing  the  RFSPA  amendments  to 
take  effect  against  the  e.xisting 
regulatory  framework  under  Regulation 
X  and  without  implementing 
regulations  by  clarifying  ambiguous 
])rovisions  of  the  statute  and  integrating 
the  new  statutory  reciuirements  into  the 
existing  regulatory  regime.  (Greater 
clarity  and  integration,  as  provided  by 
the  final  rule,  should  reduce  the 
compliance!  burdens  on  covered  ])ersons 
by,  for  example,  reducing  costs  for 
attorneys  and  compliance:  c)ffice:rs  as 
well  as  jK)tc:ntial  ce)sts  of  c)vc:r- 
cejinpliance:  and  unnece:ssary  litigation. 

Sciction  1022  of  the  Dodd-Frank  Ac:t 
pcirmits  the  Bnrciau  to  ce)nsiclc!r  the 
idenefits,  ce)sts  and  imjiacls  of  the  final 
rule  solelv  c:c)mparc:cl  to  the  state  of  the 
world  in  whic:h  the  statute  takes  efic:ct 
without  implementing  regulations,  d’o 
])rovicle  the  public:  bc:lter  information 
about  the  benefits  and  c:osts  of  the 
.statute,  however,  the  Bnreau  has  c:hosc:n 
to  c;c)nsiclc!r  the  benefits,  c:osts,  and 
im])acts  of  the  major  ])rovisions  of  the 
final  ride  against  a  pre-statutory 
baseline.  That  is,  the  Bureau’s  analvsis 
below  cc)nsiclc:rs  the  benefits.  c:o,sts,  and 
im])ac;ts  of  the  relevant  provi.sions  of  the 
Dodd-Frank  Act  c:ombined  with  the 
final  rule  imjjlementing  those 
provisions  relative  to  the  rcigulatorv 
rc:gime  that  pre-dates  the  Dodd-Frank 
Ac:t  and  rcmiains  in  effect  until  the  final 
rule  takers  effec:t.^'’^  As  noti:cl  above. 
Ri!gulation  X  c:urrently  regulates 
servic:ers’  resjionses  to  assertions  of 
error  and  reejuests  for  information 
through  the  cjualified  written  rcxpiest 
prc)cc:ss. 

As  clisc:ussed  above,  RFSFA  and  Title 
X  also  give  the  Bureau  authority  to 
develop  mortgage  .servic;ing  rules  under 
Rc:gulation  X  that  are  not  rcKiuired  by 
.spec;ific  statutory  iirovisicms.  In  addition 
to  relying  on  thi:se  authorities  to 
supplement  c:c:rtain  of  the  reciniremc:nts 
under  RESPA  adclcul  by  the  Dodd-Frank 
Ac:t,  the  Bnrc:an  is  relying  on  the.se 


-"-'I'Ik!  Uuniaii  lias  cluisan.  as  a  inattor  (il 
(tiscralion.  to  consitlar  llui  honalils  and  costs  of 
those!  provisions  that  an!  n!(iuii(!(l  hv  tiu!  Doihl- 
I'lank  Act  in  order  to  l)(!tti!r  iniorin  tin:  ruh!makin{;- 
'I’lu!  lUinsni  has  discretion  in  futuri!  rulemakings  to 
choost!  till!  relevant  provisions  to  discuss  and  to 
choo.se  the  most  a|)propriate  hasi!line  lor  that 
liarticular  rulemaking. 


anthoritic:.s  to  recinire  servicters  to: 
maintaiti  c:ertaiii  general  .servit:ing 
policies.  prc)c:eclnres  :mcl  rcupiirements; 
itndertake  early  inter  vention  with 
delincinent  borrowers;  jirovide 
delinc|nent  borrowers  with  c:c)ntinnitv  of 
c:ontac:t  with  staff  e(ini])])c:d  to  assist 
them;  .mcl  follow  c:ertiun  proc;t:clures 
when  evaluating  loss  mitigation 
applii:citic)ns.  Bec:imse  Docld-Fnmk  Ac:t 
sec:tion  14(i3  iloes  not  spec:ific;allv 
iiujio.se  thcise  obligations  on  servic.ers, 
the  pre-statute  and  jiost -statute  baseline 
are  the  .same  with  respei:t  to  the  analysis 
of  the.se  jirovisions. 

E.  Qji'e/r;of!  of  ihf^  Final  Hula 

The  c:overage  of  the  mortgage 
servic:ing  rules  is  summarized  in  part  1 
above.  The  rnlc!S  generally  apjily  to 
federally  related  mortgage  loans  that  are 
closed-end,  with  c;ertain  c:xemptions. 
Open-end  lines  of  credit  are  generally 
exempt.  Small  sc!rvic:er.s  are  cixeinjit 
from  most  of  the  di.sc;retionarv 
rulemakings,  as  disc:u.s.secl  below. 

Size  of  the  Small  Service:!'  Exemption 

As  disc;us.sc:cl  above,  the  Bnrc:au 
bc:lievc:s  that  ,sc:rvic:c:rs  that  sc:rvic:c: 
rc:latively  lew  loans,  all  of  whic:h  they 
c:ithc:r  originate:!!  or  hold  on  ])c)rtiolio, 
generally  have  inc:c:ntivc:s  to  sc:rvic;e 
we:ll:  forc:going  the  returns  to  sc;ale  of  a 
large  .sc:rvic:ing  portfolio  inclic:atc:s  that 
the:  sc:rvic:c:r  c:hc)osc:s  not  to  ])rofit  from 
volume:,  and  owning  or  having 
originated  all  of  the  loans  .sc:rvic:c:cl 
inclic;atc:s  a  stake  in  either  the 
j)c:rformanc;c:  of  the  loan  or  in  an 
ongoing  relationship  with  the  borrower. 
The  va.st  majoritv  of  smaller  servicers 
arc:  c:omimmily  banks  and  c;rc:clit  unions. 
whic:h  tend  to  operate  in  narrowly 
clc:finc!cl  geographic:  arc:a.s,  depend 
deeply  on  the  c:c:c)nomic:.s  of  the.se: 
c:c)nmmnitic:s  for  their  ])rofitabilitv,  offer 
a  range  of  procluc:ts  and  .services  in  both 
deposits  and  loans,  arc:  known  for  a 
“relationship”  model  that  depends  on 
repeat  business  to  obtain  more:  deposits 
and  extend  more  loans,  and  c:oulcl  suffer 
signific:anl  harm  to  the  business  from 
any  major  failure  to  treat  c:ustc)mers 
prc)])c:rly  bc:c:anse  they  arc:  partic:nlarly 
vulnerable  to  “word  of  mouth.”  Thc:.se 
small  sc:rvic:er.s  gc:nc:rally  maintain 
“high-tonc:h,”  c:ustomc:r-c:c:ntric: 
c:n.stomc:r  .sc:rvic:e  models.  Tlu:v  also 
generally  .sc:rvic:c:  only  loans  they  either 
originated  or  hold  on  jiortfolio. 

IVhere  small  sc:rvic:ers  already  have 
inc:c:ntivc:s  to  ])rovidc:  high  levels  of 
c:nstomc:r  c:c)ntac:t  and  information,  the 
Bnrc:au  believcis  that  the  c:irc:umstanc:c:s 
warrant  exemjjting  those  sc:rvic:c:rs  from 
c:omi)lying  with  c:c:rtain  provi.sions.  For 
c:c)nmmnitv  banks  and  c:rc:dit  unions  in 
])artic:ular,  affirmative  c:ommnnic:atic)ns 


with  c:onsumc:rs  help  them  (and  their 
affiliates)  to  ensure  loan  pc:rformanc:e, 
markc:t  other  c:onsmnc:r  financ:ial 
prodnc:ts  and  .servic:c:s  to  the  c:ustc)mc:r.s 
for  whom  they  .sc:rvic:c:  mortgages  and 
have  a  relationship,  and  ijrc)tc:c:t  their 
re:putations  in  their  loc:al 
c:c)mnumitic:s.“"  *  Bc:c:ansc:  thc:.sc:  .sc:rvic:c:rs 
gc:nc:rally  have  a  long-term  relationship 
with  the  c:c)n.snmc:r.s,  thc:ir  inc:entivc:.s 
with  rc:gard  to  c.harging  fec:.s  and  c)thc:r 
.sc:rvic:ing  prac:tic:e.s  tend  to  be  more 
aligned  with  c:onsnmer  interests. 

The  Bnrc:au  believes  that  two 
c:c)nclitions  are  nec:e.ssary  to  warrant  a 
possible  cixemption  from  a  provision  of 
the  rule: — that  is.  that  an  exemption  mav 
be:  aj)pro])riatc:  only  for  sc:rvic:ers  that 
sc:rvic:e  a  relatively  small  nnmbcir  of 
loans  and  either  own  or  originated  the 
loans.  Larger  servic:c:r.s  arc:  likely  to  be 
nmc:h  more  reliant  on.  and  sojihisticated 
users  of.  c:omputc:r  tec:hnc)logy  in  order 
to  manage:  their  operations  c:ffic:ic:ntly.  In 
.snc:h  situations,  c:om])lianc:c:  is  likelv  to 
be  somewhat  c:asic:r  to  ac:c:c)mplish. 
kdirthc:!',  larger  servic:c:rs  also  generally 
operate  in  a  larger  number  of 
c:c)mmnnitic:.s  under  c:irc:mn.stanc:c:s  in 
whic:h  the  “high  tonc.h”  model  of 
c:ustc)mi:r  sc:rvic:e  is  not  prac:tic:al  or 
servic.e  many  loans  in  whic:h  thc:y  do  not 
have  as  muc:h  of  a  stake  in  the  long-term 
pe:rfc)rmanc:c:. 

In  order  to  im])lemc:nt  the  small 
.servic:c:r  exemption,  the:  Biirc:an  dc:finc:s 
a  small  sc:rvic:c:r  to  be  any  servic:er  that. 
tc)gc:thc:r  with  any  affiliates,  .sc:rvic:c:.s 
.'5. out)  or  fc:wc:r  mortgages  loans,  all  of 
whic:h  the  .sc:rvic:c:r  or  affiliatc:s 
originated  or  own.  The  definition 
inc:orporatc:.s  the  reciuirement  that  the 
servic:er  or  affiliates  c)riginatc:cl  or  own 
the  loans  that  the  servic:er  sc:rvic:c:s 
bec:an.se,  as  explained  above,  the  Bureau 
believcis  that  this  is  a  key  inclic:ator  of 
.sc:rvic:c:rs  that  generally  liavc:  incentives 
to  ])rovicle  high  levels  of  customer 
c:ontac:t  and  information.  To  cleveloj)  the 
loan  c:onnt  threshold,  the  Bnrc:au 
e:om))ntc:d  loan  c:ounts  for  insured 
depository  institutions  using  data  on 
aggre:gatc:  unpaid  princ:ipal  balanc:c:  and 
a  mc:asure  the  Bnrc:an  derivc:cl  for  the 
average  loan  nn])aid  princ:ipal  balanc:c:  at 


’  .S'cc  l.uri  ).  I’iiilo  c/  <il..  I’rimi!  Allianci!  I.uaii 
.Surviciufc.  Il(‘-'l'hinkin}i  Loiin  at  8  (Apr. 

2010)  (“I’iiiOi  I’apcr").  tmiikihh  at  hil]):// 
<:iiinsi<’ht.(:()ni/nuulici/(lo(:/\\'liili-l’(iit(n_(Ais(-Stii(lv/ 
wpcs  l{<•Thinkin<’  lAxinScn  icin;^  Mm  20 1 0. pdf . 

-"'As  stated  above,  the  .a.OOO-loau  threshold 
r(!riec.ts  the  purposes  of  the  ex(!niplion  that  the  rule 
(!slahlislii!s  lor  lhi!se  serviciTS  and  the  structure  of 
the  inort<>a>>e  s(!E  viciu'«  iiidustrv.  The  lUiriuiu's 
choice  ol  5.000  in  loans  serviced  lor  pur|)oses  of 
Ke^nlation  Z  does  not  iinpiv  that  a  threshold  of  that 
type  or  of  that  inagidtudi!  would  he  an  aiipropriate 
wav  to  distinguish  small  firms  for  other  purposes 
or  in  other  indu.stries. 


10840  Federal  Register / Vol.  78.  No.  31 /Thursday,  Fcjbruary  14,  2013 /Rules  and  Regulations 


insured  depositories.-"'’  The  Bureau's 
methodology  lakes  into  account  the  tact 
that  .servicers  that  service  smaller 
numlMMs  ol  loans  al.so  tend  to  service 
loans  with  smaller  unpaid  princi|)al 
l)alanc(!s.  For  example,  tin;  Bununi  finds 
that  the  average  unpaid  principal 
balance  on  mortgage  loans  at  insured 
de|)ositories  and  criulit  unions  is  about 
.SI 80.000.  hut  it  is  only  about  .S80.000  at 
insunul  de])ositories  and  credit  unions 
with  under  Si  billion  in  assets. 

The  Bureau  helievcis  that  the  ."i.OOO 
mortgage  loan  threshold  further 
identifies  the  group  of  servicers  that 
make  loans  only  or  largelv  in  their  local 
communities  or  mon;  generally  have 
incentives  to  provide  high  levels  of 
customer  contact  and  information.  The 
Bureau  al.so  believes,  in  light  of  the 
available  data,  that  no  other  threshold  is 
su|)erior  in  balancing  ])otential  over¬ 
inclusion  and  under-inclusion.  With  the 
threshold  .set  at  .‘i .()()()  loans,  the  Bureau 
(istimates  that  over  98  jjiircent  of  insunul 
depositories  and  credit  unions  with 
nmh’r  S2  billion  in  as.sets  fall  beneath 
the  thnishold.  In  contrast,  oidy  29 
percent  with  over  .S2  billion  in  as.sets 
fall  IxMieath  the  threshold  and  only  11 
|)erc(!nl  oflho.se  with  ov(!r  .SlO  billion  in 
assets  do  so.  Furth(!r.  ov(!r  99.3  ixircent 
of  insured  d(!positories  and  crixlit 
unions  that  meet  the  traditional 
threshold  fora  commnnitv  hank — .SI 
billion  in  as.set.s — fall  beneath  the 
threshold.-""  The  Bureau  (istimates 
there  are  about  80  million  closed-end 
mortgage  loans  overall,  with  about  .3.7 
million  .serviced  hv  insured  de|)ositorie.s 


-‘’  ’Cnulil  uiiiDiis  ri^porl  llio  niiinIxM'  and  aj^^riTj^alt! 
I>alan(:n  ot  morlKaKns  ludd  in  poiitolio  on  llioir  (iail 
K(‘|K)iI.  Usini^  Itioso  ri-poiis  llio  iSiiroau  calculatial 
llu!  av(M'a”(!  unpaid  principal  balanci!  ot  portldiio 
nuii1"a^i!s  l>\  .Slato  rorcrcilit  unions  witli  loss  tlian 
.SI  trillion  in  assets  and  appliird  tinr  .Slate  spircilic 
li(;urtrs  to  hanks  and  lliriHs  under  .SlO  billion  in 
assets.  For  banks  and  tbrills  with  over  SKI  billion 
in  assirls.  Ibir  ISureau  relied  on  Ibir  (XXi  Morlgaee 
■Metrics  Ktrporl.  wliitli  sbowisl  an  average  unpaid 
principal  balancr;  irstiinate  ot  .S17.S.000.  For 
strcurilizcid  loans,  lire  linreau  nrlital  on  the  l•'IIFA■s 
non-public  lloine  l.oau  I’errorinanccMialabase. 
wliicb  provid(!s  data  bv  size  ol  securitized  loan 
book:  this  yielded  average  unpaid  principal 
balances  ran^in^  Iroin  $141,000  to  $180,000. 

-'"'•’rlu!  linreau  uoli!s.  however.  Ilial  tlie  I'DK) 
rcrcenllv  ndeased  a  new  s(4  ol  luupirical  criteria  lor 
identilvin^  conunuuilv  banks  in  which  sonu!  banks 
with  niubrr  $1  billion  in  as.sets  are  excluded  and 
some  banks  with  ov(!r  $1  billion  in  assets  are 
incbubul.  .See  l■’(•d.  Depo.sil  Ins.  Corp..  I■'l)l('. 
Comnninily  Hanking  Study,  at  l-.S  (Dec.  2012). 
(iviiildhif  III  hllp://\\'\\\v.ldi(:.<iov/iii>>u  lilt  ions/ 
irsoiircos/chi/sliidv.hlml.  'llie  study  is  somewhat 
critierd  id  usinea  $1  billiou  threshold  to  deliiie 
comnumitv  banks,  as  has  Immui  traditional.  The 
linreau 's  rule  iHpiates  rouehly  to  a  .S2  billion 
thresliold  to  the  extent  tliat  the  rule  covers  08 
percent  ol  insured  depositories  and  credit  unions 
with  fewer  assets. 


ami  credit  union.s  that  (lualifv  for  the 
c.\(!m])ti()ii.-"' 

rlu;  Bttrttau  huliuvo.s  that  the  insttritd 
(lupositoric.s  and  credit  tmions  that  lall 
below  tlu;  3,()()()  loan  threshold  coiisi.st 
overwhelmingly  of  entities  tluit  imike 
loans  otdy  or  largely  in  their  local 
communities  and  have  incentives  to 
]n'ovide  high  levels  of  custotner  conliict 
ctnd  information.  Further,  while  .some 
such  entities  may  servict;  more  th;m 
3.()()()  loatis,  the  Bureau  believes  that 
relatively  few  do,  so  ex])anding  the  loan 
count  above  3, ()()()  is  more  likelv  tti 
include  entities  tluit  ti.se  a  different 
.servicing  model.  If  the  loan  count 
threshold  were  set  at  1  (),()()()  mortgage 
loans,  over  99.3  percent  of  insured 
de]K)sitorie.s  and  credit  union.s  with 
under  .S2  billion  in  as.sets  would  fall 
beneath  the  threshold.  However.  38 
])ercent  of  insured  depositories  willi 
over  S2  billion  in  as.set.s  .mil  20  percent 
oftho.se  with  over  .SlO  billion  in  as.set.s 
would  fall  hetneath  the  threshold.  The 
Bureau  recognizes  that  .some  of  these 
servicers  may  not  (pialify  as  small 
servicers  because  some  nuiy  not  own  or 
luive  origiiuited  all  of  the  loans  they 
service.  However,  the  Bureau  lutlieves 
tluit  thesi;  figures  givt;  a  fair 
repre.sentation  of  the  tvjuts  of  servicers 
that  would  {|u;ihfy  as  snuill  servicers 
given  tlu;  resp(;ctive  thn;.shohl.s.“"'* 

The  Bur(;;iti  i:onchKh;.s  that  the  3.000 
mortgagi;  loan  threshold,  cou])h;d  with 
the  retiuiremenl  to  .service  only  loans 
owiu;d  or  originated,  |)rovid(;s  a 
reasoiuihh;  hiilance  between  the  goal  of 
including  a  substantial  numlu;r  of 
servicers  that  niiike  loiins  otdy  or  larg(;lv 
in  their  lociil  communities  or  more 
g(;nerally  have  incentives  to  provide 
high  levels  of  cu.stomer  .service  and  tlu; 
gotil  of  excluding  .servicers  that  use  it 
diffentnt.  le.ss  j)(;r.sonal  business  model. 
The  Bureau  further  believes  that  it  is 
ap])ropriale  fora  definition  of  small 
servicers,  for  purpo.ses  of  an  exemjjtion 
to  .servicing  rules,  to  include  conditions 
specifically  a.ssociated  with  the 


-"'To  obtiiiii  ostimatos  ol  aHSi'oH"'"  t**'"'  counts, 
till!  Bureau  a^^ru^atuil  mort^a^u  loan  counts 
obtiiincd  orilm  ivcd  Irom  tbu  F'llF'A  "llomu  l.oau 
I’erlonuancc''  data  described  above,  tbe  Board's 
Flow  ol  Funds  Accounts  ol  tbe  I  Inited  .States 
(stiitistical  release  z.  1).  tbe  data  Irom  tbe  credit 
union  Call  Report  iind  tbe  bank  and  thrill  Call 
Ke))orl.  the  Corel. o"ic  morleage  loan  servicing  diita 
set.  and  tbe  BBx  data  set  Irom  BlackBox  l.ogic. 

-‘"‘The  Bureau  believes  that  almost  all  insured 
depositories  and  credit  unions  that  servici;  .'j.OltO  or 
Fewer  loans  own  or  originated  lbo.se  loans.  Fiulilies 
servicing  loans  they  did  not  originate  and  do  not 
own  most  likidv  view  servicing  as  a  stand  alone  line 
ol  business,  and  they  would  clutose  to  service; 
subslauliallv  more;  tbiin  .'i.tlOtl  leeans  in  e)rele;rte) 
eiblain  a  preelilable;  re;luru  eiu  lhe;ir  iuve;slme;nt  in 
se;rvie:iug.  Tee  tbe;  e;.xle;nt  tbe;  assumplieeu  ele)e;s  neil 
heilel.  it  is  meire;  like;ly  ne)l  tei  beilel  leer  insureel 
ele;posile)rie;s  anel  e:re;elil  uideens  .se;rvicing  meere;  Ihiin 
.$.(1011  leeaus. 


inc(;ntivi;.s  and  business  much;!  of 
setrviettrs,  such  as  owning  or  originating 
all  loans.  Tlutrt;  is  no  p(;rf(;ct  wav. 
howi;v(;r.  to  i(h;ntify  sttrvicitrs  that  havt; 
cho.s(;n  a  husiiut.ss  moth;!  in  which  an 
(;s.s(;ntial  comjioiutnt  is  providing  high 
h;v(;l.s  of  custonu;!'  sttrvict;.-"" 

Finally,  tlu;  Bureau  estimal(;.s  that 
then;  are  about  13.9  million  closed-end 
mortgage  loans  serviced  by  non- 
d(;po,sitories.- '"  The  data  is  not  available 
with  which  to  accuratelv  estimati;  the 
mnnher  of  exempt  non-d(;po.sitorv 
s(;rvicer.s  or  tlu;  numher  of  loans  thev 
.service.  However,  tlu;  Bureau  l)(;heves 
that  the  numher  of  loans  .s(;rviced  is  a 
small  percentage  of  this  total  giv(;n  tlu; 
financial  advantages  of  servicing  large 
munhers  of  loans.  The  Bureau  has 
therefore  decided  not  to  distingui.sh,  in 
the  definition  of  a  small  servic(;r. 
wlu;tlu;r  a  mortgage  s(;rvicer  is  an 
insured  dejjositorv  or  cr(;dit  union  or 
has  some  otlu;r  hu.sin(;.s,s  form. 

F.  Potential  Penefits  and  (lasts  to 
(lonstnners  and  (lovered  Persons 

1.  Notic(;.s  of  Error  and  R(;(|ue,st.s  for 
Information 

S(;ction  1483  of  the  Dodd-Frank  Act 
anu;nds  .s(;ction  8  of  RlvSBA  hv,  among 
other  things,  establishing  new  .s(;rvicer 
obligations  with  r(;s])(;cl  to  handling 
notic(;.s  of  error  and  r(;(pu;.sts  for 
iidbrmation  from  horrow(;r.s  and  making 
c(;rtain  changes  to  the  existing  (lualified 
written  r(;(ju(;.st  ])rocess  under  RESPA 
and  R(;gulation  X.  .Sp(;cifically,  section 
1483  of  the  Dodd-P'rank  Act  (1) 

])rohil)its  .servic(;rs  from  failing  to  take 
timely  action  to  respond  to  horrow(;r 
reejuests  to  corr(;ct  errors  r(;laling  to 
allocation  of  ])ayments.  final  balances 
for  ptirpo.s(;s  of  paying  off  a  mortgage 
loan,  avoiding  foreclosure.  orotlu;r 
standard  .servicer  duties,  (2)  prohibits 
servicers  from  failing  to  respond  within 
ten  l)n,sin(;s.s  days  to  iMqnests  from 
borrowers  regarding  the  identity  of  tlu; 


-""iu  the;  2(112  KF.SI’A  .S(;rviciu<>  I’ropusiil,  tlu; 
Bur(;au  .s()liciti;cl  comment  on  wlu;llu;r  to  (;x(;m|)t 
small  si;rvicc;rs  Irom  C(;rlain  provisions.  .-\s 
(liscussi;(l  abor  t;  iu  tin;  analysis  ol  §  1024. 80.  Ibt; 
Bur(;au  ri;c(;iv(;il  commi;uts  oil  Ibis  issue.  K(;i>ar(liii^ 
a  lbri;sliol(l  For  tin;  number  ol  morlga};e  loans  in  tbi; 
(li;Fiuiliou  oFa  small  servicer,  commenlers 
ri;t:omm(;u(le(l  lliresbolils  bi;lwet;u  .$.000  and  l.S.OOO 
mortgage  loans.  F'or  llit;  ri;asons  tltiscribiitl  above, 
tlu;  Bureau  belitives  that  the  .$.000  loan  i:ouut 
Ibrtislioltl  coiipltitl  with  tbe  r(;(|iiiri;meul  that  Ibt; 
st;rvit:t;r  tiwiis  tir  t)rigiualt;tl  tbt;  itiaiis  prtivitlt;  an 
apprtipriatt;  tlt;Finitit)u  tiF  small  st;rvit:t;r  Ftir  purptist; 
t)F tlu;  t;xt;mplit)u. 

-'"Tti  tiblaiii  t;slimalt;s  til  Itiau  t:ouuts.  tlu;  Burt;au 
iiggrt;gali;tl  mtulgagt;  Itian  t:t)uuls  t)btaiiu;tl  tir 
tlt;rivt;tl  Frtim  the  F'lll'A  “llomt;  l.tiaii  l’t;rFt)rmiiut:t;" 
tiala  tlest.ribetl  abtivt;.  the  Btiartl's  F'ltiw  til  F■uutls 
At:t;tmuls  til  tin;  Unili;tl  .Slalt;s  (stalistit;al  rt;lt;ast; 
z.l).  lilt;  tiala  Frtim  Ibt;  t:rt;tlit  imitiii  Call  Rt;pt)rt  anti 
Ibt;  bank  auti  ibriFi  Call  Keptirt.  tbt;  (itirt;Lt)git: 
lutirtgagi;  Itian  servit:iiig  tiata  set.  anti  the  BBx  tkilii 
si;l  Frtim  Blat;kBtix  Logit:. 
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owner  or  assignee  of  their  mortgage 
loan,  and  (3)  ])rohil)its  servicers  from 
charging  fees  for  r(!S])omling  to  (jualified 
written  riuiiujsts.  Further,  .section  1403 
of  the  llodd-Frank  Act  shortens  the 
timeframe  for  servicers  to  acknowledge 
and  respond  to  cpialified  writtcm 
recpiests. 

The  Hnrean  has  imphmumted  thes(5 
amendments  to  RFSl^A  through 
§5?  1024.35  and  .30.  Under  1024.35, 
.servic(!rs  an;  nKpiinul  to  res])ond  to 
written  notices  from  borrowers 
regarding  certain  covca  ed  errors, 
including  errors  ndating  to  the  servicing 
of  a  borrower’s  mortgage  loan.  Under 
§1024.30,  .servicers  are2  required  to 
re.s])ond  to  borrowers’  written  re(|ue.sts 
for  information  regarding  their  mortgage 
loan.  Both  §§1024.35  and  1024.30  ai)])ly 
to  (jualified  written  nujiK^sts  asserting 
covered  errors  or  recjnesting  information 
r(;garding  the  horrowca  ’s  mortgage  loan, 
resjjectively,  hut  notices  of  errcjr  and 
information  requests  muni  not  meet  the 
r(!(|uir(!ments  for  submission  of  a 
(jualified  written  re(jnest  to  fall  under 
§§1024.35  and  1024.30.-" 

Under  §  1024.35,  servicers  must 
j)rovi(le  borrowers  with  a  written 
acknowledgement  within  five  days 
(excluding  higal  j)ut)lic  holidays, 
Saturdays  and  Sundays)  of  receij)t  of  a 
n()tic(!  of  error.  In  addition,  §  1024.35 
r(!(jiur(!s  servicers  to  resjxnul  to  a  notice 
of  error  hv  either  correcting  the  asserted 
error  and  notifying  the  borrower  of  such 
correction  in  writing,  or  conducting  a 
reasonable  investigation  and  jjroviding 
the  borrower  with  written  notification 
including  a  stat(!ment  that  no  error 
occurred  and  of  the  h()rrow(!r’,s  right  to 
nHjuest  documents  relied  njxm  hv  the 
servic(n'  to  reach  this  determination.  For 
iiKJ.st  asserted  errors,  §1024.35  iHHjuires 
that  the  investigation  must  Im; 
comj)leted  and  a  resjjonse  j)rovi(le(l 
within  30  days  (excluding  higal  jnihlic 
holiday.s,  Saturdays  and  Snndavs)  after 
receijd  of  the  notice  of  error.  Servicers 
are  not  nKjuired  to  c()mj)lv  with  these 
acknowhulgement  and  r(;sj)onse 
nujuirements  if  they  cornict  the  error 
as.s(;rte(l  by  the  borrower  and  notifv  the 
borrower  of  the  correction  in  writing 
within  five  days  (excluding  legal  jnihlic 
holiday.s,  Saturdays  and  Sundays). 
Servicers  also  are  not  required  to 
(:()mj)ly  with  tluise  nujuirements  for 
notices  of  error  that  are  (hq)licative, 
overbroad,  or  untimely. 

The  final  rnh;  j)r()vi(le.s  for 
suhstantially  similar  nujuirements  with 
resjiect  to  horrow(!r  nujnests  for 


'  111  Itio  final  ruin,  llio  provisions  in  §  1024. a.f 
and  1024. :i()  apply  only  to  wrillon  noticos  or 
riKpinsIs  from  liorrowors.  Ilouoyor.  t?  1024. 111! 
providos  ol)li”alions  on  sorvicors  ri!”ardin{>  oral 
as.sortions  of  orror  and  oral  roqiiosts  for  information. 


information.  Under  §  l()24.3(i.  .servicers 
innst  jirovide  borrowers  with  written 
acknowledgement  within  five  (lavs 
(excluding  legal  jnihlic  holidavs, 
.Saturdays  and  .Sundays)  of  receijit  of  an 
information  retjnest.  In  addition, 

§  1024.35  re(jnires  .servicers  to  resjiond 
to  an  information  nujnest  by  either 
jiroviding  a  borrower  with  the  nujnested 
information  or  conducting  a  reasonable 
search  for  the  information  and 
Jiroviding  the  borrower  with  a  written 
notification  that  the  information 
reijne.sted  is  not  available  to  the 
servicer.  For  nujnests  for  most  tyjies  of 
information,  the  servicer  innst  resjiond 
to  a  borrower’s  luujnest  within  30  (lavs 
(excluding  legal  jiulilic  holidays. 
.Saturdays  and  .Sundays)  after  receijit  of 
the  information  nujuest.  .Servicers  are 
not  r(ujnire(l  to  comjily  with  these 
acknowledgement  and  resjionse 
luujuirements  if  they  jirovide  the 
information  requested  to  the  borrower 
within  five  days  (excluding  legal  jnihlic 
holiday.s,  .Saturdays  and  .Sundays). 
.Servicers  akso  are  not  nujnired  to 
comjily  with  these  nujuirements  for 
nujne.sts  for  confidential,  jirojirietary,  or 
jirivileged  information,  or  nujnests  for 
information  that  are  overbroad,  nndulv 
hnniensome,  dnjilicative,  or  nntimelv. 

Potiiuiial  iHuwfits  and  costs  to 
consumers — error  resolution.  .Sect  ion 
1024.35  lists  eleven  categories  of  errors 
subject  to  the  nujuirements  of  the 
section,  including  a  catch-all  category 
for  any  error  relating  to  the  servicing  of 
a  borrower’s  loan.  Any  (jualified  written 
luujne.st  that  as.serts  an  error  relating  to 
the  servicing  of  a  mortgage  loan  is  a 
notice  of  error  under  the  rule.  However, 
the  rule  akso  ajijilies  to  notices  of  error 
that  are  not  covered  by  the  current 
(jualified  written  nujuest  mechanism. 

The  benefits  to  borrowers  of  the  new 
error  resolution  jirocess  dejiend  on  (a) 
the  numlier  of  borrowers  who  use  the 
new  error  resolution  jiroce.ss  who  would 
otherwise  a.ssert  errors  informally,  via 
jihone  calls  or  email,  either  because  the 
new  jjrocess  is  broader  in  scoju;  or  is 
easier  to  n.se  than  the  (jualified  written 
luujuest  jn’oeess,  (h)  the  additional 
benefits  to  these  borrowers  from  using 
the  new  error  re.solution  jirocess  instead 
of  an  informal  jnocess,  and  (c)  the 
additional  benefits  from  reduced 
resjionse  times  and  enhanced 
investigation  nujuirements  to  borrowers 
who,  absent  the  rule,  would  n.se  the 
(jualified  written  nujnest  jinicess.-'- 

In  develojiing  the  jirojiosed  rule,  the 
Bureau  conducted  outreach  with 


rluiri!  may  tio  iKiimlits  to  tjorrowias  }>(!n(!rally 
it  assartioiis  of  (arors  induct!  si!iyi(:(!rs  to  improvi! 
Ihtiir  optiralions.  iiltlumt^h  whollna-  ttiis  will  occur 
is  imf:(!rlain. 


servicers  regarding  (uror  resolution.  The 
Bureau  could  not  obtain  rejires(!ntative, 
(jnantitatlve  information  aliont  the 
nnmtier  or  tyjies  of  errors  currently 
asserted  by  liorrowers  under  (lither 
informal  jinicesses  or  the  (jualified 
written  nujue.st  jinice.ss.  Thus,  it  is  not 
jiossihle  to  (jnantifv  the  jiotentiid  for 
greater  use  of  the  new  jirocess  or  the 
jiotential  additional  benefits  to  those 
who  would  use  it  instead  of  using 
current  informal  or  formal  jinices.ses.-'-* 

.Some  of  the  enumerated  errors  subject 
to  the  error  resolution  r(Ujnirements 
under  the  final  rule  concern  basic  duties 
that  servicers  juiiform  friujuently  for 
large  munhers  of  borrowers  (e.g.,  accejit 
conforming  payments,  jirojierly  ajijily 
jiayments  as  r(ujnire(l  under  the  terms  of 
the  mortgage  loan,  jiay  taxes  and 
insurance).  The  Bureau  believes  that 
servicers  currently  generally  jierform 
the.se  duties.  Further,  when  servicers  do 
not.  the  errors  fr(ujnentlv  are,  and  will 
continue  to  he.  asserted  and  re.solved 
adiujnately  through  an  informal  jiroce.ss. 
Bonumuus  who  currently  assrut  these 
errors  through  tin;  (jualified  written 
nujnest  jiroce.ss  may  benefit  given  the 
simjiler  form  re(jnirement.s  and  fastiir 
njsjionse  times  nujnired  under  the  final 
rule.  On  occasion,  however,  borrowers 
who  currently  use  an  informal  jiroce.ss 
may  instead  n.se  the  error  re.solution 
Jirocess  under  the  final  ride,  jierhajis 
liecan.se  it  is  more  coinujiiient  than  the 
existing  (jualified  written  nujue.st 
Jirocess,  and  these  borrowers  may  obtain 
a  better  outcome  given  the  final  ride’s 
investigation  and  resjionse 
nujuirements. 

Other  enumerated  errors  concern 
activities  that  .servicers  jierform  less 
fnujuently.  With  resjiect  to  these 
activities,  errors  are  more  likely  to  occur 
and  informal  mechanisms  are  less  likelv 
to  lead  to  effective  resolntion.  For 
examjile,  under  the  final  rule,  it  is  a 
(un'ered  error  for  a  serx  icer  to  fail  to 
Jirovide  accurate  information  to  a 
tiorrower  with  resjiect  to  loss  mitigation 
ojitions  and  foreclosure  or  to  fail  to 
snsjiend  a  foreclosure  sale  when,  for 
examjde,  the  tiorrower  is  jierforming 
under  a  loss  mitigation  agnujinent.  The 
greater  scojie  and  claritv  of  the  new 
error  resolution  jirocess  will  allow 
borrowers  who  would  otherwise  not 
a.ssert  errors  relating  to  these  issues  at 
all  or  would  a.ssert  them  informally  to 
obtain  the  benefits  of  the  new 
investigation  and  resjionse  nujuirements 
of  the  error  resolution  jirocess. 
Borrowers  who  would  n.se  the  (jnalifi(!(l 


-'  '.Soo.  Ii()\yi!y(!r.  tlii!  {•oiuunl  (tiscu.ssioii  ol 
.si-ryicinj*  i)pi!i'ati()ns  aiut  ayoi(lat>t(!  foriMlosuri:  in 
Itid  analy.sis  ol  Iho  proyision.s  on  r(!asonat)l(! 
intonnation  managoinonl.  mfra. 
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written  recjuest  process  will  also  biMieiit 
Iroin  the  new  investigation  and  nisponse 
nujuireinents  ol  the  error  re.solution 
proc.(!ss.  llecansc;  many  ot  these  errors 
have  the  |)otential  to  impose  snhstantial 
rmancial  and  other  costs  on  horrowers, 
the  error  resolution  requirements  under 
the  final  rule  may  provide  snhstantial 
Ixmeiits  to  horrowers  who  experience 
such  errors. 

More  generally,  the  Hnrean  believes 
that  the  rule  would  himelit  horrowers 
hecan.se.  as  discus.sed  above,  there  is 
reason  to  believe  that  manv  servicers  do 
not  currently  inve.st  snificiently  in 
providing  rohn.st  error  resolution 
l)roc(!dnr(;s  to  horrowers.  Borrowers  do 
not  choose  their  servicers,  exce|)t 
indirectly  by  choosing  their  lenders,  and 
have  little  recourse  lor  ])oor  cn.stomer 
.service  against  eithcir  their  ser\'icers  or 
the  owners  or  assignees  of  their  loans 
(for  whom  .servicers  are  the  agents). 

Thus,  the  market  for  servicing  may  not 
fully  reflect  the  interests  of  horrowers  in 
having  rohn.st  error  resolution 
procedures. 

The  Bnnum  recognizes  the  po.ssihility 
that  the  provisions  on  error  resolution 
may  impose  co.sts  on  .some  servicers. 
One-time  training  costs  and  system 
updates  as  well  as  higher  ongoing  costs 
from  the  new  (aror  resolution  process 
may  lead  servicers  to  nalnce  other 
services.  Servicers  may.  for  i!xam|)lt!. 
nadlocate  resonrc(xs  from  oral  (;rroi- 
resolution  to  written  error  re.solution, 
nidncing  accciss  to  sc'rvicer  personnel  for 
.some  borrowers  while  incnaising  accixss 
and  (piality  of  outcomes  for  otlnns.  'I'liis 
particular  effect  should  he  limitiul  given 
the  recpiirements  in  ^  1024.38  regarding 
policies  and  procedures  for  re.s]Kmding 
to  oral  assertions  of  complaints. 

S(!rvicers  may,  however,  nalnce  other 
services.  Similarly,  .servicers  may  not 
charge  a  fee  or  nujuire  a  borrower  to 
make  any  payment  that  may  he  owed  as 
a  condition  of  res])onding  to  a  notice  of 
(irror.  S(;r\'icers  may,  how(!V(!r.  charge 
fees  for  other  activities. 

PotHiiiidl  hdiidfits  and  costs  to 
consuiucrs — rcijucsis  for  information. 
The  Ixmefits  to  horrowers  of  the  new 
information  nupiest  ])roce.ss  depend  on 
(a)  the  number  of  horrowers  who  u.se  the 
new  j)roces.s  for  re(]uesting  information 
who  would  otherwi.se  make  th(!.se 
r(!(|ue.sts  informally,  via  phone  calls  or 
email,  either  hec;an.se  the  new  process  is 
hroad(!r  in  .scope  or  is  easicir  to  u.se  than 
the  (inalificul  written  recpiest  ])roces.s,  (h) 
the  additional  benefits  to  these 
borrowers  from  using  the  new  proce.ss 
for  re(]ue.sting  information  instead  of  an 
informal  process,  and  (c)  the  additional 
Ixmefits  from  reduced  res])onse  times 
and  enhanced  investigation 
nHiuirements  to  borrowers  who.  absent 


the  rule,  would  use  the  (jualified  written 
recjuest  proce.ss. 

Regarding  outcomes  of  the  new 
information  nupiest  process,  the  servicer 
is  a  convenient  sourci!  of  certain 
information  that  may  lx;  recpiestiul  by 
horrowers  (e.g..  details  about  the  terms 
of  the  loan,  tin;  animal  amount  of 
interest  jiaid,  the  remaining  mortgage 
balance)  and  may  he  the  only  source  of 
other  information  (e.g..  the  (late  a 
])ayment  was  received  or  a 
dishnrseinent  from  escrow  was  made, 
the  new  jiayment  on  an  adjustable  rate 
mortgage).  Receipt  of  such  information 
may  provide  many  benefits  to 
borrowers;  both  by  facilitating 
hon.sehold  budgeting  in  the  near  term 
and  over  time,  which  can  iinjirove  the 
household’s  welfare,  and  by  allowing 
borrowers  to  for(^.stall  or  correct 
problems  likely  to  can.se  them  monetary 
losses  (e.g.,  by  verifying  that  payments 
were  received  or  taxes  and  insurance 
were  naid  from  escrow). 

In  developing  the  jiropo.sed  rule,  the 
Bureau  conducted  outreach  with 
servicers  regarding  existing  information 
re(|ue.st  processes.  One  .servicer 
estimated  that  it  receives  7().{)()()  phone 
calls  a  month  on  a  ])ortfolio  of  3()().()()() 
loans;  another  estimated  it  receives 
1  ()(),()()()  phone  calls  per  month  on  a 
])ortfolio  of  about  1  million  loans. 
Borrowers  may  call  servicers  both  to 
recpiest  information  and  to  assert  errors, 
hut  the  Bureau  was  informed  that  the 
vast  majority  of  ])hone  calls  are  recjuests 
for  information.  The  most  common 
recpiest  for  information  is  whether  the 
servicer  has  niceived  the  borrower's 
payment.  Most  nupiests  for  information 
that  are  made  by  phone  are  addressed 
by  servicers  in  the  same  call.  The 
Bureau  believes  that  other  .servicers 
generally  follow  the  same  practice. 

Given  the  conveni(xice  of  receiving 
information  through  informal  oral 
proces.ses,  the  Bureau  does  not  believe 
that  the  final  rule  will  cause  large 
nnmhers  of  horrowers  to  change  from 
using  informal  oral  proces.ses  to  formal 
written  processes.  1  lowever,  horrowers 
who  do  make  this  change  as  well  as 
horrowers  who  would  use  the  cpialified 
written  recpiest  jirocess  if  not  for  the 
rule  will  benefit  from  the  reduced  form 
re(piirements  and  the  new  investigation 
and  response  recpiireinents  a|)|)licahle  to 
recpiests. 

More  generally,  the  Bureau  believes 
that  the  rule  would  benefit  borrowers 
because,  as  discussed  above,  there  is 
reason  to  believe  that  many  .servicers  do 
not  currently  inve.st  siifficientlv  in 
having  robust  jirocedures  for  addressing 
information  nupiests  from  borrowers. 
Borrowers  do  not  choose  their  servicers, 
except  indirectly  by  choosing  their 


lenders,  and  have  little  recourse  for  poor 
customer  service  against  either  their 
servicers  or  the  owners  or  assignees  of 
their  loans  (for  whom  servicers  are  the 
agents).  Tims,  the  market  for  .servicing 
may  not  fully  reflect  the  interests  of 
horrowers  in  having  robust  jirocedures 
for  information  reipiests. 

The  Bureau  recognizes  the  po.ssihility 
that  the  provisions  on  recpiests  for 
information  may  iinpo.se  costs  on  some 
borrowers.  One-time  training  costs  and 
system  updates  and  higher  ongoing 
costs  from  the  new  process  for 
recpiest ing  information  mav  lead 
.servicers  to  reduce  other  services. 
Servicers  may.  for  exam])le,  reallocate 
resources  from  addressing  oral  recpiests 
for  information  to  written  requests  for 
information,  reducing  acce.ss  to  servicer 
])ersonnel  for  some  horrowers  while 
increasing  ai;ces.s  and  cpiality  of 
outcomes  for  others.  This  ])articular 
effect  should  he  limited  given  the 
requirements  in  1024.38  regarding 
maintaining  |)olicies  and  ])rocedure.s  to 
address  oral  c;omplaints  and  recpiests  for 
information.  Similarlv,  serviciers 
generally  may  not  c:harge  a  fee  or  recpiire 
a  borrower  to  make  any  payment  that 
may  he  owed  as  a  c:onditic)n  of 
responding  to  an  information  recjuest. 
Servic:ers  may,  however,  c:liarge  fees  for 
other  activities. 

Potential  benefits  and  c:osts  to  covered 
jyersons.  The  Bureau  has  carefully 
considered  whether  there  are  anv 
significiant  benefits  to  c:overecl  jierson 
from  this  jirovision  and  has  dcctermined 
that  there  are  not. 

Servic:ers  cairrently  inc:nr  ciosts 
resjionding  to  cpialified  written  recpiests 
to  c:orrec:t  errors  and  to  jirovicle 
information.  Servicers  will  inc:ur 
additional  one-time  and  ongoing  exists 
to  cxmijily  with  the  new  investigation 
and  resjionse  reejuirements  and  meet  the 
new  time  limits.  Servicers  will  need 
new  training  materials  and  jiossihly 
better  acce.ss  to  borrower  data,  in  whic;h 
c:a.se  some  serviciers  will  need  system 
ujKlates  and  better  data  storage  and  data 
management  ciajiahilities.  On  the  other 
hand,  as  discus.sed  above,  the 
c:onvenienc:e  of  oral  and  other  informal 
means  of  a.sserting  errors  and  reejuesting 
information  should  moderate  the  extent 
to  which  borrowers  make  use  of  even 
the  exjianded  and  streamlined  formal 
written  jirociesses  under  §§l()24.3.'i  and 
1 024.3(5  for  a.sserting  errors  and 
recjiiesting  information.  Some  .servicers 
may  also  need  to  hire  additional 
emjiloyees. 

(  lertain  jirovisions  of  §  1024. 3.1  and 
1024.3(5  are  intended  to  mitigate  the 
exists  of  cximjilying  with  the  jirociedures. 
Noticxis  of  errcir  and  information 
reejuests  that  are  resolved  within  five 
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(lays  ((jxchuling  legal  public  holidays, 
.Saturdays  and  Sundays)  are  not  subject 
to  the  acknowledgeiiKuit  or  rcisponse 
r(!(]uir(!inents  of  the  error  resolution  and 
information  rcujuest  provisions. 

.S(!rvicers  do  not  need  to  respond  to 
notices  of  error  or  information  recinests 
that  are  overbroad  or  du])licative. 

Further,  the  ])rovisions  of  the  final  rule 
provide  substantial  clarity  to  servicers 
regarding  servicer  duties  com])ar(!d  to 
the  current  (pialified  written  retpiest 
mechanism.  As  noted,  clarity  reduces 
costs  for  attormw  and  compliance 
officcir  time  as  well  as  i)otential  costs  of 
over-com])liance  and  unneces.sary 
litigation. 

The  Hurean  further  considered 
whether  to  define  as  a  covered  error  a 
.servictir’s  failure  to  accuratcdv  and 
timely  provide  a  disclosure  to  a 
borrower  as  recpiired  by  applicable  law. 
'I'he  Bur(!au  (hitermined  that  such  a 
failure  was  not  appropriate  as  a  covered 
error  because  the  information  retpiest 
provisions  provide  the  borrower  the 
ability  to  obtain  the  underlying 
information.  Further,  the  Bureau 
bdieves  that  a  servicer’s  action  to 
attempt  to  cornict  the  failure,  such  as  by 
.sending  the  disclosure  after  the 
deadline,  would  not  actually  correct  the 
(ii  ror  and  would  not  b(!  hel])ful  or  u.seful 
to  borrowers.  In  that  circumstance,  the 
error  njsolution  nujiKJSt  would  create 
burden  and  im])ose  costs  on  servicers 
without  offering  concomitant  Ixmefit  for 
borrowers. 

As  discu.ssed  above  in  the  s(!ction-bv- 
section  analysis  for  1024. 3.'i  and 
1024.30,  in  light  of  comments  received, 
the  Bureau  rriconsichinul  its  a.ssessimMit 
in  the  2012  RFSPA  Servicing  Proposal 
of  the  costs  of  ap])lying  the  (irror 
resolution  jjrocedures  to  oral  notices  of 
error.  Specifically,  the  Bureau 
concluded  that  tracking,  investigating, 
documenting,  and  providing  written 
respons(;.s  to  oral  notices  of  err(jr — 
(!xpand(;d  under  the  final  rnle  from  a 
finite  list  of  errors  to  include  a  limited 
catch-all  ])rovision — would  impo.se 
significant  new  costs  on  s(;rvicers. 
Relative  to  the  ])roposed  ride,  the  final 
rule  re.stricts  the  error  resolution  and 
information  reiiue.st  re(]uirements  solely 
to  notices  of  error  and  information 
riMinests  received  in  writing,  but  adds  a 
catch-all  provision  to  the  definition  of 
covered  errors  similar  to  the  current 
.statutory  riujuirement  that  .servicers 
re.s])ond  to  (pialified  written  nupiests 
relating  to  the  servicing  of  a  mortgage 
loan.  By  not  ajijilying  the  error 
re.solution  procedures  to  oral  assertions 
of  error  or  nujiiests  for  information,  the 
Bureau  avoids  imposing  on  servicers  the 
incremental  co.sts  of  compliance  with 
the  strict  rerjnirements  of  §§  1024.3.') 


and  1024.30  with  respect  to  oral  notices 
of  error  and  nupiests  for  information, 
including  with  respect  to  errors  that 
may  he  a.sserted  by  means  of  the  catch¬ 
all  category. 

2.  Ke(purements  Regarding  Force-Placed 
Insurance  Policies 

Dodd-Frank  Act  .section  1403  amends 
RFSPA  to  prohibit  a  servicer  of  a 
federally  ridated  mortgage  loan  from 
obtaining  force-placed  insurance  unless 
there  is  a  reasonable  basis  to  believe  the 
borrower  has  failed  to  comply  with  the 
loan  contract's  ixupiirements  to  maintain 
property  insurance.  In  addition,  the 
statute  .sets  forth  a  mandatory  proce.ss 
servicers  mu.st  follow  before  obtaining 
force-placed  insurance.  The  process 
includes  sending  the  borrower  two 
written  noticiis  over  a  4.')-(lay  ))erio(l. 

The  statute  also  re(piires  servicers  to 
terminate  force-placed  insurance  and 
refund  to  borrowers  force-placed 
insurance  premium  charges  and  related 
fees  paid  during  any  period  during 
which  the  borrower's  hazard  insurance 
coverage  and  the  force-jilaced  insurance 
coverage  were  both  in  effect.  The  statute 
also  specifies  that  servicers  must  accept 
any  reasonable  form  of  written 
confirmation  from  a  borrower  of  existing 
insurance  coverage,  and  that  charges 
related  to  force-jilaced  insurance  mu.st 
he  bona  fide  and  reasonable. 

The  Bureau  has  imphnnented  the.se 
riKpiirements  through  §1024.37  of  the 
final  rule.  Section  1024.37  also  nupiires 
servicers  to  jirovide  borrowers  with 
written  notice  before  renewing  existing 
force-placed  insurance  policies.  The 
final  rnle  ])rovl(le.s  model  forms  for  the 
force-placed  insurance  notices  to  he  sent 
to  borrowers. 

Additionally,  with  respect  to 
borrowers  with  escrow  accounts  for  the 
])ayment  of  hazard  insurance, 

§  1024.1 7(k)(.'))  j)rohihit.s  servicers  from 
])urchasing  force-placed  insurance 
where  the  servicer  can  continue  the 
borrower’s  homeowner  insurance,  even 
if  the  .servicer  needs  to  advance  funds  to 
the  borrower’s  escrow  account  to  do  so. 

Poi(^nti(il  haiK^fits  and  costs  to 
consumers.  Borrowers  pay  for  force- 
placed  insurance,  hut  they  do  not  select 
the  insurance  i)rovi(ler  or  have  other 
ways  of  jiroviding  C()nse(iuential 
feedback  to  the  insurance  j)rovi(ler 
regarding  its  services,  k’nither, 
incentives  like  commissions  paid  to 
servicers  or  their  insurance  affiliates 
may  cause  servicers  to  prefer  ])ur(:ha.sing 
force-placed  insurance  or  renewing  pre¬ 
existing  f()rce-pla(:(!(l  insurance  over 
ensuring  that  borrowers  have  aderpiate 
opportunity  to  renew  their  hazard 
insurance.  Thus,  the  market  for  force- 
placed  insurance  may  not  fnlly  reflect 


the  interests  of  borrowers  in  minimizing 
force-placement  and  the  amount  of  time 
force-placed  insurance  is  in  effect. 
Accordingly,  mandated  force-placed 
insurance  disclosures  and  procedures 
may  reduce  the  number  of  borrowers 
who  |)ay  for  unnece.ssary  force-jilaced 
insurance  or  the  length  of  time  during 
which  borrowers  pav  for  such 
insurance. 

The  Bureau  and  K’.F  Macro  (Macro) 
worked  closely  during  the  fir.st  (piarter 
of  2012  to  develoj)  and  test  force-placed 
insurance  disclosures  that  would  satisfy 
the  re(]uirement.s  of  the  Dodd-Frank  Act 
and  jjrovide  information  to  consumers 
in  a  manner  that  would  he 
understandable  and  u.seful.  Specifically, 
the  Bureau  undertook  three  rounds  of 
(jualitative  testing  of  the  notices,  and 
participants  said  that  if  they  receiv(!(l 
force-placed  insurance  notici^s  like  the 
ones  the  Bureau  is  issuing,  they  would 
immediately  contact  their  insurance 
jjrovider  to  find  out  whether  or  not  their 
hazard  insurance  was  still  in  force.  In 
light  of  onr  testing,  anecdotal  evidence 
and  the  Bureau’s  own  judgment  and 
experti.se  about  consumer  needs  and 
behavior,  the  Bureau  believes  that  the.se 
rerjuired  disclosures  will  benefit 
consumer.  This  testing  is  .summarized  in 
part  III  and  discu.ssed  further  in  ])art  V, 
above. 

The  Bureau  does  not  have 
representative  data  with  which  to 
(luantify  the  extent  to  which  industrv 
practice  currently  meets  the  standards 
of  the  force-placed  insurance  provisions 
or  the  extent  to  which  the  provisions  on 
ior(:e-])lace(l  insurance  would  reduce 
the  iKMul  for  force  placement  or  the 
duration  of  force  placement;  however, 
as  di.scus.sed  in  greater  detail  below,  the 
Bureau  believes  that  many  .servicers 
already  send  borrowers  multiple  notices 
before  charging  borrowers  for  force- 
])lace(l  insurance.  Further,  the  Bureau 
understands  that  industry  practice 
generally  entails  servicers  ti^rminating 
force-])lace(l  insurance  coverage  and 
refnnding  to  borrowers  any  prraniums 
charged  during  any  period  when  the 
borrower  had  borrower-obtained 
insurance  coverage  in  place.  Borrowers 
whose  servicers  alreadv  provide 
mnltiple  notice  before  charging 
borrowers  for  f()r(:e-j)lace(l  insurance 
and  follow  the  provisions  under 
§  1024.37  regarding  termination  and 
refunds  will  benefit  less  from  §1024.37 
than  borrowers  whose  .servicers 
currentlv  do  not  follow  these  ])racti(;es. 
But  even  for  the  former  category  of 
borrowers,  the  final  rule  may  result  in 
benefits  by  ensuring  that  a(le(|nate  time 
is  given  for  borrowers  to  review  the 
force-place  insurance  notices  .sent  hv 
.servicers  and  that  the  form  and  content 
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of  th(!  notices  are  tailonul  to  enliance 
consumer  understanding.  Dcipending  on 
their  cnrnmt  .servicers’  practices,  such 
borrowers  may  also  benefit  from  tlie 
nupiiniinents  under  the  final  rule 
riigarding  the  evidence  that  servicers  an; 
r(!(|nir(Hl  to  accejit  of  existing  hazaril 
insurance,  llie  re{|nirement  that  charges 
relatiul  to  force-})laced  insurance  lx; 
l)ona  fide  and  reasonal)le.  and  the 
nHpiirement  to  provide  notice  hefon; 
renewing  or  replacing  existing  force- 
placed  insurance. 

T!u;  Bureau  notes  that  even  a  small 
reduction  in  force-))laced  insurance  may 
jM'ovide  borrowers  with  sul)stantial 
iMMiefits.  In  2()()‘).  the  average  premium 
for  homeowner's  insurance  was  S88() 
while  on  average  force-placed  insurance 
cost  about  twice  this  amount.-'-*  Thus, 
on  a\'erag(;.  a  homeown(;r  who  pays  for 
force-placed  insurance  for  one  to  six 
months  pays  an  additional  .S73  to  S44U 
dollars.- If  the  provisions  of  the  final 
rule  reduce  the  incidence  of  force- 
placed  insurance  hv  just  10  percent. 
aj)proximately  171. ()()()  homec)wners 
will  save  Ix'tweim  .S7.()  million  and 
.S4.'j.8  million  in  nnnecessarv  premiums 
each  year.-'" 

For  pnrpo.ses  of  (pialitative  analysis,  it 
is  n.sefid  to  first  divide  horrow»:rs  into 
those  with  insnranct!  that  has  h(;en 
force-j)laced  by  a  .servicxir  and  those 
with  hazard  insurance  covmagc! 
ohtaimul  hv  the  horrowcM'.  Of  those  with 
horrower-ohtaimul  hazard  insurance,  it 
is  u.sefnl  to  snh-divide  this  grou])  into 
two  additional  groups:  Those  with 
hazard  insurance  that  is  about  to  lapse 
and  who  have  the  funds  to  nmew 
(wheth(!r  the  funds  are  ke])t  in  an 
(iscrow  account  or  elsewhen;):  anil  those 
with  hazard  insurance  that  is  about  to 
lap.se  and  who  do  not  have  the  funds  to 
renew.  The  force-i)laced  insurance 
disclosures  and  ])rocedures  mav  ])rovide 
different  himefits  to  borrowers 
depending  on  the  group  to  which  they 
belong.  In  all  cases,  the  benefits  to 
borrowers  from  the  rule  are  smaller  to 


.’1 1 1.-,,,-  (|„.  Iioiiu^owikt's  insiininci! 

proiniiiin.  .sc(’ (liila  |)n)vi(li!(l  hv  liisiiritnci!  Iiistitiita 
i>l  AiiUTicii.  aviiiliihlc  at:  httir./ /\v\\  \v 
laris  slalislirs/lioinroiniris-ailil-ir-iilrrs- 
insaranrr.hlnil.  intdiination  on  tli(!  cost  of 
lorcit-placiui  iiisuranct!.  soo  hit}):// 
nrwsraoia.assaranl.roiu/n-li'asrilctail.rlnt'/ 
HrliHisrU}=(i4rt(H(il^Hrlrasrl\})r= 
l■’(‘allln‘(l"„2t).\l•\\■s  (ro|)oiliii!’  f()i(:(!-pla(:i!(l 
iiisiiranci!  costs  I..S  to  2  tinios  lia/.aid  insiiranct!)- 
-''■■riiat  is  to  siiv.  till!  Iioinoownor  pays  tnuv 
twoltth  to  oiui-lialt  ol  the  additional  .SKHt). 

i)is(:nssions  with  industry  during  the 
din'olopiiunit  ol  tlio  proposed  rnli^  suggosttal  that  2 
perciait  ol  niortgag(!s  incnmal  lorccvplaconicnt  each 
year.  'riu!r(!  arc  approximately  ~)2  million  lirst  liens, 
so  about  I.IM  million  honuHiwners  incur  Idrce- 
placenuMit  each  yisir.  Tim  percent  of  this  ligure 
niultiplicxi  hy  .S7.'f  (or  S44I))  gives  .S7.li  million  (or 
.S4.'j.H  million). 


the  extent  the  current  business  (tractices 
of  servicers  approxim.tte  the  practices 
r(!quired  by  tin;  rule. 

Borrowers  with  force-placed 
instirance  benefit  from  |)rovisions  th:it 
redttce  the  number  of  (lavs  the  borrower 
hits  force-itlitced  insuntnee  iitid  the 
chitrge  ])er  day.  A  horrowm' with  forced- 
placed  insurance  iind  it  servicer  that 
does  not  currently  comply  with  sotne  of 
the  reiiuirements  regiirding  renewiil  of 
force-placed  insurance,  evidence  of 
hazard  insurance,  cancellation  of  force- 
placed  insttnmee,  or  hon;i  fide  :tnd 
reasonable  chiirges  may  ptiy  less  each 
d;ty  and  for  a  fewer  nittnher  of  days 
under  the  title. 

Next,  consider  a  borrower  who  has 
hazard  insurance  the  borrower  obtained 
(/.e.  the  .servicer  did  not  force-i)lace],  the 
Itolicy  is  cihout  to  lajjse.  and  the 
Itorrower  has  the  funds  to  renew  the 
insurance.  If  the  funds  are  not  in  an 
escrow  account,  then  the  borrower  may 
fail  to  jtroperly  renew  the  insurance. 

The  forc(;-])laced  insurance  jtrocedures 
would  not  reijnire  the  servicitr  to  renew 
the  hazard  insurance  of  it  borrower  who 
does  not  have  iin  escrow  account 
(established  to  ixiy  thi;  borrower’s  haztird 
insnnmce:  however,  the  servicer  still 
hits  to  providi!  two  notices  hitfori! 
cluirging  such  borrowers  for  force- 
placed  insurance.  Insofar  ;is  these  forms 
are  inon;  (tlhtcfive  than  existing  forms, 
compliiince  would  reduce  the  chance 
that  the  borrower  would  ])<ty  for 
unnecessiiry  force-ithiciMl  insuranct!. 
Fnrfher.  if  the  horrowitr’s  insuntnee 
does  hqt.se.  compliance  with  the 
r(!(|nirement.s  regarding  renewiil  of  force- 
|)lace(i  insurance,  evidttnee  of  hazard 
insurance  and  cancellation  of  force- 
placed  insuranct;  may  reduce  both  the 
numh(;r  of  days  and  the  cost  per  day 
that  the  borrower  has  force-jilaced 
insurance. 

Next,  consider  a  borrower  who  has 
hazard  insurance  that  is  about  to  lajtse 
and  doits  not  have  the  funds  to  renew 
the  insurance.  If  the  borrower  does  not 
have  an  escrow  account  and  the  servicer 
olttains  f()rce-])lace(l  insurance,  but  the 
borrower  later  actpiirits  the  funds  to 
obtain  hiizard  insunmee,  then 
complianci;  hy  the  .servicer  with  the 
r(;(|uir(;m(;nt.s  riigitrding  evidiince  of 
hazcird  insuranci;  and  cancelhifion  of 
forcit-placed  insurance  mav  ritduce  both 
thi;  nnmhi'r  of  days  and  tin;  cost  per  dav 
thiit  the  borrower  has  force-jthicitd 
insurance.  If  this  borrower  has  itscrowed 
for  the  |)aym(;nt  of  haztird  insuntnee  and 
the  escrow  account  contiiins  insufficient 
fluids  to  ])ay  his  or  her  hiiziird  insurance 
premium  charges,  the  .servicer  is 
currently  required  under  Regulation  X 
to  advance  funds  for  the  timely  (layment 
of  escrowed  items  as  long  as  the 


borrower’s  ptiyment  is  not  more  than  30 
days  overdue.  For  this  borrower, 
compliance  hy  the  servicer  removes  the 
])()ssihilily  that  the  borrower’s  hazard 
insurance  would  he  canceled  for 
nonpayment  .liter  30  days  .mil 
.iccordingly,  the  ch.mce  that  the 
borrower  would  pav  for  force- jilaced 
insur.mce. 

Tin;  Bureiiu  d()(;s  not  believe  that  the 
ntiinirements  of  tlu;  fimtl  rule  regiirding 
force-placed  insurance  will  increase 
costs  to  borrowers  for  mortgage  credit  or 
impose  other  significant  costs  on 
borrowers.  The  costs  to  serx’icers  iire 
discussitd  below,  hut  .servicers  or  force- 
jilaced  insurers  currently  incur 
expen.ses  a.ssociated  with  the  activities 
rittjuired  hy  the  rule  even  if  they  do  not 
comiily  with  the  rule.  As  discussed 
below,  however,  the  Bureau  recognizes 
that  the  rule  may  change  financi.il 
relationships  hi;tween  .sttrvicers  and 
force-placed  insurers  and  servicers  may 
itventually  see  some  increase  in  costs. 
Servicers  might  pass  the.se  costs  on  to 
inve.stors  or,  if  thev  originate  loans,  tit 
origination  to  borrowers  who  are  more 
likely  than  others  to  riKiuire  force- 
placed  insurance. 

Potentidl  liandfits  and  costs  to  covered 
pi'isons.  In  gent’ral,  to  the  (;xtent 
.servicitrs  maiiiige  the  force-placennait  of 
insurance  and  not  the  insurers  or  (for 
thi;  disclosures)  vendors,  (:()m])liance 
will  retpiire  the  develojnnent  of  ni;w 
disclosures,  svstem  updiites  to 
incoqtonite  inforniiition  sjxicific  to  etich 
loan  into  those  disclosures,  the 
developnutnt  of  internal  policies  .ind 
]jr()C(;(lur(;,s  consistent  with  the  rule, 

.staff  training  on  those  ])()licie.s  and 
procedures,  internal  monitoring  for 
compliance,  and  other  ex])en.se,s 
discussitd  below.  In  all  cases,  the  costs 
to  servicers  from  the  rule  are  .small(;r  to 
the  extent  the  current  business  practices 
of  servicers  approximate  the  practices 
reiiuired  by  the  rule. 

The  first  of  the  two  required 
disclosures  given  befon;  charging  a 
borrowtir  for  force-placed  insurance 
would  reiiuire  minimal  customization  to 
(;ach  loan,  but  the  .sttcond  disclosure 
would  have  to  include  the  cost  or  a 
reasonable  estimate  of  tin;  cost  of  force- 
placed  insurance,  st.ited  as  an  annual 
premium.  Further,  itven  if  servicers 
Itrovide  the  new  disclosures,  thev  will 
iikttly  use  vendors  who  will  bi; 
(l(;v(;l()))ing  iind  ])roviding  simihir 
disclosures  to  many  other  servicers  in 
light  of  the  new  riihts.  Thus,  the  oni;- 
time  costs  of  the  new  disclosures  will  be 
spread  over  many  .sttrvicers.  The 
development  costs  <tre  also  mitig.ited  by 
fact  the  Bureau  has  developed  model 
forms.  Servicers  will  not  incur  these 
costs  to  the  extent  force-jtlaced 
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insurance  ])r()vi(lers  ])ort()rni  these 
duties  for  servicers  and  will  continiK!  to 
do  so  after  the  new  rules  take  effec;t. 
How(!ver,  the  13nr(;au  nicognizes  that 
the.se  arrangenuaits  may  change  if  the 
new  rules  make;  force-])lac(;m(!nt  le.ss 
Inuimnit. 

\Vilh  rcispect  to  tlu;  renewal  notice, 
there  docis  not  a|)])ear  to  hi;  an  indnstrv 
.standard  for  ])roviding  advance  notic:e 
hcifore  a  .servic(!r  renews  or  replaces 
existing  force-placcal  insurance.  Thus, 
this  provision  may  im|)ose  new  and 
ongoing  costs  on  servicers  of  the  tvpes 
d(!scrih(;d  above.  The  renewal  notice 
need  only  he  given  once  ])er  year, 
however,  so  again  the  Bureau  does  not 
Ixdieve  that  this  requirement  im])o.ses 
any  suhstantial  co.sts  relative  to  the 
baseline.-’^  The  points  made  above 
nigarding  the  use  of  vendors  and  force- 
j)laced  insurance  providers  are 
apj)lical)le  to  renewal  notices  as  well 
and  would  mitigate  the  cost  of 
jiroviding  the  notice. 

The  Bureau  recognizes  that  under  the 
final  rule  servicers  (or  insurers)  mav 
need  to  wait  longer  between  the  time 
they  send  disclosures  to  borrowers  and 
when  they  mav  charge  for  force-])laced 
insurance,  as  compared  to  current 
practice.  Servicers  (or  insurers)  mav 
incur  souk;  initial  exp(m.ses  in  adju.sting 
how  they  monitor  acf:oimts  in  order  to 
provide  the  notices  in  advance  of 
im])osing  charges,  or  they  may  make 
griiater  use  of  ndroatlive  ])rovisions  in 
force-placed  insurance  policies. 

With  res])ect  to  borrowers  with 
escrow  accounts,  servicers  may  not 
purchase  force-placed  insurance  unless 
a  .servicer  is  unable  to  disburse  funds 
from  the  borrower’s  e.scaow  account  to 
imsure  that  the  borrower’s  hazaril 
insurance  premium  charges  are  paid  in 
a  timely  manner.  While  servicers  have 
priority  in  recovering  these  funds  (uther 
from  the  hom(;owner  or  when  the 
property  is  sold  in  foreclosure,  they  do 
not  recover  interest  on  these 
advances.-'”  The  Bureau  is  not  aware  of 
representative  and  reasonably  available 
data  that  would  it  allow  it  to  estimate 
the  (piantity  of  funds  that  will  he 

I'’iirllior.  iis  discussed  in  ”ri!iil(!r  d(!linl  in  piiil 
V.  iihovi!.  siM'viccu's  uliciidv  subject  to  u 
disclosure  legiine  with  some  siinihii'  cbanicUnistics 
wlien  obtidniu”  force-))hic(Mi  Hood  insurance  as 
re<|uired  by  Ibe  I'Dl’A.  'I'lui  presiMicct  ol  llnise 
systems  may  make  it  livss  c:ostlv  lor  s(!rvic(!rs  to 
com|)lv  witb  tlie  linnsan's  procedures  for  force- 
placed  insurance,  since  systems  an;  in  plaia;  that 
could  b(!  adaptcul  outside  tin;  forc(!-placed  Hood 
iusuranci!  context. 

-"‘.See e.”..  ;\dam  l.(!vitin  and  Tara  Twomev. 
.\/o/7!'(("(?  Snn  iciii^.  28  Yale  |.  on  48  (21)1 1) 
(ex|)lainin^  that  servicina  advances,  wbicb  includi! 
advances  for  taxes  and  insurance,  are  costly  to 
servicers  because  tbev  do  not  recf)ver  interest  on  tbe 
advanc(!s). 


advanced  for  difforont  periods  of  time  as 
a  result  of  the  final  rule. 

As  discitssed  above,  current  indnstrv 
juactice  generally  entails  servicers 
terminating  force-placed  insurance 
coverage  and  refunding  to  borrowers 
citiv  premiums  charged  during  any 
period  when  the  borrower  h;ul 
borrower-obtained  insitrance  coverage 
in  phice.  Thus  the  Bure:m  does  not 
believe  that  the  reeptired  refund  of 
premittms  for  force-placed  itisiirance 
that  overlajijied  with  existing  hazard 
insunmee  will  inqiose  substantial  co.sts 
relative  to  the  baseline  for  most 
servicers.  Although  the  Bureau 
understands  that  mo.st,  if  not  all. 
servicers  and  force-jilaced  insurers 
refund  jiremiums  jiaid  for  overlap])ing 
coverage,  a  servicer  who  does  not  follow 
this  jiractice  may  incur  costs  to  develo]) 
systems  and  train  staff  necessarv  to 
process  such  refunds.  Further,  liecause 
the  servicer  is  obligated  to  refund  the 
premiums,  there  may  he  interests  costs 
on  funds  between  the  time  the  servicer 
refunds  the  premium  to  the  borrower 
and  the  corres|)onding  time  when  a 
liremium  advanced  by  the  servicer  to 
the  insurer  is  refunded  from  the  insurer 
to  the  servicer. 

The  Ifureau  notes  that  the  owners  or 
assignees  of  mortgage  loans  may  also 
benefit  from  the  force-placed  insmance 
disclosures  and  jirocedures.  As 
di.scussed  in  jiart  V,  above.  force-|)laced 
insurance  is  often  significantlv  more 
expensive  than  hazard  insurant:e 
obtained  by  the  borrower.  If  the  final 
outcome  is  foreclosure,  the  additional 
cost  of  funds  forwarded  for  force-|)lac;ed 
insurance  jiroduces  an  additional 
expense  to  such  persons,  who  benefit 
when  this  additional  exj)en.se  is 
minimized. 

Finally,  the  Bureau  recognizes  that 
tin:  force-placed  insurance  jirovisions 
may  ])roduce  a  number  of  changes  in 
how  force-])laced  insurance  is  provided 
and  paid  for.  These  changes  may 
increase  the  costs  to  servicers  from 
monitoring  insurance  coverage  and 
placing  and  removing  force-placed 
insurance.  The  Bureau  believes  that 
currentlv  some  servicers  incur  all  of  the 
costs  associated  with  providing  force- 
])laced  insurance  notices,  tracking 
l)orrower  coverage,  and  placing  and 
terminating  the  insurance.  However,  for 
other  servicers,  the  Bureau  believes  that 
the  force-placed  insurance  ju’ovider 
handles  the.se  activities  and  absorbs  the 
costs  or  pas.ses  them  on  to  the  borrower. 
If  the  force- j)laced  insurance  provisions 
induce  the  fretiuency  with  which 
servicers  obtain  force-jdaced  insurance, 
then  total  payments  by  borrowers  to 
servicers  and  force-placed  insurers  may 
fall.  This  may  reduce  commission 


income  that  in  some  ca.ses  is  paid  by 
insurers  to  servicers  or  their  insurance 
affiliates,  and  it  may  also  reduce  the 
willingness  of  force-placed  insurance 
proviclers  to  perform  the  tracking  and 
other  activities  .stated  above  as  part  of 
the  service.  Servicers  may  therefore  .see 
a  reduction  in  commi.ssion  income  and 
an  increa.se  in  costs. 

8.  General  Servicing  Policies, 

Procedures,  and  Riupiirements 

Section  1024.88  impo.ses 
recpiirements  on  .servicers  to  maintain 
policies  and  procedures  that  are 
reasonably  designed  to  achieve  certain 
objectives.  The.se  are:  (1)  Accessing  and 
providing  timely  and  accurate 
information;  (2)  properly  evaluating  loss 
mitigation  ap])lications;  (8)  facilitating 
oversight  of.  and  compliance  by  service 
jiroviclers:  (4)  facilitating  transfer  of 
information  during  .servicing  transfers; 
and  (.'ll  informing  borrowers  of  written 
error  resolution  and  information  retpiest 
proi:edures.  Section  1024.88  also 
recpiires  that  servicers  retain  records  for 
a  specified  time  ])eriod  and  that 
servicers  maintain  certain  documents 
and  data  on  each  mortgage  loan  account 
in  a  manner  that  facilitates  comjiiling 
such  documents  and  data  into  a 
servicing  file  within  five  davs.  Servicers 
that  (|ualify  as  small  servicers  ])ur.suant 
to  12  GFK  1 020.41  (e)  are  exempt  from 
the  reciuirements  in  this  .section  of  the 
final  rnle. 

Pottiniiul  hcnt^fUs  and  cost  to 
consiuncrs.  The  Bureau  does  not  have 
representative  data  with  which  to 
(luantify  the  extent  to  which  current 
business  jjractices  satisfy  the  general 
.servicing  ])olicies.  procedures  and 
recpiirements  in  4?  1024.88.  the  extent  to 
which  compliance  would  provide 
additional  benefits  to  borrowers,  or  the 
moiudarv  value  of  those  additional 
benefits  to  borrowers.  The  di.scussion 
below  therefore  generally  provides  a 
cpialitative  analysis.  In  all  cases,  the 
benefits  to  borrowers  from  the  rule  are 
smaller  to  the  extent  the  current 
business  practices  of  .servicers 
a])])roximate  the  jiractices  recpiired  by 
the  rule. 

In  general,  the  Bureau  believes  that 
mo.st  .servicers  currently  correctlv 
perform  the  basic  duty  of  rec:eiving 
timely  and  conforming  payments  and 
allocating  them.  Borrowers  who  make 
timelv  and  conforming  pavments  everv 
jiayment  period  may  recpiest 
information  or  assert  errors  about  their 
accounts  from  time  to  time,  but  bv 
assumption  they  do  not  need  to  he 
evaluated  for  loss  mitigation  options. 
Such  borrowers  are  likely  to  derive  just 
small  benefits  from  the  jiolicies  and 
procedures  reejuirements  in  ^  1024.88 
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hecau.so  such  borrowers  are  not  likely  to 
1)(!  diivctly  affected  by  improved 
operations  njgarding  acce.ssing  and 
providing  accurate  information, 

])roperly  evaluating  loss  mitigation 
ap])licalions.  facilitating  oversight  of 
service  provider,  and  informing 
borrowers  of  written  error  resolution 
and  information  retpiesi  ])rocedures. 
These  borrowers  may  still,  however, 
benefit  from  the  policies  and  procedures 
that  relate  to  facilitating  the  transfer  of 
information  during  .servicing  transfers, 
borrowers  may  experience  a  servicing 
transfer  irrespcictive  of  whether  they 
make  timely  and  conforming  payments 
and  information  and  ilocuments  may  be; 
lost  during  transfers  ev’en  with  res])ect 
to  borrowers  who  make  timely  and 
conforming  pavments. 

A  substantial  number  of  borrowers, 
however,  do  not  make  timelv  and 
conforming  payments  (werv  payment 
p(!riod.  Lender  Proc(!.ssing  Services 
rciports  that  at  the  imd  of  .September 
2012.  about  .'i.ti  million  homes  were  30 
or  more  days  delimiiKait  or  in 
foreclosure.- due  large  databa.se  of 
first-lien  residential  mortgages  shows 
that  about  12  percent  of  mortgages  failed 
to  be  current  and  performing  in  each  of 
the  five  (]uarter.s  ending  witli  the  third 
(juarter  of  201 2.--*'  Lxtrapolating  this 
figure  to  the  national  level  indicates 
over  0  million  loans  in  .some  tvjie  of 
distress. 

borrowers  who  do  not  make  timelv 
and  conforming  iiayments  are  likely  to 
benefit  from  all  the  policies  and 
jirocedures  and  other  retiuirements  in 
S  1024.38.  First,  ilelimiuent  borrowers 
are  likely  to  derive  substantial  benefit 
from  the  re{|uirement  that  servicers 
maintain  jiolicies  and  procedures  to 
achieve  the  objective  of  accessing  and 
providing  accurate  information.  .Such 
borrowers  are  both  likely  to  need 
information  from  their  .servicer  and  to 
experience  harm  if  the  information 
needed  is  unavailable  or  inaccurate.  For 
example.  deliiKiuent  borrowers 
managing  a  number  of  different  debts 
face  an  especiallv  (fifficult  challenge  in 
determining  bow  best  to  allocate  .scarce 
household  resources.  Managing  this 
challenge  requires  accurate  information 
from  a  mortgage  servicer  about  the 
conseipiences  of  jiaving  different 
amounts  on  fees  and  penalties,  unpaid 
interest,  eipiitv.  and  the  likelihood  of 
foreclosure.  Further,  accurate 
information  is  necessary  for  servicers  to 


-'■‘.Sfc  l.(!iulor  I’riiciissiiig  .Survs..  I.I’.S  I'irst  U)i)k 
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OHici!  ol  tiu!  Comptmllor  ot  (lurnMicy. 
Koloiisi!  201 2-1 7K.  C K.’C  .\/o;'l !<«<•(?  SUrtrirs  lU'port. 
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achieve  other  objectives  and 
reijuirements  to  protect  borrowers,  l-'or 
example,  properly  evaluating 
delimiuent  borrowers  for  loss  mitigation 
options  reipiires.  among  other  things, 
accurate  information  regarding  the 
borrower’s  mortgage  loan  account  in 
addition  to  accurate  information 
regarding  the  ojitions  available. 

.Second,  deliiuiuent  borrowers  are 
likelv  to  derive  substantial  benefit  from 
the  reiiuirement  that  servicers  maintain 
])olic:ie.s  and  procedures  to  achieve  the 
objective  of  |)roperly  evaluating  loss 
mitigation  aiiplications.  Loss  mitigation 
options  nece.ssarily  relate  to  borrowers 
that  are  delimpient  or  are  likely  to 
become  delin(|uent  because  it  is  the 
losses  resulting  from  such  deliiKpiency 
that  such  options  are  designed  to 
mitigate.  Delinijuent  borrowers  benefit 
from  servicers  maintaining  policies  and 
procedures  that  facilitate  .servicers 
understanding  which  loss  mitigation 
options,  if  any.  are  available  for  a 
delin(]uent  borrower  and  facilitate 
reviewing  the  borrower  for  loss 
mitigation  ojitions  available  |)ursuant  to 
reipiirements  established  bv  an  owner  or 
assignee  of  a  mortgage  loan.  Improving 
loss  mitigation  evaluations  for 
deliiKjuent  borrowers  improves  the 
af:curacv  of  servicer  determinations, 
causing  more  borrowers  that  mav 
henefit  from,  and  should  receive,  such 
options  to  be  afforded  the  opportunity 
to  benefit  from  such  ojitions.  fhirther. 
imjiroved  o|)eration.s  reduce  costs  that 
borrowers  mav  accrue  from  delavs  in 
loss  mitigation  evaluations  (including 
co.sts  relating  to  ongoing  foreclosure 
proces.ses). 

Third.  deliiKiuent  borrowers  are  likely 
to  derive  sub.stantial  benefit  from  the 
reijuirement  that  servicers  maintain 
]K)licie.s  and  jirocedures  to  achieve  the 
objective  of  facilitating  oversight  of,  and 
compliance  by,  service  providers. 
.Service  providers  tyjiicallv  provide 
services  in  connection  with  mortgage 
loan  accounts  for  ileliiKpient  borrowers. 
.Such  .services  may  include  broker  jirice 
ojiinions,  jiroperty  maintenance,  or 
attorney  costs  for  foreclosure  jirocesses. 
Delin(|uent  borrowers,  who  are 
generally  subject  to  incurring  such 
co.sts.  henefit  from  oversight  of  suc:h 
.service  providers  to  ensure  that  such 
service  providers  do  not  jia.ss  charges  on 
to  horrowers  for  services  that  are 
unneces.sary  or  were  not  actuallv 
performed. 

Fourth,  delin(]uent  borrowers  are 
likely  to  derive  substantial  benefit  from 
the  re(]uirenient  that  servicers  maintain 
liolicies  and  jirocedures  to  achieve  the 
objective  of  facilitating  transfer  (d 
information  during  servicing  transfers. 
As  stated  above,  borrowers  mav 


exjierience  a  servicing  transfer 
iiTesjiective  of  whether  they  make 
timely  and  conforming  jiavments. 

Further,  deliiKjuent  borrowers,  who  may 
have  been  interacting  with  servicers  on 
loss  mitigation  ojitions,  mav  benefit 
becau.se  siicb  interactions  are  tvjiically 
document  intensive,  and  information 
and  documents  may  be  lo.st  during 
transfers. 

Fifth,  deliiujuent  borrowers  are  likely 
to  derive  substantial  benefit  from  the 
reijuirement  that  servicers  maintain 
jiolicies  and  jirocedures  to  achieve  the 
objective  of  informing  borrowers  of 
written  error  resolution  and  information 
reijiiest  jirocedures.  As  discussed  above. 
deliiKjuent  borrowers  are  more  likely  to 
need  the  written  error  resolution  and 
information  reijuest  jirovisions.  The 
jiolicies  and  jirocedures  that  reijuire 
servicers  to  inform  borrowers  of  the 
available  ojitions  will  lielji  ensure 
deliiKjuent  borrowers  have  access  to  this 
information. 

Finally,  §  1024.38  reijuires  that 
servicers  coinjilv  with  two 
reijuirements:  .Servic:er.s  must  retain 
doiaiments  with  resjiect  to  the  .servicing 
of  a  mortgage  loan  until  one  year  after 
a  mortgage  loan  is  jiaid  in  full  or 
servicing  for  a  mortgage  loan  is 
transferred.  Further,  a  servicer  must 
store  certain  information  regarding  a 
mortgage  loan  in  a  manner  that 
facilitates  coinjiiling  such  information 
into  a  .servicing  file  within  five  days.  All 
horrowers,  whether  deliiujuent  or  not, 
derive  some  benefit  from  these 
reijuirements  becau.se  these 
reijuirements  facilitate  the  error 
resolution  and  information  reejuest 
requirements  in  §§l()24.3.'i  and  1024. 3(i. 
Because  borrowers  may  submit  notices 
of  error  or  information  reijue.sts  until 
one  year  after  a  mortgage  loan  has  been 
jiaid  in  full  or  .servicing  has  been 
transferred,  borrowers  benefit  if 
.serx'icers  are  reijuired  to  have  the 
documents  and  information  that  would 
be  necessary  to  evaluate  anv  such 
notices  of  error  or  to  jirovide  to  the 
borrower  in  resjionse  to  anv  such  timelv 
notice  of  error  or  information  reijiiest. 
Further,  all  borrowers,  and  esjiecially 
deliiKjuent  borrowers,  benefit  from  the 
servicing  file  jirovision. 

Although  in  general  data  is 
unavailable  to  (juantify  the  henefits  and 
co.sts  of  the  jKilicies  and  jirocedures 
recjiiired  under  §1024.38,  it  is  jio.ssible 
to  jirovide  a  rough  estimate  of  a  key 
consumer  benefit — an  increase  in  the 
jirobability  a  borrower  is  offered  a  loan 
modification — that  mav  result  from  the 
collective  imjiact  of  all  the  jirovisions  of 
the  final  rule  that  address  loss 
mitigation  (/.e.,  §§  1024.38-1024.41)  but 
may  dejiend  esjiecially  on  the 
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nMluireiiient  under  4?  1024.38(1))  that 
.servicers  luaintain  ])()licie.s  and 
])ro(:edures  to  achieve  the  objective  of 
])ro|)erlv  evaluating  loss  mitigation 
applications.  It  is  also  ])ossil)le  to 
l)rovide  a  rough  estimate  of  another 
iMmefit — the  reduction  in  avoidable 
clefault  (/.e..  00  day  delimiuency) 
associated  with  better  servicer.s — that 
may  he  attributed  to  all  of  the  jirovisions 
of  the  final  rule  regarding  loss 
mitigation,  including  §1024.38.  These 
benefits  are  discussed  below. 

First,  recent  re.search  stronglv 
indicates  that  substantially  similar 
borrowers  receive  different  loss 
mitigation  options  from  different 
.servicers.  Regression  analysis  of  data  in 
the  OCC-OTS  Mortgage  Metrics 
database  shows  that  the  identity  of  a 
servicer  is  an  important  determinant  of 
the  loss  mitigation  o])tions  received  by 
distressed  borrowers,  along  with  the 
characteristics  of  the  bf)rrower  (e.g.. 

M(]0  score),  the  mortgage  loan  (e.g.. 
ARM,  LTV,  origination  vear),  and  the 
investor  (/.e..  GSE,  ])rivate  label,  or 
portfolio).-- ‘  Researcdi  focusing  on  the 
ilAMl’  ])rogram  })resents  a  similar 
resnlt:  Some  servicers  renegotiate 
mortgage  debt  with  borrowers  at  more 
than  four  times  the  rate  of  other 
.servicers,  even  after  taking  into  account 
the  characteristics  of  loans,  borrowers 
and  investors. -“- 

Second,  this  research  shows  that 
offering  modifications  is  a  persistent 
characteristic  of  certain  servicers. 
Differences  across  servicers  in  the 
likelihood  of  giving  DAMP 
modifications  dej)end  ])ositively  on  the 
likelihood  the  servicer  offered  ])rivate 
modifications  prior  to  DAMP,  again 
taking  into  account  the  characteri.stics  of 
loans,  borrowers  and  investors.  A 
borrower  applying  for  a  trial  loan 
modification  would  have  a  38  percent 
better  chance  of  receiving  it  from  the 
high-modifying  “type”  of  servicer  loans 
than  from  the  low-modifying  type.  For 
])ermanent  modifications,  the  difference 
between  the  two  tv])es  is  more  than 
double  (117  percent). 

Finally,  investigation  into  the 
differences  across  .servicers  in  the 
likelihood  of  giving  modifications  ])rior 
to  DAMP  shows  that  the.se  differences 
dei)end  on  the  characteristics  of  the 


--'  ‘‘.Scii  viccM’  fixed  ettocls  li.c..  servicer  ideiilitiesl 
explain  at  least  as  much  variation  in  inodification 
terms  as  do  horrower  characteristics."  .Sninit 
Aearwal  e/  o/..  Mdikfl-Udsiul  l.oss  Mili;^dlion 
Frdclic(^s  for  Troiihlidl  Morlfid<i(!s  follow  iit<’  tho 
finanddl  (Jrisis.  at  5.  (I'efl.  Reserve  Rank  otChi.. 
Workin<>  I’ajier  No.  21)1  l-DS.  21)11)). 

^^-.Snmit  Af>ar\val  cl  til..  I’olicy  Inicnvniion  in 
Dchl  Hcncy.oUdHon:  Evidence  from  the  Home 
Afforddhle  Motlifiedlion  l’ro<>rdm.  a)  25.  I’igure  (i 
(Natl  Ihireaii  ol  Economic  Research.  Working  Rajier 
No.  18:111. 2012). 


servicing  staff  and  the  technology  n.sed 
by  the  servicer.  In  particular,  the 
likelihood  of  giving  modifications  prior 
to  DAMP  dejiends  positively  on  the  size 
of  the  staff  and  the  number  of  training 
hours  given  the  .staff,  negativelv  on  the 
workload  of  the  staff,  and  negativelv  on 
indicators  of  poor  technologv  like  the 
percentage  of  dropped  c.ills  itnd  time 
ciillers  spend  on  hold.  Again,  all  of 
these  results  take  into  account  the 
characteristics  of  loans,  horrowers  and 
investors — they  are  not  an  artifact  of 
differences  in  the  servicing  portfolios  of 
the  servicers. 

The  Bureau  believes  that  these  results 
are  broadly  indicative  of  the  benefits  to 
consumers  of  the  provisions  relating  to 
loss  mitigation  and  in  particular  the 
])rovisions  in  §1024.38(1))  associated 
with  ])roperly  evaluating  loss  mitigation 
applic.ations.  Servicers  are  reipiired  to 
maintain  policies  and  procedures 
reasonably  designed  to  ensure  that 
servicers  can  properly  evaluate 
borrowers  for  available  loss  mitigation 
options.  (A)mpliance  with  the.se  ])olicies 
and  procedures  will  reipiire  servicers  to 
devote  resources  to  the  ])ro])er 
evaluation  of  borrowers,  ])re.sumablv  by 
investing  in  the  staff,  training  and 
technology  that  the  re.search  shows 
leads,  through  some  proce.ss,  to  more 
trial  modifications.  The  Bureau  cannot 
(luantily  the  im])act  of  the  provisions  for 
loss  mitigation  in  §1024.38  on  resources 
devoted  to  the  pro])er  evaluation  of 
borrowers  and  better  outcomes  for 
borrowers.  However,  the  Bureau 
believes  that  these  provisions  of  the 
final  ride  will  tend  to  reduce  the 
deficiencies  in  the  abilities  of  certain 
servicers  to  evaluate  borrowers  for  loss 
mitigation  that  recent  re.search  .stronglv 
indicates  have  been  detrimental  to 
borrowers.--'* 

The  e.stimate  of  avoidable  default 
relies  on  a  study  of  the  ])erformance  of 
approximately  28,()()()  housing  loans 
tracked  from  Se})tember  1998  to 
December  2004  (and  originated  prior  to 
December  2003). --■•  Mo.st  of  the  loans 
were  serviced  by  eight  servicer.s.  After 
restricting  the  .sam])le  to  loans  that  at 
some  j)oint  experience  a  30-day 


--'As  (lis(;uss(!(l  in  part  V.  thnn!  is  .ilsn  a  concarn 
llial  carlain  san  icars  may  pnisna  Ihinr  sill-inita'asi 
In  till?  cliUrimant  (itliolh  hoirowars  and  inv(!sl(ns. 
Ilia  linal  i  nia  addrassas  this  cimcarn  liv  ra(|nii'ina 
sarvicai's  to  mainlain  poliaias  and  procaduras 
raasonahiv  dasianad  In  idantilv  with  spacitlaitv  all 
loss  mitigation  options  tor  which  horrowars  may  ha 
aligihia  pursuant  to  anv  ra(|niramants  a.stahlishad 
hy  an  ownar  or  assignat;  otii  mortgiiga  lotm  (.sat; 

1()24.:i8(h)(2)(ii))  ;nid  to  proparly  (;vahial(; 
dalin(|U(;nt  horrowars  for  all  such  options 
(S  1()24.:i8(h)(2)(v)). 

--■*  See  Michat;!  A.  .St(;gman  el  til.,  frevenlnlive 
Servicing  is  (iood  for  Ihisiness  tmd  Afforddhle 
I lomeowner.ship  foliev.  t8  Mousing  I’ol'v  Oi;hata 
24:t.  257  (2007). 


deliti(|nency.  the  authors  e.stimate  a 
logic  regression  model  to  isolate  the 
impact  each  servicer  has  on  the 
])robability  a  loan  ever  reaches  99-day 
delinijuencv  (which  they  defitie  as 
"default”). 

d’he  authors  show  that  there  are 
.significant  differences  amotig  the 
servicer.s  in  the  probabilitv  a  loan 
defaults,  even  after  controllitig  for 
borrower  credit  score  and  income, 
certain  characteristics  of  the  proj)ertv, 
iind  other  factors. The  be.st  servicing 
(servicing  performed  by  .servicers  with 
the  highest  cure  rates  for  loans  that 
become  30  days  ileliiujuent)  achieves 
approximately  a  41  percent  reduction  in 
the  probability  that  a  loan  that  becomes 
30  (lays  deliiKpient  will  eventually 
default,  relative  to  the  worst  servicing 
(servicing  performed  by  servicers  with 
the  lowest  cure  rates  for  loans  that 
become  30  days  deliiKjuent).--'* 

'fo  translate  this  figure  into  an 
e.stimate  of  avoidable  default,  suppo.se 
that  1  million  mortgages  become  30-00 
days  late  each  year  (currently  the  figure 
may  be  closer  to  3  million).--^  The 
model  ])redicts  that  about  19  j)ercent 
would  default  if  they  were  serviced  bv 
the  woi’.st  performing  .servicer  in  the 
.san)])le.  However,  only  11  percent 
would  default  if  they  were  serviced  bv 
the  best  performing  servicer  in  the 
sample.  This  is  a])|)roximately  a  41 
])ercent  reduction  in  default  due  to 
differences  in  servicing.  'I'liis  reduction 


--'■Olhur  iiuthor.s  luivi;  uLso  n()ti;(l  suhslanlial 
<lill(;r(;m:i;s  in  los.s  mitigation  luacticos  liv  s(;rvi(:(;rs 
that  arc;  not  accountc;)!  lor  hv  (liH(;n;n(:(;.s  in 
horrowfi'.s.  Iyp(;s  of  morlgag(;s  and  otlu;r  ol)S(;rval)li; 
faclors.  See  e.g..  .Sumil  .Agarwal  el  til..  .Miirkel-lldsed 
l.oss  Miligdiion  Praclices  for  Tronhieil  .Morlgiiges 
following  Ihe  fintmcidl  (.'risis.  at  5.  (^'(;(l.  Rt;sc;rv(; 
Hank  of  Chi.,  (Working  Rapc;r  No.  2t)t1-l);i.  2t)U)) 
("Agarwal  el  til."). 

Spc;(;iru:ally,  the;  prohahility  that  a  loan  (:ur(;s 
inor(;as(;s  from  .815  with  the  worst  pi;rforming 
service;!'  (.S(;rvic:(;r  #2)  to  .801)2  with  a  high- 
performing  ri;f(;r(;nce  group  of  sc;rvic(;rs.  The;  figure; 
.815  is  the;  solution  to  lnl.80()2/ 

( 1  —  .8!)()2)1  -  .til  =lnlx/(  t  -  x)|.  whe;re;  -.(it  is  the; 
re;gre;ssion  e:oe;irie:ie;nt  on  Se;rvii:e;r  #2  given)  on  (lage; 
2(i5  iinel  8002  is  ili,scusse;d  on  page;  20:1.  Thus,  the; 
prohahilitv  a  loein  that  is  :i()  elavs  late;  aeituallv 
ele;faulls  ile;e:re;ase;s  from  .185  (=1  —.815)  to  .1008 
(=1  —.8002).  whieli  is  approximate;lv  ii  41  pe;re:e;nt 
re;ehie;tion.  The;  Hure;au  note;s  lluit  the;se;  e;stimate;s 
illustrate;  the;  possihle;  impai:t  theit  impreive;me;nts  in 
se;rvii:ing  mav  have;  on  avoielahle;  ele;fanll  and 
fore;e:le)sure;.  U'hih;  the;  moele;l  is  e;stimate;el  using 
appro|)riate;  caintrol  variiil)h;s.  the;  sample;  is  not 
re;pre;se;ntative;.  emel  it  is  not  ele;ar  how  we;ll  the; 
moele;l  would  pre;elie;t  Ihe;  e;ffe;e;ls  eif  improve;me;nls  in 
servienng  in  eliffe;re;nl  silueitions. 

--'llie;  l''e;de;riil  Re;s(;rve;  Hank  of  Ne;w  York  re;ports 
thill  a))proximati;ly  1.5  |)i;ri:e;nl  of  mortgiige;s  in  its 
i:onsumi;r  i:ri;dit  pani;l  transition  from  c;urrenl  to 
:t0+  eliivs  late;  e;ae:h  epiiirte;r.  .so  roughiv  0  pe;re:e;nl 
iinnually.  1  his  e:orre;sponels  to  e)ve;r  :t  million 
mortgages  at  the;  national  le;ve;l.  See  l•'e;el.  Re;se;rve; 
Hank  of  NY.  Qmn-lerlv  lleporl  on  llonsehold  Dehl 
nnd  Credil.  ill  i:i  (2012)  dvoildhle  til  blip:// 
www.newvorkfed.oig/resedrch/ndliondl_economv/ 
honseholilcredil/DisIricllleporl  Q32l)I2.pdf. 
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coiresjjonds  to  ttO.OOO  mortgages 
(24().()()()  mortgages  witli  current  data), 
rliese  defaults  are  avoidable  with  a 
chaug(!  from  the  worst  to  the  best 
s(;rviciug.  I’urlher.  a  suh.stanlial  mmiher 
of  tlies(!  defaults  would  likely  go  to 
foreclosure,  perhaps  70  percent.--" 

The  huniau  does  not  current Iv  have 
(lata  that  woidd  idlow  it  to  iurtIuM’ 
monetize  the  cost  of  default  and 
fouiclosuu!  on  horrowers  or  other 
consumers.  Some  uicent  rcisiiarch  that 
controls  for  economic  conditions 
documents  the  piasistent  negative 
effects  of  foreclosure  on  borrower's 
credit  scores.--"  Other  work  establishes 
substantial  negative  efhuls  that 
foreclosiul  homes  have  on  nearhv 
honu!S.-  *"  As  mentioned  above,  the 
negativi!  externalities  from  foriiclosure 
are  another  market  failure  addressed  hv 
the  provisions  of  the  final  rule  that  mav 
reduce  avoidable  foreclosure.  Other 
’.(i.search  (istahlislu's  that  children  tend 
to  switch  to  lower  p(!rforndng  .schools 
after  foreclosure,  and  ongoing  nisearch 
is  e.xandning  the  efhicls  of  housing 
instability  on  student  outcomes.-*' 


111  out!  sliulv.  (inlv  ;UI  |)(ir(:(!nt  ol  loans  that 
wcro  <1(1  (lays  lain  and  lioi^an  a  ro|)ayinnnt  plan  won? 
I'oinstatod  or  paid  in  lull  dnrin”  the  poriod  ol  Ilia 
studv.  I’rosunialilv.  loans  llial  am  ild  days  lata  and 
navarliagin  a  rapavinant  plan  liava  an  avail  lowar 
siicaass  ralis  .Sac  .\niv  (iraws  Culls  is  William  A, 
Marrill.  Inicnrnlions  in  Mor/fidfic  Ih-UniH:  I’olicics 
(iiul  I’rncliii-s  In  I’lfvcnl  lloini-  hiss  tind  Ijiwnr 
(idsis.  11-12  Till.  2  (I'raddia  Mac.  Working  I’apar 
\o.  (m-(ll.  2()(m). 

--‘‘.S’cc  Kannalli  1’.  llravoorl  Jv  Clim  vl  K.  Coopar. 
l■’<Il1•l•l(lsnn•'s  ll'oAc;  77ia  (jrilil  l■i\|)l•ri(•n(vs  iif 
InilividiKils  /  Vd/on  ing  l■'<ln•(  Itisurf  (2010).  availalila 
ill:  hlli>://n  \\  \\.friliTiilrnsnrvn.<i<)v/iinlts/ln(is/2(l  10/ 
aoiorifi/joioriOiniii.iHli. 

-  ’"Manv  racani  sliidias  doainnanl  Ilia  nagiiliva 
allaci  ol  a  loraclosad  proparlv  on  Ilia  liomaownars 
ill  ils  vicinil  v.  Tliara  am  savaral  masons  lor  lliis 
allaci.  .\niong  lliaiii  am  displacaniani  ol  daniiind 
lliiil  olliaru'isa  would  luiva  incraasad  Ilia 
iiaigliliorliood  pricas.  radiicad  valiialions  ol  liiliira 
salas  il  ilia  liiivars  and/or  Ilia  iippraisars  am  using 
Ilia  sold  loraclosad  proparlv  as  a  coni|)<iral)la. 
viindalism.  and  disinvasinianl.  Using  lha  dal.i  on 
liousa  Iransaclions  in  Massiicliusalls  Iroin  10K7  lo 
200(1.  a  loraclosum  lowers  Ilia  prica  ol  a  lioiisa 
williin  0.0.")  niilas  liv  1  parcanl.  .See  |olin  Y. 
Cainpliall  al  al..  Finrvd  S(di‘s  and  Uiinsc  Pritds.  101 
.■\ni.  Hcon.  Rav.  210K  (201 1 ).  .According  lo  l■'anni(' 
Maa  dalii  lor  Ilia  Ciliiciigo  M.S.X.  a  loraclosum  williin 
0.(1  kiloinalars  c.iii  dacraasa  Ilia  prica  ol  ii  lionsa  In 
as  iniicli  iis  K.7  parcanl:  liowa\'ar.  Ilia  magniliida 
dacraasas  lo  niidar  2  |)arcanl  williin  liva  vaars  ol  ilia 
lonHilosiira.  .Sac  Zlianguo  Lin  a(  al..  Siiillovcr  Fliai  ts 
al  Fon-i  lasaiiis  an  .Va(g/i/)o/7ioo(/  /Vo/ia/7v  Vidnas. 
;iK  ).  Raid  lOsl.  L'in.  H  Leon.  ;i}17  (200(1).  Rasaiircli 
using  Miirvliind  dala  lor  2000-200(1  linds  llial  ii 
loraclosum  rasulls  in  ii  2K  parcanl  incraasa  in  Ilia 
daliiull  risk  lo  ils  naiirasl  naigliliors  (.saa  Cliarlas 
Towa  iiiid  Chad  Liiwlav.  77ia  C.'anlafiian  Fffai  t  af 
\)-i<ihl>arin<i  Faraclasnifs.  2011.  .Social  .Scianca 
Rasaiircli  Nalwork  Working  I’iipar  1H;i4H0.")).  Olliar 
piipars  docuniani  viirioiis  niiigniliidas  olTlia 
nagaliva  allaci  on  naarliv  pro|)arlias  (.saa  W.  .Scoll 
Liiiiiia.  Fsliniidinfi  the  Fffai  t  af  Mart^a<>a 
Fararlasan's  an  Xaarhv  Frapailv  Wdnas:  .1  critical 
review  at  the  literatnre.  (I.t  Leon.  Rav.  Fad.  Rasarva 
llaiik  ol  /Mlaiila  1  (2010). 

A  suniiiiiiry  ol  racani  and  ongoing  rasaiircli  is 
prasanlad  in  (ulia  H.  Lsaacs.  The  ()n<’oinf’  Impact  af 


More  geiiendlv,  servicers  olitaiii 
limited  benefits  from  liaviiig  (ami 
complying  with)  iiolicies  and 
])roce(lures  reasonably  designed  to 
achieve  the  objectives  stated  in  this 
provision  of  the  final  rule,  other  than 
where  contractual  reiiuirements  reipdre 
them  to  perform  certain  duties  and  meet 
certain  goals  with  respect  to  loss 
mitigation,  borrowers  do  not  choose 
their  servicer,  except  indirectlv  hv 
choosing  their  lender,  and  have  little 
recourse  again.st  either  the  servicer  or 
the  owner  or  assignee  of  the  loan  (for 
whom  the  servicer  is  the  agent)  for  poor 
customer  .service.  As  a  iTisidt.  mortgage 
servicing  is  to  a  large  extent  a  high- 
volume,  low-margin  business  in  which 
successful  servicers  attenpit  to  kee]) 
co.sts  down.  While  many  servicers  have 
and  comjily  with  jiolicies  and 
procedures  similar  to  those  reijuired 
under  1024.38,  the  mortgage  crisis 
(lemon.strated  that  for  .some  .servicers  the 
incentives  to  do  so  were  lacking. 

3'he  Bureau  is  aware  that  servicers 
may  incur  additional  costs  as  they  come 
into  (:oni|)liance  with  the  reipdrements 
in  (5 1024.38  and  that  some  oflhe.se  costs 
may  he  jiassed  on  to  horrowers. 

However,  the  Buniau  believes  that  the 
cost  ])er  borrower  is  likely  to  he  small, 
as  discussed  below. 

Finally,  the  Bureau  observes  that 
certain  servicers  mav  have  inijilemented 
(lolicies  and  procedures  with  nispect  to 
((valuating  horrowers  for  loss  mitigation 
()])ti()n.s  pursuant  to  the  National 
Mortgage  .Settlement  and  Federal 
regulatory  agency  con.sent  orders,  as 
(li,scu.ss(!(l  in  part  11.  above.  Borrowers 
whose  mortgage  loans  are  .serviced  by 
such  servicers  may  alniady  receive 
certain  benefits  relating  to  loss 
mitigation  evaluations  as  a  r(!.snlt  of 
such  actions,  and  will  thus  ixmeive 
fewer  benefits  as  a  result  of  this  rule 
than  they  would  have  otherwise 
received.  The  Bureau  believes  that  such 
horrowers  will  nevertheless  benefit  from 
the  re(]niremenls  in  §  1024.38  l){;cause 
(1)  many  of  the  objectives  of  the  jiolicies 
and  jirocedures  nujuired  jiursuant  to 
§  1024.38  imjiose  re(]uirement.s  hiwond 
the  National  Mortgage  .Settlement  and 
Federal  regulatory  agency  consent 
orders  and  (2)  the  jiolicies  and 
Jirocedures  nujuired  by  §1024.38  mav 
manage  information  that  better 
facilitates  such  servicers  comjilving 
with  th(!ir  obligations  under  the 
National  Mortgage  .Settlement  and 
Federal  regulatory  agency  consent 
orders  in  a  manner  that  imjiroves  loss 
mitigation  evaluations  for  horrowers 
whose  mortgage  loans  are  serviced  liv 


Fareclasnres  an  C.hddren.  Tlio  Hrookiiigs  liisl.. 
April  21)12. 


such  servicers.  Additionallv,  the  Bureau 
notes  that  the  National  Mortgage 
.Settlement  is  an  agreed  on  term  slieet 
with  a  limited  timeline.  The  national 
.servicing  standards  e.stahlished  hv  the 
Bureau  will  not  automaticallv  exjiire 
after  a  .set  jieriod  of  time. 

PolottUul  haiiofits  and  costs  to  covinvd 
persons,  (iertain  .servicers  cnrrenllv 
incur  costs  associated  with  the 
reijnirements  in  the  general  servicing 
Jiolicies,  Jirocedures  and  nujuiremenls, 
(lesjiite  generally  not  receiving 
consiujuential  feedback  from  borrowers 
to  do  so.  Dejiosilorv  institutions  already 
are  subject  to  interagency  guidelines 
relating  to  .safeguarding  the  institution's 
safety  and  soundness  that  facilitate 
reasonable  information  management  for 
jinrjio.ses  of  mortgage  servicing. 

.Servicers  that  service  mortgage  loans 
subject  to  investor  or  guarantor  loss 
mitigation  nujnirements.  such  as 
nujuirements  imjiosed  on  Fannie  Mae. 
Freddie  Mac.  and  Ginnie  Mae,  or 
servicers  snliject  to  regulatory  consent 
orders  or  the  national  mortgage 
.settlement,  must  already  comjilv  with 
Jiolicies  regarding  evaluation  for  a  loss 
mitigation  ojition.-"- 

.Servicei's  that  do  not  already  have 
Jiolicies  and  jirocedures  that  are 
reasoualily  designed  to  meet  the 
objectives  in  §  1024.38  will  incur  the 
cost  both  of  establishing  such  jiolicies 
and  Jirocedures  (which  mav  include 
training  staff  and  ujidating  existing 
jii’ocedures)  as  well  as  on-going  costs 
associated  with  such  jirocedures.  To  the 
extent  any  entity  currently  follows  such 
Jiolicies  and  jirocedures.  these 
additional  co.sts  will  already  have  been 
incurred 

The  rule  u.ses  an  ohjeclives-liased 
ajijiroach  to  defining  its  reijuirements 
and  jirovides  flexibility  in 
imjilementation.  An  olijectives-liased 
ajijiroach  has  the  advantage  of  allowing 
different  servicers  to  find  the  least 
costly  way  of  achieving  the  rerjuired 
objectives,  'rims,  the  rule  re(juire.s 
servicers  to  have  jiolicies  and 
Jirocedures  rea.sonalily  designed  to 
achieve  the  objective  of  investigating 
comjilaints  and  jiroviding  information: 
it  does  not  sjiecifv  sjiecific  stejis 
re(jnire(l  for  investigating  different  tyjies 
of  comjilaints  or  for  jiroviding  different 
tyjies  of  information.  .Similarlv,  the  rule 
re(juire.s  servicers  to  have  jiolicies  and 
Jirocedures  reasonably  designed  lo 
achieve  the  objective  of  facilitating 
jieriodic  reviews  of  .service  jiroviders:  it 


- In  iuldilinn.  sni  vienrs  <110  ciiitimiIIv  siihjccl  lo 
rncord  knopiii”  rocpiiroiiioiil.s  uiidor  currnni 
1024.17(1)  ol  Rof^iiliilioii  X.  Tills  will  iiinko  it  loss 
costly  lor  sorvicors  lo  iniplnninnl  tlio  cliiiiif^os  in  this 
rnlo  sincd  tliov  stioidd  iilrniidv  Inivo  systnins  in 
placo  lliiil  can  tin  adapind  lo  llio  now  rocniiroinonls. 
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does  not  specify  specific  ste])s  re(]uired 
for  reviewing  service  j)roviders.-'*  * 
Regarding  iinplemenlation.  a  servicer 
can  take  into  account  the  size,  nature, 
and  scope  of  its  operations.  In 
])articular,  a  servicer  may  take  into 
account  the  vohnne  and  aggregate 
nn])aid  princi])al  balance  of  inortgag(! 
loans  s(M'vic(Hl,  the  credit  cpiality, 
iiu.luding  the  default  risk,  of  the 
mortgage  loans  servic:ed,  and  the 
servicer’s  history  of  consumer 
complaints. 

This  advantage  to  regulated  entities  of 
object ives-hased  standards  may  he  offset 
by  costs  to  the  regulated  entity  in  at 
least  two  ways.  First,  a  regulated  entity 
may  incur  costs  to  measure  and  evaluate 
whether  the  entity  is,  in  fact,  achieving 
the  objective  retjuired  by  the  regidation. 
Second,  a  regulated  entity  may  incur 
costs  resulting  from  over-comj)ensation 
to  achieve  an  objective  when  the 
achievement  of  such  objective  dej)ends 
on  factors  outside  the  control  of  the 
regulated  entity.  The  general  servicing 
policies,  j)rocednr(!S,  and  recpdrcMnents 
mandate  ])olic;ies  and  ])rocedur(!S,  which 
are  under  the  control  of  the  servic.er. 

The  |)olicies  and  procedures  iumhI  oidy 
he  nuisonahly  designed  to  achieve  the 
objectives,  which  will  tend  to  mitigate 
the  risks  to  servicers  of  over-complving 
to  achieve  objectives  when  the  failure  to 
achi(!ve  such  objectives  is  based  on 
factors  beyond  the  .servicer’s  control. 

Finally.  §1024.38  imposes  a  r(!cord 
retention  reciidrenumt  and  a  servicing 
file  reciuirement.  Servicers  mn.st  retain 
records  that  document  actions  taken  by 
servic:ers  with  resjject  to  a  borrower’s 
mortgage  loan  until  one  year  after  the 
date  a  mortgage  loan  is  discharged  or 
servicing  is  transferred.  The  Bureau 
believes  that  currently  .servicers 
generally  retain  this  information  at  huist 
until  the  mortgage  loan  is  discharged  or 
servicing  is  transferred.  Further,  this 
retiuirement  replaces  a  previous 
document  retention  requirement  in 
§  1024.17(1)  r(!quiring  servicers  to  retain 
documents  nslating  to  borrower  e.scrow 
accounts  for  five  years,  notwithstanding 
whether  a  mortgage  loan  was  discharged 
or  servicing  was  transferred.  Because 
documents  and  information  relating  t(3  a 
servicing  file  are  necessary  for  on-going 
servicer  operations,  the  Bureau  h(‘lieves 
the  cost  of  this  provision  to  .servic(;rs 
comes  from  the  additional  year  that  they 
may  need  to  retain  documents  not 


related  to  escrow  charges  after  a 
mortgage  loan  is  di.scharged  or  .servicing 
is  transferred.  This  retention  expense  is 
incremental  to  the  (;x])(;n.se  associated 
with  r(4ainingthe  information  Indon; 
the  mortgage  loan  is  discharged  or 
servicing  is  transfernnl.  Further,  certain 
c;osts  may  he  nuluced  relative  to  the  pn;- 
statntory  baseline  of  retaining 
docmmmts  relating  to  e.scrow  accounts 
for  fiv(;  years.  Accordingly,  the  Bnrean 
believes  any  ex])(!nse  relating  to  the 
document  retention  nupdrement  is 
likely  small. 

Finally,  .sia  vicers  an;  nupdred  to 
maintain  certain  documents  and  data  in 
a  manner  that  facilitates  compiling  tlumi 
into  a  servicing  file  within  five  davs. 
Servicers  may  need  to  develoj)  faster 
access  to  some  of  this  information  than 
they  currently  have,  and  some  may  need 
to  ilocnment  the  location  and  methods 
of  access  of  this  information  in  a  more 
unified  wav  than  they  ciirrentlv  do. 
However,  servicers  do  not  have  to 
maintain  all  of  the  information  on  a 
single!  system.-  *■’  Further,  the  Bureau  is 
mitigating  the  cost  of  this  ])rovision  hv 
not  reepdring  .siu  vicers  to  comply  with 
it  with  r(!spect  to  information  cr(!at(!d 
|)rior  to  )anuary  10,  2014.  'riiiis, 
servicen's  do  not  have  to  improve  access 
to  legacy  information  that  mav  he 
missing  or  inaccessible. 

4.  Reepurements  Regarding  Farlv 
Intervention 

Section  1024.30  establishes  (xnlv 
intervention  reepdrements  with  res])ect 
to  certain  delinepient  borrowers. 
Servicers  are  reepdred  to  establish  or 
make  good  faith  efforts  to  e.stahlish  live 
contact  with  a  borrower  not  later  than 
the  3()th  (lay  of  a  borrower’s 
delincpiency  and  inform  the  borrower 
about  the  availability  of  loss  mitigation 
options  if  a])proj)riate.  Stnlion  1024.39 
also  reepdres  servicers  to  provide  a 
written  notice  to  borrowers  not  later 
than  the  4.'5th  day  of  the  borrower’s 
deliiKjnency.  Provisions  of  the  rule 
]jrescrihe  the  content  of  the  writtem 
notice  and  provide  model  clauses. 
How(!ver,  servicers  can  comply  with  the 
content  retjninnnent  by  semding 
borrowers  a  singli!  mailing  that  contains 
sej)arat(!  notices  that  collectively 
ju'ovide  all  the  model  clauses.  Servicers 
that  (pialify  as  small  .serviccas  ])nrsnanl 
to  12  C1‘’R  1 028.41  (e)  are  (!xempt  from 
the  retpiirements  of  §  1024.39. 


-  ‘ lor  oxiim|)l(!  OMli's  Circiiliir  ,\-4. 
■'I’orfonnanco  .slaiulanis  oxpross  riHiuiromonts  in 
lornis  of  outt;oinos  ratliia’  than  spocilviiif’  Iho  moans 
to  Ihoso  oncls.  11i(!y  an;  ■’onorally  suiiorior  to 
oiif’inooriTif’  or  (l(!si<>n  slandards  booanso 
porforinanco  standards  i;ivo  tlio  ro^ulatod  parlios 
llu!  Iloxibilitv  to  achiovo  rooidalorv  ol)jo(:livos  in  IIk; 
most  cosl-olTootivo  way." 


-  '■'11io  linrisin  rocoivcMl  nnnua'oiis  coniiniMils 
from  industry  d(!S(:rit)ino  tlii!  t)nrd(m  attril)ntat)t(!  to 
ttio  propo.sod  ro(piir(mi(!nls  for  llu;  .sorvi(:in}>  fil(!. 
Many  of  siicti  commonis  oxpre^ssod  Itial  wtiilo 
sorvicors  havo  Itii!  information  for  a  .sorvinf*  tilo. 
Ilioy  do  not  slon;  sncli  iiddrmation  "rmipoit 
losotlior.  .Sucti  comnumtsaro  di.scnssod  in  part  \' 
with  ros|)0(:t  to  S  1024.;t(i((:)(2). 


Potf^ntidl  bundfits  and  costs  to 
consumers.  The  provisions  on  earlv 
intervention  with  delincpient  borrowers 
are  intended  to  spur  communication 
l)etw(!(!n  servic(!rs  and  borrowers  that 
facilitates  borrower’s  avoidance  of 
foreclosure.  The  hemifits  of  §  1024.35)  to 
(hiliiupHint  borrowers  (hipend  on 
wh(!th(!r  servicers  already  meet  the 
nupdrements  of  §  1024.35),  .servicers  are 
successful  in  (xstahlishing  live  contact 
with  borrowers  under  the  live  contact 
reepdniinent,  and  information  providcid 
on  lo.ss  mitigation  options  during  the 
live  contact  or  in  the  written  notice 
helps  borrowers  manage  th(!ir  default 
and  avoid  foreclosure. 

A  nnmher  of  (iarly  intervention 
.standards  exist  and  are  issued  by  private 
mortgage  investors,  the  GSEs,  or 
government  agencies  offering  guannitees 
or  insurance  for  mortgage  loans,  such  as 
FHA,  the  VA.  or  the  Rural  Housing 
Service.  S(!rvic(!r.s  of  FHA  and  VA  loans 
are  generally  reepdred  to  take  action 
within  the  first  20  days  of  a 
deliiKpiency,  such  as  making  telejjhone 
calls,  and  sending  written  delimpiencv 
notifications.  Similarlv,  servicers  of 
loans  purchased  by  the  (kSEs  an: 
encouraged  to  contact  borrowers  within 
s(!veral  days  of  a  deliiupiency.  Freddie 
Mac  recommends  that  serviciirs  begin 
iidtial  call  campaigns  on  the  third  day 
of  deliiMpiency,  and  Fannie  Mae 
recommends  that  .s(!rvic(!rs  take  similar 
actions  with  respect  to  borrowers  having 
a  high  risk  of  default.  Regarding  written 
notification.  Fedi!ral  agencies  and  the 
CkSEs  have  (established  nupurements  and 
r(!Commen(l(!(l  ])ractices  with  resp(H:t  to 
written  notifications  that  are  similar  to 
the  Bureau’s  final  rule  un(l(!r 
§  1024.39(1)).  However,  the  Bureau 
believes  that  some  (kSE  servicers  mav 
not  provide  written  notifications  to 
certain  lower-risk  deliiupient  borrowers 
until  the  O.'ith  day  of  deliiKpiencv. 

Comi)rehen.sive  data  is  generally 
unavailable  on  the  extent  to  which 
.servicers  already  reach  out  to 
deliiKpient  borrowers;  and  for  those  that 
do.  when  and  by  what  means  they  do. 
and  what  information  they  provide  to 
borrowers.  The  discn.ssion  below 
therefore  generally  provides  a 
(pialitative  analysis  for  borrowers  not 
currently  iMceiving  such 
communications  from  their  servicers. 
Given  the  nhi(puty  of  some  type  of  early 
intervention  re(pdrement  on  servicers, 
the  benefit  of  the  rule  (lej)en(ls  on  the 
extent  to  which  it  is  .superior  to  existing 
requirements. 

The  re(pdrement  that  servicers 
establish  or  make  good  faith  efforts  to 
establish  live  contact  with  borrowers 
may  benefit  the  borrowers  who  are 
required  to  be  contacted  under  the 
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provision,  po.ssibly  by  increasing  the 
efforts  that  servicers  make  to  reach  such 
borrowers.  Older  research  shows  that 
significant  numlxirs  of  borrowers  go  to 
foreclosure  without  ever  responding  to 
the  servicer.- While  it  is  not  possible 
to  |)redicl  whether  re(iuiring  serviciMs  to 
make  good  faith  efforts  to  (islablish  live 
contact  will  change  this  j)articidar 
nssult.  the  severity  of  the  outcome 
makes  it  reasonable  to  ensure  that 
borrowers  are  provided  this  type  of 
effort  by  .sta  vicers.  TIk;  riHiuirements  in 
§  1024.39  mon^  generally  ensure  that 
those  borrowers  who  would  resi)ond  are 
informed  about  the  availability  of  loss 
mitigation  options  where  the  servicer 
determines  that  it  would  he  appropriate 
to  j)rovide  such  information  to  the 
borrower,  and  that  all  borrowers  receive 
a  written  notice  containing  information 
on  lo.ss  mitigation  by  the  45th  day  of  a 
delimpiency. 

'I'he  Bureau  also  btdiiwes  that  such 
borrow(!rs  may  benefit  from  tlu;  (xulv 
intervention  |)rovisions  to  the  extent 
that  the  provisions  ensure  that  servicers 
inform  borrowers  of  the  availability  of 
loss  mitigation  options  shortly  after 
deliiKiuency.  thus  increasing  the 
likelihood  that  borrowers  take  corrective; 
action  more  (luickly.  In  addition,  one 
study  using  data  from  2000  through 
2000  found  that  the;  re-default  rate  was 
about  27  p(;rcent  (15  percentage  peeints) 
lower  on  repavm(;nl  plans  (;stablished 
when  a  loan  was  30  days  late  instead  of 
()0  days  late.- “■  liarly  corrective  action 
l)(;nefits  borrowers  by  reducing 
avoidable  interest  costs,  limiting  the 
impact  on  horrow(;rs'  credit  re])orts 
(ther(;l)y  expanding  their  access  to  le.ss 
costly  credit  and  other  .services  that 
dep(;nd  on  credit  reports),  and 
facilitating  household  budgeting  and 
planning  (which  may  allow  borrowers 
to  .save  money). 

Finally,  it  is  essential  to  note  that  the 
rejjayment  plans,  loan  modifications 
and  other  alternatives  to  default  or 
fori;closure  that  servicers  offer  change 
r(;gularly,  often  to  make  additional 
borrowers  eligible.  For  example,  a 


’  In  OIK!  slndv  iisin”  dala  troin  .Si-pli-mlior  2()().a 
lliroiigli  .Xiigiisl  2007.  I•'|■(!ddi(l  Mac  sorvicors 
n!|)ort(!d  lliat  llio  Ixirrowor  n>!V(!i'  ii!S|)ond(!d  to  tlii! 
si-rvicor  lor  rt'.i.'A  porconi  ol  Iho  loan.s  that  wont  into 
loroclosuni.  .Sec  .Ainv  (  j'ows  (liilts  ft  Williain  A. 
Moirill.  Iiiifi  vi-nliiins  in  .\/oi7”0”('  Drinii/I:  Policii-s 
anti  I’rnrtifcs  In  I’n-vrnl  lloinr  hiss  anil  Ijiwnr 
(iiisis  10  (I-'roddii!  Mac.  Workinf>  Paper  No.  08-01. 
2008). 

■‘‘'•Scr  ,\niv  Cr«!\vs  Oulls  ft  William  A.  Morrill. 
IniiTvi-nlions  in  Mnrlfiiini-  Di-lnnlt:  I’olicics  anil 
I’nii  tirns  In  I’rcvcnl  llninr  hiss  unit  hiwrr  Ciisisk. 
at  till.  2  (Froddio  Mac.  Workiiif’  I’apor  No.  08-01. 
2008).  'I'liis  statistic  is  inorolv  siif^gostivo  ol  a  l)(!iu!lit 
to  (Silly  inliirvonlion.  since  liorrowei's  wlio  are 
vvilline  to  Ixi^tin  a  repayment  plan  at  80  (lavs  mav 
be  more  likiily  to  become  current  eviai  without  a 
repayment  plan. 


ntunher  of  TARB  funded  hotising 
programs  have  btten  dttveloped  since  the 
initial  HAMB  fir.st-litin  modifictition 
|)rognim  was  implemented  in  A])ril 
2005).  Brograms  now  exist  that  provide 
principiil  ntdtiction  for  llAMB-eligihle 
borrowers  with  high  loiin-to-viihie 
ratios,  provide  Ittmjioriirv  ])rinci])al 
forbitarance  for  unemployttd  borrowers, 
find  provide  incentives  for  short- 
sales.-*'  Furlh(;r.  the  eligibilitv  crit(;ria 
for  these  ])rognims  change  regularly.- *'* 
The  chtmging  set  of  (illernatives  to 
default  and  foreclosttre  and  eligibility 
for  these  iilttirnatives  mean  that 
deliiupienl  borrowers  who  have  not  had 
recent  contact  with  their  .servicer 
regarding  the  alternatives  for  which  they 
(pialify  an;  probably  uninformed  or 
misinformed  about  the  ojitions  available 
to  them.  The  provisions  for  early 
intervention,  together  with  provisions  in 
l()24.38(b)(2)  and  1()24.4()(1))(1)  that, 
in  general,  reejuire  that  servicers 
maintain  policies  and  proc(;dures  with 
respect  to  jiroviding  borrowers  with 
accurate  information  about  loss 
mitigation  options,  benefit  borrowers 
who  may  not  have  otherwi.st;  t)(;en 
contacted  by  th(;ir  servicer  by  providing 
them  with  iiccurate  information 
regarding  loss  mitigation  that  tlu;y 
otherwi.se  likelv  would  hick. 

The  Burefiu  r(;ceived  one  comm(;nt 
that  slated  th.it  tin;  e:irly  interv(;ntion 
reiiuiremenls  would  im])o.se  costs  on  all 
borrowers,  including  tho.se  who  will 
n(;ver  use  the  service;,  (hven  the 
ubiepiity  of  some  type  of  early 
intervention  re(]uin;m(;nt.  as  de.scrih(;d 
above,  and  the  likelihood  that  .s(;rvicer.s 
who  are  s(;rvicing  loan.s  that  they  own 
m.ike  ev(;ry  effort  to  r(;ach  out  to 
deliiKiuent  borrowers,  the  Bureau 
believes  that  the  increm(;ntal  costs  to 
most  .servic(;r.s  of  the  (;arly  intervention 
provisions  under  ??  1024.35)  an;  minimal, 
'rims,  any  incremental  cost  to  most 
borrowers  would  be  small,  'flu;  Bureau 
also  notes  that  borrowers  may  value 
early  intervention  re(|uirem(;nt.s, 
wh(;th(;r  or  not  they  in  fact  ever  receive; 
such  int(;rvention.  to  the  (;xtent  they 
l)(;lieve  they  have  a  chance  of  l)(;coming 
d(;lin(]uent.  As  noted,  for  l)oiTow(;r.s 
whose  .s(;rvicer.s  an;  alreiidy  subject  to  an 
(;arly  intervention  reejuirement.  the 
b(;nefit.s  of  this  jirovision  would  be 
r(;duc(;d  to  that  ext(;nt. 


-  .Sec  (kmi.  A(:(:(iimlin}>  Ollicc!,  Aclinns  X'l'nilril 
liy  'I’rnasniy  In  Aililrcss  (ihnllnn}>ns  in  liniilcnu'nlin<i 
Mnkinfi  llnnw  Aljtminhin  l^rnfiinins.  'I'bl.  1  (2(11  1). 

l•'()|•^l  discussion  ol  rucuiil  cbimf>(!S.  including 
llu!  imiilomcnlation  of  llui  new  "I  lAMP  'I'iur  2" 
idtui'niitivu.  snn  Making  llomi!  AUordabli!. 
.Supplomunlal  Diruclivu  12-02,  Milkin’’  llnnin 
Alinrilnliln  Prnyynni-  MHA  lislnnsinn  nnil 
lixpansinn.  (2012).  nvailaliln  nl  blips:// 

WWW. Innpntlinin.cnin/pnvlnl/prn’^m  ms/ tines/ 
lininpsnn'icnr/sd  1202. pdf. 


Potiintidl  honofils  and  costs  to  covered 
persons.  For  the  nia.sons  stated  above, 
the  Bureau  helieives  that  most  .servic(;rs 
alniady  comply  with  some  1y])e  of  early 
interv(;ntion  reciuirement.  'Fo  the  extent 
that  .s(;rvic(;rs  aln;ady  make  efforts  to 
(istahlish  live  contact  with  horrowcirs 
and  (irovide  writl(;n  notic(;.s  to 
borrowers  regarding  lo.ss  mitigation 
ojitions,  .s(;rvicers  would  likely  incur 
minimal  costs  to  conform  to  the  lime 
lines  and  cont(;nt  niciuirements  under 
the  final  rule.  These  costs  would 
generally  consi.st  of  cn;ating  int(;rnal 
policies  and  procedures  to  im])lement 
the  rcupiiniments.  training  jier.sonnel, 
and  po.ssibly  modifying  exi.sting 
disclosures  or  establishing  n(;w 
disclosures.  The  Bureau  has  attemp((;d 
to  mitigate  such  costs  by  jnoviding 
,sam])le  clau.ses  in  the  rule.  Services  who 
are  not  subject  to  some  tyjie  of  early 
intervention  reejuirement  would  of 
cour.se  incur  gniater  co.sts,  including  for 
setting  up  policies  and  procedures, 
establishing  disclosures,  and  potentially 
hiring  mon;  staff. 

Regarding  the  written  notice,  tlu; 
Bureau  understands  that  many  servicers 
use  vendors  who  will  lx;  d(;velo])ing  and 
])roviding  similar  disclosures  to  manv 
other  servicers  in  light  of  Ihe  n(;w  rides. 
Thus,  the  one-time  costs  of  the  new 
disclosunis  will  lx;  spread  ovi;r  manv 
s(;rvicer.s.  'Flu;  Bur(;au  is  mitigating  oni;- 
time  hurd(;n  of  tlu;  written  notice 
provision  by  providing  servicers  with 
mod(;l  clau.ses.  'Flu;  model  clauses 
provide  .servic(;rs  with  examples  of 
language  explaining  lo.ss  mitigation 
options  that  may  he  available,  how 
borrowers  can  access  housing 
counseling  re.sourc(;s  and  encouraging 
the  borrower  to  contact  the  .servicer.  'Flu; 
Bureau  intends  for  the  model  clauses  to 
jirovide  servicers  with  i;xample.s  of  the 
level  of  detail  that  the  Bureau  expects 
.s(;rvicer.s  to  jirovide  in  their  written 
notice.  The  Bureau  is  mitigating  the 
ongoing  cost  of  the  writti;n  notice 
Jirovision  by  limiting  the  reijuirement  to 
.send  the  written  notice  to  at  most  once 
every  180  days.  'Fhe  Buriiau  is  further 
mitigating  the  ongoing  cost  by 
jiermitting  s(;rvicer.s  to  incorjiorate  the 
relevant  jiortions  of  the  writt(;n  notice 
reijuiriid  under  ^  1024.35)  into  other 
disclosures,  thus  increasing  the 
likiilihood  that  servicers  that  an;  already 
jiroviding  loss  mitigation  disclosures 
will  not  ne(;d  to  jirovide  additional 
di.sclosures. 

5.  Brocedun;.s  for  (Aintinuity  oft'.ontacl 
With  D(;liiujuent  Borrowers 

Section  1024.40  reijuires  servicers  to 
maintain  jiolicies  and  jirocedures  that 
are  reasonably  designed  to  achieve 
certain  objectives  regarding  continuity 
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of  contact,  'riu;  objectives  include 
making  jjersomiel  available,  by 
lele])bone,  to  delin(|uent  borro\v(;rs  by 
tlu!  time  the  .servicer  has  ])rovided  the 
borrower  with  the  written  notice 
regarding  lo.ss  mitigation  options 
nupured  under  ^  1()24.3t)(t)),  but  in  anv 
case  not  later  than  the  4,'jtb  dav  of 
deliiupiency.  S(;rvif;ers  are  also  nupured 
to  establish  policies  and  ])rocedures 
reasonably  designed  to  ensure  that  the 
])er.sonnel  they  assign  to  delinqmmt 
idorrowers  ])erform  an  enumerated  list  of 
functions,  where  a])plicable.  including 
providing  the  borrower  with  accurate 
information  about  loss  mitigation 
options  available  to  the  borrower  and 
actions  the  borrower  mu.st  take  to 
com])lete  a  loss  mitigation  application. 
Servicers  that  (pialifv  as  small  .servicers 
j)ur.suant  to  12  ("FR  1 028.41  (e)  are 
exem])t  from  the  recpuiunnents  of 
§  1024.40. 

PotenlinI  banefits  and  costs  to 
consuinors.  The  continuity  of  contact 
provisions  are  intended  to  ensure  that 
borrowers  in  deliiKpiencv  have  access  to 
.servicer  personnel  capabh;  of  assi.sting 
the  borrower  with  loss  mitigation 
applications.  Other  rcignlators  and  the 
(ISEs  have  established  certain  .staffing 
standards  for  .servicers  to  meet  wlnm 
they  assist  deliiupient  borrowers.  The 
benefits  to  borrowers  from  the  rule 
discussiul  Ixdow  will  hi;  mitigated  to  the 
extent  servicers  already  ])rovid(!  access 
to  such  servicer  ])er.sonn(!l.  One  .study  of 
complaints  to  the  HOFF  Hotline 
reported  that  over  half  (27,()()()  out  of 
48. (too)  were  from  borrowers  who  could 
not  reach  their  servicers  and  obtain 
information  about  the  status  of  their 
applications  for  HAMF  modification. 
(ither  complaints  concerned  lost 
documentation  and  the  inability  of 
borrowers  to  .sj)eak  with  re])resentative.s 
who  were  knowledg(;able  about  the 
status  of  the  borrowers’  api)lications  for 
loss  mitigation.  While  certain  servicers 
may  nonethele.ss  have  provided 
delimpient  borrowers  with  the  services 
described  in  the  continuity  of  contact 
provisions,  such  as.  for  example,  access 
to  pcirsonnel  who  could  provide  tin; 
borrower  with  accairate  information 
about  the  status  of  a  loss  mitigation 
application,  the  mortgage  crisis 
demonstrated  that  a  number  of  servicers 
did  not  provide;  such  .services. 

As  di.scu.ssed  in  part  V.  above, 
wides])read  rejjorts  of  communication 
breakdowns  between  servicers  and 
deliiupient  borrowers  who  jiresent  a 
heightened  risk  for  default  have 


“  Accounting  Ollicc.  Tvouhhd 

Assal  Italiol  Pr()<ir(nn:  Fiirlliar  Actions  \’cc(lc(t  to 
l-'ntty  amt  lAiniUihly  Implanwni  Foivciosniv 
Mitigation  Programs,  al  l.S  (2010). 


revealed  that  one  of  the  most  significant 
imjiediments  to  the  success  of 
foreclosure  mitigation  programs  is  the 
inadeijuate  inaniu;!'  by  which  .servicer 
jiersonnel  at  major  .sitrvicers  have 
provided  assistanci;  to  these  borrowers. 
While  tlu;  Unr(;au  does  not  have  the  data 
with  which  to  cpiantify  the  effects,  tlu; 
inability  of  a  borrower  to  speak  with 
])ersonnel  knowledgeabh;  about  tlu; 
status  of  a  loss  mitigation  apjilication 
creates  delay  in  rectifying  problems 
(including  problems  with  lost 
documentation)  that  may  l(;ad  to 
avoidable  foreclosure.  Similarlv,  tlu; 
inability  of  borrowers  to  obtain  a 
com])lete  record  of  their  payment 
histories  with  the  servicer  or  of  .servicer 
personnel  to  access  all  documents  the 
borrowers  have  submitted  to  tlu; 
servicer  in  connection  with  an 
application  for  a  lo.ss  mitigation  option 
may  inqiair  the  ability  of  borrowers  to 
generally  advocate  for  them.selves 
r(;garding  loss  mitigation  and  po.ssibly  to 
slow  or  hall  foreclosure.  (lonv(;r.sely,  the 
ability  of  borrowers  to  speak  with 
personnel  knowl(;dgeable  about  lo.ss 
mitigation  options  availabh;  to  the 
borrower  and  tlu;  actions  the  borrower 
must  lake;  to  be  evaluated  for  such 
options  mak(;.s  it  (;a.si(;r  for  borrowers  to 
(;ffectively  pursue  the.se  options.  The.si; 
provisions  ther(;fore  increasi;  the 
chances  that  certain  deliiupient 
borrowers  are  able  to  obtain  a  loss 
mitigation  ])lan  and  avoid  the 
substantial  costs  foreclosure  imposes  on 
them,  their  households,  and  their 
neighbors,  as  discussed  above. “•*"  The 
Bureau  is  not  aware  of  co.sts  to 
borrowers  from  the.se  jjrovisions. 

Potential  benefits  and  costs  to  covered 
jjersons.  Servicers  currently  incur  exists 
a.s.sociated  with  the  requirements 
regarding  continuity  of  contact.  As 
discu.ssed  in  the  projiosal,  above,  in 
res])on.se  to  rejiorted  jiroblems  with 
respect  to  how  servicers  resjiond  to 
delinquent  borrowers,  other  regulators 
and  the  (kSEs  have  resjumded  bv 
e.stablishing  staffing  .standards  for 
servicers  to  meet  when  they  a.ssist 
deliiujuent  borrowers.  Other  servicers 
may  incur  costs  of  creating  internal 
policies  and  procedures  to  imjilement 
the  nupiirements  and  training 
])er.sonnel.  'I’be  Bureau  recognizes  that 
some  servicers  may  al.so  need  to 
increase  staffing  time  to  comply  with 
the.se  recpiirements  or  transfer  .servicing 
to  .servicers  who  are  alriiady  in 
compliance. 


Sac  tli(!  goiKMiil  (lisciis.sion  of  s(!i  vii:ing 
opoi'iilions  and  avoidal)l(!  for(M:losuro  in  llio  analvsi.s 
oi  till!  provisions  on  riMsonahlo  inforinalion 
inanagomonl. 


'Hie  rule  mandates  an  object ive.s- 
based  a])])roach  to  tlu;  r(;(piirement.s  for 
continuity  of  contact.  'I’liis  apjiroacb 
])rovid(;s  servicers  with  useful  tlexibility 
in  managing  the  co.sts  of  conqiliance 
relative  to  mandating  specific  inputs  or 
narnnv  operational  n;(piir(;nu;nts. 
Servicers  that  have  adopted  continuity 
of  contact  r(;(piirement.s  havi;  done  .so 
tbrongb  different  models  and  the 
Bureau  has  provided  llexibility  to  allow 
.s(;rvicer.s  to  adopt  models  that  comjilv 
with  the  objectives  of  the  continuitv  of 
contact  reipiirements  without  highly 
j)r(;scriptive  r(;quirenu;nt.s.-^'  Tlu; 
discussion  of  the  merits  of  this  approach 
that  is  provided  in  tlu;  analysis  of  the 
general  servicing  policies,  jirocedures 
and  r(;(piirement.s  is  a])i)licable  here. 

8.  Loss  Mitigation  l^rocedures 

Section  1024.41  establishes 
requirements  with  respect  to  loss 
mitigation.  I'lie  goal  of  §  1024.41  is  to 
ensure  that  borrowers  an;  protected 
from  barm  in  connection  with  tlu; 
process  of  evaluating  a  t)orrow(;r  for  a 
lo.ss  mitigation  option  and  |)roce(;ding  to 
foreclosure.  l)nd(;r  ^  1024.41,  .servicers 
mu.st.  among  other  things,  accept  lo.ss 
mitigation  ap|)lications  and  evaluate 
complete  applic:ations  for  all  loss 
mitigation  options  available  to  the 
borrow(;r.  Servic(;r.s  mu.st  take  these 
actions  within  a  pre.scribed  period  of 
time  and  adhere  to  a  jnescribed 
franu;work  for  making  offers  of  lo.ss 
mitigation  alternatives  to  borrowers. 
Servicers  mu.st  give  borrowers  an 
o])portunity  to  appeal  rejection  of 
complete  loss  mitigation  applications  in 
certain  circumstances  and  mu.st  follow  a 
|)re.scribed  framework  with  resjject  to 
the.se  ajipeals. 

Section  1024.41  al.so  iireates 
limitations  with  respect  to  starting  and 
completing  the  foreclosure  proce.ss.  A 
servicer  may  not  make  the  first  notice  or 
filing  reipiired  for  a  foreclosure  process 
if  a  borrower  is  not  more  than  120  days 
deliiuiuent  on  the  mortgage  obligation. 
Further,  if  a  borrower  submits  a  tinu;ly 
and  comjilete  lo.ss  mitigation 
aiiplication,  tlu;  servicer  may  not  make 
the  first  notice  or  filing  reipiired  for  a 
foreclosun;  process  until  completing  the 
reipiirements  set  forth  in  S  1024.41.  If  a 
servicer  has  started  the  foreclosure 
process,  but  a  borrower  submits  a  timely 
and  complete  lo.ss  mitigation 
ajiplication,  a  servic(;r  is  ])rohibited 
from  jiroceeding  to  a  foreclosun; 
judgment,  or  order  of  .sale,  or 


IL.S.  I)(i|)'t  (>1  TuMsiirv.  .\taking  (iontact:  The 
Path  to  Improving  Moiigagc  Iminstn' 
(iommnnication  with  Homeowners  ())(!(:.  2012). 
aviiiialili!  at  http://www.treasmy.gov/initiatives/ 
linanciaI-stahility/repoi1s/Docnments/SP()(i"n 
2t)Special'’n2l)l{epoi1  Pinal. pdf. 
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conducting  a  foreclosure  sale,  until 
completing  the  recpiirements  set  forth  in 
§1024.41. 

.Servicers  that  (pialify  as  small 
servicers  pursuant  to  12  (if'R  1 020.41  (e) 
are  exempt  from  §  1024.41.  except  for 
the  prohibition  on  referring  to 
foreclosure  in  the  first  120  days  of 
delimpiency  and  jjroceeding  to  a 
foreclosure  sale  if  a  borrower  is 
j)erforming  j)ursuant  to  the  ten  nis  of  an 
agreement  on  a  loss  mitigation  ojition. 

Pottintiiil  bHiiofUs  and  costs  to 
consumers.  The  analysis  of  the  benefits 
to  borrowers  of  §  1024.38  discussed  the 
benefits  to  borrowers  of  the  loss 
mitigation  provisions  collectively  under 
the  final  rule.  This  analysis  will  not 
repeat  that  discn.ssion,  hut  focu.ses  more 
specifically  on  key  provisions  of  this 
section  of  the  final  rule.  The  benefits 
di.scnssed  below  are  mitigated  to  the 
extent  that  servicers  are  alreadv  in 
compliance  with  the  jirovision  of 
§  1024.41.  For  example  servicers  that  are 
.servicing  loans  subject  to  inve.stor  or 
guarantor  lo.ss  mitigation  requirements, 
such  as  re(]uirements  imjiosed  hv 
l-’annie  Mae.  Freddie  Mac,  or 
government  insurance  programs,  or 
servicers  subject  to  regulatory  consent 
orders  or  the  national  mortgage 
.settleimmt.  mu.st  already  conqily  with 
policies  regarding  evaluation  of  a  loss 
mitigation  application  for  a  toss 
mitigation  option. 

Restricting  Hut  Not  Fliminating  Dual 
Tracking 

The  lo.ss  mitigation  provisions  in 
§  1024.41  j)revent  servicers  from 
commencing  a  foreclosure  ])roceeding 
Ixifore  the  consumer  has  had  a 
reasonable  o])portunity  to  submit  a  loss 
mitigation  application  or  while  a 
complete  loss  mitigation  a|)j)lication  is 
pending.  As  discussed  in  i)art  V.  this 
provision  benefits  borrowers  by 
])reventing  foreclosure  co.sts  from 
accruing  and  by  eliminating  |)otentially 
confusing  (and,  as  .some  commenters 
noted,  discouraging)  communications 
from  servicers,  borrowers  a\’oid  costs  of 
proceeding  with  the  foreclosure  ])rocess. 
including  resj)onsit)ility  for  attorneys’ 
fees,  legal  filing  costs,  and  services 
r(!{]uire(l  (such  as  property  ])reservation 
fees)  occurring  as  a  result  of  the 
foreclosure  notwithstanding  the 
concurrent  evaluation  of  the  borrower 
for  a  loss  mitigation  o])tion.  'I’he 
administrative  costs  of  for(!clo.sure  to 
borrowers  an;  (;.stimate(l.  on  average  at 
87.200. 


S(;rvicers  are  allowed  to  commence  a 
foreclosnn;  proceeding  in  the  j)erio(l  120 
days  aft(;r  delimpiency  if  the  borrower 
does  not  have  a  conqilete  loss  mitigation 
a])])lication  pending.  If  a  .servicer  has 
commenced  a  foreclosure  jiroceeding 
after  120  days,  it  mav  ])roceed  uj)  to 
foreclosure  sale  regardless  of  whether 
the  borrower  subseipienlly  submits  a 
complete  loss  mitigation  a])plication. 

The  servicer,  however,  is  prohibited 
from  moving  for  foreclosure  judgment  or 
order  of  sale  or  conducting  a  foreclosure 
sale  before  acting  on  a  borrowiir's 
comjilete  loss  mitigation  application 
that  is  submitted  by  certain  deadlines  in 
advanci;  of  foreclosure. 

The  potential  loss  of  the  prohibition 
on  foreclosure  niferral  after  120  days 
lu’ovides  an  incentive  for  borrowers  to 
complete  a  loss  mitigation  application 
as  {piii:kly  as  possible.  Establishing  a 
loss  mitigation  jilan  within  120  days  of 
delimpiency  redm:es  interest  costs  and 
limits  the  impact  on  borrowers’  cnidit 
report.  However,  these  future  costs  may 
not  be  salient  to  all  consumers,  and  if 
these  costs  are  heavily  di.sconnled  they 
would  provide  little  incentive  to  submit 
a  loss  mitigation  a])])lication  (piicklv. 

The  Hur(;au  notes  that  the  borrower  still 
has  protections  against  foreclosure  sale: 
a  servicer  may  not  conqilete  the 
foreclosure  jnoce.ss  by  proceeding  to  a 
foreclosure  judgment  or  order  of  sale,  or 
conducting  a  foreclosnn;  sale,  unless  tin; 
s(;rvicer  has  comj)leted  the  loss 
mitigation  jirocedures  in  §1024.41. 
described  above. 

As  set  forth  in  part  V.  above,  with 
respect  to  §  1024.41,  the  Bureau 
considered,  but  nltimatelv  rejected,  a 
mandatory  jiau.se  on  foreclosure 
proceeilings.  The  Bureau  is  concerned 
about  higlK;r  costs  to  borrowers  from  a 
broader  jirohibition  on  referral  to 
fon;closure  or  from  a  mandatory  pause; 
in  foreclosure  j)roce(;dings  after  the 
borrower  submits  a  lo.ss  mitigation 
application.  The  tradeoff  here  is 
admittedly  conijjlex.  Under  the  final 
rule,  s(;rvicers  (acting  on  the  behalf  of 
inv(;stors)  are  allowed  to  move  all 
borrowers  u])  to  foreclosure;  sale,  but 
cannot  move  for  for(;closur(;  or  order  of 
sale  or  conduct  a  foreclosure  sale  before 
acting  on  com])h;te  loss  mitigation 
applications  submitti;d  by  certain 
deadlines.  If  loss  mitigation  efforts 
ultimately  succ(;(;d.  borr()W(;rs  generally 
])ay  the  costs  associated  with  the 
foreclosure  process,  not  investors.  If  loss 
mitigation  efforts  ultimately  fail, 
investors  g(;m;rally  pay  Ibreclosnre 
costs,  but  investors  b(;nefit  from  being 
able  to  (piickly  r(;cover  the  capital  that 


remains. In  both  ca.ses,  investors 
b(;n(;fit  from  moving  borrowers  iq;  to 
foreclosnn;  sale. 

Relative  to  the  final  rule,  a  mandatory 
pause  would  benefit  borrowers  by 
eliminating  tin;  foreclosure  i)roc(;ss  costs 
in  the  case  in  which  loss  mitigation 
succ(;eds.“' •  Servicers  would  not  be  able 
to  move  these  borrowers  closer  to 
foreclosure.  However,  a  mandatorv 
pause  would  impose  costs  on  investors 
in  the  case  in  which  loss  mitigation 
fails,  by  delaying  foreclosure  sales  and 
ca])ital  recovery.  These  costs  may  be 
pas.sed  along  to  borrowers. 

It  is  not  possible  to  (piantify  the.se 
costs  to  borrowers.  However,  the  Bureau 
belie\'es  that  the  foreclosure  process 
co.sts  under  the  final  rnle  wonld  likely 
be  smaller  than  under  a  mandatory 
pause  regime.  A  pause  would  likely 
d(;lay  a  large  number  of  foreclosure  sales 
(beyond  those  already  delayed  by  the 
prohibition  on  referral  to  foreclosure  in 
the  final  rule)  and  tem])()rarily  reduce 
the  return  on  a  substantial  amount  of 
mortgage  cr(;dit.  'rhis  creates  some  risk 
of  a  ])(;rce])tible  increase  in  the  cost  of 
mortgage  credit  to  at  least  certain 
borrowers. 

A])p(;al.s 

Section  1024.41  r(;(piires  servicers  to 
provide  an  a])peal.s  process  to  review 
denials  of  compl{;te  loss  mitigation 
ai)i)lications  for  loan  modific;ation.s  in 
certain  circumstances.  hnpro])er  denials 
may  result  from  technical  errors  in  the 
evaluation  of  a])])lications.  but  they  may 
akso  result  wln;n  .servicers  fail  to  review 
borrowers  for  loss  mitigation  options 
authorized  by  investors  or  guarantors  of 
mortgage  loans.  The  Bureau  believes 
that  the  ajjpeals  process  may  benefit 
borrowers  l)y  allowing  servicers  to 
identify  and  corret:!  these  (and  other) 
im])roper  denials.  The  Bureau  notes  that 
the  National  Mortgage  .Settlement  and 
the  California  Homeowner  Bill  of  Rights 
already  provide  for  an  a))])eal.s  proce.ss 
r(;lat(;d  to  denials  of  loan  modifications. 
For  borrowers  and  .s(;r\’icer.s  covered  bv 
the  National  Mortgage  .Settlement  or  the 
California  Homeowner  Bill  of  Rights. 


'  I'liis  iissimics  thill  IIh;  Ibniclosiiri!  pniciiss 
ilsdil  (Idiis  mil  cliiin^o  lliii  proli.iliilitv  lli.il  liiss 
iiiiti^.ilion  siicciiod.s.  'I'lui  ihiriiiiii  riico^ni/.iis  liiiit 
llii.s  iiiiiy  mil  III!  Inm.  Iiisohir  iis  llic;  Iciriidosiiri! 
pnicdss  rmtiiciis  llui  proliiiliilil v  tliiil  loss  iiiilis.ition 
siiccoods.  son  icoi's  m.iv  lioimni  iiivoslois  In  li  viii" 
Id  iddiiliiv  lidiidwors  Icir  this  olidcl  would  liii 
si^iiilic.int  iiiid  not  nioviii^  llioiii  lo  tlio  liriiik  ol 
lordcldsurd. 

-"'rill!  liui'diiii  lidlidvos  thill  till!  liniil  riilo 
providos  hdiTowors  with  siitncidiil  proloctioiis 
iigiiiiisl  imiinipor  hirocldsiiro  said.  ’I'lius.  this 
aiiiilvsis  (loos  not  atlrihiitd  additidiial  consiiiiidi' 
hdiidlils  Id  a  mamlaldi'v  paiisd  in  tlio  Idrocldsiird 
process  (hid  to  additional  pnildclions  against 
iinpnipdi'  hirdclosurd  said. 


l•'anlilv  Itoiising  l•'llnd.  CVn/  liffi'clivcnass  of 
.\/ortg(igd  Foroclosuro  Prcvonlion:  Siiniman'  of 
Find  ini’s  (lOIIB).  avnilahlo  al  hltp:// 

WWW. fh fund. oi'<’/_(lnld/n’i>oi1s/MFP  lWFj.pdf. 
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the  a])peals  ])ro(:ess  under  ^  1024.41 
does  not  result  in  any  benefits  or  costs. 

Tlie  Bureau  received  one  connnent 
from  a  law  firm  that  argued  that  an 
ai)])eals  process  is  nnnece.ssary.  'I'lie 
connmmter  argues  that  second  nn'ievv  is 
unnecessary  hec;anse  penalties  in 
exi.sting  federal  guidelines  (like  those 
for  MAMP)  com])el  ])roper  processing  of 
loss  mitigation  a])])lications.  The  Bureau 
not(is  that  guidelines  for  admini.stering 
federal  ])rograms.  some  of  which  will 
expire,  have  direct  inlluence  only  on 
participating  servicers  and  only  for  as 
long  as  the  program  exists.  'Fhe  (ividence 
on  .s(;rvicer  j)erformance  present(Hl 
above  and  the  basic  analysis  of  servicer 
incentives  suggest  that  guidelines  are  at 
Ixist  an  uneven  and  temporary  substitute 
for  an  evaluation  proc:ess  mandated  by 
a  rule  and  that  a  second  evaluation  may 
provide  additional  consumer  benefits. 

3'he  same  commenter  argued  that  an 
a])peals  process  would  not  benefit 
borrowers.  The  commenter  cites 
research  that  in  the  view  of  the 
commenter  .shows  that  an  appeals 
process  would  most  likely  ju.st  delay 
foreclosure. 'Fhe  research  shows  that, 
controlling  for  numerous  characteristics, 
cure  rates  for  seriously  deliiKjuent 
borrowers  art;  the  same  in  both  judicial 
foreclosure  states  and  power-of-sale 
states:  and  cure  rates  in  Massachusetts 
were  unaffected  after  the  pas.sage  of  a 
law  that  provided  a  BO  day  “right-to- 
cure”  j)eriod  for  borrowers  whose 
lenders  initialed  for(!closnr(i 
proceedings  on  or  after  May  1.  2008. 

The  Bureau  recognizes  the  analytical 
.strengths  of  the  cited  .study.  However, 
the  Bureau  (piestions  the  applicability  of 
this  research  to  jjnulicting  the  impact  of 
the  appeals  process  ])rovided  for  l)y 

1024.41.  'Fhe  .simjde  halt  to 
foreclosures  in  Mas.sachiisetts,  which 
does  not  appear  to  have  been  coupled 
with  mandates  for  review,  is  a  poor 
analogy  to  the  new  a])])eals  ])roce,ss  in 
the  rule.  The  lack  of  an  effect  on  cure 
rates  in  judicial  foreclosure  states  may 
he  more  analogous,  since  judicial  review 
is  likely  to  lx;  at  least  as  j)rotective  of 
consumers  as  an  apjnxds  process.  Thus 
the  research  sngge.sls  that  an  appeals 
jn'ocess  would  not  have  an  effect  on 
cur(i  rates  since  judicial  review  did  not. 

First,  it  hears  note  that  the  costs  of 
judit;ial  foreclosure  are  likely  far  greater 

KrisU)|)li(!r  Ciuiirdi.  c/  (il..  Do  llorrowor  lii<’hls 
Intprovc  lionmvrr  ()iitonn](-s7  Dvidtmct^  from  llto 
I-’oioi:losiiir^  Process  (Mul.  K(!S(!i\o  Itiiiik  (it  Allaiila 
Workinf"  l’a|)(ir  201  2011). 

-"'llid  aiilluiis  find  tliat  judicial  loniclu.suru 
oxtdiids  tlio  tiiiudiiu!  to  toi'oclosuro.  In 
Massacini.solts.  howovor.  dolavs  crualod  liv  llio 
l  i^ht-lo-curi!  period  wore  componsatod  tor  with 
faster  action  in  other  (larts  of  the  foreclosure 
process,  with  no  ovendl  effect  on  the  foreclosure 
timeline. 


than  the  costs  of  the  tippeals  process  in 
the  final  rule.  Assuming  a  borrower 
takes  14  days  to  accejit  or  reject  a  loss 
mitigation  option  received  on  ap])eal, 
the  entire  apjieals  jirocess  could  add  as 
little  l.'j  days  (or  its  immy  as  44  ihiys, 
depending  on  the  servicer).  'Fhe  costs  of 
|)re])aring  it  loss  mitigation  application 
for  reconsideicition  tire  likely  small 
since  the  borrower  has  tilreadv  incurred 
the  gretiter  cost  of  initial  suhmission  of 
the  application.  F'urther,  the  resetirchers 
discuss  the  suhstantial  methodological 
difficulties  (some  of  which  they 
overcome)  in  i.soltiting  the  causal  effect 
of  the  additional  protections  in  judicial 
foreclosure  states.  Overall,  the  Bureau 
believes  that  an  appeals  jirocess  mav 
benefit  borrowers  by  provide  some 
borrowers  with  more  options  for  loss 
mitigation,  that  .some  of  these  borrowers 
will  avoid  foreclosure  as  a  result,  and 
that  the  costs  of  this  jirocess  are  likely 
to  b(!  small. 

Oonsideration  for  All  Alternatives  for 
\Vhit:h  Borrowers  Are  Eligible 

'Fhe  Bureau’s  loss  mitigation 
provisions  nupiire  the  servicer  to 
evaluate  complete  loss  mitigation 
apiilications  suhmitted  hv  certain 
deadlines for  all  loss  mitigation 
o])tion,s  available  to  the  borrower  and  to 
ju'ovide  all  of  the  loss  mitigation  ojitions 
that  the  servicer  intends  to  offer  the 
borrower  on  a  single  notice.-  **'  'Fhe 
Bureau  believes  that  in  contrast  to  the 
pr(K:e.s.s  provided  for  under  §  1024.41, 
current  jnactice  is  closer  to  a  secjuential 
jnesentation  of  lo.ss  mitigation  offers.-'*' 
\Vhen  ojitions  are  jiresented 
seipientially,  esjiecially  if  there  is  some 
delay  between  offers,  borrowers  must 
choose  or  reject  an  option  without 

^'^Tlu!  (lillurino  l■u(|ui^!numt.s  lur  vuridii.s 
timulinos  provido  boimllts  iiiul  co.sis  to  cdvunul 
pursdiis.  For  lidridwcir  who  has  not  vut  nuit  a 
(IdadliiKi.  oauh  duadliiid  providus  huiud'ils  hoth  in 
thd  form  dl  pidtuclidiis  lor  llio  hdirowur.  Dupundiii” 
dll  llu!  liiiuiliiu!.  a  hdiTdwur  will  havo  thu  himdlil  of 
liiiu!  Id  nisuarch  loss  niili^atidii  (iptidiis.  assumhlu 
a  loss  miti^atidu  application.  lidUdlit  Iroin  llu;  ri^iit 
Id  appeal  a  ducision  and  hcncril  IVdiii  cciiain 
di.sclosurc  Iroin  llu;  scrvicor  ahmil  llio  slaliis  ol  llioir 
a|)|ili(:alidn  as  well  as  inldrinalidii  alioul  llio  linal 
(locisidii.  lldwovor.  onco  a  doadlino  has  jiassod. 
such  doadlino  may  ho  a  cost  liir  a  hiirrowor  in  dial 
a  sorvicor  may  docido  Id  no  Idiif^or  ollor  an  optidii. 
wlioroas  in  Iho  ahsonco  ol  anv  doadlino  lliov  may 
havo  cdiilinuod  lo  ollor  sucli  oplidii. 

-■"‘’l  lio  iidlico  iiiusl  also  slalo  all  loan 
mddiiicalidii  oplidiis  lor  which  Iho  sorvicor 
considorod  and  doniod  Iho  hoiTowor. 

-■•‘‘’I'hal  is  Id  say.  hdi  rnwors  aro  dllorod  ono  loss 
mitioalidii  altoniatiyo  Id  accopi  or  rojoci:  and  il  llioy 
I'ojocl  Iho  altornaliyo.  thoy  may  ho  oliorod  anolhor 
diio  instoad  of  iirocoodin^  Id  I'drocldsuro  .salo. 

Mui'oau  dulroach  indicalos  that  d|)lidns  aro  oonorally 
prosonlod  so(|uonlially.  l•'urlhor.  Iho  ISiiroau 
rocoivod  cdimnonts  indicalino  dial  horrowors  aro 
Irocpionlly  ovalualod  lor  and  prosonlod  with  limno 
rotonlidii  optidiis  (it  thoy  cpialily)  holoro  hoin}> 
considorod  lor  ndii-rotonlidii  optidiis. 


knowing  whether  the  incremental 
benefit  of  an  unknown  later  offer  would 
ju.stifv  the  delay.  By  contrast,  the  Bureau 
believes  that  borrowers  are  likely  to 
choose  and  therefore  have  a  greater 
likelihood  of  obtaining  the  mo.st 
beneficial  lo.ss  mitigation  ojition 
available  when  all  of  the  available 
options  are  |)resente(l  simidtaneouslv. 
When  options  are  presented 
simultaneously,  hoth  the  delay  between 
offers  and  the  uncertainty  about  future 
offers  are  eliminated.--'’"  The 
retpiirement  for  simultaneous 
pre.sentation  of  offers  under  §  1024.41  is 
therefore  likely  to  result  in  a  benefit  to 
borrower  and  an  off.setting  loss  to 
inve.stors.--'’* 

A  more  difficult  (juestion  is  the  extent 
to  which  investors  or  .ser\'icer.s  may 
change  the  offers  (jierhaps  by  changing 
the  rules  in  lo.ss  mitigation  waterfalls)  as 
a  result  of  having  to  present  ojitions 
simultaneously  in.stead  of 
secjuentially.*^'’-  'Fhe  fact  that  .servicers 
choose  to  present  ojJtions  .seiiuentially 
when  thev  could  present  all  o])tions  at 
once  sngge.sts  that  servicers  achieve 
better  outcomes  for  themselves  or 
investors  when  they  jireseid  options 
.se(|ueutially.  However,  the  Bureau 
acknowledges  that  it  is  difficult  to 
])redicl  how  the  set  of  alternatives  over 
which  borrowers  decide  may  change  in 
resjjon.se  lo  the  rule.  Further,  the  Bureau 
acknowledges  that  some  horrower.s — 
who  might  he  confu.sed  by  simultaneous 
])resentation  of  offers  and  make  poor 
choices  or  no  choice.s — will  achieve 
better  outcomes  when  options  are 
presented  seciuentially.  Such  horrower.s 
are  especially  likely  to  benefit  from 
secpiential  pre.sentation  if  they  are 
presented  with  the  offer  mo.st  beneficial 
to  them  first:  however,  servicers  mav 
not  present  this  offer  first.-'*  * 

-'■"Kyim  wilhdiil  ddlay  holwium  dlldis.  coilain 
hdiTdWdi's  may  ha  las.s  assarliya  in  a.skiii”  lo  soo 
addilional  d|)lidns  or  may  mil  ha  claar  on  whalliar 
lhay  can  ralurn  Id  rajaclad  oplions  allar  saaing 
suhsa(|nanl  ona.s.  .Simnllanadiis  prasanlalidn  ol 
dllars  ramoyas  lha.sa  prohlams  as  wall. 

'I'ha  linancial  gain  Id  lha  hdirowar  would 
Iharalora  ha  a  Iranslar  paymanl.  'I'ha  considaralidn 
dl  hanalils  and  cosls  disenssas  Iranslar  paymanis 
whan  lhay  ara  signilicanl  and  inlorinaliya  ahonl  lha 
rnla. 

In  dihar  words,  lha  oplions  lhal  a  sarvicar 
would  prasani  siimillanadiisly  lo  a  horrowar  may 
dillar  Iroin  lha  oplions  lha  sarvicar  would  prasani 
Id  lha  sama  horrowar  as  sha  sa(|iianlially  rajacls 
oplions. 

‘Ona  conimani  Iroin  indusiry  slalad  lhal 
hdiTowars  may  ha  coninsad  or  disconragad  whan  all 
oplions  (ralanlion  and  non-ralanlion)  ara  prasanlad 
simullanaonsly  and  may  slop  comnuinicaling  wilh 
lha  sarvicar.  This  commanlar  also  slalad  lhal  lha 
sarvicar  would  also  liava  lo  racpiasi  a  mora 
ax])ansiya  lisi  ol  (locumanis  for  raviaw  and  lliis 
could  slow  down  lha  inilialion  of  Ilia  raviaw 
procass. 


10860  Federal  Register / Vol.  78.  No.  31 /Thursday,  February  14,  2()13/Rules  and  Regulations 


'rhe  Hureaii  acknowledges  these  rule's  n!(|uireinent,  coming  into  (§  1()24.3()).  and  force-placed  insurance 


concerns  and  the  complexitv  of  the 
gcMieral  prohhnn  over  which  process 
|)rovi(les  consumers  with  gnxiter 
iMmefits.  However,  the  Itureau  helitives 
that  the  final  rule  creates  nHiuirements, 
such  as  the  continuitv  of  contact 
nuiuirement  and  housing  couuscdor 
information  contained  in  the  writttm 
(iarly  intervention  notice,  that  reduce 
the  likelihood  that  horrowers  will  he 
confused  hv  simultaneous  prescmtation 
of  loss  mitigation  o])tions.  The  Hureau 
Ixdieves  that  the  ability  of  horrowcMS  to 
make  l)(!tter  decisions  over  the 
alternatives  they  are  offered  is  likely  to 
dominate  anv  negative  consecpiences 
from  changes  to  the  set  of  alternatives 
over  which  they  decide  as  a  result  of  the 
rul(!. 

Potential  benefits  and  costs  to  covered 
l)ersons.  Servicers  currently  incur  costs 
associated  with  the  nuiuirements 
regarding  lo.ss  mitigation.  The  Hunnm 
has  structured  the  timelines  for 
l)orrowers  to  submit  complete  loss 
mitigation  ap])lications.  and  for 
.servictas  to  evaluate  loss  mitigation 
applications,  consistmitlv  with  the 
National  Mortgag(!  S(!ttlement.  the 
(ialifornia  Homeowner  hill  of  Rights, 
and  recjuirements  currently  im])osed  on 
servicers  that  .service;  mortgage  loans  for 
th(;(kSKs  or  gov(;rmnent  lending 
programs.  .S(;rvic(;r.s  that  service 
mortgage;  leeans  sul)je;e:t  tee  inve;.ste)r  e)r 
gu:irante)r  le)ss  mitigatieen  re;e)uire;me;nts. 
seie:h  iis  re;eieure;me;nts  impe),se;el  hv 
Fannie;  Mae.  l'’re;elelie;  Mae;.  ;mel  (hnnie; 
Mae;.  e)r  .se;rvie;e;rs  suhje;e:t  te;  re;gulate)ry 
e:e)n.se;nt  eerelers  e)r  the  natieenal  meertgage; 
se;ttle;me;nt.  must  alre;aelv  e:e)m|)lv  with 
pe)lie:ie;s  re;gareling  evaluation  leer  a  le)ss 
mitigatie)!!  e)ptie)n. 

Re;gareling  elual  trae:king.  as  eli.se:eis.se;ei 
ahe)ve.  the  Hure;au  has  preevieleel 
se;rvice;rs  with  valuable  flexihilitv  hv 
re;e|uiring  only  a  limite;el  ])rohihition  on 
referral  to  fe)ree:le)sure;.  Afte;r  120  elays  e)f 
elelinepiene:y,  .servic.ers  mav  initiate  the 
fe)re;e;le)seire;  pre)e;e;ss  unless  thev  re;e:eive; 
a  e;e)mplete  le)ss  mitigatie)n  a])])lie:atie)n 
l)e;fe)re;  they  ele)  so.  ()ne:e;  the;y  have;  so 
initiate;el  fe)re;e:le)sure;.  thev  mav  e:e)ntinue; 
with  the  fore;e:le)sure;  pre)e;e;.ss  e;ve;n  while; 
the  le)ss  mitig:itie)n  <ipj)lie;atie)n  is  uneler 
re;vie;w.  This  iilleews  .se;rvie:e;rs  te;  eiuie;kly 
re;e;e)ve;r  the  e:apital  that  re;m<nns  sheeulel 
the;  j)re)hil)itie)n  een  fe)re;e;le)sure;  sale;  he; 
lifteel. 

Ke;gareling  the;  iippe;cds  pre)e:e;ss,  the; 
nure;au  l)e;lie;ve;s  that  seeme;  se;rvie:e;rs 
alreaely  e)pe;rate;  in  a  manne;r  that  me;e;ts 
the;  re;eiuire;ment  in  the;  ride;.  The; 
National  Mortgage;  .Se;ttle;me;nt  anel  the 
California  He)mee)wne;r  Hill  eir  Rights 
have;  an  appe;als  proe;e;ss  relateel  to 
elenials  of  leian  meiilifications.  Feir 
service;rs  that  e;urre;ntlv  elo  neil  me;e;t  the; 


e;e)mpliane:e;  will  likely  entail  me)ele;riite; 
e:e)sts.  The;  e;o.st  te)  the  se;rvie:e;r  e)f 
re;iidyinga  lei.ss  mitigatie)!)  a|)plie;<itie)n 
fen'  review  (f^.g..  verifving  iill  re;e|uire;el 
ele)e:ume;nts  ;ire;  in  the;  file;,  jeeessilely 
e:re;ating  e;le;e:tre)nie:  file;s  or  e;nte;ring 
henreewer  infeermatieni  inte)  seeftweire;) 
she)ulel  he;  le;ss  e;xpe;nsive  fe)r  an  appe;iil 
than  fe)r  initial  re;vie;w.  b'eirther. 
iissnming  the;  he)rre)we;r  t;ike;s  14  ehivs  te) 
iie:e'.e;pt  e)r  re;je;e;t  a  le)ss  mitigatie)!)  e)i)tie)!) 
re;e:eive;el  e)!)  a])pe;al.  the;  se;rvie;er 
eie;te;r!))i!)e;s  whe;the;r  the;  hell  ])!'e)e:e;.ss 
take;s  l.'j  elays  e)r  44  elays.  ()))  the;  e)the;r 
ha!)el.  servie.ers  will  .ekse)  have;  to  preeviele; 
l)e)rre)we;rs  with  e;e)!)ti!)nity  e)f  e:o!)tae:t 
eluring  the;  a])pe;al.-'’  * 

The;  re;eiuire;!))e;!)t  to  e;valuate; 
l)e)rre)we;rs  feerall  lei.ss  enitigatie)))  e)ptie)!).s 
available  te)  the  l)e)rre)we;r  will  alse) 
i!))pe).se  e:e)sts  e)!)  se;rvie:e;rs.  The;  Hure;au 
re;e;e)g!)ize;.s  that  serviceis  generallv  eh) 

!)e)t  evaluate;  heerreewers  fe)r  all  le)s.s 
!!)iligi!tie)!)  e)ptie)!)s  si!))ulta!)e;e)usly. 

Thus.  the;re;  will  he;  an  ine:)'e;!))e;!)tal  e:e)sl 
eerising  fre)!))  the;  e:ase;s  in  whie:h  the; 
se;rvie;e;r  ;!!)el  heerreewer  weenie!  e:urre;!)tly 
agre;e;  e)!)  a))  eeptie)!)  eenel  stop  reviewing 
c!eieiitie)!)al  eejetieens.  Haseel  een  ieeelustrv 
e:e)!))!))e;!)t.s.  the;  Hure;i!U  l)e;lie;ve;s  that 
these;  aeielitie)!)al  e)])tio!).s  are;  likelv  te)  he; 
sheert  .seele;  eer  othe;r  !)e)!)-re;te;!)tio!) 
e)ptie)!)s.  Thus,  the;  !)!U))l)e;r  eef  l)e)rre)we;rs 
whe)  re;e;e;ive;  a  he)!))e;  re;te;!)tio!)  eejetie)!)  i!) 
e;;!e;h  ye;i!r  ])re)viele;s  iu)  estienate;  eef  the; 
!)U!nl)e;r  e)f  l)orre)we;r.s  whe)  will  he; 
e;valui!te;el  feer  a  ne)!)-re;te;!)tie)!)  e)])tie)!) 
l)e;e:au.se  e)f  the;  rule.  Oeee;  large;  elatahase; 
e)f  first-lie;!)  re;siele;!)tii!l  !))ortgagi;s  rejeeerts 
a])])roxi!))ate;ly  38(),()()()  he)!ne;  re;te!!)ti))!) 
o])tie)!)s  i!)  the  thirel  i]uarte;r  e)f  2012.^^’'’ 
However,  it  is  !)e)t  peessihle  te)  eleteeneeieee 
what  the  e:e)st  te)  se;rvie;ers  weeulel  he;  eef 
evaluating  the;.se;  he)!))e;e)W!)e;r.s  for  the; 
aelelitieenal  e)])tio!)s. 

(i.  Potential  Specific  Impacts  of  the 
Final  ride 

1.  De;pe)site)ry  l!)stitutio!)s  aeiel  Cre;elit 
l]!)ie)!)s  With  .SlO  Billie)!)  e)r  Leess  i))  Total 
As.sets,  as  De;se:ril)e;el  in  De)elel-l’'ri!nk 
Se!e:tio!)  1()2() 

Of  the  !!)<!je)r  i)re)visio!)s  in  this 
rnle;!))aki!)g,  all  insure;)!  ele;])osite)ry 
i!)stitulie)!).s  .enel  e:re;elit  ueeions  with  $10 
l)illio!)  e)r  le;.ss  e;!)gi!ge;el  i))  .se;rvie:i!)g 
!))e)rtgi!ge;  leeans  !))u.st  e:e)!))])lv  with  the 
pre)visie)!)s  re;gareli!!g  e;rre)r  reseelutie)!) 

(§  1024.3.')),  re;e|ue;.sts  fe)r  i!)fe)r!));!tie)!) 

-■'■'’rlK!  Mui'ciiu  r(!(:(!iv(!(l  (iiii!  coiiiiikmiI  Iiodi  <i 
housing  finance!  <i^e!nt:v  Ilia!  ni)li!(l  Ilia!  the! 

|)i'e)|)eise!el  Doelel-Knenk  Ae:!  se!e:tiein  102!i(l))(2) 
aDi'elysis  eliel  nee!  eliseaiss  the!  e:e)s!.s  iinel  he!ne!rils  e)f 
|)re)|)e>se!el  !l)24.41(j)  |•e!<•;l^lin•>  e)llie!r  lie!ns.  'I'he! 
tiniil  I'lile!  ele)e!s  nee!  ine:hiele!  tliis  provisiein. 

.SVv  Offieie!  eif  the!  (iein)|>ti'eille!r  e)f  (;inTe!ne:y. 
Ke!le!ase!  2012-!  7«.  OCC  Moilfiogo  Mrti  ics  lU'poil. 
Third  Quarirr  2012.  ill  22  Thl.  12  (2012). 


1024.37).  Howeveir,  .se;rvie;e;rs  that 
serviea;  .'l.OOO  meirtgage  leians  eir  less,  anel 
eiiily  se;rvie:e;  meirtgiige  leiaiis  the;  .se;rvie:e;r 
eir  an  affiliate;  eiwns  eir  eiriginateel,  are; 
e;xe;!ni)t  frenn  all  of  the;  provisions  in 
{???  1024.38  threnigh  .41  (with  a  minor 
e;xe:e;ptie)n).  The;  Bureau  e;stiniate;s  tlnit 
ahenit  07  pe;re:e;nt  eif  iiisureei  ele;])e)site)rie;.s 
anel  eaeelit  nnienis  with  $10  hilliem  eir 
le;.ss  in  total  <i.s.se;ts  .se;rvie;e;  ."i.OOO 
mortgage  leians  or  less.  .Senne  eif  t!ie;se; 
iiistitutienis  may  neit  eiucilify  feirthe 
e;xe;mptie)!i  lieeanise  the;y  may  service; 
senne;  leians  that  the;y  ne;ithe;r  eiwn  neir 
eiriginateel.  Heiweiver.  the;  Bure;au 
l)i;lie;ve;s  that  se;rvii:e;rs  that  serviea;  leians 
that  they  neither  eiwn  neir  eiriginateel 
tenel  to  serviea;  more  than  .'i.OOO  leians. 
give;))  the  re;turns  to  .seaile  in  servieang 
teiedinology.  Thus,  the;  Bureau  l)elie;ves 
that  07  pe;ria;nt  eif  insiireel  elejieisiteiries 
anel  eae;elit  unions  with  $10  billion  eir 
le;.ss  in  total  as.se;ts  are;  like;ly  tei  he; 
e;xe;!)ipt  from  1024.38  thremgh  .41, 
with  a  mine)!'  eixeaiptiem.-'*'' 

Regareling  ^<5  1024.3.')  anel  1024.30,  the; 
Bureau  l)e;lie;ve;s  that  the  eanisieleratiein 
e)f  l)e;!ie;fits  itnel  eaists  of  ea)ve;re;el  perseins 
])re;se;!ite;el  aheive  preivieles  a  largely 
ite.eaintte  analvsis  eif  the;  i!n])i!e;ts  eif  the 
final  rule;  ein  elejiository  institutienis  iuiel 
ea'e;elit  uniems  with  $10  hillieni  eir  less  in 
teital  assets.  The;  !)e;w  writte;!)  proeai.sses 
lor  e;rror  reseilntiem  anel  inldrmatieni 
re;eine;.sts  li.tve;  a  hreiiieler  se:e)])e;  anel 
sheirte;!'  timelines  feir  re;.spe)!ise  than  the; 
e;xisti!ig  eiualifie;el  writteai  re;ejue;st 
preie.eiss.  However,  as  elise.usseel  etheive, 
the;  Buri;au  he;lie;ve;s  that  the 
e.onvenienea;  of  informal  jireieaisses  for 
assea'ting  errors  eir  ret]uesti!)g 
informatie)!),  like;  email  anel  iilieme  i;alls, 
will  limit  the  exists  eif  the.se  provisions 
tei  the;se  institutions. 

A  numhe;!'  eif  e:redit  unions  and  their 
traele  asseieaatieins  eximmenteel  that 
eaeielit  uniems  with  uneler  $10  liilliein  in 
assess  shoulel  he  exempt  from  the 
preivisieins  in  §§  1024.3.')  anel  .30.  The; 
eximmenters  stateel  that  theise;  e.reelit 
uniems  alreaely  e;ffe;t:tive;ly  e:e)!n!nn!iie:ate 
with  their  !ne;!n!ie;r.s  ie;gareling  recjuests 
feir  infeirmatiem  anel  assertions  eif  erreir. 
This  e'.eimment  was  eli.se.its.seel  above. 

Reigareling  §  1024.37,  the;  larger 
ele;pe)sitorie;.s  anel  eaeelit  uniems  of  theise; 
uneler  $10  hilliem  generally  li.tve; 
i:o!ilrae:ts  with  fore:e;-])lae:e;el  insurance; 
preivielers  nnele;r  whie:h  the;  preivielers 
weiulel  ali.seirl)  the;  exists  eif  the; 
lireivisiems.  Thus,  the;  Bure;;!!!  l)e;lie;ve;s 

-'■'■lA  cn  iissiimiii”  iioiii!  of  tlio  :i))|)i(ixini:il(!l\’  271! 
in.siiri!(l  (l(!|)osilori(!S  .iiul  credit  unions  willi  iissots 
l)(!l\vi!(!n  SI  liillion  and  S10  billion  (|ualify  lorlhi! 
(!X(!ini)!ion.  it  would  still  be  Inu!  Ibat  ov(!r  04 
liurcunt  of  insured  de|)osilories  and  criulil  unions 
will)  ,S10  billion  or  loss  in  total  assiits  would  (|ualifv 
for  till!  exemption. 
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tlane  is  little  iini)a(;t  ol  the  jaovisions 
on  the.se  institutions.  For  smaller 
(le])ository  institutions  or  credit  unions, 
the  Buri;aii  believes  that  ])roviders  inav 
pass  along  certain  costs  to  such 
institutions.  The  iin])act  ofthe.se 
])rovisions  on  small  depository 
institutions  and  cnulit  unions,  including 
a  discussion  of  input  from  Small  Fntity 
R(!pre.sentatives  in  the  Small  Busiiui.ss 
Review  Panel  jnocess.  is  di.scnssed  in 
further  detail  in  the  R(!gnlatorv 
Flexibility  Analysis  in  part  YIIl.  below. 
Based  on  feedback  r(;ceived  from  tin; 
Small  Fntity  Representatives,  the 
Burciau  believes  that  small  mortgage 
servicers  engage  in  relatively  little  forc.e- 
])!acement. 

As  disciKssed  above,  the  Bureau 
believes  that  about  t)7  ])(;rcent  of  insured 
depositories  and  credit  unions  with  SlO 
billion  or  less  in  total  assets  are  likelv 
to  he  exem])t  from  1024.38  through 
.41,  with  a  minor  exc(!ption.  (If  the 
small  fraction  that  must  com])ly,  tluw 
will  mo.st  likely  he  the  relatively  larger 
servicers  that  have  substantial 
ex])erience  servicing  loans  for  Fannie 
Mae,  Freddie  Mac,  FUA.  or  the  VA. 

Tims,  they  should  already  have  ]K)lici(!.s 
and  j)rocednr(!s  and  resources  dedicated 
to  complying  with  their  r(!(|uirements 
and  there  is  substantial  overlaj)  between 
those  retjnirements  and  tin; 
nupurements  of  the  rule.  (;om])lianc(! 
with  the  Bureau’s  final  rule  mav  entail 
costs  of  adjustment  and  costs  for 
(ixtending  compliance  to  other  loans  in 
the  servicing  ])ortfolio.  Howev(ir,  tlu; 
Bnrtiau  notes  that  80  ]5ercent  of  all 
ont.standing  mortgages  are  guaranteed 
by  one  of  these  institutions,  larger 
.servicers  u.se  technology  and  .s]jecialized 
inputs  that  provide  economies  of  scale 
in  servicing,  and  larger  servicers  may 
also  he  able  to  shift  certain  costs  to 
vendors.  Overall,  the  Bunum  believes 
that  few  financial  service  providers  are 
likely  to  increase  fecis  and  charges  or 
reduc;e  servicing  activity  as  a  result  of 
the.se  additional  costs  to  an  extent  that 
they  significantly  reduce  consumer 
acce.ss  to  credit. 

Finally,  the  Bureau  notes  that  one 
comment  letter  from  a  hank  trade 
association  indicated  that  the  Ihireau’s 
.section  1022  analysis  in  the  proi)o.sal 
did  not  adetpiately  identify  the  types  of 
costs  or  the  amounts  of  those  costs  that 
hanks  would  incur  as  part  of  the 
servicing  rulemakings.  Tlu;  Bureau, 
however,  di.sagrees  that  the 
recinirements  in  the  final  rule,  especiallv 
in  light  of  the  exem]itions  in  §§1024.38 
through  .41,  recpiire  changes  on  the 
scale  described  by  the  commenter 
relating  to  technology-related  jjrojects 
preformed  by  vcmdors.  As  de.scrihed 
above,  the  small  fraction  of  insured 


de|)ositorie.s  and  credit  unions  that  must 
c;omply  with  all  jirovisions  c)f  the  final 
rule  will  mo.st  likely  he;  the  relatively 
larger  stuvicers  that  have  substantial 
exi)erience  .servicing  loans  for  Fannie 
Mae,  I‘’r(!ddie  Mac,  FUA,  or  the  VA. 

Thus,  they  should  already  have  policies 
and  ])rocednre.s  and  resources  dedicat(;d 
to  com])lying  with  their  riupiirements, 
and  there  is  substantial  overlap  between 
those  reciuirenumts  and  the 
r(!(iuirement,s  of  the  rule. 

2.  hn])act  of  the  Provisions  on  (Consumer 
Access  to  (iredit  and  on  (ionsinners  in 
Rural  Areas 

'Fhe  Bureau  believes  that  the 
additional  costs  on  servicers  from  the 
final  rule  are  not  likely  to  he  extensive 
enough  to  significantly  reduce 
consumer  access  to  credit.  The 
exemption  of  small  servicers  from  many 
j)rovisions  of  the  final  rule  will  heljj 
maintain  consumer  ac:ce.ss  to  cnulit 
through  the.se  ])rovider.s.  Finally,  the 
Bureau  believes  that  the  provisions  that 
sup])ort  the  prop(!r  (!valnation  of 
borrowers  for  loss  mitigation  ojjtions 
may  rediua;  the  freciuency  with  which 
borrowers  are  deni(ul  loan 
modifications,  and  thus  access  to  cnulit. 

Ail  servicers  will  muul  to  comply  with 
the  provisions  regarding  error  ni.solntion 
and  nupiests  for  information  and  mo.st 
of  the  provisions  regarding  force-placed 
insurance.  The  Bureau  h(diev(!.s  that  the 
])rocednre.s  regarding  error  resolution 
and  recpiests  for  information  are  similar 
enough  to  those;  regareling  (iualifi(;d 
writte;n  nupiests  that  the  additional  one¬ 
time  and  ongoing  costs  will  he  small, 
'flu;  Bureau  recognizes  that  the 
])rovi.sion.s  regarding  force-])laced 
insurance  policies  likely  impose  one¬ 
time  costs  for  new  di.sclosures  and  may 
entail  new  procedures  (e.g..  regarding 
the  renewal  notice).  However,  servicers 
obtain  forcii-placed  insurance  on  verv 
few  loans  and  small  servicers  may 
purchase  force-placed  insurance  and 
charge  the  cost  of  the  insurance  to  the 
borrower  if  the  co.st  to  the  borrower  of 
the  force-]jlaced  insurance  is  less  than 
the  amount  the  small  servicer  would 
need  to  di.shurse  from  the  borrower’s 
e.stu'ow  account  to  ensure  that  the 
borrower’s  hazard  insurance  ])reminm  is 
paid  in  a  timely  manner. 

Small  .servicers  are  exem])t  from  all  of 
the  provisions  in  §§  1024.38  through 
.41,  with  a  minor  (ixception.  rhi;  Buniau 
believes  that  most  of  the  remaining, 
larger  s(;rvicer.s  have  substantial 
exj)erience  .servicing  loans  for  Fannie 
Mae.  F’reddie  Mac,  FllA,  t)r  the  VA. 
'riuis,  they  should  alr(;adv  have  policies 
and  ])rocedures  and  resources  dedicated 
to  complying  with  their  requirements 
that  overlap  with  the  recpiirements 


regarding  general  servicing  policies, 
procedures  and  requirements,  early 
intervention  with  delimpient  borrowers, 
continuity  of  contact  and  loss 
mitigation.  (]om])liance  with  the 
Bureau’s  final  rule  may  entail  costs  of 
adjustment  and  costs  for  extending 
com])liance  to  other  loans  in  the 
servicing  portfolio.  However,  the  Bureau 
notes  that  80  percent  of  all  ont.standing 
mortgages  are  guaranteed  by  one  of 
these  institutions,  larger  servicers  u.se 
technology  and  .sj)ecialized  inputs  that 
|)rovide  economies  of  scale  in  .servicing, 
and  larger  servicers  may  also  he  able  to 
shift  certain  costs  to  vendors.  Overall, 
the  Bureau  believes  that  few  financial 
service  providers  are  likely  to  increase 
fees  and  charges  or  reduce  servicing 
activity  as  a  result  of  these  additional 
costs  to  an  extent  that  they  significantlv 
reduce  consumer  acce.ss  to  credit. 

(ionsumers  in  rural  areas  may 
experience  impacts  from  the  final  rule 
that  are  different  in  certain  respects 
from  the  benefits  experi(;nced  hv 
consumers  in  general.  (;on.snm(;r.s  in 
rural  areas  mav  he  more  likelv  to  obtain 
mortgages  from  small  local  hanks  and 
credit  unions  that  either  service  tin; 
loans  in  portfolio  or  .sell  the  loans  and 
retain  the  servicing  rights.  'I’he.se 
servicers  mav  alreailv  provide  mo.st  of 
the  benefits  to  consumers  that  the  final 
rule  is  designed  to  ])rovide.  These 
.servicers  will  benefit  from  the 
exemptions  to  the  discretionary 
rulemakings  by  not  incurring  the  costs 
associated  with  documenting 
compliance  or  modifying  activities  that 
the  Bureau  h(;lieves  alr{;adv  provide 
substantial  consumer  j)rotection.s. 
Borrowers  in  turn  benefit,  eith(;r  as 
mortgagees  or  as  customers  at  the.se 
insured  dej)ositorie.s  and  credit  unions, 
through  lower  fees  and  continued  acce.ss 
to  a  lending  and  servicing  model  that 
they  pr(;fer. 

VIII.  Regulatory  PMexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  recpiires  an  ag(;ncv  to  conduct 
an  initial  regulatory  flexibility  analysis 
(IRFA)  and  a  final  regulatory  flexibility 
analysis  (FRh’A)  of  any  rule  subject  to 
notice-and-comment  rulemaking 
reepnnanents.  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
(;conomic  impact  on  a  substantial 
numher  of  small  entities.-'’^  The  Bureau 

l-’or  |nii  |)(iS(!S  oi  asscrssiii”  llu!  iin|)a(:ts  (il  llu! 
linal  rula  on  small  mililios.  "small  (mlitins"  is 
(Idinod  in  thn  KKA  to  incimlo  small  bnsiiuissns. 
small  not  ror-prolil  or^aniziitions.  and  small 
■^ON  (M'limont  jurisdictions.  5  ll..S.(i.  (iOllli).  A  "small 
hnsinoss"  is  d(!ti!i'minnd  by  application  ot  .Small 
linsinnss  Admiidstration  rof^nlations  and  ndormico 
to  tbo  North  American  Indnstrv  C.lassilication 

OinliiimsI 
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al.so  is  subject  to  certain  additional 
procedures  under  tlie  RFA  involving  the 
convening  of  panel  to  consult  with 
small  business  represcmtatives  prior  to 
proposing  a  rule  for  which  an  IFRA  is 
recpiired. 

An  entity  is  considenul  “small”  if  it 
has  .SI 7.')  million  or  less  in  assists  for  tlu; 
hanks,  and  $7  million  or  less  in  revenue 
for  non-hank  mortgage  lenders, 
mortgage  brokers,  and  mortgage 
servicers.-'*’'  The  Hureau  did  not  certifv 
that  the  rule  would  not  have  a 
signiricant  economic  impact  on  a 
substantial  numher  of  small  entities. 
Thus,  the  Bureau  convened  a  .Small 
Business  Review  Panel  to  obtain  advice 
and  nscommendations  of  repre.sentatives 
of  the  regulated  small  entities.  The  2012 
Rli.SPA  .Servicing  Proj)o.sal  pnsamhle 
includisd  detailed  information  on  the 
Small  Business  Review  Panel.-""  The 
Panel’s  advice  and  nscommendations 
are  found  in  the  .Small  Business  Review 
Panel  Final  Report:-"'  .several  ofthe.se 
recommendations  were  incorporated 
into  the  proposed  rule.  The  2012  RF.SPA 
.S(*rvicing  Proposal  preamble  also 
included  a  discu.ssion  of  each  of  the 
|)aners  njcommendations  in  the  section- 
hy-s(!ction  analysis  for  the  proposiul 
rule. 

In  the  2012  RF.SPA  .Scnvicing 
Proposal,  the  Buniau  did  not  certifv  that 
the  nd(!  would  not  have  a  significant 
(economic  impact  on  a  suh.stantial 
numher  of  small  entities  and  tluM'efor 
prepared  an  IRFA.-"-  in  the  IRFA,  the 
Bureau  solicited  comment  on  alternative 
means  of  compliance!  for  small  .servicers 
with  the  prope).sed  error  nisolution 
l)rocedure.s  and  on  whether  the 
proposed  rule  weeuld  have  any  impact 
on  the  co.st  of  credit  for  small  entities. 
rh(!  Bureau  did  not  receive  comments 
in  resj)on.se  to  these  reepie.sts.  Elsewhere 
in  the  |)roposal.  the  Bureau  sought 


Sy.slinn  (.\.\I(:.S)  cliissiticalions  ami  sizi;  stamiards. 

.a  .\  "small  organization"  is  any  "not- 

lor-prolit  ontorprisi?  wliicli  is  iiul(!p(!n(i(mtly  ownod 
and  oporalod  and  is  not  dominant  in  its  Hold."  .a 
l!..S.(:.  (illl(4).  .\  "small  aovornmontal  jurisdiction" 
is  the  ^ovornmmit  ol  a  citv.  countv.  town,  township, 
villaatc  .scliool  district,  or  special  district  with  a 
population  t»l  loss  than  .att.lHIt).  .a  Ih.S.C.  i>l)l(.a). 

-■•■'.Sec  11. .S.  Small  l!us.  Admin..  Tdlili-  ol  Siiuill 
Ihisiiu'ss  Si/.o  Slondards  Molchcd  to  \oilh 
Anifiifiin  /m/nstn'  CloKsilirolion  System  Codes 
(Oct.  1. 2t)12)  tiy(nl(ilde  ol  hitp://\y\y\y.slHi.eoy/ 
content /tal)le-small-liiisiiu^ss-si/.e-standmds.  (".Sli.\ 
.Size  Standards"). 

77  PK  57200.  .a72»r>-.a72Hli  (.Sopt.  17.  2012). 

See  n..S.  Consumor  Kin.  I’rot.  Huroau.  I  I.S. 
.Small  lius.  .\dmin..  Ollico  olMamt.  S:  ISud*>ot. 
Finid  deport  ol  the  Snuill  linsiness  Iteview  Panel  on 
('d’Pli's  Proposals  I'nder  (^onsiileralion  lor  Morliiaei: 
Seivicin^  Itideinakinft  (2012)  (".Small  Kusinoss 
K(!viow  I’anol  Report"),  avadahle  at  http:// 
\yty\y.n'>’idations.eov/tt!ilocainenll)et(nl:l)-(d-'PH- 

-•'■-77  KK  .a72lll).  .a72K(i-.a72<)2  (.Sopt.  17.  2t)12). 


comment  on  tlit!  snioll  .servicer 
e.xemption,  specificolly  if  a  small 
servicer  extiinption  should  he 
established  for  <tnv  provisions  of  the 
])roposed  t  itles.  I’liest!  comments  are 
addres.sed  in  the  section-hv-.section 
analysis  of  each  provision. 

As  (liscusstHl  iihove.  the  Bureau  is 
exempting  servicers  that  service  .'i.OOO 
mortgage  loans  or  hiss,  all  of  which  the 
servicer  or  an  affiliate  owns  or 
originated,  from  most  of  the 
rtKpiireiiients  in  §§  1024.38  through  .41. 
The  Bureau  also  tixtiiiipts  small  servicers 
in  certain  circumstances  from  the 
nistriction  de.scrihed  in  §  1024.1 7(k)(.'i) 
that  if  horrtnver  has  an  escrow  account 
for  hazard  insurance,  a  servicer  may  not 
purchase  force-phiced  insuriince  where 
the  servicer  could  adviuice  funds  to  the 
borrower's  tt.scrow  account  to  ensure 
timely  jiayment  of  the  borrower's  hazard 
insunmee  premium  charges.-"  *  The 
Bureau  believes  that  these  exemptions 
remove  a  significant  amount  of  the  tot:d 
com|)liance  burden  of  the  final  rule  that 
would  otherwi.se  fall  on  small  servicers 
(as  defimul  hy  the  RFA).  However,  due 
to  limited  data  with  which  to  com])ute 
the  rttmaining  compliance  burden  on 
small  servicers  (as  defined  hv  the  RFA). 
the  Bureiiu  is  not  cttrtilying  that  the  final 
rule  will  not  h.ive  a  significant 
economic  imptict  on  it  suhstcintial 
numbt!!' of  small  (!ntiti(!s.  Accordingly, 
the  Burtiau  has  prepartitl  the  lollowing 
fimtl  regulatory  llexihility  iimilvsis  .is 
rtKjuired  under  stiction  804  of  the  RFA. 

1.  A  Statement  of  tlu!  Need  For.  jind 
Objectives  of.  the  Rule 

The  Bureau  is  publishing  this  final 
rult!  to  establish  new  regulatory 
protections  for  borrowers  related  to 
mortgagt!  servicing.  This  rule  is  needed 
for  the  rea.sons  discu.ssed  above  in  both 
the  overview,  the  .sect ion-by-sect ion 
analysis,  and  the  Dodd-Frank  Act 
section  1022(b)  analysis  above.  The  fintil 
rule  amends  Reguhition  X.  among  other 
things,  to  implement  amendments  to 
RF.SPA  that  wert!  added  by  section  1403 
of  tbe  Dodd-Frank  Act  to  addre.ss  harms 
related  to  mortg.ige  servicing.  .Section 
1403  of  the  Dodd-Frank  Act  retpiires 
servicers  to  ])rovide  new  disclosures 
and  to  meet  other  stamhirds  with 


-'■''riutsi!  niloinakin^s  iirc!  tiu!  ^(Mivral  sia  viciii" 
standards  scictidiis.  th(!i!arlv  intorvaniliDn  with 
dnlini|ii>;nt  horrowt'rs  |•(!<lllinMlU!nl.  thiManitinuilv  ol 
contact  with  dclinipiirnt  horrowers  r(!(|uiri!inc!nt, 
and  the  loss  mitigation  proccduros:  liowovm'. 
ii!5;ardin;4  the  loss  miti<;ation  prociainros.  timst? 
si!rvic(!rs  arc  n^epdred  to  com|>ly  with  ( I )  the 
prohihition  on  makin”  the  first  notice  or  iilin}> 
riH|nired  for  a  foreclosure  proc(!ss  iiidess  a  borrower 
is  inor(!  than  121)  days  d(!lin(|U(^nt  and  (2)  a 
prohihition  on  |)roc(!edine  with  a  foriudosiire  sale 
wh(!n  a  borrower  is  perforniin}>  pursuant  to  the 
terms  of  a  loss  mitigation  a};rei!m(!nl. 


respect  to  on  force-jihiced  insurance, 
and  it  establishes  oliligations  for 
.servicers  to  resjiond  to  retpie.sts  from 
borrower  to  correct  errors  or  to  providt! 
certiiin  inforniiition.  .Section  1403  of  the 
Dodd-Fnmk  Act  also  .mthorizes  the 
Bureau,  by  reguhition.  to  imiiose  other 
obligatitms  on  sttrvicers  that  the  Bureiiu 
finds  appropriate  to  carry  out  the 
consumer  jirotection  purposes  of 
RlvSPA. 

The  iunendments  to  Regulation  X  are 
intended  to  jirotect  consumers  by 
addressing  seven  servicer  obligiitions: 

To  correct  t:rrors  asserted  by  mortgage 
loan  borrowers:  to  provide  information 
reipiested  by  mortgage  loan  borrowers: 
to  meet  certain  ])rocedural  and  other 
retpiirements  regarding  force-])laced 
insurance:  to  maintain  general  servicing 
jiolicies  and  procedures  designed  to 
achieve  certain  objectives:  to  engage  in 
early  intervention  with  deliiupient 
borrowers:  to  jirovide  deliiKpient 
borrowers  with  continuitv  of  i:ontact 
with  .servicer  personnel  wlio  have 
acce.ss  to  the  borrower’s  mortgiige  lotm 
account:  and  to  evalmite  borrowers’ 
iippliciitions  for  available  loss  mitig.ition 
options.  These  fiiiiil  rules  al.so  motlifv 
and  streamline  certtiin  existing 
.servicing-related  provisions  of 
Regulation  X,  including  .servicer 
retjuirements  to  provide  disclosures  to 
borrowers  in  connection  with  ii  tnmsfer 
of  mortgage  .servicing  and  to  manage 
escrow  accounts.  These  revisions 
include  jirovisions  on  timelv 
dishursements  to  maintiiin  hazard 
insurance,  and  to  return  iunounts  in  an 
escrow  account  to  a  borrower  u])on 
Jiayment  in  full  of  a  mortgage  loan. 

This  rulemaking  htis  multijile 
objectives.  The  jirovisions  on  error 
resolution  reejuire  servicers  jiromjitly  to 
correct  errors,  to  conduc;t  a  rea.sonable 
investigation  and  to  jirovide  the 
borrower  with  a  written  notice.  The 
Jirovisions  on  retjuests  for  information 
retjuires  servicers  jiromjitly  to  jirovide 
the  information  reejuested  or  to  conduct 
ii  reiisoniible  search  for  the  information 
iind  Jirovide  the  borrower  with  a  notice 
stating,  among  other  things,  that  the 
information  is  not  available  to  the 
servicer.  The  jirovisions  on  force-jilaced 
insurance  tire  intended  to  avoid 
unwarranted  costs  and  fees  in 
connection  with  force-jilaced  insurance. 
The  Jirovisions  jirohibit  .servicers  from 
charging  borrowers  for  force-jilaced 
insunmee  unless  thtiv  have  a  reasonahle 
btisis  to  helieve  the  borrower  hits  failed 
to  maintain  hazard  insunmee  on  tlie 
jirojierty,  retjuire  th.it  charges  rehited  to 
ibrce-jilaced  insurance  be  liona  fide  iind 
rea.sonable.  and  imjiose  obligations  on 
servicers  to  jiromjitly  cancel  force-jilace 
insunmee  iijion  a  demonstration  that  the 
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lioiTower  has  hazard  insurance  in  place 
and  refund  tlie  horrower  for  f()rce-])lace 
preininins  for  periods  of  duplicative 
coverage.  Tlu;se  provisions  will  reduce) 
instances  of  .servicers  charging 
borrowers  for  force-placed  insurance 
they  do  not  need  or  charging  more  than 
is  or  charging  more  than  is  bona  fide 
and  reasonable. 

The  provisions  on  g»!neral  .servicing 
sfandards  are  intended  to  addre.ss  wide¬ 
spread  ])roblems  reported  across  the 
mortgage  servicing  industrv.  The 
l)rovisions  re(]uire  servicers  to  maintain 
policies  and  procedures  reasonablv 
designed  to  achieve  the  objectives 
relating  to  accessing  and  ])roviding 
acxairate  information;  properly 
evaluating  loss  mitigation  applications; 
facilitating  oversight  of,  and  compliance 
by.  service  providers;  facilitating 
transfer  of  information  during  .servicing 
transfers;  and  informing  borrowers  of 
written  error  resolution  and  information 
re(]uest  procedures.  Comi)liance  ahso 
recpiires  ser\’icers  to  retain  records  for  a 
sjjecified  time  i)eriod  and  maintain 
certain  documents  and  data  in  a  manner 
that  facilitates  compiling  the  documents 
and  data  inti)  a  servicing  file  within  five 
(lavs. 

The  ])rovisions  on  earlv  intervention 
with  deliiKiuent  borrowers  are  intended 
to  s|)ur  communication  between 
.servicers  and  borrowers  earlv  in  a 
borrower’s  delin(]uency  in  order  to 
facilitate  borrower’s  avoidance  of 
foreclosure.  Harly  intervention  will  also 
likely  benefil  borrowers  by  reducing 
avoidable  inferest  costs,  limiting  the 
impact  on  borrowers’  credit  re])ort.s,  and 
facilitating  hou.sehold  budgeting  and 
planning. 

The  provisions  on  continuity  of 
contact  are  intended  to  ensure  that 
.servicer  personnel  with  acce.ss  to 
information  about  a  deliiKjuent 
borrower  are  made  available  to  the 
borrowers  .so  that  they  can  appropriately 
assist  the  borrower  in  ex])loring  loss 
mitigation  options. 

Finally,  the  jjrovisions  on  lo.ss 
mitigation  are  intended  to  facilitate  the 
review  of  borrowers  for  lo.ss  mitigation 
options,  'rhe  provisions  reiiuire 
.servicers  to  undertake  certain  duties  in 
connection  with  the  evaluation  of 
borrower  applications  for  loss 
mitigation  o])tion.s.  These  servicers  must 
evaluate  any  borrower  who  submits  an 
api)lication  for  all  loss  mitigation 
options  available  to  the  borrower  and 
meet  timelines  with  resj)ect  to  the 
review  ])roce.ss.  The  provisions  further 
impose  a  foreclosure  ban  during  the  first 
120  days  after  delinquency  and  impose 
timelines  for  the  review  of  a  timelv 
submitted  comj)lete  loss  mitigation 
application.  The  provisions  ahso  provide 


borrowers  with  the  right  to  ap|)eal  a 
servicer’s  denial  of  a  comi)lete  loss 
mitigation  application  in  certain 
circumstances. 

2.  Summary  of  Significant  Issues  Raised 
by  Comments  in  Response  to  the  Initial 
Regulatorv  Flexibilitv  Analvsis 

In  accordance  with  .section  3(a)  of  the 
Rh’A,  the  Bureau  ])re])ared  an  IRFA.  In 
the  IFRA,  the  Bureau  estimated  the 
po.ssible  com])liance  costs  for  small 
entities  with  respect  to  each  major 
com])onent  of  the  rule  again.st  a  pre- 
stalnte  baseline.  The  Bureau  reijiiested 
comments  on  the  IRFA.  An  indu.strv 
association  submitted  a  comment  letter 
that  refers  in  passing  to  the  Regulatory 
Flexibility  Analysis.  The  comment 
rai.ses  three  significant  i.ssues  regarding 
the  impact  of  the  proposed  rule  on  RFA 
small  servicers.  First,  the  commenter 
states  that  it  woulil  not  be  effective 
public  ])olicy  to  require  .servicers 
smaller  than  those  in  the  top-.'iO  to  incur 
the  costs  of  complying  with  the 
proposed  rule.  The  commenter  ob.serves 
that  the  to])-.'j()  .servicers  service  80 
percent  of  outstanding  mortgage  loans 
and  comi)liance  wilh  the  rule  would 
im])ose  significant  costs  on  the  well 
over  12. (too  servicers  that  .servii:e  the 
remaining  20  |)ercent.  'I’lie  commenter 
states  that  the  costs  impo.sed  on  these 
12.000  servicers  would  be 
disproportionate  to  their  share  of  the 
market.  Second,  the  commenter  .stated 
that  neither  the  propo.sed  Dodd-Frank 
Act  section  1022  analysis  nor  the  IRF’A 
adeipiately  identifies  the  types  of  costs 
or  the  amount  of  those  co.sts  that  bank 
servicers  will  incur  as  a  result  of  the 
servicing  rulemakings.  Third,  the 
commenter  states  that  given  the 
servicing  performance  of  communitv 
banks  and  the  incentives  that  drive  their 
high  level  of  customer  service,  there  is 
no  demonstrated  need  to  aj)ply  to 
“small  servicers”  those  elements  of  the 
pro])o,sal  that  are  not  reijuired  by  the 
Dodd-Frank  Act.-'’^ 

As  discussed  above  in  the  Dodd-Frank 
Act  .section  1022  analysis  and  the 
section-by-.section  analvsis.  the  Bureau 
recognizes  that  servicers  that  service 
relatively  few  loans,  all  of  which  they 
either  originated  or  hold  on  ])ortfolio, 
may  have  stronger  incentives  than  other 
servicers  to  ensure  loan  j)erformance  or 
maintain  a  strong  re|)utation  in  their 
local  communities.  Further,  the  Bureau 
understands  the  many  small  servicers, 
including  the  Small  Fntitv 


(:(iiniiU!iit(!r  dons  not  (loliiio  sninlt  snrvic.iM'. 
hut  tlio  coiiiinoiiliT  d()(!s  roquosl  tliat  ttu;  ItunNiii 
rovisi!  llu!  loan  llintshold  in  l();i().4  l((!)t4)  to 
Itl.ttOt).  TIu!  Ituroau  notes  that  about  2tll)  insured 
dei)ositories  and  credit  unions  .servici;  over  U).t)t)l) 
loans  and  otliers  service  some  loans  tor  otliers. 


Representatives,  use  a  business  model 
that  involves  fre{|uent.  intensive 
consumer  contact,  both  to  ensure  loan 
performance  cind  maintiiin  a  strong 
reputation  in  their  local  communities. 

In  light  of  these  favorable  incentives, 
and  to  preserve  ticcess  to  small 
.servicers,  the  Bureiiu  is  exempting 
servicers  that  .service  5.000  mortgage 
loans  or  less,  all  of  which  the  .servicer 
or  an  affiliate  owns  or  originated,  from 
mo.st  of  the  reepurements  under  sections 
§§  1024.38  to  41.-“'’  The  Bureau 
estimates  that  08  j)ercent  of  insured 
depositories  and  credit  unions  that 
service  10,000  loans  or  less  (/.e.,  the 
ones  that  .service  5.000  loans  or  le.ss),  all 
of  which  the  servicer  or  an  affiliate 
owns  or  originated,  will  qualify  for  the 
exemption.-'*'*  Thus,  the  Bureau  believes 
that  the  exenq)tion  in  the  final  rule 
provides  an  outcome  that  is  largely 
consistent  with  the  outcome  the 
commenter  recommends. 

Regarding  the  specific  comments,  the 
Bureau  notes  that  the  consequences  of 
conq)liance  co.sts  for  covered  persons 
depend  on  the  size  ofthe.se  costs 
relative  to  other  costs  and  the  abilitv  of 
covered  persons  to  absorb  or  shift  these 
costs.  'The  conseiptences  for  consumers 
de])end  on  these  factors  as  well  as  the 
im])rovement.s  in  ])roduct.s  and  services 
from  compliance  by  servicers.  The.se 
conseijuences  are  not  summarized  bv 
the  share  of  aggregate  costs  impo.sed  on 
a  particular  segment.  The  Bureau  also 
notes  that  the  fact  that  a  large  number 
of  small  servicers  will  reijuire  new  anil 
revised  disclosures  means  that  each 
vendor  will  likely  spread  the  one-time 
co.sts  of  developing  and  validating 
disclosures  over  a  large  number  of 
.servicers. -'*~ 

Second,  the  pro])osed  Dodd-Frank  Act 
section  1022  analysis  and  IRFA  both 
briefly  described  the  one-time  and 
ongoing  costs  that  bank  servicers  would 
incur  as  part  of  the  servicing 
rulemaking.  Both  ahso  provided  limited 
quantification  of  the  costs  attributable  to 
the  rule,  from  a  pre-.statutorv  baseline, 
in  light  of  the  limited  amount  of  data 
that  was  reasonably  available.  As 
discus.sed  in  the  final  Dodd-Frank  Act 


-'■"''rlio  IturiMU  is  also  uvanplin^  thasi;  sarviciTS 
li'om  lilt!  aiiuaidinonl  to  1024.  ITlkK.a)  roiiuiriii” 
lhal  a  sorviiK!]'  advaiicf!  Itinds  to  an  escrow  account 
wlnni  a  horrower  is  more  tlian  ;i0  davs  delint|U(Mit. 

-'■'■None  of  tlii!  a|)pro\imati!lv  178  insunul 
depositories  and  credit  unions  that  tlie  liureau 
estimates  service  l)etwt!en  .t.OOI  and  10,1)00  loans 
would  ipialifv  for  the  exemption.  On  the  other 
hand,  for  reasons  discussed  hdow.  the  Murtsm 
believes  that  all  of  the  insured  d(!|)ositories  and 
credit  unions  that  service  .t.OOO  loans  or  less  will 
ipialify  for  the  eximiption. 

-'■'This  point  was  madetuiefly  in  the  proi)osed 
.Section  1022  analvsis  (.see  77  l•'K  .'>7200.  at  .'>7;tt)0 
(.Sept.  17.  2012)  and  is  discussed  further  in  the  final 
.Section  1022  analvsis. 
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section  1022  analysis,  the  llnreau  does 
not  believe  that  the  changes  recinired  of' 
servicers  in  this  ruhMiiaking  would 
im|)ose  the  tvpes  of' costs  that  the 
coinnienter  describes.-'*" 

Finally,  as  discussed  above,  the 
Ihirciau  carefully  considenMl  how  to 
define  small  .servicers  for  jjiirposes  of 
the  exemption.  I’he  Bureau  concluded 
after  analysis  of  data  that  is  nni.sonahlv 
available  that  the  .'>.()()()  mortgage  loan 
threshold,  coupled  with  the  requirement 
to  service  only  loans  owned  or 
originated,  provides  a  reasonable 
balance  Ixitween  the  goal  of  including  a 
substantial  numh(!r  r)f  .servicers  that 
make  loans  in  their  local  conmnnuties 
or  more  generally  have  incentives  to 
proviile  high  levels  of  customer  contact 
and  information  and  excluding  .servicers 
that  use  a  different  business  model.  The 
Bureau  further  believes  that  it  is 
appropriate  for  a  definition  of  small 
servicers,  for  pur])ose.s  of  an  exemi)lion 
to  servicing  rides,  to  include  conditions 
specifically  associated  with  the 
incentives  and  business  model  of 
servicers,  such  as  owning  or  originating 
all  loans. 

'I’he  Bureau  receiviid  numerous 
comments  describing  in  general  terms 
the  imjiact  of  the  proposed  rule  on  small 
servicers  and  the  need  for  exemptions 
for  small  servicers  from  various 
jirovisious  of  the  |)ropo.sed  rule.  The.se 
comments,  and  the  res|)onses.  are 
discussed  in  the  section-hv-section 
analysis  above,  and  element  (i-l  of  this 
FRFA  below. 

3.  Resiionse  to  the  Office  of  Advocacy 
of  the  .Small  Business  Administration 
Oomment 

'I’he  Office  of  Advoi:acy  at  the  .Small 
Business  Administration  (Advocacy) 
provided  a  formal  comment  letter  to  the 
Bureau  in  response  to  the  propo.sed 
rules  on  mortgage  servicing.  Among 
other  things,  this  letter  expre.ssed 
concern  about  the  following  issues: 
Inadeipiate  notice  of  the  ])ropo.se(l  rides, 
providing  notice  of  information  within 
.I  days,  and  the  effective  date  of  the 
regulation. 

First.  Advocacy  expressed  concern 
that  small  entities  did  not  have  adeiiuate 
notice  of  the  proposed  rules,  because 
although  the  |)ropo.sed  rules  were 
posted  oil  the  Bureau  Web  site  on 
August  10.  2012  the  rules  were  not 
published  in  the  Federal  Register  until 
.September  17,  2012.  Advocacy  was 
concerned  that  small  entities  who  rely 
on  the  Federal  Register  for  notice  of 
propo.sed  rules  did  not  have  sufficient 


.S’rc  part  VII. 11  anti  Ilia  cdiisidaralion  ol  laisis 
1(1  ctivarad  parson.s  Irom  Ilia  ravisad  S 
nolica  in  part  VII. 0.1. 


time  to  ])re])are  comments  in  response 
to  the  proposed  rule. 

'I’he  Bureau  believes  that  small 
entities  were  given  adeiiuate  notice  and 
had  a  full  ojiiiortunity  to  commeut  on 
the  jiroposed  rule.  'I’he  iiroposed 
.servicing  rides  were  press  relea.sed  and 
issued  on  the  Bureau  Web  site  a  full  (iO 
days  before  the  close  of  the  comment 
period.-""  'I’he  Bureau  engaged  in 
outreach  to  industry  and  other  members 
of  the  inihlic.  Further,  the  Bureau 
believes  that  due  to  the  recent  attention 
on  the  indu.stry.  including  the  National 
Mortgage  .Settlement  and  the  market 
changes,  small  entities  were  aware  that 
the  Dodd-Frank  Act  mandated  changes 
to  the  servicing  industry  and  that 
Jiroposed  rules  would  he  forthcoming 
from  the  Bureau,  ])articularly  as  trade 
associations  have  taken  an  active  role  in 
the  rulemaking.  'Fhe  Bureau  believes 
such  trade  as.sociations  helped  to  inform 
small  entities  of  the  iiroposed 
rulemaking.-”"  In  light  of  the  foregoing, 
the  Bureau  believes  that  small  entities 
were  given  adeipiate  notice  of  the 
propo.sed  rules,  as  evidenced  by  the 
nnmlier  of  small  entities  who  sulimitted 
formal  comments. 

.Second.  Advocacy  expressed  concern 
about  the  reiiuirement  that  servicers 
provide  a  written  notice  and 
documenting  compliance  under  the 
alternative  compliance  mechanism  for 
information  reiiuests  where  a  servicer 
responds  to  a  request  for  information 
within  five  days.  'I'he  concern  is  about 
unnecessary  procedures  being  triggered 
when  a  reipiest  for  information  has 
already  been  resolved. 

3’he  Bureau  agrees  that  if  a  borrower 
reipiests  informatiou  and  is  iiuickly 
provided  the  answer,  additional 
procedures  including  notification  that 
the  reiiuest  has  been  received  may  not 
he  appropriate.  'I'he  Bureau  has 
restructured  the  reiiuirement  under  the 
final  rule  that  servicers  adhere  to 
information  request  requirements  under 
§  l()24.3(i  with  respect  to  oral  notices  of 
errors.  Instead  of  t lie  jiroposed 
prescriptive  procedures,  oral 
information  requests  and  error 
notifications  are  addressed  in  1024.38. 
(ieneral  .Servicing  Policies,  Procedures 
and  Requirements,  'rhus.  the  Bureau  has 


-'■''.Sec  I’l'dss  K(!l(!iis(i.  CoiisuiiKU'  I'in.  I’rol. 
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priiviileil  servicers  with  more  flexibility 
regarding  responses  to  information 
leqnests.  Under  the  final  rule,  if  a 
horrower  calls  with  a  question  and  is 
given  an  answer,  no  further  actions 
wonlil  he  required.  Additionallv,  if  a 
liiirrower  sulimits  a  written  reque.st  for 
information,  and  the  .servicer  provides  a 
written  response  within  five  days,  the 
.servicer  is  not  also  lequireil  to  send  a 
separate  written  response  notifying  the 
hori'ower  that  the  retjuest  was  received. 
'I’lie  Bureau  believes  the.se  amendments 
to  the  ride  address  the  Ailvoc.acy’s 
concern  on  this  i.ssue. 

'rhird.  Advocacy  encouraged  the 
Bureau  to  provide  .Small  Entity 
Representatives  with  a  sufficient 
amount  of  time  for  them  to  comply  with 
the  requirements  of  the  proposal,  and 
expressed  this  could  take  18-24  months. 
A  complete  discussion  of  the  effective 
date  is  ftiunil  in  the  Overview  above. 
While  the  Bureau  under.st anils  the  new 
rules  will  take  time  to  implement,  the 
Bureau  also  believes  that  consumers 
should  have  the  lienefit  of  the  additional 
protections  as  soon  as  practical.  In  light 
of  the  comments  received,  the  Bureau 
believes  that  12  months  is  an 
appropriate  implementation  period. 

'I'his  time  period  is  consistent  with  (1) 
the  period  requested  by  the  vast 
majority  of  comments,  (2)  outreach 
coiiducted  by  the  Bureau  during 
development  of  the  proposed  rule  with 
vendors  and  sv.stems  providers 
regarding  timeframes  for  upilating  core 
svstems,  and  (3)  the  implementation 
period  for  other  requirements  imposed 
liy  the  Dodd-Frank  Act  or  regulations 
issued  by  the  Bureau  that  may  have 
other  impact  on  creditors,  a.ssignees. 
and  servicers.  Further,  the  Bureau 
believes  that  an  approximately  12 
month  implementation  period 
appropriately  balances  the  needs  of 
indu.stry  to  appropriately  adjust 
ojierations  to  implement  the  F'inal 
.Servicing  Rules  with  the  goal  of 
providing  consumers  the  benefit  of  the 
protections  implemented  by  the  Final 
.Servicing  Rules  as  soon  as  practicalile. 

4.  A  Description  of  and  An  Estimate  of 
the  Numher  of  .Small  Entities  to  Whic.h 
the  Rule  Will  Apply 

As  iliscu.sseil  in  the  .Small  Business 
Review  Panel  Report,  for  purpo.ses  of 
assessing  the  impacts  of  the  proposeil 
rule  on  small  entities,  “small  entities’’  is 
defined  in  the  RFA  to  include  small 
liusines.ses,  small  nonprofit 
organizations,  and  small  government 
jui'isilictions.  .1  lI..S.(i.  801  (ti).  A  “small 
husiness”  is  determined  hv  application 
of  .SBA  regulations  and  reference  to  the 
North  American  Industry  Classification 
.System  (NAKi.S)  classifications  and  size 
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standards.^^'  .'5  II.S.C.  (iOll.'l).  Uiuhir 
such  standards,  hanks  and  other 
depository  institutions  are  considerecl 
“sinall"  if  they  have  Sl7,'j  million  or  l(!ss 
in  ass(;ts,  and  idr  other  financial 
hnsinesses,  the  threshold  is  av(;rage 
annual  receii)ts  (/.e.,  annual  revenues) 
that  do  not  exceed  S7  million.-^- 
During  the  .Small  Itusimiss  Review 
Panel  process,  the  Hnreau  identified  five 
categories  of  small  entities  that  may  h(^ 
subject  to  the  proposed  rule  for 
])nrposes  of  the  RFA:  (iommercial 
l)anks/savings  institutions-^-*  (NAKkS 
522110  and  522120),  cnulit  unions 
(NAICS  522180).  firms  providing  real 
estate  credit  (NAICS  522202),  firms 
engaged  in  other  activities  ndated  to 


cnulit  intermediation  (NAKkS  522800), 
and  small  non-profit  organizations. 
Commercial  hanks,  savings  institutions, 
and  credit  unions  an;  small  husines.ses 
if  they  have  .$175  million  or  less  in 
a.ssets.  Firms  providing  real  estate  credit 
and  firms  (uigaged  in  otluir  activities 
related  to  cnulit  intcu  inediation  are 
small  husine.sses  if  average  annual 
recei])ts  do  not  (ixceed  .$7  million. 

A  small  non-]n’ofit  organization  is  anv 
not-for-j)rofit  enterpri.se  which  is 
indepcmdently  owned  and  opiuated  and 
is  not  dominant  in  its  field.  Small  non- 
])rofit  organizations  engaged  in  mortgage 
servicing  ty|)ically  perform  a  niunher  of 
activities  (lirectecl  at  increasing  the 
sn])ply  of  affordable  housing  in  their 


communities.  Some  small  non-profit 
organizations  originate  and  service 
mortgage  loans  for  low  and  moderate 
income  individuals  while  others 
purchase  loans  or  the  mortgage 
s(!rvicing  rights  on  loans  originated  hv 
local  conmumitv  developnumt  lenders. 
•Servicing  income  is  a  snhstantial  source 
of  revenue  for  some  small  non-profit 
organizations  while  others  receive  most 
of  their  income  from  grants  or 
iinuj.stments. 

The  following  table  provides  the 
Rureau’s  estimate  of  the  number  and 
types  of  entities  to  which  the  rule  will 
ajjply: 


Table  1:  Estimated  number  of  affected  entities  and  small  entities  by  NAICS  code  and 
engagement  in  closed-end  mortgage  loan  servicing 


Calegor^ 

NAICS 

Total  entiles 

.Siiiall  entities 

entities 
eiigauetl  in 

iiiortgage  loan  sei-vicin" 

Small  entities 
e imaged  in 

mortgage  Itian  sersiciiig 

C'omniL'rcial  liaiiks 
&  sa\  ings  iiistiuiliiiiis 

522110. 522120 

7.0S1 

3.770 

6,075 

3.714 

Credit  unions 

5221.10 

7.040 

6,070 

4.X80 

3,05  1 

Real  estate  eredii 

S222^)2 

5,701 

5,152 

l,3SK 

800 

Ollier  aeii\  ities  related  to 

eredii  inierniediai  ion 
(includes  loan  ser\  icing) 

522.500 

5.404 

5,310 

I''or  commercial  hanks,  .savings 
institutions,  and  credit  unions,  the 
lunnher  of  entities  and  a.sset  sizes  were 
obtained  from  D(u;emher  201 1  Call 
R(!])ort  data  as  compiled  by  SNL 
Iunancial.^7-*  Banks  and  savings 
institutions  are  counted  as  engaging  in 
mortgage  loan  servicing  if  they  hold 
closed-end  loans  secured  by  one  to  four 
family  residential  property  or  they  are 
servicing  mortgage  loans  for  others. 
Credit  unions  are  counted  as  engaging 
in  mortgage  loan  servicing  if  they  have 
clo.sed-end  one  to  four  family  mortgages 
in  ])ortfolio,  or  hold  real  estate  loans 
that  have  been  sold  hut  remain  serviced 
by  the  institution. 

For  firms  provitling  real  estate  credit 
and  firms  engaged  in  other  activities 
related  to  credit  intermediation,  the 
total  nnmher  of  (Uitities  and  small 
entities  comes  from  the  2007  Economic 
(uuisus.  The  total  nnmher  ofthe.se 
entities  engaged  in  mortgage  loan 
servicing  is  based  on  a  s])ecial  analysis 
of  data  from  the  Nationwide  Mortgage 
Licensing  .System  and  Registry  (NM1..S) 
and  is  current  as  of  Ql  2011.  The  total 


llu!  curniiil  .St5A  .size  slandants  arc  Ibuiid  on 
.SHA's  Wot)  .silo  at  littp://\\  \v\\ .slHt.gov/coiitant/ 
talilo-snutll-lntsincss-sizc-sttindards. 


ecpials  the  number  of  non-de])o.sitorie.s 
that  engage  in  mortgage  loan  servicing, 
including  tax-exem])t  entities,  exce|)t  for 
those  mortgage  loan  .servicers  (if  anv) 
that  do  not  engage  in  any  mortgage- 
related  activities  that  luujuire  a  .State 
license.  The  estimated  nnmher  of  small 
entities  engaged  in  mortgage  loan 
servicing  is  based  on  predicting  the 
likelihood  that  an  entity’s  revenue  is 
less  than  the  $7  million  threshold  based 
on  the  relationshi])  between  servicer 
portfolio  size  and  servicer  rank  in  data 
from  Inside  Mortgage  Finance. 

Non-profits  and  small  non-profits 
engaged  in  mortgage  loan  servicing 
would  he  included  under  real  estate 
credit  if  their  primary  activity  is 
originating  loans  aiul  under  other 
activities  related  to  credit 
intermediation  if  their  primary  activity 
is  servicing.  The  Bureau  has  not  been 
able  to  .separately  estimate  the  nnmher 
of  non-profits  and  small  non-profits 
engaged  in  mortgage  loan  servicing. 
The.se  non-])rofit.s  mav  list  loan 
servicing  income  on  the  IR.S  Form  t)9() 
.Statement  of  Revenue,  hut  it  is  not 


See  .SI5A  .Size  .Staiulards. 

.Savin”.*;  institulions  inciiula  llirill.s.  savin^.s 
liank.s.  iniilual  hanks,  and  similar  instilulion.s. 


])os.sihle  to  search  public  dataha.ses  on 
non-profit  entities  according  to  what 
they  list  on  the  .Statement  of  Revenue. 

The  Bureau  is  exempting  servicers 
that  service  5. ()()()  mortgage  loans  or 
le.ss.  all  of  which  the  se-rvicer  or  an 
affiliate  owns  or  originated,  from  most 
of  the  ju'ovisions  in  §  11)24.88-41.  The 
Bureau  estimates  that  all  hut  one 
insured  depository  or  credit  union  that 
meets  the  SBA  a.sset  thre.shold  will 
(jualify  for  the  exemj)tion.  The  Bureau's 
methodology  for  this  e.stimate  is 
straightforward  in  the  case  of  credit 
unions.  The  credit  union  Call  Report 
jire.sents  the  number  of  mortgages  held 
in  credit  union  j)ortfolios  and  the 
amount  of  assets.  The  Bureau  could 
readily  determine  which  credit  union 
small  servicers  (as  defined  by  the  .SBA 
a.sset  thre.shold)  serviced  5. ()()()  mortgage 
loans  or  less.  In  contrast,  the  hank  and 
thrift  Call  Report  does  not  present  the 
nnmher  of  mortgages,  only  the  aggregate 
unpaid  principal  balance,  and  the 
amount  of  assets.  The  Bureau  developed 
estimates  of  the  average  unpaid 
princi])al  balance  at  hanks  and  thrifts  of 


liunum  lias  ii|Klnto(l  tlmsa  lisuras  I'l-om  llu! 
Initial  Ki!”iilal()i  v  Maxiliilily  .Analysis,  wliicli  usnd 
Disamilior  2010  (kill  Rapdil  data  as  coiiipilad  by 
.SNI,  I'iiianilal. 
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diflenMit  sizes  and  use  tliis  with  the 
inibrination  on  aggregate  unpaiii 
lu'incipal  balance  to  dcnive  loan  counts 
at  each  bank  aiul  thriit.-"''’  The  Bureau 
could  then  determine  which  hank  and 
thrift  small  sm\  icers  (as  delined  hv  the 
.SBA  asset  threshold)  .serviced  .'j.OOO 
mortgage  loans  or  less. 

It  is  not  possihl(!  to  oh.scirve  whether 
the  loans  tliat  .servicers  are  .servicing  Ibr 
others  were  originated  by  those 
.servicers,  llowevtir.  the  Ihireau  believes 
that  all  insured  depo.sitori(\s  and  cnulit 
unions  that  meet  both  the  .SBA  a.sset 
thriishold  and  the  loan  count  threshold 
likely  (pialifv  lor  the  exception.  In 
j)rincij)le.  the.se  eidities  may  not  (|ualify 
for  the  excejjtion  because  they  do  not 
meet  the  other  conditions  oi  the 
(ixception.  /.e..  they  service  loans  that 
they  did  not  originate  and  do  not  own. 
The  Bureau  htdieves  that  this  is 
extnmielv  unlikelv.  however.  First,  mo.st 
entities  servicing  loans  they  did  not 
originate  and  do  not  own  most  likelv 
view  servicing  as  a  stand-aloiu!  line  ol 
business.  In  this  case  they  would  mo.st 
likely  choose  to  scMvice  suh.stantially 
mor(!  than  .'). ()()()  loans  in  ord(!r  to  obtain 
a  prolitahle  return  on  tlunr  inv(!stment 
in  servicing.  Additionallv.  the  Bureau 
believes  it  is  higldv  unlikely  that 
insured  depositories  and  cnulit  unions 
with  .Si  7.')  million  in  assets  or  lijss 
choos(!  to  make  this  iinuustment. 
|)r(!rerring  to  u.se  tlunr  assets  to  support 
other  activities.  Taking  both  factors  into 
aci:ount.  the  Bureau  believes  that 
essentially  all  insunul  de])o.sitories  and 
credit  unions  that  m(u;t  tin;  .SBA 
threshold  and  the  loan  count  condition 
(|ualii\  lor  the  exception. 

I’lie  Bureau  does  not  have  the  data 
nece.ssarv  to  |)reci.sely  estimate  the 
numher  of  small  entity  non-depositories 
that  would  he  covered  by  the 
exemj)tion.-^'‘  To  obtain  a  rough 


-"'■For  hanks  ami  tlirills  witli  muliu'  .SHI  hillidii 
ill  assdts.  tlu‘  Hiiriiaii  calciilaliul  tim  avdi’a<>o  unpaid 
prin(:i|>al  lialancn  (il  pnrtlolin  imirt^a^iis  l>v  stain  Inr 
(andil  unions  willi  loss  than  .SI  liillion  in  assols  and 
appliod  till!  .slalo  s|H!(:ili(:  lionros  to  tlioso  hanks  and 
thrills.  For  hanks  and  thrills  with  ovia'  SHI  hillion 
in  assols.  llu!  linroan  appliod  Iho  (KXi's  inorloa<>o 
imdrios  osliinalo  ol  S17.S.(I(III,  For  socuriti/.od  loans, 
tho  linroan  dorivial  thi!  avoraoo  unpaid  principal 
halanco  hasod  n|Kin  tho  si/.i!  id  Iho  socnriti/od  loan 
hook  usino  tlu^  FHI•■.\■^  Homo  l.oan  I’orlorinanco 
datahaso.  which  ran”od  from  .S141.IIIIII  to  SHid.llllll. 

-■'■In  Iho  proposod  rulo.  Iho  linroan  slalod  that  il 
was  workino  |o  };alhor  data  from  tho  Nationwide 
Morl}4a>>o  l.iciaisiii”  .Syslom  and  Ko^islrv  (NML.S) 
that  woiilfl  III!  additional  to  tho  data  nsod  in  Tahlo 
1.  Tho  linroan  considorod  that  this  additional  data 
mi}>ht  allow  tho  linroan  to  rofino  its  oslimato  of  Iho 
nnmhor  of  small  ontilv  non  dopositorios  that  would 
ho  covorod  hv  a  idosolv  rolalod  o.xomption  in  Iho 
linroan's  companion  proposod  moii^aoo  sorvicin^ 
rnlomakino.  Iho  proposod  2012  Tll..\  MorlHaso 
.Sorvicin{>  Knlo.  Tho  linroan  did  ohiain  additional 
data  from  llio  .NML.S.  This  data.  Iiowovor.  doos  not 
contain  information  diriKdIy  ahont  morloa»o 


e.stimate.  the  Buriuui  notes  that  .S7 
million  in  servicing  reveniH!  would  he 
generated  from  an  iiggregiite  tinoaid 
])rincipal  balance  iif  .$2  hillion. The 
Bureiui  estimatiis  thiit  all  hut  4  |)ercent 
of  insured  de])osilorie.s  .ind  ertulit 
unions  scu  vicing  an  iiggntgate  un])aid 
l)riiu:ipal  hiihince  of  .S2  hillion  or  less 
service  .'i.OOO  loiuis  or  less.  Assuming  <i 
similar  relalionshi])  htdween  .servicing 
revenue  ;uh1  loan  counts  holds  for  non- 
depository  servicers,  at  least  for 
rehitividy  small  dctiiositorv  iiiul  non- 
de])o.sitory  sttrvicers.  all  hut  4  percent  of 
non-de])osilory  .servicers  would  .servict; 
.'j.OOO  loans  or  less.  'I'liis  estimate  and 
the  limitcul  data  available  im])ly  that  708 
(all  hut  4  perctmt  of  800,  or  32)  non- 
de])ositorv  .servicers  would  service 
.'j.OOO  loans  or  less.  The  Burean 
considers  these  figunts  to  ht;  the  best 
tivailahle  approximations  to  the  numher 
of  non-de])ository  servicers  that  would 
iind  would  not  (lualifv  for  the 
exemption.  However,  the  Bureau 
recognizes  that  the.se  figures  an;  rough. 

.'j.  I’roj(!cted  Rejiorting.  Recordkee])ing. 
and  Other  (;om])liance  RtHpiiremenls 

rh(!  final  rule  does  not  impose  new 
reporting  nKpiirements.  Tlui  fimil  rule 
does.  how(!ver.  im])ose  new 
r(!cordkeeping  and  com])li:tnce 
nHiuirements  on  t:erlain  small  entities. 
The  nKiuireiiHints  on  siniill  entities  from 
e.ich  major  component  of  the  ruht  are 
])r(>.senled  htdow. 

The  Bureau  discusses  impiicls  against 
a  pre-statute  baseline.  This  hitsttline 
assumes  com])liance  with  the  Fethtral 
rules  ihiit  overl.ip  with  the  final  rult!. 

'rhe  Bureau  exj)ecl.s  that  the  im])act  of 
the  rule  rehttive  to  the  ])r(!-statute 
baseline  will  he  smaller  than  the  im])act 
would  lx;  if  not  for  compliance  with  the 
(ixisting  Ihxleral  rules.  In  particular, 
ciM'tain  ongoing  costs  regarding  error 
resolution,  early  intervention  itnd  loss 
mitigation  will  have  generally  hetm 
incurred  and  hiidgttted  for  hv  servicers 
hticau.se  they  are  already  providing  tlut.se 
services.  Thct.se  expenses  will  facilitate 


servicing  revemm  and  miirigagi!  loans  serviced  and 
it  has  limited  information  with  which  to  diiiixi! 
these  amounts.  The  liureau  has  therefore  not  used 
this  additional  .NML.S  data  to  iistimate  the  numher 
of  small  entity  non-depositories  that  would  hi! 
coviired  hy  the  exemption  in  this  final  ride  or  in  the 
final  2012  TII.A  Mortgage  .Servicing  Role. 

^■'This  calculation  assumes  the  servicer  receives 
2.')  hasis  points  on  each  dollar  of  unpaid  principal 
halance.  Tvpical  annual  siirvicing  fees  are  2,'i  basis 
points  for  primi;  fixed-rale  loans.  27.5  hasis  points 
for  prime  AKMs.  44  hasis  points  for  FIIA  loans,  and 
51)  hasis  points  for  suhprinu!  loans  :  .si.-c  l.arrv 
(iordell  (■/  77)e  /nce/i/ii'e.s  o/  A/o/7gngc  Si'rvicars: 

Mvihs  and  llcdlilins.  at  15  (Fed.  Reserve  Hoard. 
Working  I’aper  No.  2()l)K-4li.  2002).  The  conclusion 
of  the  analysis  would  he  the  same  regardle.ss  of 
which  figure  is  used. 


and  thereby  rediiix;  the  cost  of 
compliiuice  with  the  rule. 

Recordkeeping  Retjuirements 

As  discu.ssed  in  detail  in  the  section- 
hv-section  analysis  above,  the  final  rule 
cimends  the  recordket;ping  reciuirements 
imposed  on  .servicers.  The  amendments 
lo  Regulation  X  eliminated  the  ])re- 
exi.sting  rerpiirement  in  §  1024. 17(/)  lo 
keep  records  relating  to  escrow  iiccounls 
for  five  years.  The  amendments  also 
impose  it  new  obligation  in  ??  1024.38  to 
retain  records  t licit  document  actions 
taken  by  the  servicer  with  respect  to  a 
borrower’s  mortgage  account  until  one 
year  after  the  date  a  mortgage  loan  is 
discharged  or  servicing  of  a  mortgage 
loan  is  tnmsferred  hy  the  servicer  to  a 
transferee  servicer.  In  general,  servicers 
will  have  to  update  their  policies  and 
(irocediires:  additionally,  servicers  may 
have  lo  update  their  systems,  and 
increase  storage  capacity  lo  ensure 
com])liance. 

(iom|)li:mce  Reiiuirements 

As  di.scussed  in  detiiil  in  the  section- 
hy-.section  analysis  above,  the  final  rule 
imposes  new  compliance  reciuirements 
on  servicers.  In  general,  .servicers  will 
have  to  update  their  policies  iind 
procedures:  iidditionally.  servicers  may 
have  lo  update  their  systems  to  ensure 
compliance. 

(a)  Force-Placed  Insurance 

Section  1024.37  prohibits  servicers 
from  charging  a  borrower  for  force- 
placed  insurance  unless  there  is  a 
reiisomihle  htisis  to  believe  the  borrower 
has  failed  to  comply  with  the  loan 
contract’s  reciuirements  to  maintain 
property  insuranc:e.  Servic:ers  must 
follow  a  procedure  including  sending 
two  notices  before  imposing  anv  charge 
on  a  borrower,  and  terminating  force- 
plac:ecl  insurance  and  refunding  forc:c;- 
plac:ecl  insurance  premiums  paid  during 
any  period  during  whic:h  the  borrower’s 
insuranc:e  c:overage  and  the  fc)rc:e-placecl 
in.suranc;e  coverage  were  each  in  effec:t. 
The  final  rule  c;ontains  a  provision 
prohibiting  a  servic:er  from  purcihasing 
forc:e-plac:ecl  insuranc:e,  with  respec:t  to 
a  borrower  who  has  e.stahlished  tin 
esc:row  for  haztird  in.suranc;e.  iiidess  a 
.servicer  is  unable  to  disburse  funds 
from  the  borrower’s  esc:row  acc.ount  to 
ensure  that  the  borrower’s  hazard 
insuranc;e  premium  charges  are  paid  in 
a  timely  manner.  Servic:er.s  will  have  to 
update  their  policies  and  prc)c;eclures  to 
ensure  c;omplianc:e  with  these 
reciuirements,  as  well  as  update  their 
.systems  lo  ensure  the  proper  notic:e,s  are 
.sent.  The  Bureau  is  mitigating  the 
burden  by  providing  model  forms. 
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’I’lu;  filial  rulo  oxanipts  sorvicurs  that  di;] 
sorvico  5.000  niortgago  loans  m-  loss,  all  siil: 
of  which  tho  sorvicor  or  an  affiliato  rol; 

owns  or  originatod.  from  tho  provision  sati 
iirohihiting  sorvicors  from  imrchasnig  roa 

forco-jilacod  insnranco.  with  rospoct  to  iin 
a  horrowor  who  has  ostahlishod  an 
oscrow  account  for  hazard  insnranco  if  soi 
tho  amonnt  of  tho  dishnrsoniont  would  ol 
ho  groator  than  tho  cost  of  tho  lorco-  ow 

placod  insnranco.  For  tho  roa.sons  pi' 

oxplainod  ahovo,  tho  fiuroaii  Iniliovos  ah 

that  all  small  sorvicors  (as  dolinod  by  so 

tho  SBA)  would  likoly  ho  oxonipt  ironi  lif 
this  jirovision  whon  tho  cost  ol  tho 
forco-placod  insnranco  is  lo.ss  than  tho 
amonnt  tho  sorvicor  would  nood  to 
dishurso  from  tho  horrowor’s  o.scrow 
account  to  onsiiro  that  tho  horrowor's  in 

hazard  insnranco  iironiiinii  chargos  woro  l)< 
oaid  in  a  timolv  niannor. 

I  ■  C( 

(h]  Error  Rosolntion  and  Rosponso  to 
Impiirios  S 

.Soctions  §SlB^4.:f5  and  l()24.:f()  v 

roiiuiro  sorvicors  to  follow  procodnros  in  1; 

rosolving  orrors,  and  rosjionding  to 
iiKjnirios,  inclnding  acknowlodging  s 

writton  roipiosts  troni  tho  horrowoi .  ( 

invostigating  and  corrocting  orrors.  and  ( 

rosiionding  to  tho  horrowor.  Sorvicors  j 

max'  nood  to  dovolo])  comjiliam.o  < 

procoilnros  and  train  .stall  and  may  nood  > 
now  or  npilatod  soltwaro  and  hardwaio  1 

in  ordor  to  accoss  tho  information 

rocpiirod  to  addross  noticos  of  orror  and 
iiKpiirios. 

(c)  (’.onoral  Sorvicing  Standards 

Soction  1024. :fH  rocpiiros  sorvicors  to 
maintain  iiolicios  and  jirocodnros  that 
aro  roasonahly  dosignod  to  ac.hiovo 
cortain  ohjoctivos  that  rolatod  to: 
accossing  and  providing  acciirato 
information  proporly  ovalnating  loss 
mitigation  apiilications;  lacilitating 
oversight  of.  and  coiniilianco  hy,  sorvico 
providors;  facilitating  transloi  of 
information  during  .sorvicing  transfors; 
and  informing  horrowors  ol  writton 
orror  rosolntion  and  information  rocpiost 
procodnros.  Sorvicors  will  havo  to 
njidato  thoir  policios  and  procodnros. 
and  may  havo  to  njidato  thoir 
information  managoniont  systoms. 

To  comply  with  tlioso  rocpiiromonts. 
sorvicors  niav  incur  a  cost  to  roviow  and 
doenmont  thoir  iiolicios  and  procodnros. 
obtain  legal  advice,  train  thoir  stall  to 
follow  tho  policios  and  procodnros.  and 
monitor  staff  adhoronco  to  the  policies 
and  iirocoilnros.  in  addition  to 
complying  with  expanded  ro(inironionls. 
Tho  riilo  mitigates  all  of  those  co.sts 
through  the  provision  that  tho 
“roasonahlonoss”  of  a  servicer's  policies 
and  procodnros  would  dopond  niion  tho 
size  of  tho  sorvicor  and  tho  nature  and 
scope  ol  its  activities,  knrthor. 


dopositorv  institutions  already  aro  pro| 

.snhjoct  to  intoragoncy  gnidolinos  loro 

relating  to  safognarding  tho  in.stitntion  s  alto 
safety  and  somidnoss  that  lacilitato  il  a 

roasonahlo  information  managomont  tor  mit 
purposes  ol  mortgage  sorvii.ing.  day 

Tho  final  rnlo  oxomiits  sorvicors  that  fore 
sorvico  5,()()0  mortgage  loans  m  loss,  all 
of  which  tho  sorvicor  or  an  affiliato 

owns  or  originatod,  Irom  those 

iirovisions.  For  tho  reasons  oxplainod 
ahovo.  tho  Bnroan  holiovos  that  all  small 
sorvicors  (as  dofinod  hv  tho  .SBA)  wonld 
likely  (pialify  for  this  exemption. 

(d)  Earlv  Intervention  for  Doliminont  j-jj, 

Borrow(!rs  ho 

Section  1024. :B)  roepnros  sorvicors  tt)  da 
make  contact  with  doliiKpiont  pr 

horrowors.  Sorvicors  must  establish  or  | 

make  good  faith  efforts  to  ostahli.sh  live 
contact  with  a  delinquent  borrower  on  q 
or  hoforo  tho  :i()th  day  of  delinquency.  q, 

Sorvicors  must  also  provide  coitain 
writton  information  to  horrowors  not  q 

later  than  45th  day  of  doliminoncy. 

Tho  final  rnlo  exempts  sorvicors  la‘i|  jY 
sorvico  5.()()()  mortgage  loans  ta-  loss,  all 
of  which  tho  sorvicor  or  an  affiliate 
owns  or  originatod,  from  those 

provisions.  For  tho  reasons  oxplainod 

ahovo,  tho  Bnroan  holiovos  that  all  small  j, 
1  sorvicors  (as  dedinod  hy  tho  SBA)  wonhl  j. 
likoly  (pialify  for  this  exemption. 

(o)  C'.ontinnity  of  Contact  . 

Sorvicors  aro  nuinirod  to  maintain  ^ 

Iiolicios  and  procodnros  that  are  , 

roasonahly  dosignod  (1)  to  achieve  the  ^ 
o  objective  that  a  sorvicor  makes  available, 
hy  tolophono,  por.sonnol  who  can 
perform  cortain  functions  that  assist 
dolimpiont  horrowors,  and  (2)  to  onsnro 
a  sorvicor  assigns  such  jiorsonnol  hy  tho 
time  a  sorvicor  provides  tho  writton 

oarlv  intervention  notice. 

:e  The  final  rule  exenqits  .servicers  that 
service  5,000  mortgage  loans  (»'  less,  all 
of  which  the  servicer  or  an  affiliate 
owns  or  originated,  from  these 

!.st  provisions.  For  the  reasons  exjdained 

ahovo,  tho  Bureau  holiovos  that  all  small 
.sorvicors  (as  dofinod  hy  tho  .SBA)  would 
likely  (pialify  for  this  exemption. 

(f)  Loss  Mitigation 

nd  Soction  1024.41  rorpiiros  sorvicors  to 
•us.  follow  cortain  procedures  and  timolinos 
in  jirocossing  loss  mitigation 
11(1  applications.  .Sorvicors  aro  required  to 

IS  receive  and  ovaluato  c.omploto  lo.ss 

mitigation  applications  within  certain 
nts.  timoframos,  and  to  jirovide  an  ajipoal 
process,  with  an  indopendont 
evaluation,  for  lo.ss  mitigation 
:io.s  applications  received  within  a  siKicifiod 
the  timoframo  and  with  respect  to  whi(.h  the 
(1  servicer  denies  a  borrower’s  aiiplicaBon 
for  any  trial  or  iiermanent  modification 


program.  I'lie  ruUi  also  imposes  a 
foreclosure  ban  during  the  first  120  days 
after  delimpiency  and  impo.ses  timelines 
if  a  borrower  suhmits  a  complete  loss 
mitigation  application  during  this  120 
day  iieriod  or  before  a  servicer  initiates 
foreclosure. 

The  final  rule  exempts  servicers  that 
service  5.000  mortgage  loans  or  l(!ss.  all 
of  which  the  servicer  or  an  affiliate 
owns  or  originat(!(l.  from  all  oi  the 
rerpiirements  in  this  .s(!ction  oi  the  final 
ride  except  (1)  the  prohibition  on 
making  the  fir.st  notice  or  filing  required 
for  a  foreclosure  process  unless  a 
borrower  is  more  than  120  day's 
deliiupient  and  (2)  a  ])rohihition  on 
pr()C(!e(iing  with  a  foreclosure  sale  when 
a  borrower  is  performing  pursuant  to  the 
terms  of  a  loss  mitigation  agreement. 
Given  current  foreclosure  timelines  and 
the  infixupiency  of  foreclosure  by  small 
servicers  (as  deiined  h\'  the  SBA).  tlu; 
Bureau  does  not  believe  that  the.se 
rerpiirements  will  significantly'  (Uday' 
foreclosures  hv  small  servicers  that  may' 
occur  or  imjiose  significant  other  costs 
on  them. 


(g)  Estimate  of  the  Glasses  of  Small 
Entities  Which  Will  Be  Snhiect  to  the 
R(!(pnrement 

.Section  (i():i(h)(4)  of  the  RFA  rerpiires 
an  estimate  of  the  classes  ol  sin.dl 
entities  which  will  he  subject  to  the 
nupiirenumt.  1  he  classes  oi  small 
(Mitities  which  will  he  subject  to  the 
reporting,  recordkeejiing.  and 
compliance  re(pnrement.s  of  the 
prop()S(Ki  rnl(!  an;  the  same  classes  of 
small  entities  that  are  identified  above 
in  part  V11.B.4. 

Section  (i03(h)(4)  of  the  RFA  also 
requires  an  estimate  oi  the  ty'pe  of 
professional  skills  neces.sarv  for  the 
jireiKiration  of  the  reports  or  records. 

The  Bureau  anticiiJates  that  dm 
jirofessional  skills  r(Kjuired  tor 
compliance  with  the  i)rop().sed  rule  are 
the  same  or  similar  to  those  rerjnired  iu 
the  ordinarv  course  of  business  oi  the 
small  entities  affected  hy  the  jiroposed 
rule.  Gomi)liance  hy  the  small  entities 
that  will  he  affected  by  the  i)r()po.se(l 
rule  will  ixupiire  continued  performance 
of  the  basic  functions  that  they  perform 
today;  generating  (fi.scl()snr(!  forms, 
a(l(lr(!ssing  (M'rors  and  providing 
information  to  borrowers,  managing 
information  about  borrowers,  contacting 
deliminent  borrowers,  providing 
1  cont innit V  of  contact  for  deliiKiuent 

o  borrowers,  and  (as  apiilicahle)  reviewing 
1  ajiiJlications  hy  borrowers  for  loss 
mitigation. 
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(i-1.  Description  of  the  Steps  the  Agency 
lias  Taken  To  Minimize!  the  Significant 
Rconoinic  lin|)act  on  Small  Entities 

'I’he  Hnreau  understands  the  new 
provisions  will  imi)ose  certain  costs  on 
small  entities,  and  has  attem])t(!d  to 
mitigate  the  hnrden  where  it  can  he 
done  without  nndnlv  diminishing 
consumer  protection.  The  section-hv- 
section  analysis  of  (!ach  provision 
contains  a  com])lete  di.scnssion  of  the 
following  steps  takciii  to  minimize  the 
hnrden. 

Importantly,  the  Hureau  is  exem|)ling 
.servicers  that  .service:  .'>.()()()  meertgage 
leeans  eer  le:ss.  all  e)f  which  the  .servie:er 
eer  an  affiliate  eewns  e)r  e)riginateel.  from 
ineKst  e)f  the:  reiepiirements  imeler  1024.38 
te)  1024.41.  The  Ihirexm  is  alse) 
e:xem|)ting  these  servie:e!rs  fre)m  the 
amemelment  te)  1024.1 7(k)(.'))  reniuiring 
that  a  servie;er  aelvane;e  fnnels  te)  an 
e:se;re)w  ae:e:e)nnt  whe:n  a  he)rre)wer  is 
me)re:  than  30  elavs  ele:linejnent.  The 
Hurenm  l)e:lieve:.s  that  these  exe:mptie)ns 
re:me)ve  a  signifie;ant  amount  e)f  the  te)tal 
e:e)mpliane:e  hureleiii  of  the:  final  rede  that 
weenlel  e)the:rwise!  fall  een  small  .se:rvie:e:rs 
as  ele:fine:el  hy  the:  SHA.  He)we:ve:r.  ehie:  te) 
limiteel  elata  with  whie:h  te)  e:e)mpute  the: 
re:maining  e;e)mi)liane:e:  l)nrele:n  eeii  small 
,se:rvie:e:rs  :is  ele:fine:el  hy  the:  SEA.  the: 
nnre:an  is  preeviding  this  ele:,se;riptie)n  e)f 
the:  o//ie:r  ste:])s  the:  age:ne;y  has  taken  te) 
minimize:  the:  e!e:e)ne)mie;  im|)ae:t  e)n  small 
e:ntitie:s. 

(a)  Fe)re:e:-lMae:e:el  lnsnrane:e: 

Haseel  een  eli.seaissieens  with  inelnstrv 
anel  the  Small  Entity  Re:pre:.se:ntative:s. 
the:  13ure:au  uneie:rstanels  th.d  the:  feereie- 
plae:eel  insurane:e  i)re)visie)n  may  not 
liave  the:  same:  impae:t  e)n  all  small 
se:rvie;e:rs.  Some:  small  .servie.ers  ineair  all 
e)f  the:  e:e)sts  as.se)e:iate:el  with  j)re)vieling 
ne)tie;e:s.  trae:king  l)e)rre)we:r  ce)ve:rage:.  anel 
l)lae:ing  anel  terminating  the  insurane:e. 
Fe)r  e)ther  small  se:rvie;e:rs.  the:  fe)re:e:- 
])lae:eel  insurane;e:  provieler  hanelles  the:se: 
ae:tivitie:.s  anel  abseerhs  the  e:e)sts  eer  pas.se:s 
them  e)n  te)  the  e:e)nsume:r  inelire:e;tly 
thre)ngh  the  insuranea:  pre:mium.  Many 
small  se;rvie:e;rs  alre:aely  e:e)mply  with 
me).st  e)f  the  fe)re;e:-plae;e:el  insuranea: 
])re)visie)ns  e)f  the:  ride. 

If  small  .serviea:rs  are:  ge:ne:rally  alreaely 
ea)mj)ly  with  the:  fe)rea:-plaea:el  insnranea: 
pre)visie)ns  e)f  the  ])re)pe)se:el  rule,  then 
the:  impaeit  e)f  the:  rule:  will  like:ly  eaeme: 
freem  the  e)ne:-time:  e:e)st  e)f  eleveleeping 
elisi:le)sure:s  that  weeulel  me:e:t  the 
])re)pe)se:el  eli.sedeisure:  re:ejnire:me:nts  anel 
tl'ie  e)nge)ing  ea)sts  e)f  preevieling 
infe)rmatie)n  in  the:  elise;le)snre:.s  that  thev 
ele)  ne)t  alreaely  preeviele.-'"  In  aelelitie)n. 

27K|.„|.  (;xiiini)l(!.  oni!  .Siiiiill  Kiililv  Ki!pn!S(Mil:itiv(! 
sliiltui  lliiit  it.s  ciirnint  iiiitii:)!  doits  not  incliido  iin 
cstiDiiite:  of  fonut-pliicttel  iiisuninco  costs. 


senne  small  .se:rviea:rs  very  rare:ly  ne:e:el  te) 
fe)rea:-plaea:  insnranea:  anel  the:re:fe)ii:  use: 
iide)rmal  ])re)ea:elnre:s,  sne:h  small 
se:rviea:r.s  mav  ne:e:el  te)  eleevele)))  written 
])re)ea:einre:s  te)  ensure:  the:y  eaeinjely  with 
the:  pre)pe)se:el  rule:.  The:  Hnrean  l)e:lie:ve:s 
the:  e)ne:-time:  ea)st  e)f  ele:vele)])ing  the:se: 
pe)lie:ie!s  will  he:  minimal. 

The:  I5nre:an  atte:mpte:el  te)  mitigate:  the: 
ea).sts  e)f  the:  provisieens  aelelre:.ssing  feerea:- 
plaea:el  insnranea:.  The:  Enre:an  atte:m])te:el 
te)  mitigate  ea)sts  hy.  fe)r  e:xample:, 
pre)vieling  that  a  se:rvifa:r  is  ne)t  re:ejiureel 
te)  senei  me)re:  than  e)ne:  fe)rea)-plaea:el 
renewal  ne)tiea:  elnring  any  12-me)nth 
])e:rie)el.  'flu:  I5me:au  attempteel  te) 
mitigate:  the:  risk  that  l)e)rre)wer  ea)ulel 
e:anea:l  their  own  insnranea:  anel  kee:])  the: 
refimel,-^”  hy  alle)wing  se:rviea:rs  te) 
aelvanea:  premium  j)ayments  for  a 
he)rre)we:r’s  hazarel  insnranea:  in  30-elay 
installme:nts,-'*"  as  re:ea)mme:neie:el  hy  the: 
Small  Busine!ss  Re:vie:w  Panel  Final 
Repeert.  I'Miially,  the:  Bure:au  moelifieel  the: 
final  rule  hy  e:xe:mpting  small  se:rviea:rs 
in  ea:rtain  e;ireannstanea:s  fre)m  the: 
re:eiuire:me:nt  that  fe)r  a  l)e)rre)we:r  who  has 
e:se;re)we:el  leer  hazarel  insnranea:.  a 
se:rviea:r  may  ne)t  pure. base  fe)rea:-|)laea:el 
insnranea:  where:  the:  se:rviea:r  ea)ulel 
aelvanea:  funels  te)  the:  he)rre)we:r's  e:se:re)W 
aeaa)unt  te)  e:nsure:  time:ly  |)ayme:ut  e)fthe: 
l)e)rre)we:r's  hazarel  insnranea:  ])re:minm 
e;harge:s.“'*' 

The:  Bure:au  l)!:lie:ve:s  that  e:s.se:ntially 
all  small  insure:el  ele:pe)site)rie:s  anel  e:re:elit 
unieens  (as  ele:fine:el  hv  the:  SBA)  weeulel 
like:Iy  he  e:xe:mpt  fre)m  this  re:epdre:me:nt 
l)re)vieie:el  that  ea)st  te)  the  he)rre)we:r  e)f  the: 
fe)rea:-])laea:el  insnranea:  i)nre;hased  hv  the: 
small  se:rvica:r  is  less  than  the:  ameennt 
the:  small  se:rvie,e:r  weenlel  ne!e:el  te) 
elishnrse:  ire)m  the:  heerreewer’s  e:se:re)W 
aeaainnt  te)  ensure  that  the  l)orre)we:r’s 
hazarel  insnranea:  premium  e:harge:s  were 
])aiel  in  a  timely  manne:r.  As  eliseaisse:el 
aheive,  the:  Bnre:an  has  eenly  a  reengh 
estimate  e)f  the:  nnmher  e)f  small  nein- 
ele])e)site)rv  .servie.e:rs  (as  ele:fine:el  by  the 
SBA)  that  weenlel  aLse)  he:  exeiu])!  imeler 
the:  same:  eainelitiem,  but  the  estimate: 
sn])])e)rts  the:  view  that  va.st  majeirity 
wemlel  be:  exempt. 

(b)  Eire)!'  Re:se)lntion  anel  Reispemse  te) 
lneinirie:s 

Base:el  e)n  ea)nve:r.satie)ns  with  .Small 
Entity  Re:])re:se!ntative:s,  the:  Bnre:an 
nnele:rstanels  that  me)st  small  se:rviea:rs 
ahe:aely  ineair  ineest  e)f  the:  ea)sts  that 
weenlel  be:  re:e]nire:el  te)  e.e)mplv  with  the 
majority  e)f  the  pre)visie)ns.  The:  .Small 
Entity  Re:])re:se:ntative:s  hael  ne)  e)hje:e;tie)n 

-"''.Small  liusincss  Ki^viow  l’aii(!l  Koport.  al  22. 
commcnl  1 7(k)(.'i)— 2 

210  I.-,,,,  purposes  of  this  exemption,  a  small 
servicer  is  one  Ilia!  services  .S.ODl)  eir  fewer  loans  all 
of  which  it  either  originated  or  owns. 


to  the  pre)])oseel  rt:s])onse  timeframe:s, 
they  emphasizeel  that  their  borrowetrs 
elt:maneleel  inuneeliate  resolution  of 
i:rrors  anel  retsponse:  to  inejniries  anel 
their  high-te)ne;h  eai.ste)me:r  serviea:  meielel 
was  ele:signe:el  to  me:e:t  the:  eleinanels  e)f 
the:.se:  ben  rowers. 

Tbe:  .Smtill  luitity  Ke:])re:se:ntative:s  eliel 
ge!ne:rally  e)bje:e;t  te)  the  ])re)j)e),se:el  written 
re:s|)e)nse:  re)e|nire:me)nts,  .stating  that 
having  te)  ae'.kne)wle:eige:  anel  re:spe)ntl  in 
writing  te)  e:very  ne)tiea:  of  e:rre)r  or 
ine]niry  we)nlei  he:  hnrelenseeme, 
])artieatlarly  if  the:  issue:  was  ri:se)lveil  in 
the:  eaenrse  of  the  iidtial  phone:  e:all.  In 
the  final  riile.  the:  Bnre:ati  has  ameneleel 
the  e)ral  e:rre)r  re:,se)lntie)n  anel  ineinirv 
re:sponse:  re:einire:ments  sne:h  that 
se:rvif:e:rs  must  e)nlv  follow  the: 
pre:.se:ri])tive:  pre)e;e:elnre:s  in  1024.3,') 
anel  1024.30  when  the  e:rror  notifie;atie)n 
e)r  information  re:ejne:st  is  re:e;e:ive:d  in 
writing.-'*-  Thus,  if  a  servie:er  re:spe)neis 
te)  an  ine|nirv  during  the:  initial  pheine: 
e;all.  the:  se:rvie:e:r  is  not  re:einire:el  te) 
pre)viele:  the:  ae;kne)wle:elge!me:nt  notie:e:. 
Further,  a  se:rvie:e:r  whe)  re:spe)nels  te)  a 
written  e:rre)r  ne)tificatie)n  e)r  infe)rmatie)n 
re:eine:st  within  five:  elays  ne:e:el  ne)t  se:nil 
an  aeiknowleelgment  notifie:atie)n.  The 
aelelitie)nal  lle:xibility  e)f  this  ap])re)ae:h 
minimize:.s  the:  hnrelen  e)n  small  .se:rvie;e:rs 
hy  allowing  them  te)  aelopt  pre)e:e)ss  that 
we)rk  fe)r  the:ir  hnsine:ss  moelel. 

(e:)  Re:ase)nahle)  Infbrmatie))!  Manage:me)nt 
Pe)lie:ie)s  anel  Proe:e)elnre:s 

'rite  infeermatie)!!  management 
pre)visie)ns  re:e]nire:  the  .se:rvie;e!r  te) 
maintain  ])e)lie;ies  anel  pre)e:e:elnre:s  that 
are:  reaseenably  ele:signe:el  te)  af;hie)ve: 
e;e)rtain  e)hje:e:tive:s.  As  edarifieel  in 
e:e)mme:nt  3H(a)-l,  se:rvie;e:rs  have 
flexibility  in  eleveloping  these  ])e)lie-.ie:s 
anel  ])re)e:e:elnre)s  in  light  e)f  the:  size, 
nature:,  anel  se;e)pe:  e)f  the:  servie:e:r’.s 
e)])e:ratie)ns.  The:  fle:xibility  minimizes 
the:  hnrelen  e)n  small  se:rvicers. 

The:  .Small  Entity  Repre.se:ntative:s 
appre:e;iate:el  the:  flexibilitv  e)f  the: 
propo.sal  and  thought  it  was  ge)oel  that 
re:ase)nable:ne:ss  ele:])i:nels  e)n  the  size, 
nature:,  anel  se:ope:  e)f  the:  e:ntitv.  The 
.Small  Entitv  Repre:sentative:s 
e:mphasize:el  that  small  firms  ele)  ne)t 
ne:e;e:ssarily  use  ante)mate:el  e)r  e)nline: 
.systems  te)  re!e:e)rel  anel  trae;k  all  be)rre)we:r 
i:ommnnie:atie)ns.  The  Bnre)an  ele)e:s  ne)t 
he:lie:ve  sne:h  sy.ste)nis  weenlel  he:  re:e|nire:el 
by  the  rule. 

(el)  Early  lnte:rventie)n  fe)r  De:line|nent 
Borrowe:rs 

The  Bnrean  belie:ve:s  that  many  small 
entities  alre:aely  ineair  most  e)f  the  e:e)sts 

-"-'rlii:  procodiirtis  for  rccoivhi”  an  oral 
notification  of  error  or  information  r(!(|U(!st  wtae! 
moved  to  S  11)24.315  (Oemiral  .Servicin<>  .Standanis): 
small  .s(!rvicers  are  exeanpt  from  this  section. 
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that  would  he  recjuired  to  comply  with 
the  provision  of  tin;  early  intervention 
rule.  At  the  Small  Ihisiness  Riwiew 
Famd.  .Small  Entity  Repre.sentatives 
explained  that  they  generally  contact 
dcdimiuent  borrowers  well  before  the 
4.')th  (lav  of  a  l)orrow(!r's  (hdiiuiuencv. 

In  the  final  rule,  the  Ourixm  has 
increased  flexibility  around  the; 

.satisfying  the  3H-day  live  contact 
nuiuirement.  As  discuss(Hl  in  more 
detail  in  the  .section-bv-section  analysis 
of  1024.35).  tlu;  final  rule  provides 
.servicins  with  more  flexibility  in 
satisfying  the  live  contact  recinirement 
by  relaxing  the  good  faith  efforts 
.standard  and  allowing  servicers  to 
demonstrate  com])liance  by  providing 
written  or  eUxlronic  communication 
encouraging  borrowers  to  establish  live 
contact  with  their  servicer  and.  if 
approi)riate,  ])roviding  oral,  written,  or 
electronic  information  notifying 
borrowers  that  loss  mitigation  o]gion,s 
may  be  available.  Commentary  al.so 
(!X])lain.s.  in  general,  that  a  servicer  may 
(5xerci.se  ((iasonahle  discretion  in 
(let(;rmining  wheth(!r  informing  a 
l)()rr()W(!r  of  the  availahilitv  of  loss 
mitigation  is  a])pr()])riate  under  tlu; 
circumstances.  This  fhixibility 
minimizes  the  burden  on  small  servicers 
by  not  r(!(iuiring  them  to  send 
information  to  certain  borrowers  when 
th(;y  believe  such  information  would  he 
])remature. 

In  addition,  the  bureau  has 
minimiz(!(l  th(i  burden  by  ])r()vi(Iing 
flexible  re(iuir(!ments  with  re.s])(;ct  to  the 
content  of  the  written  notice,  which  will 
help  accommodate  (jxisting  ])ra(:tice.s, 
and  by  not  r(!(juiring  a  servicer  to 
j)rovi(le  the  written  notice  to  a  borr()W(5r 
more  than  oikx;  during  anv  IBO-day 
])(;ri()(i.  Further,  the  Bureau  is 
p(!rmitting  the  written  notice  to  he 
combiiuid  with  other  disclosures  being 
sent  by  tbe  4.'jtb  day  of  (lelin(|nency. 
which  will  accommodate  exi.sting 
practices.  Finally  tbe  Bureau  is 
])r()vi(ling  model  clau.s(!.s  for  tbe  written 
notice. 

(e)  Continuity  of  Contact 

The  Buniau  believes  that  small 
.servic(!rs  generally  incur  most  of  tbe 
costs  that  would  be  r(!(inire(l  to  complv 
with  tlu!  ])rovi.sion.s  for  continuity  of 
contact.  'I’he  .Small  Entitv 
Re])r(!sentatives  generally  stated  that 
with  their  simdl  staffs,  evervone  had 
access  to  files  and  would  la;  able  to 
assist  borrowers  in  deliiuiuency.  Tbe 
final  ride  r(;(iuire.s  that  servicers 
maintain  policies  and  procednrijs 
reasonably  designed  to.  among  ()tb(;r 
tilings,  ensure  that  servicers  assign 
jiersonnel  to  assist  (lelin()uent  borrowers 
wben  certain  loss  mitigation 


information  is  provided  to  borrowers 
(the  final  rule  allows  servicers  some 
tlexibility  in  (I(!t(;rmining  when  this 
information  should  he  sent  pursuant  to 
S  1024.35)),  hut  in  any  (!vent.  not  later 
than  th(!  4.'ith  day  of  a  borrower’s 
deliiuiuency.  rhiis,  the  final  rule 
minimizes  burden  by  not  re(iidring 
servicers  to  establish  access  lo 
continuitv  of  contact  for  certain 
l)()rr()W(!r.s  who  may  not  re(]uire  this 
a.ssistance.  Additionally,  the  final  rule  is 
modified  to  allow  the  .servicers  to 
terminate  acce.ss  to  continuitv  of  contact 
liersonnel  if  the  borrower  brings  their 
loan  back  to  current  witbout  going 
through  formal  lo.ss  mitigation 
jirocedures. 

(f)  Loss  Mitigation 

The  final  rule  re(iuire.s  .servic(!rs  to 
receive  and  evaluate  loss  mitigation 
apiilicatious  and  appeals.  How(!ver,  the 
final  ride  mitigates  the  cost  of  projierlv 
evaluating  lo.ss  mitigation  a])])lication.s 
and  a])peal.s  through  the  provisions  that 
the  ‘‘ri;a.s()ual)leness"  of  a  servicer’s 
])olicie.s  and  procedures  would  depend 
u])on  the  size  of  the  servicer  and  the 
nature  and  scope  of  its  activities. 

()-2.  Description  of  the  .Steps  tlu;  Agency 
Has  Taken  To  Minimize  Any  Additional 
(lost  of  Credit  for  .Small  Entitiiis 

.Si!cti()n  ()()3((1)  of  the  Rl'  A  r(!(]nires  the 
Bur(;au  to  consult  with  small  entities 
riigarding  the  potential  imjiact  of  the 
proposed  ride  on  the  cost  of  credit  for 
small  entities  and  riilated  matters,  .'j 
IJ..S.C.  ()()3((1).  To  .satisfy  the.se  statutory 
re(]uiremeuts,  the  Bureau  provided 
notification  to  the  Chief  Counsel  on 
A]uil  5),  2012  that  the  Bureau  would 
colliict  the  advice  and  recommendations 
of  the  same  .Small  Entitv 
Representatives  identified  in 
consultation  with  the  Chief  Counsel 
through  the  Small  Business  Review 
Panel  process  concerning  any  projected 
imjiact  of  the  projuisiid  rule  on  the  cost 
of  credit  for  small  entities  as  well  as  any 
significant  alternativixs  to  the  projjosed 
rule  which  accomplish  the  stated 
objectives  of  ajijilicable  statutes  and 
which  minimize  any  in(:ri;a.se  in  the  cost 
of  credit  for  small  entities.  The  Bureau 
sought  the  advice  and  recommendations 
of  the  .Small  Entity  Representatives 
during  the  .Small  Busiiuiss  Riiview  Panel 
outreach  meeting  riJgarding  these  issues 
because,  as  .small  financial  s(!rvice 
providers,  the  .Small  Entity 
Representatives  could  juiivide  valuable 
in])ut  on  any  sneb  iinjiact  related  to  the 
proposed  rule. 

At  the  time  the  Bureau  circulated  the 
.Small  Business  Review  Panel  outreach 
matiirials  to  the  Small  Entitv 
Representatives  in  advance  of  the  .Small 


Business  Review  Panel  outreach 
meeting,  it  had  no  evidence  that  the 
pro])()sals  under  consideration  would 
result  in  an  increase  in  the  cost  of 
business  credit  for  small  entities. 

Instead,  the  summary  of  the  proposals 
stated  that  the  jiroposals  would  ap])ly 
only  to  mortgage  loans  obtained  by 
consumers  primarily  for  personal, 
family,  or  household  purposes  and  the 
jiropo.sals  would  not  ajiply  to  loans 
obtained  primarily  for  business 
])urj)().ses. 

At  the  I’anel  Outreach  Meeting,  the 
Bur(;aii  asked  the  .Small  Entity 
Repre.sentatives  a  .series  of  (pie.stious 
regarding  cost  of  business  credit  i.ssues. 
The  questions  were  focu.sed  on  two 
areas.  First,  the  .Small  Entity 
Re])resentatives  from  commercial  bank.s/ 
.savings  institutions,  credit  unions,  and 
mortgage  companies  were  askiJil 
whether,  and  how  often,  they  extend  to 
their  customers  clo.sed-end  mortgage 
loans  to  be  used  jirimarily  for  personal, 
family,  or  household  ])ur])()se.s  but  that 
are  n.sed  secondarily  to  finance  a  small 
business,  and  whether  the  jirojiosals 
then  mull!!'  consideration  would  result 
in  an  increase  in  their  cu.stomers’  cost 
of  credit.  .Second,  the  Bnniau  in(|uire(l 
as  to  whether,  and  how  often,  the  .Small 
Entitv  Re])resentatives  take  out  clo.sed- 
end.  h()me-seciir(!(l  loans  to  be  used 
])rimarilv  for  jKir.sonal.  fainilv,  or 
lionsebold  purposiis  and  use  tbem 
.secondarilv  to  finance  their  small 
hnsines.ses,  and  whetluir  the  proposals 
under  consideration  would  increase  the 
.Small  Entity  Rijpresentatives’  cost  of 
credit. 

’File  .Small  Entity  Repre.sentatives  had 
few  comments  on  the  impact  on  the  cost 
of  business  credit.  While  they  took  this 
time  to  express  concerns  thal  tlus.se 
regulations  would  increase  their  costs, 
they  said  these  regulations  would  have 
little  to  no  impact  on  the  cost  of 
business  credit.  Wben  asked,  one  .Small 
Entity  Representative  mentioned  that  at 
times  j)eo|)le  may  use  a  bome-secured 
loan  to  finance  a  business,  which  was 
corroborated  by  a  different  .Small  Entity 
Repre.sentative  based  on  his  jiersonal 
experience  with  starting  a  husine.ss. 

In  the  IRFA,  the  Buriiau  a.sked 
interested  parties  to  provide  data  and 
other  factual  information  mgarding  the 
use  of  ])(!rsonal  home-secured  credit  to 
finance  a  business.  'I’he  Bureau  received 
only  one  comment  on  this  i.ssiie.  Fhe 
conunenter  stated  that  more  than  W1 
percent  of  tin;  27.5)  million  small 
l)u.sines.se.s  in  the  United  .Statiis  are 
homii-based  and  close  to  80  ])ercent  of 
small  businesses  file  taxes  as 
individuals.  The  conunenter  further 
.stated  that,  according  to  the  .Small 
Business  Administration.  73.2  percent 
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of  small  l)usine.sses  in  the  United  .States 
are  sole  proprietors.  Thus,  in  some 
instances,  an  increase  in  the  cost  of 
consunuM' credit  is  also  an  increase  in 
the  co.st  of  l)usiness  cnulit.-"* 

The  Bureau  has  taken  numerous  .steps 
to  minimize;  tlie  costs  of  the  rule,  and 
iherefori!  the  im|)act  of  the  rule,  on  the 
cost  of  ceensumer  i:redit  and  th(!  cost  of 
credit  for  small  entities.  The  Bureau 
believes  that  the  small  .service;!' 
e;xe;mptie)n  in  the;  final  rule;  will  cen  er  at 
le;iist  12  pe;re:e;nt  e)f  all  meertgage  le)an.s, 
.sine;e;  this  is  just  the  frae:tie)n  .servie;eel  hy 
e;xempt  insureel  ete;])e).site)rie;s  anel  creel  it 
unie)n.s:  aelelitieenal  le)ans  are  servie:eel  hv 
i;xempt  ne)n-elepe).site)rie;.s.  I'lie  Bureau 
l)e;liev(;s  it  has  alse)  aeliieveel  signifieiant 
e.ejst  reductions  hy  eliminating  the 
re;epure;ment  te)  re;si)e)nel  in  writing  te) 
eenil  asse;rtie)n.s  e)f  error  anel  eeral  reepiests 
for  infe)rmation:  eliminating  the 
e;xi.stene;e  e)f  a  private  right  of  actieen  fe)r 
e:ertain  jireevisions;  preeviding  flexihilitv 
in  the;  ge;neriil  .serviedng  stanehirels 
pre)visie)ns  hv  having  e:e)mj)liane;e 
ele;penel  e)n  the  size,  nature  anel  .se:e)])e;  e)f 
the  ,se;rvie:er's  operatieens:  einel  preevieling 
iielelitiemal  ne;xil)ilitv  in  the  geaieral 
.se;rvie:ing  stanehirels  jireivisions  <mel 
e:e)nlinuity  eif  e:e)ntae:t  preivisieins  hv 
Ixising  thean  em  e)l)je;e:tive;.s.  ('.eimmeenters 
alse)  state;el  that  the;  pre)])oseel 
re;epiire;ment  in  leiss  mitigiitiein  tei 
iele;ntify  e)the;r  se;rvicer,s  with  .senieer  eir 
sul)e)relinate;  liens  wenilel  have;  he;e;n  verv 
e;e).stly.  This  re;eiuire;me;nt  has  l)e;e;n 
e;ntire;ly  reaneiveel  anel  ele)e;.s  ne)t  appe;ar  in 
the  final  rule.  Ne;ve;rthe;le;s.s.  the;  rule  will 
e:e;rtainly  create;  ne;w  erne-time;  anel 
e)nge)ing  exists  fen’  se;rvie;ers.  .S(;rvie;ers 
may  atte;mj)t  te)  re;e;e)ve;r  these:  exists  hv 
incre;a.sing  |)e;naltie;.s  feir  misse;el 
|)ayments  or  either  e;harge;s  eiutsiele  eif 
eiriginatiein,  in  whie:h  e;a.se;  inelivieluals 
who  inexir  the.se  e:harges  may  make; 
mue;h  larger  eine;-time  payments  than 
the;y  elei  now.  Ove;r  time,  however, 
.serviex;rs  may  he  able  to  shift  some  eir 
all  eif  the  exists  to  eiriginators.  All  eif  the; 
aelelitieinal  exists  eif  se;rvie;ing  exiulel  he 
me;t  hy  an  eiriginiition  lea:  eir  an 
ine:re;ment  tei  the;  exist  eif  ea  ealit  eiejuiil  tei 
the  iielelitieinal  exi.st  eif  .servicing 
multiplie;el  hy  the;  e;xj)e;e:te;el  niunher  eif 
ye;iirs  the;  leian  weiulel  he  se;rviex;el.  'I’his 
exi.st  is  like;ly  tei  he  small,  hut  the;  Bure;;m 
reaxignizes  that  it  mav  e:hange  eiver  time 
with  the;  numt)e;r  eif  eleline]ue;nt 
lieirreiweirs. 

The;  im]iae:t  eif  an  ine;re:ase;  in  the;  e-.eist 
eif  meirtgage  leian  .se;rvie:ing  ein  e)the;r 
Ibrms  eif  exinsume;!'  eaealit  that  may  he; 
useel  tei  funel  :i  i)u.sine;s.s.  anel  ein 


-“‘/w /)<ii(r;  comimmicatioii  witti  Tom  Siilliviin. 
li..S.  Oliamtior  (it Oommorco  (Nov.  i;t.  2!)12). 
avaitalile;  at  lill/j://iin  i\  .n>"iil(tlions.f’()v/ 


l)u.sine;.s.s  eaeelit  itself,  wenilel  he;  e;ve;n 
sniiille;!’.  If  ii  le;nele;r  has  meiele;  eiptimal 
(preifit  maximizing)  eleaasieins  in  eine' 
line;  eif  l)u.sine;s.s,  a  e;h:inge;  in  the;  exists 
eif  aneithe;!'  line;  eif  l)u.sine;.s.s  wenilel  neit 
elisrujit  eir  ;ilte;r  the;  eijitiniiil  eleaasieins  in 
the;  first  line;  eif  l)usine;ss  .ih.sent  .seniie; 
shareiel  inputs  eir  platforms  (“eaxnieiniieis 
eif  sexipe;")  eir  e)the;r  imiieirtiint 
inte;rele;pe;nele;neae;.s  that  ;ire;  neit  eilivious 
in  re;garels  tei  ex)nsume;r  eaeelit.  I'liis  is 
eispeeaiilly  e;le;ar  if  the;re;  is  ex)mpe;titie)n 
in  the;  e)the;r  line;  eif  hu.sine;.s.s,  in  this  exi.se 
liusiness  ea’e;elit  !e;nding,  frenn  firms  th;it 
elei  neit  .serviex;  meirtgiige  leiiins  anel 
therefeire  eliel  neit  experienex;  a  exi.st 
ine:re;a.se.  Absent  exillusieni,  firms  that 
eliel  neit  expeaienex;  an  ineae;a.se  in  the; 
exists  hiive  the  ability  anel  the;  inexaitive 
tei  uneler-priex;  any  firm  that  attenijits  tei 
peiss  along  a  exi.st  ine'.re;a.se;. 

In  summary,  the;  Bureau  l)e;lieve.s  tluit 
the;  e;ffe:e;t  eif  the;  meirtgage  se;rvieang  rule: 
on  the  exi.st  of  eaeelit  feir  small  l)usine:.sse:.s 
is  likely  tei  he;  small.  Furthe;r,  this  exi.st 
is  likely  to  he:  e;.spe;eaally  small  feir  the; 
small  husine;s.s  re;lying  ein  a  small 
l)u.sine;.s.s  loan  eir  ex)n.sume;r  ea'e;elit  a|)art 
frenn  a  e:le)se;el-e;nel  meirtgage;  leian. 

IX.  Paperwork  Reeiiiclion  Ae:l 

riie  ex)lle;e;tie)n  eif  infeirmatiein 
exnitiiineiel  in  this  rule,  anel  ide;ntifie;d  as 
sue:!),  h;is  l)e;e;n  sulimitteiel  tei  OMB  feir 
re;vie;w  unele;r  se;e:tiein  3.^()7(el)  eif  the 
Pajie;rweirk  Re;due;tie)n  Ae:l  eif  lOO.'i  (44 
tI..S.(k  3.')()1  rt  s(!(i.)  (P;i]ie;rwe)rk 
Re;elue;tie)n  Ae:t  eir  PRA). 

Neitwith.staneling  anv  e)the;r  jireivision  eif 
the  law.  unde;r  the;  P;ipe;rwe)rk  Re;elue:tiein 
Ae:t.  the  Bureau  mav  neit  ex)nelue;t  eir 
speinseir,  anel  a  person  is  not  reiepiireel  tei 
reispeinel  tei,  an  infeirmatiein  ex)lle;e;tion 
unless  the;  infeirmatiein  ex)lle;e:tie)n 
elisplavs  a  valiel  OMB  exintreil  numl)e;r. 
The:  exintreil  numher  feir  this  exilleiedieni  is 
317()-()()27. 

'fliis  rule;  amenels  12  (]FR  Part  1024 
(Reigulatieni  X).  Reigulation  X  curre;ntlv 
exintains  ex)lle;e:tion.s  eif  infeirmatiein 
ajipreiveel  hy  OMB,  anel  the;  Bureiau’s 
(1MB  exintreil  numl)e;r  feir  Reigulatiein  X  is 
31 7()-()()l().  The;  e:e)lle;e;tion  title;  is:  Re;al 
Estate  .Settlement  Preie:e;elure;s  Ae:t 
(Re;gul;itiem  X)  12  f]k'R  1024. 

()n  .Se;])te;ml)e;r  17,  2012,  neitiex;  eif  the 
propeiseel  rule;  was  iiuhlisheel  in  the; 
Feele;rai  R«;gister  (77  FR  .')7109).  The; 
Bure;au  inviteel  e:ennme;nt  ein:  (1) 

\Vhe;the;r  the;  |)re)])e),se;el  e:olle;e:tie)n  eif 
infeirmatiein  is  ne;e;e;.ssary  feir  the;  preipeir 
]ie;rie)rm;uie:e  eif  the:  Bure;au’s  fune:tie)n.s. 
ine:lueling  whe;the;r  the  infeirmatiein  has 
]ir;ie:tie;;il  utility;  (2)  the;  ae:e:urae:v  eif  the; 
Bure;au’s  e;.stimate;  eif  the;  hurden  eif  the; 
lireijioseel  infeirmatiein  e:e)lle;e:tiein. 
ine:lueling  the  e;e)st  eif  e:e)m|)liane;e;;  (3) 
ways  tei  e;nhane:e  the  ejuality,  utility,  :mei 
e:laritv  eif  the;  infeirmatiein  to  he; 


e:e)lle;e:te;el;  anel  (4)  Wiiys  to  minimize;  the; 
hurele;n  of  infeirmation  ex)lle:e:tie)n  ein 
reispeineients,  ine:hieling  threiugh  the;  use 
eif  auteimateiel  e:e)lle;e:tie)n  te;e:hnie|ue;.s  eir 
othe;r  feirins  of  infeirmation  te;e:hne)le)gy. 
The;  e:e)mme;nt  perioel  feir  the;  preipo.sed 
rule;  with  re;s])e;e:t  tei  the;  preiiieiseel 
infeirmatiein  e;e)lle;e;tieiii  e;xpire;el  on 
Neive;mtie;r  Ki.  2012.  'flu;  Bureau  eliel  iieit 
re;e:e;ive;  any  e;e)mme;nt.s  on  the;  liurelen  eif 
the  prei])eise;el  infeirmiitiein  e:eille;e:tion. 
Heiweiver,  the:  Bureau  eliel  re;e;e;ive; 
eximment  ein  the;  ineire  ge;ne;ral 
e:e)n.side;ration  eif  e:ertain  ceists  in  the 
preijio.seel  Dodel-Frank  Ae:t  .see:tiein  1022 
iinalysis.  This  e:e)mme;nl  is  aelelreis.seel  in 
the;  final  Deielel-Frank  Ae;t  .se;e:tiein  1022 
iinalysis  above. 

The  title;  eif  this  infeirmatiein  e:ollee:tie)n 
is  Meirtgage;  .Servie;ing  Amenelment 
(Re;gulatie)n  X).  The  freeiuene;y  eif 
reispeinse  is  on  occasion.  Theise 
infeirmiitiein  e;eillectiein  reiejiiirements 
benefit  e;e)nsume;rs  anel  wenilel  he: 
inanelateiry.  See  12  ll..S.(k  2001  et  seej. 
Be;e:iiu.se  the  Buri;au  eloes  not  e:olle:e;t  any 
infeirmatiein,  nei  issue  of  exinfieleintialitv 
iirises.  The;  likely  re;.s])einde;nts  wenilel  he 
fe;ele;rally-insure;el  elejieisiteiry  institutieins 
(sue:h  as  e:eimme;re;ial  hanks,  siivings 
liiinks,  anel  e:re;elit  unions)  iinel  non- 
eli;])o.siteiry  institutions  (such  as 
mortgage  brokers.  re;iil  e;state;  invei.stment 
trusts,  private-eepiity  funds,  e,’/e;.)  that 
.se;rvie:e;  consumer  mortgageis.-"' 

llneler  the;  rule:,  the:  Bureau  iie;e:e)unt.s 
for  the  piipe;rwork  liurelen  for 
re;s])eineli;nts  uneler  Reigulatiein  X.  Using 
the;  Bure;au's  lnirde;n  eistimatiein 
me;theideile)gy,  the:  Bureau  believes  the; 
total  e;stimate;el  eine-time;  inelustry 
liurelen  feir  the;  appreixiniiitelv  12.()43 
re;.sponelent.s  sul)jee;t  tei  the;  jireiposeel  rule 
wenilel  he  approximately  37.000  hours 
for  one  time  e:hiinge;.s  and  1.1  milliein 
hours  annually.  The  estimated  liurelens 
in  this  PRA  analysis  reijiresent  averages 
for  all  resjieinelents.  'fhe  Bure;au  ex]ie;e:ts 
that  the  amount  of  time;  reejuireel  tei 
imple;ment  eiie;h  of  the;  e:hanges  fora 
give;n  institution  may  vary  l)ase;el  ein  the; 
size,  comjilexity,  and  prae;tico.s  of  the 
re.sponel(;nt. 

For  purpeises  eif  this  PRA  analysis,  the 
Bureau  estimiite;s  that  the;re  are  11,2.').') 
eleipeisiteiry  institutieins  anel  e:re;elit 
unions  .sul)je;e:t  tei  the  j)re)])o.seel  rule,  anel 
an  aelelitieinal  1.388  non-elejieisiteirv 
institutieins.  Based  ein  dise:u.s.siein.s  with 
inelustry,  the;  Bureiau  assumes  that  all 


'  I'lir  piirposiis  or  lliis  I’KA  iinaly.sis.  rolunMiciis 
to  "crtidilois"  or  “loiutiMs"  sliall  tio  dooniod  to  rolor 
collootivoly  lo  cominorcial  banks,  saviiif^s 
institulioiis.  cnulil  unions,  and  inorl^a<>o  coinpanios 
non-dupository  londius).  imloss  ottionvisu 
slatod.  Moriuivur.  roloroncu  to  "rospondunts"  stiall 
>;(!n(!rall\  moan  all  oaloooriiis  ol  onlilios  idontil'iod 
in  tlio  sontonco  to  wliicli  tliis  loolnolo  is  appondiKl. 
o.xcopi  as  otliorwisi!  slatod  or  ilTlio  conloxt  indicatos 
olhonviso. 
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(Icjpositorv  resjjondonts  exci;])!  for  oik; 
large  entity  and  O.'j  i)er(:ent  of  non- 
depository  respondinits  (and  100 
percent  of  small  non-de])ository 
res|)on(lents)  use  third-i)arty  software 
and  information  technology  vendors, 
tinder  (ixisting  contracts,  vendors  would 
ahsorl)  the  onci-time  software  and 
iidbrmation  tecdinology  costs  associated 
with  complying  with  the  |)ropo.sal  for 
larg(!-  and  medinm-sized  respondents 
hut  not  for  small  res])ondents. 

A.  Inforinatian  (A)llo(:tion  I{(i(iiiir(iiiwnts 

The  Bureau  is  retpdring  six  cdianges  to 
the  information  collection  re(juirements 
in  Regulation  X: 

1.  Provisions  ro^cirding  inoil^ogo 
son'icing  tronsfor  noiicos:  The  Bureau's 
rule  substantially  reduces  the  length 
and  complexity  of  the  mortgage 
.servicing  transfer  notic:e  hut  expands 
coverage  from  closed-end  fir.st-lien 
mortgages  to  closed-end  subordinate- 
lien  mortgages  as  well.  Additional! v,  the 
Bureau’s  rule  im])oses  obligations  on  a 
transferor  servicer  who  receives  a 
misdirected  j)ayment  during  the  (it)  days 
aft(n'  the  effec:tive  date  of  a  translc!!'. 

2.  Provisions  rogarding  tho  piacoinont 
and  torndnotion  of  forcH-piocod 
insnronco,  incinding  tinvo  notions:  The 
Bureau’s  rule  for  force-])laced  insurance 
prohibits  sca  vicers  from  charging  a 
l)orrower  for  force-])laced  insurance 
unless  two  notices  are  provided  to  the 
borrower  hefondiand.  The  first  notice  is 
recpdred  at  least  4.'5  days  before  charging 
the  borrower  for  force-placed  insurance, 
and  the  second  notice  is  ixuiuired  at 
least  l.'i  days  before  charging  a  borrower 
for  force-placetl  insurance.  In  addition 
to  the  two  notices,  the  Bureau  is 
re(|uiring  servicers  to  ])rovide  borrowers 
a  written  notice  before  charging  a 
borrower  for  renewing  or  r(;])lacing 
existing  forc.e-j)lace(l  insurance  on  an 
annual  basis. 

3.  Provisions  regarding  error 
resointion  and  requests  for  information: 
The  Bureau’s  rule  for  error  re.solution 
includes  a  requirement  on  servicers 
generally  to  provide  written 
acknowledgement  of  receipt  of  a  notice 
of  error  and  to  ])rovide  a  written 
re.s])onse  to  the  stated  error,  when  that 
error  was  submitted  in  writing.  The 
Bureau’s  nKpdrements  for  response  to 
information  recinesls  reciuires  servicers 
to  provide  a  written  res])on.se 
acknowledging  receipt  of  an  information 
re(]ue.st  when  that  recpiest  was 
suhmittiHl  in  writing.  Servicers  are  also 
retpdred  to  ])rovide  the  borrower  with 
the  retpie.sted  information  or  a  written 
notification  that  the  information 
retjuested  is  not  available  to  the 
servicer. 


4.  iiecinirements  for  eariy  intervention 
with  deiimjiient  i)orrowers:  The  Burciau’s 
rul(!  recpdres  servicers  to  establish  or 
mak(!  good  faith  (dforts  to  establish  live 
contact  by  the  3()th  day  of  a  borrower’s 
deliiKiuency  and,  if  apj)ropriate. 
prom])tly  notify  borrowers  about  the 
availability  of  loss  mitigation  o])tions.  In 
addition.  .s(!rvic(!rs  must  provide  a 
written  notice  hv  the  4.'ith  day  of  a 
borrower’s  deliiuiuimcv. 

(ienerai  servicing  poiicies, 
procedures,  and  re(]inreinents:  Under 
the  Bureau’s  rule,  servicers  are  recpdred 
to  maintain  ])olicies  and  procculures 
reasonably  clesigned  to  achieve  certain 
objectives  s(;t  forth  in  the  rule.  Further, 
servicers  are  required  to  comj)ly  with 
two  .standard  information  management 
requirements,  including  a  nHjuirement 
that  servicers  retain  documents  with 
respect  to  the  servicing  of  a  mortgage 
loan  until  one  year  after  a  mortgage  loan 
is  paid  in  full  or  .servicing  for  a  mortgage 
loan  is  transferred. 

(i.  iie(jnireinents  regarding  loss 
mitigation:  Under  the  Bunum’s  rule, 
servicers  are  retjuinul  to  follow  certain 
])rocedure,s  when  (!valuating  lo.ss 
mitigation  ajjplications,  including  (1) 
providing  a  notice  telling  the  borrower 
that  the  lo.ss  mitigation  application  was 
received  and  whether  or  not  the 
application  is  complete.  (2)  providing  a 
notice  telling  the  l)orrow(;r  if  the  lo.ss 
mitigation  is  ap])rov(!d,  or  denied  (and. 
for  denials  of  loan  modification 
recpiests,  a  more  detailed  notice  of  the 
sj)ecific  rea.son  for  dcmial  and  appeal 
rights),  and  (3)  providing  a  notice  of  the 
aj)j)(!al  determination. 

B.  Amdysis  of  the  Bnrean's  information 
Collection  Beqairements 

1.  Mortgage  Servicing  Transfers 

'file  Bureau’s  rule  substantially 
reduces  the  length  and  complexity  of 
the  mortgage  servicing  transfer  notice 
hut  expands  coverage  to  closed-end 
second  lien  mortgages,  in  addition  to 
closed-end  fir.st-lien  mortgages. 
Additionallv.  the  Bureau’s  rule  impo.ses 
obligations  on  a  transferor  servicer  who 
receives  a  misdirected  paynumt  during 
the  (it)  days  after  the  effective  date  of  a 
transfer. 

Uurnaitlv,  lenders  an;  rcupiired  to 
notify  closed-end  first  lien  borrowers  at 
origination  whetlua’  their  loan  may  he 
sold  and  the  servicing  transferred.  U])on 
anv  mortgage  transfer,  the  transferor 
servicer  is  retpiinal  to  j)rovide  written 


A  (li!l:iil(!(l  aiiiilvsis  (il  llio  hunlon.s  niul  costs 
(l(\scril)(‘(l  ill  this  section  can  ho  tound  in  the 
I’apcru'oik  Kcduction  Act  .Sii|)|)oitin”  .Statement 
that  corresponds  witli  tliis  final  rule.  'I'he 
.Snpportina  .Statement  is  available  at 
innc.re^in/o.aov. 


notice  to  the  borrower  notifving  them  of 
the  transfer,  while  the  transferee 
.servicer  is  rtapiired  to  ])rovide 
notification  to  tin;  borrower  that  it  will 
service  the  borrower’s  mortgage.  The 
Bureiiu’s  jtrovision  suhstantiallv  reduces 
the  length  and  com])lexitv  of  the 
existing  mortgage  servicing  tnmsfer 
disclosure.  The  Bureau  is  tixpanding 
coverage  from  closed-end  fir.st-lien 
mortgages  to  also  include  clo.sed-end 
second  lien  mortgages. 

All  respondtmts  will  have  a  one-time 
burden  under  this  requirement 
associated  with  reviewing  the 
regnlation.  Uertain  respondents  will 
have  one-time  burden  in  hours  or 
vendor  costs  from  creating  software  and 
iidbrmation  technology  capabilitv  to 
produce  the  new  disclosure.  The  Bureau 
estimates  this  one-time  burden  to  he  31) 
minutes  and  SbO,  on  average,  for  each 
respondent. 

Certain  Bureau  respondents  will  have 
ongoing  burden  in  hours  or  vendor  costs 
associated  with  the  information 
technology  used  in  producing  the 
disclosure.  All  Bureau  res]jondents  will 
have  ongoing  vendor  costs  associated 
with  distributing  (e.g.,  mailing)  the 
disclosure.  The  Bureau  estimates  this 
ongoing  burden  to  he  two  hours  and 
.S21{),  on  average,  for  each  res])ondent. 

2.  Force-Blaced  Insurance  Di.sclosures 

The  Bureau’s  rule  for  force-|)laced 
insurance  ])rohil)its  servicers  from 
charging  a  borrower  for  force-placed 
insurance  inde.ss  two  notices  are 
provided  to  the  borrower  beforehand. 
The  first  notice  is  reijuired  at  least  4.'j 
days  before  a  borrower  is  charged  for 
forc.e-])laced  in.snrance.  and  the  .second 
notice  is  reipiired  at  least  l.'i  davs  before 
a  borrower  is  charged  for  force-placed 
insurance.  In  addition  to  the  two 
notices,  the  Bureau  requires  servicers  to 
provide  borrowers  a  written  notice 
before  charging  a  borrower  for  renewing 
or  replacing  existing  force-])laced 
insurance  on  an  annual  basis. 

The  Bureau  understands  that  the 
recpiirement  that  servicers  jirovide 
borrowers  with  two  written  notices 
]jrior  to  charging  borrowers  for  force- 
placed  in.snrance  reflects  common 
practices  (/.e..  “usual  and  cu.stomarv’’ 
business  jiractices)  todav  for  the 
majority  of  mortgage  servicers. 

However,  the  Bureau  understands  that 
the  reijuirement  that  servicers  ])rovide  a 
written  notice  jirior  to  charging 
borrowers  for  the  renewal  or 
replacement  of  existing  force-place 
insurance  does  not  rellect  common 
])ractices. 


Dolhir  ri»un!s  ani  vcmihir  co.sts  and  do  not 
inciudo  till!  dollar  value  of  hiird(!n  hours. 
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All  respondents  will  have  a  one-time 
burden  under  this  nuiuinMnent 
associated  with  reviewing  the 
uigulation.  (Certain  respondents  will 
hav(!  on(!-tiin(!  burden  in  hours  or 
ven(h)r  costs  Ironi  cuiating  software  and 
information  l(!chnology  capability  to 
produce  the  new  renmval  disclosure. 
Further,  whih;  the  Hureau  considers 
borrower  notifications  of  force-placed 
insurance  prior  to  placement  as  the 
normal  conr.sc;  of  business,  institutions 
may  .still  have  to  incur  one-time  costs 
as.sociat(ul  with  modifying  their  (ixisting 
disclosures  to  com|)ly  with  the  Bureau's 
jH'oposed  disclosure  provisions.  As  a 
result,  the  Buniau's  oiui-time  burden 
incorporates  these  co.sts.  The  Bureau 
estimates  this  one-time  burden  to  he  4.'j 
minutes  and  St)().  on  average,  for  each 
respondent.-”^ 

Certain  respomUmts  will  have 
ongoing  burden  in  hours  or  vcmdor  co.sts 
associated  with  the  information 
technology  used  in  producing  the 
di.sclosure.  All  uispondents  will  have 
ongoing  vcmdor  co.sts  a.ssociated  with 
dislrihuting  (e.g..  mailing)  the  nmewal 
(lisclosun!.  The  Bun^au  estimat(!s  this 
ongoing  burden  to  he  1.')  minut(;s  and 
S24,  on  average;,  for  each  respondent. 

3.  Error  Re.solulion  and  Re(pi(;st.s  for 
Information 

The  Bureau's  reeiuirements  for  error 
n;.solulion  and  r(;(iuests  for  information 
will  reepure  writt(;n  acknowl(;dgement 
of  r(;c(;iving  a  written  notice  of  (;rror  or 
an  information  reepiest.  written 
notification  of  corr(;ction  of  (;rror.  and 
oral  or  written  provision  of  the 
information  recpie.sted  hv  the  borrower 
ora  written  notification  that  the 
information  recpie.sted  is  not  available  to 
the  servicer,  and  an  internal  record  of 
engagiiment  with  the  borrower,  which 
are  forms  of  information  collection.  All 
respondents  will  have  a  one-time 
burden  under  this  reepiirement 
associated  with  reviewing  the  regulation 
of  one  hour  jier  respondent. 

Respondents  will  have  ongoing 
burden  in  hours  and/or  vemlor  costs 
associated  with  the  information 
technology  us(;d  in  producing  the 
disclosure.  All  res])ondents  will  have 
ongoing  vendor  costs  a.ssociated  with 
distributing  (e.g..  mailing)  the  disclosure 
and  some  will  have  production  costs 
a.ssociated  with  the  new  disclosure.  The 
Bureau  estimates  this  ongoing  burden  to 
he  8  hours  and  SI  3,  on  average,  for  each 
resjiondent. 

-"^Dolhir  li}*uri!s  iin;  vendor  costs  and  do  not 
include;  llu;  dollar  valiu;  ol  hurdon  hours. 


4.  Early  Intervention  With  Delinepient 
Borrowers 

An  information  collection  will  he 
created  hy  the  Bureau's  reepiirement  to 
niepiire  servicers  to  establish  or  make 
good  faith  efforts  to  establish  live 
contact  by  tin;  3(ilh  day  of  a  borrower's 
deliiupKincy  and,  if  approjiriate. 

])romptly  notify  borrowers  about  the 
availability  of  loss  mitigation  options.  In 
addition,  servicers  must  provide  a 
written  notice  by  the  4.^)th  day  of  a 
borrow(;r's  deliiupiency.  Most 
respondents  curr(;ntly  ])rovide  some 
form  of  delin(pi(;ncy  notice,  and  thus 
the  ex])en.ses  associated  with  this 
information  collection  an;  from  the  one- 
time  costs  to  incor|)orate  the  Bureau's 
n;quired  information. 

Fannie  Mac;.  Freddie  Mac,  FHA,  and 
the  VA  gen(;rally  recommend  that  all 
institutions  that  service  any  of  their 
guarant(;ed  mortgages  ])(;rform  duties 
similar  to  those;  .set  forth  in  the  Bur(;au's 
provisions  regarding  (;arly  int(;rvention 
with  d(;lin(pi(;nt  borrowers;  the  Bureau 
(;stimat(;s  that  80  p(;rc(;nt  of  outstanding 
mortgages  are  guarant(;ed  by  one  of 
the.se  institutions.  The  Bur(;au  estimates 
that  7.')  p(;rc(;nl  of  loans  that  are  not 
guarante(;d  by  one  of  tb(;s(;  institutions 
an;  .s(;rvic(;d  bv  a  service;!'  Ihiit  is 
e:urre;nlly  providing  ele;linepie;ne:v  ne)tie:e;.s 
that  would  e;e)mply  with  the;  jn'ojjo.sal. 
The;  Bure;<iu  e;.stimate;.s  the;  one-time; 
burde;n  le)  be;  0.4  bonrs,  een  ave;rage;.  ie)r 
e;;ie:b  institeitie)n.  I'be;  Bure;au  e;stimiite;s 
the  e)nge)ing  beirde;n  te;  be;  45  minute;s 
iinel  .Si.  on  average;  ie)r  e;<ie:b  re;spe)nde;nt. 

.'i.  (Je;ne;ral  .Se;rvie:ing  Bolie;ie;s 
Broe:e;dure;s.  and  Re;epiire;me;nts 

The;  final  rede;  me)elifie;s  the 
re;e;orelke;e;])ing  re;e]uire;me;nts  impe)se;d  een 
servie;e;r.s.  As  diseaisseel  abeeve  in  part  V. 
the;  final  rule;  re;e]uire;.s  .se;rvice;rs  to  re;taln 
re;e:e)rels  that  ele)e:ume;nt  actions  taken 
with  respe;e;t  te)  a  borrower's  meertgage 
leean  ae;e;ount  emtil  e)ne;  ye;ar  after  a 
me)rtgage;  loan  is  ])aiel  in  full  e)i  se;rvicing 
e)f  a  meertgage  loan  is  transfe;rre;d  to  a 
seie;e;e;.sse)r  .servie;e;r.  This  re;e:e)relke;e;ping 
n;epiire;me;nt  re;plae;e;s  tbe;  systeans  e)f 
re;e:e)relke;e;ping  .se;t  forth  in  eairrent 

1 024.1 7(/),  whie:h  n;epiire;s  se;rvie:e;rs  to 
re;tain  c;o])ie;.s  of  de)eaune;nts  re;l:ite;el  te) 
borreewer  e;sea’e)w  iie;ea)unts  for  five;  ve;ars 
afte;r  tbe;  se;rvie:e;r  hist  se;rviea;el  tbe; 
e;.se:row  ae:e:e)unt.  .Se^e;  pint  V  abe)ve;. 
se;ction-by-.se;e:tie)n  .inalysis  e)f 
t?§1024.l'7(/)  and  1024.38(c)(1). 

The;  Bure;au  be;lie;ve;s  that  any  burele;n 
a.sse)e;i<ite;d  with  the;  fimil  reile;'s 
re;e:e)relke;e;])ing  re;epiire;me;nt  will  be; 
minimal  eer  e/e^  minimis,  llneler  eairre;nt 
rules,  se;rvie:e;rs  mu.st  re;tain  re;e:orels 
relateel  to  borrowe;!'  eseaeew  ae:e:ounts 
until  five;  ye;ars  after  the  servie:er  last 


se;rviea;el  the  e;.se:re)W  aexaennt,  whie;h  is 
likely  te)  be;  e:le)se;  in  time;  te)  when  a 
mortg!!ge  le)an  is  paid  in  full  or  se;rvie;ing 
of  <1  me)rtgage;  loan  is  Iransferreel  to  a 
seie;e;e;sse)r  .se;rvie:e;r.  The;  final  rule 
sluertens  the;  re;te;ntion  i)e;rioel  lor  theese; 
re;ea)rds  by  four  ye;ars,  as  tbe;  re;te;ntie)u 
pe;rioel  .set  feerth  in  the;  final  rule;  e;nds 
one;  yeariifter  a  mortgage;  loan  is  paiel  in 
full  or  servieang  e)f  ii  mortgage;  loan  is 
tr;msfe;rre;el  te)  a  .seieaa;ssor  .se;rvie;e;r. 
Howe;ve;r,  the;  final  reile;  re;epiire;s 
.se;rvie:e;rs  te)  retain  eielelitional  re;e:e)rds. 
s])e;e:ifie:ally  re;ea)rels  that  ele)eaune;nt 
ae:lie)ns  teikeai  with  re;spe;e:t  te)  a 
borre)wer's  mortg.ige;  le)an  ae:e;e)unt.  .Sinea; 
the;  le;ngth  e)f  a  meertgage  leean  variexs,  for 
e;xample.  the;  average;  life;  of  a  meertgage; 
le)<ui  is  eairrently  less  than  5  yeairs,  the 
length  of  the;  re;te;ntie)n  ])e;riod  re;epiire;el 
by  the;  final  rule  will  eliffe;r  de;j)e;neling 
on  inelivielual  cire:um.stanc;es  anel  earn  be 
;!s  sheert  :is  one;  ye;ar. 

The;  Beireau  unele;rstanels  that  .se;rvie;e;rs 
in  the  eerdinarv  e;e)ur.se;  of  bu.sine;.s.s  retain 
be)th  the;  re;e:e)rels  re;late;d  te)  e;se;re)w 
iie:e;ounts  that  se;rvie;e;rs  are;  re;epiire;el  te) 
re;tain  bv  e:urre;nt  rule;s  and  the; 
adelitional  re;e;e)rels  that  the;  final  reile; 
re;epiire;s  se;rvie;e;rs  te)  retain  (i.n.  re;c;ords 
that  eloe:ume;nt  aedions  taken  with 
re;sj)e;e:t  te)  a  borrowe;r's  mortgiige;  loiin 
;ie:e;e)unt)  for  the;  life;  of  a  meertgage;  loan. 
rhe;re;fe)re;,  anv  burden  e:re;ate;d  bv  the; 
fin.'il  rule;  not  subje;e:t  to  e:urre;nt  beisine.ss 
prae;tice;s  is  limite;el  to  any  ine:re;me;utal 
e:e)sts  of  retaining  leer  eene;  adelitional  ye;;ir 
any  re;e:e)rds  that  de)e:ume;nt  eictieens  tiiken 
with  re;sj)e;e:t  te)  a  be)rre)we;r's  me)rtgage; 
le)an  ae:e;ount  that  ii  se;rvie:e;r  is  ne)t 
e:urre;ntly  re;cpiire;el  te)  retain.  This  burden 
is  mitigate;el  by  the  re;due:tie)n  in  the; 
.steerage;  e:e)sts  eef  doeannents  re;late;d  to 
e;se:re)w  ae:ce)unts  due  to  the;  reeluedion  of 
the;  r(;epiire;el  re;te;ntie)n  jeerioel  for  tho.se; 
eloeaunents  by  feeur  ye;ars.  In  aeldition, 
the  final  rule;  e:larifie;.s  that  .se;rviea;r.s 
nt;e;el  not  maintain  aedual  pa])e;r  e:o])ie;s 
e)f  the  re;cpiire;el  ree;ords  and  may  satisfy 
the  re;(piireme;nt  through  a  e:ontrac:tual 
right  to  aeaa;ss  re;ea)rels  posse;sse;d  bv 
another  entity.  .S’ee  eaemment  38(e;)(l)-l. 
This  further  re;due:e;s  any  burelen 
assoeaated  with  the  final  rule. 

{).  Leess  Mitigation 

Under  the;  Bure;au's  rule,  .se;rviea;rs  are; 
re;epiire;d  to  feelleew  ea;rtain  pre)ea;elure;s 
whe;n  e;valuating  leess  mitigatie)n 
applie:ations,  inedueling  (1)  provieling  a 
neetica;  telling  the;  borrower  that  the  leess 
mitigatieen  ajeplieaition  was  re;ea;ive;el, 
and  whe;the;r  eer  ne)t  the  a])])lie:ation  is 
eaemplele;  (2)  |)roviding  a  neetiea;  telling 
the;  beerrower  if  the;  leiss  mitigation  is 
approveel,  eer  denieel  (anel,  ibr  elenials  e)f 
le)an  moelifieaitie)!!  reepiests,  a  meere; 
detailed  neitiea;  e)f  the  spe;e:ifie:  reason  fe)r 
denial  anel  appe;al  rights),  and,  (3)  if 
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neces.sarv  jnoviding  a  notice  ol  the 
a])])eal  determination. 

Tlie  loss  mitigation  ])rovision  will 
create  an  inlormation  collection  by 
nuiniring  servicers  to  notitv  borrowers 
who  submit  loss  mitigation 
a])j)lication.s.  S(!rvic(;rs  may  b(!  re(|uired 
to  send  up  to  tbre(!  notices  |)er  loss 
mitigation  ai)])lication.  l^’or  incom])lete 
a])plii:ations.  .servicers  will  be;  reciuired 
to  nolily  the  borrower  that  tlunr 


a])plication  is  incom|)lete  and  explain 
the  steps  needed  to  com|)lete  the 
application,  b’or  c.omplete  a])])lications. 
the  servicer  is  retpiired  to  notitv  the 
borrower  the  complete  ajjplication  has 
be(!n  receivaul.  and  to  notify  the 
borrow(!r  of  tlnar  d(!ci.sion. 

All  respondents  will  have  a  one-time 
burden  under  this  rcxiniremenl 
associated  with  niviinving  the 
regulation,  (’.ertain  res])ondents  will 


have  one-time  burden  in  hours  or  | 

vendor  costs  from  creating  .software  and  P 

information  technology  costs  associated  E 

with  changes  in  the  payoff  statement  [ 

disclosure.  The  Bureau  estimates  this  p 

one-time  burden  to  he  1.4  hours,  on  ■ 

average,  for  each  respondent.  The 
Bur(!au  estimates  the  ongoing  burden  to 
h(!  928  hours  and  .Sl,57.'i.  on  average,  for 
each  respondent. 

B.  Siimnuny  ol  Biirdan  Hours 


Disclosures 

Hours 

Total 

Total 

RerpoGideBt^ 

Per 

burden  per 

burden 

vendor 

Respondent 

disclosure 

hours 

costs 

Ongotrsz: 

Acetic*  S^rvi-ie  Trifi3i’'a' 

*'35 

C.oCo 

2'’,S6i 

2, 639. "^66 

3.262 

309, D2C 

Error  R^-olrtior.  a'  K.'zSjzcnii  to 

11.642 

-5 

C.17C. 

■ 

*62,642 

Early  intr-.^eriticr! 

3  I 

G  253 

~.9H- 

9,C-'0 

Lo  ii-  Mitijadon 

3,474 

V  i7C 

949.847 

1,510,942 

On%-Tiirie; 

-NDtl'Cs  Ct  .>iCt  t£3:Er  a 

•  ^ 

- 

G-3S^7if.24 

5.0  CO 

For:  Inioraii-r? 

:2.642 

C. 73621 32 

^  j  ^  V 

i  '  0.sW  -Jc 

Error  E.r-ick-ticn  0:  R.^-syciire  to  iGqo-j'ist 

3  2. ■64  2 

1 

:  CSi'5-56 

A 

Eailv 

- 

.-V  . 

Lc-ii  Ivlitization 

•  4  -J  -i 

Totals  may  not  he  (ixact  due  to 
rounding. 

Between  the  proposed  and  final  rule 
the  Bureau  imj)rov(!d  its  methodologv 
for  estimating  the  average  unpaid 
l)rincipal  balance  of  outstanding 
mortgages.  In  addition,  the  Bureau 
uj)dated  the  institution  counts  from 
2010  year-end  to  2011  year-end  figures. 

List  of  Subjects  in  12  (iFR  Part  1024 

Condominiums,  (’.onsnmer  jn’otection. 
Mousing,  Insurance,  Mortgage  servicing. 
Mortgagees,  Mortgages,  Reporting  and 
r(!Cordkee])ing  recpiirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
])reamhle,  the  Bureau  amends  12  Cl'K 
part  1024  as  follows: 

PART  1024— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 
(REGULATION  X) 

■  1 .  The  authority  citation  for  part  1 024 
is  revised  to  read  as  follows: 

Aulhorily:  12  ll.S.C:.  2()()3-2(i().5.  2007. 
2000.  2017.  5.512.  55:i2.  5581. 


Subpart  A — General 

■  2.  .Sections  1024.1  through  1024. .5  are 
designated  as  suhpart  A  under  the 
heacling.set  forth  above. 

■  3.  .Section  1024.2(h)  is  amended  by 
revising  the  definitions  for  “Federally 
related  mortgage  loan”  or  “mortgage 
loan,"  “Mortgage  broker,”  “Origination 
service,”  “Public  Guidance 
Doc.uments,”  “.Servicer.”  and 
“.Servicing,"  to  read  as  follows: 

§1024.2  Definitions. 

***** 

(h)  *  *  * 

Fodorolly  rolalod  inort<’ago  loan 
means: 

(1)  Anv  loan  (other  than  temi)orarv 
financing,  such  as  a  con.strnction  loan): 

(i)  That  is  secured  by  a  first  or 
subordinate  lien  on  residential  real 
pro]K!rtv,  including  a  r(!financing  of  any 
secured  loan  on  residential  real 
])ropertv,  upon  which  there  is  either: 

(A)  l.ocatiul  or,  following  settlement, 
will  he  constructed  using  jiroceeds  of 
the  loan,  a  structure  or  structures 
(hisigned  ])rincipally  for  occupancy  of 
from  one  to  four  families  (including 
individual  units  of  condominiums  and 


cooperatives  and  including  any  relateil 
interests,  such  as  a  shan;  in  the 
cooperative  or  right  to  occu])ancy  of  the 
unit);  or 

(B)  Located  or,  following  .settlement, 
will  he  placed  using  proceeds  of  the 
loan,  a  manufactured  home;  and 
(ii)  For  which  one  of  the  following 
paragraphs  applies.  The  loan; 

(A)  Is  made  in  whole  or  in  part  hv  any 
lender  that  is  either  regulated  by  or 
whose  dejjosits  or  accounts  are  insured 
by  any  agency  of  the  Feihiral 
Ciovernment; 

(B)  Is  made  in  whole  or  in  jjart,  or  is 
insured,  guaranteed.  su])plemented,  or 
assisted  in  any  way; 

(7)  By  the  .Secretarv  of  the  D(!j)artment 
of  Housing  and  Urban  Development 
(HUD)  or  anv  other  officer  or  agency  of 
the  Federal  Government;  or 

(2)  Under  or  in  connection  with  a 
housing  or  urban  develo})ment  program 
administered  hv  the  .Secretarv  of  MUD  or 
a  housing  or  related  program 
administered  by  any  other  officer  or 
agency  of  the  Federal  Government; 

((i)  is  intended  to  he  sold  by  the 
originating  lender  to  the  Federal 
National  Mortgage  Association,  the 
Government  National  Mortgage 
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As.so(:iation.  tlie  Federal  Home  I,oan 
Mortgage  Corporation  (or  its  successors), 
ora  linancial  institution  from  which  the 
loan  is  to  he  jmrchased  hy  the  Federal 
Home  Loan  Mortgage  Cor|)orat ion  (or  its 
successors); 

(D)  Is  made  in  whole  or  in  |)art  hy  a 
“creditor,”  as  defined  in  section  l()3(g) 
of  th(i  (ionsnmer  (iredit  Frotection  Act 
(l.'l  U.S.C.  1(in2(g)),  that  makes  or 
invests  in  residential  nial  estate  loans 
aggitJgating  more  than  .SI  .OOO.OOU  per 
year.  For  purposes  of  this  definition,  the 
term  “creditor"  do(!s  not  include  anv 
agcmcy  or  in.strnmentality  of  any  State, 
and  the  term  “residential  real  estate 
loan"  means  any  loan  secured  by 
Hisidential  real  j)roperty.  including 
.single-family  and  mnltifamily 
msidential  property: 

(K)  Is  originated  either  hy  a  dealer  or. 
if  the  obligation  is  to  he  assigned  to  anv 
maker  of  mortgage  loans  specified  in 
paragraphs  (1)(ii)(A)  through  (D)  of  this 
definition,  hy  a  mortgage  broker:  or 

(F)  Is  the  subject  of  a  honu;  etpiitv 
conversion  mortgage,  akso  fre(|nently 
calhid  a  “reverse  mortgage.”  issued  hv 
any  maker  of  mortgage  loans  specified 
in  paragra|)hs  (1)(ii)(A)  through  (D)  of 
this  derinition. 

(2)  Any  in.stallment  sales  contract, 
land  contract,  or  ce)ntract  for  deed  on 
oth(!rwis(!  (jiialifying  riisidential 
j)roperty  is  a  federally  related  mortgage 
loan  if  the  contract  is  funded  in  whole 
or  in  j)art  hv  prociHuls  of  a  h)an  made 
by  anv  maker  of  mortgage;  leians 
spe;e:ifie;el  in  paragra])bs  (1)(ii)  (A) 
tbreengh  (H)  of  this  eh;finitie)n. 

(.3)  If  the;  re;sieiential  re;al  ])re)j)erty 
se;e;nring  a  meertgage  h)an  is  ne)t  h)e:ate;el 
in  a  State;,  the;  h)an  is  ne)t  a  feelerally 
relate;el  meertgage  h)an. 

it  *  *  *  * 

broker  me;ans  a  i)e;rson 
(e)the;r  than  an  e;mph)ye;e;  e)f  a  h;nele;r) 
that  re;neh;rs  eeriginatiem  servie:e;s  anel 
se;r\'e;s  as  an  inte;rme;eliary  be;twee;n  a 
be)rre)we;r  anel  a  leneler  in  a  transae:tie)n 
inve)lving  a  feelerally  re;late;el  mortgage; 
h)an,  ine:lneling  sne:h  a  pe;r.son  that 
e:h).se;s  the;  h)an  in  its  e)wn  name;  in  a 
tabh;-fnnefe;ei  transae;tion. 

it  A  it  it  it 

Origiiuiiion  senice  me;ans  any  se;rvie;e; 
inve)lve;ei  in  the;  e:re;atie)n  e)f  a  fe;ele;rallv 
re;late;el  me)rtgage;  h)an.  ine:lneling  but  neet 
limiteel  te;  the;  taking  e)f  the;  h)an 
a])])lie:atie)n,  hean  pre)e;e;ssing.  the; 
nneierwriting  anel  fnneling  e)f  the;  h)an. 
anel  the;  pre)e;e;.ssing  anel  aelministrative; 
se;rvie:e;s  re;e|nire;el  te;  perfeerm  the;.se 
fnnetiems. 

it  it  it  it  it 

Puhlic  (Guidance  Documents  means 
Federal  Re;gister  eh)e:nments  aeh)pte;el  e)r 
pid)Iishe;el,  that  the  Bnre;an  may  amenei 


fre)m  time-tevtime;  by  pnblie:atie)n  in  the; 
Federal  Re;gister.  The;se;  eh)e:nme;nts  are 
alse)  available  freem  the  Hnre;an.  Re;e]ne;sts 
leer  e;e)pie;s  eef  Pnblie:  Cnielaneie; 

He)e:nme;nts  sbeeidel  be;  elire;e:te;el  te;  the; 
As.se)e:iate;  I)ire;e:te)r,  Re;se;are:h,  Markets, 
anel  Re;gnlatie)ns.  Bnre;an  e)f  t',e)nsnme;r 
Finane;i;il  lh-e)te;e;tie)n.  1700  C  Stre;e;t  NVV.. 
Washingteen,  IXi  20.^).'>2. 

it  it  *  it  it 

.S’e.Ti'/ce;/’ nu;ans  a  pe;rse)n  re;spe)nsibh: 
fe)r  the  .se;rvie:ing  e)f  a  feelerally  re;late;el 
meertgage  hean  (ine:lneling  the;  perse)n 
wIk)  makes  e)r  lu)hls  such  h)an  if  sne:b 
])erse)n  alse;  .se;rvie;e;s  the;  h)an).  The  te;rm 
eh)e;s  ne)t  ine;lneh;: 

(1)  The;  Feeleral  De;pe)sit  lnsnr<me:e 
Corpe)ratie)n  (FDK'.),  in  e:e)nne;e:tie)n  with 
asse;ts  ae:einire;el.  a.ssigne;el.  se)lel.  eer 
transfe;rre;el  j)nrsnant  te;  .se;e:tie)n  1.3(e:)  eif 
the;  Federal  Depeesit  Insnrane:e;  Ae;t  e)r  as 
re;e:eiver  e)r  e:e)nse;rvate)r  e)f  an  insnreel 
elei)e)site)rv  institution; 

(2)  The;  Natieenal  Cre;elit  Uniejii 
Aelministratie)!!  (NCIIA),  in  e:e)nne;e:tie)n 
with  cisse;ts  ae:e|nire;el,  assigneel,  .se)lel.  e)r 
transfe;rre;el  pursuant  to  .se;e;tie)n  208  e)f 
the;  k'eeleral  Cre;elit  llnie)n  Ae:t  e)r  as 
e:e)n.se;rvate)r  e)r  lie|nieiating  ageait  e)f  an 
insnre;el  e:re;eiit  nnie)n;  anel 

(3)  The;  Fe;ele;ral  National  Me)rtgage; 
(]e)rpe)ratie)n  (FNMA):  tlie;  Fe;ele;ral  He)me; 
Le)an  Me)rtgage;  (]e)r])e)ratie)n  (Fre;elelie; 
Mae:):  the  FDIC:  HUD,  ine;lneling  the 
(k)ve;rnme;nt  Natieenal  Mortgage 
As.se)e:iatie)n  (CNMA)  anel  the;  Feeleral 
Heensing  Aebninistralie)n  (FHA) 
(ine;lneling  e:ase;s  in  wbie:h  a  me)rtgage 
insnre;el  nnele;r  the;  Natie)nal  He)nsing  Ae:t 
(12  ll.S.Ci.  1701  el  se(i.)  is  a.ssigneel  te; 
HUD):  the  NCUA;  the  Farm  ,Servie:e; 
Age;ne;y:  anel  the;  De;partme;nt  e)f  Veterans 
Affairs  (YA).  in  any  e;ase  in  whie;h  the; 
a.ssignmeait,  sale,  e)r  transfer  of  the 
se;rvie:ing  of  the  feele;rallv  related 
meertgage  leean  is  |)re;e:e;eleel  by 
termination  of  the;  e;ontrae:t  fe)r  se;rvie:ing 
the  leian  fe)r  e;anse,  ce)mme;ne;enu;nt  of 
])reK;e;edings  fe)r  bankrnpte  y  e)f  the 
se;rvie;e;r,  e:e)mme;nceme;nt  e)f  pre)e:e;e;elings 
by  the;  FDIC  for  e:onse;rvate)rshij)  ea' 
re;e;e;ive;rship  e)f  the;  se;rvie:e;r  (e)r  an  entity 
by  whie;b  the  se;rvie:e;r  is  e)wne;el  e)r 
e:e)ntre)lle;el),  or  e:e)mme;ne:e;me;nt  e)f 
j)re)e:e;e;elings  by  the;  NCUA  fe)r 
appe)intme;nt  e)f  a  e:e)nse;rvale)r  eer 
lieinielating  agent  e)f  the;  se;rvie:e;r  (e)r  an 
e;ntity  by  whie:h  the;  .se;rvie;e;r  is  e)wne;el  eer 
e:e)ntre)lle;el). 

Servicing  means  re;e:e;iving  anv 
se:he;einle;el  ])e;rie)elie;  ])ayme;nts  frean  a 
be)rre)we;r  ])nrsnant  te;  the;  te;rms  e)f  any 
fe;eie;rallv  re;late;el  mea  tgage  loan, 
inclneling  ame)nnts  lea'  e;se.row  ae;e:e)nnts 
nnele;r  .se;e:tie)n  10  of  RFSPA  (12  U..S.Ci. 
2000),  anel  making  the;  payments  te;  the 
e)wne;r  e)f  the;  le)an  e)r  e)ther  thirel  j)arlie;s 
of  prine:ipal  anel  interest  ;mel  sne;h  eether 


payme;nts  with  re;si)e:e:t  to  the  ame)nnts 
re;e;e;ive;el  fre)m  the;  be)rre)we;r  as  may  be; 
re;einire;el  pursuant  te;  the;  terms  e)f  the 
me)rtgage;  se;rvie:ing  leean  ele)e:nme;nts  ea' 
.se;rvie:ing  e:e)nlrae:t.  In  the;  e:a.se;  e)f  a  he)me; 
(;einity  e:e)nversie)n  me)rtgage;  e)r  re;ve;rse 
me)rtgage;  as  re;fe;rene:eel  in  this  .se;e:tie)n. 
servie;ing  ine:lnele;s  making  ])ayments  te; 
the;  be)rre)wer. 

***** 

■  4.  Se;e:tie)n  1024.3  is  re;vise;el  te;  re;ael  as 
fe)lle)ws: 

§1024.3  E-Sign  applicability. 

The  elise:le)snre;s  re;e]nire;el  by  this  part 
may  be  pre)viele;el  in  e;le;e:tre)nie;  feerm, 
snbje;e:t  te;  e:e)mpliane:e  with  the 
e:onsnme;r  e:e)nse;nt  anel  e)ther  applie:able; 
])re)visie)ns  e)f  the;  Ele;ctre)nie:  Signatures 
in  Global  anel  Natieenal  Comme;re:e;  Ae:t 
(FvSign  Ae;t)  (l.'i  U.S.C.  7001  et  .see/.). 

■  .'i.  See:tion  1024.4  is  ame;nele;el  bv 
revising  the;  se;e:tie)n  lu;aeling,  i)aragraph 

(a) (1),  removing  jiaragraph  (b),  anel 
re;ele;signating  paragraj)h  (e:)  as  ])aragra])h 

(h). 

The  re;visie)ns  re;ael  as  fe)lh)ws: 

§1024.4  Reliance  upon  rule,  regulation,  or 
interpretation  by  the  Bureau. 

(a)  Itule.  regulation  or  interpretation. 
(1)  Fe)r  pnrpe)se;s  e)f  se;e:tie)ns  10(a)  anel 

(b)  e)f  RFSPA  (12  U.S.C.  2017(a)  anel  (b)), 
eaily  the  feellowing  e;on.stitnle;  a  rule;, 
re;gnlatie)n  or  inte;rpre;tatie)n  e)f  the; 
lhire;an: 

(i)  All  i)re)visie)ns,  ine:lueling 
appe;nelie:e;s  anel  sni)ple;me;nts,  of  this 
part.  Any  e)ther  ele)e;nnu;nt  re;fe;rreel  te;  in 
this  part  is  ne)t  ine:e)rpe)rateel  in  this  ])art 
nnle;.ss  it  is  s])e;e;ifie:ally  se;t  out  in  this 
part: 

(ii)  Any  either  eloenment  that  is 
])nblishe;el  in  the;  Federal  Register  by  the; 
ilnrean  anel  states  that  it  is  an 
“inle;rpre;tatie)n.”  "interjiretive  rule,” 
“comme;ntarv,"  or  a  “statement  of 
jieilieiy"  feir  ]mr]ieise;s  eif  se;e:tion  10(a)  eif 
RFSPA.  Fxe;e])t  in  nnnsnal 
e;ire:nmstane:e;s,  interpre;tatie)ns  will  not 
be;  i.ssneel  se;])arate;ly  but  will  be; 
ine:e)r])e)rate;d  in  an  e)ffie:ial  interpretatiem 
te)  this  jiart,  which  will  be;  ameaieled 
pe;rie)elie:ally. 

***** 

■  0.  Se;e:tie)n  1024..')  isameneleel  bv 
re;vising  paragra])!)  (b)(7)  te)  reael  as 
fe)lle)ws: 

§  1024.5  Coverage  of  RESPA. 

***** 

(b)  *  *  * 

(7)  Secondurv  market  Ircmsactions.  A 
benia  fiele;  transfer  of  a  leian  eibligatiein  in 
the  se;e:e)nelary  marke;t  is  neit  e;e)ve;re;el  by 
RFSPA  anel  this  part,  e;xe;ept  with 
respee;t  te)  RFSPA  (12  U..S.C.  200.'))  anel 
snbpart  (]  of  this  ])art  (§§  1024.30- 
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1024.41).  In  dotonnining  what 
{;()n.stitiite.s  a  bona  fide  transfer,  the 
llnrean  will  consider  the  real  source  of 
funding  and  the  real  interest  of  the 
funding  lendiir.  Mortgage  broker 
transactions  tliat  are  table-funded  are 
not  secondary  market  transactions. 
Neither  the  creation  of  a  dealer  loan  or 
dealer  consumer  cnulit  contract,  nor  the 
first  assignment  of  such  loan  or  contract 
to  a  lender,  is  a  .siicondary  market 
transaction  (see  S  1024.2). 

Subpart  B — Mortgage  Settlement  and 
Escrow  Accounts 

■  7.  S(;ctions  1024.0  through  1024.20 
are  designated  as  suhi)art  B  under  the 
heading  set  forth  above. 

■  8.  Section  1024.7  is  amended  by 
revising  j)aragraph  (11(3)  to  read  as 
follows: 

§  1024.7  Good  faith  estimate. 

***** 

(11*  *  * 

(3)  Boirower-vequested  changes.  If  a 
borrower  reciuests  changes  to  tlie 
federally  ndated  mortgage  loan 
idcmtified  in  the  (iFE  that  change  the 
settlement  charges  or  the  terms  of  the 
loan,  the  loan  originator  mav  provide  a 
rcivised  GFF  to  the  borrower.  If  a  revi.sed 
(;i‘T]  is  to  he  provided,  the  loan 
originator  must  do  so  within  three; 
business  days  of  the  borrower’s  re(pi(;st. 
The  r(;vised  GFF  may  increase  charges 
for  services  listed  on  the  (iFF  only  to  the 
extent  that  the  horrower-recpiested 
changes  to  the  mortgage  loan  identified 
on  the  GFF  actually  resulted  in  higher 
charges. 

***** 

■  9.  Section  1024.13  is  amended  by 
revising  the  .section  heading  and 
paragraph  (d)  to  r(;ad  as  follows: 

§  1 024.1 3  Relation  to  State  laws. 

***** 

(d)  A  specific  preemption  of 
conllicting  State  laws  regarding  notices 
and  di.sclosures  of  mortgage  servicing 
transfers  is  set  forth  in  §  1024. 33(d). 

■  1 0.  Section  1 024.1 7  is  amended  by 
revising  paragraphs  (c)(8),  (0(3)(ii), 
(il(4)(iii),  (i)(2),  (i)(4)(iii),  adding 
])aragraj)h  (k)(5),  removing  paragraph  (1), 
and  redesignating  ])aragraph  (m)  as 
jjaragraph  (1). 

The  revisions  and  addition  read  as 
follows: 

§1024.17  Escrow  accounts. 

***** 

(c)  *  *  * 

(8)  Provisions  in  fodorally  rohitod 
mortgage  documents.  The  servicer  must 
examine  the  federally  related  mortgage 


loan  documents  to  determine  the 
a])|)licahle  cushion  for  each  (;scrow 
account.  If  any  such  documents  ])rovide 
for  lower  cushion  limits,  then  the  terms 
of  the  loan  documents  apply.  Where  the 
terms  of  any  such  doc:iiments  allow 
greater  payments  to  an  escrow  account 
than  allowed  by  this  .section,  then  this 
section  controls  tin;  applicable  limits. 
When;  such  documents  do  not 
s])ecifically  e.stahlish  an  escrow  account. 
wheth(;r  a  servicer  mav  e.stahlish  an 
escrow  account  for  the  loan  is  a  matter 
for  d(;termination  by  other  Federal  or 
State  law.  If  such  documents  are  silent 
on  the  escrow  account  limits  and  a 
servicer  establishes  an  escrow  account 
under  other  Federal  or  State  law.  then 
the  limitations  of  this  section  apj)lv 
unless  applicable  Federal  or  State  law 
provides  fora  lower  amount.  If  such 
documents  jjrovide  for  escrow  accounts 
lip  to  the  RFSFA  limits,  then  the 
servicer  may  reijuin;  the  maximum 
amounts  consi.stent  with  this  .section, 
unless  an  applicable  Federal  or  State 
law  sets  a  le.sser  amount. 
***** 

(f)  *  *  * 

(2)  *  *  * 

(ii)  Th(;.si;  provisions  r(;garding 
surpluses  aj)])!)'  if  the  borrower  is 
current  at  the  time  of  tin;  escrow 
account  analvsis.  A  borrower  is  cnrr(;nt 
if  the  .servicer  r(;ceives  the  borrower’s 
])ayment.s  within  30  days  of  tin; 

])ayment  due  date.  If  the  servicer  does 
not  receive  the  borrower’s  jjayment 
within  30  days  of  the  payment  due  date, 
then  the  servicer  may  retain  the  surplus 
in  the  e.scrow  account  pursuant  to  the 
terms  of  the  federally  related  mortgage 
loan  documents. 

***** 

*  *  * 

(iii)  'I’hese  jirovisions  regarding 
deficiencies  apjily  if  the  borrower  is 
current  at  the  time  of  thi;  e.scrow 
account  analysis.  A  borrower  is  current 
if  the  servicer  r(;ceives  the  borrower’s 
])ayment.s  within  30  davs  of  the 
|)aymi;nt  due  date.  If  the  servicer  do(;.s 
not  n;ceive  the  borrower’s  payment 
within  30  days  of  the  payment  due  date, 
then  the  servicer  mav  r(;cov(;r  tin; 
deficiency  ])ursuant  to  the  terms  of  the 
federally  related  mortgage  loan 
documents. 

***** 

(1)  *  *  * 

(2)  No  animal  statements  in  the  case 
of  default,  foreclosure,  or  bankruptcy. 
This  paragra])h  (i)(2)  contains  an 
exemption  from  the  provisions  of 

§  1024.1 7(i)(l).  If  at  the  time  the  servicer 
conducts  the  escrow  account  analysis 
the  borrower  is  more  than  30  days 
overdue,  then  the  servicer  is  exempt 


from  the  recpiirements  of  submitting  an 
annual  escrow  account  statement  to  the 
borrower  under  §  1024.1 7(i).  This 
exemption  also  a])plies  in  situations 
where  the  servicer  has  brought  an  action 
for  foreclosure  under  the  underlying 
fed(;rally  r(;lated  mortgage  loan,  or 
wh(;re  the  borrower  is  in  bankrujitcv 
])roceedings.  If  the  servicer  does  not 
issm;  an  annual  statement  |)ur.suant  to 
this  ex(;mption  and  the  loan 
suhseijuently  is  reinstated  or  otherwise 
becomes  current,  tlu;  servicer  shall 
provide  a  history  of  the  account  since 
the  last  annual  .statement  (which  may  be 
longer  than  1  year)  within  90  days  of  the 
date  the  account  became  current. 
***** 

*  *  * 

(iii)  Short  year  statement  upon  loan 
payoff.  If  a  borrower  jiays  off  a  federallv 
relat(;d  mortgage  loan  during  tbe  e.scrow 
account  computation  year,  the  servici;!' 
shall  submit  a  short  year  statement  to 
the  borrower  within  00  days  after 
receiving  the  payoff  funds. 
***** 

(k)  *  *  * 

(.1)  Timely  payment  of  hazard 
insurance,  (i)  In  general.  Fxce})t  as 
ju'ovided  in  jiaragraph  (k)(.'i)(iii)  of  this 
.section,  with  respect  to  a  borrower 
who.se  mortgage  pavment  is  more  than 
30  days  overdue,  hut  who  has 
(;.stal)lished  an  e.scrow  account  for  the 
])ayment  for  hazard  insurance,  as 
defined  in  §  1024.31,  a  servicer  mav  not 
purchase  force-placed  insurance,  as  that 
term  is  defined  in  §  1024.37(a).  unle.ss  a 
servicer  is  unable  to  di.sbur.se  funds 
from  the  borrow(;r’.s  (;.sc:row  account  to 
ensure  that  the  borrower’s  hazard 
insurance  juemium  charges  are  paid  in 
a  timely  manner. 

(ii)  Inability  to  disburse  funds.  (A) 
When  inability  e.xists.  A  servicer  is 
considered  unable  to  disburse  funds 
from  a  borrower’s  escrow  account  to 
ensure  that  the  borrower’s  hazard 
insurance  premiums  are  paiil  in  a  timely 
manner  only  if  the  servicer  has  a 
rea.sonahle  basis  to  believe  either  that 
the  borrower’s  hazard  insurance  has 
been  canceled  (or  was  not  renewed)  for 
reasons  other  than  nonpayment  of 
premium  charges  or  that  tin;  borrower’s 
])roperty  is  vacant. 

(B)  When  inabilitv  does  not  exist.  A 
servicer  shall  not  he  considered  unable 
to  di.sburse  funds  from  the  borrower’s 
escrow  account  because  the  (;.scrow 
account  contains  insufficient  funds  for 
])aying  hazard  insurance  ])remium 
charg(;.s. 

(G)  Recoupment  of  advances.  If  a 
servici;!'  advances  funds  to  an  e.scrow 
account  to  ensure  that  the  borrower’s 
hazard  insurance  premium  charges  are 
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paid  in  a  timely  manner,  a  servicer  may 
seek  repayment  from  the  borrower  for 
the  funds  the  servicer  advanced,  unless 
olherwi.sc;  prohibited  by  applicable  law. 

(iii)  Snuill  s(‘r\’i(:(^i's.  Notwithstanding 
paragraphs  (k)(.'i)(i)  and  (k)(.'i)(ii)(H)  of 
this  section  and  sut)j(H:t  to  the 
nuinirements  in  §  1024.37.  a  .servicer 
that  (jnalifies  as  a  small  servicer 
pnrsnant  to  12  (;FR  1020.41  (e)(4)  mav 
purchase  force-placed  insnrancci  and 
chai’ge  the  cost  of  that  insurance  to  the 
borrower  if  the  cost  to  tlu;  borrower  of 
the  force-placed  insurance  is  less  than 
the  amount  the  small  .servicer  would 
need  to  dishur.se  from  the  borrower's 
escrow  account  to  ensure  that  the 
borrower's  hazard  insurance  premium 
charges  were  ])aid  in  a  timely  manner. 
***** 

§1024.18  [Removed  and  Reserved] 

■  11.  Section  1024.18  is  rranoved  and 
nismvrul. 

§1024.19  [Removed  and  Reserved] 

■  12.  Sciction  1024.19  is  removed  and 
res(;rv(!d. 

§1024.21  [Removed] 

■  13.  .Section  1024.21  is  removed. 
§1024.22  [Removed] 

■  14.  .Siiction  1024.22  is  removed. 
§1024.23  [Removed] 

■  l.'l.  .Section  1024.23  is  removed. 

■  l(i.  .Snhpart  (1  is  added  to  read  as 
follows: 

Subpart  C — Mortgage  Servicing 

Sec. 

1024. Scojje. 

1024.31  llefinitions. 

1024.32  (’.eiuMal  (lisclosun;  nuiiiirenients. 

1024.33  Mortgage  servicing  transfers. 

1024.34  ’I'iinely  escrow  payments  and 
trcuilinent  ot  (tscrow  account  balances. 

1024. 3.T  Lrror  resolution  i)roce(tnr(!S. 

1024.30  Recpiests  for  information. 

1024.37  f'orci!-|)laced  insnranci!. 

1024.38  (aMHiral  servicing  policies. 
l)roce(lnr(!s.  and  recpnrements. 

1024.30  barly  inl(!r\  (Milion  re(|uin;m(mts  for 
c(!rtain  borrowers. 

1024.40  (’.onlimiily  of  contact. 

1024.41  Loss  mitigation  proc(ulnres. 

Subpart  C — Mortgage  Servicing 

§1024.30  Scope. 

(a)  In  genem/.  Hxcept  as  provided  in 
paragra])h  (h)  and  (c)  of  this  .section,  this 
snhpart  appli(!s  to  any  mortgage  loan,  as 
that  term  is  defined  in  §1024.31. 

(h)  Kxainplions.  Except  as  otherwise 
jirovided  in  §  1024.41  (j),  §§1024.38 
through  1024.41  of  this  snhpart  shall  not 
apply  to  the  following: 


(1)  A  servicer  that  (jiialifies  as  a  small 
servicer  j)ursuant  to  12  (3'R 

1020.41  (e)(4): 

(2)  A  scM'vicer  with  respect  to  any 
reversi!  mortgage  transaction  as  that 
term  is  defimnl  in  §  1024.31:  and 

(3)  A  servicer  with  respect  to  any 
mortgage  loan  for  which  the  servicer  is 

a  (inaliinnl  lender  as  that  term  is  defined 
in  12  CFR  017.7000. 

(c)  .Scope  of  cniiu  in  sod  ions.  (1) 

.Section  1024.33(a)  only  ap])lies  to 
mortgage  loans  that  an;  .secured  by  a 
first  lien. 

(2)  The  ])rocediire.s  set  forth  in 
§§1024.39  through  1024.41  of  this 
.suh|)art  only  ap})ly  to  a  mortgage  loan 
that  is  secured  by  a  j)roperty  that  is  a 
borrower's  ])rincipal  residence. 

§1024.31  Definitions. 

For  ]mrjM).ses  of  this  snhpart: 

(ionsninor  reporting  ogonev  has  the 
meaning  set  forth  in  section  003  of  the 
FairCnulit  Reporting  Act.  l.S  II..S.C. 

1 081a. 

Dov  means  calendar  day. 

Hazard  insnranco  means  insurance  on 
the  property  securing  a  mortgage  loan 
that  jji'otects  the  ])roperty  again.st  lo.ss 
caused  by  fire.  wind,  flood,  eartlupiake, 
theft,  falling  objects,  freezing,  and  other 
similar  hazards  for  which  the  owner  or 
assignee  of  such  loan  recpiires 
insurance. 

Loss  mitigation  application  means  an 
oral  or  written  nupiest  for  a  loss 
mitigation  option  that  is  accompaniml 
by  any  information  reejuired  by  a 
.servii;er  for  evaluation  for  a  lo.ss 
mitigation  option. 

h)ss  mitigation  option  means  an 
alternative  to  foreclosure  offenid  by  the 
owner  or  assignee  of  a  mortgage  loan 
that  is  made  available  through  the 
servicer  to  the  borrower. 

Mastcrscivicor  nuians  the  owner  of 
the  right  to  janform  servicing.  A  master 
servicer  may  perform  the  servicing  itself 
or  do  so  through  a  suhservicer. 

Mortgage  loan  iiKians  any  federally 
redated  mortgage  loan,  as  that  term  is 
defiiKul  in  §  1024.2  subject  to  the 
exianptions  in  §  l()24..'j(h).  hut  d(n!s  not 
include  open-end  lines  of  credit  (home 
(Ujiiity  Ilians). 

Qualified  written  recpiest  means  a 
written  correspondence  from  the 
borrower  to  the  servicer  that  includes, 
or  otherwise  enables  the  servicer  to 
identify,  the  name  and  account  of  the 
borrower,  and  either: 

(1)  .States  the  reasons  the  borrower 
believes  the  account  is  in  error:  or 

(2)  Rrovides  sufficient  detail  to  the 
servicer  regarding  information  relating 
to  the  servicing  of  the  mortgage  loan 
sought  by  the  borrower. 

Reverse  mortgage  transaction  has  the 
meaning  set  forth  in  12  C]FR  1026. 33(a). 


Sen  ice  provider  me.ims  any  party 
retained  by  a  servicer  that  interacts  with 
a  borrower  or  provides  a  service  to  the 
.servicer  for  which  a  borrower  may  incur 
a  fee. 

.Sn/xsen  /cer  means  a  servicer  that  does 
not  own  the  right  to  perform  servicing, 
hilt  that  ])erforms  servicing  on  behalf  of 
the  master  .servicer. 

Transferee  servicer  means  a  serx’icer 
that  obtains  or  will  obtain  the  right  to 
perform  servicing  pursuant  to  an 
agreement  or  understanding. 

Transferor  servicer  means  a  .ser\'icer, 
including  a  table-funding  mortgage 
broker  or  dealer  on  a  first-  lien  dealer 
loan,  that  transfers  or  will  transfer  the 
right  to  perform  servicing  jmrsuant  to  an 
agreement  or  understanding. 

§1024.32  General  disclosure 
requirements. 

(a)  Disclosure  requirements.  (1)  Form 
of  disclosures.  Except  as  otherwise 
provided  in  this  snhpart,  di.sclosures 
reijuired  under  this  .suh])art  must  he 
clear  and  cohspicuous,  in  writing,  and 
in  a  form  that  a  reci])ient  may  keep.  The 
disclosures  retiuired  by  this  suhpart  may 
he  ])rovided  in  electronic  form,  subject 
to  com|)liance  with  the  consumer 
consent  and  other  applicable  provisions 
of  the  E-.Sign  Act,  as  set  forth  in 
§  1024.3.  A  servicer  may  use  commonly 
accepted  or  readily  understandable 
abbreviations  in  complving  with  the 
disclosure  reiiuirements  of  this  suhiiart. 

(2)  Foreign  language  disclosures. 
Disclosures  recpiired  under  this  suhpart 
may  he  made  in  a  language  other  than 
English.  ])rovide(l  that  the  disclosures 
are  made  available  in  English  u])on  a 
recijiient's  reipie.st. 

(h)  Additiomd  information: 
disclosures  required  hv  other  laws. 
Unless  exjiressly  jirohihited  in  this 
suhjjart.  by  other  ajijilicahle  law,  such 
as  the  Truth  in  Lending  Act  (l.l  U..S.C. 
1601  et  seq.)  or  the  Truth  in  .Savings  Act 
(12  U..S.C.  4301  et  seq.),  or  hv  the  terms 
of  an  agreement  with  a  Federal  or  .State 
regulatory  agency,  a  servicer  may 
include  additional  information  in  a 
disclosure  retjuired  under  this  snhpart 
or  combine  any  disclosure  reijuired 
under  this  suhpart  with  any  di.sclosure 
reijuired  by  such  other  law. 

§  1024.33  Mortgage  servicing  transfers. 

(a)  Seivicing  disclosure  statement. 
Within  three  (lavs  (excluding  legal 
])uhhc  holidays.  .Saturdays,  and 
.Sundays)  after  a  person  apjilies  for  a 
first-lien  mortgage  loan,  tlie  lender, 
mortgage  broker  who  anticipates  using 
table  funding,  or  dealer  in  a  first-lien 
dealer  loan  shall  jirovide  to  the  person 
a  .servicing  disclosure  statement  that 
states  whether  the  servicing  of  the 
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mortgage  loan  may  bo  assigned,  .sold,  or 
transferred  to  any  other  person  at  any 
time.  Appendix  MS-1  ol  this  ])arl 
contains  a  model  form  for  the 
disclosures  recpurcul  under  this 
paragraj)h  (a).  If  a  ])erson  who  applies 
for  a  first-lien  mortgage  loan  is  denied 
credit  within  the  thnui-day  period,  a 
.servicing  disclosun;  statcanent  is  not 
rtuiuired  to  he  delivered. 

(h)  N()lic(^s  (>1  transfer  of  loan 
servicing.  (1 )  Requirement  for  notice. 
Fxcept  as  provided  in  ])aragra))h  (h)(2) 
of  this  section,  (xich  transferor  .servicer 
and  transferee  servicer  of  any  mortgage 
loan  .shall  provide  to  the  borrower  a 
notice  of  transfer  for  any  a.ssignment, 

.sale,  or  transfer  of  the  servicing  of  the 
mortgage  loan,  'fhe  notice  must  contain 
the  information  described  in  ])aragra])h 
(h)(4)  of  this  section.  Appendix  MS-2  of 
this  ]3art  contains  a  model  form  for  the 
disclosures  rerpiired  under  this 
paragraph  (h). 

(2)  (Certain  transfers  excluded,  (i)  The 
following  transfers  are  not  assignments, 
.sales,  or  transfers  of  mortgage  loan 
servicing  for  purj)oses  of  this  section  if 
there  is  no  change  in  the  j)avei!,  addrijss 
to  which  payment  must  he  delivered, 
acc:ount  numher,  or  amount  of  payment 
due: 

(A)  A  transfer  between  affiliates; 

(11)  A  transfer  that  njsnlts  from 
mergers  or  accpiisitions  of  servicers  or 
siihservicers: 

((1)  A  transfer  that  occurs  between 
ma.ster  servicers  without  c’.hanging  tlm 
.siih.s(!rvicer; 

(ii)  The  Federal  Mousing 
Administration  (FMA)  is  not  recpiired  to 
])rovide  to  the  borrower  a  notice  of 
transfer  when?  a  mortgage  insured  under 
the  National  Mousing  Act  is  assigned  to 
the  FMA. 

(.8)  Time  of  notice,  (i)  In  genend. 
Fxcej)t  as  j)rovided  in  ])aragraijhs 
(h)(8)(ii)  and  (iii)  of  this  section,  the 
transferor  servicer  shall  ])rovide  the 
notice  of  transfer  to  the  borrower  not 
less  than  1.1  days  before  the  effective 
date  of  the  transfer  of  the  servicing  of 
the  mortgage;  loan.  The;  transferee 
.servicer  shall  ])rovide  the  notie:e  of 
transfer  to  the  borrower  not  more  than 
1,1  days  after  the  effective  date  of  the 
transfer,  'fhe  transferor  and  transleree 
.servicers  may  provide;  a  single  ne)tie;e,  in 
whie:h  case  the  ne)tie:e;  shall  he;  ])re)viele;el 
ne)t  l(;s.s  than  1.1  elays  hetore;  the;  effe;e:tive; 
elate;  e)f  the  transf(;r  e)f  the  se;rvie;ing  e)f 
the;  nu)rtgage;  le)an. 

(ii)  Extended  time.  The  ne)tie;e  e)f 
transfer  shall  he  ])re)viele;el  to  the 
he)rre)wer  by  the;  tran.s)e;re)r  se;rvie:er  e)r 
the  triensiere;e;  se;rvie;e;r  not  meere;  than  80 
elays  aft(;r  the  effee;tive  elate  of  the 
tnmsfer  of  the  .se;rvicing  of  the  mortgage 


leean  in  any  e:ase;  in  whie:h  the;  transfer 
e)f  se;rvie;ing  is  pr(;e:eeleel  by: 

(A)  Terminatie)!!  e)f  the;  e;e)ntnict  feer 
se;rvie:ing  the  lexm  for  e;<ni.se;: 

(11)  (;e)mme;ne;e;me;nt  eef  pre)e;e;e;eling.s  leer 
h;mkrupte:y  e)f  the;  servie;e;r: 

((])  (;e)mme;ne;e;me;nt  e)f  pre)e:e;e;eling.s  by 
the;  FDK;  fe)r  e:e)n,se;rvate)rshii)  e)r 
re;e;eive;r.shi])  e)f  the;  .servie;e;r  e)r  an  entity 
that  eewns  e)r  e:e)ntre)ls  the;  se;rvie:e;r;  e)r 

(M)  (;ommene:e;me;nt  e)f  j)re)e:e;e;eling.s  by 
the  NCIJA  for  ai)])e)intme;nt  of  a 
e:e)n.servate)r  e)r  liejuielating  agent  of  the; 
.s(;rvie:e;r  e)r  an  e;ntitv  that  eewns  e)r 
e;ontre)l.s  the  se;rvie;e;r. 

(iii)  Notice  provided  at  settlement. 
Ne)tie:e.s  e)f  transfer  pre)viele;el  at 
se;ttlement  by  the  tran.sfere)r  servie:e;r  anel 
transferee  .se;rvie;er,  whe;ther  as  .sej)ariite 
ne)tice;.s  eer  as  a  e:omhine;d  notice,  satisfy 
the;  timing  re;eiiurements  of  ))aragra])h 
(h)(8)  e)f  this  S(;e:tie)n. 

(4)  Contents  of  notice.  The  ne)tie:e;s  e)f 
transfer  shiill  ine;hieie  the  fe)llowing 
information: 

(i)  The;  effe;e:tive  elate;  e)f  the;  transfer  e)f 
se;rvie:ing; 

(ii)  The;  name,  aelelress,  anel  a  e;e)llee:l 
e:iill  e)r  toll-fre;e  tele;])he)ne;  numher  fe)r  an 
em|)le)ye;e;  eer  elep.irtment  e)f  the; 
tran.sfe;re;e;  .se;rvie:e;r  that  e:an  he;  e:e)ntae:te;el 
by  the;  heerreewer  te;  eehtain  ;mswe;r.s  te; 
.se;rvie:ing  transler  inepiirie;.s: 

(iii)  The;  name,  aelelre;,s.s,  anel  ei  e:e)llee;t 
call  eer  te)ll-fre;e;  te;le;])he)ne;  numher  fe)r  em 
e;mple)vee;  e)r  ele;partme;nt  e)f  the; 
transfere)!'  .se;rvie:e;r  theit  e:<m  he;  e:e)ntae;te;el 
by  the;  horreewer  te;  e)htain  an.swe;rs  to 
se;rvie:ing  transfe;r  inejiurie;.s: 

(iv)  The;  d;ite;  e)n  which  the;  transfereer 
se;rvie:e;r  will  e:ease;  te;  ae;e:e])t  paymeaits 
relating  te;  the;  leean  anel  the;  elate;  e)n 
whie;h  the  tran.sferi;e  si;rvie:er  will  he;gin 
to  ae:cept  .sue:h  payments.  Tlu;.se  elate;s 
shall  either  he;  the  same  or  e:on.see:utive 
elays; 

(v)  Whether  the;  transfer  will  affe;ct  the; 
te;rm.s  or  the  e:e)ntinueel  availability  of 
meertgage  life;  or  elisahility  insurane;e.  or 
any  e)ther  ty])e  of  eeptieenal  insurane;e, 
anel  any  ae;tion  the  he)rre)W(;r  must  take; 
le)  maintain  .sue;h  e:ove;rage;  anel 

(vi)  A  .statement  that  the;  tran.sfe;r  of 
.servie:ing  ele)e;.s  ne)t  afiee:t  any  te;rm  e)r 
e:e)nelitie)n  e)f  the  meertgage  leean  e)the;r 
than  terms  elire;e;tly  relateel  te;  the 
.se;rvicing  e)f  the;  leean. 

(e.)  Borrower  pavnamts  dnrinf>  transfer 
of  servicin;.’.  (1)  Payments  not 
considered  late.  During  the  (Ut-elay 
perieul  he;ginning  e)n  the;  effe;e:tive  elate;  of 
transfer  e)f  the;  .se;rvie:ing  e)f  any  me)rtgage; 
le)an,  if  the;  transfere)r  .se;rvie:er  (rather 
than  the;  transie;r(;e;  .se;rvie:e;r  that  shonlel 
preeperlv  re;e;eive  ])}iyment  on  the;  le)an) 
re;e;eive;.s  i)ayme;nt  een  e)r  helore;  the; 
applie:ahle;  elue  elate;  (inclneling  any  grae:e 
perie)el  alle)W(;el  imeler  the  nuH  tgage  le)an 


instruments),  a  payment  may  not  he; 
tre;ate;el  as  late  fe)r  any  ])nrpose;. 

(2)  Treatment  of  payments.  lle;ginning 
e)n  the;  effe;e:tive;  elate  eef  transfer  eef  the; 
.se;rvie:ing  e)f  any  meertgage  leean,  with 
re;spe;ct  te;  payments  ree:e;iveei  ine:orre;e:tly 
by  the  tr;m.sfere)r  .se;rvie;er  (rathe;r  than 
the;  transferee  .se;rvie:e;r  that  shonlel 
pre)pe;rlv  re;e:eive;  the;  payment  em  the 
lexm).  the;  transfereer  .se;rvice;r  shall 
pre)m])tly  either: 

(i)  Transfer  the  ])avme;nt  te;  the 
transferee;  .service;!'  fe)r  a])])lie:atie)n  te)  a 
heerrower's  me)rtgage  le)an  ae;e:enmt.  eer 

(ii)  Return  the;  payment  te)  the  ])e;r.se)n 
that  maele  the  piiyment  and  ne)tify  such 
])er.se)n  e)f  the  pre)per  ree:ipient  of  the 
payment. 

(el)  Preemption  of  State  laws.  A  lender 
who  makes  a  me)rtgage  leean  e)r  a  .ser\'ie:er 
shall  he;  considereel  te)  have  coinplie;el 
with  the  provisions  e)f  any  State  law  e)r 
regulation  reepiiring  notice;  te)  a  he)rrower 
at  the  time;  e)f  ap])lie:ation  for  a  loan  e)r 
transfer  of  servie;ing  of  a  le)an  if  the 
lende;r  e)r  si;rvie:e;r  ce)mj)lie;.s  with  the 
reeiuirements  e)f  this  .se;e;tie)n.  Any  State 
liiw  re;e]uiring  notie;e;  to  the  he)rre)we;r  at 
the  time;  e)f  a])])licatie)n  e)r  at  the  time;  e)f 
tnmsfer  of  .se;rvie:ing  e)f  the;  leean  is 
pre;e;m])te;el,  anel  there;  shall  he  ne) 
aelelitieenal  heerrower  elise:le)snre; 
re;einire;me;nts.  Freevisieens  e)f  State  law, 
sne;h  as  theese  re;e]niring  iielelitieeneil 
ne)tie:e;.s  te)  insurane:e;  e:e)m])anie;.s  e)r 
taxing  <mthoritie;.s.  are;  ne)t  pre;e;m|)te;el  by 
se;e:tie)n  B  e)f  RF.SPA  e)r  this  .se;ctie)n.  anel 
this  aelelitieenal  inlormatie)!)  may  he; 
adeleel  te;  ii  ne)tie:e;  ])re)viele;el  unele;r  this 
se;e;tie)n.  if  ])e;rmitte;el  uneler  State;  law. 

§  1024.34  Timely  escrow  payments  and 
treatment  of  escrow  account  balances. 

(a)  Timely  e;.sf;ron'  disbursements 
required.  If  the  terms  e)f  a  meertgage  le)cm 
re;cjuire;  the  he)rre)wer  to  make  payments 
te)  the  .ser\’ie:er  of  the  mortgage  loan  lor 
elei)osit  into  an  e;.se:re)w  account  to  pay 
taxe;.s,  insurance;  premiums,  anel  e)ther 
e:harge.s  fe)r  the  meertgageel  pre)pe;rty,  the 
ser\’ice;r  shall  make  ])ayment.s  fre)m  the; 
e;.scrow  ae;ce)unt  in  a  timely  manner,  that 
is,  e)n  e)r  before  the;  eie;aelline  to  ave)iel  a 
penalty,  as  governe;el  by  the; 
re;enure;me;nt.s  in  §  11)24.1 7(k). 

(1) )  Befnnd  of  escrow  Indance.  (1)  In 
general.  Fxe:e;pt  as  preevieleel  in 
])anigraph  (h)(2)  of  this  .se;e;tie)n.  within 
20  elays  (e;xe:lueling  le;gal  puhlie: 
he)lielavs,  Saturelavs.  anel  Sunehivs)  e)f  ii 
horreewer’s  payment  e)f  a  meertgiige  lo.m 
in  full,  a  se;rvie:e;r  shall  re;turn  te)  the; 
he)rre)wer  any  ameennts  reanaining  in  em 
e;.se:re)W  ae:e:e)nnt  that  is  within  the; 
servicer's  e;e)ntrol. 

(2)  Seivicer  may  credit  funds  to  a  new 
escrow  account.  Neetwith.staneling 
paragraj)!)  (h)(1)  of  this  .s(;e;tion.  if  the 
he)rre)we;r  agrees,  a  servicer  may  credit 
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any  amounts  n;maining  in  an  escrow 
account  that  is  within  tlu;  servicer’s 
control  to  an  escrow  account  tor  a  new 
mortgage  loan  as  of  tlie  (lat(!  of  the 
settlement  of  t lie  new  mortgage  loan  if 
the  new  mortgage  loan  is  jirovidcul  to 
the  borrower  hv  a  lender  that: 

(i)  Was  also  the  lender  to  whom  the 
prior  mortgage  loan  was  initially 
payable; 

(ii)  Is  the  owner  or  assignee  of  the 
jirior  mortgage  loan:  or 

(iii)  Uses  the  same  servicer  that 
serviced  the  prior  mortgage  loan  to 
service  the  new  mortgage  loan. 

§  1024.35  Error  resolution  procedures. 

(a)  .Vo/ice  of  error.  A  serx  icer  shall 
comjily  with  the  re(|uirements  of  this 
section  for  any  written  notice  from  the 
borrower  that  asserts  an  error  and  that 
includes  the  name  of  the  borrower, 
information  that  enables  the  .servicer  to 
identify  the  borrower's  mortgage  loan 
account,  and  the  error  the  borrower 
l)eli(!\’es  has  occurnul.  A  notice  on  a 
payment  coupon  or  other  payment  form 
su|)])lied  by  the  servicer  need  not  be 
treated  by  the  sm  vicer  as  a  notice  of 
error.  A  (pialifnid  written  reipiest  that 
asserts  an  error  relating  to  the  servicing 
of  a  mortgage  loan  is  a  notice  of  error 
for  purjioscis  of  this  section,  and  a 
servicer  must  comply  with  all 
re(|uirements  ap])licahle  to  a  notice  of 
error  with  resjiect  to  such  (jualified 
written  nuiue.st. 

(h)  .Scope  of  error  resolution,  h'or 
purposes  of  tliis  section,  the  term 
“error"  refers  to  tin;  following  catiigories 
of  co\'(!red  errors: 

(1)  Failure  to  accept  a  payment  that 
conforms  to  thi;  servicer's  written 
nuiuirements  for  the  horrowcir  to  follow 
in  making  j)ayments. 

(2)  Failure  to  a|)ply  an  acce])ted 
payment  to  principal,  interest,  e.scrow. 
or  other  charges  under  the  terms  of  the 
mortgage  loan  and  applicable  law. 

(3)  Failure  to  cnulit  a  |)ayment  to  a 
borrower’s  mortgage  loan  account  as  of 
the  date  of  receipt  in  violation  of  12  C’.FR 
102(i.3(i(c)(1). 

(4)  Failure  to  pay  taxes,  insurance 
premiums,  or  other  charges,  including 
charges  that  the  horroxx'er  and  servicer 
have  voluntarily  agrecxl  that  the  servicer 
should  collect  and  pay.  in  a  timelv 
manner  as  recpiiriid  by  1024. 34(a),  or 
to  refund  an  e.scrow  account  balance  as 
nuiuired  by  (^1024.34(1)). 

(5)  Imposition  of  a  fee  or  charge  that 
the  servicer  lacks  a  reasonable  basis  to 
impos(!  upon  the  borrower. 

(0)  Failure  to  provide  an  accurate 
payoff  balance  amount  ujjon  a 
l)orrower's  recjuest  in  violation  of 
section  12  CFR  1020. 30(c)(3). 


(7)  Failure  to  provide  accurate 
information  to  a  horroxx’er  regarding  loss 
mitigation  o])tions  and  foreclosure,  as 
required  by  §  1024.30. 

(^0)  Failure  to  transfer  accurately  and 
timely  information  relating  to  the 
servicing  of  a  horroxver’s  mortgage  loan 
account  to  a  transfenu;  sin  vicer. 

(0)  Making  the  first  notice  or  filing 
recpiinid  hv  applicable  laxv  for  any 
judicial  or  non-judicial  foreclosure 
process  in  violation  of  ^  1024.41  (f)  or  (j). 

(10)  Moving  for  foreclosure  judgment 
or  order  of  sale,  or  conducting  a 
foreclosure  sale  in  violation  of 

§  1024.41(g)  or(j). 

(1 1 )  Any  other  error  relating  to  the 
.servicing  of  a  borroxver’s  mortgage  loan. 

(c)  Contact  information  for  borrowers 
to  assert  errors.  A  servic:er  may.  by 
xvritten  notice  provided  to  a  horroxver, 
establish  an  address  that  a  horroxver 
must  u.se  to  submit  a  notice  of  error  in 
accordance  xvith  the  procedures  in  this 
section.  The  notice  shall  include  a 
statement  that  the  horroxver  must  use 
the  established  address  to  assert  an 
error.  If  a  servicer  designates  a  s])ecific 
address  for  receiving  notices  of  error, 
the  service!!'  shall  designate  the  same 
address  for  receiving  information 
reepiests  pursuant  to  §  1()24.3()(1)).  A 
servicer  shall  provide  a  xvritl(!n  notice  to 
a  horroxver  Ixifore  any  chang!!  in  the 
addr(!ss  u.sed  for  receiiving  a  notice  of 
error.  A  s(!rvicer  that  designates  an 
address  for  receipt  of  notices  of  error 
must  j)o.st  the  designated  aildre.ss  on  any 
Wtil)  site  maintain!!!!  by  the  .servi!:!!r  if 
the  Web  site  lists  <my  c!)nta!:t  a!l!lr!!.ss 
idr  the  .servi!:!!!'. 

(!l)  A(:knowle(l<>ment  of  receipt. 

Within  five  !lays  (!!X!:lu!ling  legal  puhli!; 
h!)li!lay.s,  .Salur!lays,  iiu!!  .Sumlays)  !)f  a 
S!!rvi!:!!r  r!!!:!!iving  a  n!)tice  !)f  err!)r  from 
a  h!)rroxver,  the  .servi!:er  shall  ])r!)vi!le  to 
the  l)orr!)xv!!r  a  xvritten  respou.se 
a!:knoxvl!!!lging  re!:eipt  !)f  the  m^ice  !)f 
error. 

(e)  Respon.se  to  notice  of  error.  (1) 
Investigation  and  response 
requirements,  (i)  In  f>eneral.  Fxcejit  iis 
pr!)vi!l!!il  in  ])aragniphs  (f)  :m!l  (g)  of  this 
.se!:ti!)n.  :i  .s!!rvi!:!!r  mu.st  r!!.sp!)n!l  t!)  a 
n!)ti!:!!  !)f  eri'!)!'  by  !!ither: 

(A)  (]!)rr!!!:ting  the  !!rror  !)r  !!rr!)rs 
i!l!!ntifi!!!l  by  tlu!  l)!)rr!)xv!!r  aii!! 
pr!)vi!ling  tli!!  h!)rr!)xv!!r  with  <!  writt!!U 
n!)tifi!;ati!)n  !)f  the  !:!)rr!!!:ti!)n,  the 
effei'.tive  ilate  !)f  tli!!  c!)rr!!!;ti!)n.  aiul 
c!)nt<ict  inf!)rmati!)n,  in!:lu!ling  <i 
tel!!phon!!  numl)!!!',  h)!'  further 
a.ssistance;  !)r 

(13)  (kjnilucting  a  r!!a.s!)u<ihl!! 
investigati!)!!  ami  ])r!)vi!ling  the 
l)!)rr!)xv!!r  xvith  a  xvritt!!n  n!)tiii!:ati!)n  that 
inclu!le.s  a  statement  that  tlu!  .servi!:er 
has  !l!!termine!l  that  ii!)  !!rr!)r  o!;!:urred, 
a  statement  !)f  the  reas!)!!  or  reasons  lor 


this  !l!!t!!rminati!)n.  a  statement  !)f  the 
h!)rr!)xver’.s  right  t!)  request  !lo!:um!!nt.s 
relii!!!  u])on  by  the  servir:!!!'  in  rea!:hing 
its  !l!!t!!rminati!)n.  inldrmati!)!!  r!!gar!ling 
h!)xv  the  h!)rr!)xv!!r  i;an  r!!!iuest  .su!;h 
!l!)!;um!!nt.s,  ami  !:onta!;t  inldrmati!)!!, 
in!:lu!ling  <i  tele])!!!)!!!!  !!i!!!!h!!r,  Idr 
further  iissista!!ce. 

(ii)  Different  or  additional  error.  If 
!h!ri!!g  a  reas!)!!al)le  i!!ve.stigati!)!!  !)f  a 
!!!)ti!:!!  !)f  er!'!)!'.  <1  .servii:!!!'  !:o!!!:h!!l!!S  that 
!!rr!)rs  !)!:!;urr!!d  !)th!!r  than,  or  i!! 
aihliti!)!!  t!).  the  error  !)r  err!)rs  all!!g!!!i  by 
the  h!)rr!)xver,  the  s!!rvi!:er  shall  !:orr!!ct 
all  su!:h  a!l!litio!!al  errors  a!!!l  ])r!)vi!l!! 
the  l)!)rrox\’er  xvith  a  xvritte!!  notification 
that  !le.scrih!!s  the  !!rr!)rs  the  servicer 
iilentified.  the  a!:ti!)!!  taken  t!)  corre!:t 
the  errors,  the  !!ffe!;tive  date  of  the 
!;orr!!!:ti!)!!,  an!f  c!)!!ta!:t  i!!f!)r!!!atio!!. 
i!!!:h!!li!!g  a  tele])ho!!e  number,  for 
further  assistance. 

(2)  Recpiesting  information  from 
borrower.  A  serx  icer  !!!ay  r!!!)U!!St 
su])])!)rti!!g  !lo!:ume!!tati!)!!  fr!)!!!  a 
h!)rr!)xv!!r  i!!  co!!!!ectio!!  xvith  the 
inve.stigati!)!!  of  an  assert!!)!  error,  hut 
!nay  i!ot: 

(i)  Idujuire  a  l)!)rroxv!!r  t!)  pr!)vi!l!!  such 
i!!f!)r!!!ati!)!!  as  a  !:!)!llliti!)!!  !)f 
i!!V!!.stig:iti!ig  a!i  as.sert!!)!  err!)r;  !)r 

(ii)  D!!t!!r!ni!!!!  that  !i!)  error  !)!;!;i!rr!!!l 
l)!!!:au.s!!  the  h!)rr!)xver  fail!!!)  t!)  ])r!)vi!le 
ai!y  r!!i]uest!!!l  i!!f!)r!!!ati!)!!  xvith!)ut 
!:o!!!lm;ti!!g  a  r!!as!)!!ahl!!  i!!X'!!stigati!)!! 
j)ur.su;mt  t!)  ]);!ragn!i)h  (e)(l)(i)(I3)  !)f  this 

S!!!:ti!)!!. 

(3)  Time  limits,  (i)  In  genend.  A 
.servi!;er  !nu.st  C!)!!!])ly  xvith  the 
r!!!ji!ire!n!!!its  !)f  paragra])h  (e)(1)  !)f  this 
se!:ti!)!!; 

(A)  N!)t  later  tha!!  seven  !lays 
(ex!;lmli!!g  legal  j)uhlic  h!)li!lays. 

Sat  unlays.  ai!!l  .Sun!lavs)  after  the 
.s!!rvicer  re!:eix’e.s  the  !!!)tii:e  !)f  err!)r  Idr 
!!rr!)rs  assert !!d  u!!der  ])anigra])h  (h)(())  of 
this  secti!)!!. 

(15)  Fri!)!'  t!)  the  ilate  of  a  foreclosure 
sale  or  withi!!  30  ilays  (exclmling  legal 
])ul)lii:  holiilays.  Satiirdays.  a!!d 
Suiiilays)  after  the  siuvii;!!!’  re!;eiv!!s  the 
!!!)tice  of  !!rror.  xvhi!;hever  is  earlier,  for 
errors  assert eil  uml!!r  ])aragraphs  (!))(')) 
;i!l!l  (10)  of  this  S!!!;ti!)!!. 

((d  For  all  other  assertiul  errors,  iiot 
later  tha!!  30  !li!ys  (excluili!!g  legal 
|)ul)li!:  holiilays,  .Satunlays,  aiiil 
Smiilays)  after  the  servicer  r!!!:!!iv!!S  the 
apj)lii:al)le  notii:!!  of  !!rr!)r. 

(ii)  Extension  of  time  limit.  For 
asserteil  errors  goven!!!!!  by  thi!  tiini! 
li!!!it  set  forth  ii!  i)i!riigraph  (e)(3)(i)(C)  of 
this  s!!!:tio!!.  a  servii;!!!'  !!!ay  exte!!!l  the 
ti!!!!!  perioil  for  !'!!.SpO!l!li!!g  hv  a!! 
a!lifitio!!al  I."!  ilays  (exi;lu!li!!g  legal 
l)ul)lic  holiilciys.  Satunlays,  a!!!l 
Su!i!lays)  if.  h!!f!)!'e  the  i!!!)!  of  the  30-ilay 
peril)!!,  the  servii:!!!'  notifies  the 
l)!)!'n)xve!'  of  the  extensio!!  a!!!l  the 
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rea.sons  for  the  extension  in  writing.  A 
.servieer  may  not  extend  tlie  time  period 
for  responding  to  errors  asserted  und(!r 
paragraph  (!))(()).  (9).  or  (10)  of  this 
section. 

(4)  ('.opias  of  (iocunumtdtion.  A 
servicer  shall  provide  to  the  borrower,  at 
no  charge,  co])ies  of  documents  and 
information  relied  u])on  by  the  servicer 
in  making  its  determination  that  no 
error  occnrnid  within  l.'i  davs 
(excluding  legal  public  holidays, 
Saturdays,  and  Sundays)  of  receiving 
the  borrower’s  recpiest  for  siu:h 
documents.  A  servicer  is  not  r(!(|uired  to 
provide  docannents  relied  upon  that 
constitute  confidential,  ])ro]3rietary  or 
privileged  information.  If  a  .servicer 
withholds  documents  relied  upon 
b(!can.se  it  has  determined  that  such 
documents  constitute  confidential, 
proprietary  or  jirivileged  information, 
the  servicer  must  notify  the  borrower  of 
its  determination  in  writing  within  15 
days  ((;xcluding  legal  public  holidays. 
Saturdays,  and  Sundays)  of  receipt  of 
the  borrower's  retpiest  for  such 
documents. 

(f)  Altornotivo  coiuplionvo.  (1)  Euilv 
corroction.  A  .s(!rvicer  is  not  recpiired  to 
comply  with  ])aragra])h.s  (d)  and  (e)  of 
this  section  if  the  servic(;r  corrects  the 
(!rror  or  errors  assert (ul  bv  the  borrower 
and  notifies  the  borrower  of  that 
correction  in  writing  within  five  davs 
((ixcluding  legal  public:  holidays, 
Saturdays,  and  Sundays)  of  receiving 
the  notice  of  error. 

(2)  Error  assoriod  hofoiv  foroclosuro 
solo.  A  .servicer  is  not  re([uir(;d  to 
com])ly  with  the  rcHjuirements  of 
paragraphs  (d)  and  (e)  of  this  scx.tion  for 
errors  assert chI  under  jjaragraph  (b)(9)  or 
(10)  of  this  .section  if  the  .servicer 
receivcis  the  ai)plicable  notice  of  an  error 
.sc!ven  or  fewc;r  days  before  a  foreclosure 
.sale.  For  any  such  notice  of  error,  a 
servicer  shall  make  a  good  faith  attempt 
to  respond  to  the  borrower,  orally  or  in 
writing,  and  either  c:orrt!ct  the  ca  ror  or 
state  the  rcaison  the  servicer  has 
determined  that  no  cirror  has  occurred. 

(g)  Hocjuiroioonts  not  applicahlo.  (1)  In 
•’onorol.  A  servicer  is  not  rcupiired  to 
comply  with  the  recpiirements  of 
paragraphs  (d),  (c;),  and  (i)  of  this  sciction 
if  the  servicer  reasonably  det(!rmin(;.s 
that  any  of  the  following  a])plv: 

(i)  Dnplicoiivo  notion  of  orror.  The 
asscated  caror  is  sub.stantiallv  the  same 
as  an  error  previously  as.scated  by  the 
borrowca'  for  which  the  scax  icer  has 
])reviou.sly  com])li(al  with  its  obligation 
to  respond  pursuant  to  jcaragraphs  (d) 
and  (ci)  of  this  .sec;tion,  unless  the 
borrower  providcis  new  and  material 
information  to  suj)j)ort  the  asscated 
caror.  Ncnv  and  material  information 
means  information  that  was  not 


revicnvcal  by  the  sca'vic;ca'  in  c:c)nnc!c:tic)n 
with  invc!stigating  a  ])ric)r  notice  of  the 
same  error  and  is  rcaisonably  likely  to 
c:hange  the  .servicica’s  ])ric)r 
determination  about  the  error. 

(ii)  Ovorbroad  notico  of  orror.  The; 
notic;e  of  error  is  ovcabroacl.  A  notice  of 
ca  ror  is  overbroad  if  the  sca'vic:er  c;annc)t 
rcaisonably  determine  from  the  notice  of 
error  the  s])ec:ific:  error  that  the  borrower 
asserts  has  oc:c:urrecl  on  a  bc)rrc)wca'’s 
ac:c;c)unt.  To  the  extcait  a  sca'vic:er  c:an 
rcaisonably  identifv  a  valid  a.ssertion  of 
an  error  in  a  nc)lic:e  of  error  that  is 
otherwise  overbroad,  the  servic:er  shall 
c:c)mi5ly  with  the  reejuirements  of 
])aragraphs  (ci),  (e)  and  (i)  of  this  sc!c:tic)n 
with  respec:t  to  that  asserted  error. 

(iii)  Untimoly  notion  of  orror.  A  notic:e 
of  ca'i'or  is  delivered  to  the  servic;er  more 
than  one  year  after: 

(A)  Servic:ing  for  the  mortgage  loan 
that  is  the  subjc!c:t  of  the  a.sserted  error 
was  transferred  from  the  servic.er 
rec:eiving  the  notic:e  of  error  to  a 
transferee  servic:er;  or 

(B)  The  mortgage  loan  balanc:e  was 
jiaicl  in  full. 

(2)  Notion  to  borrowor.  If  a  .servic:er 
determines  that,  pursuant  to  this 
paragrajih  (g),  the  servic;er  is  not 
recpiired  to  i:c)mplv  with, the 
recpiirements  of  jiaragraphs  (d),  (e).  and 
(i)  of  this  sei:tic)n,  the  servic:er  shall 
notify  the  borrower  of  its  determination 
in  writing  not  later  than  five  davs 
(exc:hiciing  legal  public:  holidays. 
Saturdays,  and  Sundays)  after  making 
suc.h  determination.  The  nc)tic:e  to  the 
borrower  shall  set  forth  the  basis  under 
paragraph  (g)(1)  of  this  .sec:tion  ujion 
whic:h  the  .servic:er  has  made  suc:h 
determination. 

(h)  Povinont  roqniroinonts  prohibitod. 
A  servic:er  shall  not  c:harge  a  fee.  or 
recpiire  a  borrower  to  make  any  payment 
that  may  be  owed  on  a  borrower’s 
ac:c:ount,  as  a  c:ondition  of  responding  to 
a  notic;e  of  error. 

(i)  Effort  on  soivicor  roinodios.  (1) 
Advorso  infonnotion.  After  rec:ei])t  of  a 
notic:e  of  error,  a  servic:er  may  not,  for 
(it)  days,  furnish  adverse  information  to 
any  c:onsumer  rejjorting  agenc:v 
regarding  any  payment  that  is  the 
subjec:t  of  the  notic:e  of  error. 

(2)  Iloinodios  porinittod.  Fxc:ept  as  set 
forth  in  this  sec:tion  with  respec:t  to  an 
a.ssertion  of  error  under  iiaragraph  (b)(9) 
or  (10)  of  this  sec:tic)n,  nothing  in  this 
sec:tic)n  shall  limit  or  restric:t  a  lender  or 
servic;er  from  pursuing  any  reinedv  it 
has  under  applic:able  law,  inc:lucling 
initiating  forec.losure  or  prc)c:eecling  with 
a  ic)rec:lc)sure  sale. 

§  1 024.36  Requests  for  information. 

(a)  Information  rocjnost.  A  servic:or 
shall  c:om])ly  with  the  recpiirements  of 


this  sec:tion  for  any  written  recpiest  for 
information  from  a  borrower  that 
inc:lucles  the  name  of  the  borrower, 
information  that  enables  the  .servic:er  to 
identify  the  borrower’s  mortgage  loan 
ac:c:c)unt.  and  states  the  information  the 
borrower  is  recpiesting  with  res])ec:t  to 
the  borrower’s  mortgage  loan.  A  recpiest 
on  a  payment  c:c)U|)C)n  or  other  jiayment 
form  sup|)lied  by  the  servic.er  need  not 
be  treated  by  the  .servic:er  as  a  recpiest  for 
information.  A  recpiest  for  a  jiayoff 
balanc:e  need  not  be  treated  by  the 
servic:er  as  a  recpiest  for  information.  A 
cpialified  written  recpiest  that  recpiests 
information  relating  to  the  servic:ing  of 
the  mortgage  loan  is  a  recpiest  for 
information  for  purjioses  of  this  sec:tion, 
and  a  servic:er  must  c:om])ly  with  all 
recpiirements  apj)lic:able  to  a  recpie.st  for 
information  with  respec:t  to  suc:h 
cpialified  written  recpiest. 

(b)  Contact  information  for  Imrrowors 
to  roqnost  information.  A  servic:er  may, 
by  written  nc)tic:e  provided  to  a 
borrower,  establish  an  addre.ss  that  a 
borrower  must  u.se  to  reejuest 
information  in  ac:c:c)rclanc:e  with  the 
proc:echires  in  this  .sec:tic)n.  The  nc)tic:e 
shall  inc:hide  a  statement  that  the 
borrower  must  u.se  the  established 
address  to  recpie.st  information.  If  a 
servic.er  designates  a  .si)ec;ific:  address  for 
rec:eiving  information  rec]ue.sts.  a 
.servic:er  shall  designate  the  same 
address  for  rec:eiving  nc)tic:es  of  error 
])ur.suant  to  ^  1024. 35(c:).  A  .servic:er 
shall  jirovide  a  written  nc)tic:e  to  a 
borrower  before  any  c:hange  in  the 
address  used  for  receiving  an 
information  recpiest.  A  servic.er  that 
designates  an  addre.ss  for  rec:eipt  of 
information  recpiests  must  jiost  the 
designated  address  on  any  Web  site 
maintained  by  the  .servic:er  if  the  Web 
site  lists  any  c:c)ntai:t  address  for  the 
servic:er. 

(c)  Acknowlodgmont  of  rocoipt. 

Within  five  days  (exc;hiding  legal  public: 
holidays.  Saturdays,  and  Sundays)  of  a 
servic:er  rec:eiving  an  information 
recpie.st  from  a  borrower,  the  servic.er 
shall  provide  to  the  borrower  a  written 
res])C)nse  ac:knc)wledging  rec:eipt  of  the 
information  recpiest. 

(cl)  liosponso  to  information  ro(inost. 

(1)  Invostigation  and  rosi)onso 
ro(]niromonts.  Kxc:epl  as  provided  in 
paragrajihs  (e)  and  (I")  of  this  .sec:tic)n,  a 
.servic:er  must  respond  to  an  information 
recpiest  by  either: 

(i)  Providing  the  borrower  with  the 
rec]uestecl  information  and  c:c)ntac:t 
information,  inc:hicling  a  telejihone 
number,  for  further  a.s.si.stanc:e  in 
writing:  or 

(ii)  (ic)nchic:ting  a  rea.sonable  .searc:h  for 
the  recpiested  information  and  jirovicling 
the  borrower  with  a  written  nc)tific:ation 
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tliat  states  that  the  servicer  has 
determined  that  the  re(|uested 
intonnation  is  not  available  to  tlie 
.servicer,  provides  the  basis  ibr  tlie 
.s(!rvicer’s  determination,  and  provides 
contact  information,  including  a 
telej)hone  numln;r.  for  fnrtlua' 
assistance. 

(2)  Tinw  limits,  (i)  In  ^mumil.  A 
.s(!rvicer  must  com])ly  with  the 
nuinirements  of  paragraj)h  (d)(1)  of  this 
.section: 

(A)  Not  later  than  10  days  (excluding 
legal  public  liolidavs.  .Satnrdavs.  and 
Snndavs)  after  the  .servicer  receives  an 
information  n‘(]ue.st  for  the  identity  of. 
and  address  or  other  relevant  contact 
information  for.  the  owner  or  assignee  of 
a  mortgage  loan:  and 

(8)  For  all  other  requests  for 
information,  not  later  than  30  days 
(excluding  legal  jnihlic  holidays. 
.Saturdays,  and  .Snndavs)  after  the 
servic(!r  receives  tlie  information 
reouesl. 

(ii)  Hxlnnsion  oftimn  limit.  For 
reciuests  for  information  governed  by  the 
time  limit  set  forth  in  paragraph 

(d)(2)(i)(H)  of  this  section,  a  servicer 
mav  extend  the  time  period  for 
responding  by  an  additional  I.!  davs 
(excluding  legal  imhlic  liolidavs. 
.Saturdays,  and  .Sundays)  if.  before  the 
end  of  the  30-day  period,  the  servicer 
notifies  the  borrower  of  the  extension 
and  the  reasons  for  the  extension  in 
writing.  A  servicer  mav  not  extend  the 
time  period  for  reipie.sts  for  information 
governed  by  jiaragrapli  (d)(2)(i)(A)  of 
this  .section. 

(e)  Altnrnativn  complinnci;.  A  servicer 
is  not  reciuired  to  conijily  with 
paragrajihs  (c)  and  (d)  of  this  section  if 
the  servicer  provides  the  borrower  with 
the  information  requested  and  contact 
information,  including  a  telephone 
miinher.  for  further  assistance  in  writing 
within  five  days  (excluding  legal  jiuhlic 
holidays.  .Saturdays,  and  Sundays)  of 
receiving  an  information  recpiest. 

(f)  Ii(!(]uir(;mmits  not  applicohlo.  (1)  In 
••onHrnl.  A  serx  icer  is  not  reipured  to 
comjily  witli  the  reiinirements  of 
paragraphs  (c)  and  (d)  of  tliis  .section  if 
the  servicer  reasonahlv  determines  tliat 
any  of  tlie  following  apply: 

(i)  Diiplicotive  information.  The 
information  reqne.sted  is  snhstantiallv 
the  same  as  informatioii  jireviouslv 
requested  hv  the  borrower  for  which  the 
servicer  has  previouslv  comjilied  with 
its  obligation  to  respond  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section. 

(ii)  (ionfidontial.  propriatarv  or 
privilof’od  information.  The  information 
nuiuested  is  confidential,  proprietarv  or 
privileged. 

(iii)  Irndavant  information.  The 
information  reqne.sted  is  not  directlv 


related  to  the  borrower’s  mortgage  loan 
account. 

(iv)  Ovarhroad  or  andalv  hardansoma 
information  nHinast.  The  information 
re(|ue.st  is  overbroad  or  nndulv 
hnrdensonie.  An  informatioii  re(|uesl  is 
overbroad  if  a  borrower  re{|ue.st.s  tliat  the 
servicer  jirovide  an  unreasonahle 
volume  of  documents  or  information  to 
a  borrower.  An  information  reiiue.st  is 
iniduly  burdensome  if  a  diligent 
servicer  could  not  respond  to  the 
information  recpiest  without  either 
exceetling  the  maximum  time  limit 
permitted  by  jiaragrapli  (d)(2)  of  this 
.section  or  incurring  costs  (or  dedicating 
resources)  that  would  he  unreasonahle 
in  light  of  the  circumstances.  To  the 
extent  a  servicer  can  reasonably  identify 
a  valid  information  recpiest  in  a 
submission  that  is  otlierwi.se  overbroad 
or  unduly  burdensome,  the  servicer 
shall  conijily  with  the  requirements  of 
jiaragrajilis  (c)  and  (d)  of  this  .sec;tioii 
with  resjiect  to  that  recjuested 
information. 

(v)  IJntimoIv  information  nupmst.  The 
iiiformation  recjnest  is  delivered  to  a 
serx'icer  more  than  one  year  after: 

(A)  .Servicing  for  the  mortgage  loan 
that  is  the  subject  of  the  information 
recjuest  was  transferred  from  the 
servic;er  receiving  the  recjiiest  for 
information  to  a  tran.sferee  servicer:  or 

(8)  The  mortgage  loan  balance  was 
jiaid  in  full. 

(2)  \’oti(:a  to  horrowar.  If  a  serx  icer 
determines  that,  jinrsuant  to  this 
jiaragrajih  (f).  the  servicer  is  not 
recjuired  to  conijily  xvitli  the 
recjuirements  of  jiaragrajilis  (c)  and  (d) 
of  this  section,  the  servicer  shall  notifv 
the  horroxver  of  its  determination  in 
xvriting  not  later  than  five  days 
(excluding  legal  jiuhlic  holidays. 
.Saturdays,  and  .Sundays)  after  making 
such  determination.  The  notice  to  the 
horroxver  .shall  set  forth  the  basis  under 
jiaragrajih  (11(1)  of  this  .section  ujion 
xvhich  the  servicer  has  made  such 
determination. 

(g)  Pavnumt  raqniromant  limitations. 
(1)  Fans  prohihitad.  Fxcejit  as  set  forth 
in  jiaragrajih  (g)(2)  of  this  section,  a 
servicer  shall  not  charge  a  fee,  or  recjuire 
a  horroxver  to  make  any  jiavmenl  that 
may  he  oxved  on  a  horroxver’s  account, 
as  a  condition  of  resjionding  to  an 
information  recjuest. 

(2)  Foa  parmittad.  Nothing  in  this 
section  shall  jirohihit  a  .servicer  from 
charging  a  fee  for  jiroviding  a 
beneficiary  notice  under  ajijilicahle 
.State  laxv.  if  such  a  fee  is  not  otherxvise 
jirohihited  by  ajijilicahle  laxv. 

(h)  Sarvicar  ramadios.  Nothing  in  this 
section  shall  jirohihit  a  .servicer  from 
furnishing  adverse  information  to  anv 
consumer  rejiorting  agency  or  jinrsning 


any  of  its  remedies,  including  initiating 
foreclosure  or  jir(ic:eeding  xvith  a 
foreclosure  .sale,  alloxved  hv  the 
underlying  mortgage  loan  instruments, 
during  the  time  jieriod  that  resjionse  to 
an  iiddrmation  recjuest  notice  is 
onlstanding. 

§1024.37  Force-placed  insurance. 

(a)  Dafioition  of  forco-placod 
insaranco.  (1)  In  ‘‘onand.  f’or  the 
jiui  jio.ses  of  this  section,  the  term 
"force-jilaced  insurance”  means  hazard 
insurance  obtained  by  a  .servic:er  on 
behalf  of  the  oxvner  or  assignee  of  a 
mortgage  loan  that  insures  the  jirojierty 
securing  such  loan. 

(2)  Typos  of  insaranco  not  considorod 
forco-placod  insaranco.  The  folloxving 
insurance  does  not  constitute  “force- 
jilaced  insurance”  under  this  section: 

(i)  Hazard  insurance  required  by  the 
Flood  Disaster  Protection  Act  of  1073. 

(ii)  Hazard  insurance  obtained  hv  a 
horroxver  hut  renexved  by  the  horroxver's 
.servii;er  as  de.scrihed  in  §  1024.1 7(k)(l). 
(2).  or  (.'-)). 

(iii)  Hazard  insuraiu;e  obtained  by  a 
horroxver  hut  renexveil  hv  the  horroxver’s 
servicer  at  its  discretion,  if  the  horroxver 
agrees. 

(h)  Basis  for  charyini>  borrower  for 
forco-placod  insaranco.  A  serx  icer  mav 
not  asse.ss  on  a  horroxver  a  jiremium 
charge  or  fee  related  to  force-jilaced 
insurance  unle.ss  the  .servicer  has  a 
reasonable  basis  to  believe  that  the 
horroxver  has  failed  to  coiujilv  xvith  the 
mortgage  loan  contract’s  nujinrement  to 
maintain  hazard  in.snraiu;e. 

(c)  Bo(]uiromonts  hoforo  charging 
borrowor  for  forco-placod  insaranco.  (1 ) 
In  gonoral.  before  a  servicer  assesses  on 
a  horroxver  any  jiremium  charge  or  fee 
related  to  force-jilaced  insurance,  the 
servicer  must: 

(i)  Deliver  to  a  horroxver  or  jilac:e  in 
the  mail  a  xvritten  notice  containing  the 
information  required  by  jiaragrajih  (c)(2) 
of  this  sec:tion  at  lea.st  4.'i  davs  before  a 
.servic:er  assesses  on  a  horroxver  such 
charge  or  fee: 

(ii)  Deliver  to  the  horroxver  or  jilac:e  in 
the  mail  a  xvritten  notice  in  accordance 
xvith  jiaragrajih  (d)(1)  of  this  section: 
and 

(iii)  8y  the  end  of  the  l.'i-day  jieriod 
beginning  on  the  date  the  xvritten  notice 
de.scrihed  in  jiaragrajih  (c)(l)(ii)  of  this 
section  xvas  clelivered  to  the  horroxx'er  or 
jilaced  in  the  mail,  not  have  received, 
from  the  horroxver  or  otherwise, 
evidence  demon.strating  that  the 
horroxver  has  had  in  jilace. 
continnonsly,  hazard  insurance 
coverage  that  conqilies  xvith  the  loan 
c:ontract’.s  recjiiirements  to  maintain 
hazard  insurance. 
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(2)  ContHiit  ol  notice.  The  notice 
re(]uir(!{l  l)y  paragraph  (cKl)(i)  of  tliis 
seclion  shall  sot  forth  the  following 
information: 

(i)  The  (late  of  the  notice: 

(ii)  The  servicer’s  naim;  and  mailing 
address: 

(iii)  The  borrower's  name  and  mailing 
address; 

(iv)  A  statement  that  nupiests  the 
borrower  to  provide  hazard  insurance 
information  for  the  borrower's  ])ropertv 
and  identifies  the  j)roperty  by  its 
physical  address; 

(v)  A  statement  that  the  borrower's 
hazard  insurance  is  ex])iring  or  has 
exj)ired.  as  applicable,  and  that  the 
servic(!r  does  not  have  evicUnice  that  the 
t)orrow(?r  has  hazard  insurance  coverage 
past  the  expiration  date,  and  that,  if 
applicable,  idcMitifies  the  type  of  hazard 
insurance  for  which  the  .servicer  lacks 
evid(!nce  of  coverage; 

(vi)  A  statement  that  hazard  insurance 
is  retiuired  on  the  borrower's  ])roperty, 
and  that  the  servicer  has  purchased  or 
will  |)iirchase,  as  ap|)licahle.  such 
insurance  at  the  borrower’s  ex])ense; 

(vii)  A  .statement  nupiesting  the 
horrow(;r  to  prom])tly  provide  the 
.servicer  with  insurance  information; 

(viii)  A  descri])tion  f)f  the  recpiested 
insurance  information  and  how  the 
borrower  may  provide;  snc:h  information, 
and  if  applicable,  a  statement  that  the 
r(;(pi(;sted  Information  must  he  in 
writing; 

(ix)  A  statement  that  insurance  the 
.service;!'  has  ])nre:h<ise;el  eer  pure:ha.se;.s; 

(A)  May  e;e).st  .signifie:antlv  me)re;  than 
hiizeirel  insurance  i)ure:haseel  by  the 
he)rre)we;r; 

(B)  Ne)t  pre)vide  as  mue;h  e:overage  as 
hazarel  in.snrane;e  pnre:hased  by  the 
he)rre)we;r; 

(x)  The  se;rvicer’s  te;lephe)ne  numher 
fe)r  horre)we;r  ineiuiries;  anel 

(xi)  If  applie:ahle,  a  statement  aelvising 
the  borrower  to  re;vie;w  aelelitional 
infe)rmatie)n  j)re)vieleel  in  the  same 
transmittal. 

(3)  Fornidt.  A  servicer  must  se;t  the; 
infeirmatie)!!  re;eiiiireel  by  paragraphs 
(e:)(2)(iv),  (vi).  anel  (ix)(A)  anel  (B)  in 
he)lel  te;xt,  e;xe:e;pt  that  the;  infe)rmatie)n 
<ihe)nt  the  ])hysie:al  aelelress  e)f  the 
he)rre)we;r’s  ])re)pe;rtv  re;e|uire;d  hv 
ixiragraph  (e;]{2)(iv)  e)f  this  s(;e:tie)n  mav 
he;  set  in  re;gnlar  text.  A  se;rvie:e;r  may  n.se; 
Ibrm  MS-3A  in  a|)pe;nelix  MS-3  e)f  this 
p.irl  te)  e;e)mplv  with  the  reeinireanents  of 
piiragraphs  (e;)(l)(i)  anel  (2)  e)f  this 
.see.tion. 

(4)  Additional  information.  A  ser\'ie:e;r 
lUiiy  ne)t  incluele;  any  infe)rmatie)n  e)ther 
than  infe)rmation  re;e]uire;el  by  paragrajjhs 
(e:)(2)  e)f  this  .see:tie)n  in  the  written 
notie.e  re;e]uire;d  by  j)aragraj)h  (c)(l)(i)  of 
this  .se;e:tie)n.  He)wever,  a  .servie:t;r  mav 


])re)viele;  .sne;h  aelelitie)nal  informatie)n  te) 
a  he)rre)we;r  e)n  sepanite  pie;e;e;.s  of  paper 
in  the;  same  tnmsmittal. 

(el)  Ilcinindcr  notice.  (1)  In  general. 

I’he;  ne)tie;e;  re;einire;el  by  paragraph 
(e:)(l)(ii)  e)f  this  .se;e:tie)n  shall  he; 
ele;live;re;el  te)  the;  he)rre)we;r  e)r  plae:e;el  in 
the;  niiiil  at  le;a.st  I.")  elav.s  he;fe)re;  a 
se;rvie:e;r  :is,se;.s.se;.s  e)n  a  he)rre)we;r  a 
l)re;minm  e:harge;  e)r  fe;e;  re;lale;el  te)  fe)re:e;- 
plae:e;el  insnnme:e;.  A  .servie:e;r  mav  ne)t 
ele;live;r  te)  a  he)rre)we;r  e)r  plae:e;  in  the; 
mail  the  ne)tie:e;  re;epiire;el  by  paragraph 
(e;)(l)(ii)  e)f  this  .se;e:tie)n  until  ;it  least  30 
elays  after  elelivering  te)  the;  heerrower  or 
plae:ing  in  the;  mail  the;  written  ne)tie;e; 
re;ejnireel  by  |)aragraph  (c)(1)(i)  e)f  this 
.see:tie)n. 

(2)  Content  of  the  reminder  notice,  (i) 
Seivicer  receiving  no  insurance 
information.  A  servie:er  that  re;e:e;ives  ne) 
hazarel  insnrane:e  infe)rmatie)n  after 
elelivering  te)  the;  he)rre)we;r  e)r  placing  in 
the  mail  the  ne)tie:e  re:(piire;el  by 
p;n'agra])h  (c)(l)(i)  e)f  this  .se;e:tie)n  must 
set  forth  in  the;  ne)tie:e;  re;(piire;el  hv 
l)anigniph  (e;)(l)(ii)  e)f  this  .se;e:tie)n; 

(A)  Tlie  elate;  of  the;  ne)tie;e; 

(B)  A  .state;me;nt  that  the;  ne)tie:e;  is  the; 
se;e;e)nel  anel  final  ne)tie:e;; 

((i)  The;  infe)rm<itie)n  re;ejuire;el  by 
panigni|)hs  (e:)(2)(ii)  Ihrenigh  (xi)  e)f  this 
se;e;tie)n;  anel 

(D)  The;  e;e)st  e)f  the;  fe)re:e;-])lae:e;el 
in.snrane:e;.  sleiteel  as  an  annual  pre;mium. 
e;xe;e;i)t  if  a  .se;rvie;e;r  ele)e;s  ne)t  kne)w  the; 
e;e)sl  e)f  fe)re;e-|)lae;e;el  insurane:e,  a 
re;ase)nahle;  e;stimate;  shall  he;  eliscloseel 
anel  iele;ntiiie;el  as  .sne:h. 

(ii)  Seivicer  not  receiving 
demonstration  of  continnons  coverage. 

A  .servie:er  that  has  re;e:eiveel  hazarel 
insurane;e  infeermation  after  ele;live;ring  to 
a  he)rre)wer  e)r  plae;ing  in  the  mail  the 
notice  re;e]uire;el  by  j)aragraph  (e;)(l)(i)  e)f 
this  .se;e;tion,  hut  has  not  re;e;eived.  fre)m 
the;  he)rre)wer  e)r  e)therwi.se.  evielence 
ele;me)nstrating  that  the  he)rre)W(;r  has  hael 
hcizard  insurance  e:e)verage  in  ])lae:e; 
e;e)ntinnonsly.  must  set  forth  in  the 
ne)tie;e;  re;e]uire;el  hv  ])aragraph  (c)(l)(ii)  e)f 
this  se;e:tie)n  the;  following  inform;itie)n; 

(A)  The;  elate  e)f  the;  ne)tie:e; 

(B)  The  infe)rmatie)n  re;e|nire;el  hv 
j);n'<igra|)h.s  (e:)(2)(ii)  threnigh  (iv),  (x), 

(xi).  anel  (el)(2)(i)(B)  ;mel  (D)  e)f  this 
.se;e:tie)n; 

((;)  A  stateanent  that  the;  .se;rvie:(;r  has 
re;e:eive;el  the;  hazarel  in.surime:e; 
informatie)])  that  the  he)rre)we;r  ])re)viele;el; 

(D)  A  .state;me;nt  th.it  re;eiuests  the; 
he)rre)wer  te)  pre)viele;  the  infe)rmiitie)n  that 
is  missing; 

(K)  A  statement  that  the  he)rre)wer  will 
he;  e:harge;el  fe)r  in.snrane:e;  the;  .servie:e;r 
has  pure:h<i.seel  e)r  pure;hases  fe)r  the 
pe;rie)el  of  time  during  whie:h  the  .se;rvice;r 
is  unable;  to  verify  e:overage; 


(3)  Format.  A  se;rvicer  mn.st  .se;t  the 
infe)rmatie)n  re;e]uire;d  by  j)aragraphs 
(el)(2)(i)(B)  anel  (D)  e)f  this  se;e:tie)n  in 
he)lel  te;xf.  A  se;rvie:e;r  may  use;  fe)rm  MS— 
313  in  ap|)e;nelix  MS-3  e)f  this  ])art  te) 
e:e)m])ly  with  the  reepiirements  e)f 
paragrci])h.s  (el)(l)  anel  (el)(2)(i)  e)f  this 
.se;e:tie)n.  A  .servie:e;r  may  n.se;  fe)rm  MS- 
3(]  in  €ip])enelix  MS-3  e)f  this  pent  te) 
e:e)mply  with  the  re;e|nire;ments  e)f 
piiragra])h.s  (el)(l)  anel  (el)(2)(ii)  e)f  this 
.se;e:tie)n. 

(4)  Additional  information.  As 
applie:ahle;,  a  se;rvie:e;r  may  ne)t  ine:lnele; 
any  infe)rmatie)n  eether  than  inforniiitie)!! 
re;ejuireel  by  panigra])h  (el)(2)(i)  e)r  (ii)  e)f 
this  sectie)!!  in  the  written  notice 
reepiireel  by  peiragraph  (c)(l)(ii)  of  this 
.sectie)!!.  However,  a  servicer  !nay 
j)re)viele  such  aelelitional  ieiforneatio!!  te) 
a  he)rre)wer  e)n  .sei)arate  i)iee:es  of  paper 
in  the;  .same  transmittal. 

(.'))  Updating  notice  with  borrower 
information.  If  j!  se;rvie:er  re;e:e;ives  !iew 
infe)rmatie)n  ahe)nt  a  he)rrower’.s  hazarel 
ieisurance  iifte;r  a  written  ne)tie:e;  r(;(iuire;d 
by  ])ciragraph  (e:)(l)(ii)  e)f  this  .se;e:tie)!i  has 
he;e!i  put  inte)  pre)dne:tie)!!.  the  se;rvie:e;r  is 
!ie)t  re;einire;el  te)  i!j)elate  sne:h  !ie)tie:e; 
haseel  on  the;  eiew  ieifeerenatie)!)  .se)  le)ng  as 
the;  ne)tie:e;  was  put  inte)  ])re)elne:tie)!i  a 
re;a.se)!!ahle;  tiene;  ])rie)r  te)  the;  se;rvie:er 
ele;live;ring  the;  ne)tie:e;  te)  the;  he)rre)we;r  e)r 
plae:i!ig  the  !ie)tie:e  iei  the  mail. 

(e)  Ilenmving  or  replacing  force-placed 
insurance.  (1)  In  general.  Be;fe)re;  ei 
.se;rvie:e;r  iis.se;s.se;.s  e)!i  ei  he)rre)wer  ei 
])re;niinm  e:harge  e)r  fe;e  relateel  te) 
re;!iewi!ig  or  re;j)lae:i!ig  e;xi.sti!ig  fe)re:e;- 
])lace;d  i!!snrane:e.  a  .servie:e;r  enu.st: 

(i)  Delive;r  te)  the  he)rrower  e)r  plae:e;  i!i 
the;  !nail  a  writte;!i  ne)tice  e:o!itai!ii!ig  the 
iedbrenatie)!!  .se;l  ibrth  iei  paragraph  (e)(2) 
of  this  .se;e:tie)!i  at  least  4,')  elavs  before 
assessing  on  a  he)rre)wer  sue:h  e:harge  or 
fee:  anel 

(ii)  By  the  enel  of  the  4r)-elay  p(;rioel 
he;ginning  o!i  the  elate  the  writteei  notie:e 
reejuireel  hy  paragraph  (e)(l)(i)  e)f  this 
.see;tion  was  elelivereel  to  the  horreewer  or 
plae:e;el  in  the  mail.  !ie)t  have  ree;eive;el. 
fre)!!!  the;  heerrower  or  eetherwise. 
e;viele!u:e;  eleenoeistrating  that  the; 
he)rrowe;r  has  j)nre:hase;el  hazarel 
i!i.sura!ie:e;  e:e)verage;  theit  e:e)!nplies  with 
the;  le)an  e:e)ntrae:t'.s  re;e|nire;!ne;!its  te) 
enaieitain  hazarel  i!i.snrane:e;. 

(iii)  Charging  a  borrower  before  end  of 
notice  period.  Ne)twilh.sla!ieli!ig 
paragra})hs  (e)(l)(i)  aeiel  (ii)  of  this 
se;e;tie)n.  if  ne)t  ])re)hihite;el  hv  State  e)r 
e)the;r  applie:ahle;  law,  if  a  .servie:e;r  hiis 
reneweel  e)r  re;])lcie;eel  e;xi.sting  fe)re:e- 
place;el  i!i.si!ra!ie:e  aeeel  re;e:e;ive;.s  e;viele;!ie:e; 
eie;!ne)n.strati!ig  that  the  he)rre)wer  lae:keel 
i!i,snra!ie:e  e:e)ve;rage;  Ibr  .se)!ne  perieeel  e)f 
time  folle)wi!ig  the  expiration  e)f  the 
e;xi.sli!ig  fe)re:e;-plae;eel  ieisnrance 
(inclueling  eluring  the  notie.e  perie)el 
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|)res(:rih(i(l  by  j)aragraph  (e)(1)  et  this 
.section),  tlie  servic(!r  may.  promijlly 
upon  receiving  sucli  (ividence,  assess  on 
tlu!  borrower  a  ])r(Mniinn  cliarge  or  lee 
riilated  to  renewing  or  replacing  existing 
rorce-|)laced  insurance  for  that  period  of 
time. 

(2)  (JontanI  ol  rcnamil  notica.  The 
notici!  recpnnid  by  paragraph  (e)(l)(i)  ol 
this  section  shall  s(!t  Ibrth  tin;  Ibllowing 
inlbrination: 

(i)  'l’h(i  date  ol  the  notic(;: 

(ii)  'I’Ik!  s(!rvicer's  name  and  mailing 
addrijss; 

(iii)  Tin;  horrowca  's  name  and  mailing 
addnvss; 

(iv)  A  statement  that  nHiiKi.sIs  th(! 
borrower  to  update  the  hazard  insurance 
inlormation  for  the  borrower’s  properly 
and  identifies  the  horrowcn’s  propcnly 
by  its  j)hysical  address; 

(v)  A  statement  that  th(!  servicer 
previously  pnrcha.sed  insurance  on  the 
borrower's  property  and  asscis.scul  tlu; 
cost  of  the  insurance  to  the  borrower 
because  the  servic(!r  did  not  have 
evidenc<!  that  the  borrower  had  hazard 
insurance  coveragi;  for  the  ])ropertv; 

(vi)  A  staleimml  that: 

(A)  The  insurance  tin;  sm  vicer 
pnrcha.sed  previonslv  has  (ixpircul  or  is 
expiring,  as  a|)|)licahle:  and 

(11)  Hecans(!  hazard  insurance  is 
nuinired  on  the  borrower's  propertv.  tin* 
.servicer  intends  to  maintain  insurance 
on  the  propertv  by  reiunving  or 
replacing  the  insurance  it  |)revionslv 
])urchased: 

(vii)  A  .stateiiKMit  inlbrining  the 
horrow(!r: 

(A)  That  insurance  the  serviccn' 
purchases  may  cost  significantly  more 
than  ha/xird  insurance!  pnrcha.sed  by  the! 
borrower: 

(B)  That  such  insurance  may  not 
provide  as  much  coverage  as  hazard 
insurance  ])nrchased  by  tlu!  borrower; 
and 

((;)  The  co.st  of  the  force-placed 
insurance,  stated  as  an  annual  pniinium, 
except  if  a  servicer  does  not  know  the 
co.st  of  force-placed  insurance,  a 
nia.sonable  estimate  shall  be  disclo.sed 
and  identified  as  such. 

(viii)  A  statement  that  if  the  borrower 
purchases  hazard  insurance,  the 
borrower  should  promj)tly  ])rovide  the 
.servicer  with  insurance  information. 

(ix)  A  de.scri|)tion  of  the  reeiuested 
insurance  information  and  how  the 
borrower  may  provide  such  information, 
and  if  a])])licable,  a  statement  that  the 
nuiuested  information  must  be  in 
writing; 

(x)  The  servicer’s  tel(!j)hone  number 
for  borrower  inquiries:  and 

(xi)  If  a|)))licable,  a  statement  advising 
a  borrower  to  review  additional 
information  j)rovided  in  the  .same 
transmittal. 


(3)  I-’oinuit.  A  servicer  must  .set  the 
information  re{|uir(!d  by  paragraphs 

(e)(2)(iv),  (vi)(B),  and  (vii)(A)  through 
(())  of  this  section  in  bold  text,  (!xc(!|)t 
that  lh(!  information  about  tbe  jjliysical 
addniss  of  the  borrower’s  |)ro])(!rtv 
nujuinid  by  i)aragraph  (e)(2)(iv)  may  bi! 

.s(!t  in  nigular  text.  A  .s(!rvici!r  may  use 
form  M.S-31)  iu  app(!ndix  MS-3  of  tins 
part  to  com|)ly  with  the  r(!(|uirem(!nt.s  of 
l)aragraphs  ((!)(l)(i)  and  (2)  of  this 
s(!ction. 

(4)  Additional  infonnation.  As 
ap])licable,  a  s(!rvic(!r  mav  not  include 
any  information  oth(!r  than  iidbrmalion 
nuiuired  by  paragra])!)  ((!)(2)  of  this 
section  in  tlu!  written  notice*  nMpiinid  bv 
paragraj)!!  (e)(1)  of  this  section. 
ilowev(!r.  a  servicer  may  |)rovid(!  such 
additional  information  to  a  borrowcir  on 
s(!])arate  pi(!C(!s  of  |)ai)(!r  in  sanu! 
transmittal. 

(.^))  l'r(;(}U(;n(:y  of  ronomd  nolicas. 
Before  (!ach  anniversarv  of  a  seii  vicer 
purchasing  force-placed  insurance!  em  a 
be)rre)we!r’s  pre)pe!rty,  the!  .se!rvie:e!r  shall 
eie!live!r  te)  the  be)rre)wer  e)r  i)l<ie:e!  in  the 
ineiil  the!  writte!n  ne)tie;e!  reupiireul  by 
])aragraph  (e!)(l)  e)f  this  se!e:tie)n.  A 
.se!rvle:e!r  is  ne)t  re!e]iure!el  te)  ])re)viele!  the! 
writte!!!  ne)tie:e!  re!e|uire!el  by  panigra])!) 

(e!)(l )  e)f  this  se!e:tie)n  mene!  thiin  e)ne:e!  a 
yesir. 

(f)  Moiliny,  tin;  notices,  if  a  .se!rvie:e!r 
lUiiils  :i  writte!!!  ne)tie:e!  re!eiuire!ei  by 
l)aragraph.s  (e:)(l)(i),  (e:)(l)(ii).  e)r  (e)(1)  e)f 
this  se!e:lie)n.  the!  se!rvie:e!r  mu.st  use!  ii 
e;l;is.s  e)f  imiil  ne)t  le!ss  than  fir.st-e:liiss 
mail. 

(g)  ConcclUdion  of  forcc-pIaccd 
insurance.  Within  1.')  elays  e)f  re!e:e!iving. 
fre)!!!  the!  beerreewer  e)r  e)t herwi.se!, 
evielene:!!  eleme)n.str<iting  that  the 
be)rre)we!r  has  hael  in  plae:e  hazarel 
insurane;e  e;e)ve!rage!  that  e:e)mplie!.s  with 
the!  loan  e:e)nlrae:t’s  renjuirements  te) 
maintain  hazarel  insurane:e,  <i  servicer 
must: 

(1 )  (kme:e!l  the  fore;e!-plae:e!el  insurane:e 
the  .servie;e!r  ])ure;ha.se!el  te)  insure  the 
be)rre)wer’.s  pre)pe!rtv:  anel 

(2)  Re!funel  te)  sue:h  be)rre)wer  <ill  fe)re:e!- 
plcie:e!el  in.surane:e!  pre!mium  chargers  anel 
re!late!el  feeis  paiel  by  .sne:h  be)rre)we!r  for 
any  pe!rie)el  e)f  e)verla])j)ing  in.surane:e 
e:e)ve!rage  anel  re!me)ve  fre)m  the! 
be)rre)we!r’s  ae:e:e)unt  all  fe)re:e!-plae:e!el 
insurane:e!  e:harge!s  anel  re!late!el  fe!e!.s  for 
sue:h  perieeel  that  the  servicer  has 
as.sesseel  te)  the!  be)rre)we!r. 

(h)  Limitations  on  forcc-jjiaccd 
insurance  charges.  (1)  In  general.  Exe;e])t 
fe)!'  e;harge!.s  .subie!e;t  te)  State  re)gulatie)n  as 
the  husiness  e)f  in.surane:e!  anel  e;harge)s 
authe)rizeel  by  the  Fleeoel  Disaster 
Fre)te!e;tie)n  Ae:t  e)f  l‘)73.  all  e;harge!s 
relateel  to  fore:e-plae;eel  insuranc:e! 
asses.seel  te)  a  be)rre)we)r  by  e)r  thre)ugh  the 


servie:)!!'  must  be  be)na  fiele  emel 
re!a.se)niible!. 

(2)  Bona  fide  and  reason(d)le  charge. 

A  be)na  fiele!  <mel  re!ase)nable!  e'.harge  is  a 
e:h€irge!  fe)r  ii  .se!rvie:e!  iie:tuallv  ])e!rfe)rme!el 
thcit  be!<ir.s  a  re!;ise)n€ible!  re!l;itie)n.shi])  te) 
the  .se!rvie:e!r’s  e:e)st  e)f  i)re)vieling  the 
.se!rvie:e!.  <mel  is  ne)t  e)lhe!rwi.se!  j)re)hibite!el 
by  a])plie;iible!  law. 

(i)  Belationship  to  Blood  Disaster 
Protection  Ac:t  of  1973.  If  permitteel  bv 
re!gulatie)n  uneler  se!e;tie)n  l()2(e!)  e)fthe! 
Fle)e)el  Di.sa.steM'  lTe)le!e:tie)n  Ae;t  e)f  l‘)73.  a 
.se!rvie:e!r  subjee;!  te)  tbe!  re!e|uire!me!nt.s  e)f 
this  .se!e:tie)n  iiiciy  ele!live!r  te)  the  be)rre)we!r 
e)r  pl;ie:e!  in  the!  m.iil  ;my  ne)tie;e  reMiuireel 
by  this  .se!e;tie)n  anel  the!  ne)tie;e!  reeiuireel 
by  .se!e:lie)n  l()2(e!)  e)f  the!  Fle)oel  Disastea' 
l’re)te!e:tie)n  Ae;t  e)f  1973  e)n  se!])in'ate! 
pie!e:(!s  e)f  peiper  in  the  same  transmittal. 

§1024.38  General  servicing  policies, 
procedures,  and  requirements. 

(ii)  Beasonahle  policies  and 
procedures.  A  servie.er  shall  maintiiin 
pe)lie:ie!S  anel  |)re)e:e!elure!S  th;!l  are! 
re!iise)ncihly  ele!signe!el  te)  ae;hie!ve  the 
e)bje!e:live!.s  .se!t  fe)rlh  in  p;iragra])h  (b)  e)f 
this  .se!e:tie)n. 

(b)  Objectives.  (1)  Accessing  and 
providing  tiinelv  and  acennde 
information.  The!  pe)lie:ie!s  anel 
pre)e:e!elure!S  re!e|uire!el  by  ])in'<igrai)h  (ii)  e)f 
this  .se!e;lie)n  shall  be  re!ase)niiblv 
ele!signe!el  te)  eensure!  tluit  the  se!rvie:e!r  e:im; 

(1)  ihe)viele!  cie:cunile!  iinel  time!ly 
elise:le)sure!s  te)  <i  be)rre)we!r  iis  re!ejuire!el  by 
this  sub])iirt  e)r  e)ther  ii])plie;able!  hiw; 

(ii)  Investigate,  re!.spe)nel  te).  anel.  as 
a])pre)])riate.  imike  e;e)rree:tions  in 
re!s])e)nse!  te)  e;e)mplainls  as.se!rte!el  by  a 
be)rre)we!r: 

(iii)  Fre)viele  a  be)rre)wer  with  ae:e:urate 
anel  timely  infe)rmatie)n  anel  eloeiuments 
in  reasponse!  to  the  be)rre)we!r’s  rexpieests 
fe)]’  infe)rmatie)n  with  re!spee:t  to  the 
beerrower’s  me)rtgage  loan: 

(iv)  Froviele!  e)wne!rs  e)r  assigneuas  e)f 
mortgage  leeans  with  ae:e;urate  and 
e:urre!nt  information  anel  eloe:ume!nts 
ahe)ut  all  meertg.ige  le)ans  then'  own; 

(v)  Submit  ele)e:ume!nts  or  filings 
reejuireel  fe)r  a  tbreuileesure  i)re)e:ess, 
ine;lueling  ele)e:ume!nts  eer  filings  re!e|uire!d 
by  a  e:e)urt  e)f  e:e)m])e!tent  juri.selictie)n, 
that  refle:e:t  ae:e:urate  anel  e;urre!nt 
infbrmation  anel  that  e:e)m])lv  with 
applie;able!  hiw;  anel 

(vi)  lJpe)n  ne)tifie:alie)n  e)f  the  eleath  e)f 
a  be)rre)we!r,  j)re)mptly  ieleentifv  anel 
fae:ilitate!  e:e)mmunie:atie)n  with  the 
sue:cesse)r  in  interest  of  the  elee.eiaseel 
be)rre)wer  with  re!spe!e;t  te)  the  pre)])erty 
seicureel  by  the!  elee:easeel  borrower’s 
meertgage  le)an. 

(2)  Properly  evaluating  loss  mitigation 
applications.  The  polie:ies  anel 
pre)ceelure.s  required  by  paragraj)h  (a)  e)f 
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this  section  shall  he  reasonahly 
(l(!signe(l  to  ensun!  that  the  servicer  can: 

(i)  Provide  accurate!  information 
nigarding  loss  mitigation  ojetions 
available  to  a  borrower  from  the  owner 
or  assignee  of  the  horrowcir's  mortgage 
loan; 

(ii)  Identify  with  sjaicificity  all  loss 
mitigation  o])tions  for  which  borrowers 
may  he  eligible  pursuant  to  anv 
re(|uirem(!nts  established  hv  an  owmir  or 
assignee  of  the  borrower's  mortgage 
loan; 

(iii)  Provide  prom])t  access  to  all 
documents  and  information  suhmittiul 
by  a  borrower  in  connection  with  a  loss 
mitigation  option  to  servicer  personnel 
that  are  assigned  to  assist  the  borrower 
])ursnant  to  S  1024.40; 

(iv)  Identify  documents  and 
information  that  a  borrower  is  reepured 
to  submit  to  complete  a  lo.ss  mitigation 
ap])lication  and  fac:ilitate  com|)liance 
with  the  notice  reepured  ])ursnant  to 
Sl024.41(l))(2)(i)(B);  and 

(v)  Pro])erly  evaluate  a  borrower  who 
submits  an  apj)lication  for  a  loss 
mitigation  option  for  all  loss  mitigatie)n 
options  for  which  the  borrower  may  he 
liligihle  pursuant  to  any  niepurements 
estahlisluul  by  the  owner  or  assignee  of 
the  borrower’s  mortgage!  bean  anel. 
whe!re!  aj)plie;;ihle!,  in  iie;e:e)relane:e!  with 
the  re!epure!me!nts  e)f  1024.41. 

(3)  Fdcilitdling  ovdisight  of.  (ind 
compUdncd  hv.  soiTico  providois.  rhe 
polie:ie!s  anel  pre)e;e!elure!s  re!epure!el  by 
jjaragraph  (a)  of  this  se!e:tie)n  shall  he 
re!asonal)ly  elesigneul  te)  ensure  that  the 
se!rvie;e!r  e'.cin; 

(i)  Pre)viele!  aj)pre)j)riate  .se!rvie;e!r 
personnel  with  ae:e:e!ss  te)  ae:e:nrate  anel 
e;urre!nt  eloeaunents  anel  information 
re!nee:ting  actions  pe!rfe)rnu!el  by  servie:e 
provielers; 

(ii)  Facilitate  pen  ioelic  reviews  of 
.se!rvie:e  pre)vieiers,  ine;lueling  by 
provieling  appre)])riate  se!rvie:er 
personnel  with  eloe:ume!nts  anel 
information  ne!e:e)ssarv  to  auelit 
e;e)mj)Iiance!  by  .service  provielers  with 
the  servie;er’s  e;e)ntrae;tiial  e)hligatie)ns 
anel  ap])lie:ahle!  law;  anel 

(iii)  Fae;ilitate!  the  sharing  e)f  ae:e:urate! 
anel  e:urrent  informatie)n  re!gareling  the 
status  e)f  any  evaluatie)!)  e)f  a  l)orre)wer’s 
le).ss  mitigatie)!)  ai)|)lie:eitie)n  anel  the 
status  of  any  fe)re!e:losnre!  j}re)e:e!eeling 
ame)ng  ai)pre)])riate  servie:e!r  pe!rse)nne!l. 
ine:hieling  anv  perseumel  assigneel  te)  a 
l)e)rre)wer's  me)rtgage!  loan  ae;e:e)nnt  as 
ele.seaiheel  in  §1024.40,  anel  appre)])riate 
.servie:e!  preevieler  j)e!rse)nne!l,  ine:lneling 
.se!rvie:e!  pre)viele!r  pe!rse)nne!l  re!S])e)nsil)le! 
lor  hanelling  tbree'.leesnre  i)re)e;e)eelings. 

(4)  Fdcilildling  tidnsforof  infornnilion 
during  servicing  tinnsfers.  The  ])e)licie!s 
cine!  j)re)e;eelures  reejuireel  by  paragraph 


(a)  e)f  this  .se!e:tie)n  shall  he!  re!ase)nahlv 
elesigneel  te)  ensure  tluit  the  se!rvie:e!r  e:im; 

(i)  As  a  transfeue)!'  se!rvie:e!r,  timely 
transfer  all  infbrmatie)!!  anel  eleeeinments 
in  the  pe).sse!ssie)n  e)r  e:e)ntre)l  e)f  the 
se!rvie;e!r  relating  te)  a  Iranstbrreel 
me)rtgage!  le)an  te)  a  transfereie  se!rvie;er  in 
a  fbrm  anel  manner  that  e!nsure!s  the 
ae:e:urae:y  e)f  the!  infe)rmatie)n  anel 
ele)e:mne!nts  translbrreKl  anel  that  e!nal)le!s 
ii  tnmsfereu!  seu’vieier  te)  e:e)mply  with  the 
terms  e)f  the  transfereH!  se!rvie:e!r's 
e)l)ligatie)ns  te)  the!  e)wne!r  e)r  a.ssigneu!  of 
the  meertgage  le)an  anel  applieiahle  law; 
anel 

(ii)  As  a  transferee  .se!rvie:e!r,  ielentifv 
ne!e:e!s.sary  ele)e:uments  or  infe)rmatie)n 
that  may  not  have  been  tremsferreel  by  ;i 
transferor  servie:e!r  anel  e)l)tain  sue:h 
ele)e:ume!nts  fre)m  the  transfea  e))'  se!rvie;e!r. 

(iii)  Fe)r  the  puri)e)se!s  e)f  this 
paragraph  (1))(4).  Iransfeereu!  se!rvie:e!r 
means  a  .servie;e!r,  ine:huling  a  ma.ster 
se!rvie:e!r  or  a  sul).se!rvie;er,  tluit  performs 
or  will  |)e!rfe)rm  se!rvie;ing  e)f  a  me)rtgage 
le);m  anel  tnmsfere)]'  se!rvie:e!r  me!ims  a 
se!rvie;e!r.  ine;liieling  ii  niaster  .se!rvie;e!r  e)r 
a  suhse!rvie:e!r.  that  transfers  e)r  will 
transfer  the  se!rvie;ing  e)f  a  mortgage  loan. 

(.'))  Informing  borrowers  of  the  written 
error  resolution  end  infonnution  request 
procedures.  The  |)e)lie:ie!s  anel 
])re)e;e!ehire!s  reupnreel  hv  ])aragniph  (a)  e)f 
this  .se!e;tie)n  shall  he!  re!ase)nal)lv 
elesigneel  te)  ensure!  that  the  se)rvie:e!r 
inlbrms  he)rre)we!rs  e)f  the  pre)e:e!ehire!S  Ibr 
submitting  written  ne)tie:e!s  e)f  erre)!'  set 
Ibrtli  in  §  1024.3.')  anel  written 
infbrmalion  re!epie!sts  set  Ibrth  in 
§1024.30. 

(e:)  Stundurd  re(]uirements.  (1)  Becord 
retention.  A  .se!rvie;e!r  shall  regain  re!e:e)rels 
that  ele)e:ument  ae;tie)ns  taken  with 
re!spe!e:t  te)  a  he)rre)wer’s  me)rtgcige  le)an 
ae;e;e)unt  until  one  ye!ar  after  the  elate  a 
me)rlgage!  le)an  is  eli.schargeel  e)r  .se!rvie:ing 
e)f  a  mortgage  loan  is  transferreei  by  the 
se!rvie:e!r  te)  a  transfe!re!e  servie.er. 

(2)  Servicing  file.  A  servie:er  shall 
maintain  the  folle)wing  ele)e:nments  anel 
elata  on  e!ae:h  me)rtgage!  le)an  ace:e)unt 
se!rvie;e!el  by  the  se!rvie:er  in  a  manntir  that 
fae;ilitate!s  e:e)mpiling  sne:h  ele)e:ume!nts 
iinel  elata  into  a  se!rvie;ing  file  within  five 
elavs; 

(i)  A  se:he!elule!  of  all  transae;tie)ns 
eireeliteel  e)r  eie!l)ile!el  te)  the  me)rtgage!  le)an 
iie:e:e)unt,  ine:lueling  any  e!.se:re)w  iie:e;e)imt 
as  eledineel  in  §1024.17(1))  anel  any 
suspe!n.se!  ae:e;e)unt; 

(ii)  A  e:e)py  e)f  the!  .se!e:urity  instrument 
th.it  e!.stiil)lishe!s  the  lien  se!e:nring  the 
me)rtgage!  le)an; 

(iii)  Any  ne)te)s  e:re!ate!el  by  .se!rvie:e!r 
pe!rse)nne!l  re!fle!e:ting  e:e)mmimie:atie)ns 
with  the  l)e)rre)we!r  al)e)ut  the  me)rtgage! 
Ie)an  ae:e:e)imt; 

(iv)  To  the  t!xte!nt  applie:al)le.  a  re!pe)rt 
e)f  the  elata  fielels  relating  te)  the 


l)e)rre)we!r's  me)rtgage  le)an  ae:e:e)unt 
e:re!ate!el  by  the!  se!rvie;e!r’s  e!le!e:tre)nie: 
systems  in  e:e)nne)e:tie)n  with  se!rvie;ing 
pr<ie;tie:e)s;  anel 

(v)  Ce)pie!S  e)f  any  infe)rmatie)n  e)r 
eleeeimnents  pre)viele!el  by  the  he)rre)we!r  te) 
the  se!rvie;e!r  in  iie;e;e)relane;e!  with  the 
])re)e:e!elnre!S  set  forth  in  §1024.3.')  e)r 
§1024.41. 

§  1024.39  Early  intervention  requirements 
for  certain  borrowers. 

(cl)  Live  contact.  A  servieier  shcill 
eestahlish  e)r  make  ge)e)el  faith  e!ffe)rt.s  to 
eistahlish  live  e:e)ntae:t  with  a  elelinepumt 
l)e)rrower  not  later  than  the  30th  elav  e)f 
the  l)e)rre)we!r'.s  elelinepie!ne;v  anel. 
])re)mptly  afteu'  establishing  live  ce)ntae;t, 
infbrm  sue:h  l)e)rre)we!r  al)e)nt  the 
availability  of  le).ss  mitigation  options  if 
appre)priate. 

(1) )  Written  notice.  (1)  Notice  required. 
Except  as  e)the!rwi.se!  pre)viele!el  in  this 
.se!e:tie)n,  a  servie;er  shall  proviele  te)  a 
elelinepient  l)e)rre)we!r  a  written  ne)tie;e 
with  the  infe)rmatie)n  .set  Ibrth  in 
piiragra])!)  (a)(2)  e)f  this  .se!e:tie)n  ne)t  later 
than  the  4.')th  elav  e)f  the  he)rre)we!r’.s 
elelinepiene:y.  A  servie;e!r  is  not  re!epiire!el 
te)  ])re)viele!  the  written  ne)tie:e  me)re!  than 
e)ne:e!  eluring  any  180-elav  ])e!rie)el. 

(2)  (iontent  of  the  written  notice.  The! 
ne)tie:e!  re!epure!el  by  j)arcigraj)h  (l))(l)  e)f 
this  seeitie)!)  shall  ine:luele!; 

(i)  A  statemenit  ene;e)nraging  the 
heerrowe!!'  te)  e:e)nlae:t  the  .servie;e!r; 

(ii)  The  telephone  mimher  te)  ae:e;e).ss 
servie:)!!'  i)e!r.se)nne!l  assigneel  ])ursnant  te) 

§  1024.40(a)  anel  the  .se!rvie:e!r’.s  mailing 
aelelre!.s.s; 

(iii)  If  api)lie:ahle,  a  statement 
provieling  a  brief  ele!.se:riptie)n  e)f 
e!xample!s  of  leess  mitigatie)!)  e)])tie)ns  that 
may  he  available  fre)m  the  .servie:er; 

(iv)  If  a])])licahle,  either  applie;atie)n 
in.struc;tie)n.s  e)r  a  .statement  informing 
the  he)rre)we!r  he)w  te)  e)l)tain  more 
information  about  le).ss  mitigation 
e)ptie)n.s  from  the  sen'vicer;  anel 

(v)  The  \Ve!l)  site  te)  cie:e;e!.ss  either  the 
Bureau  li.st  e)r  the  HDD  li.st  of 
homeiownership  e;e)un.sele)r.s  e)r 
e:e)iin.se!ling  organizations,  anel  the  HUD 
teell-free  telephone  number  to  ae:e:e!s.s 
he)me!e)wne!rship  e:e)un.se!le)r.s  e)r 
e:e)unseling  ori’anizations. 

(3)  Model  clauses.  Meeelel  e.lau.ses  MS- 

4(A),  MS^(B).  anel  M.S-4(C:).  in 
a|)pe!nelix  te)  this  j)art  may  be  useul 

te)  e:e)mplv  with  the  re!epiire!me!nt.s  e)f 
pcinigraj)!)  (a)  e)f  this  .se!e:tie)n. 

(e:)  Conflicts  with  other  law.  Nothing 
in  this  .se!e;tie)n  shall  reupiire  a  .se!rvie:e!r  to 
e:e)mnumie;ate!  with  a  be)rre)we!r  in  a 
manner  e)the!rwi.se!  pre)hihite!ei  by 
ap])lie;able!  law. 

§  1024.40  Continuity  of  contact. 

(a)  In  general.  A  servicer  shall 
maintain  pe)lie:ie!.s  anel  j)re)e;e!elure!S  that 
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are  reasonably  designed  to  aeliicive  the 
following  objectives: 

(1)  Assign  personnel  to  a  (hiliiupient 
borrower  by  the  time  the  servicer 
|)rovides  the  borrower  with  the  written 
notice  recjuired  by  S  l()24.3U(b).  but  in 
any  (ivent,  not  later  than  the  4.')tb  day 
of  the  borrower’s  delimjuency. 

(2)  Make  available  to  a  delin(|nent 
borrower,  via  telepboiu!.  pcu'.sonnel 
assigned  to  the  borrower  as  d(!scribed  in 
|)aragrapb  (a)(1)  of  this  section  to 
respoml  to  the  borrower’s  impiiries.  and 
as  applicable,  a.ssisl  the  borrower  with 
available  loss  mitigation  o])tions  until 
the  borrower  has  made,  without 
incurring  a  late  charge,  two  con.secutive 
mortgage  jjayments  in  accordance  with 
the  terms  of  a  permanent  lo.ss  mitigation 
agreement. 

(3)  If  a  borrower  contacts  the 
personnel  assigned  to  tin;  borrower  as 
describcid  in  paragraph  (a)(1)  of  this 
.section  and  does  not  immediately 
niceive  a  live  response  from  such 
p(!r.sonnel,  ensure  that  the  s(?rvicer  can 
provide  a  live  response  in  a  timely 
maniHM'. 

(b)  l•'lln(:ti()ns  ol  snn  icar  ixnsomial.  A 
servici!!' shall  maintain  |)olicies  and 
procedures  reasonablv  designed  to 
(insure  that  servicer  ])ersonnel  assigiuid 
to  a  deliiuiiuiut  borrower  as  (Ui.scrilxid  in 
paragra|)h  (a)  of  this  sficlion  perform  the 
following  functions: 

(1)  Provide  th(i  borrow(ir  with 
accurat(i  information  about: 

(1)  boss  mitigation  options  available!  to 
the  t)orrow(!r  from  the  owner  or  assigmui 
of  the  borrowcii  ’s  mortgage!  loan; 

(ii)  Actions  the  borrower  must  take  to 
lu!  evaluated  for  such  loss  mitigation 
o|)tions,  including  actions  the  borroweir 
must  take  to  submit  a  complete  loss 
mitigation  application,  as  defined  in 

S  1024.41,  and.  if  aj)plicable.  actions  the! 
borrower  must  lake  to  appeial  the 
.serviceM  ’s  deitenininalion  to  demv  a 
borrower’s  loss  mitigation  a])])lication 
for  any  trial  or  i)(!rmanent  loan 
modification  program  offe!re!d  bv  the 
.se!rvic(!r: 

(iii)  The  .status  of  any  loss  mitigation 
ajjplicalion  that  the  borrower  has 
submitteul  to  the!  service!!'; 

(iv)  The  circumstanceis  under  which 
the!  service!!'  !n€!y  !nc!ke  a  !'(!fe!!'!'al  to 
fe)r(!closi!re:  and 

(v)  A|)])licabl(!  loss  !niligatie)!i 
ele!a(lli!ie!S  established  by  ;i!i  ow!!!!!'  or 
assigneH!  of  the  borrower's  !no!'tgage!  loan 
or  §1024.41. 

(2)  Retrieve,  in  a  ti!ne!ly  !na!i!ie!!': 

(i)  A  complete  record  of  the 
borrower’s  pay!n(!!it  hi.storv:  a!id 

(ii)  All  written  infonnatio!!  the 
borrower  has  provided  to  the  servicer, 
and  if  a])])licable,  to  prior  service!rs,  in 


c()!m(!ction  with  a  lo.ss  !nitigation 
a])i)h(:ati()!i; 

(3)  Provide!  the  docieenents  iieid 
info!'!!iiitio!i  id(!!itifi(!d  in  |)<i!'ag!'aph 
(b)(2)  of  this  seiction  to  oth(!r  pe!!'so!is 
reuiuire!!)  to  ewalnate  a  borrower  for  lo.ss 
!nitigf!tion  optioeis  euiide!  aviiilable  bv 
the!  service!!',  if  appliciible;  a!id 

(4)  Provide  a  (le!h!i(iue!!it  borrowe!!' 
with  i!ife)!'i!iatio!i  about  the  p!'oc(!(h!!'(!s 
for  sub!!iitting  a  !i()ti(;e!  of  error  ])U!'sua!it 
to  §  lt)24.3.'j  or  an  information  !'(!e|i!e!st 
])ii!'suii!it  to  §  1()24.3(). 

§1024.41  Loss  mitigation  procedures. 

(a)  Enforvtuiwni  and  limiidtions.  A 
borrower  !nay  emforce  the  provisions  of 
this  S(!Ctio!l  pi!!'S!!ant  to  S(!Cti0!l  (i(f)  of 
RbSPA  (12  II.S.C.  2tj().'i(f)).  Nothing  i!i 
§  1024.41  i!npe)ses  a  duty  o!!  a  servicer 
to  provide  i!ny  borrowe!!'  with  any 
.spe!cihc  loss  !nitigatio!i  o|)tion.  Notbi!ig 
l!i  §  1024.41  .shoi!ld  be!  construed  to 
creiate  a  right  for  a  borrower  to  eeiforce! 
the!  terms  of  any  iigreeeeiemt  betwe!(!n  a 
se!!'vice!'  and  the  owneir  or  assignee  of  a 
!!io!'tgage!  loa!i,  i!ichidi!!g  with  !'(!S|)e!(:t  to 
the  e!vah!ati()n  for,  or  olfe!!'  of,  a!iv  loss 
mitigatio!!  o|)tion  or  to  e!h!!iinate!  a!iy 
.si!ch  right  tliat  !!i!iy  e!xist  piersu.ieit  to 
iipplicable!  hiw. 

(1) )  l\(H:(dpt  of  (I  loss  inHi^ation 
opplicotion.  (1)  (lomploto  loss 
iiuli;^(tlion  application.  A  ce)!!i|)le!te!  loss 
i!!itigatio!i  a|}phc:iti()!i  !!i(!a!i.s  <m 
applicatio!!  i!i  (:()nn(!ction  with  which  a 
,s(!rvice!!'  h;!S  !'e!ce!ive(l  all  the  inforenation 
that  the  seervicer  reMjiiirees  froen  a 
borrow!!!'  iei  evaheatieig  applic.itions  for 
the!  lo.ss  !!iitigatio!i  optioeis  iivailiible!  to 
the!  borrow!!!'.  A  .seervice!!' shall  eexeacise 
!'e!c!S()!iable!  diligemce  iei  obtaining 
doci!!!ie!!its  a!id  infor!ni!tio!i  to  co!!i])lete! 
a  loss  enitigation  application. 

(2)  liavicw  of  loss  inili<>ation 
application  snhinission.  (i) 
R(!(]nircincnts.  If  a  .seervicer  receives  a 
loss  enitigation  ap|)hcation  45  days  or 
!no!'(!  before!  a  foreclosure  sale,  a  .service!!' 
shall; 

(A)  P!'0!nj)tly  upon  receipt  of  i!  loss 
enitigatio!!  a])])h(:ati()!i.  reevieew  the  loss 
enitigatio!!  aiejelication  to  deteinnieie  if 
the  lo.ss  enitigation  a])])hcatio!i  is 
coennlete;  aeid 

(15)  Notify  the!  borrowed'  iei  writieig 
withiei  5  ehiys  (eixcludieig  l(!gal  ])ubhc 
holidays,  .Siitierdays,  ;md  Sieeidays)  after 
!'(!ceivi!ig  the!  loss  mitigatio!!  ajeijlicatio!! 
thiit  the!  servicer  ackeiowhidges  receipt 
of  the  lo.ss  enitigatio!!  ai)phcatio!i  a!ul 
that  the  servicer  Inis  deitermined  that  the 
loss  mitigation  a])phcatio!i  is  eiither 
complete  or  incomplete.  If  a  loss 
mitigiition  a|)phcation  is  inconijileite, 
the  notice  shall  state!  the  additional 
documents  and  information  the 
borrower  must  submit  to  make  the  loss 
mitigation  apjilication  complete  and  the 


i!])])hcable  date  ])iir.su!mt  to  jjaragraph 
(b)(2)(ii)  of  this  s(!ction.  The  notice  to 
the  borrow!!!' shall  include  a  statement 
thcit  the  borrower  should  conside!!' 
contacting  sea  vicers  of  any  other 
mortgage!  loans  seicured  bv  the  same 
property  to  discuss  aviiihible!  loss 
mitigation  ojitions. 

(ii)  Time  pciiod  disclosnrc.  The  notice! 
!'(!(]nir(!d  pursuant  to  paragniph 
(b)(2)(i)(15)  of  this  section  mu.st  state  that 
the  borrow!!!' should  submit  the 
documeints  and  information  nece.ssiiry  to 
nniki!  the  loss  mitigation  a])])hcation 
co!n|)le!te  by  the  earlieist  reimaining  date 
of: 

(A)  The  date  by  which  any  documemt 
or  information  submitted  by  a  borrowea' 
will  be  considered  stale  or  invalid 
pursuiint  to  any  recjuirements  applicable 
to  any  loss  mitigation  ojition  available 
to  the  borrower: 

(15)  'rhe  date!  that  is  the  12()tb  diiy  of 
the  borrower's  deilieieiieency; 

(C)  The:  date:  that  is  IK)  days  before  a 
foreclosi!!'!!  sale;  or 

(I))  The  date  that  is  38  days  before  i! 
foreclosure  sale. 

(c)  Evaluation  of  loss  initn^ation 
applications.  (1)  (lonipictf;  loss 
mitigation  application.  If  a  .servicer 
receives  :i  co!!i])lete  loss  !!iitigation 
ii])|)hcation  leiore  thaei  37  ehiys  before  a 
foreclosure!  sale!,  then,  within  30  days  of 
receivieig  <!  borrower’s  co!n])lete  loss 
enitigatio!!  a])phc€itio!i,  a  servicer  sbiill: 

(1)  livaheate  the  borrower  for  all  lo.ss 
mitigatio!!  o])tio!i.s  available  to  the 
borrower;  a!id 

(ii)  Provide  the!  borroweir  with  a  !iotic(: 
in  writing  statieig  the  .servicer’s 
d(!t(!!'!ni!iatio!i  of  which  lo.ss  mitigation 
o])tio!].s,  if  a!iy.  it  will  offer  to  the; 
borrower  o!i  behalf  of  the  oweier  or 
assignee  of  the  mortgage  loaei. 

(2)  Incomplete  loss  mitigation 
ai)plicalion  evedaation.  (i)  In  general. 
Except  as  set  forth  in  paragraph  (c)(2)(ii) 
of  this  s(!ction.  a  .service;!'  shall  ne)t  evaele 
the  !'eeiui!'eme!it  to  evaluate  a  complete 
le)s.s  mitigation  o])tion  for  all  loss 
n!itigatie)n  e)ptie)n.s  available  to  the 
be)r!'e)we!'  by  ejffering  c!  le).ss  !!iitigatie)!i 
e)])tion  baseel  i!po!i  an  evaluatie)!!  of  any 
i!ife)!'!natio!i  p!'e)viele!el  by  a  beerreewe;!'  in 
e:e)!in(!e;tie)!i  with  a!i  ince)!ni)le!te  le).ss 
mitigatie)!!  apphe:atie)!i. 

(ii)  Heasonahle  time.  Ne)twith.st<!nehng 
pa!'€!g!'aph  (c)(2)(i)  e)f  this  se!e;tie)!i,  if  a 
se!!'vie:e!r  has  e!xe!!'e:i.se!ei  reiaseinable 
ehhge!ie:e!  in  e)bt;iining  ele)cu!!ie!its  anel 
i!)fe)rmatie)!i  te)  e:e)!!iple!te  a  le).s.s 
!!iitigatie)!i  ap))hcatie)n.  but  a  leess 
!nitigatie)n  a])phe;atie)n  !'e!nai!i.s 
i!ie;e)!nplete!  fe)!'  a  sig!iifie;a!it  periejel  e)f 
ti!ne  uneleir  the  cire:u!n.stan(;e!.s  withe)i!t 
further  preegress  by  ;!  beirreeweir  te;  !nake! 
the  le).ss  !nitigation  a])phcation 
e:o!!i))lete,  a  se!'vie;er  !nay,  in  its 
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(lis(:r(;tion.  evaluate  an  ineoinplete  loss 
mitigation  ajjplication  and  offer  a 
borrower  a  loss  mitigation  o])tion.  Anv 
such  evaluation  and  offer  is  not  subject 
to  tbe  recjinrements  of  this  section  and 
sball  not  constitute  an  evaluation  of  a 
single  complete  loss  mitigation 
ajiplication  for  ])urposes  of  paragra])b  (i) 
of  this  section. 

(d)  Denial  of  loan  modification 
options.  If  a  borrower’s  f:omplete  loss 
mitigation  ap])lication  is  denied  for  any 
trial  or  permanent  loan  modification 
option  available  to  tbe  borrower 
j)ursuant  to  paragraph  (c)  of  this  section, 
a  servicer  sball  .state  in  tbe  notice  sent 
to  the  borrower  pursuant  to  paragra])b 
(c)(l  )(ii)  of  this  section: 

(1)  The  s])ecific  rea.sons  for  tbe 
.servicer's  determination  for  each  such 
trial  or  |)ermanent  loan  modification 
option;  and 

(2)  If  a])plicable  pursuant  to  ])aragrapb 
(li)  of  this  section,  that  the  borrower 
may  ap])eal  the  servicer’s  determination 
for  any  such  trial  or  ])ermanent  loan 
modification  option,  the  ileadline  for 
the  borrower  to  make  an  appeal,  and 
any  re(|uirement.s  for  making  an  ajipeal. 

(e)  Borrower  response.  (1)  In  general. 
.Subject  to  paragraphs  (e)(2)(ii)  and  (iii) 
of  this  section,  if  a  com])lete  loss 
mitigation  a])plication  is  received  ttO 
days  or  more  before  a  foreclosure!  sale, 
a  .servicer  may  reuiuire  that  a  borrower 
accept  or  reject  an  eeffer  of  a  loss 
mitigation  o])tion  no  earlier  than  14 
days  after  the  .servicer  jjrovides  the  offer 
of  a  loss  mitigation  o])tion  to  the 
borrower.  If  a  complete  lo.ss  mitigation 
a])plication  is  received  less  than  90  days 
h(!fore  a  foreclosure  sale,  hut  more  than 
37  days  h(!for(!  a  foreclosure  sale,  a 
servic:er  may  re(|uire  that  a  borrower 
accept  or  reject  an  offer  of  a  loss 
mitigation  option  no  earlier  than  7  days 
after  the  servicer  jjrovides  the  offer  of  a 
lo.ss  mitigation  option  to  the  borrower. 

(2)  Rejection,  (i)  In  general.  Exc(!pt  as 
.set  forth  in  paragraj)h.s  (e)(2](ii)  and  (iii) 
of  this  section,  a  .servicer  may  deem  a 
borrower  that  has  not  accepted  an  offer 
of  a  loss  mitigation  o])tion  within  the 
deadline  e.stahlished  pursuant  to 
])aragra|)h  (e)(1)  of  this  section  to  have 
rejected  the  offer  of  a  lo.ss  mitigation 
option. 

(ii)  Trial  Loan  Modification  Plan.  A 
borrower  who  does  not  satisfv  the 
.servicer’s  recinirements  for  accepting  a 
trial  loan  modification  plan,  hut  submits 
the  payments  that  would  he  owed 
|)ur.suant  to  any  such  plan  within  the 
deadline  e.stahlished  pursuant  to 
paragraj)h  (e)(1)  of  this  section,  shall  he 
])rovided  a  reasonable  period  of  time  to 
fulfill  any  remaining  recinirements  of 
the  servicer  for  acceptance  of  the  trial 
loan  modification  plan  beyond  the 


d(!adline  established  pursuant  to 
paragraph  (e)(1)  of  this  section. 

(iii)  Interaction  with  appecd  process.  If 
a  horrowcir  makes  an  ap])(!al  i)ur.snant  to 
paragraph  (h)  of  this  section,  the 
borrower’s  deadline  for  acce|)ting  a  lo.ss 
mitigation  option  offered  pursuant  to 
paragraph  (c)(l)(ii)  of  this  section  shall 
he  ext(!nded  until  14  days  after  the 
servicer  providcis  tlu!  notice  reepured 
pursuant  to  i)aragraph  (h)(4)  of  this 
section. 

(f)  Prohibition  on  foreclosure  referred. 
(1)  Pre-foreclosnre  review  period.  A 
servicer  shall  not  make  the  first  notice 
or  filing  recpiired  by  ap])licahle  law  for 
any  judicial  or  non-judicial  foreclosure 
process  unless  a  borrower’s  mortgage 
loan  obligation  is  more  than  120  days 
deliiuiuent. 

(2)  Application  received  before 
foreclosure  referred.  If  a  horrcjwer 
submits  a  coni])lete  lo.ss  mitigation 
application  during  the  j)re-foreclo.snre 
review  period  .set  forth  in  paragrajih 
(0(1)  of  this  section  or  before  a  servicer 
has  made  th(!  fir.st  notice  or  filing 
reepured  by  aj)plicahle  law  for  any 
judicial  or  non-judicial  foreclosure 
process,  a  servicer  .shall  not  make  the 
first  notice  or  filing  reepnred  hv 
a])plicahle  law  for  any  judicial  or  non¬ 
judicial  foreclosure  ])roce.ss  uuless; 

(i)  The  servicer  has  sent  the  borrower 
a  notice  ])ur.suant  to  paragraph  (c)(l)(ii) 
of  this  section  that  the  borrower  is  not 
(iligihle  for  any  loss  mitigation  o|)tion 
and  the  appeal  process  in  ])aragraph  (h) 
of  this  section  is  not  a])])licahle.  the 
borrower  has  not  recpiested  an  apj)eal 
within  the  applicable  time  period  for 
re(pie.sting  an  a|)peal.  or  the  borrower’s 
apj)eal  has  been  denied; 

(ii)  The  borrower  rejects  all  loss 
mitigation  options  offered  by  the 
.servic:er;  or 

(iii)  The  borrower  fails  to  perform 
under  an  agreement  on  a  lo.ss  mitigation 
oj)tion. 

(g)  Pmhibitiem  e)n  feneckisnre  seile.  If 
a  borrower  submits  a  complete  loss 
mitigation  ap])lication  after  a  .servicer 
has  made  the  fir.st  notice  or  filing 
reepnred  hv  a])plicahle  law  for  anv 
juclicial  or  non-judicial  for(!clo.sure 
|)roce.ss  hut  more  than  37  days  hefon!  a 
foreclosure  sale,  a  servicer  shall  not 
move  for  foreclosure  judgment  or  order 
t)f  .sale,  or  c:onduct  a  foreclosure  sale, 
unless; 

(1)  The  .servicer  has  sent  the  borrower 
a  notice  ])ur.suant  to  paragra])h  (c)(  l)(ii) 
of  this  .section  that  the  borrower  is  not 
eligible  for  any  loss  mitigation  option 
and  the  appeal  process  in  paragraph  (h) 
of  this  .section  is  not  applicable,  the 
borrower  has  not  recpiested  an  appeal 
within  the  apjilicahle  time  period  for 


nupuisting  an  ajijieal,  or  the  horrowcir’s 
ajjpeal  has  been  denied; 

(2)  The  borrower  rejects  all  loss 
mitigation  options  offered  by  the 
servicer;  or 

(3)  The  borrower  fails  to  perform 
under  an  agrecmient  on  a  lo.ss  mitigation 
ojition. 

(h)  Append  pre)e:e}ss.  ( t)  Append 
pre)cess  renpiiienl  fe)r  leum  me)elifie:eitie)n 
elemieds.  If  a  servicer  rcu'.eives  a  complete 
loss  mitigation  application  5)0  days  or 
more  before  a  foreclosure  .sale!  or  during 
the  jieriod  .set  forth  in  paragra])!!  (f)  of 
this  s(!Ction.  a  sca  vicc!!'  shall  permit  a 
borrower  to  ajipeal  the  servicer’s 
dcitermination  to  deny  a  borrower’s  lo.ss 
mitigation  application  for  anv  trial  or 
pt!rmanent  loan  modification  program 
available  to  the  borrower. 

(2)  Denidlines.  A  .s(!rvicer  .shall  jiermit 
a  horrowc!r  to  make  an  appeal  within  14 
days  after  the  .servicer  providers  the!  offer 
of  a  lo.ss  mitigation  option  to  the 
horrowc!!'  pursuant  to  paragraph  (e:)(l)(ii) 
of  this  sciction. 

(3)  Independent  evednedion.  An 
appeal  shall  he  ren  ieweul  by  eliffe!rent 
peirsonnel  than  those  rersjionsihle  for 
ewalnating  the!  borrower’s  comiilete  loss 
mitigation  application. 

(4)  Append  ele;ternnneitie)n.  Within  30 
days  of  a  horrowe!!’  making  an  apjiexil, 
the  servicer  shall  provide  a  ne)tie:e!  to  the 
horrowe!!’  stating  the  .se!rvie:e!r’s 
determination  of  whe!the!r  the  .servieic!!’ 
will  offer  the  borrower  a  lo.ss  mitigation 
ojition  haseul  upon  the  ajipexil.  A 
se!rvie:e!r  may  re!epiire!  that  a  borrower 
acc.ept  or  re!ject  an  offer  of  a  loss 
mitigation  ojition  after  an  ajipexd  no 
exu'lier  than  14  days  after  the  se!rvie:e!r 
providers  the  ne)tie:e!  to  a  borrower.  A 
.servic.er’s  determination  under  this 
jiaragraph  is  not  .snhje!e;t  to  anv  further 
ajipeal. 

(i)  Daplienitive  reejiiests.  A  .serx  icc!!'  is 
only  rexjuired  to  comply  with  the 
reepiirements  of  this  se:e;tion  for  a  single 
e;omj)le!te  lo.ss  mitigation  applie:ation  for 
a  horroweir’s  mortgage  loan  ae:e:ount. 

(j)  SmedI  services  renjnirements.  A 
small  .service!r  shall  not  make  the  first 
ne)tie;e!  or  filing  reupiired  by  applie:ahle! 
law  for  any  judicial  or  non-judicial 
fore!e:le).sure!  jirocerss  unless  a  horrowea  ’s 
mortgage  loan  obligation  is  more  than 
120  days  elelinepient.  A  small  se!rvie:e!r 
shall  not  make  the  first  notice  or  filing 
re!epiire!el  by  applie:ahle!  law  for  any 
jnelie:ial  or  non-judicial  fe)re!e;lo.sure 
pre)e:es.s  and  shall  not  move!  for 
fe)re!e:losure  judgment  or  order  of  .sale,  or 
e:oneluct  a  foreclosure  sale,  if  a  borrower 
is  performing  iiursuant  to  the  terms  of 
an  agre!e!me!nt  on  a  loss  mitigation 
option. 
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■  18.  The  subject  heading  “A])])endix 
M.S — Mortgage  .Servicing”  is  added 
above  a|)j)endix  M.S-1 . 

■  in.  Appendix  M.S-2  to  ])art  1024  is 
revised  to  read  as  Ibllows: 

Appendix  MS-2  to  Part  1024 
Notic:i!  ol'Siirviciiif’  'I'raiisrer 
'lli(!  si!rvi(:in}>  ot  your  niorlgago  loan  is 
IxMiig  IraiisIcMTtui,  erioclivo  IDale).  Ttiis 
iiHsiiis  that  all(!r  lliis  (lal«!.  a  n(!\v  service!!’  will 
lit!  c:olle(:tiiig  your  iiiorlgage!  loan  |)aynieuls 
Iron!  you.  Nolliiiig  (!ls(!  iiboul  vour  inorlgagi! 
Io:ui  will  change!. 

INeuiie!  e)l  |)re!se!nt  se!rvie:e!rl  is  ne)w 
e:olle!e:ling  ye)ur  i)iiyme!nls.  INiinie!  eil  pre!se!nt 
se!rvie:e!r|  will  sle)|)  ae:e:e!pling  jjavnients 
re!e:e!ive!el  lre)in  vou  aile!r  IDeilel. 

INiiine!  e)rne!W  se!rvie:e!r|  will  e:e)lle!e:l  ye)ur 
pjiymoiils  ge)ing  leerwarel.  Ye)ur  ne!w  servie:e!r 
will  steirl  ae:e:e!pting  ])ievine!nls  re!e;e!ive!el  Ireein 
ye)u  e)ii  IDiileJ. 

Sf!nd  all  payme!iits  eliii;  on  or  ailcer  |llate| 
lei  iNainii  eif‘ne:w  se!rvie;er|  al  Ihis  addre!.ss: 
[New  sc!rvii;e!r  aeldn!ss|. 

11  vein  liiivi!  iinv  epie!slie)ns  leir  eiilheir  vemr 
pre!se!nt  seirvieieir.  INiiine!  eil  pre!se!nt  se!rvie:e!r) 
eir  yenir  ne!W  se!rvie:e!r  [Ninne!  eil  ne!W  se!r\  ie;e!r|. 
iilieiul  yeiur  ineirtgagi!  leian  eir  this  transie!!’, 
pleiiisei  e:einliie:l  thi!in  using  the!  inleirineetiein 
hi!leiw: 


Current  Servicer; 

New  Servicer: 

[Name  of  present 

[Name  of  new 

servicer] 

servicer] 

[Indiviejual  or  Depart- 

[Individual  or  Depart- 

ment] 

ment] 

[Telephone  Number] 

[Telephone  Number] 

[Address] 

[Address] 

Rise!  this  jieinigraph  il  ii]ipreipriate!: 
eithe!rwise!  eiinit.l  linpeirtant  neite!  iiheiut 
insurane;e!:  it  vein  have!  ineirlgeige!  lile!  eir 
elisahilitv  insnnine.e!  eir  anv  eitheir  tvpe!  eil 
eiptieinal  insunnie:e!.  the!  transie!!'  eil  se!rvie:i!ig 
rights  !!iay  alieud  yeinr  i!isi!ra!!e:e!  i!!  the 
leilleiwing  wav: 

Yeu!  sheiulel  elei  the  leilleiwi!ig  tei  !!iai!!tiii!i 
e:eive!rage!: 

Ihieleir  l'e!ele!r;il  law.  elnri!ig  the!  (iO-eleey 
|ii!rieiel  leilleiwing  the  e!He!e:live!  eleite!  eif  the! 
tninsle:!’  eifthe!  leian  se!rvie;ing.  ii  leian  ])iiv!ne!!!t 
reH;e!ive!el  hv  yeiur  eilel  se!rvie:e!r  ein  eir  he!leire!  its 
elue!  elate  may  neit  he!  tre!iite!el  hv  the!  ne!W 
se!rvie:e!r  iis  hite!.  iinel  <1  late!  le!e!  meiy  not  he! 
i!npeise!el  ein  vein. 

INAMli  OI'  I’RH.ShNT  .SI- KVlCil’ R| 

Diite 

[anelj  |eir| 

INAMI-  OK  NKW  SKRVICKR! 

Diite 

■  20.  Ajtpetndix  M.S-3  is  addtid  to  jiart 
1024  to  retael  as  follows: 


Appendix  MS-3  to  Fart  1024 

Meide!l  Kore;e!-Flai:e!d  Insiirane;e  Neitie:!!  Keirins 

T;ihle!  ol  (ie)!!te!!!ts 

M.S-;t(A) — Meiele!!  l-'eirm  leir  l-'eire:e!-l’lae:e!el 
lnsun!ne;e!  Neitieie!  (ieaitiiieiing  Inleirnnitiein 
Re!epiire!el  15y  l()24.:t7(e:)(2) 

M.S-:{(15) — Meiele!l  l-’eirm  leir  l'■elre;e!-l’lae:e!el 
Insnraneie!  Neitieie!  ('.einliiining  Inleirniiitie)!! 
Re!ep!ire!el  8y  S  1  ()24.:{7(el)(2)(i) 

M.S-:{((;) — Meiele!l  l-'eirm  leir  l-e)re:e!-l’liie:e!il 
lnsurane:e  Neilieie!  (ieinleiining  Inlia'malie)!! 
Re!ep!in!il  8y  S  1 024.:t7(el)(2)(ii) 

M.S-;t(l)) — Meieleil  l-'eirm  leir  Reinewiil  eir 
Replaeieme!!!!  eil  l-'eireie-lMiieieuI  Insunmeie 
Neitie:e!  (ieintiiining  Inleirniiitiein  Re!e]i!ire!el  Hv 
tei  t?  n)24.:{7(e!)(2) 

MS-;i(A) — Meiele!!  Korin  for  Keire:e!-Flae;e!d 
Insuranci;  Notice;  (ieintaining  Infeirmation 
Re!{|uiri!et  Hv  S  I024.37(e:)(2) 

INenne  iuiel  Mailing  Aelelreiss  eil  .Se!rvie:e!rl 
[Diite  of  Notie:el 
[Horrower's  Niiinej 
[Horrower's  Miiiling  Aelelressj 
.Snhje!i:l:  Please;  provieli;  insurance 
infeirmation  feir  IPreijieirtv 
.\elelre!ss| 

Deiiir  [Horreiweir's  Name]: 

Our  re!e:e)rils  slieiw  tli.it  yeiur  jliazarelj 
|Insurane:e!  Type;)  i!!sunme:e!  [is  eixjiiringj 
|e!X|iire!el j.  anel  we;  elei  neit  have;  eivieleine:!!  that 
veil!  have!  ohtiii!ie!el  !!e!W  e:eive!rage!.  H(;e:ause! 
jha/.ardl  |lnsurane:e  Type;!  insnrane:e!  is 
renpiired  ein  your  preiperty.  I  we  liought 
insurani:i!  for  your  propertyl  |we;  plan  to  liny 
insiirane:e  for  your  |ireipe;rty|.  Yeiii  must  |iiiy 
us  leir  iinv  perieiel  eluring  wliie.h  the!  insurime:e! 
we!  huy  is  in  eiHev:!  lint  vein  elei  neit  Inivei 
insnrane:e!. 

Yeiii  sheiulel  immeHliiiteilv  preiviele  us  with 
yeiur  insunme:!!  inleiriniilieiii.  jDeiseii'ihe!  tliei 
i!!surane:e!  inieiriniilieiii  the!  heirrowe!!’  must 
preiviele!].  [The!  inleii'iiiiitieiii  must  he;  iireiviile!el 
in  writing.] 

The!  i!!snrane:e!  we!  [heiuglit]  [liny]: 

•  May  he;  meire;  e;xpe;nsive  than  the 
insurane:e;  yeiu  e:an  liuy  yeiurself. 

•  May  neit  preiviele  as  mue:h  ceiverage  as  an 
insurane:e;  policy  yeiu  liny  yourself. 

If  yeiu  have;  any  epiestieins,  iileiase;  e:ontae:l 
us  ill  [telephone  numher]. 

[II  ii|iplie:iihle!.  |ireiviele  a  slalement  aelvising 
a  heirrower  to  review  aelelilional  informalion 
liren  ieleel  in  the  same  transmiltal.] 

M.S-3(H) — Meielel  Korin  for  Kori:e;-Plae;ed 
Insurain:e  Neitii:e  (ieinlaining  Infeirinaliein 
Reepiired  By  §  1024.37(d)(2)(i) 

[Niiine  anel  Mailing  Aelelress  of  .Servie:er[ 

[Dale  of  Notie:e![ 

[Horrower's  Niime] 

[Horrower's  Miiiling  Aelelress] 

.Sulijeie:!:  See:ond  anel  final  neilie:e — please 
preiviele  insurance  infeirinaliein  feir  [Preijieirtv 
Aelelress] 

Dear  [Heirreiweir's  Niime;]: 

This  is  yeinr  see:oiiel  and  Ifnal  neilie:e  that 
einr  re!e;eirels  sheiw  that  yeinr  [ha/.arel] 
[lnsurime:e!  Ty]ie[  insurane:e!  [is  e!X|}iringl 
[eixpireiel].  anel  we;  elei  not  have;  e!viele!iie:e!  that 
yeiu  have  eihtaineiel  neiw  e:eive!rage!.  Bee:ause! 
|ha/.ard|  [Insurane:e  Type|  insurance  is 
ri!(|uire!d  ein  your  preiperty,  Iwe;  lioiighl 
insurance  for  your  preiperty]  |we  plan  to  huy 
insurance  for  your  property].  Yeiu  must  pay 
us  feir  any  peirieiel  eluring  wliie;h  the;  insurane:e! 


we!  huy  is  in  eiflee:!  hut  vein  elei  mil  have; 
insnrane:!!. 

Yeiu  sheiulel  iiimmelialeily  preiviele!  us  with 
your  insurime:e!  infeirmation.  [De!.se:rihe!  Ilie; 
insurime:e!  infeirmation  the;  horreiwe!r  must 
]irei\  iele[.  [The;  infeirinaliein  mnsi  he;  pren-ieleiel 
in  writing.] 

The!  insurime.e!  we;  [houghi]  [huy]: 

•  [(ieists  S[pre!miuni  charge]]  [Will  ceisl  an 
e!slimale!el  Slpremium  c:harge]]  annually, 
whie:h  may  he;  meire!  expensive;  than 
insurane:e  yeiu  c:an  huy  yeiur.self. 

•  May  not  provide;  as  mui:h  i:eiverage  as  an 
insurane;e  peilicy  you  huy  yourself. 

If  vein  liiive;  any  epie!slieins.  |ile!a.se!  e:eintae:l 
us  at  [te!le!]ilieine!  minihe!!’]. 

[If  ii|i]ilie:ahle!.  jireiviele;  a  slate!me!nl  iielvisiiig 
a  heirrowe!!'  to  review  aelililional  informiition 
]irovieleil  in  the  same  Iransmillal.] 

MS-3(f]) — Meielel  Feirm  feir  Keirce-Plae:ed 
lnsuranc;e  Neitice  (Containing  Information 
Reepiired  By  §  1024.;{7(d)(2)(ii) 

[Name!  anel  Mailing  Aelelre!ss  eif  .Se!rvie:e!r[ 

[Date  of  Neilieie] 

[Heirrowe!r's  Name;] 

[Heirreiwer's  Mailing  Aelelrerss] 

.Suhje!e:l:  Se!e:eind  anel  final  neitice — please 
provide  insurane:e!  infeirinaliein  feir 
jPreiiie!rly  .'\elilre!.ss[ 

De!ar  [Heirrei weir's  Name;]: 

We;  ri!e:e!ive!el  the  insurane:e!  infeirimilion  vein 
pro\’iele!il.  hut  we;  are;  unahle!  to  veirifv 
e:eive!rage!  freini  [Dale;  Range;]. 

Please;  preiviele  us  with  insurance; 
infeirmatiein  feir  [Dale  Range]  immiielialely. 

We;  will  e:harg(!  you  feir  insurane:e!  we; 
[heiught]  []ilan  to  huy]  feir  ]Date!  Range;]  unleiss 
we;  e:an  veirifv  that  vein  have;  insurane;e! 
eieneirage;  feir  [Date;  Range;]. 

The;  insurane:e!  we;  [hought]  [huy]: 

•  (Ceists  S|pre;mium  e:harge;||  [Will  e:eist  an 
eislimateid  Slpremium  charge]]  annually, 
whie:h  may  he;  meire;  expeinsive  than 
insurance;  yeiu  e:an  huy  yeiurself. 

•  May  not  preiviele  as  mui:h  e:eiverage;  as  an 
insurane:e  jieilicy  yeiu  huy  yeiursi;lf. 

If  yeiu  have;  any  epieislions.  jileiase!  e:onlae:t 
us  at  [teileijiheine!  luiinhe!!’]. 

[If  applie:ahle:.  jireiviele;  a  stateimeiiit  aelvising 
a  heirreiwe!!'  lei  reivienv  aelelitieinal  infeirmatiein 
jireivieleel  in  the;  same;  Inmsmitlal.] 

MS-3(D) — Meielel  Keirin  for  Reinewal  eir 
Re!|ilae:eme;nl  of  Keirc:e-Plae:e;d  Insurani:e; 
Neitice  (Ceintaining  Informalion  Re;epiire;d  By 
to  §  1024.37(e)(2) 

[NiiiiU!  iinel  Mailing  Aelelreiss  eif  .Seirvieieir] 

[Diite;  eif  Neitieiei] 

[Heirreiweir's  Name;] 

[Heirreiweir's  Miiiling  Aelelress] 

.Sulijeie:!:  Pleiase  ujiclate!  insurane:e!  infeirmiilion 
fell’  [Preijierly  Aelelress] 

Deiiir  [Heirreiweir's  Niime!]: 

He!e:anse!  we;  eliel  not  liiive  e!viele!ne:e!  tliiit  yeiu 
line!  [ha/.arel]  [lnsurime:e!  Tvjie;]  insurane:e!  ein 
the;  iirojieirlv  listeiel  aliove!.  we;  heiught 
insuraneie!  ein  yeiur  iirojie'rty  anel  aelele!il  the; 
i:eist  tei  yeiur  meirtgage!  leian  iie:e:eiunt. 

The;  ]iolie:y  that  we  heiught  [eixjiireiel]  [is 
seiheieluleiel  to  eixjiire!].  Heeiause; 
[haziirel[[lnsur:me:e!  Tyjie]  insurane:e[  is 
reiepiireiel  ein  yeiur  |irei]ie!rty.  we;  intenel  tei 
maiiitiiin  insuriine:e!  ein  yeiur  jireiiieirty  hv 
reneiwing  eir  re!]ilae:ing  the  insurime:e!  we; 
heiught. 
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IIk;  insunincc  wt;  l)iiv: 

•  lOosIs  Sli)r(!niiiiin  churf'oll  [Will  cost  nn 
(isliinatcd  $|])r(!nHuin  (:liar<>(;|l  amiiiallv. 
whicli  may  In;  mon;  axpansivi;  Ilian 
insnraiicd  von  can  Iniy  x’onrscll. 

•  May  not  provide  as  nincli  covorago  as  an 
insnranco  jiolicy  yon  buy  yonrseH. 

II  yon  liny  |lia/.ard|  llnsnranco  'I'xpol 
insnranco.  yon  slionid  immodialoly  provide 
ns  witb  yonr  insurance  inlorinalion. 

IDescrilie  llie  insurance  inlorinalion  Ihe 
borrower  mnsi  jirovide).  |llie  inrormalion 
innsi  be  provided  in  wrilin”.) 

II  yon  have  any  (pieslions.  jilease  conliicl 
ns  al  |lele]ihone  nnniber|. 

III  ajiplicable.  provide  a  slalemeni  advisin<> 
a  borrower  In  review  addilional  infonnalion 
provided  in  Ihe  same  transmillal.l 

■  21 .  Aijpendix  MS-4  is  added  to  ])art 
1024  to  read  as  follows: 

Appendix  MS-4 — Model  (Clauses  for  the 
Written  Early  Intervention  Notice 

MS-4(A) — Slalement  Kneouraging  the 
Borrower  'I'o  (Contact  the  Servic:er  and 
Additional  InI'orination  About  Loss 
Mitigation  Options  (§  1024..'BI(l))(2)(i).  (ii) 
and  (iv)) 

(lall  ns  lodav  to  learn  more  about  vonr 
o|)lions  and  insirnclions  for  bow  lo  ajiplv. 
Illie  longer  yon  wail,  or  the  Inriher  yon  fall 
bebind  on  yonr  iiaymenls.  the  harder  il  will 
b(!  lo  find  a  solnlion.) 

(Servicer  Name) 

(Servicer  Address] 

(Servicer  'I’elepbone  Number] 

|l•'or  more  infonnalion.  visit  (.Servicer  Web 

site)  |and|(or|  (Email  Address]]. 

MS-4(H) — Available  Loss  Mitigation  Options 
(§1024.:f<)(b)(2)(iii)) 

(If  yon  need  help,  the  following  options 
may  be  iiossible  (most  are  subject  lo  lender 
approval):] 

•  (Refinance  yonr  loan  with  ns  or  another 
lender:] 

•  (Modify  yonr  loan  terms  with  ns:] 

•  (Payment  forbearance  lemiiorarily  gives 
yon  more  time  to  ])ay  yonr  monthly 
|)ayment:|  [or] 

•  (If  yon  are  not  able  lo  conlinne  paving 
yonr  mortgage,  yonr  best  option  may  be  to 
find  more  affordable  housing.  As  an 
alternative  lo  foreclosure,  von  mav  be  able  to 
sell  yonr  home  and  use  Ihe  proceeds  lo  jiav 
off  yonr  current  loan.] 

MS-4((:) — Housing  Ciounselors 
(§l()24.:{!l(h)(2)(v)) 

for  hel])  exploring  yonr  ojitions.  the 
Eederal  government  provides  contact 
information  for  bousing  counselors,  which 
yon  can  access  by  contacting  (the  (lonsnmer 
Einancial  Protection  Bureau  at  (Bnrean 
1  lousing  (ionnselor  List  Web  sited  (the 
Deiiarlmenl  of  Housing  and  Urban 
nevelo|)menl  al  (IIHn  1  lousing  (ionnselor 
List  Web  site]]  or  by  calling  (1 1111)  1  lousing 
(ionnselor  List  I'elepbone  Number]. 

■  22.  .Supp]oni(int  1  to  part  1024  is 
added  l'o]lowing  tho  apjiondicos  to  road 
as  lo]]ows: 


Supplement  1  to  Fart  1024 — Official 
Iliireau  Interpretations 

Introduction 

1.  Official  status.  This  coniinontarv  is 
tin;  primary  voiiiciti  Ity  which  tiio 
Hiiroau  of  (ionsumor  Financial 
Prot(!ction  i.s.sn(;s  official  intorpndations 
of  Rognlation  X.  (Jood  failli  compliance 
with  this  commentary  affords  protection 
from  lialtility  under  section  10(1))  oftlie 
Real  Estate  .Settlement  Procedures  Act 
(RESPA),  12  D.S.C.  2017(1)). 

2.  IIc(]ucsts  for  offici(d  interpretations. 
A  recjuest  for  an  official  inter])retation 
shall  be  in  writing  and  addres.sed  to  the 
As.sociate  Director,  Re.search,  Markets, 
and  Regulations,  Pureau  of  Consumer 
Financial  Protection,  1700  (1  Street  NW.. 
Washington,  DO  20.').')2.  A  rerpiest  shall 
contiiin  a  complete  statement  of  all 
relevant  facts  concerning  the  issue, 
including  co])ie.s  of  all  pertinent 
documents.  Except  in  umisnal 
circnm.stances.  such  official 
inter])retations  will  not  he  issued 
sepanitely  but  will  be  incorporated  in 
the  official  commentarv  to  this  part, 
which  will  1)1!  amended  periodically.  No 
official  interpretcitions  will  be;  i.ssned 
a])])roving  financial  institutions’  forms 
or  statements.  'Phis  restriction  does  not 
apply  lo  forms  or  .statements  whose  n.se 
is  recpiired  or  sanctioned  bv  a 
government  agency. 

8.  Ihiofficial  oral  interpretations. 
Unofficial  oral  inter])retations  may  be 
provided  at  the  di.screlion  of  Bnrean 
staff.  Written  recpiesls  for  such 
interpretations  should  be  sent  lo  the 
address  set  forth  for  official 
inter])relations.  Unofficial  oral 
interpretations  provide  no  ])rotection 
under  section  19(b)  of  RE.SPA. 
Ordinarily,  staff  will  not  issue  unofficial 
oral  interpretations  on  matters 
adeejuately  covered  by  tliis  part  or  the 
official  Bureau  interpretations. 

4.  Hales  of  construction,  (a)  Lists  that 
a])])ear  in  the  t:ommentary  may  be 
t!xhanstive  or  illustrative:  the 
appro])riate  con.strnction  should  be  clear 
from  the  context.  In  most  cases, 
illustnitive  lists  are  introduced  by 
phrases  such  as  “including,  but  not 
limited  to,"  “among  other  things,"  “for 
exiimple,"  or  “such  as.” 

(b)  Throughout  the  commentary, 
reference  to  “this  .section"  or  “this 
])aragra|)h"  means  the  section  or 
paragra])!)  in  the  regulation  that  is  the 
subject  of  the  comment. 

.b.  Oonnnent  designations.  Each 
comment  in  the  commentarv  is 
identified  bv  a  number  and  the 
regulatory  section  or  paragraph  that  the 
comment  interprets.  'I'lie  comments  are 
designated  with  as  much  s|)ecificity  as 
])os.sihle  according  to  the  j)articular 


reguhitory  provision  addres.sed.  For 
example,  some  of  the  comments  lo 
§  l()24.87(c)(l )  are  fintluT  divided  hy 
subparagraph,  such  as  comment 
87(c)(l)(i)-l.  In  other  ca.ses,  t:omment.s 
hcive  more  general  application  and  are 
designated,  for  exam])le,  as  comment 
4()(a)-l.  This  introduction  may  be  cited 
as  comments  1-1  through  l-.b. 

Subpart  A — General  Provisions 

iRe.servedl 

Subpart  B — Mortgage  Settlement  and 
Escrow  Accounts 

iRe.serviull 

Section  1024.17  Escrow  Accnnnts 
1 7lk)  Timely  payments. 

1 7(k)l5 )  Timely  payment  o  f  hazard 
insurance. 

1 7tk)(a lliij  Ahilitv  lo  disinirse  funds. 

1 7( kl(.^ It ii)( A)  U 'hen  inability  e.xisls. 

1.  E.xainples  of  reasonable  basis  to 
believe  that  a  policy  has  been  cancelled 
or  not  renewed.  The  following  are 
examples  of  where  a  servicer  has  a 
r(!a,sonahle  basis  to  believe  that  a 
borrower’s  hazard  insurance  policy  has 
been  canceled  t)r  not  renewed  for 
retisons  other  than  the  nonpayment  of 
premimn  charges: 

i.  A  horrower  notifies  a  servicer  that 
the  horrower  h;is  cancelled  the  hazard 
insurance  coverage,  ;md  Ihe  servicer  has 
not  received  nolificiition  of  other  hazard 
insurance  covenige. 

ii.  A  servicer  rec(!ives  a  notification  of 
cancellation  or  non-renewal  from  the 
horrower’s  insurance  company  hefore 
]);tyment  is  due  on  the  borrower’s 
liazard  insurance. 

iii.  A  .servicer  does  not  receive  a 
payment  notice  by  the  expiration  date  of 
the  borrower’s  hazard  insurance  policy. 

17(k}(5)(ii)(C)  Hecoupinent  for 
advances. 

1.  XIontb-to-inonth  advances.  A 
servicer  that  advances  the  premium 
payment  to  he  di.sbursed  from  an  e.scrow 
account  may  advance  the  payment  on  a 
month-to-month  basis,  if  })ermitted  hy 
.State  or  other  applicable  law  and 
acce])ted  hv  the  borrow(!r’s  hazard 
insurance  company. 

Subpart  C — Mortgage  Servicing 

1 024. SO — Scope 

301  b )  Exemptions. 

1.  Exemption  for  Earm  (Jredit  Svstem 
institutions.  Bnrsuant  to  12  OER 
(il  7.7()()().  certain  servicers  may  he 
considered  "(pialified  lenders”  only 
with  respect  to  loans  discounted  or 
])ledged  pur.snant  to  12  IJ..S.(',. 
2()l.‘)(h)(l).  To  the  extent  a  servicer,  as 
defined  in  RESBA,  services  a  mortgage 
loan  that  has  not  been  discounted  or 
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pledged  pursuant  to  12 
201.'i(l))(l).  and  is  not  subject  to  the 
n!(]uireineuts  set  idrlh  in  12  (IFR  (>17. 
the  servicer  may  he  recpiinul  to  comply 
with  the  re(|uirements  oi  §§  1024.38 
through  41  with  respect  to  that  mortgage 
loan. 

U)24.:il — 14(4inili()ns 

Ij>ss  mitigdlion  application. 

1.  liorrowcr's  ivf)ivscniativc.  A  loss 
mitigation  ap])lication  is  deeuKul  to  he 
submitted  bv  a  borrower  il  the  loss 
mitigation  application  is  submitted  by 
an  agent  ol  the  borrower.  Servicers  may 
niuhatake  reasonable  procedures  to 
determine  il  a  person  that  claims  to  be 
an  agent  of  a  borrower  has  authority 
from  the  borrower  to  act  on  tin; 
borrower's  behalf. 

U)ss  mitigation  option. 

1.  Types  of  loss  initif’otion  options. 

I^)s.s  mitigation  o|)tions  include 
tiunporary  and  long-term  relief, 
including  options  that  allow  borrowers 
who  are  bi'bind  on  tlunr  mortgage 
payments  to  nanain  in  th(;ir  homes  or  to 
halve  their  homes  without  a  foriiclosnre. 
such  as.  without  limitation,  refinancing, 
trial  or  permanent  modification, 
repayment  of  the  amount  owed  oviir  an 
extemhnl  jieriod  of  time,  forbearance  of 
future  p.iyments.  sbort-sale.  deed-in-lien 
of  foreclosure,  and  loss  mitigation 
jirograms  sponsored  by  a  locality,  a 
State,  or  the  Federal  government. 

2.  Available  throngh  the  servicer.  A 
lo.ss  mitigation  option  available  through 
the  servicer  refers  to  an  option  for 
which  a  borrower  mav  apply,  even  if  the 
borrower  ultimately  does  not  (jnalify  for 
such  ontion. 

Qaalified  written  retpiest. 

1.  A  ({ualified  written  reijnest  is  a 
written  notice  a  borrower  provides  to 
reipiest  a  servicer  either  correct  an  error 
relating  to  the  servicing  of  a  mortgage 
loan  or  to  reipie.st  information  relating  to 
the  servicing  of  the  mortgage  loan.  A 
(jualifiiid  written  recpiest  is  not  reijiiired 
to  include  both  types  of  reipiests.  For 
example,  a  (pialified  written  nuinest 
may  reipie.st  information  relating  to  the 
servicing  of  a  mortgage  loan  but  not 
assert  that  an  error  relating  to  the 
.servicing  of  a  loan  has  occurred. 

2.  A  (jnalified  written  r(!(]ne.st  is  just 
one  form  that  a  written  notice  of  error 
or  information  reipiest  may  take.  Thus, 
the  error  resolution  and  information 
recpiest  recpiirements  in  1()24.3.'j  and 
1024.38  apply  as  set  forth  in  tho.se 
sections  irriispective  of  whether  the 
.servicer  receives  a  (]nalifie(l  written 
recpiest. 

Seixice  provider. 

1.  Service  providers  may  include 
attorneys  retained  to  represent  a  servicer 
or  an  owner  or  assignee  of  a  mortgage 


loan  in  a  foreclosure  proceeding,  as  well 
as  other  professionals  retained  to 
provide  a])|)raisals  or  inspections  of 
projierties. 

1024.23 — Mortgage  Servicing 
Transfers 

22(a)  Servicing  disclosure  stat(mienl. 

1.  Terininologv.  Although  the 
servicing  disclosure  statcmient  must  be 
clear  and  conspicuous  pursuant  to 

S  l()24.32(aKl).  §  1024. 33(a)(1)  does  not 
set  forth  any  specific  rules  for  the  format 
of  the  statement,  and  the  specific; 
language  of  the  servicing  disc:losure 
statement  in  appendix  MS-1  is  not 
recpiired  to  be  used.  The  model  format 
may  be  supplemented  with  additional 
information  that  clarifies  or  enhances 
the  model  language. 

2.  Deliveiy  to  co-applicants.  If  e:o- 
ajiplicants  indicate  the  .same  address  on 
their  application,  one  i;opy  delivered  to 
that  addre.ss  is  sufficient.  If  different 
addresses  arc;  shown  by  co-a])plic:ants 
on  the  ajiplic.ation,  a  c:c)py  mu.st  be 
delivered  to  eac:h  of  the  co-applii;ants. 

3.  Lender  seixicing.  If  the  lender, 
mortgage  brokc;r  who  anticipates  using 
table  funding,  or  dealer  in  a  first  lien 
dcialer  loan  knows  at  the  time  of  making 
the  disc:lo.sure  whether  it  will  service 
the  mortgage  loan  for  whic;h  the 
applicant  has  aiiplied.  the  clisc;losure 
must,  as  ap])lic;able.  state  that  suc:b 
entity  will  .servic:e  suc:h  loan  and  clocis 
not  intend  to  .sell,  transfer,  or  assign  the 
servicing  of  the  loan,  or  that  .suc;h  entitv 
intends  to  assign,  .sell,  or  transfer 
servicing  of  suc:h  mortgage  loan  before 
the  first  payment  is  due.  In  all  other 
instances,  a  di.si;lc).sure  that  states  that 
the  servicing  of  the  loan  mav  be; 
a.ssigned.  sold,  or  transferred  while  the 
loan  is  outstanding  complies  with 
§1024. 33(a). 

22(1))  Notices  of  transfer  of  loan 
servicing. 

Paragraph  22( h )(2 ). 

1.  Deliveiv.  A  servicer  mailing  the 
notice  of  transfer  must  deliver  the  notice 
to  the  mailing  address  (or  addrcis.ses) 
listc'd  by  the  liorrower  in  the  mortgage 
loan  documents,  unless  the  borrower 
has  notified  the  servic:er  of  a  new 
addre.ss  (or  addre.s.ses)  pursuant  to  the 
servicer’s  recpiirements  for  rei:eiving  a 
notice  of  a  change  of  address. 

22(cl  liorrower  pavinents  daring 
transfer  of  senicing. 

22(c)(1)  Payments  not  considered  late. 
1.  Late  fees  prohibited.  The 
jirohihition  in  §  l()24.33(c)(  1)  on  treating 
a  payment  as  late  for  any  purpo.se:  would 
prohibit  a  late  ic;e  from  being  imposc;d 
on  the  borrower  with  rc:.spect  to  anv 
pavment  on  the  mortgage  loan.  .See 
RFSFA  sec:tion  8(d)  (12  U.S.C.  28().'5(d)). 


2.  (Compliance  with  §  1024.20.  A 
transferee  ,sc;rvicer‘s  c;om])liance  with 
1024.38  during  the:  8()-day  pc;riod 
hc:ginning  on  the  efic;c:tivc;  date  of  a 
.servii:ing  transfer  does  not  constitute; 
trc;ating  a  pavment  as  late  for  |)urpo.sc;s 
of  §1024. 33(c)(1). 

§’  1024.24 — Timely  Escrow  Payments 
and  Treatment  of  Escrow  li(dances 

Paragraph  24(h)(1). 

1.  Netting  of  (unds.  Si;c;tion 
1024.34(h)(1)  doc;.s  not  jirohihit  a 
servii;i;r  from  nc:tting  any  remaining 
funds  in  an  e.sc;row  ai:count  against  the 
outstanding  balance  of  the  borrower's 
mortgage;  loan. 

Paragraph  24(h)(2). 

1 .  liefnnd  always  })ermissihle.  A 
.servicc;r  is  not  rc;(pnrc;d  to  crc;dit  funds 
in  an  escrow  acc;ount  to  an  esc;row 
ac.count  for  a  nc;w  mortgage  loan  and 
may.  in  all  circum.stancc;s.  c;omply  with 
the;  rc;(iuirc;mc;uts  of  §  1024.34(h)  by 
rc;iunding  the  funds  in  the  e.sc:row 
account  to  the  borrower  pursuant  to 

§  1024.34(h)(1). 

2.  liorrower  agreement.  A  horrowc;r 
may  agree;  e;ither  orallv  or  in  writing  to 
a  se;rvice;r’.s  cre;diting  of  any  re;maining 
hal;ine:e;  in  an  e:scrow  account  to  a  new 
e;se:row  iiccount  for  a  ne;w  mortgage  loan 
pursuant  to  §  1024.34(h)(2). 

§'  1024.25 — Error  liesointion  Procedures 

25(a)  Notice  of  error. 

1.  liorrower's  representative.  A  notie;e; 
of  erreir  is  .suhmitte;d  by  a  borrower  if  the 
notie:e;  of  e;rror  is  submitted  by  an  agent 
of  the  horrowe;r.  A  se;rvicer  may 
undertake;  reasonable  procedures  to 
de;termiue;  if  a  jierson  that  claims  to  he; 
an  agent  of  ei  borrower  has  authority 
from  the  borrower  to  act  on  the 
borrower's  behalf,  for  e;xample.  by 
re;epiiring  that  a  person  that  claims  to  he 
an  agent  of  the  borrower  jirovide 
documentation  from  the  borrower 
stating  that  the  purported  agent  is  acting 
on  the  borrower’s  behalf.  Upon  re:cei])t 
of  such  doc:umeutation,  the  servicer 
shall  treat  the;  notice  of  error  as  having 
be;e;n  submitted  by  the  borrower. 

2.  Information  recjimst.  A  servicer 
should  not  rely  solely  on  the  borrowe:r’s 
description  of  a  submission  to 
de;te;rmine  whether  the  submission 
constitute;.s  a  notice;  of  error  under 

§  1024. 3.') (a),  an  information  re;(pie.st 
unde;r  §  1024. 38(a),  or  both.  For 
e;xam|)le;.  a  borrower  mav  submit  a  le;tter 
that  e:laims  to  be:  a  “Notice  of  Error''  that 
indicates  that  the  borrower  wants  to 
re;ceive  the  information  .se;t  forth  in  an 
annual  e;.scrow  account  stateanent  and 
asse;rts  an  error  for  the;  se;rvie:e;r’s  lailure; 
te)  |)re)viele;  the;  beirrower  an  annual 
e;se:row  .statement.  Such  a  le:ttt;r  may 
e;e)n.stituti;  an  infeirmatiem  re;e]ue;.st  uneler 
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^  1()24.3(i(a)  that  triggers  an  obligation 
by  tbe  servicer  to  ])rovi(le  an  annual 
escrow  statement.  A  servicer  should  not 
rely  on  the  borrower’s  characterization 
of  the  letter  as  a  “Notice  of  luror,”  hut 
must  evaluate  whether  the  lett(!r  fulfills 
the  substantive  rcujuirenients  of  a  notice 
of  error,  information  re(|nest.  or  both. 

:}5(l)j  Scope  of  (iiror  wsolulioii. 

1.  Noocovarod  arrors.  A  ser\’ic(!r  is  not 
rtuinired  to  comj)ly  with  ll)24.3,'j((l), 

(e)  and  (i)  with  respect  to  a  borrower's 
assertion  of  an  error  that  is  not  dcTined 
as  an  error  in  ^  l()24.3.'i(h).  f'or  exami)le, 
the  following  are  not  errors  for  ])ur])oses 
of  §1024.3.5: 

1.  An  error  relating  to  the  origination 
of  a  mortgage  loan: 

ii.  An  error  relating  to  the 
underwriting  of  a  mortgage  loan; 

iii.  An  error  relating  to  a  sulxsecpient 
sale  or  securitization  of  a  mortgage  loan: 

iv.  An  error  relating  to  a 
(letermination  to  sell,  a.ssign,  or  transfer 
the  servicing  of  a  mortgage  loan. 
However,  an  error  relating  to  the  failure 
to  transfer  accurately  and  timely 
information  relating  to  the  servicing  of 
a  borrower's  mortgage  loan  account  to  a 
transfere(5  s(!rvicer  is  an  (iiror  for 
pur])o.ses  of  §1024.35. 

2.  Univosonohlo  hcisis.  For  j)ur])osi!S 
of  §  1024. 35(h)(5),  a  servicer  lacks  a 
reasonable  basis  to  im])ose  fees  that  are 
not  bona  fide,  such  as: 

i.  A  lati!  fee  for  a  payment  that  was 
not  late; 

ii.  A  charge  imposed  hv  a  service 
provider  for  a  service  that  was  not 
actually  rendered: 

iii.  A  default  |)rojH;rty  management 
fe(;  for  horrow(!rs  that  are  not  in  a 
{lelin(]uency  status  that  would  justify 
the  charge:  or 

iv.  A  charge  for  force-placed 
insurance  in  a  circumstance  not 
IKM'initted  by  §  1024.37. 

35(c}  Contort  inforinotion  for 
horrowrrs  to  ossrrt  errors. 

1.  Exclusive  address  not  required.  A 
.servicer  is  not  recjuired  to  designate  a 
s])(!cific  address  that  a  borrower  must 
us(!  to  assert  an  error.  If  a  servicer  does 
not  designate  a  specific  address  that  a 
borrower  must  us(i  to  assert  an  error,  a 
.servicer  must  respond  to  a  notice  of 
error  received  by  any  office  of  the 
servicer. 

2.  Notice  of  un  exclusive  address.  A 
notice  establishing  an  address  that  a 
borrower  must  use  to  assert  an  error 
may  he  included  with  a  different 
disclosure,  such  as  ou  a  notice  of 
transfer,  ])eriodic  statement,  or  coupon 
hook.  The  notice  is  subject  to  the  clear 
and  conspicuous  r(K|uiremeut  in 

§  l()24.32(a)(l ).  If  a  .servicer  establishes 
an  address  that  a  horrow(!r  must  use  to 
assert  an  error,  a  servicer  must  provide 


that  addre.ss  to  the  borrower  in  anv 
communication  in  which  the  .servicer 
provides  tlu;  borrower  with  contact 
information  for  assistance  from  the 
servic:er. 

3.  Multiple  offices.  A  servicer  may 
designate  multiple  office  addresses  for 
receiving  notices  of  errors.  However,  a 
servicer  is  retiuired  to  comply  with  the 
requirements  of  §  1024.35  with  re.s|)ect 
to  a  notice  of  error  received  at  anv  such 
designated  addre.ss  regardle.ss  of 
whether  that  .spec:ific  addre.ss  was 
provid(!d  to  a  .s])ecific  borrower 
a.sserting  an  error.  For  example,  a 
servicer  may  designate  an  address  to 
receive  notic(!.s  of  error  for  borrowers 
located  in  California  and  a  .separate 
address  to  receive  notices  of  errors  for 
borrowers  located  in  Texas.  If  a 
horrow(!r  located  in  California  asserts  an 
error  through  the  addre.ss  used  by  the 
servicer  for  borrowers  loc:at(Hl  in  Texas, 
the  servicer  is  still  considered  to  have 
received  a  notice  of  error  and  must 
complv  with  the  retiuiremeuts  of 
§1()24’.35. 

4.  Internet  intake  of  notices  of  error. 

A  servif:er  may,  hut  need  not,  establish 
a  process  for  receiving  notices  of  error 
through  email.  Web  site  form,  or  other 
online  intake  methods.  Any  such  online 
intake  process  shall  he  in  addition  to. 
and  not  in  lien  of.  anv  proce.ss  for 
receiving  notices  of  mror  by  mail.  The 
process  or  processes  e.stahlished  by  the 
servicer  for  receiving  notices  of  error 
through  an  online  intake  method  shall 
h(!  the  exclusive  online  intake  process  or 
ju'oces.ses  for  n;ceiving  notices  of  error. 

A  servicer  is  not  required  to  provide  a 
separate  notice  to  a  borrower  to 
e.stahlish  a  specific  online  intake 
proce.ss  as  an  exclusive  online  process 
for  receiving  such  notices  of  error. 

.l.'j/ej  Hesponse  to  notice  of  error. 

33(e)('l )  Investigation  and  response 
recpdreinents. 

Paragraph  3.5(e)(  I  )(i). 

1.  Notices  alleging  multiple  errors: 
separate  responses  permitted.  A  servicer 
may  respond  to  a  notice  of  error  that 
alleges  multiple  errors  through  either  a 
single  response  or  seiiarate  njspon.ses 
that  addre.ss  each  asserted  error. 

Paragraph  35(e](  1  l(iil. 

1.  Different  or  additional  errors: 
separate  resj)onses  permitted.  A  servicer 
may  provide  the  response  recpiired  by 
§  1()24.35(e)(1)(ii)  for  different  or 
additional  errors  identified  by  the 
servicer  in  the  .same  notice  that 
res])onds  to  errors  as.serted  hv  the 
borrower  pursuant  to  §  l()24.35(e)(l  )(i) 
or  in  a  separate  respon.se  that  addresses 
the  different  or  additional  errors 
identified  by  the  servicer. 

3.’5(el(3l  Time  limits. 

3.3(e)(3)(i)  In  general. 


Paragraph  35( el(3 )( i )(B). 

1.  Eoreclosnre  scde  timing.  If  a  servicer 
cannot  complv  with  its  obligations 
pursuant  to  §  1024. 35(e)  by  the  earlier  of 
a  foreclosure  sah;  or  30  davs  aft(!r 
receipt  of  the  notice  of  (u  ror,  a  servicer 
may  cancel  or  ])ostpone  a  forec:losure 
.sale,  in  which  case  tlu;  .servicer  would 
meet  the  time  limit  in 
§  1024.35(e)(3)(i)(H)  by  complying  with 
the  re(|uirements  of  §  1024.35(e)  before 
the  earlier  of  30  days  after  receipt  of  the 
notice  of  error  (excluding  legal  public 
holidays.  Saturdays,  and  Sundays)  or 
the  date  of  the  resch(;duled  foreclosure 
sale. 

3.3(e)(3)(ii)  Extension  of  time  Hunt. 

1.  Notices  alleging  multiple  errors: 
extension  of  time.  A  .servicer  mav  treat 
a  notice  of  error  that  alleges  multiple 
errors  as  separate  notices  of  error  and 
may  extend  the  time  period  for 
resi)onding  to  each  as.serted  error  for 
which  an  extension  is  permissible  under 
§1024.35(e)(3)(ii). 

35{e)(4l  Copies  of  documentation. 

1.  Types  of  documents  to  he  provided. 
A  servicer  is  re(piin;d  to  provide  only 
tho.se  documents  actually  relied  upon 
by  the  servicer  to  d(;termine  that  no 
error  occurred.  Siu'.h  documents  may 
incliuh;  documents  reflecting 
information  entered  in  a  servicer’s 
collection  .system.  For  (;xample.  in 
re.spc)nse  to  an  a.ssert(;d  error  regarding 
payment  allocation,  a  servicer  may 
provide  a  printed  screen-captun; 
showing  amounts  credited  to  princij)al, 
interest,  escrow,  or  oth(;r  charges  in  the 
.servic(;r’s  system  for  tlu;  borrower's 
mortgage  loan  aci:oimt. 

33(g}  Hequirements  not  (q)plic(d)le. 

33{gH  1 1  In  general. 

Paragraph  3.^(g)l  1  )(i]. 

1.  New  and  material  information.  A 
di.s])ute  between  a  borrower  and  a 
serx’icer  with  re.sp{;ct  to  wlu;tlu;r 
information  was  previously  r(;viewed  by 
a  seiA'icer  or  with  re.sj)ect  to  whether  a 
servicer  proi)i;rlv  determiiu;d  that 
information  reviewed  was  not  material 
to  its  determination  of  the  existenc:e  of 
an  error,  does  not  itself  constitute  new 
and  material  information. 

Paragraph  3.1(g)(  I  )(ii). 

1.  Examples  of  overhroad  notices  of 
error.  Tlu;  following  are  (;xam])les  of 
notices  of  error  that  are  overhroad: 

i.  Assertions  of  errors  regarding 
substantially  all  aspects  of  a  mortgage 
loan,  including  errors  relating  to  all 
aspects  of  mortgage  origination, 
mortgage  servicing,  and  for(;closure.  as 
well  as  errors  relating  to  the  crediting  of 
substantially  every  horrow(;r  jjayment 
and  escrow  acc:ount  transaction; 

ii.  A.ssertions  of  errors  in  the  form  of 
a  judicial  action  comj)laint,  .suhi)oena. 
or  di.scovery  recjuest  that  purports  to 
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reijuire  servicers  to  resjiond  to  each 
nuinbered  paragrajih;  and 

iii.  Assertions  of  errors  in  a  form  that 
is  not  reasonably  understandable  or  is 
included  with  voluminous  tangential 
di.scussion  or  reijnests  for  information, 
such  that  a  servicer  cannot  reasonably 
identify  from  the  notice  of  error  any 
la  ror  for  which  l()24.8.'j  reijuires  a 
resj)onse. 

:i5(h)  Payment  r(!(]iiirenumts 
prohibited. 

1.  Pnrrower  obligation  to  make 
jHivments.  Section  1024. 85(h)  prohibits 
a  .sfsrvicer  from  nupiiring  a  borrower  to 
make  a  jiayment  that  may  be  owed  on 
a  borrower's  account  as  a  prerecjnisite  to 
investigating  or  responding  to  a  notice 
of  lirror  submitted  bv  a  borrower,  but 
does  not  alter  or  otherwise  affect  a 
borrower's  obligation  to  make  iiayments 
owed  pursuant  to  the  terms  of  a 
mortgage  loan.  For  exanijile.  if  a 
borrower  makes  a  monthly  jiayment  in 
Febriiarv  for  a  mortgagi;  loan,  but  asserts 
an  error  relating  to  thi;  .servicer's 
acceptance  of  the  luibrnarv  payment. 

§  1024. 85(h)  doi's  not  alter  a  borrower's 
obligation  to  make;  a  monthlv  pavinmit 
that  the  borrow(!r  ow(;s  for  March.  A 
servicer,  however,  may  not  nupiire  that 
a  borrow(!r  make  the  March  pavinimt  as 
a  condition  for  comjilving  with  its 
obligations  under  ^  1024.85  with  r(;s])ect 
to  the  notice  of  (>rror  on  tin;  Fiibruary 
|)ayment. 

1024. ii(i — He(inests  for  Information 

iiOlaj  Information  recpiest. 

1 .  liorrower's  representative.  An 
information  nKpiest  is  submitted  by  a 
borrower  if  tin;  information  reiiuest  is 
submitt(;d  bv  an  agent  of  the  borrower. 

A  servicer  mav  undertake  reasonabh; 
prociulures  to  d(!t(;rmin(!  if  a  per.son  that 
claims  to  be  an  agent  of  a  borrower  has 
authority  from  the  borrow(!r  to  act  on 
the  borrower's  behalf,  for  example,  by 
r(!(juiring  that  a  person  that  claims  to  be 
an  agent  of  tin;  borrower  provide; 
docnm(;ntation  from  the  borrower 
stating  that  the  jiurported  agent  is  acting 
on  the;  borrow(;r's  b(;half.  U|)on  n;c(;ipt 
of  such  docum(;ntation.  the  .servic(;r 
shall  tr(;at  the  reepiest  for  information  as 
having  been  submitt(;d  by  the;  borrow(;r. 

2.  Owner  or  assignee  of  a  moiigage 
loan.  A  s(;rvic(;r  com|)ii(;.s  with 

l()24.8(»(d)  by  r(;.s|)onding  to  an 
information  r(;(iiiest  for  the  owner  or 
assign(;(;  of  a  mortgage  loan  by 
identifying  the;  person  on  who.se  behalf 
the  servicer  receives  paym(;nt.s  from  the 
borrow(;r.  Although  investors  or 
guarantors,  including  among  others  the 
F(;deral  National  Mortgage  A.ssociation, 
tin;  Federal  Home  l.oan  Mortgage 
(lorporation,  or  the  (iovernment 
National  Mortgage  Association,  may  bi; 


exposed  to  risks  related  to  the  mortgage 
loans  held  bv  a  trust  eithi;r  in 
connection  with  an  investment  in 
securities  issued  by  the  tru.st  or  the 
issuanci;  of  a  guaranty  agreenu;nt  to  the 
trust,  such  investors  or  guarantors  are 
not  the  own(;rs  or  assignees  of  the 
mortgage  loans  solely  as  a  result  of  their 
roles  as  such.  In  ci;rtain  circmn.stances. 
however,  a  party  such  as  a  guarantor 
may  assume  multiple  roles  for  a 
s(;curiti/ation  transaction.  For  (;xample. 
thi;  Federal  National  Mortgage 
.Association  may  act  as  trustee,  ma,sti;r 
.servicer,  and  guarantor  in  connection 
with  a  securitization  transaction  in 
which  a  tru.st  owns  a  mortgage  loan 
subject  to  a  reipie.st.  In  this  example, 
because  tin;  Federal  National  Mortgage 
Association  is  the  trustee  of  the  trust 
that  owns  the  mortgage  loan,  a  .servicer 
comj)lies  with  ^  l()24.8(>(d)  by 
responding  to  a  borrower’s  re(|nest  for 
information  r(;garding  the  owner  or 
a.ssign(;e  of  the  mortgage  loan  bv 
jiroviding  the  name  of  the  trust,  and  the 
naim;,  address,  and  a])proi)riate  contact 
information  for  the  Federal  National 
Mortgage  Association  as  the  trnst(;e.  Tin; 
following  exam])h;.s  identify  tin;  owner 
or  assignei;  for  diHer(;nt  forms  of 
mortgage  loan  own(;rslup: 

i.  A  .servic(;r  .services  a  mortgage  loan 
that  is  own(;d  by  tin;  .servicer,  or  an 
affiliate;  of  tin;  s(;rvici;r.  in  portfolio,  'flu; 
S(;rvic(;r  ther(;for(;  r(;ceiv(;s  the 
borrow(;r’.s  paym(;nt.s  on  b(;half  of  it.self 
or  its  affiliate;.  A  se;rvie:e;r  e:e)mplii;s  with 
S  1()24.8()(el)  by  re;s])e)neling  te)  a 
be)rre)we;r's  re;eine;st  fe)r  infe)rmatie)n 
re;gareling  the;  e)wne;r  e)r  a.ssigne;e;  e)f  the; 
meertgage;  leian  with  the;  name;,  aelelre;ss. 
anei  a|)pre)|)riate;  e;e)ntae;t  infeirmatiein  fe)r 
the;  se;rvie;e;r  e)r  the;  affiliate;,  as 
appiie:able. 

ii.  A  se;rvie;e;r  se;rvie:e;s  a  mortgage;  le)an 
that  has  be;en  se;e;uritize;el.  In  ge;ne;ral.  in 
a  se;eairitizatie)n  tran.sae:tiem,  a  spe;e:ial 
])ur])e)se;  ve;hicle;,  suedi  as  a  tru.st,  is  the; 
e)wne;r  e)r  a.ssigne;e;  e)f  a  meirtgage  le)an. 
Thus,  the;  .se;rvie:e;r  re;e:e;ive;s  the; 
be)rre)we;r's  payments  em  be;half  e)f  the; 
trust.  If  a  .se;eairitizatie)n  tran.saclie)n  is 
strne;tnre;el  sue:h  thiit  <i  trust  is  the;  e)wne;r 
e)r  as.signe;e;  e)f  a  men  tgage;  leiiin  anel  the; 
trust  is  aelministe;re;el  by  an  a|)|)e)inte;el 
tiu,ste;e;,  a  .se;rvie;er  ea)m|)lie;s  with 

^  1()24.8()(el)  by  re;,s|)e)neling  te;  ii 
be)rre)we;r'.s  re;eiue;st  feir  infeennat ieen 
re;gareling  the;  e)wne;r  e)r  assigne;e;  e)f  the; 
me)rtgage;  leean  by  |)re)vieling  the; 
be)rre)we;r  with  the;  name;  e)l  the;  trust  anel 
the;  name;.  aelelre;.s.s,  anel  appreejiriate; 
ea)ntrae:t  inie)rmatie)n  feir  tin;  truste;e;. 
Assume;.  fe)r  e;xam])le;.  a  men  tgage;  leian  is 
e)wne;el  by  Meertgage  l.e)an  Trust,  Se;rie;s 
AlKi-l,  fen-  whie:h  XYZ  Trust  (a)mpimy 
is  the;  tru.ste;e;.  The;  .se;rvie;e;r  e;e)mplie;.s 
with  l()24.8()(el)  by  re;.s])e)neling  te;  a 


be)rre)we;r's  re;e]uest  ie)r  information 
re;gareling  the;  e)wne;r  e)r  a.ssignee;  of  the; 
meertgage  leian  by  iele;ntifying  the  owner 
as  Men  tgage  Leian  Tru.st,  Se;rie;s  AlKI-l , 
iinel  preevieling  the;  name,  ;ielelre;s.s.  anel 
ai)i)re)])riate;  eamtaed  information  for  XYZ 
Trust  (’,e)m])any  as  the;  trustee;. 

3(i(h)  (Contact  information  for 
borrowers  to  recpiest  information. 

1 .  Hxelusive  addre.ss  not  required.  A 
.servi(a;r  is  neit  re;eiuireel  te)  ele;signate  a 
.S|)e;e:ifie:  aelelre;ss  that  a  ben  re)we;r  must 
use  te)  reepiest  iniorm;itie)n.  If  ;i  servi(a;r 
ele)es  ne)t  elesignate;  a  s])e;e:ifii:  aelelre.ss 
that  a  he)rre)we;r  must  u.se;  te)  re;e]ue;st 
inie)rmatie)n,  a  servicer  must  responel  to 
an  infe)rmatie)n  reepiest  re;e:eiveel  by  any 
e)fiice;  of  the  servicier. 

2.  Notice  of  an  exclusive  address.  A 
notie:e  establishing  an  aelelre;ss  that  a 
horrower  must  u.se  to  reepie.st 
infe)rmatie)n  may  be  inclueleel  with  a 
eliffere;nt  elise:losure,  such  as  on  a  ne)tice 
e)f  transfer,  perie)elie;  statement,  e)r 
e:e)upe)n  be)e)k.  The  ne)tie:e  is  .suhje;e:t  te) 
the  e:le;ar  and  ce)ns|)icue)us  re;epure;me;nt 
in  §  1024. 82(a)(1).  If  a  servicer 
e;stablishe;s  an  aelelress  that  a  l)e)rre)we;r 
must  use;  te)  re;epie;st  informatie)n,  a 
se;rvie:e;r  must  pre)viele;  that  aelelre;.ss  te) 
the;  benTe)we;r  in  any  ce)mmunic:atie)n  in 
whie:h  the;  se;rvie:e;r  ])re)viele;s  the; 
be)rre)we;r  with  e'.e)ntae:t  infe)rmatie)n  fe)r 
assistanex;  freem  the  servie:e;r. 

8.  Multiple  offices.  A  .se;rvie:e;r  may 
ele;signate;  multi])le;  e)ffie;e;  aelelre;s.se;s  lor 
re;e:e;iving  infeninatie)!)  re;epie;sts. 

He)we;ve;r.  a  se;rvie:e;r  is  re;eiuire;el  te) 
e:e)mply  with  the;  reepiirements  e)f 
S  1024. 80  with  re;s])e;e:t  te)  an  infe)rmatie)n 
re;epie;st  re;e;e;ive;el  at  any  sue:h  aelelre;ss 
re;garelle;s.s  e)f  whe;the;r  that  .s|)e;e:ifie: 
aelelre;ss  was  ])re)vieleel  te)  a  speeafie: 
he)rre)we;r  re;eiue;sting  infeninatie)!).  Feir 
i;xam])le;,  a  seirvicer  may  elesignate  an 
aelilre;ss  tei  re;e:e;ive;  infen-mation  reiepiests 
feir  be)rre)we;is  le)e:ate;d  in  Halifennia  anel 
a  .sejiarate;  aelelre;ss  te)  re;e:e;ive; 
infe)rmatie)n  re;epie;sts  fe)r  horre)we;rs 
le)e:ate;el  in  Texas.  If  a  be)rre)we;r  le)cate;el 
in  (;alife)rnia  reiepieists  i)ife)rmatie)n 
thre)Ugh  the;  aelelre;ss  use;el  by  the;  se;rvie;e;r 
lor  he)rre)we;rs  le)e;ate;ei  in  Texas,  the; 
se;rvie:e;r  is  still  e:e)nsiele;re;el  te)  have; 
re;e:e;ive;el  an  infe)rniatie)n  re;epie;st  anel 
must  e:e)ni])ly  with  the;  re;e]uire;me;nts  e)f 
§1024.80. 

4.  Internet  intake  of  information 
re(iuests.  A  se;rvie;e;r  may,  but  ne;e;el  ne)t, 
e;stabli.sh  a  |)re)e:e;ss  leer  re;e:e;iving 
infe)ruiatie)n  re;epie;sts  threeugh  e;mail. 

\Ve;b  site;  fenin.  e)r  e)the;r  online;  intake; 
me;the)els.  Any  sue;h  e)nline;  intake; 
|)re)e;e;ss  shall  he;  in  aelelitie)n  te).  anel  ne)t 
in  lie;u  e)f,  any  i)re)e:e;.ss  leer  re;e;e;iving 
infeermatie)!!  re;epie;sls  by  mail.  The; 
pre)e:e;ss  e)r  ])re)e;e;sse;s  e;stahlishe;el  by  the; 
.se;rvie:e;r  leer  re;e:e;iving  infe)rmatie)n 
re;{pie;sts  threeugh  an  e)nline;  intake; 
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melliod  sliall  ho  the  exclusive  online 
intake  proce.ss  or  ])ro(;es.ses  tor  receiving 
information  recjuests.  A  servicer  is  not 
najuired  to  j)rovide  a  separate  notice  to 
a  borrower  to  establish  a  sjjecific  online 
intake  ])roc:e.ss  as  an  exclusive  online 
process  for  rcKanving  information 
r(!(|uests. 

li(;sj)()ns(;  to  information 

rocinost. 

:i(i((i](I)  Invastigation  and  rasponsa 
nHjniromonIs. 

Para^raj)!}  36(d}(  1  )(ii). 

1.  Information  not  availablo. 
Information  is  not  available  if: 

1.  'rhe  information  is  not  in  the 
servicer’s  control  or  posscission,  or 

ii.  The  information  cannot  he 
retrieved  in  the  ordinary  course  of 
business  through  reasonable  efforts. 

2.  Hxamplas.  'Fhe  following  exami)les 
illustrate  wlum  information  is  available 
(or  not  available)  to  a  .servicer  under 
Sl()24.3()(d)(l)(ii): 

i.  A  borrower  recpiests  a  copy  of  a 
tel(!phonic  commnnication  with  a 
.servicer.  The  .servicer’s  personnel  have 
access  in  the  ordinarv  course;  of 
business  to  audio  recording  files  with 
organized  recordings  or  transcri])ts  of 
borrower  telephone;  e;alls  anel  e;an 
iele;ntify  the;  e;e)mmnnie:atie)n  re;fe;rreel  te; 
by  the  heerreewer  thre)Ugh  re;ase)n;ihle 
t)nsine;ss  e;ffe)rts.  'I’he;  infe)rnuitie)n 
re;eiue;ste;el  hv  the;  heerreewer  is  .ivailiihle;  te; 
the;  se;rvie;e;r. 

ii.  A  he)rre)wer  re;e]ue;sts  iide)rmatie)n 
ste)re;el  e)n  e;le;e;lronie;  hae:k-up  meeliii. 
Infe)rmatie)n  e)n  e;le;e;tre)nie:  hiie;k-u]) 
meeli.i  is  ne)l  ace;e;ssihle  by  the;  servie:e;r’s 
pe;r.se)nne;l  in  the  orelimiry  e:e)nrse;  e)f 
business  without  undertaking 
e;xtrae)relinarv  effeerts  te)  ielentifv  and 
re;ste)re  the  infe)rmatie)n  fre)m  the; 
ele;e:tre)nie;  hae:k-up  m(;elia.  The 
informatie)!)  r(;e)ue;.steel  by  the  borrower 
is  ne)t  available  te;  the  servie:er. 

iii.  A  he)rre)we;r  re;epiests  infe)rmatie)n 
ste)reel  at  iin  e)ffsite;  ele)e:innent  ste)rage; 
fae:ilily.  A  se;rvie:e;r  has  a  right  te)  ae;e:ess 
ele)e:nnu;nts  at  the;  e)ffsite  ele)e:mnent 
ste)rage;  fiK:ility  iinel  se;rvie:e;r  ])e;rse)nne;l 
e:im  ae:e:ess  the)se  ele)e;nments  thre)ugh 
re;ase)nahle  effents  in  the;  eneliniiry  e:e)urse; 
e)f  hnsine;.ss.  I’lie  infe)rmatie)n  re;e]neste;el 
by  the;  he)rre)we;r  is  aviiilahle  te)  the; 
se;rvie:e;r  assuming  that  the;  infe)rmiitie)n 
e:im  he  fe)unel  within  the;  e)ffsite; 
ele)e;nme;nts  with  re;iise)n:ihle;  effeerts. 

ddlf)  Iloijniraimmts  not  applicablo. 

3()(f)(  1 1  In  ganared. 

Parap,ra])b  3()( f)(  t )( i). 

1.  A  he)rre)we;r’s  re;epie;st  fe)r  a  type;  e)f 
infe)rmatie)n  thfit  e:an  e;hange;  e)ve;r  time  is 
ne)t  substantially  the;  same;  iis  a  pre;vie)ns 
infeninatie)!)  re;e)ne;,st  fe)r  the  .same  type;  e)f 
iide)rmatie)n  if  the;  .suh.se;e]ue;nt  re;eiue;st 
e:e)vers  a  elifferent  time;  pe;rie)el  than  the; 
pi’ie)!'  re;e|ue.st. 


Paratfiapb  3()(f)(  1  )(ii). 

1.  (Ionfidonti(d,  proprietarv  or 
privilagod  information.  A  re;epie;.st  leer 
e;e)nfielential.  pre)prietarv  e)r  i)rivile;geel 
infe)rmatie)n  e)f  a  .se;rvie:e;r  is  ne)t  an 
infe)rmatie)n  re;(ine;st  fe)r  whie:h  the; 
.servie:e;r  is  re;ejnire;el  te)  e:e)mplv  with  the 
re;ejnire;me;nt.s  e)f  ^  1  ()24.3()(e;)  .mel  (el). 
(k)nfiele;nlial,  pre)j)rie;tarv  e)r  privile;ge;el 
infe)rmatie)n  may  ine:hiele;  infe)rmatie)n 
re;epie;.sls  relating  te).  fe)r  e;xample: 

i.  Infe)rmatie)n  re;gareling  maniigement 
e)r  j)re)fitahility  e)f  a  .servie:er,  inclueling 
infeermcitie)!)  ])re)viele;el  te)  inve;.ste)r.s  in  the 
se;rvie:e;r. 

ii.  (]e)mpe;nsatie)n.  he)nu.se;s,  or 
personnel  ae:tie)ns  relating  te)  .se;rvie:er 
])erse)nne;l,  ine:lueling  ])e;rse)nne;l 
re;.spe)n.sihle  for  servie:ing  a  he)rre)we;r’.s 
mortgage  loan  ae:e;ount; 

iii.  Re;e:e)ret.s  of  exiiminatie)))  repents. 
e:e)mpliance  audits,  he)rre)wer 
e:omplaints,  anel  internal  inve.stigatienis 
e)r  e;xternal  inve.stigatie)n.s:  e)r 

iv.  Inlormation  j)re)te;e;teel  by  the 
atte)rney-e;lient  privile;ge;. 

Paragraph  3l)(f)(  I)(iii). 

1.  Hxami)las  of  irralavant  information. 
The;  fe)lle)wing  are;  e;xample;.s  e)f  irrele;vant 
infe)rmatie)n: 

i.  Infenniiitieni  that  re;late;s  te)  the; 
,se;rvie:ing  e)f  me)rtgiige;  le)im.s  e)ther  than  ii 
he)rre)we;r’.s  mortgiige;  le)im.  ine;lneling 
infeerniiitie)!)  re;])e)rfe;el  te)  the;  e)wne;r  e)f  <i 
mortgage;  le);m  re;gareling  ineliviehial  e)r 
aggre;gate;  e:e)lle;e;tie)ns  lor  me)rtgage  loans 
e)wne;el  by  thiit  e;ntity; 

ii.  The  se;rvie:e;r’.s  training  pre)gram  leer 
.se;rvie:ing  pe;r.se)nne;l: 

iii.  The  .servie:e;r’s  servieiing  pre)gram 
guiele;  e)r 

iv.  Invest e)r  instrne:tie)ns  e)r 
re;e]nire;ment.s  for  .se;rvic(;rs  re;garding 
e:rite;ria  ie)r  ne;ge)tialing  e)r  appre)ving  any 
])re)gram  with  a  he)rre)we;r,  ine.lueling  any 
ie).ss  mitigatieni  e)ptie)n. 

Paragraph  3(i(f)( l](i\’). 

1.  Examplas  of  ovarbroad  or  nndalv 
bardansonw  raqaasts  for  information. 
The;  Ibllowing  are;  e;xam])le;s  of  re;eine;sts 
fe)r  infeermatie)!)  that  are;  e)ve;rt)re);iel  or 
nnelidy  t)nrele;nse)me: 

i.  Re;eiue;.sts  fen'  infe)rmatie)n  that  seek 
ele)e:ument.s  re;hiting  to  .substantially  all 
:i.spe;e:t.s  e)f  meertgiige  eeriginatieen, 
me)rtgage  se;rvie:ing,  me)rtgage;  sale  e)r 
.se;e:nritizatie)n,  anel  fe)re;e:le).snre;. 
ine:lueling.  leer  e;xcnnple;,  re;epie;.st.s  ibr  all 
meertgage;  le)im  file;  ele)e:nme;nt.s.  re;e:e)rele;el 
me)rlgage;  in.striime;nt.s,  servieiing 
inibrmatie)!)  anel  ele)e;inne;nt.s,  anel  seile;  e)r 
.se;e:uritiz<itie)n  intbrinatien)  anel 
ele)e;nme;nts; 

ii.  Re;epie;.sls  tbr  infe)rm;itie)n  that  are; 
ne)l  re;a.se)nahly  nnele;r.stanelahle;  e)r  are; 
ine:hiele;el  with  ve)hnnine)ns  tangential 
eli.se:us.sie)n  e)r  a.s.sertie)n.s  e)f  erre)r.s; 

iii.  Re;eine;.st.s  ibr  infe)rmatie)n  that 
purpeert  te)  re;e]uire  .servie:ers  to  ])re)viele; 


inibrmation  in  .spe;e:ifie:  ibrinats,  sue:!)  as 
in  a  tran.se:ript.  lette;r  form  in  a  cohimniir 
fe)rmat.  e)r  sj)reael.sht;e;t.  when  sue:!) 
infenination  is  ne)t  e)relinarily  ste)re;el  in 
sue:!)  fe)rmat;  anel 

iv.  Re;e]iie;sts  fe)r  inibrmatie)!)  that  are 
ne)t  re;a.se)nahly  likely  te)  assist  a 
he)rre)we;r  with  the;  he)rre)we;r’.s  ae:e:e)imt. 
ine:lueling.  for  e;x<miple;.  a  re;e|ne;st  tbr 
e;e)pie.s  e)f  the;  freent  anel  hiick  e)f  .ill 
physie:!)!  payment  instruments  (sue:!)  as 
che;e;ks.  elrafts,  e)r  wire  transfer 
e:e)nfirmatie)n.s)  that  .she)w  pavments 
maele;  by  the;  horre)we;r  te)  the  se;rvie:e;r 
anel  payments  maele  by  a  servicer  to  an 
e)wne;r  e)r  a.ssignee  of  a  me)rtgage  le)an. 

1024.37 — Forco-Placad  Insnranca 

37(a]  Dofinition  of  forca-placad 
insaranca. 

37(a)(2)  Typos  of  insaranco  not 
considorod  (orco-placod  insaranco. 

Pa ragra ph  37(a)(2)(iii). 

] .  Sorvicor's  discrotion.  flazarel 
insnrane:e  paiel  by  a  servie:e;r  at  its 
eli.se:re;tie)n  refers  te)  e;ire;inn.stance.s  in 
whie:h  a  .servie:er  pays  a  he)rre)wer’s 
haziirel  in.sur;me:e  even  the)ngh  the; 
.servicer  is  ne)t  re;e]uireel  hv 
t}l()24.17(k)(l),  (2),  e)r  (.'’))  to  ele)  .se). 

37(b)  Basis  for  charging  forco-placod 
insaranco. 

1.  Uoasonablo  Inisis  to  boliovo.  .Se;e:tie)n 
^  1024.37(1))  |)re)hihit.s  a  .se;rvie:e;r  fre)m 
iisse;.ssing  on  a  he)rre)we;r  a  ])re;minm 
e;harge  e)r  fee;  re;liite;el  te)  ie)re:e;-pliie;e;el 
in.surane:e;  unless  the  .se;rvie:e;r  hiis  <1 
re;;i.se)nahle  h;isi.s  te)  believe  that  the; 
he)rre)we;r  has  faile;el  te)  e:e)mj)ly  with  the 
le)im  e;e)ntr€ict’.s  re;eiuirement  te)  maintain 
hiizarel  insurance.  Inibrmatie)!)  ahe))!t  a 
t)e)rre)we;r’.s  hazarel  insurane-.e  re;e:eive;el  by 
!!  .se!rvie;er  Ire)!))  the;  he)rre)wer.  the 
he)rre)we;r's  insurane;);  ])roviele;r,  or  the; 
he)rre)we;r’.s  i!)sura!)e:e  age;!)t,  enay 
proviele  a  se;rvie;er  with  a  reaso!)ahle 
l)<!.sis  to  believe  that  the;  he)rre)wer  has 
either  e:e)!))plie;el  with  or  faileel  te)  ce)!))|)ly 
with  the  le)a!)  e:e)!)tract’.s  re;e]!!ire;!))e;!)t  te) 
mai!)tai!)  hazard  i!).si!ra!)e;e;.  If  a  servie;e;r 
re;e;eives  ne)  s!!e;h  ieelbrmation.  the 
.se;rvie:er  !))ay  satisfy  the;  re;ase)!)ahle;  basis 
to  he;lie;ve;  sta!)el;irel  if  the  servicer  ae;t.s 
with  r(;ase)!)c!hle  elilig(;!)e:e;  te)  a.se:e;rtcii!)  a 
he)rre)we;r’.s  hazarel  inseenence  statees  ;n)el 
ele)e;s  neet  ree:e;ive  Iren))  the;  he)rre)we;r.  e)r 
e)ll)e;rwi.se;  hieve;  e;viele;!)e:e  e)f  i!)s)!ra!)e:e; 
e:e)ve;rage  as  ])re)viele;el  in 
^  l()24.37(e:)(l)(iii)-  A  .se;rvie:er  that 
e;e)!!)])lie;s  with  the;  !)e)tifie:atie)!) 
re;eii!ire;!ne;!)t.s  se;t  Ibrth  ie) 

§  l()24.37(e:)(l)(i)  <!!)el  (ii)  has  ae;te;el  with 
re;aso!)ahle;  elilige;!)e;e;. 

37(c)  I{o(jairom(}nts  boforo  charging 
Iwrrowor  (dr  forco-placod  insaranco. 

37(c)(1)  In  gonoral. 

Paragraph  37(c)(l)(i). 

1.  Assessing  i)romiam  chargo  or  foo. 
Suhjee:t  te)  the  reep!ire;!))ents  of 
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§  1()24.37((;)(1  )(i)  through  (iii),  if  not 
|)rohil)ite(l  lyv  State  or  other  applicable 
law.  a  s(!r\’icer  may  charge  a  l)orrow(;r 
for  force-jilaced  insurance  the  .servicer 
purcha.s(;(l,  nitroactive  to  the  first  day  of 
any  period  of  time  in  which  the 
borrower  did  not  have  hazard  insurance 
in  ))lac(!. 

ramgraph  37(cj(I 

1.  Extension  of  time.  Applical)le  law. 
such  as  State  law  or  the  terms  and 
conditions  of  a  borrower's  insurance 
policy,  may  provide  for  an  extension  of 
time  to  ])ay  the  premium  on  a 
borrower's  hazard  insurance  after  the 
due  date.  If  a  premium  payment  is  made 
within  such  time,  and  the  insurance 
company  accepts  the  payment  with  no 
lapse  in  insurance  coverage,  then  the 
borrower’s  hazarcl  insurance  is  deemed 
to  have  had  hazard  insurance  coverage 
continuouslv  for  jjurjjo.ses  of 
??1()24.37(c)h)(iii). 

2.  Evidence  deinonstvating  insunmee. 
As  evidence  of  continuous  hazard 
insurance  coverage  that  comiilies  with 
tlu!  loan  contract’s  retpiirements.  a 
servicer  may  recpiire  a  copy  of  the 
borrower’s  hazard  insurance  ])olicv 
declaration  page,  the  borrower’s 
insurance  certific;ate.  the  l)t)rrower’s 
insurance  j)olicy,  or  other  similar  forms 
of  written  confirmation.  A  servicer  may 
niject  evidence  of  hazard  insuranc:e 
coveragi!  submitted  hv  the  borrower  if 
iKiither  the  borrower’s  insurance 
provider  nor  insurance  agent  ])rovid(!s 
confirmation  of  the  insurance 
information  submitted  hv  the  borrower, 
or  if  the  terms  and  conditions  of  the 
borrower’s  hazard  insurance  policy  do 
not  comply  with  the  borrower’s  loan 
contract  recniirements. 

Paragrapn  3  7( c)( 2)(v). 

1.  Identi  fying  type  of  hazard 
insurance.  If  the  terms  of  a  mortgage 
loan  contract  nupiires  a  borrower  to 
purchase  both  a  homeowners’  insurance 
j)olicy  and  a  sej)arate  hazard  insurance 
|)olicy  to  insure  against  lo.ss  resulting 
from  hazards  not  covered  under  the 
borrower’s  homeowners’  insurance 
policy,  a  .servicer  must  disclose  whether 
it  is  the  borrower’s  homeowiKiis’ 
insurance  policy  or  the  s(!j)arate  hazard 
insurance  policy  for  which  it  lacks 
evidence  of  coverage  to  complv  with 
Sl()24.37(c)(2)(v). 

37(d)  Reminder  notice. 

37ldl(1j  In  general. 

1.  W'hen  a  servicer  is  recpiired  to 
deliver  or  j)lace  in  the  mail  the  written 
notice  pursuant  to  ^  l()24.37(d)(l ).  the 
content  of  the  nmiinder  notice  will  he 
different  depending  on  the  insurance 
information  the  servicer  has  receivecl 
from  the  borrower.  For  example: 

i.  Assume  that,  on  |une  1.  the  servicer 
j)lace.s  in  the  mail  the  writtem  notice 


recpiinul  by  §  l()24.37(c)(l  ){i)  to 
lJorrow(!r  A.  The  .servic(!r  does  not 
receive;  any  insurance  information  from 
Borrower  A.  The  s(;rvicer  most  deliver 
to  Borrower  A  or  place  in  the  mail  a 
reminder  notice,  with  tlu;  information 
reepiired  by  §  l()24.37(d)(2)(i),  at  least  30 
days  after  )un(;  1  and  at  h;ast  1.')  days 
h(;fore  the  servicer  charges  Borrower  A 
for  force-placed  insurance. 

ii.  Assunu;  tlu;  sanu;  (;xam|)l(;,  exc(;j)l 
that  Borrower  A  i)rovid(;s  the  servicer 
with  insurance  iidormation  on  )une  18. 
hut  the  servicer  cannot  verifv  that 
Borrower  A  has  hazard  insuraiu;e  in 
])lace  continuously  based  on  the 
information  Borrowt;r  A  provided  (e.g., 
the  servicer  cannot  verify  that  Borrower 
A  luul  coverage  between  )une  10  and 
)une  15).  The  .servicer  must  either 
deliver  to  Borrower  A  or  place  in  the 
mail  a  remiiuler  notice,  with  the 
information  r(;(]uired  by  in 
§  1024.37(d)(2)(ii),  at  least  30  days  after 
|une  1  and  at  least  15  days  before 
charging  Borrower  A  for  force-plac(;d 
insurance  it  obtains  for  the  |)i;riod 
between  )une  10  and  |une  15. 

37(d)(2)  (Content  of  reminder  notice. 

37((()(2)(i)  Sen’icer  receiving  no 
insurance  information. 

Paragraph  37( d)(2)( i)( D). 

1.  Reasonalde  estimate  of  the  co.st  of 
(orce-placed  insurance.  Di  fier(;nc(;s 
h(;tween  the  amount  of  the  estimated 
cost  disclosed  under 
§  1024.37(d)(2)(i)(U)  and  the  actual  cost 
lati;r  assessed  to  the  borrower  are 
permissible,  so  long  as  the  (;.stimat(;d 
cost  is  has(;d  on  tlu;  information 
reasonably  available  to  the  s(;rvicer  at 
the  time  tlu;  di.sclosure  is  provided.  For 
example,  a  mortgage  investor’s 
reejuirements  may  ju'ovide  that  the 
amount  of  coverage  for  forc(;-p!aced 
insurance  depends  on  tlu;  borrower’s 
delinquency  status  (the  numher  of  days 
the  borrower’s  mortgage  pavment  is  ])ast 
due).  3'he  amount  of  coverage  affects  the 
co.st  of  force-placed  insurance.  A 
servicer  that  provides  an  estimate  of  the 
cost  of  force-placed  insurance  based  on 
the  borrower’s  deliiujuency  .status  at  the 
time  the  disclosure  is  made  com])li(;.s 
with  §1024.37(d)(2)(i)(D). 

37(d)(4)  Updating  notice  with 
borrower  information. 

1.  Reasonable  time.  A  .s(;rvic(;r  may 
have;  to  prepare  the  written  notice 
re(juir(;d  by  §  l()24.37(c)(1  )(ii)  in 
advance  of  delivering  or  placing  the 
notice;  in  tlu;  mail.  If  the  notice  has 
alri;ady  h(;en  put  into  jjrodnction,  the 
.servicer  is  not  re(pur(;d  to  update  the 
notice  with  new  insurance  information 
received  about  the  borrower  so  long  as 
the  written  notice  was  put  into 
production  within  a  rea.sonahle  time 
prior  to  the  .servicer  delivering  or 


placing  the  notice  in  the  mail.  For 
purpo.ses  of  ^  1024. 37(d)(4),  five  davs 
((;xclnding  legal  holiilays,  Saturdays, 
and  Sundays)  is  a  r(;a.sonahle  time. 

37(e)  Renewed  or  replacing  (orce- 
placed  insurance. 

37(e)(  1 )  In  general. 

1.  For  purposes  of  ^  1  ()24.37(e)(l ).  as 
(;vidence  that  the  t)orrower  has 
purchased  hazard  insurance  cov(;rage 
that  complies  with  tlu;  loan  contract’s 
retiuirements.  a  servicer  may  recpiire  a 
borrower  to  provide  a  form  of  written 
coidirmation  as  descrih(;d  in  comment 
37(c)(l )(iii)-2.  and  may  reject  (;vidence 
of  coverage  submitted  by  the  borrower 
for  the  reasons  described  in  comment 
37(c)(l)(iii)-2. 

37(e)(  1  )(iii)  (Charging  bej'ore  end  of 
notice  period. 

1.  Example.  Section  l()24.37(e)(l )(iii) 
permits  a  servicer  to  as.se.ss  on  a 
borrower  a  pri;mium  charge  or  fee; 
related  to  renewing  or  replacing  existing 
force-])laced  insurance  ])romptly  after 
the  servicer  receives  evidence 
demonstrating  that  tlu;  borrower  lacked 
hazard  insurance  coverage  in 
compliance  with  the  loan  contract’s 
r(;(pur(;nu;nt.s  to  maintain  hazard 
insurance  for  any  period  of  time 
following  the  {;xpiration  of  the  existing 
force-placed  insurance.  To  illustrate, 
assume  that  on  january  2.  the  servicer 
sends  the  notice  recpiired  by 
Sl()24.37(e)(l)(i).  At  12:01  a.m.  on 
january  12,  the  existing  force-placed 
insurance  the  servicer  had  ])urclia.sed  on 
the  borrower’s  propertv  ex])ire.s  and  the 
servicer  replaces  the  expired  force- 
jilaceil  insurance  policy  with  a  new 
policy.  On  February  5,  the  s(;rvicer 
r(;ceives  evidence  demonstrating  the 
borrower  has  hazard  insurance  effec:tive 
since  12:01  a.m.  on  january  31.  The 
,s(;r\  ic(;r  may  charge  the  borrower  for 
force-plac:ed  insurance  covering  the 
period  from  12:01  a.m.  january  12  to 
12:01  a.m.  january  31,  as  early  as 
F(;hruary  5. 

Paragraph  37(e)(2)( vii ). 

1.  Reasomdyle  estimate  of  the  cost  of 
force-placed  insurance.  The  rea.sonahle 
estimate  r(;(]uirenu;nt  set  forth  in 
S  1024.37(e)(2)(vii)  is  the  .same 
rea.sonahle  estimate  requirement  .set 
forth  in  §  1024.37(d)(2)(i)(D).  See 
comment  37(d)(2)(i)(D)-l  regarding  tlu; 
rea.sonahle  est i mate. 

37(g)  Cancellation  of  (orce-placed 
insurance. 

Paragraph  37(g)(2). 

1.  Period  of  overlapjying  insurance; 
e:e)vereige.  Section  1024.37(g)(2)  r(;(]uires 
a  .servic(;r  to  refund  to  a  borrower  all 
force-placed  insurance  premium  c:harge.s 
and  related  fees  paid  hv  the  borrower  lor 
any  j)eriod  of  overla])])ing  insurance 
c:o\’erage  and  r(;mo\’e  from  the 
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borrower’s  account  all  force-placiHl 
insurance  charges  and  related  lees  for 
such  jjeriod.  A  jKu  iod  of  overlapping 
insurance  coverage  means  the  ])eriod  of 
tinu;  during  which  the  force-plac(;d 
insurance  ])in'chased  hy  a  servicer  and 
the  hazard  insurance  ])urchased  hy  a 
horrowcu'  were  in  effect  at  tlu;  same 
time. 

Saction  1024.38 — (h^naml  S(in’i(4ng 
Policws,  Procadiims,  and  IpHiuirainants 

38(a)  naason(d)Ia  poPicias  and 
pvocadnras. 

1.  Policias  and  procadnras.  A  .s(;rvicer 
may  determine  the  specific  policies  and 
procedures  it  will  adopt  and  the 
methods  hy  whiidi  it  will  im])lement 
those  policies  and  i)rocedures  so  long  as 
they  are  reasonably  designed  to  achieve 
the  objectives  set  forth  in  1024.38(h). 

A  servicer  has  flexibility  to  determine 
such  policies  and  procedures  and 
methods  in  light  of  the  size,  natmx;,  and 
scojre  of  the  .servicer’s  operations, 
including,  for  example,  the  volume  and 
aggregate  imjjaid  ])rincipal  balance  of 
mortgage  loans  sia  viced.  the  credit 
(juality,  including  the  default  risk,  of  the 
mortgage  loans  serviced,  and  the 
servic(!r’s  history  of  consumer 
complaints. 

2.  Procadnras  nsad.  TIk;  team 
“procedures"  refers  to  the  actual 
practices  followed  hy  a  servicer  for 
aedueving  the  objectives  set  forth  in 
4}  1024.38(1)). 

38l\d  Objaciivas. 

38(I))(  1 )  Accassing  and  providing 
tiinalv  and  acenrata  infonnation. 

Paragraph  38(h)(l  )(ii). 

1 .  Errors  connnitlad  hy  saivica 
providars.  A  servicer’s  policies  and 
ju’ocedures  must  he  reasonahlv  designed 
to  j)rovide  for  ])romptly  obtaining 
information  from  service  providers  to 
facilitate  achieving  the  objective  of 
correcting  errors  residting  from  actions 
of  service  providers,  including 
obligations  arising  j)ursuant  to 
S  1024.3.'5. 

Paragraph  38(hj(l  )(iv). 

1.  Acenrata  and  currant  information 
(or  ownars  or  assignaas  of  mortgaga 
loans  relating  to  loan  modifications. 

The  relevant  cairrent  information  to 
owners  or  assignees  of  mortgage  loans 
includes,  among  other  things, 
information  about  a  servicer’s 
evaluation  of  borrowers  for  loss 
mitigation  options  and  a  servicer’s 
agreements  with  borrowers  on  loss 
mitigation  o])tion.s,  including  loan 
modifications.  Such  information 
includes,  for  example,  information 
regarding  the  date,  terms,  and  features 
of  loan  modifications,  the  com])onents 
of  any  capitalized  arrears,  the  amount  of 
any  servicer  advances,  and  anv 


a.ssumptions  regarding  the  value  of  a 
pro])erty  used  in  evaluating  any  loss 
mitigation  options. 

38(1)1(2)  Properly  evaluating  loss 
mitigation  applications. 

Paragraph  38(h)(2)(ii). 

1.  Means  of  identifying  alt  availahle 
loss  mitigation  options.  Servicers  must 
develop  policies  and  procedures  that  are 
reasonably  designed  to  enable  servicer 
l)ersonnel  to  identify  all  lo.ss  mitigation 
options  availahle  for  mortgage  loans 
currently  serviced  hy  the  mortgage 
servicer.  For  exam])le,  a  servicer’s 
policies  and  procedures  must  he 
reasonably  designed  to  address  how  a 
servicer  specifically  identifies,  with 
respect  to  each  owner  or  assignee,  all  of 
the  lo.ss  mitigation  options  that  the 
servicer  may  c;on.sider  when  evaluating 
any  borrower  fora  lo.ss  mitigation 
option  and  the  caiteria  that  should  he 
a])])lied  hy  a  .servic:er  when  evaluating  a 
borrower  for  such  options.  In  addition, 
a  servicer’s  i)olic:ies  and  luocedures 
must  he  rea.sonahly  designed  to  address 
how  the  .servicer  will  ai)ply  any  sirecific 
thresholds  for  eligibility  for  a  j)articular 
loss  mitigation  option  e.stahlished  hv  an 
owner  or  assignee  of  a  mortgage  loan 
(e.g.,  if  the  owner  or  assignee  reepures 
that  a  servicer  only  make  a  j)articular 
loss  mitigation  option  availahle  to  a 
certain  ])ercentage  of  the  loans  that  the 
servicer  .services  for  that  owner  or 
assignee,  then  the  .servicer’s  policies  and 
])rocedures  must  he  reasonahlv  designed 
to  determine  in  advance  how  the 
servicer  will  ap])ly  that  threshold  to 
those  mortgage  loans).  A  .servicer’s 
policies  and  ])rocedure.s  mn.st  also  he 
rea.sonahly  designed  to  ensure  that  such 
information  is  readily  accessible  to  the 
servicer  ])er.sonnel  involved  with  lo.ss 
mitigation,  including  personnel  made 
availahle  to  the  borrower  as  described  in 
§1024.40. 

Paragraph  38(hj(2)(v). 

1 .  (hvner  or  assignee  reejnirements.  A 
servicer  must  have  policies  and 
procedures  reasonably  designed  to 
evaluate  a  borrower  for  a  loss  mitigation 
option  consistent  with  any  owner  or 
a.ssignee  nKiuirements,  even  where  the 
reepurements  of  §  1024.41  may  he 
ina])])licahle.  For  exam])le.  an  owner  or 
assignee  may  recpiire  that  a  servicer 
implement  certain  procedures  to  review 
a  loss  mitigation  application  submitted 
hy  a  borrower  le.ss  tlian  37  days  before 
a  foreclosure  sale.  Further,  an  owner  or 
a.ssignee  may  recpiire  that  a  servicer 
implement  certain  procedures  to  re¬ 
evaluate  a  borrower  who  has 
demon.strated  a  material  change  in  the 
borrower’s  financial  circum.stances  for  a 
loss  mitigation  o])tion  after  the 
servicer’s  initial  evaluation.  A  servicer 
must  have  policies  and  procedures 


rea.sonahly  designed  to  imjrlement  these 
recpiirements  even  if  such  loss 
mitigation  evaluations  may  not  he 
recpiired  pursuant  to  §1024.41. 

38(l))(4)  Eacilitating  transler  of 
intormation  daring  servicing  transters. 

Paragraph  38(h)(4)(i). 

1 .  Electronic  document  transfers.  A 
transferor  servicer’s  policies  and 
procedures  may  j)rovide  for  transferring 
documents  and  information 
electronically,  provided  that  the  transfer 
is  conducted  in  a  manner  that  is 
rea.sonahly  designed  to  ensure  the 
accuracy  of  the  information  and 
documents  transferred  and  that  enables 
a  transferee  servicer  to  comply  with  its 
obligations  to  the  owner  or  a.ssignee  of 
the  loan  and  with  ap])licahle  law.  For 
example,  a  transferor  servicier  mu.st  have 
jcolicies  and  procedures  reasonahlv 
designed  to  ensure  that  data  can  he 
properly  and  j)rom})tly  hoarded  hv  a 
transferee  servicer’s  electronic  systems 
and  that  all  necessarv  documents  and 
information  are  availahle  to.  and  can  he 
appropriately  identified  hy.  a  transferee 
.servicer. 

2.  Lo.ss  mitigation  documents.  A 
transferor  servicer’s  policies  and 
])roc.edure.s  must  he  reasonahlv  designed 
to  ensure  that  the  transfer  includes  any 
information  reflecting  the  current  status 
of  di.scussions  with  a  borrower 
regarding  lo.ss  mitigation  o])tions.  any 
agreements  entered  into  with  a  borrower 
on  a  loss  mitigation  option,  and  any 
analysis  hy  a  servicer  with  respect  to 
potential  recovery  from  a  non¬ 
performing  mortgage  loan,  as 
a])])ropriate. 

Paragraph  38(h)(4)(ii). 

1 .  Missing  loss  mitigation  documents 
and  information.  A  transferee  servicer 
must  have  policies  and  procedures 
rea.sonahly  designed  to  ensure,  in 
connection  with  a  servicing  transfer, 
that  the  transferee  .servicer  receives 
information  regarding  any  loss 
mitigation  discu.ssions  with  a  borrower, 
including  any  copies  of  lo.ss  mitigation 
agreements.  Further,  the  transferee 
servicer’s  policies  and  ])rocedures  mu.st 
address  obtaining  any  such  mi.ssing 
information  or  documents  from  a 
transferor  servicer  before  attemjrting  to 
obtain  such  information  from  a 
borrower.  For  exam])le,  assume  a 
.servicer  receives  documents  or 
information  from  a  transferor  servicer 
indicating  that  a  borrower  has  made 
payments  consistent  with  a  trial  or 
permanent  loan  modification  hut  has 
uot  received  information  about  the 
exi.stence  of  a  trial  or  ])ermanent  loan 
modification  agreement.  The  servicer 
mu.st  have  ])olicies  and  procedures 
rea.sonahly  designed  to  identify  whether 
any  such  loan  modification  agreement 
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exists  with  the  transteror  servicer  and  to 
obtain  any  sucli  agreement  from  thc! 
transferor  servicer. 

:iH(b)(5)  Inforniinf^  boirowHis  of 
writlon  orror  ivsoliition  and  infonuotion 
n‘(iii(!st  procoduros. 

1.  Monnor  of  informing  borrowors.  A 
servicer  may  comply  with  the 
n!(|uirement  to  maintain  policies  and 
procedures  reasonably  designed  to 
inform  borrowers  of  tin;  proc(;dnr(!S  for 
submitting  written  notices  of  error  .set 
forth  in  ^  1024.3.1  and  written 
information  recpKJ.sts  .set  forth  in 

4}  1024.30  bv  informing  borrowers, 
through  a  notici;  (mailed  or  delivered 
electronically)  or  a  We!)  site.  For 
example,  a  .servicer  may  comply  with 
§  1024.38(l))(.'j)  by  including  in  the 
periodic  statement  retjuired  pursuant  to 
^5 1020.41  a  brief  statement  informing 
borrowers  that  borrowers  have  certain 
rights  under  Federal  law  relateti  to 
resolving  errors  and  re(]ue.sting 
iidbrmation  about  their  account,  and 
that  they  may  learn  more  about  their 
rights  hv  contacting  the  servicer,  and  a 
.statement  directing  borrowers  to  a  Web 
site  that  provides  a  de.scription  of  the 
procedures  .set  forth  in  1024.3.')  and 
1024. 3().  Alternativelv.  a  servicer  may 
also  com|)ly  with  1024.3H(b)(.'))  hv 
including  a  de.scription  of  the 
|)rocedure.s  set  forth  in  1024.3.1  and 
1024. 3(i  in  the  written  notice  re(|uired 
by  1024.3.1(c)  and  1024.30(1)). 

2.  Ond  comphnnts  and  ivcinosls.  A 
.servicer's  policies  and  procedures  mu.st 
be  reasonahlv  designed  to  provide 
iidbrmation  to  borrowers  who  are  not 
satisfied  with  the  re.solution  of  a 
complaint  or  reipiest  for  information 
submitted  orally  about  the  jjrocedures 
for  submitting  written  notices  of  error 
.set  forth  in  §  1024.3.1  and  for  submitting 
written  recpie.sts  for  information  set 
forth  in  1024.30. 

3li(c)  Standard  racpdrainonis. 

IRacord  ratantion. 

I.  Mathods  of  retaining  records. 
Retaining  records  that  document  actions 
taken  with  respect  to  a  borrower's 
mortgage  loan  account  does  not 
necessarily  mean  actual  paper  copies  of 
documents.  The  records  may  he  retained 
by  any  method  that  reproduces  the 
records  accuratelv  (including  computer 
programs)  and  that  ensures  that  the 
servicer  can  easily  access  the  records 
(including  a  contractual  right  to  access 
records  pos.sessed  by  another  entity). 

38(c)l2)  Servicing  file. 

1.  Timing.  A  servicer  complies  with 
§  1024. 38(c)(2)  if  it  maintains 
information  in  a  manner  that  facilitates 
comiiliance  with  §  1024.38(c)(2) 
beginning  on  or  after  )anuarv  10.  2014. 

A  servicer  is  not  reipiired  to  comply 
with  §  1024.38(c)(2)  with  respect  to 


information  created  jirior  to  )anuarv  10. 
2014.  For  exainjile.  if  a  mortgage  loan 
was  originated  on  |anuarv  1, 2013,  a 
servicer  is  not  re(|uired  by 
(i  1024.38(c)(2)  to  maintain  information 
regarding  transactions  credited  or 
debited  to  that  mortgage  loan  account  in 
any  ])articular  manner  for  |)ayments 
made  prior  to  lanuary  10.  2014. 

However,  for  payments  made  on  or  after 
januai’v  10.  2014.  a  servicer  must 
maintain  such  information  in  a  manner 
that  facilitates  compiling  such 
infoi'ination  into  a  seivicing  file  within 
five  days. 

2.  Borrower  re(juests  for  servicing  file. 
Section  1024.38(c)(2)  does  not  confer 
upon  any  boi  rower  an  independent 
right  to  access  inforniation  contained  in 
the  servicing  file.  Upon  rec.ei])t  of  a 
borrower's  nujiiest  for  a  servicing  file,  a 
servicer  shall  provide  the  horiower  with 
a  copy  of  the  information  contained  in 
the  .servicing  file  for  the  hoiT))wer's 
mortgage  loan,  subject  to  the  |)rocedure.s 
and  liniitations  .set  foi  th  in  ^  1024.3(). 

Paragraph  :{f{(cl(2)(ivl. 

1.  Report  of  data  fields.  A  I'eport  of 
the  data  fields  relating  to  a  borrower's 
mortgage  loan  account  created  by  the 
servicei's  electi'onic  svstems  in 
connection  with  seivicing  practices 
means  a  re])ort  listing  the  relevant  data 
fields  by  name,  pojmlated  with  any 
s])ecific  data  relating  to  the  borrower's 
mortgage  loan  act:ount.  Fxam])le.s  of 
data  fields  relating  to  a  borrower's 
mortgage  loan  account  created  hv  the 
servicer's  electronic  systems  in 
connection  with  servicing  practices 
include  fields  used  to  identify  the  terms 
of  the  borrower's  mortgage  loan,  fields 
used  to  identify  the  occurrence  of 
automated  or  manual  collection  calls, 
fields  reflecting  the  evaluation  of  a 
borrower  for  a  loss  mitigation  o])tion, 
fields  used  to  identify  the  owner  or 
assignee  of  a  mortgage  loan,  and  .my 
credit  rei)orting  history. 

11)24.33 — Earlv  Inteivention 
Re(pnrements  for  Certain  Borrowers 

3!)(a)  Live  contact. 

1.  Deliiujnencv.  A  borrower  is 
deliiKiuent  for  jmiposes  of  §  1024.39  as 
follows: 

i.  DeliiKpiency  begins  on  the  day  a 
payment  sufficient  to  cover  ])rincipal, 
interest,  and.  if  applicable,  escrow  for  a 
given  billing  cycle  is  due  and  unpaid, 
even  if  the  boiTower  is  affoi'ded  a  ])eriod 
after  the  due  date  to  pay  before  the 
servicer  assesses  a  late  fee.  For  exaniple, 
if  a  payment  due  date  is  )anuary  1  and 
the  amount  due  is  not  fully  ])aid  during 
the  3()-day  ])eriod  after  january  1.  the 
servicer  mu.st  establi.sh  or  make  good 
faith  efforts  to  establish  live  contact  not 


later  than  30  days  after  jannarv  1 — i.e., 
by  February  0. 

ii.  A  l)0)Tower  who  is  performing  as 
agi'eed  under  a  loss  mitigatit)))  option 
designed  to  bring  the  horiower  current 
on  a  ])reviou.sly  missed  ])ayment  is  not 
deliiKiuent  for  |)ur|)ose.s  of  §  1024. 3‘). 

iii.  During  the  (iO-day  ])eriod 
beginning  on  the  effective  date  of 
transfer  of  the  servicing  of  any  mortgage 
loan,  a  borrower  is  not  delin(]uent  for 
purposes  of  §  1024.39  if  the  transferee 
servicer  learns  that  the  borrower  has 
made  a  timely  payment  that  has  been 
misdirected  to  the  transferor  servicer 
and  the  transferee  servicer  documents 
its  files  accordingly.  See  %  1024.33(c)(1) 
and  comment  33(c)(l)-2. 

iv.  A  .servicer  need  not  establish  live 
f;ontact  with  a  borrower  unless  the 
borrower  is  delinciuent  during  the  30 
days  after  a  payment  due  date.  If  the 
borrower  satisfies  a  payment  in  full 
before  the  end  of  the  30-dav  iieriod.  the 
.servif:er  need  not  establish  live  contact 
with  the  borrower.  For  example,  if  a 
borrower  mis.ses  a  )anuary  1  due  date 
but  makes  that  ])ayment  on  February  1, 
a  .servicer  need  not  establish  or  make 
good  faith  efforts  to  establish  live 
contai;t  hv  February  0. 

2.  Establishing  live  contact.  Five 
contact  provides  serx  icers  an 
opi)ortnnity  to  di.scuss  the 
circumstances  of  a  borrower's 
delin(iuem:y.  Live  contact  with  a 
borrower  im:ludes  telephoning  or 
conducting  an  in-i)er.son  meeting  with 
the  borrower,  hut  not  leaving  a  recorded 
])hone  message.  A  servicer  may,  hut 
need  not,  rely  on  live  contact 
established  at  the  borrower's  initiative 
to  satisfy  the  live  contact  recjuirement  in 

l()24.35)(a).  Hood  faith  efforts  to 
establish  live  i:ontact  consi.st  of 
rea.sonahle  stejis  under  the 
circumstances  to  reach  a  borrower  and 
may  include  tele])honing  the  borrower 
on  more  than  one  occasion  or  sending 
written  or  electronic  communication 
encouraging  the  borrower  to  establish 
live  contact  with  the  servicer. 

3.  Promptiv  inform  if  appropriate. 

i.  Servicer's  determination.  It  is 

within  a  servicer's  reasonable  discretion 
to  determine  whether  informing  a 
borrower  about  the  availability  of  loss 
mitigation  oi)tion.s  is  aj)propriate  under 
the  circumstances.  The  following 
examples  demonstrate  when  a  servicer 
has  made  a  reasonable  determination 
regarding  the  ap])ropriatenes.s  of 
providing  information  about  loss 
mitigation  o])tions. 

A.  A  servicer  provides  information 
about  the  availal)ility  of  loss  mitigation 
options  to  a  borrower  who  notifies  a 
.servicer  during  live  contact  of  a  material 
adverse  change  in  the  borrower's 
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financial  circinn.stancos  that  is  likcily  to 
cause  the  borrower  ti)  experience  a  long- 
t(;rin  diilincinency  for  whicli  loss 
mitigation  options  may  be  availal)le. 

B.  A  servicer  (lo(3s  not  provide 
information  al)ont  the  availal)ilitv  of  loss 
mitigation  options  to  a  borrower  who 
has  missed  a  )anuarv  1  payment  and 
notified  the  .servicer  that  full  late 
payment  will  he;  transmitted  to  the 
.servicer  by  Fehriiarv  1.1. 

ii.  Pvompily  infovin.  If  a])])ropriate,  a 
servicer  may  inform  borrowers  about  the 
availabilitv  of  loss  mitigation  options 
orally,  in  writing,  or  through  electronic 
communication,  hut  the  servicer  mu.st 
|)rovide  such  information  ]U'oniptly  after 
the  servicer  establishes  live  contact.  A 
service!!'  need  not  notify  a  borrower 
about  any  particular  loss  mitigation 
options  at  this  time:  if  a])])ro])riate.  a 
servicer  need  only  inform  borrowers 
generally  that  loss  mitigation  ojjtions 
may  he  available.  If  a])])ro])riate.  a 
.servicer  may  satisfy  the  reejuirement  in 

l()24.3n(a)  to  inform  a  borrower  about 
loss  mitigation  options  hv  jeroviding  the 
written  notice  reejuinid  hv 

l()24.3‘)(h)(l ),  hut  the  servicer  mu.st 
])rovide  such  notice  i)rom])tly  after  the 
.servicer  establishes  live  contact. 

4.  Bormwyr's  representative.  .Stiction 
1024.39  do(!S  not  ))rohihit  a  servicer 
from  satisfying  the  nuiuirements 
S  1024.3?)  hy  estahlishing  live  contact 
with  and.  if  a])])licahle,  providing 
information  about  loss  mitigation 
o])tion.s  to  a  per.son  authorized  hv  the 
borrower  to  communicate  with  the 
servicer  on  the  borrower’s  behalf.  A 
servicer  may  undertake  reasonable 
procedures  to  determine  if  a  j)erson  that 
claims  to  he  an  agent  of  a  borrower  has 
authority  from  the  horrow(!r  to  act  on 
the  borrower’s  behalf,  for  examj)le.  hy 
r(!(|uiring  a  per.son  that  claims  to  he  an 
agent  of  the  borrower  provide 
documentation  from  the  horrow(!r 
stating  that  the  puri)orted  agent  is  acting 
on  the  borrower’s  behalf. 

39(b)  Written  notice. 

39(b)(l )  Notice  required. 

1.  Delinquency.  For  guidance  on  the 
circumstances  under  which  a  borrower 
is  deliiKjuent  for  ]!uri)oses  of  §  1024.3?), 
.see  comment  3?)(a)-l.  For  example,  if  a 
])ayment  due  date  is  January  1  and  the 
pavment  remains  im])aid  during  the  4.1- 
day  i)eriod  after  januarv  1,  the  .servicer 
must  ])rovide  the  written  notice  within 
4.1  days  after  January  1 — i.e..  hy 
Imbruary  1.1.  However,  if  a  borrower 
satisfies  a  late  ])ayment  in  full  before  the 
end  of  the  4.1-day  j)eriod,  the  servicer 
need  not  j)rovide  the  written  notice.  For 
examj)le,  if  a  borrower  mi.sses  a  January 
1  due  date  Jnit  makes  that  ])ayment  on 
February  1,  a  .serviccir  need  m)t  jjrovide 
the  written  notice  hv  Fel)ruarv  1.1. 


2.  Frequency  of  the  written  notice.  A 
servicer  need  not  ])rovide  the  written 
notice  under  l()24.3?)(a)  more  than 
onc(!  during  a  18()-day  period  beginning 
on  the  date  on  which  the  written  notice 
is  provided.  For  example,  a  borrow!!!' 
has  a  ]);!y!!!(!!it  due  on  M<!rch  1.  'I  be 
a!nount  due  is  not  hilly  jiaid  during  the 
41  days  after  March  1  and  tlu!  servicer 
])rovide.s  the  written  notice  within  41 
ilays  aft!!!’  M;!r!:h  1 — i.e.,  hy  April  11.  If 
the  hiirrower  suhsiuiuently  fails  t!)  make 
a  payment  line  April  1  anil  the  amimnt 
line  is  n!)t  fully  paiil  iluring  the  41  ilays 
aft!!!’  April  1,  the  siirvii:!!!’  nee!!  not 
lu’oviile  the  written  n!)ti!;e  again  iluring 
the  IHO-ilav  perioil  lieginning  on  April 
11. 

3.  Borrower’s  representative.  Stu! 
comment  3?)(a)-4. 

4.  Belationship  to  §  1024. 39(a).  The 
written  notii:e  reiinireil  inuler 

l()24.3?)(h)(l )  mu.st  he  ])!’ovid!!d  even  if 
the  servicer  jiroviile!!  information  about 
loss  mitigation  ami  for!!!;l!).su!’e 
previously  ilnring  an  oral 
!:o!n!nuni!:ation  with  the  borrower 
umler  §  l()24.3?)(a). 

39(l))(2)  Content  of  the  written  notice. 

1.  Mininnnn  recjnirenients.  Siuition 
1  ()24.3?)(hJ(2)  contains  mininunn 
content  niipiirements  for  tlu!  written 
!!oti!:e.  A  servi!:!!!’  mav  iiroviile 
iiihlitional  information  th.it  the  servii:!!!’ 
iletermines  wouhl  hi!  Jieljiful  or  whi!:h 
may  he  !’!!!|ui!’e!l  hy  iipplicahle  hiw  or 
the  owner  or  iissigne!!  of  tlu!  mortgage 
loan. 

2.  Format.  Any  ix)!!)!’,  numhiir  of 
pages,  size  ami  ijuality  of  ])a])e!’,  size 
and  type  of  print,  ami  methml  of 
reju’oilmition  may  he  used,  proviileil 
!!a!:h  of  the  statements  reijuired  hv 

5^  l()24.3?)(hK2)  satisfies  tJie  !:lear  and 
!:!)nspi!:uo!!S  stamlard  in  §  1024. 32(a)(1). 

3.  Delivery.  A  siirvicer  nifiy  satisfy  the 
recpiiniment  to  provide  the  written 
notice  hy  !;omhining  otluir  notices  that 
satisfy  the  content  nuiuirements  of 

lU24.3?)(h)(2)  into  a  single  mailing, 
in  oviihul  !!a!:h  of  the  statements 
nuiuire!!  hy  l{)24.3?)(h)(2)  .satisfies  the 
!:l!!a!’  ami  !:onspi!;m)i!.s  sta!ula!’!l  in 
§1024. 32(a)(1). 

Paragra  oh  39(b )(2 )(iii). 

1.  Nninher  of  exanqiles.  .Sei:ti!)n 
l()24.3?)(h)(2)(iii)  iloes  !i!)t  nupiir!!  that  a 
.sp!!!:ifi!:  !U!!uh!!!’  of  !!Xa!!iple.S  1)!! 
!li.s!:l!).s!!!l,  hut  borrowers  are  likelv  to 
h!!!i!!fit  fro!!!  !!xa!nple.s  of  ojitions  that 
woi!l!l  p!!!’!uit  til!!!!!  to  !’et;!in  ow!U!r.ship 
of  their  ho!!!!!  a!i!l  exa!!!])l!!s  of  options 
that  !i!ay  !’!!!iui!’!!  borrowers  to  eml  their 
owmership  to  avoiil  f!)!’e!:l!).su!’e.  The 
servii;!!!’  !nay  inclmle  a  ge!ie!’i!;  li.st  of 
loss  !uitigatio!i  o])tio!i.s  that  it  offers  to 
horrow!!!’s.  'Flu!  .se!’vi!:!!r  !nay  i!ich!!le  ;i 
state!m!nt  that  not  all  borrowers  will 
qualify  J'orthe  listeil  oi!tio!!.s. 


2.  Brief  description.  An  !!xa!nple  of  a 
loss  !uitigation  option  !nay  he  !l!!.s!:!’ibe!l 
i!i  one  or  mon!  .S!!!it!!m;!!S.  If  a  servi!:!!!’ 
!)ff!!!’.s  a  hiss  mitigati!)!!  !)pti!)n 
!;!)!nprising  .sevenil  l!)s.s  !uitig;!tion 
p!’!)g!’a!!is,  the  .se!’vi!;er  !!iav  i)!’!)vi!le  a 
g!!!ie!’ii:  !le.s!:riptio!i  !)f  thi!  opti!)!i 
with!)ut  p!’!)vi!li!ig  lietaileil  !le.s!;ripti!)n.s 
!>f  !!il!:h  p!’!)g!’a!!l.  Fl)!’  !!Xa!!!ple,  if  till! 
.servi!:!!!’  !)ff!!r.s  sexuual  l!)i!n  !U!)!lifi!’.ati!)!i 
p!’og!’a!U.s.  the  .s!!rvi!:!!r  !nav  ])!’!)vi!l!!  a 
g!!!i!!ri!:  !l!!.s!;ri])ti!)n  !)f  "hian 
!!io!lifi!;ati!)!i.” 

Paragraph  39(  1) )(2)( iv). 

1.  Explanation  of  how  the  borrower 
may  obtain  more  information  alumt  loss 
mitigation  options.  A  .s!!rvi!:!!r  !nay 
!:!)!U])lv  with  §  l()24.3?)(h)(2)(iv)  by 
dir!!!:ting  the  borrower  to  !:!)!itact  the 
.s!!!’vi!;!!r  h)!’  more  !l!!tail!!!l  inhjnnati!)!! 

!)!!  how  t!)  apply  for  loss  mitigation 
ojjtions.  For  example,  a  general 
.stat!!!n!!nt  such  as,  “!;!)nta!;t  us  f!)r 
in.st!’U!:tio!i.s  on  how  to  apply"  w!)i!l!l 
.satisfy  the  !’!!!iuir!!m!!!it  t!)  inform  the 
h!)!’r!)W!!!’  h!)w  t!)  !)htain  !n!)!’!! 
i!!f!)!’!nati!)!i  ab!)i!t  l!).ss  !nitigati!)n 
!)pti!)n.S.  f l!)W!!V!!!’,  t!)  !!XlU!!lit!!  til!! 
h!)!’!’!)W!!!’’.s  ti!!U!lv  ap])li!:ati!)n  for  ;!nv 
l!)s.s  !nitigafi!)n  !)pti!)!is.  s!!!’vi!:!!rs  !i!ay 
])!’!)vi!l!!  !l!!)r!!  !l!!tail!!!l  iusf !’l!!:f i!)!lS.  .Sl!!:h 
as  by  lisfi!lg  r!!l)!’!!.S!!!ltatiV!!  !l!)!;U!n!!!!tS 
the  h!)!’!’!)W!!!’  sli!)!!!!!  !nak!!  available  to 
the  servi!:!!!’  (.su!:h  as  t<!X  fili!igs  !)!’ 
i!!!:!)!!!!!  .Stat!!!U!!nt.s),  a!l!l  a!!  !!Sti!n;!t!!  !)f 
h!)W  !]ni!:kly  the  s!!!’vi!:!!!’  !!xp!!!:t.s  to 
!!vah!at!!  a  !:o!!!])l!!t!!!l  appl i!:at i!)!i  a!i!l 
!!iak!!  a  !l!!!:i.si!)!l  !)!!  l!).SS  !!Ut igat i!)!l 
!)])ti!)n.S.  .S!!!’vi!:!!!’.s  !!i;iy  ;il.S!)  .Sl!l)pl!!!!!!!nt 
the  writt!!!!  !!!)ti!:!!  !’!!!ll!ir!!!l  hv 
§  l()24.3?)(h)(l)  with  a  l!)ss  n!itigati!)!i 
appJi!:ation  tbr!U. 

39(c)  Conflicts  with  other  law. 

1.  Borrowers  in  hankriqjtcy.  ,Se!:tio!i 
1024.3?)  !l!)es  n!)t  !’!!!ii!ir!!  a  S!!rvi!:!!r  t!) 
!:o!n!m!!ii!:at!!  with  i!  b!)!’!’!)we!’  i!i  a 
!nann!!!’  that  w!)ul!l  he  in!:on.si.st!!nt  with 
a])pli!:ahl!!  bankruptcy  law  or  a  !:ou!’t 
o!’!le!’  i!i  a  bankrupt!:}'  !:as!!.  T!)  the 
extent  permitted  hy  .si!!:h  law  !)r  !:oi!rt 
!)r!l!!!’,  s!!rvi!:!!r.s  !nay  a!l;ipt  the 
r!!!iuir!!!n!!nfs  of  §  1024.3?)  in  a!iy 
man!!!!!’  that  woi!l!l  i)!!!’!uit  them  t!) 
n!)tify  hornjwers  of  hj.ss  !i!itigati!)!i 
!)pti!)!lS. 

.•V  1024.40 — Continnitv  of  Contact 

40(a)  In  gemned. 

1 .  Delinquent  borrower.  A  h!)r!’!)W!!!’  is 
n!)t  !:!)n.si!l!!r!!!l  !l!!li!l!lU!!!lt  if  til!! 
h!)!’r!)W!!r  has  refinau!:!!!!  the  !U!)!’tgag!! 
loa!!.  pai!l  !)ff  the  !!i!)!’tgag!!  hia!!,  h!’!)i!ght 
tl!!!  !l!!)!’tgi!g!!  U)!!!!  !:U!’!’!!!lt  hv  payi!lg  all 
a!!i!)U!it.s  !)W!!!l  iu  a!’!’!!a!’.s,  or  if  title  t!) 
til!!  h!)!’!’OW!!!’’.S  |U’!)p!!!’ty  liaS  1)!!!!!! 
transfer!’!!!!  t!)  a  new  !)W!!er  thnmgh,  for 
example,  a  !l!!!!!l-in-li!!u  of  f!)!’!!!:lo.sur!!,  a 
sale  !)f  the  h!)!’r!)W!!!’’s  pr!)p!!!’ty, 
in!:h!!ling,  as  apjilicahle,  a  short  .sale, !)!’ 


10896 


Federal  Register/ Vol.  78,  No.  31 /Thursday,  Fehruary  14,  201 3 /Rules  and  Regulations 


a  foreclosure  sale.  I'or  purpo.ses  of 
responding  to  a  borrower’s  iiupiiries  and 
assisting  a  borrower  with  lo.ss  mitigation 
options,  the  term  "borrower"  includes  a 
|)er.son  autborized  1)\  the  l)orrower  to  act 
on  tlie  l)orrower’s  biihalf.  A  service;!'  may 
nndertak(;  n;a.sonable  procedures  to 
det»;rmine  if  a  p(;rson  that  claims  to  lx; 
an  agent  of  a  borrow(;r  has  authority 
from  the  borrower  to  act  on  the 
borrower’s  b(;balf.  for  (;xamj)le  by 
r(;(piiring  that  a  p(;rse)n  who  claims  to  be 
an  agent  of  the  borrower  provide 
docunu;ntation  from  the  borrow(;r 
stating  that  the  |)urj)orted  agent  is  acting 
on  the  borrower’s  b(;half. 

2.  Assignment  of  personnel.  A 
.servicer  has  discretion  to  determine 
whether  to  assign  a  single  person  or  a 
team  of  personnel  to  respond  to  a 
d(;lin(pient  borrower.  The  j)ersonnel  a 
servicer  assigns  to  tin;  borrower  as 
describ(;d  in  §  l()24.4()(a)(l )  may  be 
single-purpose  or  mnlti-purj)ose 
personni;!.  .Single-purpose  |)er.sonnel  an; 
p(;r.sonnel  who.se  primary  r(;sponsibility 
is  to  r(;sj)ond  to  a  deliiuiuent  borrow(;r’s 
in()niri(;s.  and  as  a|)piicabie,  assist  tin; 
borrower  with  available  loss  mitigation 
options.  Mnlti-])nr])ose  p(;r.sonnel  can  be; 
pi;r.sonnel  that  do  not  have  a  primary 
responsibility  at  all.  or  p(;rsonnel  for 
whom  responding  to  a  delimpient 
borrow(;r’s  in(]uiries.  and  as  a])plicable. 
assisting  the;  borrower  with  available 
loss  mitigation  options  is  not  the 
p(;r.sonner.s  primary  responsibility.  If 
the  d(;iin(pi(;nt  borrower  files  for 
bankrnptcv.  a  servicer  mav  assign 
p(;rsonnel  with  sjjecialized  knowledge 
in  bankruptcy  law  tf)  assist  tin; 
borrower. 

3.  Delinqnencv.  For  purpos(;s  of 

S  1()24.4()(a),  deliiKjuency  begins  on  the 
day  a  paym(;nt  suffici(;nt  to  t:o\'er 
princij)al.  interest,  and.  if  apj)licable. 
escrow  for  a  given  billing  cycle  is  due 
and  unj)aid.  even  if  the  borrower  is 
afforded  a  j)eriod  after  the  due  date  to 
j)ay  b(;for(;  the  service;!'  assesses  a  late; 
fe;e;.  See  the  exami)le;  se;t  forth  in 
e:e)!n!ne;nt  39(ji)-l.i. 

1024.41 — Loss  mitigation  o})tions. 

41(b)  lieceipt  of  a  loss  mitigation 
aj)pli(:ation. 

4  I(l))(  1 )  (Complete  loss  mitigation 
application. 

1.  In  general.  A  se;rvie:e;r  has  flexibility 
te)  e;stablish  its  e)W!i  applie:atie)n 
!'e;e]i!ire;!ne;!its  aeiel  te)  ele:e:iele;  the;  tvpe;  aeiel 
a!ne)n!!t  e)f  infeennatie)!!  it  will  reejuire; 
fre)!!!  borre)we;rs  ajeplyieig  feer  le)ss 
!!iitigatie)n  eeptieens. 

2.  When  an  inquiry  or  precpialification 
reijaest  becomes  an  (q)plicalion.  A 
se;rvie;e;r  is  e;!ie;oi!rage;el  te)  j)!'e)viele; 
bo!'re)we;rs  with  i!ife)!'!natie)n  abe)ut  le)ss 
mitigatio!)  programs.  If  in  giving 


i!iie)!'matie)!i  te)  the  borrower,  the 
be)!'!'e)we!' e;xj)!'e;sse;s  a!i  i!ite;!'e;st  in 
applyieig  fe)!'  a  le)ss  !nitigatie)n  e)ptie)n 
a!iel  p!'e)vide;s  i!ife)!'!n<itie)!i  the;  se;!'vie;e;!' 
weenlel  e;valuat(;  in  e:e)!me;e:tie)!i  with  a 
loss  !nitigatio!i  applie:atie)!!,  the; 
borrower’s  ieiepiiry  eer  ])!'e;epialifie;atie)n 
!'e;einest  has  be;e;e)!)ie;  a  le)ss  !nitig<itie)!i 
ai)plie;atie)!i.  A  le)ss  mitigeitie)!! 
i!pplie:atie)!i  is  e:e)!isiele;!'e;el  e;xj)a!isive;ly 
a!iel  i!ie:liide;s  aeiy  “p!'e;epialifie;atie)!i’’  for 
a  le)ss  enitigatio!!  e)])tie)!i.  Feer  e;xa!n])le;.  if 
a  be)!'!'owe;r  !'e;eji!e;sts  that  a  se;!'vice!' 
de;te;!'!nine;  if  the;  beerreewer  is 
“j)!'e;ep!alifie;er’  fe)!'  a  le)ss  !nitigatie)!i 
p!'e)g!'a!n  by  e;valuati!ig  the  be)r!'owe;!' 
agiii!i.st  p!'e;li!!ii!iary  en  iteria  te)  detereni!!!; 
eligibility  for  a  le)ss  !nitigatie)!i  e)ptie)!i, 
the  re;e]uest  e;e)!istitute;s  a  le)ss  !nitigatie)n 
applie;atie)!i. 

3.  Examples  of  inquiries  that  are  not 
applications.  'I’he;  folle)wing  exaenples 
illustrate  situatie)!is  in  whie:b  e)nlv  aei 
inepiiry  has  taken  |)lae:e;  a!id  !ie)  le)ss 
enitigatio!!  ap])lie:atie)!!  has  b(;e;n 
subenitteel; 

i.  A  borrowe;!'  e:alls  te)  ask  abe)i!t  loss 
mitigatie)!!  options  aeiel  .serviex;!' 
pe;!'se)nne!l  exphiin  the;  loss  enitigatie)!) 
e)ptie)ns  avaibible  te)  the;  borreewer  anel 
the;  eaiteria  feer  d);te;!'!ni!ii!ig  the; 
bor!'e)we;!'’s  e;ligibility  fen'  a!iy  sue;h  le)ss 
!nitigatie)!i  e)ptie)!i.  The;  borrower  ele)e;s 
!i()t,  he)we;ve;!',  preeviele;  a!iy  i!if))rm<!tio!i 
that  ii  se;!'vie:e;!'  weeulel  e:o!isiele;!'  leer 
e;vah!ating  a  le).ss  enitigatio!)  application. 

ii.  A  borreewe;!'  e;all.s  te)  ask  about  the; 
j)!'e)e:e;s.s  for  applving  leer  a  leess 
mitigatie)!!  e)i)tie)!i  but  the  bo!'!'e)we;r  de)e;s 
!ie)t  ])!'e)viele;  any  infe)rmatie)!i  that  a 
.se;!'vie;e!'  we)i!ld  e;e)!isiele;!'  fe)!'  e;vah!ating  a 
le)s.s  !nitigatie)!i  applie:atie)!i. 

4.  Diligence  recpiirements.  Althe)ngb  a 
servie:!!!'  has  flexibility  to  establish  its 
ow!!  re;eji!ire;!ne;!it.s  re;ga!'eling  the; 
de)e;u!ne!it.s  anel  infe)r!natie)!i  !iee;e;ssary 
fe)r  a  lee.ss  enitigation  a])plie:atie)!i,  the 
se;!'vie:e!'  emest  act  with  re;a.se)!iable 
eliligone:e;  te)  e:e)lle;e;t  infe)rmatie)n  !ie;eele;el 
te)  e:e)!nple;te  the;  applie:atie)!i.  Further,  a 
se;!'vie;e!'  must  re;e)ue;.st  inforenatie)!! 
ne;e:e;ssa!'y  te)  enake;  a  le).ss  mitigatie)!! 
iipj)lie;atie)!!  e;e)!!!ple;te!  |)!'e)!!!j)tly  after 
re;e:e;ivi!!g  the  le).ss  !!!itigatie)!i 
applie;atie)!!.  Re;a.so!!able!  elilige;!!e:e; 
ine:h!ele;s,  withe)i!t  li!!!itatie)!!,  the; 
fe)lle)wi!!g  ae:tie)!!s: 

i.  A  .se;rvie:e;!'  re;ep!ire;.s  additioieal 
infeennatie)!!  fre)!!!  the  applie::i!!t,  .sne:l!  as 
a!!  aelelress  e)!'  a  tele])!!!)!!!;  i!i!!!!b(!r  te) 
ve!rify  e;!!!ple)y!!!e;!!t;  the  .se;!'vie;e!!'  e;e)!!tae:ts 
the  a])j)lie:a!!t  proenptly  te)  e)btain  sue;l! 
infe)r!!!citie)!!  afte;!'  re;e;e;ivi!!g  a  le).s.s 
enitigatien!  ap])lie:atie)!!;  a!!el 

ii.  .Se;!'vie:i!!g  lor  a  !!!e)!'tgage;  le)a!!  is 
transferreel  te)  a  serviex;!'  a!!el  the 
be)!'!'owe;!'  !!!ake!S  an  i!!e:e)!!!|)le;te  le).ss 
enitigatie)!!  applie:atie)!!  te)  the  t!'ansfe;re:e; 
servie:e!'  after  the  transfer;  the;  transfere;!; 


.serviex;!'  re;vie;ws  ele)e:ii!!!e!nts  provieleel  by 
the;  t!'a!!.sfe;!'e)r  se;!'vie:e;!'  to  deterneine;  if 
i!!fe)!'!!!atie)!!  n;e]ui!'e;d  te)  enake;  the;  le)ss 
enitigatie)!!  applie:atie)!!  e:o!!!])lete;  is 
e:e)!!tai!!e;el  within  doe:u!!!e;!!ts  transferreel 
by  the;  tra!!sfe;!'e)r  servie;!;!'  te)  the;  se;!'vie:e;!'. 

.').  Information  not  in  the  borrower's 
control.  A  lo.ss  neitigatie)!!  a])plie:atie)!!  is 
e:o!!!ple;te;  when  a  borrower  j)re)vide.s  all 
inforneation  re;eiui!'e;el  lie)!!!  the;  bo!'!'e)we;!' 
i!e)twitl!sta!!dii!g  that  aelditieenal 
infor!!!ati!)!!  enay  be;  re;eiiii!'e;el  by  a 
servie:!)!'  that  is  !!e)t  i!!  the;  e:e)!!t!'ol  e)f  a 
borrowe;!'.  Fe)r  e!xa!!!))le;.  if  a  .se;!'vie;e;r 
!');epii!'(!.s  a  e:on.si!me;!  !'e;])e)!'t  for  a  le).ss 
neitigatie)!!  evaluatie)!!,  a  le)s.s  i!!itigatie)!i 
applie;atie)i!  is  e:e)!!siele;re;el  e:e)!!!ple;te;  if  a 
borrowe;!'  has  .sub!!!itte;el  all  infeeriieatio!! 
!'e!e)ui!'e;el  fre)m  the  bo!'re)we;r  withe)i!t 
regarel  te)  whe;the;r  a  .ser\'ie;e;!'  has 
obtaineel  a  ce)!!si!!!!e;!'  repe)rt  that  a 
servie;!)!'  has  re;eii!e;steel  fre)!!!  a  e:e)nsui!!e;r 
report  ii!g  age;ne:y. 

41(c)  lieview  of  loss  mitigation 
applications. 

41(c)(  1 )  (Complete  loss  mitigation 
(qyplication. 

1.  Definition  of  “evaluation. "The 
e;e)neli!e:t  e)f  a  se;!'vie:e;r’s  evah!atie)i!  with 
!'e!si)e;e:t  te)  any  le)s.s  mitigatie)!!  optie)!!  is 
i!!  the;  se)le;  elise:re;tie)!!  e)f  a  .servie:!)!'.  A 
.servie:!)!'  !i!e!e!t.s  the;  !'e;eii!i!'e;n!e;!!t.s  e)f 

§  l()24.41(e:)(l)(i)  if  the  se;!'vie:e;r  !!!ake;.s  a 
de;te;!'i!!ii!atioi!  re:g;i!'eli!!g  the;  beerreewer’s 
e;ligibility  for  a  lo.ss  i!!itigatie)i!  preegraen. 
(k)!!si.ste;!!t  with  1024.41  (a).  be;e:au.se; 
i!e)thi!!g  in  se;e:tie)!!  1024.41  sheeuld  be; 
e:e)!!.st!'iie;el  te)  ])e;!'!!!it  ii  borrowe;!'  to 
e;nfe)re:e!  the;  ternes  of  anv  ag!'e;e;n!e;!!t 
be;twe;e;!!  a  servie:!)!'  and  the  eewner  eer 
assig!!!)!)  e)f  a  !i!e)rtgage;  le)a!!.  ine:h!eling 
with  !'e!.s|)e!e;t  to  the;  evaheatie)!!  feer,  eer 
pre)visie)!!  of.  any  leess  mitigatie)!!  oplie)n, 
§  1024.41(e',)(l)  eloes  i!e)t  i'e;e]ui!'e  that  a!! 
e;valuatie)!!  i!!e;e;t  any  stanelarel  e)the!'tl!an 
the  eli.se;!'e;lie)!i  e)f  the  servie;e!'. 

2.  Loss  mitigation  options  available  to 
a  borrower.  Tlie  loss  !!!itigatie)n  o])tions 
available;  to  a  be)rre)we;!'  are;  tho.so  e)])tie)!!.s 
eeffereel  by  an  e)wne;!'  e)r  i!s.sigi!ee;  e)f  the 
borreewer’s  meerlgage  le)an.  Lo.ss 
!!!itigatie)n  e)])tie)!!s  aelieeinistereel  by  a 
servie:!)!'  leer  an  e)wne;r  eer  as.sig!!ee  e)f  a 
!i!e)rtgage;  leeai!  e)the:r  than  the  ovvieer  eer 
assig!!!)!!  e)f  the  be)!'!'e)we;r’s  mortgage  leeai! 
are;  neet  available;  te)  the  be)rre)we!'  .se)lelv 
be;e:ai!.se!  sue;!)  e)ptie)!!.s  are  ael!ni!!iste;re;el 
by  the  .se;rvie:e!'.  Fe)r  e;xa!!!])le: 

i.  A  .se!!'vie:e;!'  se;rvie;e;.s  enortgage  loans 
fe)!'  tw!)  eliffere;!!t  e)wne!!'s  e)!'  a.s.sig!!ee;s  e)f 
!!!e)rtgage;  le)an.s.  The)se  e;ntilie;.s  e;ae:h 
l!i!ve  elifie;re;!!t  le)s.s  !!!itigatie)!!  ])!'e)gra!!!s. 
le)s.s  mitigatie)!!  e)pli))i!s  !!!)!  e)ffe!'e;el  by 
the  e)Wi!e;!'  e)!'  a.ssig!!e;e;  e)f  the  be)rre)we;r’s 
!!!e)!'tgage  le);i!!  are  ne)!  available  te)  the 
be)!'!'e)we;!';  e)r 

ii.  The  e)W!!e;i'  e)!'  a.ssignee  e)f  a 
be)!'!'e)wer’s  !!ie)rtgage  loa!!  has 
e.stabli.she;el  pilot  i)!'e)g!'ams,  tempe)i'ary 
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programs,  or  programs  that  an;  limited 
by  the  number  of  ])arti(:ipating 
l)orro\vers.  Such  loss  mitigation  options 
an;  available  to  a  borrower.  Howev(;r.  a 
.service;!'  (!valnates  whether  a  borrower  is 
eligible  for  any  such  program  consistent 
with  criteria  established  by  an  own(;r  or 
assignee  of  a  mortgage  loan.  For 
examph;,  if  an  owner  or  assigm;!;  has 
limited  a  pilot  program  to  a  certain 
g(!Ographic  area  or  to  a  limited  number 
of  |)articii)ants,  and  the  servicer 
determines  that  a  borrower  is  not 
eligible  based  on  any  such  n!(iuirement. 
the  servicer  shall  inform  the  borrower 
that  the  investor  re(|uirement  for  the 
])rogram  is  the  basis  for  the  d(;nial. 

3.  Offar  of  (I  non-homo  rotoniion 
option.  A  .servicer’s  offer  of  a  non-home 
retention  oj)tion  may  be  conditional 
u])on  receipt  of  further  information  not 
in  the  borrower's  pos.session  and 
nece.ssarv  to  establish  the  parameters  of 
a  .servicer’s  oiler.  For  example,  a 
.servicer  complies  with  tin;  recpiirement 
for  evaluating  the  borrower  for  a  short 
.sale  option  if  the  .servicer  offers  the 
borrower  the  o])])ortunity  to  enter  into  a 
li.sting  or  marketing  period  agreement 
but  indicates  that  sj)ecific.s  of  an 
acce])table  short  .sale  transaction  mav  be 
subject  to  furtb(;r  information  obtained 
from  an  appraisal  or  title  search. 

41(c)(2)  Incompiolo  toss  miiip,ation 
application  evaluation. 

41((')(2)li)  in  ^onoral. 

1.  Offer  of  a  loss  mitigation  option 
without  an  evaluation  of  a  loss 
mitigation  application.  Nothing  in 

§  1024.41  (c)(2)(i)  ])robil)it.s  a  .servicer 
from  offering  loss  mitigation  options  to 
a  borrower  who  has  not  .snl)mitt(;d  a  lo.ss 
mitigation  application.  Further,  nothing 
in  §  1 024.41  (c){2)(i)  ])robibit.s  a  .s(!rvicer 
from  offering  a  loss  mitigation  option  to 
a  borrower  who  has  submitted  an 
incom])lete  lo.s.s  mitigation  application 
where  the  offer  of  the  lo.ss  mitigation 
o])tion  is  not  based  on  any  evaluation  of 
information  submitted  by  the  borrower 
in  connection  with  such  loss  mitigation 
application,  lu)!'  example,  if  a  servicer 
offers  trial  loan  modification  programs 
to  all  borrowers  who  become  1.10  (lavs 
deliiKjuent  without  an  a])])lication  or 
consideration  of  any  information 
])rovided  by  a  borrower  in  connection 
with  a  lo.ss  mitigation  api)lication,  the 
s(;rvic(;r’s  offer  of  any  such  program 
does  not  violate  §  1 024.41  (c)(2)(i),  and  a 
.servicer  is  not  r(;(iuir(;d  to  comply  with 
S  1024.4  1  with  res])ect  to  any  such 
])rogram,  because  the  offer  of  the  lo.s.s 
mitigation  o))tion  is  not  based  on  an 
evaluation  of  a  loss  mitigation 
ajjplication. 

2.  Servicer  discretion.  Although  a 
review  of  a  borrower’s  incomplete  loss 
mitigation  apj)licalion  is  within  a 


servicer’s  discretion,  and  is  not  retpiired 
by  ^  1024.41,  a  .servic(;r  may  be  r(;(]nired 
,s(;parately.  in  accordance  with  ])olicies 
and  i)rocednre.s  maintained  pursuant  to 
§  1024.38(b)(2)(v),  to  prop(;rlv  (;vabiate  a 
borrower  who  submits  an  a|)|)lication 
for  a  lo.ss  mitigation  option  for  all  lo.ss 
mitigation  oj)tions  available  to  tin; 
borrowc;]'  pursuant  to  any  r(!(|nir(!ment.s 
e.stablisbed  by  tin;  owner  or  a.ssign(;e  of 
the  l)orrow(;r’.s  mortgage  loan.  Such 
(;val nation  may  lu;  subject  to 
r(;(iuir(;ments  applicable  to  loss 
mitigation  ap])lication.s  otherwise 
considered  incomplete  jjursuant  to 
§  1024.41. 

41(c)(2l(ii)  Reasonable  time. 

1.  Signijicant  }}eriod  of  time.  A 
significant  period  of  time  under  the 
circmn.stances  may  include 
consideration  of  the  timing  of  the 
foreclosure  proce.ss.  For  example,  if  a 
borrower  is  less  than  .10  (lavs  before  a 
f()r(;cl()snre  sale,  an  application 
rianaining  incomplete  for  11  days  may 
be  a  mon;  significant  period  of  time 
under  the  circumstances  than  if  the 
borrower  is  still  l(!s.s  than  120  dav.s 
(l(;lin(iuenl  on  a  mortgage  loan 
obligation. 

41(d)  Denied  of  loan  modification 
options. 

Paragraph  41(d)l  l). 

1.  Investor  recinirements.  If  a  trial  or 
permanent  loan  modification  option  is 
denied  l)(;canse  of  a  r(;(]nirement  of  an 
owner  or  assignee  of  a  mortgage  loan, 
the  specific  reasons  in  the  notice 
l)rovi(le(l  to  the  borrower  must  identifv 
the  owner  or  assignee  of  the  mortgage 
loan  and  the  re(iniremenl  that  is  the 
basis  of  the  denial.  A  statement  that  the 
denial  of  a  loan  modification  option  is 
ba.sed  on  an  investor  r(;quirement. 
without  additional  information 
.si)(;cifi(:ally  identifying  the  relevant 
investor  or  guarantor  and  the  specific 
aj)]3licable  r(;(]nirem(;nt,  is  insufficient. 
H()wev(;r,  where  an  owner  or  as.signe(; 
has  (;.stabli.sbe(l  an  evaluation  criteria 
that  sets  an  order  ranking  for  evaluation 
of  loan  modification  options  (commonly 
known  as  a  waterfall)  and  a  borrower 
has  (]nalifi(;(l  for  a  particular  loan 
modification  option  in  the  ranking 
e.stablisbed  l)y  the  owner  or  assignee,  it 
is  sufficient  for  the  servicer  to  inform 
the  borrower,  with  r(;.sj)(;ct  to  ()tb(;r  loan 
modification  options  ranked  below  anv 
such  o])tion  offered  to  a  borrower,  that 
the  inv(;.stor’s  r{;(]uir(;nu;nts  inclmb;  the 
use  of  such  a  ranking  and  that  an  ()ff(;r 
of  a  loan  modification  option 
necessarily  results  in  a  denial  for  any 
other  loan  modification  options  b(;low 
the  option  for  which  the  borrower  is 
eligible  in  the  ranking. 

2.  Net  present  vedne  calculation.  If  a 
trial  or  jjermanent  loan  modification  is 


(leni(!(l  because  of  a  net  present  value 
calculation,  the  specific  r(;a.son.s  in  the 
notice  j)rovide(l  to  the  borrower  must 
include  the  inputs  us(;(l  in  the  n(;t 
])r(;.sent  value  calculation. 

3.  Other  notices.  A  servicer  may 
combine  other  notices  re(inire(l  by 
ai)])licable  law,  inclnding,  witbont 
limitation,  a  notice  with  respect  to  an 
adverse  action  r(!(juir(;d  by  R(;gulation  13 
(12  (’,FR  1002  et  seep)  ora  notic(; 
re(inir(;(l  pursuant  to  the  Fair  (a(;dit 
Reporting  Act,  with  the  notice  re(]nire(l 
pursuant  to  1024.41  (d),  unless 
otberwi.se  prohibited  by  ai)piicable  law. 

4.  Determination  not  to  offer  a  loan 
modification  option  constiintes  a 
denied.  A  .servicer’s  determination  not  to 
offer  a  borrower  a  loan  modification 
available  to  the  borrower  constitnters  a 
denial  of  the  borrower  for  that  loan 
modification  ojjtion.  notwithstanding 
whether  a  serx  icer  offers  a  b()rr()W(!r  a 
different  loan  modification  ojjtion  or 
other  loss  mitigation  option. 

41(f)  Prohibition  on  foreclosure 
referred. 

4 1(f)( I )  Pre-fe)re;cle)sure  review permel. 

1 .  First  neAie'.e  or  filing  reejuireei  bv 
eip}}liced)le  leiw.  'I'be  first  notice  or  filing 
r(;(inire(l  by  ap])lical)le  law  refers  to  anv 
(lo(:nm(;nt  re(iuire(i  to  b(!  filed  with  a 
court,  entered  into  a  land  record,  or 
pr()vi(l(;(l  to  a  borrower  as  a  re(]uirement 
for  proc(;eding  with  a  judicial  or  non¬ 
judicial  f()r(;(:losure  proc(;.ss.  Such 
notices  or  filings  include,  for  exainjile, 
a  foreclosure  com|)laint.  a  notice  of 
(l(;fault,  a  notice  of  election  and 
demand,  or  any  other  notice  that  is 
r(;(inir{;(l  by  applicable  law  in  or(l(;r  to 
pursue  acceleration  of  a  mortgage  loan 
obligation  or  .sale  of  a  property  securing 
a  mortgage  loan  obligation. 

41(g)  Preddbitiem  em  fe)recle)sure  sale;. 

1.  Dispeisitive  ineAiem.  The  prohibition 
on  a  servicer  moving  for  judgment  or 
order  of  .sale  includes  making  a 
dispositive  motion  for  f()r(;closnre 
judgment,  such  as  a  motion  for  default 
judgment,  judgment  on  the  pleadings,  or 
summary  judgment,  which  may  directly 
result  in  a  judgment  of  foreclosure  or 
order  of  sale.  A  .servicer  that  has  made 
any  such  motion  before  receiving  a 
complete  loss  mitigation  application  has 
not  moved  for  a  foreclosure  judgment  or 
order  of  sale  if  the  .servic(;r  takes 
rea.sonable  steps  to  avoid  a  ruling  on 
such  motion  or  issuance  of  such  order 
prior  to  comjjleting  the  procedures 
re(|uir(!(l  by  §  1024.41,  uotwitbstauding 
wb(!tber  any  such  action  snccessfullv 
avoids  a  ruling  on  a  dispositive  motion 
or  issuance  of  an  order  of  sale. 

2.  Premeeeiing  with  the  feneclosure 
l}re)e:(;ss.  Nothing  in  S  1834. 41(g) 
prevents  a  .servicer  from  i)roceeding 
with  the  foreclosure  process,  including 
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any  |)iibli(:ation,  arbitration,  or 
iiKMiiation  nujuinMiionts  o.stablishod  by 
applicable  law.  when  the  first  notice  or 
filing  for  a  foreclosure  proceeding 
occnrnul  bcdbre  a  servicer  receiv  es  a 
complete  loss  mitigation  ap])lit:ation  so 
long  as  anv  such  steps  in  the  foreclosnrt! 
process  do  not  cau.se  or  directly  result 
in  the  issuance  of  a  foreclosure 
judgment  t)r  order  of  sale,  or  the 
conduct  of  a  foreclosure  .sale,  in 
violation  of  S  1024.41. 

3.  Intfiiaction  with  foivciosiiiv 
counsel.  A  servicer  is  responsible  for 
l)romj)tly  instructing  foreclosure 
coun.sel  retained  by  the  servic;er  not  to 
proceed  with  filing  for  foreclosure 
judgment  or  order  of  sale,  or  to  conduct 
a  foreclosure  sale,  in  violation  of 

S  1024.41(g)  when  a  sm  vicer  has 
received  a  complete  loss  mitigation 
application,  which  may  include 
instructing  coun.sel  to  move  for  a 
continuance  with  re.s|)ect  to  the 
ileadline  for  filing  a  dispositive  motion. 

4.  IjOhs  initit’ution  u])})licutions 
submitted  37  duvs  or  less  before 
foreclosure  s(de.  Although  a  service;!’  is 
not  reepiired  to  comply  with  the 
r(;(piirement.s  in  §  1024.41  with  respect 
to  a  loss  mitigation  application 
.suhmitt(;d  37  davs  or  less  h(;fore  a 
for(;closure  salt;,  a  .servicer  is  retpiired 
.separatelv.  in  accordance  with  policies 
and  jerocedures  maintained  pursuant  to 
§  1024.38(h)(2)(v)  to  properly  evaluate  a 
hornewer  who  submits  an  application 
for  a  loss  mitigati!)n  ojjtion  for  all  loss 
mitigatit)!!  options  available  to  the 
borrower  j)ur.suant  to  anv  reeiuirements 
established  by  the  owner  or  assignee  of 
the  borrower's  mortgage  loan.  Such 
evaluation  may  be  subject  to 
r(;(iuirement.s  applicable  to  a  review  of 
a  lo.ss  mitigation  application  submitted 
by  a  borrower  37  days  or  less  b(;fore  a 
foreclosure  sale. 

Paro^rupb  41(gj(3l. 

1.  Short  .sale  listing  period.  An 
agreement  for  a  short  sale  transaction,  or 
other  similar  loss  mitigation  option, 
typically  includes  marketing  or  li.sting 
p(;riods  during  which  a  servicer  will 
allow  a  borrower  to  market  a  short  sale 
transaction.  A  borrower  is  deemed  to  be 
performing  under  an  :!greement  on  a 
short  sale,  or  other  similar  lo.ss 
mitigation  option,  during  the  term  of  a 
marketing  or  listing  p(;riod. 

2.  Short  sale  agreement.  If  a  borrower 
has  not  obtain(;d  an  ap])roved  short  sale 
transaction  at  the  end  of  anv  marketing 
or  li.sting  j)eriod.  a  .servicer  mav 
determine  that  a  borrower  has  failed  to 
])(;rform  under  an  agreement  on  a  lo.ss 
mitigation  option.  An  approved  short 
sale  transaction  is  a  short  sale 
transaction  that  has  been  ajjproved  by 
all  relevant  parties,  including  the 


servicer,  other  affected  lienholders,  or 
insurers,  if  applicable,  and  tin;  servicer 
has  received  ])roof  of  funds  or  financing, 
unless  circumstiinces  otherwise  indicate 
that  an  apj)rov(;d  short  sale  transaction 
is  not  likely  to  occur. 

•)1(h)  Appeid  process. 

Paragraph  4I(hl(3). 

1.  Su})eivis(m'  jHU'sonnel.  Tin;  ap])(;al 
may  In;  evaluat(;d  by  su|)ervisory 
personnel  that  are  r(;s])on.sible  for 
oversight  of  the  per.sonnel  that 
conducted  the  initial  evaluation,  as  long 
as  the  .sui)ervi.sory  i)er.sonn(;l  w(;r(;  not 
directly  involved  in  the  initial 
evaluation  of  the  borrower's  comj)lete 
lo.ss  mitigation  application. 

41li)  Duplicative  requests. 

1.  Seivicing  transfers.  A  transfen;!; 
servicer  is  re(]uin;d  to  comply  with  the 
r(;(|uirement.s  of  §  1024.41  regardless  of 
whether  a  borrow(;r  r(;!:(;iv(;d  an 
evaluation  of  a  complete  loss  mitigation 
application  from  a  transferor  servicer. 
Docunn;nt.s  and  information  transferred 
from  cl  transfer!)!’  siirvicer  to  ii  t!’i!nsf!;ri;i; 
servii.er  may  inmstitute  a  hiss  mitigation 
c!ppli!:ation  t!)  tin;  transferei;  .s!;!’vi!;e!’ 
anil  may  cause  a  transferee  .si;rvicer  to 
hi;  !’!;!|ui!’!;il  to  !:o!!!])ly  with  the 
!’!;!p!i!’!;!n!;!it.s  !)f  5^  1024.41  with  respeil 
t!)  a  borniwer's  mortgage  hian  aiHxnmt. 

2.  Application  in  process  during 
servicing  transfer.  A  tnmsleri;!;  S!;rvi!:e!’ 
must  obtain  ihxannents  an!l  informati!)!! 
submitteil  by  a  borrower  in  !;onne!;tion 
with  a  hi.ss  mitigation  appli!:ati!)n 
liming  (1  .servii’.ing  transler,  lamsi.stent 
with  policies  and  jirociidures  ailopt!;!! 
])ur.suant  to  §  1024.38.  A  ,si;!’vic!;r  that 
obtains  the  .serviiang  of  a  mortgage  loan 
for  which  an  evaluation  of  a  complet!; 
loss  mitigation  option  is  in  p!’!)!:i;.s.s 
shouhl  continue  the  evaluation  to  the 
extent  p!’a!:ti!:able.  For  purposes  of 

SI  024.41  (e)(1),  1024.41(f),  1024.41(g), 
ami  1024.41(h),  a  transfer!;!;  serviiier 
must  consiiler  iloiannents  and 
inhirmati!)!!  ri;!:!;iv!;!l  fn)!!!  a  trimsfi;!!)!’ 
serviia;!’  that  ixmstitute  a  ixnnplete  loss 
mitigation  appliiaition  lor  tin;  tran.sleree 
serviia;!’  t!)  have  been  reiieiv!;!!  by  the 
transferee  serviia;!’  as  of  the  ilate  S!!!:h 
ihiiaunents  anil  inlbrmati!)!!  were 
pniviile!!  to  tin;  transfer!)!’  servii:!;!’. 

Appendix  MS — Mortgage  .Servicing 
Miidel  Fiirms  and  (Manses 

1.  In  genend.  This  <i])])!;!nlix  lamtciins 
!n!)!li;l  forms  ami  !:laus!;,s  Ibr  min  tgage 
serviiang  disiMosures  reipiii!;!!  bv 
SS  1024.33,  37,  ami  39.  Fa!;h  of  the 
nnniel  Ibrms  is  ilesignated  for  u.ses  in  a 
partiiailar  set  of  ciriaun.staniais  as 
imliiaite!!  by  the  title  !)f  that  !n!)!l!;l  form 
or  !:lau.s!;.  Althimgh  use  of  the  !!n)!lel 
forms  ami  idauses  is  not  reipiiri;!!, 
.servicers  using  them  ajiiinipriately  will 
hi;  i!i  !;!)!nj)li;!!n:!!  with  ili.s!:l!)si!re 


!’e!iui!’e!!ie!its  !)f  S§  1024.33,  37,  anil  39. 
Ti)  use  the  f!)!’!n.s  a})])!’!)priat!;ly, 
inf!)r!nati!)!i  reipiire!!  by  reguhition  nn!st 
be  set  Ibrth  i!i  the  ilisi'.losures. 

2.  Permissible  changes.  Se!’vi!’.!;!’s  !nc!y 
make  !a;!’tain  !:ha!ig!;.s  to  the  ib!’!nat  or 
!:!)ntent  !)f  thi;  lbr!!!.s  i!!nl  idau.ses  a!nl 
!!iiiy  di!l!;t!;  a!iy  disidosures  th;it  are 
i!iapplii:abl!;  without  l!).sing  the 
prote!;tio!i  fro!n  liability  S!)  l!)!ig  c!s  tln).se 
changes  do  !n)t  aff!;!:t  tin;  .sul)sta!!!a;, 
clarity.  !)!’  !n!;aningiul  se!]!!!;!!!.!;  !)f  the 
Ibnns  a!i!l  !;h!i!ses.  S!;!’vi!:e!’.s  !naki!ig 
!’evi.sio!i.s  to  that  effort  will  l!),s!;  th!;i!’ 
])!’ote!:ti!)!i  fro!!!  !:ivil  liability.  Ex!;ei)t  as 
oth!;!’wi.se  .s])e!:ifi!:al!y  !’!!!jui!’e!l, 
accei)tabl!;  changes  in!:h!!l!;,  for 
!;xa!ni)le: 

i.  Use  !)f  “b!)!’!’ow!;!’"  a!nl  “se!’vi!:er” 
i!ist!;a!l  of  |)!’!)noun.s. 

ii.  Substitutio!!  of  the  words  “lender" 
a!nl  “servi!:!;!’"  ibr  !;a!:h  other. 

iii.  Arhlition  !)f  graphics  or  i!;!)ns, 
such  as  the  s!;rvi!:!;!’',s  !:!)!’p!)!’ate  l!)g!). 

Appenilix  MS-3 — M!)!lel  Force-Placed 
Insurance  Notice  I’'!)rms 

1.  When;  the  !n!)!l!;l  Ibnns  MS-3(A), 
MS-3(B).  MS-3((;).  and  MS-3(D)  usi; 
tin;  te!’!!!  "hc!za!’d  insnran!:!;,’’  the 
servi!;!)!’  !in!y  sub.stitute  “hazard 
insnra!!!:!;"  with  “ho!n!;!)wne!’.s’ 
insura!!!:!;”  or  “p!’!)])!;!’tv  i!isui’i!!i!:!;.'' 

Appendix  MS-4 — M!)ilel  (Manses  fiir  the 
Written  Early  lnt!;!’venti!)n  Notice 

1.  Model  MS-4(A).  Th!;se  !i!0!l!;l 
!:lai!S!;s  ilh!.st!’at!;  ln)w  a  servicer  !nay 
p!’!)vi!le  its  !:!)ntiict  i!if!)r!nati!)!i,  h!)w  a 
.si;!’vi!:!;!’  !nay  !’!;!ii!!;st  that  the  bo!’!’!)we!’ 
!:!)!itact  the  servi!:!;!’,  an!l  how  the 
s!;!’vi!;e!’  !nay  i!ii!)!’!n  the  b!)rrowe!’  h!)W 
t!)  obtain  a!l!lili!)!ial  i!if!)!’n!ati!)!i  ab!)ut 
loss  !nitigation  !)j)ti!)ns.  as  req!!ir!;!l  by 
§  1024.39(b)(2)(i).  (ii).  and  (iv). 

2.  Model  MS-4(Bj.  These  model 
!;lau.se.s  illustrate  how  the  servicer  mav 
infbr!!!  the  borrower  !)f  l!)ss  mitigation 
!)pti!)!i.s  that  may  be  available,  as 
!’i;!p!i!’!;!l  by  1024.39(b)(2)(iii),  if 
api)li!;abl!;.  A  .servi!:e!’  !nay  in!:h!de 
!:laus!;,s  !le.s!:!’ibing  i)a!’ti!;ula!’  lo.ss 
!nitigati!)!i  !)])tion.s  to  the  extent  .su!;h 
!)pti!)!is  are  available.  M!)!lel  M.S-4(B) 
d!)!;.s  !n)t  !:!)ntai!i  sample  !:lai!se.s  fbr  all 
l!).ss  !nitigati!)n  opti!)!is  that  may  hi; 
;!vailabl!!.  The  language  in  the  !no!lel 
!;lau,s!;.s  !;!)!itai!!!;fl  in  s!iua!’!;  b!’a!;k!;ts  is 
opti!)!ial:  a  servi!;!;!’  !nay  !:!)!nply  with 
the  !lis!;l!).su!’e  !’e!ji!ir!;!!ients  !)f 

§  1024.39(b)(2)(iii)  by  u.si!ig  la!igi!ag!; 
substa!itiallv  si!nilar  t!)  the  languag!;  in 
tin;  !n!)!lel  !;lau.ses,  p!’!)vi!li!ig  a!l!liti!)ncil 
iletail  ab!)i!t  the  options,  or  bv  ad!li!ig  !)r 
substituti!ig  a])pli!:able  l!)ss  !nitigati!)n 
options  Ibr  opti!)n.s  !i!)t  !’ej)!’e.s!;!ite!l  in 
tln;.se  !n!)!l!;l  !:lau.se.s,  ])!’!)vi!le!l  the 
i!if!)!’!nati!)n  !lis!;l!)S!;!j  is  a!;!:i!rate  a!nl 
!:l!;a!’  an!l  !:on.spi!;i!ou.s. 
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8.  Moch^l  MS-4(C}.  Tluise  luoclel 
clauses  illustrate  how  a  servicer  may 
provide  contact  inlbrmatioii  for  housing 
counselors,  as  re(]uinKl  hv 
S  l()24.89(hK2)(v).  A  servicer  may,  at  its 
oj)tion,  i)rovide  the  Wei)  site  and 


telephone  nnmher  for  either  the 
Iturean’s  or  the  De])artment  of  Housing 
ami  IJrhan  Development’s  housing 
counselors  list,  as  ju'ovided  hy 
paragra])hs  ??  l()24.8‘)(l))(2)(v). 


Dated:  laiiuarv  17.  2013. 

Rii:harfl  (^ordray. 

Director,  iiurcau  oj  Consumer  Finnncial 
Protection. 

IKK  lloi;.  2(n:{-0124H  Filed  2-l-i:»:  4:n)  pml 
BILLING  CODE  4810-AM-P 


FEDERAL  REGISTER 


Vol.  78  Thursday, 

No.  31  February  14,  2013 


Part  III 

Bureau  of  Consumer  Financial  Protection 


12  CFR  Part  1026 

Mortgage  Servicing  Rules  Under  the  Truth  in  Lending  Act  (Regulation  Z); 
Final  Rule 


10902 


Federal  Register / Vol.  78,  No.  81 /Thursday,  February  14,  2()13/Rules  and  Regidatious 


BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12  CFR  Part  1026 

[Docket  No.  CFPB-201 2-0033] 

RIN  3170-AA14 

Mortgage  Servicing  Rules  Under  the 
Truth  in  Lending  Act  (Regulation  Z) 

agency:  Bureau  of  (lonsiiiiKa-  Financial 
Protection. 

ACTION:  Final  ride;  official 
interpretations. 

SUMMARY:  I'he  Bureau  of  (ion.sniner 
Financial  Protection  is  amending 
Regulation  Z.  which  implements  the 
'friith  in  Lending  Act  and  the  official 
interpr(!tation  to  the  regulation,  which 
inter|)rets  the  re(|uirement.s  of 
Regulation  Z.  I’his  final  rule 
implements  provisions  of  the  Dodd- 
Frank  Wall  Street  Reform  and  Consumer 
Protection  Act  regarding  mortgage  loan 
.servicing.  Specifically,  this  final  rule 
implements  Dodd-luank  Act  sections 
addressing  initial  rate  adjustment 
notices  for  adjustable-rate  mortgages, 
periodic  .statements  for  residential 
mortgage  loans.  prom|)t  crediting  of 
mortgage  ])aym{!nts,  and  respon.ses  to 
riupiests  for  payoff  amounts.  This  final 
rule  akso  amends  cnrnmt  rnhjs 
governing  the  scope,  timing,  content, 
and  format  of  disclosures  to  consumers 
uigarding  the  intere.st  rate;  adjustments 
of  their  variahle-rate  transactions, 
(ioncurrentlv  with  tin;  issuance  of  this 
final  rule,  the  Bureau  is  amending 
Regulation  X.  which  contains 
companion  rules  im])lementing 
amendments  to  the  Rcuil  E.state 
Setthiinent  Procedures  Act  of  lt)74. 
DATES:  This  final  rule  is  effective  on 
January  10,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 

R(iguI(ition  Z  (TILA):  Whitney  Patro.ss. 
Attorney;  Marta  Tanenhaus  or  Mitchell 
E.  Hochherg.  Senior  Conn.sels,  Office  of 
Regulations,  at  (202)  48.'i-7700. 

Regulation  X  (RESPA):  Whitney 
Patross,  Attorney:  Jane  Cao,  Terry 
Randall  or  Michael  Scherzer,  Counsels; 
Lisa  Cole  or  Mitchell  E.  Hochherg, 
.S(!nior  Cf)un.sels.  Office  of  Regulations, 
at  (202)  48.'5-7700. 

SUPPLEMENTARY  INFORMATION: 

1.  Summary  of  the  Final  Rule 

rh(!  Bureau  of  Consumer  I'diiancial 
Protection  (Bureau)  is  amending 
Rcigulation  Z,  which  implements  the 
Truth  in  Lending  Act  (TILA)  and  the 
official  interpretation  to  the  rcigulation 
(the  2018  TILA  Servicing  Final  Rule). 
The  final  rule  implements  provisions  of 
the  Dodd-Frank  Wall  Street  Reform  and 


(ionsumeu'  Prote;etion  Ae:t  reigareling 
mortgage  loan  .servietng. '  Sjjeetfically, 
this  final  rule  im])leme!nts  Dodd-Frank 
Act  .sections  aelelre:ssing  initied  intere:st 
rate  ;ieljustme;nt  netie:e;s  for  iieljnstahlc!- 
rate  mortgeiges  (ARMs),  periodic; 
statememts  for  rcisiclential  mortgage! 
loans,  prompt  c:recliting  of  mortgage 
payments,  and  rcispon.scis  to  recinests  for 
])ayoff  amounts.  Tliis  final  rule  also 
amciiuls  c;nrrent  rules  governing  thc! 
sc:o])e.  timing,  content,  and  format  of 
disclosures  to  c:onsumers  c)c;c:asic)necl  hy 
the  interc!st  rate  acljn.stmc!nts  of  their 
variahle-rate  tran.sac;tic)ns.  (]c)nc;urrc!ntly 
with  the  issuance  of  this  final  ride,  the 
Bnrcian  is  amending  Regulation  X, 
whic;h  c:ontains  c:om])anic)n  rnlc:s 
implementing  amendments  to  the  Real 
Estate!  Settlement  Proi:ednre!s  Act  of 
l‘)74  (the  2018  RESPA  Se!rviclng  Final 
Rule). 

On  August  10.  2012.  the  Bureau 
issncKl  jiropo.seel  rules  that  woidd  have! 
amendeul  Re!gulatie)n  X,  whie;h 
iinjilements  RESPA,-  as  well  as 
Re!gnlatie)n  Z.  whie;h  im|)le!ments  TILA,  * 
re!gcireling  mortg:ige  servie:ing 
reuinirements.  '  The!  Proposeul  Servicing 
Rule!.s  ])roj)o.seel  to  imple!me!nt  the  Dodd- 
Frank  Act  ame!nehne!nts  to  TILA  and 
RESPA  with  re!spe!e:t  to.  among  other 
things,  pe!rie)die:  mortgiige  stateanents, 
elisclosnreis  for  ARMs,  iiroinjit  e:re!eliting 
of  mortgage  loan  payments,  reuiue.sts  for 
mortgage  loan  jiayoff  stiitements,  error 
re!se)lution,  informiition  reupiests,  ;mel 
])re)te!e;tions  relating  to  fe)re:e!-place!el 
insurane:e!.  In  the  2012  RESPA  Servieiing 
Pre)|)osal,  the  BiircHm  also  ])ro|)e)sed  to 
use  its  authority  to  adopt  reupiirements 
relating  to  sea  vicer  pe)lie:ii!S  iind 
])roceelure!s,  early  intervention  with 
delineinent  hea  rowers.  continuity  of 
contae:t.  and  pre)ce!dnre!s  for  ewaluating 
and  responding  to  lo.ss  mitigation 

'  I'ulilie:  l.inv  1 11-2():C  124  .Still.  i:t7li  (2010). 

-  Press  Keliiiise.  U..S.  (;oiisimu!r  Fin.  I’rol. 
liiireiui.  Consiiincr  Fiiuincidl  Proidction  HiiriHiii 
Proposes  liiilds  to  Protect  Morlgcii’i^  Horronvrs  (Ati^. 
10.  2012)  iiviiiliilili!  ill  lillp://\v\\  \v.(:onsinudrlin(inc(!. 
ffin/pri^ssitrlrdsi^s/consiinicr-liiuiniicil-prolaclion- 
l>divdd-prdpdS(‘!i-rdli‘!i-ld-pr<)i(‘(:t-iuoiipi}’d- 
hdirowdis/.  Till!  priiposiil  wiis  piililislieil  in  llio 
Fiiiliiriil  Reigisli!!' on  .Si!|iliMnl)iir  17.  2012.  77  FR 
.'17200  (.Sepl.  17  2012)  (2012  KFSI’A  .Siirviciii" 
I’ropiisiil). 

’  .SVii!  I’rtiss  Riiliiiisti.  II. .S.  (;(insunii!r  I'in.  I’rol. 
Itiiroiin.  Consintidi  Pinddcidl  PrutdcUod  ifdrcdd 
Proptisds  Pdlds  Id  l^rotfcl  \U>rP^dp,d  Ponodi'is 
(.•\neiisl  10.  2012)  iiviiiliililii  ill  hllp://\vi\  \v.<:onstmun' 
lid<dii:(-.<’dv/prdssrclddscs/i:dnsdiddr-lin(duddl- 
protd(iidn-hidi‘dd-prdpdSds-rdl(rs-ld-i)rdlc(l- 
niorP^d'id-horroivdi's/.  I  liis  proposiil  wiis  iilso 
pnhlislioil  in  tlie  Feileiriil  Reigisleir  on  .Seploinlmr  17. 
2012.  77  FK  ,')7:illi  (.Sept.  17.  2012)  (2012  TII.A 
.Servieiii"  I’roposiil;  iinil.  toeellier  willi  llui  2012 
KFSI’A  .Serviein*;  l’ro|iosiil.  Ilie  I’ropo.seil  .Servioiii" 
Rules). 

llie  201  :i  Rl'i.Sl’A  .Servicing  Fiiiiil  Rule  and  llie 
201:1 1  II.,\  .Servicing  Fiiiiil  Rule  are  referred  to 
colleclivelv  as  llie  F'iiiiil  Servicing  Rules. 


ajiplicatioiis.'’  The  propo.sals  .sought  to 
aelilress  funilaniental  problems  that 
nnderlie  many  eionsnmer  eiomplaints 
and  reeient  regnlatorv  and  enfore:enient 
aeitions.  as  set  forth  in  more  detail 
below. 

The  Bureau  is  finalizing  the  Proposed 
.Servieiing  Rules  with  respee;!  to  nine 
major  topieis.  as  siimmarized  below,  as 
well  as  eierlain  technie:al  and 
.streamlining  amendments.  The  goals  of 
the  Final  Servie:ing  Rides  are  to  provide 
heller  disclosure  to  cionsnmers  of  their 
mortgage  loan  obligations  and  to  better 
inform  consmners  of,  and  a.ssist 
iionsnmers  with,  options  that  may  he 
available  for  consumers  having 
diffieiiilty  with  their  mortgage  loan 
obligations.  The  amendments  also 
address  criticial  servic.er  jiractiiies 
relating  to.  among  other  things, 
eiorrecting  errors,  imposing  charges  for 
fore:e-plae;ed  insiiraneie,  eireeliting 
mortgage  loan  payments,  .mil  jirovieling 
payoff  statements.  The  Bureau's  final 
rules  are  set  forth  in  two  sejiarate 
notieies  heiian.se  some  provisions 
implement  reniiirements  that  Congreiss 
imiiosed  under  TILA  while  other 
provisions  imiilement  reeinirements 
(iongress  imposed  nneler  RE.SPA.'‘ 

A.  Major  Topics  in  the  Pinal  Servicing 
Rales 

I .  Periodic  hilling  statements  (2013 
TILA  Servicing  Pinal  Rule),  (iriulitors, 
assigneies.  and  servieiers  must  provide  ;i 
lierioelii;  statement  for  eae;h  hilling  cycle 
eiontiiining.  among  other  things, 
information  on  jiiiyments  ciurrenitly  due 
and  previously  made,  fees  imjio.sed, 
transae:tion  activity,  applieiation  of  past 
payments.  i;ontae;t  information  for  the 
servieier  and  housing  eioimselors.  and. 
where  ajiplieiahle,  information  regarding 
delincjnencies.  These  statements  must 
mee!t  the  timing,  form,  and  content 
requirements  provided  in  the  rule.  The 
ride  eiontains  .sample  forms  that  may  he 
used.  The  periodic:  statement 
re!e|uireme!nt  geiuirally  does  not  applv  to 
fixed-rate  loans  if  the  .servicer  provides 
a  e:onjie)n  hook,  so  long  as  the  e:e)upe)n 
hook  eiontains  e;ertain  information 
spe!e:ified  in  the  rule  and  e:ertain  other 
information  sjiee.ifieel  in  the  rule  is 

'■  F’or  case  iif  discu.ssiun.  Ihis  iiulicu  uses  llic  lui  iii 
"iliscriiliuiiarx  ruliiuiakin^s  "  Id  refer  lo  a  sel  of 
re”ulali()us  iiupleiu(!nletl  usiii”  llie  Hureau's 
aiilliorilies  under  seclion  li(j).  Ii(k)(  I  )(F).  or  ni|a)  of 
RFSl’A  lo  expand  re(|uiremeuls  lieyond  lliose 
explicil  in  RFkSl’.A.  Tlii!  "discrelionarv  ruleinakin<>s" 
include  retpiireinenls  relalin^  lo  servicer  jiolicies 
and  prociulnriis.  earlv  inlervenlion  willi  diiliniiuenl 
liorrowers.  conliuuilv  of  coulacl.  and  procedures  for 
evalualing  and  res|)onding  lo  loss  iniligalion 
applicalions.  as  sel  forlli  in  1)1}  11)24. :iK-1l)24.4 1 . 

''Nolellial  'I'll.A  and  RIvSt’A  dilfer  in  iheir 
lerniinologv.  Whereas  Regulalion  /,  generallv  refers 
lo  ■■consuniiirs"  and  ’'criidilors."  Regulalion  X 
genirrallv  refers  lo  "borrowers"  and  "lenders." 
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made  available  to  the  consumer.  The 
rule  al.so  includes  an  exemption  for 
small  servicers  as  discussed  Indow. 

2.  Inlaivst  Kite  (Kljiistnient  notices 
(2012  Til. A  Servicing  Final  Ihile). 
(inulitors.  assignees,  and  .sin  viccns  must 
provide  a  consumer  whose  mortgage  has 
an  adjustable  rate  with  a  notice;  lM;tween 
210  and  240  days  i)rior  to  the  lir.st 
payment  dm;  alter  the  rate  lir.st  adjusts. 
This  notice  may  contain  an  e.stimate;  of 
the  new  rate  and  new  i)aym(;nt. 

(Teditors.  assignees,  and  servic(;rs  also 
nui.st  j)rovide  a  notice  between  (iO  and 
120  days  before  ])ayment  at  a  new  l(;vel 
is  due  when  a  rate  adjnstm(;nt  causes 
the  |)ayment  to  change.  The  current 
annual  notice  that  must  he  provided  for 
ARMs  for  which  the  interest  rate,  but 
not  the  i)ayment.  has  chang(;d  over  the 
cour.se  of  the  year  is  no  long(;r  r(;(]uired. 
The  rule  contains  model  and  samj)le 
forms  that  .servicers  mav  u.se. 

3.  Prompt  fuiynient  crediting  and 
payof  f  statements  (2013  TILA  Servicing 
Final  Hale).  Servit;ers  imi.st  promptly 
credit  periodic  payimaits  from 
l)orrow(;rs  as  of  tin;  day  of  r(;cei])t.  A 
p(;riodic  payment  consists  of  j)rincipal, 
inti;rest,  and  escrow  (if  apj)licahle).  If  a 
servicer  r(;ceive.s  a  payment  that  is  less 
than  the  amount  due  for  a  i)(;riodic 
payment,  the  ])a\  inent  mav  ht;  h(;ld  in 

a  suspense  account.  When  the  amount 
in  the  snspiaise  account  cov(;rs  a 
p(;riodic  paymi;nt.  the  .s(;rvicer  must 
apply  the  funds  to  the  consumer's 
account.  In  addition,  caeditors. 
assign(;es.  and  servicers  must  provide  an 
accurate  payoff  balance  to  a  consmn(;r 
no  later  than  seven  business  days  after 
receij)t  of  a  written  re(]U(;st  from  the 
consnim;!’  for  such  information. 

4.  Force-placed  insnrance  (2013 
IIFSPA  Sen  icing  Final  Rale).  S(;r\’icers 
are  j)rohibited  from  charging  a  borrower 
for  force-placed  insnrance  cov(;ragi; 
unle.ss  the  servicer  has  a  rea.sonahle 
basis  to  l)i;lieve  the  borrower  has  failed 
to  maintain  hazard  insurance,  as 
n;(|uired  by  the  loan  agreement,  and  has 
provid(;d  re(juir(;d  notices.  An  initial 
notice  must  Im;  sent  to  tin;  borrow(;r  at 
least  4.'i  days  lH;fore  charging  the 
l)orrow(;r  for  force-placed  insurance 
coverage;,  and  a  second  r(;minder  notice; 
must  be;  se;nt  ne)  e;arlie;r  than  30  elays 
after  the;  first  ne)tie;e;.  The;  rule  e:e)ntains 
me)ele;l  fennis  that  .se;rvie;e:rs  mav  use;.  If 

a  l)e)rre)we;r  pre)viele;s  pre)e)f  e)f  hazarel 
insurane:e;  e:e)ve;rage;.  the;  .se;rvie:e;r  must 
e',aue;e;l  any  fe)re:e;-plae:e;el  insurane:e; 
pe)lie:y  anel  refunel  any  iiremiums  |)aiel 
te)r  e)ve;rlapping  pe;rie)els  in  whie;h  the; 
l)e)rre)we;r’s  e;e)ve;rage;  was  in  plae:e;.  The; 
ride;  also  preivieles  that  eliarges  relateel  to 
fe)re:e;-|)hie;e;el  insurane:e;  (either  than  those; 
.snt)je;e;t  tei  State  re;gulation  as  the; 
l)nsine;ss  eif  insurane:e  or  authorize;el  by 


Fe;ele;ral  law  feir  fleieiel  insurane:e;)  must  he; 
feir  a  se;rvie:e;  that  was  ae:tnallv  pe;rfe)rme;el 
anel  must  hear  a  re;a.se)nal)le;  re;latie)nship 
te)  the;  se;rvie:e;r's  e:e)st  eif  preivieling  the; 
se;rvie:e;.  Where;  the;  l)e)rre)we;r  has  an 
e.seaeiw  ae;e:e)unt  feir  the;  payment  e)f 
hazarel  insurane;e;  pre;miums.  the; 
se;rvie:e;r  is  ineihihiteiel  freim  eihtaining 
fe)re:e;-plae:e;  insnrane;e;  where;  the;  .se;rvie:e;r 
e:an  eiemtinue  the;  heirreiwer’s  home;e)wne;r 
insurane:e;.  even  if  the;  .se;rvie:e;r  neeels  to 
aelvane:e;  fnnels  te;  the;  horre)wi;r’s  e;se:row 
ae:e:e)unt  te;  ele;  sei.  The;  rule  against 
eibtaining  fe)re:e;-])lae:e;el  insuranex;  in 
e:a.se;s  in  whie:h  hazarel  insuranex;  may  be; 
maintaine;el  threiugh  an  e;.se:re)W  aexxiunt 
exeanjits  small  se;rviex;rs,  as  eli.seaisseel 
heleiw,  se;  king  as  any  forex;-plae.e;el 
insuranex;  ])ure:haseel  by  the  small 
se;rviex;r  is  le;ss  e;x])eusive;  te)  a  he)ire)wi;r 
than  the;  ame)unt  of  any  elishur.sement 
the  se;rviex;r  wendel  have;  maele;  te) 
maintain  hazarel  insurance;  ex)ve;rage;. 

5.  Error  resoint ion  and  information 
reijaests  (2013  RESPA  Servicing  Final 
Rale).  Se;rviex;rs  are;  re;eiuire;el  te)  me;e;t 
ex;rtain  jneiexielural  re;e|uire;me;nts  feir 
reispemeling  te)  written  infeirmatiein 
re;e|ue;.sts  eir  eximplaints  eif  errors.  The; 
rule;  re;e|uiri;s  .se;rviex;rs  te;  eximply  with 
the;  e;rre)r  re;se)lutie)n  ])re)ex;elure;s  feir 
ex;rtain  liste;el  eneirs  as  w(;ll  as  auv  e;rre)r 
ie;lating  te)  the;  se;rvieang  eif  a  meirtgage 
leian.  .Se;rviex;rs  may  ele;signate;  a  spe;e:ifie; 
aelehe;ss  feir  l)orre)we;rs  te)  use.  Se;rviex;rs 
ge;ne;rally  are;  re;e]uire;el  te)  ae:kue)wle;elge; 
the;  re;e|ue;.st  eir  neitiex;  e)f  error  within  five; 
elavs.  .Se;rviex;rs  al.se)  ge;ne;rallv  are; 
re;e]uire;el  te)  ex)rre;e;t  the;  erre)r  asse;ite;el  by 
the;  t)e)rre)we;r  anel  |)re)viele;  the;  horie)we;r 
written  neitifie.atiein  e)f  the;  ex)rre;e:tie)n,  eir 
te)  ex)nelue:t  an  inve;.stigatie)n  anel  |)ie)viele; 
the;  l)e)rre)we;r  written  ne)tifie;atie)n  that  lU) 
erreir  eiexairreel,  within  30  te;  4.')  elays. 
Further,  within  a  similar  amount  e)f 
time;.  .se;rviex;rs  generally  are;  re;e|uire;el  to 
ae;knowle;elge;  beirreiwer  written  re;e]ue;.sts 
k)!’  infeirmation  anel  either  pieiviek;  the 
infeirmation  eir  explain  why  the; 
informatiein  is  not  available. 

0.  General  servicing  policies, 
procedures,  and  reejnirements  (2013 
RESPA  Servicing  Final  Rale).  Se;rviex;rs 
are;  re;e|uire;el  te)  e;.stal)lish  |)e)lie;ie;s  anel 
pre)ex;elure;s  reiasonahly  ek;signeel  to 
ae:hie;ve;  e)hje;e;tive;s  s|)e;e:ifie;ei  in  the;  rule. 
The;  re;ase)nal)k;ne;ss  e)f  a  se;rviex;r’s 
])e)lie:ie;s  anel  |)re)ex;elure;s  take;s  inte) 
aexx)imt  the;  size;,  sex)])e;,  anel  nature  e)f 
the;  se;rviex;r’s  e)pe;ratie)ns.  Fxampk;s  e)f 
the;  spe;e;ifie;el  e)l)je;e;tive;s  ine:luek; 
aexx;s.siug  anel  preivieling  aexairate;  anel 
time;ly  infeirmatie)!)  te)  he)rre)we;rs. 
inve;ste)rs,  anel  exiurts;  jireiperly 
e;valuating  kiss  mitigatiein  appliexitieins 
in  aexxirelanex;  with  the;  eligibility  rules 
estahlisheel  by  inve;ste)rs;  faealitaling 
e)ve;rsight  eif,  anel  exmijilianex;  by,  se;rviex; 
})re)viek;rs:  faealitating  tran.sfe;r  eif 


infeirmation  during  se;rvie;ing  transfers; 
anel  infeirming  heirreiwers  eif  the; 
availability  of  written  e;rre)r  ie;se)lutie)n 
anel  inibrmatiem  re;eiue;.st  ])re)ex;elure;s.  In 
aeklitiein,  se;rviex;rs  are;  re;e]uiie;el  tei  retain 
r(;ex)rels  re;lating  tei  e;ae:h  meirtgage  kian 
until  erne  ye;ar  afte;r  the;  meirtgage  kian  is 
dise:harge;el  eir  servieang  is  trausfe;rre;el, 
anel  te)  maintain  exirtain  ekieaunents  anel 
infeirmatiem  feir  e;ae:h  mortgage;  kian  in  a 
manne;r  that  enahkis  the;  se;rviex;rs  to 
ex)m])ik;  it  intei  a  .servie:ing  file  within 
five;  elays.  This  see.tiein  inedueles  an 
eixemptieiu  for  small  se;rviex;rs  as 
eliseaisse;el  l)e;k)W.  The;  Bure;au  anel 
])ruek;ntial  re;gulate)rs  will  he;  able  to 
supervi.se;  serviex;rs  within  their 
juri.selie:tie)n  to  assure  exiiujilianex;  with 
the;.se;  ree]uire;me;nts  but  there;  will  neit  he; 
a  private;  right  of  action  tei  enfeirex;  the;.se 
jirovisiems. 

7.  Early  intervention  with  delinquent 
borrowers  (2013  RESPA  Servicing  Final 
Rule).  Se;rviex;rs  must  e;stahlish  eir  make; 
geieiel  faith  effeirts  tei  e;stal)lish  live; 
exmtael  with  heirrowers  by  the;  3(ith  elav 
eif  their  elelinepienew  anel  preimptly 
inform  sue:h  horreiwers,  whe;re 
apj)re)])riate;,  that  kiss  mitigatiein  optieins 
may  he;  available;.  In  aeklitiein.  a  .se;rviex;r 
mu.st  preiviek;  a  lieirreiweir  a  written) 
neitiex;  with  informatiein  about  kiss 
mitigatiein  eijitieins  hv  the;  4.')th  elav  of  a 
liorreiwer’s  ek;line]ue;ne:v.  rhe  rule; 
exintains  meiek;!  language  se;rviex;rs  may 
use;  feir  the;  written  neitiex;.  This  se;e:tie)n 
ine;luete;s  an  e;xe;m])tie)n  feir  small 
.se;rviex;rs  as  elisexis.seel  heleiw. 

8.  Continuity  of  contact  with 
delinquent  borrowers  (2013  RESPA 
Servicing  Final  Rule).  Serviexirs  are; 
re;eiuire;el  to  maintain  rea.sonatik;  peilie:ie;s 
anel  i)ieiex;elure;s  with  ie;spe;e:t  tei 
])rovieling  elelincpient  lieirreiwers  with 
aex.ess  to  ])e;rse)nnel  to  assi.st  them  with 
loss  mitigatiein  eijitions  where; 
applie;al)k;.  The;  peiliedes  anel  |)reiex;elure;s 
must  he  reaseinalily  ik;signeel  to  ensure 
that  a  se;rviex;r  assigns  perseinnel  tei  a 
elelineiuent  borrower  by  the;  time;  a 
serviex;r  preivieles  sue:h  heirreiwer  with 
the;  written  neitiex;  re;e]uire;el  by  the;  early 
inte;rve;ntiein  re;ejuiieme;nts,  hut  in  any 
event,  by  the;  4.'ith  elay  eif  a  heirreiwer’s 
ek;line|ue;ne:y.  The;se;  jierseinnel  shoulel  be; 
aexx;ssitik;  tei  the;  l)oiTowe;r  by  jiheine  tei 
assist  the;  tiorreiwer  in  pursuing  kiss 
mitigatiein  eiptieins,  inedueling  aelvising 
the;  horreiwer  ein  the  status  of  any  loss 
mitigatiein  aiijiHexitiein  anel  appliexihk; 
lime;lines.  The  ]ie;r,se)nne;l  sheiukl  he;  able 
lei  aexx;ss  all  eif  the;  infeirmatiem  jireiviekiel 
by  the;  heirreiwe;!'  to  the;  se;rviex;r  anel 
preiviek;  that  infeirmatiem,  when 
apjireijiriate,  tei  ihei.se;  responsible  feir 
eivaluating  the;  heirreiwer  feir  kiss 
mitigation  eijitieins.  This  se;e:tie)n 
inedueles  an  eixemptiein  feir  small 
serviexirs  as  eliscusseel  below.  The; 
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Bureau  and  the  prudential  regulators 
will  h(!  able  to  supervise  servicers 
within  their  jurisdiction  to  assure 
coiu|)liance  with  these  reciuireiuents  hut 
there  will  not  he  a  ])rivate  right  of  action 
to  enlorc(!  these  provisions. 

!).  Ij()Ss  Miligdtion  Piocddums  (2013 
IlHSPA  Sdn'icing  Final  lUiIa).  S(;r\'ic(!rs 
are  retjuired  to  follow  specified  loss 
mitigation  i)rocedures  for  a  mortgage 
loan  securtul  hy  a  borrower’s  ])rinci])al 
residence.  If  a  borrower  suhmits  an 
application  for  a  loss  mitigation  option, 
the  servicer  is  generally  retpiired  to 
acknowledge  the  receipt  of  the 
application  in  writing  within  five  days 
and  inform  the  borrower  whether  the 
ap])lication  is  com])lete  and,  if  not.  what 
information  is  needed  to  complete  the 
application.  The  servicer  is  retpured  to 
exerci.se  reasonable  diligence  in 
obtaining  documents  and  information  to 
complete  the  ajjplication. 

For  a  complete  loss  mitigation 
apj)lication  received  more  than  37  davs 
before  a  foreclosure  sale,  the  .servicer  is 
retpiinKl  to  evaluate  the  borrower, 
within  30  days,  for  all  lo.ss  mitigation 
options  for  which  the  borrower  may  lx; 
eligible  in  accordance;  with  the 
investor's  (;ligihility  rules,  including 
both  oj)tions  that  enable;  the  borrower  to 
r{;tain  the;  home  (such  as  a  loan 
modification)  and  non-r(;t(;ntion  o])tions 
(such  as  a  short  sale).  S(;rvicers  arc;  frc;c; 
to  follow  "waterfalls”  c;stahlishecl  hv  an 
invccstor  to  determine  eligibility  for 
particadar  lo.ss  mitigation  options.  The 
.service;!’  must  j)rc)vicic;  the;  horrowc;]’  with 
a  written  dc;c;ision,  including  an 
c;xi)lanalion  of  the  rc;asc)ns  for  denying 
the  borrower  for  any  loan  modification 
c)j)tic)n  offered  hy  an  owner  or  assignc;c; 
of  a  mortgage  loan  with  any  injjuts  n.secl 
to  make  a  net  j)rc;sc;nt  value  cailculation 
to  the  extent  suc:h  inputs  were  the  basis 
for  the  denial.  A  borrower  may  appeal 
a  denial  of  a  loan  modific;ation  program 
.so  long  as  the  horrowcer's  c:omple;te  lo.ss 
mitigation  application  is  rec;c;ivc;cl  90 
days  or  more;  hc;fc)rc;  a  sc:heclulecl 
foreclosure  sale. 

The  rule  restricts  “dual  tracking,” 
whc;re  a  sc;rvic:c;r  is  simultaneouslv 
c;valuating  a  c;c)nsumer  for  loan 
mc)clific:ations  or  other  altc;rnativc;.s  at  the 
same  time  that  it  ]}rc;])arc;s  to  forc;c:lo.sc; 
on  the  property.  Spc;c;ific:ally.  the  rule; 
prohibits  a  sc;rvic:c;r  from  making  the 
first  noticx;  or  filing  r(;ciuirc;cl  for  a 
fc)rc;c:lc)surc;  proc;c;.s.s  until  a  mortgage 
loan  ac:c:ount  is  more  than  120  days 
clelincjnent.  Even  if  a  horrowc;]’  is  more 
than  120  clays  clelincjnent.  if  a  borrower 
suhmits  a  c:c)mj)letc;  aj)j)lic’,atic)n  for  a 
lo.ss  mitigation  ojdion  l)c;fc)rc;  a  .sc;rvic:c;r 
has  made  the  first  notice  or  filing 
rc;c]uirc;d  for  a  forex: losu re  jjrocess,  a 
.sc;rvic:er  may  not  start  the  foreclosure; 


})roc:c;.s.s  unlc;.s.s  (1)  the  .service;!'  i!ifc)!’!ns 
the  borrower  that  the  borrower  is  not 
eligible  fc)!’!i!iy  loss  i!iitigatic)!i  c)])tic)n 
(a!ul  a!iy  a])j)e;cil  has  hc;c;!i  c;xhai!stc;cl),  (2) 
cl  borrower  !’c;jc;c:t.s  all  lo.ss  mitigation 
offc;rs.  or  (3)  a  borrower  fails  to  c;c)mj)lv 
with  the  terms  of  a  loss  mitigiition 
o])tic)n  .suc:h  as  a  trial  !nc)clific;atic)n. 

If  a  horrowc;!’  submits  a  c:o!n|)lc;tc! 
a|)j)lic;ation  for  a  loss  mitigiition  ojition 
aftc;!’  the  forcicilosure  |)!’oc;c;.ss  has 
c:c)!n!ne;ncc;cl  hut  more  than  37  clays 
before  a  forciclosurc;  sale,  a  .scirvicer  may 
not  move  for  a  fc)!’c;c:lo.su!’c;  judgment  or 
order  of  .sale;,  or  cioncluct  a  fc)rc;clc),su!’c; 
sale,  until  one  of  the  .same  thrc;c; 
c.’onclitions  has  hc;c;n  .sati.sfic;cl.  In  all  of 
these  situations,  the  .servic;c;!’  is 
ri;s])onsihle  for  jncmijitlv  in.struc:ting 
fc)rc;clo.surc;  c:o!msel  retained  hy  the 
.sc;rvicer  not  to  |3roc:c;c;cl  with  filing  for 
forc;c:lc).surc;  judgment  or  orclc;!’  of  sale,  or 
to  c:oncluct  a  fc)rc;c:losure  sale,  as 
aj)])lic’.ahle. 

This  .sc;c:tion  inc:h!cic;.s  an  exc;m]3tion 
for  small  .servic:c;!’.s  as  clefinc;cl  above. 
However,  ii  small  .servic:c;!’  is  !’c;cjui!’c;cl  to 
c:c)!n])ly  with  two  rc;cjuirc;!nc;nts:  (1)  A 
small  .sc;!’vic:c;!’  niiiy  not  niiikc;  the  first 
notice  or  filing  rc;cj!!irc;cl  for  a  fc)!’c;c;lo.su!’c; 
|)roc;es.s  u!dc;.s.s  ii  borrower  is  more  thiin 
120  days  clc;linc|uc;!it,  iincl  (2)  a  small 
.sc;!’vicc;!’  may  not  |)roc;c;c;cl  to  iorc;c:lc).sn!’c; 
juclg!nc;nt  or  order  of  sale;,  or  conduct  a 
fc)!’c;c;lc).su!’c;  sale,  if  a  borrower  is 
jierforming  jiursuant  to  the  terms  of  <! 
loss  mitigation  ag!’c;emc;nt. 

All  of  the  jn’ovisions  in  the  sc;c:tic)n 
relating  to  lo.ss  mitigation  c:an  he 
c;nfc)!’c:ecl  by  individuals.  Additionally, 
the  Bureau  and  the  jjruclential  rcigulators 
can  also  sujiervi.se  .sc;rvic:c;!’.s  within  their 
ju!’i.sclic:tion  to  a.ssurc;  c:c)m|)lianc:e  with 
these  !’c;c]uire!nents. 

B.  Scopa  of  tha  Final  Sarvicing  Hulas 

The;  Final  Servicing  Rules  have 
somewhat  cliffc;rc;nt  scojies.  with  rc;.s|)c;c;t 
to  the  tyjjes  of  mortgage  loan 
tran.sac:tions  c:ovc;rc;cl  and  the  loans  that 
arc;  exemjjtecl.  With  rc;s])c;c:t  to  the;  2013 
TILA  Sc;!’vic;ing  Final  Rule,  ccirtain 
rc;cjuire!nc;!it.s,  .s|)c;c;ific:ally  the  jierioclic: 
statement  and  ARM  cli.sc:losurc; 
!’c;cini!’c;!nc;nt.s,  only  ajijily  to  c:lc)sc;cl-c;ncl 
mortgage;  loans,  whc;!’c;as  other 
!’c;cjni!’c;!nents,  .sj)c;c;ific:ally  the 
!’(;cjni!’c;mc;nt.s  for  c:!’c;cliting  of  jiiiyments 
and  |)!’C)vicling  jiayoff  statements.  aj)j)ly 
to  both  c)])c;n-c;ncl  and  clo.sed-end 
mortgage;  loans.  Rc;vc;rsc;  mortgage 
tnm.sac’.tions  and  ti!nc;.sharc;  jilans  arc; 
exemjit  from  the  |)c;!’ioclic  statement 
!’c;c]ui!’c;mc;nt.  ARMs  with  terms  of  one 
yc;ar  or  lc;s.s  are  c;xc;m|)t  from  the  ARM 
ciisc;Iosu!’c;  rcicjuirements. 

With  rc;,s|)c;c:t  to  the  2013  RESPA 
Sc;rvic:i!ig  Final  Rule,  certain 
!’c;c|uirc;ment.s  generally  Hpj)Iy  to 


fc;clc;!’ally  rc;latc;cl  mortgage;  loiins  that  arc; 
c:Ic).sc;cl-encl,  with  c:c;!’ti!in  exem])tions  for 
loans  on  j!ro])c;!’ty  of  2.'i  ac:!’c;.s  or  more, 
husinc;.s.s-|)U!’})C).se  loans.  temjKirarv 
financ’.ing,  loans  sc;c:urc;cl  hv  vac:ant  land, 
and  c;c;!’tain  loiin  assunijitions  or 
c;c)nvc;!’.sions.  ()|)c;n-c;!ul  linc;.s  of  crc;clit 
(home  c;c]!!ity  jilans)  arc;  generally 
c;xc;m|)t  from  the  !’c;cjui!’c;mc;nt.s  in  the 
2013  RfkSPA  Servic’.ing  Final  Rule.  The 
gc;ne!’al  .sc;rvic:i!ig  |)c)lic:ic;.s,  ])!’c)c;c;clurc;, 
iincl  rc;c|uirc;mc;nts.  early  intervention, 
Ciontinuity  of  contac:t,  and  loss 
mitigiition  jn’ociedures  jirovisions  arc; 
gc;nerally  iniipjilicahlc;  to  serviciers  of 
reverse  mortgage  transacitions  or  to 
servic:c;rs  of  mortgage  loans  for  whic:h 
the  .sc;!’vicc;r.s  are  akso  cjualified  lenders 
unclc;r  the  Farm  Credit  Ac:t  of  1971. 

In  the  2013  TILA  Servicing  Final 
Rule,  the  Bureau  is  exerc:ising  its 
authority  under  TILA  to  provide  an 
c;xemptic)n  from  the  periodic:  statement 
!’ecjuirc;!nent  for  small  servic:c;!’.s,  clc;finc;cl 
as  .servic;c;r.s  that  .sc;r\'ic:e  .'i.OOO  mortgage; 
loans  or  less  and  only  .sc;rvic:c;  mortgage 
loans  the  .se!’vic:c;!’  or  an  affiliate  owns  or 
originated  (sniiill  .sc;rvic:ers).  In  the  2013 
RESPA  Sc;!’vic:ing  Final  Rule;,  the  Bu!’c;au 
has  elec:tc;cl  not  to  c;xtencl  to  thc;.sc;  small 
.sc;!’vic:c;!’s  most  jirovisions  of  the  Final 
Rule  that  are  not  being  i)!’c)mnigi!tc;cl  to 
i!n])lc;!nc;nt  .sj)ec:ific:  manctiitc;.s  in  the 
Dodd-Frank  Ac;t  hut  are,  in.stc;acl.  hc;ing 
i.ssiied  by  the  Bureau,  in  the;  c;xc;!’c:isc;  of 
its  cli.sc;!’etion.  jjursuant  to  its  general 
!’ulc;making  authority  unde;!’  RESPA.  as 
i!!nc;ncic;cl  hv  the  Dodd-Frank  .'\c:t.  The 
cixemjitions  from  the  cli.sc:rc;tic)ni!!’v 
rulcimakings  inc:lucle  those  relating  to 
general  servic.ing  j)olic:ic;.s,  ])rc)c:c;clurc;,s. 
and  !’c;cjnirc;mc;!it.s:  c;arlv  intcirvention 
with  delincjuent  horrowcirs;  c:c)nti!U!itv 
of  contact:  and  mo.st  of  the  rexjuirements 
for  evaluating  and  resjjonding  to  lo.ss 
mitigation  aj)|)lic:atic)n.s.  Further,  the; 
Bureau  is  not  re.st!’ic:ting  .small  sc;rvic:e!’s 
from  jmrc:ha.sing  forc:e-|jlac;ecl  in.suranc;e 
for  hor!’C)wc;rs  with  c;.sc;row  ac:c;ounts  for 
the  |)avment  of  hazard  in.snranc;c;.  so 
long  as  the  c:c)st  to  the  borrower  of  the 
forc:c;-]!lac:c;cl  in.suranc;c;  ohtaincxl  by  a 
small  servic:c;!’  is  lc;.s.s  than  the  amount 
the;  small  .servic;c;!’  would  he;  rexjuired  to 
disburse  from  the  borrower's  c;sc:!’ow 
ac:c:ount  to  c;nsurc;  that  the  borrower’s 
hazard  in.suranc;c;  |)!’c;!niu!n  c:hargc;.s  wc;rc; 
jiaicl  in  a  timely  manne;!’.  Small  servic.ers 
arc;  rexjuired  to  c:o!nj)ly  with  limitcxl  loss 
mitigiition  jn’c)c;ech!!’c;  rcxjuirciments. 
The.sc;  inc:h!clc;  (1)  ii  jjrohihition  on 
making  the  fir.st  nc)tic:e  or  filing  rexjuired 
for  a  fc)!’c;c:losu!’c;  j)roc:c;.ss  unlciss  a 
borrower  is  more  than  120  clays 
dcilincjuent  and  (2)  <i  jirohihition  on 
making  the  fir.st  nc)tic;e  or  filing  or 
moving  for  forc;c:lc).surc;  judgment  or 
order  of  sale,  or  conduc.ting  a 
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foreclosure  sale,  when  a  borrower  is 
IMMformiug  pursuant  to  the  terms  ot  a 
loss  mitigation  agremmait.  The 
(!\em])tions  a])pli(:at)le  to  small  sca'vicias 
in  the  2013  TlhA  Servicing  Rule  and  the 
2013  RI'iSPA  SiM  vicing  Rule  are  also 
being  ext(;nd(!(l  tt)  Housing  Mnance 
Agmicies,  without  regard  to  the  luimlxir 
ol  inortgag(!  loans  serviced  by  any  such 
agency,  and  th(!se  agencies  an;  included 
within  the  definition  of  small  s(!rvic«!r. 

II.  Hackground 

A.  ()\’(nTi(f\\’  ol  the  Moi1}’(i^e  Seivioiii}’ 
Morkel  and  Market  Failures 

The  mortgage  market  is  the  singh; 
largest  market  for  consmmM' financial 
|)rodncts  and  service's  in  the  United 
States,  with  approximately  SI 0.3  trillion 
in  loans  outstanding."  Mortgage 
servicers  |)lay  a  vital  role  within  the 
broader  market  by  undeataking  tin;  day- 
to-day  management  of  mortgage  loans 
on  behalf  of  lend(;rs  who  hold  the  loans 
in  tluiir  portfolios  or  (wluae  a  loan  has 
hcHMi  securitized)  inv(!stors  who  are 
(Mititled  to  the  loan  preeceeds."  Over  00 
|)(!rcent  of  mortgage  loans  are  serviced 
by  mortgage?  se;rvie:e;rs  fe)r  invejsteers. 

Servie;ers'  ehitie;s  tvpie;allv  ineduele 
billing  be)iTe)wers  leer  ame)nnls  elne, 
e;e)lle!e;ting  anel  eille)e:ating  |)avments. 
maintaining  anel  elisbursing  femels  freem 
e?se;re)w  ae:e:e)nnts.  re!])e)rting  te)  eaeieliteers 

'liisidi!  Mnrlf;.  Fin..  Oiilsldiutin;^  1-4  I’dniilv 

Seciirilifs.  in  2  'I'Ik!  M.irkca 

.Stiilislical  Annuiil  7  (2012).  liiick^round 

on  ehi!  iniirkol  anil  Ilia  roi:(Mil  crisis,  .see  Ilia  2012 
'ril.,\-KFSI’A  I'roposal  availahla  at  htl/):// 
\\\v\\.(:onsnm('rHninu:(‘.;^ov/knii\\i>('l()nm>ii(i\\c' 

(last  accassad  |an.  10.  20i;i). 

“As  of  Inna  2en2.  ap|iro\iinataly  :i(i"(i  of 
outslandina  nioitaa<>a  loans  wara  hald  in  portfolio; 
.a4"ii  of  inorlf>a{;a  loans  wara  ownad  tliroiiah 
inort^a_m;-l)ackad  siMinrilias  issnad  l)v  Fadaral 
National  Mort^a"a  .Association  (Fannia  Maa)  and 
Ilia  Fadaral  Homo  Loan  .Mortaaaa  Corporation 
(Fraddia  Mac).  to>;atliar  rafarrad  to  as  lha 
aovarmnanl-sponsorad  aniarprisas  (CSFs).  as  wall 
as  saenrilias  issnad  iiv  Ilia  Coviirnmanl  National 
Moiij’af’a  .Association  (Cinnia  Maa):  and  10'!ii  of 
loans  wara  ownad  lliron<;li  privala  lalial  niortaa^a- 
liackad  sacurilia.s.  .S7iT'n"//ia;w'n"  tin- Housinii 
Mdikcl  dint  Minimixin"  iMssrs  to  TdX])dyois. 
Uddiinfi  livtorv  the  S.  (ioinin.  on  Honkiny.  Honsinfi 
diut  I  'Hum  Affdirs  (2012)(Tasliniony  of  Hinria 
eaiodmaii.  .AinharsI  .Saenrilias).  availalda  at  http:// 
l>dnkin<’.scndtf.<>()v/pnl>lic/in(li‘x.cfm'.''h'iisi:A<tidn= 
Ilcdriniis.'rfstimonv&Hcdrin;^  //7=.7.V/)i/iifift/-f>4(.t- 
■i'.tHH-Udiii-dtiitSc'.ildh'ttihl-W'itndss  Il)=l)(t(il2fl)r 
~>!l(lil-tSH1-Sticlt- I()H2-t(>-4(k{I  HI.  A  sacurili/.ation 
rasnils  in  tlia  acononiic  saparation  oftlia  la<;al  litia 
to  tlia  nioil^aga  loan  and  a  liaiialicial  intarasi  in  Ilia 
nioii};a^a  loan  olili^ation.  In  a  sacuriti/.ation 
transaction,  a  sacuriti/ation  trust  is  Ilia  ownar  or 
assij>naa  of  a  inor|aaf;a  loan.  .An  invaslor  is  a 
craditor  of  tlia  trust  and  is  antitlad  to  cash  flows 
that  ara  darivad  fiiini  lha  procaads  of  lha  niortfeaf^a 
loans.  In  aaiiaral.  carlain  invaslors  (or  an  insnr(!r 
antitlad  to  act  on  hahalf  of  tha  invaslors)  niav  diraci 
lha  trust  to  taka  action  as  tha  ownar  or  assigiiaa  of 
lha  nioi1aa}>a  loans  for  lha  hanafil  of  lha  iin  aslors 
or  insiirars.  Sm.  (■.»..  Adam  Lavilin  Js  'I’aia  'rwoniay. 
.Mdiluduif  Scn'iciiif’.  28  Yala  ).  on  Ka<’.  1.11  (21)1 1) 
(Lavilin  S  'Fwoniay). 


eir  inve!.sti)r.s.  iinel  pnisning  exilleediem 
iinel  Id.s.s  niitigatiem  iiedivities  (inedneling 
feireiclei.snres  anel  liitm  meidifieiiitiem.s) 
with  rei.speud  tei  elelinepietnt  borreiweir.s. 
Ineletetel,  witheiut  eteelie:iite;el  e:e)ni|)anie;.s  tei 
lietrfeirm  thet.se;  iiedivitiej.s,  it  is 
epiei.slieiiiiible  whe;the:r  it  se;e:e)ndiirv 
niiirke!!  feir  nie)rtg<ige!-hiie:ke*el  seie.nritiets 
wenilel  eixisl  in  this  exninlry.’'  (hven  the? 
iiiitnre)  eif  tlieiir  iie;livitie!.s.  .sejrviexas  eitiii 
iiiive  <1  elireu'.t  <mel  preifeinnel  inipiie;t  em 
beirreiwetrs. 

Mortgiige;  sea  vieMiig  is  iieirieirmeiel  by 
hanks,  thrifts,  e:re!elit  iniiems,  anel  nem- 
licinks  imete;r  ;i  variety  eif  bnsineLss 
meieleils.  hi  seiine  ca.ses,  eaeielitors  .servie:e 
meirigage  leians  thiit  the:y  eirigimite  nr 
])nre:liase  iinel  heild  in  iieirtfeiliei.  Othe?!' 
eaeieliteirs  se?ll  the  eiwneirship  eif  the; 
tmileirlying  meirtgiige;  leian.  but  retain  the; 
meirtgage  se;rvieang  rights  in  eireler  tei 
ri;tiiin  the;  r(;latie)nship  with  the; 
t)()iTi)wi;r.  as  we;ll  its  the;  se;rvitang  fee; 
anel  e)the;r  aneallary  ineaime;.  In  still  either 
eai.ses,  se;rvie:e;r.s  hiive;  nei  reile;  at  <tll  in 
eiriginatiein  eir  leiiin  e)wne;rship,  hul 
ratlie;r  pnrediase  meirtgiige;  .se;rvie:ing 
rights  ein  .se;eanatize;el  leians  eir  iire;  hireiel 
tei  .se;rvie:e;  a  iieirtfeiliei  lemeleir's  leians."’ 

These;  elilferenl  .se;rvitang  stnie:ture;s 
earn  e;re;ate;  eliffieailtie;.s  feir  beii  reiwe;rs  if  a 
.se;rvie;e;r  niiike;.s  mistake;.s,  lails  tei  inveist 
suffieaemt  re;seiure:e;s  in  its  se;rvieang 
eipeiratieins.  eir  iiveiiels  eippeirtimitieis  tei 
weirk  with  heirreiweirs  feir  the;  nintnal 
he;ne;fit  eif  lieith  heirreiwe;rs  iinel  eiwners  eir 
a.ssigne;e;.s  eif  meirtgage;  leiiins.  Althenigh 
the;  meirtgage  seirvieang  inelnslrv  has 
niimereins  ]iartie:ii)ants.  the;  ineln.strv  is 
highly  e;eine;e;ntraletl,  with  the;  five; 
liirge;.st  .se;rvie;e;r.s  se;rvieang 
a]i]iroximate;ly  .'j3  pe;re:e;nt  eif  eintstaneling 
meirtgage  leians  in  this  eaiiintry.' '  Small 
.se;rvie:e;rs  generally  eipeirate  in  elisea'eite 
se;gme;nts  eif  the;  market,  feir  exiim]ile;,  hv 
speieaalizing  in  .se;rvie:ing  elelinepient 
loans,  or  by  .se;rvie:ing  loans  that  the;v 
originate. 

Ceintraeds  betweien  the;  .se;rvie:e;r  anel 
the  meirtgage  leian  owner  speeafv  the; 
rights  anel  re;s]ionsihilitie;.s  eif  e;iie:h  party. 
In  the;  e:onte;xt  eif  .se;curitize;el  leians,  the; 

‘'.Sec.  c.”..  Levitin  K;  'I'womov.  iil  1  1  (".All 
s(!Curitix.idions  iiivolviul  lliird-iiiirly  sorviciJis  *  *  * 
lm|ortgiij;(!  sorviems  provide  the  criliciil  link 
lielweem  mortgage  liorrowers  and  the  .SI’V  and 
KMILS  investors,  and  .servicing  arrangemmils  are  iin 
iiulis|iensal)le  pint  of  seciirili/ation.  "). 

'“.Sci;.  e.g..  IliaiK!  Iv  'I'liompson.  /'orec/os/iig 
MoHilicdtionx:  Hon  Soi  viciT  Incentives  /lisconroge 
hum  SUuUfie.dtidns.  8(i  Wash.  L.  Urn’.  7!i5.  7li;i 
(21)11)  CThompson"). 

' '  See  Top  Jtitt  Mortyn^e  Sen  ieers  in  2llt2.  Inside 
Mortg.  Fin..  .Sept.  28,  2t)12.  at  Lt  (As  of  the  end  of 
till!  fourth  (piarler  of  2t)1 1,  the  lop  five  largest 
servicers  sm  viccid  .S.'i.lili  trillion  of  mortgage  loans). 

'-Filch  Killings.  V.S.  llesiHentinl  onH  Snuill 
Itdlonee  (iommen  idl  .\/oi7gf/ge  Sen  icer  lldtiny 
Criterid.  at  14-1.')  (|im.  Ill ,  201 1).  dVdildhle  dt  http:// 
www.fitchmtinf’s.com.  (aceaiiml  reipiired  to  access 
inforniiition). 


tiontnieds  may  reeinirt;  the  .servie:t;r  to 
h;il€ine:e;  the;  e:om|)e;ting  intere;.sts  eif 
elifferemt  e:la.sse;.s  eif  investeirs  wliem 
heirreiweirs  he;e:ome;  ele;Iineine;nt.  (ietrt.iin 
preivisieins  in  .se;rvie:ing  exintraeds  mav 
limit  the;  .se;rvie:e;r’.s  tihilitv  tei  offe;r 
i:e;rliiin  typeis  of  leitni  moelifie.citieins  tei 
horroweirs.  .Sne:h  eieintnieds  aksei  may 
limit  the;  e.ire:inn.stane:e;s  nneler  whie:h 
owneirs  or  tissigneieis  eif  meii  tgiige  lotins 
can  Inmsfer  se;rvie;ing  rights  tei  a 
elif)e;re;nt  se;rvie:e;r.  Ftirlhe;r.  se;rvit:e;r 
e:on1rae:t.s  geivern  .se;rvie:e;r  re;einire;me;nts 
to  <ielv:me;e;  ]iaynie;nts  tei  eiwneirs  eif 
meirtgcige  leitnis.  iinel  tei  recoil])  aelvances 
iiiaele  by  servicers,  ineilneling  from 
ultimate  re;i:ovt;rit;s  on  lie|nielatt;el 
projierties. 

Uonijien.sation  .strne:tiirt;.s  vary 
.seinie;what  for  leians  heilel  in  portfolio 
anel  se;e:nritize;el  leians,' ’  lint  have;  teneleel 
to  make;  jiiire  meirtgage;  se;rvie:ing  (where; 
the;  se;rvie:e;r  has  no  role;  in  eiriginatiein) 
a  high-veilume;.  low-margin  hnsine.ss. 
.Sue:ii  e;ompe;n.sation  strne:tiire;.s 
ine:e;ntivize;  se;rvie;e;rs  tei  emsnre;  thiit 
investmemt  in  eipeiratieins  e;lo.se;ly  traeTs 
servieieir  expe;e:tatiein.s  eif  elelinejiiemt 
aceximits,  iinel  an  ineaeiase;  in  the;  nnmheir 
eif  eleilineinemt  ae:e:e)unts  a  se;rvie:e;r  innst 
se;rvie:e;  heiyeinel  that  proje;e:te;el  hv  the; 
se;rvie:e;r  striiins  iivailable  seirvie.er 
reiseinreieis.  A  se;rvie:e;r  will  e;xpe;e;t  tei 
reeieiei]!  its  inveislmeint  in  pnreihiising 
meirtgiige;  seirvicing  rights  and  earn  ii 
preifit  primarily  ihreingh  ii  ne;t  se;rvie:ing 
ie;e;  (whie:h  is  tv])ie:allv  expreisseiel  iis  a 
eieinstant  nite;  iis.ses.seiel  on  unpiiiel 
meirtgiige;  biilime:e;.s).  intereist  float  ein 
liayment  aeieieiemts  between  reiceijit  anel 
eiishnrseimeint.  anel  eaeiss-markeiting 
eitheir  preielneds  iinel  serviexis  to 
heirreiwers.  IJneler  this  business  inoelel, 
servicers  ae:t  priniiirilv  as  ])ayment 
e:olle;e:tor.s  ami  proeiessors.  anel  will  have; 
limiteel  ine:e;ntive;s  tei  jirovitle;  either 
e'.iisteinier  seirvieie.  .Serviexirs  greiatly  vary 
in  the  eixteint  tei  whiedi  theiy  inveist  in 

"  ,Al  socuriti/.iilion.  Ihociish  flow  llinl  Wiis  p.irl 
of  iiilorosi  income  is  hilui’Ciitod  holwooii  the  lo:m 
iiiul  the  morlgiigo  servicing  right  (M.SR).  The  M.SK 
represents  the  present  vnliie  of  all  the  cash  flows, 
holh  posilix’e  and  negative,  related  to  servicing  a 
mortgage.  I’rime  M.SKs  are  largelv  created  hv  the 
(I.Sl-i  minimum  servie:ing  fee  nile.  which  is 
calculated  as  2.1  basis  points  (hps)  periimuim.  The 
servicing  fee  rate  is  lypiciilly  paid  to  the  servicer 
monihiv  and  the  monihiv  amount  owed  is 
calculated  h\  innilipiving  the  pro  rata  portion  of  the 
servicing  fee  rale  hy  the  staled  principal  halance  of 
the  mortgage  loan  at  the  |)avmenl  due  date. 
.Accounting  rules  reipiire  that  a  ca|>ilali/.ed  asset  he 
created  if  the  ■'compensation"  for  servicing 
(including  floal/ancillaiy)  exceeds  "adeiinale 
compensation."  For  loans  held  in  portfolio,  there  is 
no  hifnrcalion  of  the  interest  income  from  the  loan. 
The  owner  of  the  loan  simpiv  negotiates  pricing, 
terms,  and  standards  with  the  servicer,  which,  at 
larger  inslilnlions.  is  typically  a  sepaiale  afllliale  or 
snhsidiarv  of  the  owner  of  the  loans.  Keefe.  Ifrnvelle 
K  Woods.  Inc..  I’owerl’oinI  Presentation,  K'/m' 
.\/oi7g(ige  .Matters:  .\lortga‘’e  Sen  icing  Primer  [Apr. 
2012). 
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eiistoiuer  servicu;  intraslruetiire.  For 
(;xain])le,  servicer  staffing  ratios  have 
varied  l)(!t\veen  a])])n)xiniately  100  loans 
))(!r  full-time  employee  to  over  4.000 
loans  per  full  time  emplovee.''* 

,S(;rvic(;rs  are  generallv  not  snl)ject  to 
market  dis(:i])line  from  consumers 
l)(!cau.se  c:onsumers  have  little 
opportunity  to  switch  servicers.  Rather, 
stn  vicxas  com])ete  to  obtain  business 
from  the  owners  of  loams — investors, 
assigiuies.  and  creditor.s — and  thus 
competitive;  ])ressnr(;s  l(;nd  to  drive 
.servicers  to  lower  the  ])rice  of  servicing 
and  scale  their  investment  in  providing 
.service  to  con.snmers  accordinglv. 

Servicers  also  (;arn  n;\'enue  from  fees 
assessed  on  borrowers,  including  fees 
on  late  payments,  fees  for  obtaining 
force-])laced  insurance,  and  fees  for 
.services,  such  as  r(;.si)onding  to 
t(;lephon(;  incjuiries,  processing 
telephone  payments,  and  providing 
payoff  statements. '■'*  As  a  result, 
.servicers  have  an  incentive  to  look  for 
o])portnnitie.s  to  impose  fees  on 
borrowers  to  eidiance  revenues. 

These  attributes  of  the  servicing 
market  created  ])rot)lems  for  c(;rtain 
borrowers  ev(;n  prior  to  the  financial 
crisis.  For  (;xampl(;,  borrowers 
experi(;nced  ])rohlem.s  with  mortgage 
.servicers  ev(;n  during  r(;gional  mortgage 
market  downturns  dial  ])receded  the 
financial  crisis.  Th(;re  is  evidence  that 


"  Kicliiinl  O'liriiMi.  'I'iinc  [or  } 

Morl^.  I. :'()()!).  nl  S').  IikIusIi  v 

piirticipiinls  •■(MKHiillv  in(li(:iil(!(t  lo  ll)(t  liiiriMii  lliiit 
s(!rvi(:(!rs  lar”(!U!{t  a  tiiaii  to  (Miiplovia;  ratio  ot  l.ttDl)- 

t. 2()l)  mortj^asi!  loans  |)or  lull  tiint!  innploviu!  lor 
inort<>a<>(!  loans  that  aro  cumait.  and  ]25 — I.SO 
mortf^aj^o  loans  por  lull  liino  oinplovts!  tor  nioiif^a^o 
loans  llial  an;  doliiuinonl.  Holwoon  HI!I2  and  2tH)tl. 
as  .sorvicors  sou”lit  to  mak(!  tlusir  opiaations  inori! 
(iliiciiait.  loans  s(!rvi(;(!d  pur  lull  limn  oin|)loyiM! 
inensisod  Irom  approxiinatoly  71)1)  loans  in  l‘)!)2  lo 
o\a!r  1 .21)1)  loans  hv  2()l)t).  MicluK;!  A.  .Stof'inan  ol 

ak.  Pivventative  Survicin^i  is  (iaoil  for  Ilusiiwss  iincl 
Affordohh'  Honioonnoi'sltii)  Policy.  IK  Housiii” 

I’ol’y  D(!l)alo  24.'),  274  (201)7).  As  an  o\ani|)h!  ot 
cnrriMil  inortf’af’i;  s(!rvi(;in<>  slalllnf’  l(!Vids.  Oewon 
.s(!rvit;(!s  102  inort^aj^o  loans  piir  s(!r\  icinj>  (unplovoo. 
Sc(’  .\lorninf>slar  (attdil  Kaliiif’s.  l.I.C.  Oiiiodlioiial 
disk  Asscssnicnl — Ocmoi  Loon  Scn  icin<>.  l.LC.  at  7 
(2012)  availal)l(!  at  http://\\  \\  \\  .oc\\(oi.coin/docs/ 
Morn  ini’stor-ScpI-^d  1 2.1x1  f 

’’’  .S’co.  Hank  ot.-Xininica.  Morli;aHo  .Sis'vicin'’ 
Foos.  availahh;  at  litlpsd/wwwll.lxinkofinncriro. 
coni/honuxloons/inorlpa^c-sciricinf'-fcos.f’o  (last 
accosscid  |an.  11.  20i:i):  Moiro  ( irodil  Union. 
Morlf’ago  .S(M'vi(:in;4  Foo  .Sclnalnlo.  availahlo  al 
hllp://\\\\n.nu’lr<x:n.or}i/honx'/fiPilrs/sl<dic/ 
do(  iinunUs/.\lorl<’on(!_Scn  icinfi  Pet'  Sclu'dnlc.]xl( 
(last  aciaissotl  )an.  li.  2013):  Acepira  Loan  .Sorvicos. 
Morl”af>(!  l.oan  .Sorvicin^  Fca;  .Schodnio.  availal))(i  al 
ldlp://\\  \vw.(ictinr<ds.coni/foc.schi'dnli'.ldnil  (last 
ao(:(!Ssi!d  |an.  11. 2013);  .Sovori!i”n  Hank.  FAQ — 
U7i(i/  ore  lint  Morl^af’o  l.oan  .Sorvicin^  Foos?. 
availahlo  al  hllps://cnsloinitrsitrvi(  it.soyinrdiinl>onk. 
coni/opp/anstvcrs/dclod/o  id/22/~/\\luil-ar('-thit- 
;nor/»(;»o-/oo/i-.son  /f.7n”-/do.s'’<i.3F(lasl  acoossod  )an. 
11.2013). 

Problems  in  Morlf’oi’e  Sinyirinji  from 
Mollification  lo  Foivciosnre:  lleariw.’s  llefore  the  .S'. 
(lomm.  on  llimkin;.’.  Hons..  &  I  'rhan  Affairs.  1 1  llh 


borrowers  were  subjected  to  inijiroiier 
fees  that  servicers  had  no  reasonable 
basis  to  impose,  improper  force-placed 
insnranct;  jiractices,  and  inijiroper 
foreclosure  and  h:inkrupt(A'  ])ractices.'^ 
When  the  fimmcial  crisis  eru|)ted, 
many  servicers — and  especially  the 
larger  servicers  with  their  scale  business 
inodeks — were  ill-eipiipped  to  handle 
the  high  volumes  of  deliiKjuent 
mortgages,  loan  modification  nupie.sts, 
and  foreclosures  they  were  recjuired  to 
process.  Mortgage  loan  delinc|uency 
rates  nearly  doubled  between  2007  and 
2000  from  5.4  percent  of  first-lien 
mortgage  loans  to  0.4  percent  of  first- 
lien  mortgage  loans."*  Many  servicers 
kicked  the  infrastructure,  trained  staff, 
controls,  and  procedures  needed  to 
manage  effectivelv  the  flood  of 
delin(|uent  mortgages  they  were  forced 
to  handle."'  One  study  of  coni|)lainl.s  to 
the  HOl’E  Hotline  reported  that  over 
half  of  the  coni])laint.s  (27,()(){)  out  of 
48,000)  were  from  borrowers  who  could 
not  rttach  their  servicers  and  obtain 
information  about  the  status  of 
a])])lications  they  had  suhinitted  for 
ojitions  to  avoid  foreclosure.-" 
(Consumer  harm  has  manifested  in 
many  different  aretis.  and  imijor 
servicers  have  entered  into  significant 
settlement  agreements  with  Federal  and 
Stale;  governmentid  authorities.  For 
t;xampl(;.  in  7\])ril  2011,  tlu;  Office  of  the 
(3)ni])troller  of  tin;  (;urn;n(A'  ((XXi)  and 
the  Board  of  (;ov(;rnor.s  of  tin;  F(;deral 
R(;.serv(;  System  (Board),  following  on- 
siti;  reviews  of  for(;clo.sure  proce.ssing  at 
14  federally  regulated  mortgage 
servic(;r.s,  found  significant  deficiencies 
ill  each  of  the  servicers  reviewed.  /\.s  a 
result,  the  (KXi  and  the  Board 
undertook  formal  enkircement  actions 
cigainst  sevei'cil  nicijor  servicers  for 
un.safe  and  unsound  residential 


Odiif’.  .'>3-.')4  (2010)  (slalnnuMil  otThotnas  ).  Millar. 
Iowa  All'y  Can.)  (■■.\li)l(!r  Taslimony").  See  idso. 

Kurt  Ff^gart.  Limiting  Abase  and  Opportunism  l)v 
.\/or/»(iga  Sen  icers.  1.1  lionsing  I’ol'y  OaHala  7.13 
(2004).  available;  at  bllp://ssrn.com/ 
abslracl=imt)f>r>. 

".S'aa  Kiirl  Fggarl.  Limiting  Abase  and 
Opporinnism  by  Mortpaee  Seryicers.  1.1  Housing 
I’oFv  Dabala  7.13  (2004).  availabla  al  blip:// 
ssrn.com/<d>slracl=fi;i2llfl.~)  (collaci ing  castes). 

I  k.S.  Ctuisns  Hnr(;au.  'I’able  I  lt)4:  .l/or/goga 
Orii’inalions  and  I)elin<inem:y  and  Poreclosnri' 
Hales:  IflUII  lo  2010.  in  Tlia  2012  .Statistical  AlesIracI 
of  IIk;  Unil(;(l  .Slali;s.  (2012).  availabla  al  blip:// 
iy\y\v.censns.i>oy/compendia/slal(d)/20l2/lid)les/ 
I2sl  /.')4./«//  (last  acci;ssa(l  |an.  0.  2013). 

''‘.Sac  11. .S.  Dap'l  of  Iba  ■rneasurv.  .Making  OonlacI: 
The  Path  lo  Improying  Mortgage  Indnslry 
(,'omnmnicalion  nilb  Homeowners,  al  3  (2012). 
ayadabie  id  blip:/ /www.lreasnry.goy/inilialiyits/ 
financial-slidtilily/reporls/l)ocnmenls/SP(K:"it20 
Speci(d%20l{eport_Pin<d. pdf  [\i\st  accassied  )an.  0. 
2013). 

-"See  U..S.  Cov'l  Acconniabililv  Oliici;.  CA()-10- 
034.  Tronl)led  Asset  Helief  Program:  Farther 
Actions  FJeeded  To  Fnlly  and  Fiinilably  Implement 
Foreclosure  .Mitigation  Progmms.  al  1.1  (2oio). 


mortgage  loan  servicing  practices.*^' 
These  enforcement  atXions  generallv 
focused  on  jiractices  relating  to  (1)  filing 
of  foreclosure  documents  without,  for 
example,  jiroper  affidavits  or 
notiirizations;  (2)  failing  to  alwavs 
(insure  that  loan  documents  were 
pro|)erly  endorsed  or  a.ssigned  and.  if 
nece.ssary.  in  the  po.ssession  of  the 
ai)])ropriate  party  at  the  aiiprojiriate 
time:  (3)  failing  to  devote  sufficient 
financial,  staffing,  and  managerial 
resources  to  ensure  proper 
administration  of  foreclosure  proces.ses; 
(4)  failing  to  devote  adequate  oversight, 
internal  controls,  policies  and 
jirocedures.  compliance  risk 
management,  internal  audit,  third-partv 
management,  and  training  to  foreclosure 
processes;  and  (5)  failing  to  over.see 
sufficiently  outside  counsel  and  other 
third-party  jiroviders  handling 
foreclosure-related  services. -- 
Other  investigations  of  servicers  have 
found  similar  problems.  For  example, 
the  Government  Accountability  Office 
(GAO)  has  found  pervasive  problems  in 
broad  segments  of  the  mortgage 
servicing  industry  im|)acting  delinquent 
borrowers,  such  as  servicers  who  h;ive 
misled,  or  failed  to  connnnnicatt;  with. 
l)orrow(;rs.  lost  or  mishandled  horrow(;r- 
provided  documents  supporting  loan 
modification  r(;(|U(;.st.s.  and  generallv 
provided  inad(;(]uat(;  .service  to 
d(;lin(iuent  borrowers.  It  has  l)(;en 
recognized  in  lns])(;ctor  General  reports, 
and  the  Bun;au  has  learn(;d  from 
outr(;ach  with  mortgage  investors,  thiit 
servicers  may  he  acting  to  maximizt; 
their  self-int(;r(;st.s  in  the  handling  of 
delinquent  borrowers,  rather  than  the 
inter(;st.s  of  owners  or  a.ssignees  of 
mortgage  loans.--* 


-'  I’russ  Kuloa.su.  Ollicu  of  tin;  C()m|)trc)ll(;i'  ol  tlio 
Curri;n(:y.  \K  201 1-47.  (XXI  Takes  FnforcemenI 
Action  Against  Fight  Seryicers  for  I  'nsafe  and 
I  ’n.sonnd  Foreclosure  Pniclices  (.Apr.  Cl.  201 1). 
availabli:  al  hltp://www.occ.goy/news-issnances/ 
new.s-releases/20t  I / nr-ixc-2o i  1-47 .bind:  Press 
Ki‘li;as(;.  Fi;d.  Reserve  Hd..  Federal  lleserye  Issnes 
Fn  forcemenI  Actions  Helated  lo  Deficient  Practices 
in  llesidenlial  Mortgage  Loan  Seryicing  (April  13. 
2011)  (■■Ft!d  Pi  ess  Release"),  availabli;  al  blip:// 
ivinv.  federidreseive.goy/newseyenis/press/ 
enforcemenl/201 104 IHa.Idm.  hi  addition  lo 
enror(:(;nienl  actions  against  major  servi(:(;rs.  Federal 
af’encies  liave  also  undertaken  lonnal  enlorcianeni 
actions  against  major  service  providers  to  mortgage 
siirvicers. 

--  Press  Rel(;ase.  Federal  Reserve  Hd..  Federid 
Itesen  e  Issnes  Fnforcement  .M  lions  Helated  to 
Deficient  Pim:tices  in  Hi'sidenliid  .Mortgage  Loan 
Si'n  icing  (.April  13.  201 1 ).  available  al  http:// 
www.federidresene.goy/newst  'yents/intiss/ 
enforcemenl/201  l041Ha.blm.  None  ol  the  servicers 
admitted  or  denied  tlu;  ()( id's  or  Federal  Reserve; 
Hoard's  lindings. 

-'See.  e.g..  )ody  .Sbenn.  PLM(X):  This  is  who's 
actnally  going  lo  be  pimisbed  by  the  mortgage  fraud 
settlement.  Hloomberg  News.  Februarv  10.  2012:  cf.. 
OITice  ol  ln.sp(;ctor  Cen..  Fed.  lions.  Fin.  Agenev. 
Fyabmtion  of  FHFA  's  Oytnsigbl  ofFtmnie  Mae's 
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The  mortgage  .servicing  industrv. 
however,  is  not  inonolitliic.  Some 
s(!rvicers  provide  high  levels  ol 
customer  service.  Some  of  these 
servicers  an;  compensated  hy  investors 
in  a  way  that  incentivizes  them  to 
j)rovide  this  level  of  service  in  order  to 
oj)timizj!  inve.stor  outcomes.-'*  Other 
servicers  j)rovi(le  high  hivels  of 
customer  service  because  they  are 
.servicing  loans  of  their  own  retail 
customers  within  their  local  community 
or  (in  tlu!  ca.se  of  credit  unions) 
memhership  base.  I'he.se  servicers  s(;ek 
to  jjrovide  other  jH’oducts  aiui  services 
to  consumers — and  to  others  within  the 
commnnity  or  memhership  base — and 
thus  have  an  interest  in  pre.serving  their 
reputations  and  relation.ships  with  their 
consumers.  For  example,  as  di.scussed 
further  below,  small  .servicers  that  the 
Bureau  consulted  as  part  of  a  proce.ss 
recpiired  under  the  Small  Business 
Regulatory  Enfon;ement  Fairne.ss  Act  of 
intHi  (SBRFFA)  d(!scrihed  their 
businesses  as  recpiiring  a  "high  touch" 
model  of  customer  .service  both  to 
ensure  loan  p(;rformance  and  maintain  a 
strong  reputation  in  their  local 
communities.-'* 

]}.  Tlw  Ndtional  M()rt<^(i<’a  Sdttidmcnt 
and  Other  Hef’iilatarv  He(jnirenu;nts 

In  response  to  tin;  unpnicedentiid 
hnanciaf  crisis  and  ])ervasive  ])rohlems 
in  mortgag(!  .servicing,  including  the 
sv.stemic  violation  of  .State;  foreclosure 
laws  by  many  of  the  largest  .servicers. 
.State  and  Federal  njgulators  have 
engaged  in  a  miinher  of  individual 
servicing  related  enforcemient  and 


l'r(insli‘r  (>1  Moilf^d^i-  .S'r/  i  /c/a"  Ilif’hls  train  Hank  of 
Aini-rica  la  Hifih  Tanch  San  ii  iTS.  ;tt  11!  (.Si-pt.  la. 
2012)  (  "MIA  ok;  M.SK  Kopon").  Tlu!  liispccUu 

lor  I-'UI'A  olisorvod  lliiil  "Fiiiinio  Mao  mav 
liavo  liad  (wlial  ono  ol  ils  oxinadivos  d(!S(:ril>t-d  as) 
a  'inisali^niiKMil  of  inlorosts'  with  ils  sorvi(;((rs.  As 
(•iiaraiilor  or  loan  holdor.  I-'annio  Mai?  could  laco 
sionilicanl  losses  from  a  dofault.  Uowovor.  a 
s(!rv  icor  iiarns  onlv  a  fraction  of  a  porcont  of  tin? 
unpaid  balance  of  a  morteaae  it  servicits  and.  Ilius. 
Ilie  fees  derived  from  anv  particular  loan  mav  not — 
al  least  for  the  servicer — provide  ade(|uate  incentive 
lo  underla);e  anytliina  more  than  the  hare  minimum 
ol  efiort  in  ord(!r  to  prevent  a  detault.  't  his  will 
typically  inidudi?  sendin"  out  delin(|uencv  notices 
to  borrowers  who  have  not  made  timelv  pavments. 
teleplionin^  delin(|uent  horrowiirs.  and.  iiltimatelv. 
initialine  lonxdosurc!  proceedings." 

-'■*  For  example.  Fannie  Mae  rewards  servicers  that 
provide  hi"li  levels  ol  customer  service  hv 
compensating  them  through  (1)  base  servicing  fees. 
(2)  incentive  payments  for  mortgage  modifications, 
and  (It)  a  performance  paynuint  based  on  the 
servicer's  success  as  contrastiid  with  that  of  a 
iM-nchmar);  portfolio.  Si-a  FHA  OKi  M.SK  Keporl  al 
12. 

.See  ll.S.  C.onsumer  Fin.  I’rol.  Bureau.  Final 
Ke|Mirt  of  the  .Small  Business  Keview  I’anel  on 
OFI’B's  I’roposids  Under  (lonsideralion  for  Morigagi! 
.Servicing  Kideina).ing  (|un.  1 1. 2012)  (".Small 
Business  Keviisw  I’anel  Keport").  availahli!  at  hllp:// 
\\\v\v.ra<'nlatians.}>av/Uhi<M:innantl'>vlaH:D=('A'Pt]- 
AinA-iH):{:i-i)i)i)2. 


rugulatory  action.s  over  the  la.st  few 
years  and  have  begun  discussions  about 
comprehensive  national  stand.irds. 

For  exatn])le.  the  Fedta'al  government, 
joined  by  4f)  .State;  Attorn(;vs  tl(;neriil.-'’ 
ent(;r(;d  into  settlt;m(;nts  with  tlu; 
nation's  five  largest  servicers  in 
Fehruary  2012  (tin;  National  Mortgage; 
.Se;ttle;nie;nt).-7  fixhihit  A  tet  e;ae:h  etf  the; 
se;ttle;me;nts  is  a  .Settleanent  Term  .She;e;t. 
whif;li  .sets  fetrth  staneiiirels  that  e;ae:h  etf 
the;  five;  largest  se;rvie:e;rs  must  fetlletw  tet 
eietinply  with  the;  te;rms  etf  the; 
settlement.-**  The;  settlement  stanelarels 
e;etntaine;el  in  the;  .Se;ttle;me;nt  Te;rm  .She;e;t 
are  suh-elivieleel  intet  the;  fetlletwing  eight 
e:ate;getrie;s:  (1)  l*’etre;e;letsure;  anel 
hankrujite;y  information  anel 
eleieannentatietn;  (2)  thirel-jjarty  provider 
etve;rsight:  (3)  hiinkrujttcy;  (4)  letss 
mitigation;  (.5)  i)rette;e:tion.s  for  military 
persetnnel;  (0)  re;strie;tietns  on  .setrvicing 
ie;e;s:  (7)  fetre:e;-plae;eel  insuraneie;  anel  (8) 
general  servieier  elutie;s  anel  prethihitions. 

Ajtart  from  the;  Natietiitil  Mortgage; 
.Settlement.  Fe;ele;ral  re;gulatetry  ;ige;ne:ie;s 
have;  akset  issueel  guielanex;  etn  metrtgiige; 
se;rvie:ing  anel  let;m  metelifieiatietns,-” 
e:etnehie:te;el  e:etetrelin;ite;el  re;vie;w.s  etf  the; 
natietn's  large;st  se;rvie:e;rs.  *"  ami  ttikeai 
e!nfetre:e;me;nt  aelions  agiiinst  ineliviehiiil 
e;etm]tanie;s.  *'  Further,  the;  Bure;iiu  <mel 


-'’0).liihomii  oicclod  not  lo  piirlici|iiili!  in  the 
Xiitiomil  Mortgage  .Sett loimmi  and  executed  a 
separate  sitlllemeiil  with  the  servicers  that  are 
parlies  lo  the  National  .Mortgage  .Settlement.  .Sec 
.Stale  of  (tldahoma.  ()).lahoma  Morigagi!  .Settlement 
Fact  .Sheet  (Felt.  (1.  21112).  available  al  hill):// 
\\\v\v.aa}i.ak.iiay/aa<i\vfl).nsl/ll/27:i7aac 
H742lic427tt(i2r>  7th  I  IIOIKIctlaD/SIll.l-:/ 
()klahania’'<i2()Marl<>ai’a"n2llSrlllanwnl"ii 
2lll-AQs.i)rll  [\iiH\  accessed  |an.  1(1.  2(112). 

-'The  National  Mortgage!  .Sell lenient  is  available 
al:  hlli>://\v\viv.nalianahnaii‘in<’asclllain(:nl.catn/. 
'I’lii!  five  s(!rvicers  subject  lo  the  selll(!menl  are  Ban), 
of  .America.  |1’  Morgan  Uliiise.  Wells  Fargo. 
UitiMorIgage.  and  Ally/CMAU. 

-“.See  Aliys,  (ien..  Wilianal  Mai1<ia‘>a  Sclllanuml. 

-‘'.See  Press  Release.  Fed.  Res.  Bd..  Fadaral 
liasan  i-  Hoard  ralaascs  aclian  plans  and 
etigogetnen/  Icllar  la  carracl  dcficiancias  In 
rasidanlial  inarluai’a  loan  san  icinfi  and  faraclasnra 
prai  i'ssinfi  (May  24.  2(112).  avadahln  al  hllp:// 
n\v\v.li‘dcralrcsarva.i>av/naivsa\vnls/prass/ 
anlar(:aniant/2l)12l)r>24a.hlni:  Press  R(!l(!as(!.  Fed. 
Res.  Bd..  I'cdaral  Hasarva  Hoard  ralaasas  aclian 
plans  far  supervised  financial  inslilnlians  la  carreci 
deficiencies  in  residenlial  tiiorlgoge-  loan  sen  icinn 
and  fareclasare  prai:essin<>  (Ve\).  27.  2(112). 
availahle  al  hllp://\v\\  \v.federahvserve.eav/ 
ne\vsevenls/press/i'nfarceinenl/20 1 211227a. him: 
Press  Releasi!.  OHice  of  till!  Uompt roller  of  the 
(iurrency.  (HiC  Takes  HnfarceinenI  Aclian  Aeahtsl 
Field  Seivicers  far  I  ’nsafe  anil  I  ’nsaand 
Faivciasnre  Fraclices  (Apr.  1  It.  201 1 ).  availahle  id 
hllp://iv\v\v.acc.lreas.<iav/neivs-issnances/ne\vs- 
releases/2111 1 /nr-ai:c-2l)I  I -47. hind. 

‘"See  F(!d.  Res.  Bd..  Federal  Hesei\e  Hoard 
rideases  aclian  plans  and  en<>a>>einenl  Idler  la 
carreci  deficiencies  in  residenlial  tiiof/goge  loan 
sen  icin^  and  fareclasare  pracessin<’  (Mav  24. 
2012).  availahle  al  hUp:/ /www.federalresen'e.eav/ 
neivsevenls/press/enfarceinenl/2l> 1 207)2411. him. 

"  See  Pr(!SS  Release.  Fed.  Res.  Bd..  Federal 
Reserve  Board  releases  aclian  /t/oii.s  and 
eneaeemenl  Idler  la  carreci  deficiencies  in 


other  Fetdetral  iigonciets  heive;  hoetn 
(tngiignd  .since  .spring  201 1  in  inlormol 
di.scnssions  cihout  the;  itotential 
ei(;ve;l(ijtm(;nt  of  mitional  mortgage 
s(;rvicing  standareks  through  interagency 
re;gulations  iind  guidance. 

Servicers  are;  e:urr(;ntly  reepiired  to 
navigiite  overlapping  r(;(]nire;m(;nts 
governing  the;ir  s(;rvicing 
re;speinsihilitie;s.  S(;rvie:e;rs  must  comply 
with  r(;eiuireme;nts  e;.stahlishe;(l  hy 
owners  or  as.sign(;e;.s  of  mortgage  loans. 
These;  include,  as  applicable.  (1) 
se;ryicing  gui(l(;lin(;.s  reeiuired  by  Fannie; 
Mae,  Fr(;(l(li(;  Mac,  and  Ginnie  Mae:  (2) 
goy(;rnme;nt  insured  program  guidelines 
issued  hy  the;  Federal  Housing 
Administration  (FHA).  Dejiartment  of 
V(;te;rans  Affairs  (YA),  anel  the  Rural 
Housing  Seryice;  (3)  contractual 
agreiements  with  inyestors  (such  as 
pooling  and  seryicing  agreements  and 
snhse;ryicing  contracts);  anel  (4)  hank  or 
institution  policies. 

Serv'icers  are;  also  re;(|uire;(l  to  consider 
the  impact  of  State  and  (;y(;n  local 
r(;gulati(in  on  mortgage;  seryicing. 
Significantly,  New  York,  (California,  and 
()r(;g(in  haye;  all  iidojited  yarying 
st:itutory  or  re;gnlat()ry  r(;strictions  on 
mortgage;  se!ryice;rs.  For  e;xam]d(;,  the; 
Su])e;rint(;n(le;nt  of  Beinks  of  the;  State;  of 
N(;w  York  has  re;]j(;ate;(lly  adojited  short¬ 
term  e;m(;rge;ncy  re;gulations  goyerning 
mortgage;  .se;ryicers  on  a  continuous 
basis  since;  Inly  2010.  *-  Th(;s(; 
r(;gulati()ns  impose;  obligations  on 
se;ryice;rs  with  respect  to.  among  other 
things,  consumer  comiilaints  and 
ineptiries,  stat(;m(;nts  of  accounts, 
crediting  of  jiayments,  jiayoff  balances, 
and  lo.ss  mitigation  procedures.  *'*  The; 
(California  Homeowner  Bill  of  Rights, 
which  was  e;nact(;(i  in  2012.  im])os(;s 
r(;(inireme;nts  on  seryicers  with  res]f(;ct 
to  (;yaluations  of  borrowers  for  loss 
mitigation  ojitions  before  various 
foiMclosure  documents  may  he;  fil(;d  for 
Galifornia’s  non-judicial  fore;closur(; 


residenlial  marl^a^e  loan  servit:in<i  ami  fareclasare 
pracessin<‘  (Ntay  24.  2012).  in  iiilahli!  at  hllp:// 
wivn.  federal  reseixe.<’av/ne\vsevenls/press/ 
enfarcemenl/201  lldida.him:  Pi(!ss  Ruluasi!.  Fi!d. 
Ri!s.  Bd..  Fcdural  Rusiii  vi!  Board  rehsises  aclian 
plans  far  snpen  ised  financial  inslilnlians  la  carreci 
deficiencies  in  residenlial  marh.’a^e  loan  .seivicini’ 
and  fareclasare  pracessin"  (Fol).  27.  2012).  availahlo 
at  hllp://\v\v\v.federalreser\’e.;.^av/ne\vsevenls/press/ 
enfarcemenl/20I20227a.hlm:  Pr(!ss  Roloasc.  Olfici! 

Ill  till!  Uomptioili!i'  of  till!  UuiToncv.  ()(',('.  Takes 
FnfarcemenI  Aclian  A^ainsl  Field  Sen  icers  far 
I  nsafe  and  I  hisannd  l•areclasnre  Fraclices  (Apr. 

12.  201 1).  availahli!  al  hllp://\v\v\v.acc.i>av/ne\vs- 
issnances/ne\vs-releases/20 1 1 /m-acc-201 1-47. hind. 

'-  Now  Yorlv  .Stall!  Ooparlmoiit  of  Fiiianoial 
■Sorvioiw.  INplaiialory  All  lii.stilutioiis  hollor 
(Oolohor  7.  2012).  availahlo  al  hllp:// 
wwiv.dfs.ny.eav/leeal/reenlalians/emereency/ 
hankine/aid  itlll.him  (last  acco.ssod  Doc.  7.  2012). 

“2  N.Y.C.R.R.  419.1  (■/  .SOI/. 
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process. '•*  Further,  Oregon  implemented 
regulations  on  mortgage  servicers  not  to 
engage  in  unfair  or  (lece])tive  conduct 
by:  assessing  fees  for  payiiKmts  made  on 
or  hefort!  a  ])ayment  due  date:  as.sessing 
or  collecting  fees  not  authorized  by  a 
.security  instrument  or  mortgage, 
misnjpre.senting  information  relating  to 
a  loan  modification  or  .set  forth  in  an 
affidavit,  declaration,  or  c)ther  sworn 
statement  detailing  a  l)orrow(!r's  default 
and  the  .servicer’s  right  to  foreclose; 
failing  to  comply  with  certain 
provisions  of  RFSFA:  or  failing  to  deal 
with  a  borrower  in  good  faith.  Further, 
Ma.ssachusetts  has  recently  })ro])o.sed 
new  regulations  to  protect  consumers 
with  re.s])ect  to  mortgage  servicing 
practices,  including  with  res])ect  to  lo.ss 
mitigation  procedures. 

C.  'VILA  and  Ragnhdion  Z 

In  1908,  (longre.ss  enacted  'I'lLA,  15 

D. S.C.  1001  et  sa(].,  based  on  findings 
that  the  informed  use  of  credit  resulting 
from  consumers’  awareness  of  the  cost 
of  cnulit  would  enhance  economic 
stability  and  comp(;tition  among 
consumer  credit  ])rovi(ler.s.  One  of  the 
])urpo.se.s  of  TILA  is  to  ])romote  the 
informed  use  of  consumer  credit  by 
rcMiidring  di.sc:lo.snre.s  about  its  costs  and 
terms.  TlhA  nuiuires  additional 
disclosures  for  loans  secured  by 
consumers’  homes  and  permits 
consumers  to  rescind  certain 
transactions  secnr(Hl  by  their  jnincipal 
(Iwcdlings  when  the  uicjuired  disclosures 
are  not  provided.  Section  l()5(a)  of  TILA 
directs  the  Bureau  (and  formerlv 
directed  the  Board)  to  prescribe 
regulations  to  carry  out  Tll.A’s  purposes 
and  specifically  authorizes  the  Bureau, 
among  othe!r  things,  to  issue  regulations 
that  contain  such  additional 
recpdrements,  classifications, 
differentiations,  or  other  ])rovi.sion.s,  or 
that  ])rovide  for  such  adjustments  and 
excejjtions  for  all  or  any  cla.ss  of 


.Sec  Cal.  Civ.  Codo  S 

'■OAK  i:t7-()2()-(m().").  Notably.  Oivgon  s 
|■(!‘’lllatioll.s  iiiiliallv  iniplianiaitoil  mortj;a»(! 
siM  vicin”  iiHiuieMiuint.s  with  |■l!sp(!(;l  to  optai-oiul 
linos  ot Cnulit  (lionu!  (apiitv  plans)  and.  Inrtlior. 
r(!(|nin!d  sia  vicois  to  ooinplv  with  C.SK  oniddinns 
lor  loan  modilioations.  Orof^on  snspiaidiul  thnso 
roqniiaaiuMits  and  r(!issn(!d  tlu;  rnli!  as  OAK  l.'t7- 
l)2IM)fi()r>  on  till!  basis  that  siuli  snsptnision  was 
n(!(:(!ssarv  to  lacilitato  conipliaiua!.  Sac  In  tin;  inatttn' 
ol:  .Snsp(Mision  ol  (),\K  i:i7-()2()-t)Kl)()  and 
Adoption  ol  OAR  t  :i7-t)2(M)HI).">  (l'’obruarv  1.'). 
21)12),  availablo  at  /i/t/).//innv.o;Y.;i;on;n/o.ori'/ 
W'alisilaAlliichwanIs/ 

Misa",n2()I-:vants'!„2()All(i(:linwnls/()AIV‘n2()i:{7-()2()- 
()H()r>%2(>2%2(nr>'’m2()I2'’n2(lA(:"„2(lSanicin^"n 
2()lliil('s"n2()l(l(>r}4()I  //l.pdl  (]i\A  acocissod  |an.  (i. 
2(U:i). 

"'Si'a  I’rijss  Koloasc!.  Massa(:bns(!tt.s  Uivision  of 
Banks  I’roposns  Now  .Standards  for  Mortgago 
.Sorvicing  (Nov.  8.  2012).  availablo  at  htlf):// 
\\'n'\v.nHiss.i;t>v/(>c(il)r/(locs/(l(>l)/sl(mclards-lc>r-mnrl- 
sar\irin<’2f) 1 2.1x11  [\a>i\  a(:(:(!ss(!d  )an.  fi.  20i:i). 


transactions,  that  in  the  Bureau’s 
judgment  are  necessary  or  proper  to 
effectuate  the  ])ur])ose.s  of  TILA, 
filed itate  compliance  with  TB.A,  or 
])revent  circumvention  or  evasion 
thereof.  .See  15  l)..S.(:.  l()()4(a). 

(General  rulemaking  authority  for 
'LILA  transferred  to  the  Bureau  in  Inly 
2011.  other  than  for  certiiin  motor 
vehicle  doiders  in  accordiince  with 
Dodd-Fnmk  Act  section  1029,  12  l)..S.(;. 
5519.  Bursuant  to  the  Dodd-Frank  Act 
iind  TILA,  as  amended,  the  Bureau 
published  for  jnihlic  comment  an 
interim  final  rule  est.ihlishing  a  new 
Regulation  Z,  12  (IFR  pin  t  1020, 
imiilementing  TILA  (except  with  respect 
to  jiersons  excluded  from  the  Bureau’s 
rulemaking  authority  by  .section  1029  of 
the  Dodd-Frank  Act).  70  FR  79708  (Dec. 
22,  2011).  This  rule  did  not  impose  any 
new  substantive  obligations  hut  did 
make  technical  and  conforming  changes 
to  reflec:t  the  transfer  of  authority  and 
certain  other  chiinges  made  by  the 
Dodd-F'rank  Act.  The  Bureau’s 
Regulation  Z  took  effect  on  December 
30.  2011.  The  Official  Interpretation 
interprets  the  I'eciniremeids  of  the 
regulation  and  provides  guidance  in 
applying  the  rules  to  specific 
tran.sactions.  .See  12  01'’R  |)art  1020, 
.Su])p.  1. 

Prior  to  the  adoption  of  the  Dodd- 
l‘’rank  7\ct.  TILA  set  forth  reepdrements 
on  c:reditor.s  that  were  im])lemente(l  hv 
servicers,  inchidijig  disclosures 
regarding  interest  rate  adjustments  on 
adjustable-rate  mortgage  loans. 
Regulation  Z,  which  implements  TILA. 
was  amended  by  the  Board  to  impose 
certain  limited  requirements  directly  on 
servicers,  such  as  recjuirements  to  credit 
payments  timely  and  ])rovide  jjayoff 
lhalances,  as  well  as  a  prohibition  on 
pyramiding  of  late  fees. 

ARM  rain  adjustment  disclosures.  The 
Board  adopted  the  rule  that  is  current 

1020.20(c)  in  1987,  as  part  of  a  larger 
revision  of  Regulation  Z.:"'  In  2009.  the 
Board  proposed  to  revise  regulations 
govenung  ARM  disclosures  as  ])art  of  a 
larger  revision  of  clo.sed-end  juovisions 
in  Regulation  Z  (2009  Clo.sed-Eiul 
Proposal).  In  that  proi)osal,  the  Board 
said  that,  in  1987,  it  set  the  minimum 
time  for  providing  notice  of  a  rate 
adjustment  at  25  days  before  the  first 
payment  at  the  new  level  is  due  to  track 
the  rules  of  the  (KXl  and  to  ])rovide 
creditors  with  flexibility  in  giving 
adjustment  notices  for  a  variety  of 
ARMs.-*’*  It  akso  noted  that,  as  of  2009, 
neither  the  CXXi  nor  any  other  Federal 


''Saa  12  CI'  K  1  ()2(i.:i(i((:). 

™52  I  K  48(i(>,''>  (Ooc;.  24.  U)H7). 

‘■'74  I'K  4:12:12.  4:i2(><)  (Auk-  2b.  2()0‘))  [cilino  .'12 
I'K  48bb.''),  48bbH  (Dec.  24.  I<)87)). 


financial  institution  sujiervi.sorv  agenev 
had  any  com])rehensive  disclosure 
re{|uirements  for  ARMs.  "’ 

Prompt  crediting’  and  pavaff 
statements.  In  2008  the  Board  published 
a  final  rule  amending  Regulation  Z  to 
establish  new  regulatory  protections  for 
consumers  in  the  residential  mortgage 
market  from  unfair,  abusive,  or 
deceptive  lending  and  .servicing 
jiractices."*'  Among  other  protections, 
this  ride  established  12  ('.FR  220.3(i(c), 
prohibiting  certain  practices  of  servicers 
of  consumer  credit  transactions  .secured 
by  a  consumers  principal  dwelling.  This 
rule  provided  that  no  servicer  shall:  (1) 
F’ail  to  credit  a  consumer’s  periodic 
])ayment  as  of  the  date  received;  (2) 
impose  a  late  fee  or  delin(|uency  charge 
where  the  late  fee  or  deliiupiency  charge 
is  due  only  to  a  consumer’s  failure  to 
include  in  a  current  jiavment  a  late  fee 
or  deliiuiuency  charge  imjjosed  on 
earlier  jiayments:  or  (3)  fail  to  provide 
an  accurate  payoff  statement  within  a 
rea.sonahle  time  of  reipiest. 

D.  The  Dodd-Frank  Act 

The  Dodd-F’rank  Act  impo.ses  certain 
new  re(|uirements  related  to  mortgage 
servicing.  As  set  forth  above,  some  of 
the.se  new  reipnrements  are 
amendments  to  TILA  addres.sed  in  this 
final  ride  and  others  are  amendments  to 
RFiSPA,  addressed  in  the  2013  RF.SPA 
.Servicing  Final  Rule.  .Sections  1418, 
1420.  and  1404  amend  TILA  to  include 
protections  with  respect  to  mortgage 
servicing.  'I’here  are  three  new  mortgage 
.servicing  reepdrements  under  TILA. 

First,  for  clo.sed-end  credit  tran.sactions 
secured  by  a  consumer’s  princijial 
residence,  .section  1418  of  the  Dodd- 
P’rank  Act  adds  a  new  section  128A  to 
'I’lLA.  15  IL.S.C.  1038a.  TILA  section 
128A  states  that,  for  hybrid  ARMs  with 
a  fixed  interest  rate  for  an  introductorv 
|)eriod  that  adjusts  or  resets  to  an 
adjustable  intere.st  rate  at  the  end  of 
such  jieriod,  a  notice  must  he  provided 
six  months  prior  to  the  initial 
adjustment  of  the  interest  rate  for 
clo.sed-end  credit  transactions  secured 
by  a  consumer’s  principal  residence. 
.Section  1418  of  the  Dodd-Frank  Act 
j)ermits  the  Bureau  to  extend  this 
reipiirement  to  ARMs  that  are  not 
hvhrid  ARMs. 

.Second,  .section  1420  of  the  Dodd- 
Frank  Act.  which  adds  section  128(0  tu 
TILA,  reipiires  the  creditor,  a.ssignee.  or 
servicer  of  anv  residential  mortgage  loan 
to  transmit  to  the  consumer,  for  each 
hilling  cvcle,  a  ])eriodic  statement  that 
sets  forth  certain  specified  information 
in  a  con.s|)icuou.s  and  ])rominent 


'"74  I'K  43232.  43272. 

"  73  l-'K  44522  ()ulv  :i().  2008). 
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manner,  l.'i  II.S.C.  1838(0-  I'he  statute 
al.so  gives  the  Bureau  tlie  authority  to 
n!(|uire  additional  content  to  he 
incindiul  in  the  piiriodic  statement.  The 
statute  |)rovide.s  an  exemption  to  the 
|)(;riodic  statement  riKpiiriauent  for 
fixed-rate  loans  where  the  consumer  is 
given  a  coupon  l)ook  containing 
snl)stantially  the  same  information  as 
till!  statement. 

Third,  section  1484  of  tin;  llodd-lM  ank 
Act  adds  sections  12‘)F  and  12‘)(I  to 
TlhA,  wliich  generally  codifies  exi.sting 
Regulation  Z  recpiirements  for  tlie 
prompt  crediting  of  mortgage  j)ayments 
received  hv  servicers  in  connection  with 
consumer  credit  transactions  secunul  hy 
a  consumer's  dwelling  and  recjuirements 
for  a  creditor  or  servicer  to  send 
accurat(;  and  timely  responses  to 
consumer  recpiests  for  payoff  amounts 
for  home  loans,  l.^  II.S.C.  1839f,  1839g. 

,St;ction  1022(h)(1)  of  the  Dodd-Frank 
Act  authorizes  tlie  Bureau  to  prescribe 
rides  “as  may  he  necessarv  or 
approjiriate  to  enahle  the  Bureau  to 
administer  and  carry  out  the  pnrpo.ses 
and  objectives  of  the  Federal  consumer 
financial  laws,  and  to  prevent  evasions 
thereoil.l”  12  II.S.C.  .'i.'il 2(h)(l ).  TlhA 
and  title  X  of  the  Dodd-Frank  Act  are 
Federal  consumer  financial  laws. 
Accordingly,  tin;  Bureau  proposed  to 
exerci.se  its  authority  under  .section 
1022(h)  of  the  Dodd-Frank  Act  to 
jirescrilx!  rules  to  carry  out  the  purposes 
of  TlhA  and  title  X  and  prevent  evasion 
of  tho.se  laws. 

III.  Summary  of  the  Rulemaking 
Proc:ess 

A.  Outrmch  and  Consiinwr  Tasting 

The  Bureau  has  conducted  extensive 
outreach  in  developing  the  Final 
.S(!rvii:ing  Rules.  Prior  to  issuing  the 
Projio.sed  .Servicing  Rules  on  Augu.st  10, 
2012.  Bureau  .staff  met  with  consumers, 
consumijr  advocates,  mortgage  .servicers, 
force-placed  insurance  carriers,  industry 
trade  associations,  other  Federal 
regulatory  agencies,  and  other  interested 
parties  to  discuss  various  aspects  of  the 
statute,  servicing  industry  ojierations, 
and  ixmsumer  harm  im|)acts.  Outreach 
included  meetings  with  numerous 
individual  .servicers  to  understand  their 
operations  and  the  potential  benefits 
ami  burdens  of  the  proposiul  mortgage 
servicing  rules.  As  di.scu.ssed  above  and 
in  connection  with  section  1022  of  the 
Dodd-Frank  Act  below,  tlie  Bureau  has 
also  consulted  with  relevant  Federal 
regulators  both  regarding  the  Bureau's 
.s|)ecific  rules  and  the;  mted  for  and 
potential  contimts  of  national  mortgage 
.servicing  standards  in  general. 

Further,  the  Bureau  solicited  input 
from  small  servicers  through  a  .Small 


Business  Review  Pam;!  (.Small  Business 
Review  Panel)  with  the  (Iliief  (lomisel 
for  Advocacy  of  the  .Small  Business 
Administration  (Advocaev)  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget  (OMB).^-  The  Small  Busine.ss 
Review  Panel’s  findings  and 
recommendations  are  contained  in  the 
.Small  Business  Review  Panel  Reiiort."* ' 
The  Bunum  has  adoptiul 
reconnnendations  provided  hy  the 
participants  on  the  .Small  Bnsine.ss 
Review  Panel  and  includes  below  a 
discussion  of  such  reconnnendations  in 
connection  with  the  ajijilicahle 
re(|uirenient. 

Further,  jirior  to  the  issuing  the 
Propo.sed  .Servicing  Rules  on  August  10. 
2012.  the  Bureau  engaged  KIF  Macro 
(Macro),  a  research  and  consulting  firm 
that  s])ecializes  in  designing  disclosures 
and  consumer  testing,  to  conduct  one- 
on-one  cognitive  interviews  nigarding 
disclosures  connected  with  mortgage 
servicing.  During  the  first  (piarter  of 
2012,  the  Bureau  and  Macro  worked 
closely  to  develop  and  te.st  disclosures 
that  would  .satisfy'  the  reipiireinents  of 
the  Dodd-Frank  Act  and  jirovide 
information  to  consumers  in  a  manner 
that  would  he  nnderstandahh!  and 
useful.  These  di.sclosures  related  the 
ARM  interest  rati;  adjustment  notices 
and  the  |)eriodic  statement  disclosure 
set  forth  in  this  rule  as  well  as  the 
forced-plac(;d  insuranci;  notices  set  forth 
in  the  2013  RF.SPA  .Servicing  Final  Rule. 

Macro  conducted  three  rounds  of  one- 
on-one  cognitive  interviews  with  a  total 
of  31  participants  in  the  Baltimore. 
Maryland  metro  area  (  Tow.son, 
Maryland),  Memphis,  Tennessee,  and 
Los  Angeles,  California.  Partici])ants 
were  all  consumers  who  held  a 
mortgage  loan  and  rejiresented  a  range 
of  ag(;s  and  education  levels.  Efforts 
were  made  to  recruit  a  significant 
nuinher  of  jiarticijiants  who  had  trouble 
making  mortgage  payments  in  the  last 
two  years.  During  the  interviews. 
])articipants  w(;re  shown  disclosure 
forms  for  periodic  statements,  ARM 
interest  rate  adjustment  notices,  and 
force-placed  insurance  notices. 
Participants  wen;  a.sked  specific 

'-'I  li(!  .Siiiiill  Itiisiiui.ss  Kci^iilatorv  I  jilbrcoiiuail 
I'ainicss  Act  (if  HHKi  rc(|uin!s  tin;  ISiircaii  to  coinciic 
a  .Small  Miisimiss  Review  I’aiiel  lielere  |)i()|)(isiiii>  a 
rule  that  mav  have  a  si^iiiilicaul  ecdiuimic  impact 
(111  a  siilistaiitial  mimlier  (if  small  entities.  .See 
I’ulilic  Law  Itl4-I21.  tit.  II.  1  It)  .Stat.  K47.  Hfi?  (IDtKi) 
(as  amended  by  I’lili.  L.  1  1I)-2K.  .sec.  K.i()2  (2007)). 

•' ‘.See  l)..S.  OinsmiKM'  Fin.  I’ret.  liiireau.  Finiil 
/(e/Kir/  of  llu!  Sniiill  llusincss  lli^vicw  PnmA  on 
(ll'PIVs  Proi)os(ils  I  'ndor  (^onsidorolion  for  A/(i;7,';(i!'e 
SoiTicini’  l{iiloinakinf’(]nm',  11.  2012)  (".Small 
Itusiiuiss  Review  I’and  Final  Repurt").  available  at 
IdlpJ/www.consnnwrfinonco.j’ov. 


(|tie.stion.s  to  te.st  their  understanding  of 
the  information  jnesented  in  each  of  the 
disclosures,  how  easily  they  could  find 
y'iirious  jiieces  of  information  pre.setited 
iti  each  of  the  disclosnres,  and  how  they 
would  use  the  information  pre.sented  in 
i;ach  of  the  disclosures.  The  disclosures 
were  revised  iiftitr  each  round  of  testing. 

y\fter  the  Bureau  i.ssued  the  Pro])o.sed 
.Servicing  Rules,  Macro  conducted  a 
fourth  round  of  one-on-one  cognitive 
interviews  with  eight  participants  in 
Philadelphia.  Piinnsylvania.  Again, 
jiarticipants  were  consumers  who  held 
a  mortgage  loan  and  re])resented  a  range 
of  ages  and  education  levels.  During  the 
interviews,  partieijiants  were  a.sked  to 
review  two  different  y'ersions  of  a 
.servicing  transfer  notice  and  early 
intervention  model  clau.ses,  which 
relate  to  requirements  the  Bureau  is 
imjilementing  under  RE.SPA. 

Participants  were  a.sked  specific 
(|ue.stion.s  to  te.st  their  reaction  to  and 
understanding  of  the  content  of  the 
.servicing  transfer  notice  and  the  early 
intervention  model  clau.ses.  This 
process  was  repeated  for  each  of  the  five 
clau.ses  being  tested.  .Specific  findings 
from  the  consumer  testing  are  discussed 
in  detail  throughout  where  relevant. 

One  commenter,  identifying  itself  as  a 
research  organization,  observed  that  tin; 
consumer  te.sting  the  Bureau  has 
conducted  with  respect  to  the  mortgage 
siirvicing  disclosures  follows  the  ])ath  of 
evidence-based  decision-making.  This 
commenter  asserted,  however,  that  the 
Bureau  should  consider  undertaking 
steps  in  evaluating  the  ])ropo.sed  forms, 
including  possibly  undertaking 
additional  te.sting  because  other 
consumer  financial  disclosures, 
including  the  forms  tlie  Bnrean 
projio.sed  with  tlie  2012  TILA-RE.SPA 
I’rojiosal,  have  gone  through  more 
testing.  At  the  same  time,  how'ever,  the 
commenter  observed  that  the  decrea.sed 
level  of  te.sting  might  he  justified  on 
various  grounds,  such  as.  for  exainjile, 
the  fact  that  studies  have  found  tliat 
small  numhers  of  individuals  can 
identify  the  vast  majority  of  usahilitv 
jirohlems,  the  fact  that  the  testing  was 
done  with  jiarticijiants  familiar  with 
mortgages,  and  the  fact  that  the  Bureau 
is  working  on  a  tight  schedule  to 
finalize  rules  hy  january  21, 2013  when 
statutory  jirovisions  would  go  into 
effect. 

The  Bureau  believes  that  the  testing  it 
conducted  is  a|)|)ro])riate.  The  Bureau 
observes  that  the  forms  the  Bureau 
jirojio.sed  as  jiart  of  the  2012  'J’lLA- 

"  1(;F  InI'l.  liic..  Sninmoiy  of  l■indin’>s:  Dosi;^n 
and  Testing  of  Morlf’ogc  Sorvirinf’  Disclosuros  (Aug. 
2(112)  ("Miici'd  Rupdi'l").  ovailtihln  ill  lilljr./i 
m\\\.iVfiiilotions.<’ov/U!do(:nnuintl)vlail:l)=(d-PII- 
2()i2-ii():i:i-()ii(i:i. 
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U.  .n3/K„le.s  „„,,  . . 


R1'..S1^A  Proposiil  coiitaiiiod  significantly 

tliaii  flu:  iorins  finalized  as  part  of  tin* 
ri  ‘'u ni"' ionall  V,  t ho 

1^012  III  A-Rj. SI V\  Rroposa),  wlion 
liiializod,  would  sniistantiallv  chanoo 
coiisinnors’  inortgago  sliopping 
(!X]K;noiu:o:  liy  contrast,  tlio  Final 
Mortgage  Servicing  Rules  are  intended 
to  improve,  hut  not  siihstanfiallv  alter, 
consinners’  exjierience  with  their 
niorlgage  servicers.  These  differences,  in 
tciins  of  level  of  complication  and 
degree  of  change  from  current  practice 
ju.stilv  the  different  levels  of  resources  ’ 
lie  Unrean  allocated  to  the  two  different 
tosting  protects.  Lastly.  Macro’s  findings 
show  that  there  was  notable  consistenev 
across  the  different  rounds  of  testing  in' 
onns  of  particiiiant  comprehension 
ttiat,  in  comhination  with  the  Bureau’s 
oxjiertise  and  knowledge  of  consumer 
mider.standing  and  behavior,  gave  the 
Bureau  confidence  to  relv  on  the  forms 
that  were  developed  and  refined 
lirough  testing  as  a  basis  for  the  model 

Ridl’s  ‘‘^‘■rx'lcing 

I  he  Bureau  further  emjihasizes  that  it 
IS  not  relying  solely  on  the  consumer 
astmg  to  determine  that  any  particular 

<l>sclo.sure  will  he  effective.  The  Bureau 

IS  also  relying  on  its  knowledge  of,  and 
expertise  in,  con.siimer  understanding 
and  behavior  as  well  as  principles  of 
ellective  disclosure  de,si<>n. 


B.  Snuill  Ihisiiiass  Hagulatoix 
Bn/b/remen/  Fairness  Act 

As  reiiuired  by  SBRFFA.  the  Bureau 
convened  a  Small  Business  Review 

anel  to  as.sess  the  impact  of  the 
pojssihle  rules  on  small  servicers  and  to 
liclj)  the  Bureau  determine  to  what 
exhmt  It  may  he  apjnojniale  to  consider 
adjusting  these  standards  for  small 
servicers,  to  the  extent  permitted  bv 
law.  7  bus.  on  April  9.  2012,  the  Bureau 
piovided  Advocaev  with  the  formal 
notification  and  other  information 
required  under  .section  OOOfhKlJ  of  the 
Regulatory  Flexihilitv  Act  (RFA)  to 
exmvene  the  panel. 

In  order  to  obtain  feedback  from  small 
servicers,  the  Bureau,  in  consultation 
with  Advocacy,  identified  five 
cahigories  of  small  entities  that  mav  he 
subject  to  the  propo.sed  rule: 

(.omniercial  hanksAsavings  institutions, 
(.ledit  unions.  non-de|)o,sitorie.s  engaged 
primarily  m  lending  funds  with  real 
estate  as  collateral,  non-dejmsitories 
primarily  engaged  in  loan  .servicing,  and 
ceit.nn  non-jirofit  organizations.  The 
Bureau  in  consultation  with  Advocaev 
selected  Ki  repre.sentatives  to 
pm-licipate  in  the  Small  Business 
Review  Panel  process  from  the 
categories  of  entities  that  may  lie  subject 


ly  to  the  Ihoposed  Servicing  Rules  The 

>n  participants  included  repre.sentalive.s 

roin  each  of  the  categories  identified  hv 
tlu,  Bureiiu  and  comprised  a  diverse  ' 
Hioiij)  of  individuals  with  regard  to 
H(!ograi)hy  and  type  of  locality  [i.c., 
rural  nrhan.  suhurhan.  or  metropolitan 
aiea.s  .  as  de.scrihed  in  chajiter  7  of  the 
Small  Business  Review  Panel  Rejiort 
Oil  Ajn-il  10,  2012,  the  Bureau 

coiivened  the  Small  Bu,sine,s.s  Review 

m  I  anel.  In  order  to  collect  the  advice  and 
leconmiendations  of  Small  Entitv 
Roiiresentatives,  the  Panel  held  an 
outreach  nieeting/teleconference  on 
It  April  24.  2012  (Panel  Outreach 
s  Meeting).  To  help  the  Small  Entitv 

V  Ropreseiitatives  iirepare  for  the  Panel 
Outreach  Meeting,  the  Panel  circulated 
Imefing  materials  that  summarized  the 
proposals  under  consideration  at  that 
tuiie,  jio.sed  discu.ssion  issues,  and 
provided  information  about  the  SBREFA 
process  generally.-^r.  All  ip  .s„,all  entities 
particijiated  in  the  Panel  Outreach 
Meeting  either  in  person  or  hv 
folejihone.  The  Small  Business  Review 
anel  also  jirovided  the  Small  Entitv 
R(!pre.sentative.s  with  an  opportunitv  to 
submit  written  feedback  until  Mav  1 
jJ012.  In  respon.se.  the  Small  Busine.ss 
Ruvunv  1  anel  received  written  feedback 
limn  five  of  the  representatives  *>< 

On  hiiiell  2012,  the  Small  Bu.sine.s.s 
Review  1  anel  .submitted  to  the  Director 
of  the  Bureau  the  written  Small 
Bu.sme.ss  Review  Panel  Report,  which 
includes  the  following:  Background 
iiiforimition  on  the  jnopo.sals  under 
oon.sideration  at  the  time;  information 

on  the  types  of  small  entities  that  would 
1)0  .subject  to  tho.se  jiroimsals  and  on  the 
pai  ♦”’)ponts  who  were  selected  to  advi.se  i 
th(.  Small  Business  Review  Panel-  a 

summary  ofthe  Panel’s  outreach  lo  ; 

Ob  am  the  advice  and  recommendations  ; 
of  tho.se  iiarticijiants:  a  di.scu.ssion  ofthe  1 
(.omments  and  recommendations  ofthe  1 
paiticipants;  and  a  disemssion  of  the  ( 
Small  Bu.sine.s.s  Review  Panel  findings  \ 
focusing  on  the  statutory  elements  f 

r  under  section  (iO.'l  of  the  RFA  'I 

a  ll.S.C.  (i()9(b)(.'5].  ’ 

In  connection  with  i.s.sning  the 
rojm.sed  Servicing  Rules,  the  Bureau  a 
oarefully  considered  the  feedback  from  ii 
the  small  entities  and  the  findings  and  si 
locommendations  in  the  Small  Bu.sine.ss  n 


Review  Panel  Rejiort.  The  section-bv- 
.sei  tion  analyses  for  the  Final  Serviidng 
Rules  dhscuss  this  feedback  and  the 

sjiecific  findings  nnil  re(:onnnm 

the  Smal  Business  Review  lAuiel.  as 
applicable.  1  he  SBREFA  i)roce.s.s 

provideil  the  SinallBu.sine.s.s  Review 

I  <inel  and  the  Bureau  with  an 
opimrtunity  to  identify  and  exjdore 
oi)|)ortunitie.s  to  mitigate  the  biinlen  of 
the  rule  on  small  entities  while 
•K.hieving  the  rule’s  jniriioses.  It  is 
iinjKirtant  to  note,  however,  that  the 
Snndl  Bn.sme.s.s  Revimv  Panel  jnejiared 
1C  Small  Bu.sine.ss  Review  Panel  Rejiort 
at  a  jirelnninary  stage  ofthe  pnmosars 
(lovelo|)inent  and  that  the  reimrl-in 
jJcirticular.  tlu;  fi]uliiif>s  and 

reconimendation.s— should  be 

comsidereil  in  that  light.  Anv  ojitions 

< md  R„|„,rl  f„r  rc<l„„i„j.  Ih,. 
rule  s  regulatory  mijiact  on  small 
entities  were  ex|)re.s.sly  subject  to  further 
consideration,  analysis,  and  data 
collection  by  the  Bureau  to  ensure  that 
the  ojitioiys  identified  were  practicable 
ooen  ‘■»'i«)stent  with 

RIvSPA.  TILA.  the  Dodd-Frank  Act.  and 
tlieir  statutory  jiuriKises. 

C.  Snnwuny  ofthe  Proposed  Servieino 
It  ate 


'  ’  tty  its  Wet) 

i.iloni.I.y  1  ,„ss  KDoii.s,,.  I  I..S.  Consimi,,,  l-in  fn.l  ' 
'■‘"‘"X  'xl  Pralorlion  Hurrau 

(Apr.  a.  2(112).  ovaitahto  at  hit,,  //  ’ 

i''xin(M,t-i,rotntion-lnnvnit-oiU 
<H.c.oss(*(l  )an.  (i,  2013). 

"  OU'Ml  IlMHllKlck  is  illli.fllod  ilS  iippcMldix 
A  to  It.,,  .Sniidl  Uu.snKrss  Ki^vic-rv  t'anol  K„p„r|. 


Tho  2012  TII.A,Sm'kins  I'm,, 
would  have  amended  Regulation  Z  to 
imjilemeni  requirements  relating  to 
iutere.st  rate  adju.stment  di.sclo.sures 
periodic  mortgage  statements,  jiavoff 
statements,  and  |)ronipt  crediting  of 
payments.  The  2012  TILA  Servicing 

current 

??  1020  20(c)  to  revise  the  timeframe  for 

provubngtheARMadjn.stment  notice 
from  the  current  reijuirement  of  between 
2o  and  120  days  before  the  first  ,,avment 
at  a  new  kwel  is  due  to  between  00  and 

h.i\  c  gram  fathered  existing  ARMs  that 
contrac,  lie  able  to  complv 

u  ith  the  new  tuning,  i.e.,  those  with  ' 
look-back  jieriods  ofle.ss  than  4.'5  davs 
I  he  proposed  rule  also  would  have  ' 
required  the  disclosure  reijuireti  bv 

currents  1020.20(c)  to  include  ' 

additional  information.  Such  additional 
information  would  have  included:  (1)  A 
.statement  that  the  consumer’s  interest 
rate  i.s  .scheduled  to  adju.st.  a  .statement 
mat  the  adju.stment  mav  change  the 
niorlgage  jiaynient.  the  time  jieriod  the 
current  interest  rate  has  been  in  effect.' 
and  the  dates  of  the  future  rate 
‘»li‘islnient.s.(2)thedate  when  the  new 
payment  is  due  after  the  adju.stment.  Cl) 
any  interest  rate  or  jiayment  limits;  anv 
nnapjihed  carryover  interest  and  the  ' 
oar  best  dale  it  could  be  ajjjdied,  (4) 
additional  amortization  information  for 
negatively-amortizing  and  interest-onlv 
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loans,  and  (.1)  the  amount  and 
expiration  date  of  any  prepayment 
|)(!nalty. 

'I’lie  propo.s(!cl  rule  would  also  have 
implementcul  section  1418  of  the  Dodd- 
ITank  Act  hy  nupiiring  caeditors. 
assignees,  or  servicers  to  provide;  a  new 
one-time  noticx;  to  consumers  six  to 
seven  months  prie)r  to  the  first  time;  the 
int(;rest  rate  of  their  adjustable-rate 
mortgages  adjicsts.  The  initial  interest 
rate  adjustment  notices  jjrojjosed  in 
§  l()2(i.2()(d)  would  have  included  much 
of  the;  same  information  list(;d  al)e)ve  for 
propo.sed  l()2(i.2(){c).  The  pro])osed 
notice  in  §  l()2().2()(d)  would  have; 
eiise:le)se;el  aelelitie)nal  informatieni. 
inclueling  a  list  of  alternatives 
consumers  may  pursue,  ineduding 
refinancing.  ren(;ge)tiation  e)f  le)an  te;rms. 
|)ayment  fe)rl)t;arane:e.  anel  pre- 
fe)r(;cle)sure;  sales;  ce)ntact  informatie)n 
fe)r  the  apj)roj)riate  .State  he)using 
rmane:e  agency:  anel  infeermation  e)n  he)w 
te)  ace:e;.ss  a  li.st  e)f  ge)ve;rnme;nt-ce;rtifie;el 
e;oun.se;ling  age;ne;ii;s  anel  ])re)grains.  The; 
])re)|)e)se;el  rule;  would  have  incluele;el 
me)ele;l  anel  sample  feerms  ie)r  the; 
re;epiire;ine;nts  in  §  l()2(i.2()(e:)  anel  (el). 

The;  2012  TILA  .Se;rvie;ing  l’re)pe)sal 
further  we)ulel  have;  re;epnre;el  e;re;elite)rs. 
assigne;e;s.  anel  .se;rvie:ers  te;  ])re)viele; 
e:e)n.sume;r.s  with  a  pe;rie)elie:  statement. 

I'lie  pre)j)e).seel  rule;  weeulel  have 
e;st:ihlishe;el  re;eiuire;ine;nts  fe)r  the  timing. 
fe)rm.  e;e)ntent.  anel  laye)ut  e)f  the; 
statement.  The;  pre)i)e)se;el  rule  alse) 
we)ulel  have  inedueleel  sample;  leHins.  The; 
pre)i)e)seel  rule  weenie!  have;  re;(iuired  that 
ce;rtain  re;latt;el  pie;e;e;s  eef  infeji  inatieen 
nni.st  he  gre)upe;el  toge;the;r  een  the 
pe;rie)elic  statement.  Me)re;e)ver.  the 
])re)j)e).se;el  rule;  weenie!  have  clarifieel  how 
peerieeelic  statements  sheeulel  he;  elise:leese;el 
in  particular  situatieens.  For  exain]ele;. 
the;  ]ereepe)se;el  rule  weeulel  have  e:larifie;d 
the  eli.scleesure;  of  jeartial  payments, 
funels  liedd  in  a  .sus]e(;nse  eer  imaiejelied 
funels  account,  and  payments  for 
payme;nt-option  loans.  Further,  the 
pre)peese;d  rule  weeulel  have  re;(]uire;el  that 
elelin(|uent  ceensmneers  re;e:eive  iinjeeertant 
infeermation  in  several  ])lae;t;s  on  the 
peerieeelic  stateement.  sue:h  as  infonnatieen 
reegareling  the  eevierelue;  amount  anel  anv 
fe;e;s  apjelieel  tee  the;  e:eensumer's  ae;e:eeunt. 
Finally,  the  preepeeseel  rules  weeulel  have 
(;xemi)te;el  certain  jereeelue;t.s  and  ,se;rvie:e;rs 
freem  the  jeerieeelie:  statemeent 
re;epnre;ment.  Fixe;el-rate  leeans  with 
c(eu|)e)n  heeeeks  that  meeet  e:e;rtain 
re;epure;ments.  time;share;s,  anel  reverse 
meertgages  weeulel  have;  he;e;n  exempt 
freem  the;  pe;rieeelie;  state;me;nt 
re;ejuire;me;nts.  Furthe;r.  small  se;rvie;e;rs  as 
ele;fine;el  in  the;  preepeeseel  rule;  (that  is. 
.servie:e;rs  that  se;rvie;e;  1. ()()()  meertgage; 
leeans  eer  leess  anel  eenly  se;rvie;e  meertgage 
leeans  that  the  .se;rvie;e;r  eer  an  affiliate; 


eewns  eer  eeriginateel)  weeulel  have;  he;e;n 
exeinjet  freem  the;  pe;rieeelie;  state;me;nt 
re;e]uire;me;nt. 

The;  2012  'I'lhA  .Se;rvie:ing  Freejeeesiil 
weeidel  have;  iinpee.se;el  re;eiuire;me;nts  een 
.se;rvie:e;rs  with  re;spe;e:t  tee  the;  hanelling  eef 
jeartiiil  p<iyme;nts  freem  e:eensume;rs.  The; 
preepeese;el  rule  weeulel  have;  lineiteel  the; 
a]eplie:atieen  eef  the;  e;urre;nt  preempt 
eaeeliting  ]ereevisieen,  eexisting 
S  1020. 3()(e;)(l )(i).  tee  full  e:eentrae;tual 
payments  (as  eejepeeseel  tee  all  pavments). 
The;  preepeeseel  rule;  weeulel  have;  aelele;el  a 
new  jerovisieen.  §  102(e.3(e(e;)(l  )(ii).  tee 
aelelreess  the;  haneling  eef  jeartial  pavnee;nts 
(anything  leess  than  a  full  e;eentrae:tual 
payment).  The;  jereepeeseel  rule;  weeulel 
have;  impleaeienteel  reeeiuirements  een 
seervicers  tee  proviele  payeeff  statemeents, 
with  meeelifie;atieens  relating  tee  the;  .se:eepe; 
anel  timing  eef  the;  reepnreement.  anel  a 
limitatieen  tee  written  re;epie;.sts  feer  payeeff 
statements.  Furthe;r,  the;  preepeeseel  rule; 
weeulel  have;  re;eergiinize;el  the; 
re;eiuire;me;nts  in  ^  1020.30(e:). 

D.  Ovarvinw  ol  th(i  (Joninwnts 

riie  Bureau  re;e:e;ive;el  appreeximatelv 
300  e:eemnee;nts  een  the;  Freepee,se;el 
.Se;rvie:ing  Rules.  The;  e:eennne;nts  e:ame; 
freem  inelivielual  e:eensume;rs.  e;eensmne;r 
aelveee:ate;s.  e:eennnunity  hanks,  large;  hank 
heeleling  e;e)nipanie;s,  .se;e;eenelarv  market 
partie;ipants.  eaeelit  unieens.  neen-hank 
se;rvie:e;rs,  .State;  anel  natieenal  traele; 
asseee;iatieens  feer  finane:ial  institutieens  in 
the;  meertgage;  husine;ss.  leee:al  iinel 
n.itieenal  eieenmnmity  greeipes.  Feeleral 
anel  .State;  re;gulateers,  ae:iiele;mie;s.  anel 
eethers.  (le)mme;nte;rs  ]ereeviele;el  fe;e;elhae:k 
een  all  as]ee;e;ts  eef  the;  Freepeese;el  .Servieang 
Rule;s.  Meest  e:omme;nte;rs  teneleel  tee  feeeais 
een  spe;e;ifie:  as]ee;e:ts  eef  the;  preejeee.sals. 
Ae:e;eerelingly.  in  geaieral.  the;  e;eemments 
are;  elise:us.se;el  heleew  in  the  seee;tieen-hv- 
seeeitieen  analysis. 

The  majority  eef  comments  weere; 
suhmitte;el  ley  meertgage;  .se;rvie:e;r.s, 
inelustry  greeipes  rejeresenting  se;rvie;e;r.s 
anel  husine;sst;s  inveelveel  in  the  servie:ing 
inehistry.  Large;  hanks,  e:eennnunitv  h.mks 
anel  e;re;elit  unieens,  neen-hank  se;rvie;e;rs, 
anel  inelustry  traele;  asseee:iatieens 
suhmitteel  iee;a)'ly  all  eef  the;se  e:eennne;nts. 
The  .Small  Busine;ss  Aelministratieen 
Offie:e;  eef  Aelveee;ae:y  suhmitteel  a 
e;eeinine;nt  aieel  the;  re;maining  e:eennnents 
were;  suhmitteel  ley  veneleers  anel 
atteerne;y’s  re;pre;.se;nting  inelustiy 
interests.  The;  Bure;au  alsee  re;e:e;ive;el  a 
signifie.ant  numhe;r  eef  e:eemme;nts  freem 
e;eensumer  aelveee;ae:y  greeups.  The  re;e:eerel 
alsee  ine;lueles  <i  40-jeage;  exemment  hy  the; 
(leerne;!!  e-Ruleanaking  Initiative; 
synthesizing  suhmissieens  eef  144 
re;gi,sle;re;el  jeartieapaiets  tee  (ieernell's 
Reegulatieen  Reeeem  ]ereeje;ct.  Reegidatieen 
Reeeem  is  a  jeileet  preeje;e:t  ele;signe;el  tee  u.se 
eliffe;re;nt  \Ve;h  te;e:hneeleegie;s  anel 


ap|ereeae:he;s  tee  e;nhane:e;  puhlie: 
imelerstaieeliieg  anel  ]eartie;ijeatieen  in 
Bnreeau  rule;makings  anel  tee  evaluate;  the; 
aelvimtage;s  anel  eli.saelvantages  eef  the;.se; 
teedmiepues.  iMiially,  the;  Bureau  ;dsee 
re;e;e;ive;el  e:eemme;nts  freem  the;  Fe;ele;r;il 
lleeusiieg  l'dn;me:e;  Age;ne:y,  the;  (LSFs.  anel 
freem  veneleers  anel  atteerneeys  i'e;pre;.se;ieting 
inelustry  inte;re;sts. 

Inelustry  e:eemme;nte;is  einel  the;ir  traele; 
asseeedatieeies  alsee  ]ei’eeviele;el  exemments 
re;gaieling  the;  ruleanaking  pixee:e;ss,  anel 
thee.se;  exemmeaits  are;  aelelre;s.seel  heie;.-*^  In 
that  re;gaiel,  exenneumity  hanks  anel  the;ir 
traele;  as.seeedatieens  stateel  that  the  Bureau 
sheeulel  (xensieier  exnnulative;  hurele;n 
whe;n  writing  re;gulatieens.  seetting 
exemment  ele;<ielline;s,  anel  e;ffee:tive  elates. 
The;se;  exemmenters  helieveel  that  the 
(xemhinatieen  eef  the  Bureau’s  rule;s  as 
well  as  the  imjeaed  eef  Basel  111 
reeeiuirements  with  re;spee;t  tee  aexiounting 
feer  meertgage  seervicing  rights  in  Tieer  1 
e:apital  neay  e:ause  elisruptions  aeaeess  all 
meertgage;  markeet  seegmeaits.  A 
exennnnnity  hank  traele;  a.sseeedation 
ineliexiteel  that  ceemmunity  hanks  are; 
likely  tee  feeel  the  inepaed  eef  the;  rulees 
meere;  aeaitely.  as  theey  exmneet  take 
aelvantage  eef  eeexeneeieiies  eef  se:ale;  in 
mitigating  the;  e:eempliane;e;  hurelen.  A 
exemmunity  hank  trade  .isseeeaatieen 
stateel  that  the;  Bure;au  sheeulel  exensieler 
the;  wiele;  eliversity  ameeng  se;rvie;e;r 
business  meeelels  anel  aelajet  re;gulatieens 
tee  ]ere;se;rve  eliversitv  within  the 
se;rvie:ing  inelustry.  The;  exeimmaiter 
e;mjehasize;el  that  exemmunity  hanks  have 
streeng  reputatieen  anel  perfeermanex; 
ine:e;ntive;s  tee  ensure  that  exensumers  are; 
preevideel  a  high  level  eef  service. 

A  large  hank  anel  a  mnnher  eef  tiaele 
asseeedatieen  exemmeenters  stateel  that  the 
Bureau  sheeuld  he  exegnizant  eef  im]eosing 


'".SoiiK!  c.oiiiiieuntiii's  provieUxi  e:()nein(!iits  slricllv 
witli  icsiieM:!  to  tlie?  riiloinakiiis  pi’oeioss.  Oiio  teade; 
assoeaatioii  coiiimonlcul  that  small  soi'vicors  that 
pai'licipatesel  in  the;  .Small  Hiisiimss  Kcivioev  Faieol 
pi'ocoss  (lid  not  have!  adeupiato  tiiiK!  to  pn!))aii!  loi’ 
tin;  pan(!l  discussion  and  providi;  appi'o|)riat(!  data, 
whih;  another  trade  association  comm(!nt(!d  that 
h(!can,se  the  Huresiu’s  |)ropos(!d  rides  are  hiiietliv 
and  hecause  some  riili;s  have  ov(!rlap|)inf;  comment 
periods,  each  ol  which  has  been  linntiid  to  11(1  days, 
the  trade  association  has  had  dilfKailtv  deidicatin^ 
.stall  to  comment  on  the  Murism's  proposals.  As  set 
lorth  in  this  section,  the!  Mnrean  has  conductisl  the! 
riili!making  |)roc(!ss.  includine  the  .SHKhh’A  proc(!Ss 
and  the!  puhlie:  (:omm(!nl  p(!rio(l.  in  a  manneer  that 
pro\  i(h!(l  as  much  ri(!,\ihilil\'  as  |)ossihl(!  to  reeceeive! 
leeexlhack  Irom  the!  .SltKI'ih'A  participants  and  puhlie: 
(:ommi!nl(!rs  in  lif’lit  oi  the  (li!a(llin(!s  rexiuireed  lor 
the!  ruleemakinj;.  'I  hi!  Itureeau  assisteed  Ihi!  .SHA  in 
calls  and  oulr(!a(:h  with  small  (entity  |)arti(:i|)ants  to 
ohtain  any  commeents  not  seet  forth  during  the!  pan(!l 
outreeach  with  the!  small  (entity  reeiueeseentativees. 
I■'urlh(!r.  with  reespiect  to  puhlie:  commeents.  thee 
Ihireeau  heelieevees  that  thee  |)uhlic  had  <1  meeaninglul 
o|>porlunitv  to  commient.  which  is  evideenceed  hv  the 
sigidlicant  numheer  of  comments  reeceiveed  and  theeir 
length,  'rhe  Mureau  edfeereed  (11  davs  from  August  tO. 
'M\2  through  Octoheer  (1.  2012.  for  commeent;  and  22 
davs  alter  thee  proposed  was  puhlisheed  in  thee 
I'ederal  Riigisler  on  .Seeptemljeer  17. 
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nuiuinMiuMits  and  standards  i)()tontially  tm 

inc.onsistnnt  with  thosn  riHinirnd  l)y  Uh 

snttlninont  agrooinonts.  {:ons(!nt  orders,  m 

and  (ISE  or  govia  ninent  insnrant'.o  co 

prourain  nuiniroinonts.  One  oonnnoi^or  ox 

•stated  tliat  tlie  Unrean  shonld  consider  K1 
preeinptino  State  law  niortf>a<>e  servicing  to 

recinireinents  to  jirovide  legal  and  t" 

regulatory  certainty  to  indii.slry  P' 

jiarticipants  that  are  evaluating  the  r  ‘ 

lutnre  desirability  of  maintaining  H 

servicing  operations.  A  ninnber  oi  trade  ti 
associations  stated  that  the  Bureau  st 

shonld  not  issue  regulations  that  would  ei 
iinimse  recpiireinents  substantially  ij 

similar  to  the  National  Mortgage 

Settlement  on  mortgage  servicers  that  n 

are  not  |)arties  to  the  National  Mortgage  n 

Settlement.  ,  i  i  r 

The  Bureau  has  considered  eacli  ni 

these  comments  relating  to  the  | 

cumulative  impact  ot  mortgage  f 

regulation,  including  the  mortgage  i 

servicing  rules;  the  iiotential  toi  ^ 

inconsistent  results  with  cmient  ^ 
servicing  obligations,  including  State 
law  and  the  National  Mortgage  ' 

Settlement;  and  comments  regarding  the 
diversity  of  servicing  business  models 
and  servicer  sizes.  The  Bureau’s 
consideration  of  those  comments  is 
reflected  below  in  the  section-hy-section 
analvsis  with  respect  to  various 

nuulo  in  tinali/in^  llui 
2012  'I’lLA  Servicing  Proposal, 
including  the  determination  to  create 
clear  reciuirements.  the  determination  to 
maintain  consistency  with  current 
servicing  obligations,  including  those 
imposed  by  State  law  and  the  National 
Mortgage  Settlement,  and  the 
consideration  of  exeniiitions  tor  small 

servicers.  . 

With  respect  to  preemption  ot  state 
law.  the  Final  Servicing  Rules  generally 
do  not  have  the  eflect  ot  prohibiting 
state  law  from  affording  borrowers 
broader  consumer  protet;tions  relating  to 
mortgage  servicing  than  those  conferred 
under  the  Final  Servicing  Rules. 
However,  in  certain  circumstances,  the 
effect  of  s])ecific  reciuirements  of  the 
Final  Servic.ing  Rules  is  to  preempt 
certain  limited  aspects  of  state  law. 
Specifically,  as  set  forth  in  the  2013 
RFSPA  Servicing  Final  Rule. 

1024.41(0  bars  a  servicer  from  making 
the  first  notice  or  filing  recpiired  for  a 
foreclosure  process  unless  a  borrower  is 
more  than  120  days  deliminent. 
notwithstanding  that  state  law  may 
permit  any  such  filing.  Further. 

§  1024. 33(d]  incorporates  a  pre-existing 
iirovision  in  Regulation  X  that 
implements  RESPA  with  respect  to 
preemption  of  certain  state  law 
disclosures  relating  to  mortgage 
servicing  transfers.  In  other 
circumstances,  the  Bureau  explicatly 


took  into  account  existing  .standards  hoi 

(both  State  and  1-ederal)  and  either  built  po 
in  flexibility  or  designed  its  rules  to  ad 

coexist  with  those  standards.  I'or  lai 

examide,  as  disc.ussed  in  the  201.5  '  1- 

RESPA  Servicing  lunal  Rule,  the  Bureau  ru 
took  into  account  the  loss  mitigation  m 

timelines  and  “dual-tracking  ‘ 

prox’isions  in  the  National  Moitgage  n- 

Settlement  and  the  (California 

1  fomeowner  Bill  of  Rights  and  designed  v< 
timelines  that  are  consistent  with  tho.se  In 
standards.  Similarly,  in  designing  its  c 

early  intervention  provision  the  Bureau  ol 

included  a  statement  that  nothing  in  t( 

that  jirovision  shall  recpiire  a  servicer  to  e 
make  contact  with  a  borrower  in  a  u 

manner  that  would  he  prohibited  under 
apiilicahle  law. 

A  nuinher  of  commenters  provided  t 

comments  regariling  language  access  ( 

and  community  blight.  Two  national 
consumer  groups  urged  the  Bureau  to  t 
take  action  to  remove  harriers  borrowers  i 
with  limited  English  proficiency  face  i 
with  resiiect  to  understanding  the  terms  1 
of  their  mortgages  because  such  harriers  i 
!  might  make  these  borrowers  more 
vulnerable  to  had  servicing  practices. 

One  national  consumer  group  urged  the 
Bureau  to  mandate  translation  of  all 
1  notices,  doenments,  and  hills  going  to 
borrowers.  Another  national  consumer 
grou])  urged  the  Bureau  to  considei 
requiring  .servicers  to  provide 
disclosures  and  .services  in  a  borrower  s 
o  preferred  language,  noting  that  it 
represents  a  jiopulation  that  sjieaks 
more  than  100  different  dialects. 

Finallv,  one  commeiiter  suggests  that 
the  Bureau  .should  not  only  mandate 
di.si;losures  in  other  languages  hut  also 
should  recjuire  servicers  to  lyrovide 
language-c:apahle  staff  to  a.ssi.st 
y  borrowers  with  limited  English  skills. 
With  respect  to  neighborhood  blight,  a 
coalition  of  consumer  advocacy  groujis 
to  and  a  t:on.sumer  advocate  that 
;d  particijiated  in  outreach  with  the 

Bureau  commented  that  the  Bureau 
e  should  consider  implementing 

regulations  to  manage  neighborhood 
blight  hv  requiring  .servicers  to  maintain 
real  estate  owned  (RE(1)  property  to 
decent,  safe,  and  sanitary  standards 
capable  of  inirchase  by  borrowers  with 
ng  FHA  financing. 

Although  some  of  these  siKicitic 
•  is  recpiests  exceed  the  scope  of  the 

rulemaking,  the  Bureau  takes  .seriously 
the  important  considerations  ot 
avoiding  neighborhood  blight  and 
ng  language  access.  The  Bureau  recognizes 
the  challenges  borrowers  with  limited 
English  proficiency  face  in 
understanding  the  terms  of  their 
mortgage.  The  Bureau  believes  that 
servicers  should  coniimmicate  with 
r  borrowers  clearly,  including  in  the 


borrower's  native  language,  where 
possible,  and  especially  when  lenders 
advertise  in  the  borrower's  native 
language.  1  he  Bureau  c.ondiu.ted 
Spanish  testing  to  support  projio.sed 
rules  and  forms  comhining  the  Tll.A 
mortgage  loan  disclosure  with  the  (aiod 
FaitirEstimate  (GFl-:)  and  statement 

reipiired  under  RIjSPA.  See  77  FR 

54H43.  riiat  testing  under.scores  hotli  the 
value  of  disc.losures  in  other  languages 
hut  also  the  challenges  in  translating 
forms  using  English  terms  ot  art  into 
other  languages  to  assure  that  the 
foreign-language  version  of  the  form 
effectively  communicates  the  reipiired 
information  to  its  readers. 

Although  the  Bureau  has  tested  the 
di.sclosures  it  is  adopting,  it  has  not  had 
the  oi)i)ortunity  to  test  the  di.sclosures  m 
other  languages.  Ar;c.ordingly.  the 
Bureau  is  not  imijosing  mandatory 
foreign  language  translation 
reciuirements  or  other  language  acc.ess 
recpiireinents  at  this  time  with  resjiec-.t  to 
the  mortgage  servic;ing  clisc;losures  and 
other  recpiireinents  the  Bureau  is 
adopting.  Although  the  Bureau  clec.hnes 
at  this  time  to  implement  recpiireinents 
regarding  language  ac;c,ess.  other  than 
those  c;urrently  in  Tll.A,  the  Bureau  will 
ciontinue  to  c.onsicler  language  access 
generallv  in  cxmnection  with  developing 
disc.losures  and  will  c.onsicler  further 
recpiireinents  on  servic.er 
;  c;c)nmumic;atic)n  with  borrowers  it 
appropriate.  With  respec  t  tc)  Rl'T) 
pro})erties.  the  Bureau  c;ontinues  to 
consider  whether  regulations  are 
aiipropriate  to  address  the  maintenanc.e 
of  properties  owned  by  lenders  and  any 
])c)tential  resulting  harm  from 
community  blight. 


H.  Other  Dodd-Frank  Act  Mort<>ag(t- 
lUdated  Rideinakings 

In  addition  to  the  Final  Servic:ing 
Rules,  the  Bureau  is  adopting  .several 
other  final  rules  and  i.ssuing  one 
proposal,  all  relating  to  mortgage  caecht. 
to  implement  requirements  ot  title  Xl\ 
of  the  Dodd-Frank  Ac:t.  The  Bureau  is 
also  issuing  a  final  rule  and  jilanning  to 
issue  a  jirojiosal  joint Iv  with  othei 
Federal  agencies  to  implement 
recpiireinents  for  mortgage  appraisals  in 
title  XIV.  Eac;h  of  the  final  rules  follows 
a  proposal  issued  in  2011  by  the  Board 
or  in  2012  hv  the  Bureau  alone  or  jointly 
with  other  Federal  agencies. 
Golleclively.  these  pro])o.sed  and  final 
rules  are  referred  to  as  the  Title  XIV 
Rulemakings. 

•  Ahilitv  to  Uc})av:  1  he  Bureau 
rec-.ently  issued  a  rule,  following  a  May 
2011  projiosal  issued  hv  the  Board  (the 
Board’s  2011  ATR  Proposal).-^"  to 

7(1  KK  27:»(HI  (Miiy  11. 2011). 
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iinj)lem(;nt  provisions  ot  the  Dodd- 
Frank  Act  (1)  requiring  creditors  to 
determine  that  a  consumer  has  a 
r(!asonal)le  al)ility  to  repay  covered 
mortgage  loans  and  establishing 
.standards  for  compliance,  such  as  by 
making  a  “(pialified  mortgage,”  and  (2) 
estal)lishing  certain  limitations  on 
prepayment  ])enalties,  pursuant  to  TILA 
.section  12t)(i  as  e.stal)lislied  l)y  Dodd- 
Frank  Act  sections  1411, 1412.  and 
1414.  W  II.S.C.  Ki.lHc.  The  Bureau’s 
final  rule  is  referred  to  as  the  2018  ATR 
Final  Rule.  Simultaneously  with  the 
2018  ATR  Final  Rule,  the  Bureau  issiHul 
a  propo.sal  to  amend  the  final  rule 
implementing  the  at)ility-to-re|)ay 
re{]uir(!ments.  including  hy  the  addition 
of  exemptions  for  certain  nonprofit 
creditors  and  certain  homeownership 
stabilization  j)rogram.s  and  a  definition 
of  a  ‘‘(pialified  mortgage”  for  certain 
loans  made  and  held  in  portfolio  hy 
small  creditors  (the  2018  ATR 
(ioncurrent  Broposal).  The  Bureau 
exjiects  to  act  on  the  2018  ATR 
(ioncurrent  Bropo.sal  on  an  exjiedited 
basis,  .so  that  any  exceptions  or 
adjustments  to  the  2018  ATR  I'dnal  Rule 
can  take  effect  simultaneously  with  that 
rule. 

•  h’.scrou’.s;  The  Buriiau  recently 
issued  a  rule,  following  a  March  2011 
propo.sal  issued  by  the  Board  (the 
iloard’s  2011  Fscrows  Bropo.sal).'”  to 
im|)lement  certain  jirovisions  of  the 
Dodd-Frank  Act  expanding  on  existing 
rules  that  recpiire  escrow  accounts  to  he 
established  for  higher-priced  mortgage 
loans  and  cniating  an  exem])tion  for 
certain  loans  held  by  cnulitors  operating 
predominantly  in  rural  or  underserved 
areas.  j)ursuant  to  'I’lLA  s(;ction  125)11  as 
establishcul  bv  Dodd-Frank  Act  s(;clion.s 
1401.  15  U.S.C.  1085)d.  The  Bureau’s 
final  ride  is  referred  to  as  the  2018 
Fscrows  Final  Rule. 

•  HflFVM;  Following  its  )uly  2012 
projiosal  (the  2012  HOEBA  Brojiosal),^’” 
the  Bureau  recently  issued  a  final  rule 
to  implement  Dodd-Frank  Act 
reipiirements  expanding  protections  for 
“high-cost  mortgages”  undiir  the 
Homeownership  and  Etpiity  Brotection 
Act  (HOEBA).  pur.suant  to  i'lLA  sections 
108(1)1))  and  125).  as  amended  bv  Dodd- 
Frank  Act  sections  1481  through  1488. 
15  U.S.O.  1002(1)1))  and  1085).  The 
Bureau  also  is  finalizing  rules  to 
implement  certain  title  XIV 
recpiirements  concerning 
homeownershij)  counseling,  including  a 
riupiirement  that  lenders  ])rovide  lists  of 
homeownershij)  counselors  to 
a])])licants  for  federally  related  mortgage 
loans.  i)ursuant  to  RESBA  section  5(c). 
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as  amended  bv  Dodd-Frank  Act  section 
1450.  12  II.S.C.  2004(c).  The  Bureau’s 
final  rule  is  referred  to  as  the  2018 
HOEBA  Final  Rule. 

•  Toon  Originator  (k)inp(;ns(il ion: 
Following  its  Augu.st  2012  ])roj)osal  (the 
2012  Loan  Originator  Brojio.sal),^’'  the 
Bureau  is  issuing  a  final  rule  to 
im])lemenl  ])rovi.sions  of  the  Dodd- 
Frank  Act  nujuiring  certain  creditors 
and  loan  originators  to  meet  certain 
duties  of  care,  including  (jualification 
riKiuirements;  riujuiring  the 
e.stahlishment  of  certain  comjiliance 
jirocedures  hy  dejiositorv  in.stitutions: 
|)rohil)iting  loan  originators,  creditors, 
and  the  affiliates  of  both  from  receiving 
comjien.sation  in  various  forms 
(including  based  on  the  terms  of  the 
transaction)  and  from  .sources  other  than 
the  consumer,  with  sj)ecified 
exce])tions:  and  establishing  restrictions 
on  mandatory  arbitration  and  financing 
of  single  i)remium  credit  insurance, 
jiursuant  to  TILA  sections  125)B  and 
125)C  as  established  by  Dodd-Frank  Act 
sections  1402,  1408,  and  1414(a).  15 
IJ..S.C.  1085)1),  1085)c.  The  Bureau’s  final 
rule  is  leferred  to  as  the  2018  Loan 
Originator  Final  Rule. 

•  Appraisals: 'V\u'.  Bureau,  jointlv 
with  other  I'’ederal  agencies,’’-  is  issuing 
a  final  rule  im|)lementing  Dodd-1'’rank 
Act  reijuirements  concerning  aj)|)iaisals 
for  higher-risk  mortgages,  |)ursuant  to 
TILA  .section  125)11  as  established  hy 
Dodd-Frank  Act  .section  1471. 15  IJ..S.0. 
1085)h.  This  rule  follows  the  agencies’ 
August  2012  joint  j)i()])osal  (the  2012 
Interagency  Aj)])i'ai.sals  Broi)o.sal ).•’’”  The 
agencies’  joint  final  rule  is  referred  to  as 
the  2018  Interagency  A])|)raisal.s  Final 
Rule.  As  discu.ssed  in  that  final  rule,  the 
agencies  ])lan  to  issue  a  suj)j)lemental 
])ro])o.sal  addressing  ])otential  additional 
exem])tions  to  the  aj)})rai.sal 
reipiirements.  In  addition,  following  its 
August  2012  j)roj)osal  (the  2012  ECOA 
A|)])rai.sal.s  Bro])o.sal ).'•■*  the  Bureau  is 
issuing  a  final  rule  to  im|)lement 
])rovi.sion.s  of  the  Dodd-Frank  Act 
recpiiring  that  creditors  |)rovide 
a|)|)licants  with  a  free  co})y  of  written 
a|)|)rai.sals  and  valuations  develoj)ed  in 
connection  with  a])|)lication.s  for  loans 
secured  hv  a  first  lien  on  a  dwelling, 
|)ursuant  to  section  701(e)  of  the  Eijual 
(Iredit  ()])])orlunitv  Act  (EdOA)  as 
amended  l)y  Dodd-Frank  Act  .section 
1474.  15  U..S.CI.  l()5)l(e).  The  Bureau’s 


■'  77  I  K  .')5272  (.Supl.  7.  2012). 

.S))i!(:iri(:iilly.  Iln!  licHird  DtOiivdiiiors  otllio 
Fi!cl(!i'iil  K(!S(!rv(i  .Sysloin.  Ilii;  Oliico  otllu; 
C()inp1r()ll(M' ot  lli(!  C.urnMicv.  Ilio  I'odoral  Dc^po.sil 
liisiiraiico  Coi'|H)ration.  tin;  National  Credit  Onion 
Administration,  and  tin;  l''(!dc!ral  llonsina  l■’inalK:o 
Aamicv. 

'•■‘77  I  K  ,'54722  (.Sept.  ,'5.  2012). 

■’■'77  I’K  .StKl'tO  (Ana.  21. 2012). 


final  rule  is  referred  to  as  the  2018 
E(X)A  A])])raisats  Final  Rule. 

The  Bureau  is  not  at  this  time 
finalizing  jirojiosals  concerning  various 
disclosure  reipiirements  that  were 
added  hy  title  XIV  of  the  Dodd-Frank 
Act.  integration  of  mortgage  di.sclosures 
under  TILA  and  RE.SBA,  or  a  simjiler. 
more  inclusive  definition  of  the  finance 
charge  for  jmrjio.ses  of  di.sclosures  for 
clo.sed-end  mortgage  transactions  under 
Regulation  Z.  The  Bureau  exjiects  to 
finalize  these  jirojio.sals  and  to  consider 
whether  to  adjust  regulatory  thresholds 
under  the  Title  XIV  Rulemakings  in 
connection  with  any  change  in  the 
calculation  of  the  finance  charge  later  in 
2018.  after  it  has  comjileted  quantitative 
te.sting.  and  any  additional  qualitative 
te.sting  deemed  ajjjirojiriate,  of  the  forms 
that  it  |)ro])osed  in  July  2012  to  combine 
TILA  mortgage  disclosures  with  the 
good  faith  estimate  (RESBA  GEE)  and 
.settlement  statement  (RE.SBA  settlement 
statement)  required  under  the  Real 
Estate  .Settlement  Brocedures  Act. 
])ursuant  to  Dodd-Frank  Act  .section 
1082(f)  and  sections  4(a)  of  RE.SBA  and 
105(1))  of  TILA,  as  amended  hv  Dodd- 
ITank  Act  sections  105)8  and  ilOOA, 
res])ectively  (the  2012  TILA-RE.SBA 
Broi)osal).'’^’  Accordingly,  the  Bureau 
already  has  issued  a  final  rule  delaying 
im])lementati()n  of  various  affected  title 
XIV  disclosure  |)r()vi.si()ns.'’” 

Goordinated  lm])lementati()n  of  Title 
XIV  Rulemakings 

As  noted  in  all  of  its  foregoing 
])ro|)()sal.s,  the  Bureau  regards  each  of 
the  Title  XIV'  Rulemakings  as  affecting 
asj)ects  of  the  mortgage  industry  and  its 
regulations.  Accordingly,  as  noted  in  its 
j)r()])()sals.  the  Bureau  is  coordinating 
carefully  the  Title  XIV  Rulemakings. 
])articularly  with  res|)ect  to  their 
effective  dates.  The  Dodd-Frank  Act 
requirements  to  be  imj)lemented  hy  the 
Title  XIV  Rulemakings  generally  will 
take  effect  on  January  21,  2018.  unle.ss 
final  rules  im|)lementing  those 
requirements  are  issued  on  or  before 
that  date  and  |)r()vi(le  for  a  different 
effective  date.  See  Dodd-Frank  Act 
section  14()0(c),  15  II..S.G.  1001  note.  In 
addition,  some  of  the  Title  XIV 
Rulemakings  are  required  hy  the  Dodd- 
Frank  Act  to  take  effect  no  later  than 
one  year  after  they  are  issued.  Id. 

The  comments  on  the  a])])r()|)riate 
effective  date  for  this  final  rule  are 
discussed  in  detail  below  in  ])art  Vi  of 
this  notice.  In  general,  however, 
consumer  advocates  requested  that  the 
Bureau  |)ut  the  ])rolecti()ns  in  the  Title 
XIV  Rulemakings  into  effect  as  soon  as 
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practicable.  In  contra.st,  the  Bureau 
received  some  industry  comments 
indicating  that  implementing  so  many 
lunv  re(|nirements  at  the  same  lime 
would  create  a  significant  cuniulatiye 
Inirden  for  cnuiitors.  In  addition,  many 
commenters  also  acknowledged  th(! 
advantages  of  im])lementing  multi])le 
revisions  tt)  the  regulations  in  a 
coordinated  fashion. Thus,  a  tcmsion 
exists  h(!tween  coordinating  the 
adoption  of  the  Title  XIV  Rulemakings 
and  facilitating  industry’s 
im])lementation  of  such  a  large  set  of 
new  recjuirements.  Some  have  suggested 
that  the  Bureau  resolve  this  tension  hy 
adopting  a  .secpienced  im|)lementation. 
while  others  have  recpiested  that  the 
Bureau  simply  provide  a  longer 
implementation  ])(!riod  for  all  of  the 
final  rides. 

The  Bureau  recognizes  that  many  of 
the  new  provisions  will  re(|nire 
creditors  to  make  changes  to  automated 
systems  and,  further,  that  most 
administrators  of  large  .systems  are 
reluctant  to  make  too  many  changes  to 
their  systems  at  once.  At  the  same  time, 
however,  the  Bureau  notes  that  the 
Dodd-Frank  Act  established  virtually  all 
of  these  changes  to  institutions’ 
compliance  responsibilities,  and 
contemplated  that  they  he  im])lemented 
in  a  relatively  short  period  of  time.  And. 
as  already  noted,  the  extent  of 
interaction  among  many  of  the  Title  XIV 
Rulemakings  nece.ssitates  that  many  of 
their  provisions  take  effect  together. 
Finally,  notwithstanding  commenters’ 
expressed  concerns  for  cumnlative 
burden,  the  Bureau  expects  that 
creditors  actually  may  realize  .some 
efficiencies  from  ada])ting  their  systems 
for  compliance  with  mnltiple  new, 
closely  related  requirements  at  once, 
especially  if  given  sufficient  overall 
time  to  do  so. 

Accordingly,  the  Bureau  is  re(|uiring 
that,  as  a  general  matter,  creditors  and 
other  affected  persons  begin  comjjlying 
with  the  final  rules  on  January  10,  2014. 
As  noted  above,  section  1400(c)  of  the 


Itii:  scivonil  iiiiat  riilos  Ixiiiig  adoploit  undor 
till!  I'itlo  XIV  Kidaniakin^.s.  six  lailail  aiiKauliniaits 
Id  Rci^ulaliDn  Z,  willi  llio  oidv  nxcc^iilions  Immii”  IIu; 
201  a  Kl'J.SI’A  .Sorx  icin^  Idnal  Kul(!  (Kii^ulalion  .X) 
and  tlio  2012  ROOA  Appraisals  Final  ihdo 
(Ko^nlatinn  15):  llu!  2()i:i  llOld’.X  Final  Rnli;  also 
ainonds  Ro^nlation  X.  in  addition  to  Ro^nlalion  Z. 
Ilid  six  R(!dnlalion  Z  iinal  l■nl(!s  involv(!  nnnuirous 
inslancos  ol  inl(!rs(!(:linf>  provisions,  oitlior  liv  cross- 
rofnroncos  to  (sacli  ollior's  provisions  or  hv  adoplinf> 
parallcd  provisions,  llins,  adopting  sonio  ortlios(! 
ainondinonts  willioni  also  adopting  corlain  otluM'. 
closely  rdalod  provisions  would  create!  sjeniticant 
l(!chnical  issues,  e."..  n(!W  provisions  conlainine 
f:ross-rel(!rences  to  olh(!r  provisions  that  do  not  v(!l 
exist,  which  could  undermine  the  ability  ol 
creditors  and  other  |)arties  snhjecl  to  tiu!  rules  to 
understand  their  oldigalions  and  implenuint 
appropriate  sy.stoms  changes  in  an  integrated  and 
elTicienI  manner. 


Dodd-Frank  Act  reipiire.s  that  .some 
jifovisions  of  the  Title  XIV  Rulemakings 
take  effect  no  later  than  one  year  after 
the  Bureau  issues  them.  Accordingly, 
the  Bureau  is  e.stiihlishing  )anu<trv  10, 
2014.  one  year  after  i.ssnance  of  the 
Bureau’s  2013  Al’R,  E.scrows,  and 
llOFFA  Final  Rules  (/.e..  the  eiirlie.st  of 
the  Title  Xl\^  Rulemakings),  as  the 
baseline  effective  date  for  most  of  the 
Title  XIV  Rulemakings.  'I’he  Bureau 
believes  that,  on  htilance,  this  approach 
will  facilitate  the  implementation  of  the 
rules’  overla|)ping  jirovisions,  while 
also  affording  creditors  sufficient  lime 
to  implement  the  more  complex  or 
resource-intensive  new  reiptirements. 

The  Bureau  has  identified  certain 
rulemakings  or  selected  asjjects  thereof, 
however,  that  do  not  present  significant 
implementation  burdens  for  industry. 
Accordingly,  the  Bureau  is  setting 
earlier  effective  dates  for  those  final 
rules  or  certain  aspects  thereof,  as 
a])])licahle.  'I’ho.se  effective  dates  are  set 
forth  and  explained  in  the  Federal 
Register  notices  for  those  final  rules. 

IV.  Legal  Authority 

'I’he  final  rule  was  issued  on  January 
17.  2013,  in  accordcince  with  12  (iFR 
1074.1.  The  Bureau  is  issuing  this  final 
rule  ])nr.suant  to  its  authority  under 
TILA  and  the  Dodd-Frank  Act.  .Section 
1001  of  the  Dodd-1'’rank  Act  transferred 
to  tlie  Bureau  the  “consumer  financial 
|)rotection  functions"  previously  vested 
in  certiiin  other  Fedenil  agencies, 
including  the  Board.  The  term 
“consumer  financial  j)rotection 
function’’  is  defined  to  include  “all 
authority  to  ])rescrihe  rules  or  i.ssue 
orders  or  guidelines  pursuant  to  any 
Federal  consumer  financial  law, 
including  performing  ajjpropriate 
functions  to  promulgate  and  review 
such  rules,  orders,  and  guidelines.”  '’** 
TILA  is  a  Federal  consumer  financial 
law.’’*'  Accordingly,  the  Bureau  has 
authority  to  i.ssue  regulations  pursuant 
to  TILA,  including  im])lementing  the 
additions  and  amendments  to  TlLA’s 
mortgage  servicing  retjuirements  made 
hv  title  XIV  of  the  Dodd-Frank  Act. 

".Sections  1418,  1420  and  1404  of  the 
Dodd-Frank  Act  create  new 
requirements  under  TILA  in  new 
sections  128A,  128(f),  <md  129F  and 
129(1,  respectively.  Section  1418  of  the 


■•“12  Ih.S.C.  .'■j.'‘j«l(:i)(l). 
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ll..S.(;.  loot  note  (delining  "eninneraled  consumer 
laws"  to  include  c(!rlain  suhtilli!s  and  provisions  of 
title  XIV). 


Dodd-Frank  Act  amends  Regulation  Z  to 
reipiire  that  certain  disclo.sures  he 
provided  to  consumers  with  hybrid 
adjustable-rate  mortgages  .secured  by  the 
consumer’s  principal  residence  the  first 
time  the  interest  rate  re.sets  or  adjusts. 
Additionally,  the  savings  chin.se  in  TILA 
section  128A(c)  allows  the  Bureau, 
among  other  things,  to  reipiire  this 
notice  for  adjnst.ihle-rate  mortgage  loans 
that  are  not  hybrid  adjustable-rate  loans. 
Dodd-Frank  Act  section  1420  requires 
that  a  jieriodic  statement  he  provided  to 
consumers  for  each  hilling  cycle  of  a 
consumer’s  closed-end  mortgage 
secured  by  a  dwelling.  exce])t  for  fixed- 
rate  loans  with  coupon  hooks  containing 
substantially  the  same  information.  'I’he 
statute  contains  a  list  of  sjiecific 
information  that  must  he  included  in 
the  periodic  statement.  Additionallv, 
pursuant  to  'I'lLA  section  128(f)(1)(H), 
the  periodic  statement  must  include 
such  other  information  as  the  Bureau 
may  pre.scrihe  in  regulations.  Dodd- 
Frank  Act  section  1484  generally 
reipiires  the  |)rompt  creiliting  of 
mortgage  payments  in  connitction  with 
consumer  credit  transactions  secured  hv 
a  consumer’s  jirincipal  dwelling  and  an 
accurate  timely  response  to  rixpiests  for 
payoff  amounts  for  home  loans.  The 
final  rule,  in  addition  to  implementing 
the.se  TILA  jirovisions  of  the  Dodd- 
Frank  Act,  amends  the  intere.st  rate 
adjustment  disclosures  currently 
reipiired  hv  §  l()28.2()(c).  The  final  rule 
also  relies  on  the  rulemaking  and 
exception  authorities  specifically 
granted  to  the  Buritan  by  TILA  and  the 
Dodd-Frank  Act.  including  the 
authorities  discu.ssed  below. 

Thfi  Truth  in  Leniding  Act 

TILA  section  l()5(a).  As  amended  hy 
the  Dodd-Frank  Act.  TILA  section 
lO.'ija),  15  II..S.C.  18()4(a),  directs  the 
Bureau  to  jire.scrihe  regulations  to  carry 
out  the  jnirpo.ses  of  TILA.  and  provides 
that  such  regulations  may  contain 
additional  reipiirements,  classifications, 
differentiations,  or  other  provisions,  and 
may  provide  for  such  adjustments  and 
exceptions  for  all  or  any  cla.ss  of 
transactions  that  the  Bureau  judges  are 
nece.ssarv  or  ])roper  to  effectuate  the 
purpo.ses  of  Til. A.  to  prevent 
circumvention  or  evasion  thereof,  or  to 
facilitate  compliance  therewith.  The 
purpo.ses  of  TILA  are  “to  assure  a 
meaningful  disclosure  of  credit  terms  .so 
that  the  consumers  will  he  able  to 
comjiare  more  readily  the  various  credit 
terms  available  and  avoid  the 
uninformed  use  of  credit”  and  to  jirotect 
consumers  against  inaccurate  and  unfair 
credit  hilling  practices.  TILA  section 
l()2(a):  15  IJ..S.C.  18()l(a). 
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Historically.  TIhA  .section  l()5(a)  has 
.served  as  a  broad  source  ol  authoritv  for 
rules  that  promote  the  informed  use  of 
credit  and  the  avoidance  of  unfair  cnufit 
hilling  practices  through  r(K|nired 
disclosures  and  suhstantivc;  regulation 
of  certain  practic(!s.  Dodd-Frank  Act 
.section  IIOOA  additionally  clarifies  the 
Ihireau's  TlhA  s(!clion  l().">(a)  authority 
hv  aimmding  that  sitction  to  |)rovid(; 
express  authoritv  to  prescrihe 
nigidations  that  contain  "additional 
rtHpiinMncmls"  that  the  hnrean  finds  are 
nece.ssary  or  pro])(;r  to  (dfectuate  the 
purpo.ses  of  Tll.A.  to  prevcail 
circumvention  or  evasion  tluireof.  or  to 
facilitate  compliance  tluuewith.  This 
aimaidment  clarirKul  that  the  hurixiu 
has  the  authority  to  exerci.si;  TILA 
section  lO.'ila)  to  pre.scrihe  rtupiinunents 
beyond  lho.se  specificallv  listed  in  the 
.statute  that  meet  the  standards  outlimul 
in  section  lO.lla).  The  Dodd-Frank  Act 
al.so  clarified  the  Hureau's  rulemaking 
authority  over  certain  high-cost 
mortgages  ])ur.suant  to. section  lO.'ila).  As 
amended  hy  the  Dodd-Frank  Act.  TILA 
.section  l()5(a)  authority  to  make 
adjustments  and  (ixceptions  to  the 
r(Hpur(!ments  of  Tll.A  applies  to  all 
transactions  snhject  to  Til. A,  except 
with  respect  to  the  provisions  of 'I'll.A 
.s(n;tion  120“"  that  ap])ly  to  the  high-cost 
mortgages  nderred  to  in  Tll.A  section 
103(hh),  \5  ll.S.C.  1002(1)1)). 

k’or  the  reasons  disciis.sed  in  this 
notice,  the  hnreau  is  adopting 
regulations  to  carrv  out  3'll.A's  j)urpo.se.s 
and  such  additional  recpuj’ements, 
adjustments,  and  excej)tion.s  as,  in  the 
Hureau’s  judgment,  are  necessary  and 
proper  to  carry  out  the  jjurposes  of 
ril.A.  prevent  circumvention  or  evasion 
thereof,  or  to  facilitate  com])liance 
therewith.  In  develojjing  the.se  aspects 
of  the  rule  pursuant  to  its  authority 
under  TlLA  .section  lO.'ila).  the  Bureau 
has  considered  the  purposes  of  TILA. 
including  ensuring  meaningful 
disclosures.  hel])ing  consumers  avoid 
the  uninformed  use  of  credit,  and 
protecting  consumers  against  inaccurate 
and  unfair  credit  hilling  practices.  .See 
TIl.A  section  102(a);  l.'l  l)..S.C.  1001  (a). 

TILA  Hi^ction  U)5(f}.  .Section  10.'l(fl  of 
TILA.  l.'l  1004(f),  authorizes  the 

Bureau  to  exem])t  from  all  or  part  of 
'I’ll.A  any  class  of  transactions  if  the 
Bureau  determines  that  TILA  coverage 
does  not  provide  a  meaningful  henefit  to 
consumers  in  the  form  of  usef  ul 
information  or  |)rotection.  In  exercising 
this  authority,  the  Bureau  must  consider 
the  factors  identified  in  .section  lO.'l(f)  of 


l.T  ll..S.(;.  MiH!).  'rtl,.\  s(;(:ti(in  12fl  contains 
nsininaiKMits  for  certain  lii^li-cost  mortj’af^ns. 
(!stal)lislu!(l  l)v  the  Home  Ownership  and  lupiitv 
l’r(it(H:tion  /\ct  (HOId’.N).  wliit:li  ar(M:oninninly 
called  HOKI’.A  loans. 


Tfl.A  and  publish  its  rationale  at  the 
time  it  i)ropo.ses  itn  exemption  for 
])uhlic  comimiiit.  .S])ecifically,  the 
Btireatt  nuist  consider:  (:t)  'I’he  amottnt 
of  the  loan  :md  whether  the  disclostires. 
right  of  rescission,  iind  other  jtrovisions 
provide  it  henefit  to  the  cotisttmers  who 
itre  piirties  to  such  tnmsactioiis.  its 
(feterminetf  by  the  Btireiiu;  (h)  't  he 
extent  to  which  the  re(]ttirements  of  this 
suhcha])ter  com])licttte.  himfer.  or  tnake 
more  ex|)ensive  the  credit  proctiss  for 
the  clitss  of  transiictions;  (c)  'I'he  stiittis 
of  the  consumer,  inchttfing — (1 )  Anv 
reliited  financiiil  arrangements  of  the 
consitmer.  as  determined  by  the  Bttreati; 
(2)  'i’he  financiiil  .so])hislicittion  of  the 
consumer  reliitive  to  the  type  of 
triiti.sactiou;  iuul  (3)  'I’he  imjtortitnce  to 
the  consutner  of  the  credit,  reliited 
.su])porting  property,  iind  covenige 
under  this  snhehapter,  as  determined  by 
the  Bureiiu;  (d)  Whether  the  loan  is 
.secured  by  the  |)rincipiil  residence  of 
the  consumer;  iind  (e)  Whether  the  goiil 
of  consumer  ])rotection  would  he 
undermined  hv  such  iiu  exemption. 

f'’or  the  reii.sons  discussed  in  this 
notice,  the  Bureiin  is  exemj)ting  certain 
tiiin.siictions  from  the  rtupiirements  of 
Tfl.A  pursuiint  to  its  iiuthority  under 
'I’ll.A  .section  10.1(11.  In  developing  this 
fiiiiil  rule  under  TIl.A  .section  101(0,  the 
Bureau  hiis  considered  the  releviint 
factors  and  determined  that  the 
proposed  exemptions  iiiiiy  he 
appro])riiite. 

TILA  scclioii  122.  .Section  122  of 
Tfl.A,  11  l]..S.(;.  1032,  authorizes  the 
Bureiiu  to  regulate,  among  other  things, 
the  form  and  content  of  disclosures  for 
I'.redit  tninsactions  made  pursuiinl  to 
('.hapter  2  of 'I’lLA.  .S])ecificallv.  122(ii) 
recjuires  that  information  retpiired  hv 
this  title  must  he  disclosed  clearly  ami 
conspicuouslv. 

For  the  reasons  discu.ssed  in  this 
notice,  the  Bureiiu  is  nupiiring  the 
provision  of  di.sclosures  to  consumers  in 
certain  forms  and  with  certain  content 
pursuant  to  its  authority  under  'I'll.A 
section  122.  In  developing  this  final  rule 
under  'I'lLA  section  122,  the  Bureau  has 
considered  the  relevant  factors  iind 
determined  that  the  form  iind  content 
refiuirements  are  appropriate. 

Tula  X  of  tha  Dodd-Tvank  Act 

Dodd-Fronk  Act  section  1022(1)). 
.Section  l()22(h)(l)  of  the  Dodd-l<’rimk 
Act  authorizes  the  Bureiiu  to  prescrihe 
rules  "as  imiy  he  nei:essary  or 
ii])pro])riate  to  enable  the  Bureau  to 
administer  and  ciirry  out  the  purpo.ses 
iind  objectives  of  the  Federal  consumer 
financial  laws,  and  to  prevent  evasions 
thereof!. !’’  12  IJ.S.C.  1112(h)(1).  Tfl.A 
and  title  X  of  the  Dodd-lMiink  Act  iire 
Federal  consumer  financial  laws. 


Accorilingly,  in  ado])ting  this  fimil  rule, 
the  Bureau  is  exercising  its  iiuthority 
under  Dodd-Iuiink  Act  section  1022(1)) 
to  ])rescrihe  rules  to  ciirry  out  the 
purposes  of 'I’ll.A  iind  title  X  iind 
prevent  eviision  of  those  liiws. 

Dodd-Fvonk  Act  section  1022.  .Section 
1()32(ii)  of  the  Dodd-luiiuk  Act  jirovides 
thiit  the  Bureiiu  "niiiy  |)re.scrihe  rules  to 
ensure  thiit  the  feiitures  of  iiny  consumer 
fiiiiinciiil  j)roduct  or  service,  both 
initiiillv  iiud  over  the  term  of  the 
])roduct  or  service,  iire  fully,  acciiiiitely, 
iind  effectively  disclosed  to  consumers 
ill  ii  miinner  thiit  |)ermit.s  consumers  to 
understiiud  the  costs,  benefits,  and  risks 
iissociiited  with  the  product  or  service, 
in  light  of  the  facts  and  circumstiinces.” 
12  IL.S.f].  1132(ii).  The  iiuthority  granted 
to  the  Bureau  in  Dodd-Fnink  Act  section 
1()32(ii)  is  hroiid,  iiiuf  empowers  the 
Bureiiu  to  prescrihe  rules  regiirding  the 
disclosure  of  the  “feiitures"  of  consumer 
finiinciiil  products  iind  services 
generally.  Ace:ordingly.  the  Bureau  may 
])re.scrihe  rules  containing  di.sclosure 
reipiirements  even  if  other  Federal 
consumer  fiiiancial  laws  do  not 
specificiilly  reipiire  disclosure  of  such 
features. 

Dodd-l''riiuk  Act  section  1()32(c) 
jirovides  that,  in  pre.scrihiiig  rules 
liursuant  to  Dodd-Frank  Act  section 
1032.  the  Bureau  "shall  consider 
iivailiihle  evidence  about  consumer 
iiwiireness.  uiiderstimdiiig  of.  and 
re.s])ouses  to  disclosures  or 
comniuniciitions  about  the  risks,  costs, 
and  henefits  of  coiisumer  finiinciiil 
products  or  .services.”  12  ll.S.fi.  1132(c). 
Accordingly,  in  developing  the  final 
rule  under  Dodd-Frank  Act  section 
1032(a).  the  Bureau  has  considered 
iivailiihle  studies,  reports,  and  other 
evidence  about  consumer  awareness, 
nnderstanding  of.  and  responses  to 
disclosures  or  communications  about 
the  risks,  costs,  and  henefits  of 
consumer  financial  products  or  .services. 
For  the  reasons  discussed  in  this  notice, 
the  Bureau  is  issuing  jiortions  of  this 
rule  jiursiiant  to  its  authority  under 
Dodd-F’rank  Act  .section  1032(a). 

In  addition,  Dodd-Frank  Act  section 
1032(h)(1)  jirovides  that  “any  final  rule 
pre.scrihed  by  the  Bureau  under  this 
Isection  1032|  reiiuiring  di.sclosures  may 
include  a  model  form  that  may  he  used 
at  the  o])tion  of  the  covered  jierson  for 
provision  of  the  reipiired  di.sclosures." 

12  II..S.(].  1132(h)(1).  Anv  model  form 
issued  ])ursuant  to  that  authority  shall 
contain  a  clear  and  conspicuous 
disclosure  that,  at  a  minimum,  uses 
])lain  language  that  is  comprehensihle  to 
consumers,  uses  a  clear  formal  and 
design,  such  as  readable  tvpe  font,  and 
succinctly  explains  the  information  that 
mu.st  he  communicated  to  the  consumer. 
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Dodd-Frank  Act  section  1()82(1))(2);  12 
IJ.S.C.  [5.').82(1))(2).  As  discussed  in  the 
section-bv-section  analysis  of 
§§1()2(>.2()((;)  and  (d)  and  1{)2().41 .  the 
Hnreau  is  issiung  model  and  sami)le 
Idnns  lor  ARM  interest  rate  adjustment 
notices  and  sami)le  forms  for  j)eriodic 
statements.  As  discuss(;d  in  this  notice, 
the  hnreau  is  adopting  tliese  model 
forms  pursuant  to  its  authority  under 
Dodd-Frank  Act  section  1  ()82(h)(1 ).  As 
r(!(|uir(!d  under  Dodd-Frank  Act  section 
1()82(1))(8),  the  Hureau  has  yalidated 
model  forms  i.ssned  under  Dodd-Frank 
Act  s(!ction  1082(1))  through  consumer 
testing. 

D()dd-Fv(ink  Act  section  14()5(b). 
.Section  MO.Ilh)  of  the  Dodd-Frank  Act 
l)royides  that,  “(nlotw'ithstanding  any 
other  ])royision  of  (title  14  of  the  Dodd- 
Frank  Act),  in  order  to  im])roye 
consumer  awareness  and  understanding 
of  transactions  inyolying  residential 
mortgage  loans  through  the  use  of 
disclosures,  the  Bureau  may,  hy  rule, 
exempt  from  or  modify  disclosure 
recpiirements,  in  whole  or  in  i)art.  for 
any  class  of  residential  mortgage  loans 
if  the  Bureau  determines  that  such 
exemi)tion  or  modification  is  in  the 
interest  of  consumers  and  in  the  ])uhlic 
interest.”  1.')  t)..S.(;.  KiOl  note.  .Section 
1401  of  the  Dodd-Frank  Act.  which 
amends 'FII.A  section  108(cc),  15  l)..S.(]. 
l(j()2(cc),  generally  defines  residential 
mortgage  loan  as  any  consumer  credit 
transaction  that  is  secured  hy  a  mortgage 
on  a  dwelling  or  on  residential  real 
property  that  includes  a  dwelling  other 
than  an  open-end  credit  plan  or  an 
extension  of  credit  secured  hy  a 
consumer’s  intere.st  in  a  timeshare  plan. 
Notably,  section  140,5(h)  confers 
authority  to  “modify  or  exem])t  from 
disclosure  requirements,”  in  whole  or  in 
part,  applies  to  any  class  of  residential 
mortgage  loans  if  the  Bureau  determines 
that  such  exemption  or  modification  is 
in  the  intere.st  of  consumers  and  in  the 
public  interest,  and  is  not  limited  to  a 
specific  statute  or  statutes.  Accordingly. 
Dodd-F’rank  Act  section  14().5(h)  is  a 
broad  source  of  authority  to  modify  or 
exem])t  the  di.sclosure  reciuirements  of 
TILA. 

In  deyeloj)ing  rules  for  residential 
mortgage  loans  under  Dodd-F’rank  Act 
section  140.5(1)),  the  Bureau  has 
considered  the  ])urpo.se.s  of  imj)roying 
consumer  avyaieness  and  understanding 
of  tran.sactions  inyolying  residential 
mortgage  loans  through  the  use  of 
disclosures,  and  the  interests  of 
consumers  and  the  public.  For  the 
rea.sons  discussed  in  this  notice,  the 
Bureau  is  i.ssning  ])ortion.s  of  this  rule 
pursuant  to  its  authority  under  Dodd- 
Ihank  Act  section  14()5(h).  .See  the 
section-hy-.section  analysis  of  each 


section  of  this  final  ride  for  further 
elaboration  on  legal  authority. 

V.  Seclion-by-Section  Analysis 

A.  liagiddtion  Z 

.Section  1()2(».17  (leneral  Di.sidosnre 
Reiinirements 

17(a)  Form  of  Di.sclosures 
17(a)(1) 

.Section  1 028. 17(a)(1)  contains  form 
re{|uirement.s  that  goyern  many  of  the 
ilisclosures  under  snhpart  C  of 
Regulation  Z,  including  current  ARM 
disclosures.  The  Bureau  propo.sed 
reyising  the  rule  with  regard  to  both  the 
§  l()2().2()(c)  ARM  intere.st  rate 
adjustment  ])ayment  change  notices  and 
the  l()2().2()(d)  initial  ARM  intere.st 
rate  adjustment  notices. 

.Section  1()2(). 17(a)(1)  requires,  among 
other  things,  that  certain  disclosures 
contain  only  information  directly 
related  to  that  disclosure.  .Section 
102(j.2()(c)  is  not  included  in  the  li.st  of 
rules  goyerned  hy  this  general 
segregation  reipiirement  and 
commentary  to  ^  l()2().l  7(a)(l )  confirms 
that  ^  l()2().2()(c)  is  not  subject  to  this 
reipnrement. 

The  Bureau  ])ropo.sed  reyising 
^  1 028.1 7(a)(l )  and  comment  1 7(a)(l  )- 
2.ii  to  add  ^  1 028.2()(c)  to  the  list  of 
disclosures  required  to  contain  only 
information  ilirectly  related  to  the 
disclosure  and  to  include  §  l()28.2()(c) 
among  the  suh])art  (1  disclosures 
reiiuired  to  he  grouped  together  and 
segregated  from  other  information.  The 
Bureau  stated  that  the  purpo.se  of  the 

l()28.2()(c)  payment  change  notices  is 
to  inform  consumers  of  upcoming 
changes  to  their  interest  rate  and 
mortgage  payments  and  to  giye  them 
time  to  exj)lore  alternatiyes.  The  Bureau 
stated  that  it  helieyed  that  the  current 
form  requirements  to  which  the 
§  1028. 20(c)  notices  are  subject  were 
insufficient  to  highlight  and  emphasize 
important  information  consumers 
needed  to  make  decisions  ahout  their 
adjnstahle-rate  mortgages.  The  Bureau 
said  that  the  reyisions  to  1028.17(a)(1) 
and  comment  17(a)(l)-2.ii  would 
enhance  consumers’  awareness  of  this 
important  information.  The  ])ropo.sal 
also  clarified  that  ])royiders  of 
§  1028.20(c)  notices  would  have 
remained  subject  to  the  other 
§  1028.17(a)(1)  form  requirements, 
including  that  the  di.sclosnres  he  clear 
and  cons])icuou.s  and  in  vyriting  and  that 
the  di.sclosnres  could  he  proyided 
electronically  subject  to  comj)liance 
w'ith  Electronic  .Signatures  in  Global  and 
National  (k)mmerce  Act  (E-Sign  Act)  (15 
IJ.S.C.  7001  et  seip). 


Although  the  Bureau  received 
comments  opposed  to  the  revdsion  of 
1028.20(c)  in  general,  which  are 
discussed  helovy.  the  Bureau  did  not 
receive  .si)ecific  comments  regarding  its 
propo.sed  changes  to  §  1028.17(a)(1). 

One  hank  did  suggest  that  Iv.Sign  Act 
not  ap])ly  to  the  ARM  disclosures  such 
that  they  could  he  provided  to 
consumers  without  their  demonstrated 
consent,  which  the  hank  said  was 
difficult  to  obtain.  The  Bureau  notes 
that  E-.Sign  Act  reiiuirements  apply  to 
current  1028.20(c)  as  well  as  to  the 
other  disclosures  reiinired  under 
snhpart  C.  Further.  TILA  section  128A 
specifically  requires  the  ARM  initial 
interest  rate  notices  to  he  provided  to 
consumers  in  written  form.  The  Bureau 
believes  these  reijuirements  can  ensure 
that  consumers  receive  the  reciuired 
disclosures  and  therefore  declines  to 
.scale  hack  this  consumer  protection.  For 
the  reasons  discus.sed  above,  the  Bureau 
is  adopting  as  proposed  revised 
S  1028.1 7(a)(1)  and  comment  17(a)(1)- 
2.ii.  Thus,  the  disclosures  reipured  hy 
§  1028.20(c)  must  comply  with  the  form 
reiiuirements  of  ^  1028.17(a)(1)  as 
revised. 

As  with  1028.20(c)  above,  the 
])ropo.sal  clarified  that  jiroyiders  of  the 
§  1028.20(d)  notices  would  have  been 
subject  to  the  same  ^  1028.17(a)(1)  form 
reiiuirements,  including  that  the 
disclosures  he  clear  and  conspicuous,  in 
writing,  and  that  they  he  permitted  to  he 
provided  electronically  subject  to 
compliance  with  the  Iv.Sign  Act. 
However,  the  final  rule  revises 
S  102(). 17(a)(1)  with  respect  to  the 
delivery  of  the  notices  required  by 
§  1028.20(d).  TILA  .section  128A.  as 
added  by  Dodd-F’rank  Act  section  1418 
and  implemented  in  S  1028.20(d), 
requires  that  initial  ARM  interest  rate 
adju.stment  notices  he  “separate  and 
distinct  from  all  other  correspondence 
to  the  consumer.”  Accordingly,  the 
Bureau  propo.sed  that  the  1028.20(d) 
ARM  initial  interest  rate  adjustment 
notices  must  he  provided  to  consumers 
.separate  and  di.stinct  from  all  other 
correspondence  and.  thus,  that  they 
would  not  he  subject  to  the  general 
segregation  reiiuirements  of 
S  1028.1 7(a)(l ).  Proposed  comment 
20(d)(l)-2  interpreted  the  "separate  and 
di.stinct”  requirement  as  requiring  the 
S  1028.20(d)  notices  to  he  provided  to 
consumers  in  a  separate  envelope  or  as 
its  own  .separate  email  apart  from  other 
.servicer  correspondence. 

For  the  reasons  di.scussed  in  the 
section-hy-section  analysis  of 
§  1028.20(d)  below,  the  Bureau  is 
adopting  comment  20(d)-8.  which 
interprets  the  new  TILA  .statutory 
language  to  require  that  §  1028.20(d) 
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notices  lx;  provided  to  consumers  as  a 
separate  document.  I)ut  |)(;rmits  it  to  lx; 
mail(;d  in  the  .same  env«;lope  or  as  a 
.separate  attachment  in  an  email  with 
other  servicer  corre.s|)ondence. 
Accordinglv.  the  final  rule  r(;vises 
102(i.l 7(a)(l )  to  recpiire  that 
S  lU2(>.2()(d)  ARM  notic(;.s  lx;  provided 
to  consumers  as  a  se|)arat(;  (hxaiment. 
hilt  not  nece.s.sarilv  in  a  .sejiarate 
env(;Io|x;  or  email.  As  a  re.sult  of  this 
change,  both  §  l()2(j.2()(c)  and  (d)  are 
.sul)j(;ct  to  revised  1()2(>.l  7(a)(1 )  and 
comment  1 7(a)(l  )-2.i. 

laigal  Authority 

The  ap|)lication  of  §  1028.1 7(a)(1).  as 
modified,  to  §  102(i.2()((.)  and  (d)  is 
authoriz(;d.  in  part,  under  TILA  .section 
122.  which  niipiires  that  di.sclosures 
under  TILA  he  clear  and  conspicuous, 
in  accordance  with  regulations  of  the 
llnreau.  Tlx;  rixpiirements  are  further 
authorized  uixlerTIl.A  section  lO.'ila) 
lx;cau.se  tlx;  Hun;au  believes  that  the 
final  ruh;'.s  form  nxpiirements  an; 
nec(;.ssarv  and  propiir  to  (;ffectuate  the 
j)urposes  of  TILA  to  assure  a  meaningful 
disclosun;  ofcr(;dit  terms,  avoid  the 
uninfornx;d  u.se  of  credit,  and  protiict 
consumers  against  inaccurati;  and  unfair 
cr(;dit  hilling  practices  hy  (;nsnring  that 
<.on.sum(;rs  und(;rstand  the  content  of 
the  ARM  notic(;s. 

TILA  .s«;ction  128A(I)).  as  (;stal)lislx;d 
hy  Dixid-Frank  Act  section  1418. 
spiicificallv  providiis  that  the 
disclosunis  shall  lx;  in  writing,  separate; 
aixl  distinct  from  all  oth(;r 
corn;spondence.  which  the  Hiireau 
inter|)r(;t.s  as  consistent  with  the 
R(;gulation  Z  form  re(|uin;ment.s  of 
4?  1020.1 7(a)(l ).  as  amend(;d.  in  addition, 
tlx;  Hureau  heliiives,  consi.st(;nt  with 
Ilixld-Frank  Act  .section  10:i2(a),  that  the 
application  of  ^  1020.17(a)(1)  to 
§  1020.20(d)  will  ensure  that  the 
leatures  of  ARM  loans  are  (;ffectivelv 
disclo.sed  to  consumers  in  a  manner  that 
allows  consumers  to  understaixl  the 
information  disclosed. 

17(1))  Time  of  Disclosures 

.Section  1020.17(1))  generally 
estahlislxis  timing  n;{pnrements  for 
certain  R(;guiation  Z  di.sclosures.  among 
them  rules  with  special  timing 
niiiuirements.  'I'he  Hun;au  |)roj)osed 
r(;vising  4j  1020.1 7(1))  to  add  §  1020.20(d) 
to  the  list  of  variable-rate  di.sclosun; 
provisions  with  sjxicial  timing 
r(;(iuirem(;nts.  This  amendment  would 
have  al(;rted  creditors,  assignees,  and 
servicers  that,  as  with  the  §  102(). 20(c) 
payment  adjustment  notices,  there  an; 
timing  nxiiiirements  particular  to  the 
451020.20(d)  initial  intere.st  rate 
adjustment  notices.  The  Bureau 
received  no  comments  regarding  this 


revision  and  is  adojiting  revised 
1020.17(1)). 

17(c)  Basis  of  Di.sclosures  aixl  Use  of 
Lsti  mates 

17(c)(1) 

.S(;ction  1020.17(c)(1)  r(;(|uires 
disclosures  to  r(;ilect  the  t(;nns  of  the 
l(;gal  obligation  hetwei;!)  tlx;  parties. 
(airr(;nt  conmx;nt  17(c)(l)-l  ])rovid(;s 
that,  und(;r  this  r(xiuir(;ment.  discl()suri;s 
geix;rally  mu.st  rellect  the  credit  terms  to 
which  the  parties  an;  legally  hound  as 
of  the  outset  of  the  transaction  hut  that, 
in  the  ca.se  of  disclosures  reciuired  by 
§  1020.20(c).  the  di.sclosures  shall  reflect 
the  credit  terms  to  which  the  parties  are 
legallv  hound  when  the  disclosures  are 
l)rovided.  The  Bun;au  ])roposed  revising 
comment  17(c)(1)— 1  to  make  clear  that 
the  di.sclosures  n;(piin;d  hv  §  1020.20(d), 
like  those  reijuinxl  hv  ^  l(i20. 20(c).  mu.st 
reflect  the  credit  terms  to  which  the 
])artie.s  an;  legally  hound  wlx;n  the 
disclosures  are  provided,  rather  than  at 
the  outset  of  the  transaction.  The  Bureau 
receiv(;d  no  comm(;nt.s  n;garding  this 
revision  and  is  adopting  revisi;d 
comment  1 7(c)(l  )-l . 

.Section  1020.18  (iontiait  of  Disclo.sun;.s 
1 8(f)  Variahh;  Rati; 

.Section  1020.18(1]  s(;ts  forth  the 
contiints  of  disclosures  n;(pured  for 
certain  variahle-rate  transactions, 
(’.onmxint  18(f)-l  clarifies  that  creditors 
(ilecting  to  suhstitnte  ^  1020.10(h) 
disclo.sun;.s  for  §  1 020.1 8(f)(  1 ) 
disclosures,  as  i)ermitted  hy 
{5 1020.18(f)(1)  and  (.'1).  may.  hut  need 
not.  also  |)n)vide  di.sclosures  re(iuir(;d 
hy  45 102(). 20(c).  Under  curn;nt 
45 1020.20(c).  disclosures  an;  permissive 
in  such  cases  hecau.se  the  §  1020.10(h) 
suhstitution  is  p(;rmitted  onlv  for 
variahle-rate  tran.sactions  not  .secured  hv 
the  consumer's  princij)al  dwelling  or 
variahle-rate  transactions  secured  hv  the 
consuuxir’s  ])rincipal  dwelling,  with  a 
term  of  one  year  or  less.  The.se  types  of 
transactions  are  ix)t  coviired  hy  i.nrnint 
45 1020.20(c).  Thus,  comment  18(1)-! 
does  not  alter  the  legal  reipiirements 
ap])ficahle  to  cniditors.  The  clarification 
was  included  in  the  comment,  however, 
because  §  102(). 20(c)  cross-relerences 
^  102(). 10(h)  and  applies  to  transactions 
covered  hy  ^  1020.10(h). 

The  Bun;au  propo.sed  removing  this 
n;ferenc(;  to  §  1020.20(c)  from  comux;nt 
18(f)— 1  hecau.se  it  would  no  longer  have 
been  helpful  hecau.se  propo.sed 
§  1020.20(c)  and  (d)  did  not  cross- 
reference  45 1020.10(h)  and  defined  their 
scojx;  of  coverage  without  referiince  to 
§  1020.10(h).  Mix'ixiver,  §  1020.20(c)  and 
(d)  would  have  a])|)lied  to  some  ARMs 
with  terms  of  one  year  or  less,  such  that 


a])])lying  the  current  comment  would 
have  created  an  unwarranted  exemjition 
from  the  reiiuiriiment  to  jirovide  ARM 
ixitices  to  consunx;rs  with  such  ARMs. 
For  these  r(;a.s()ns,  the  Bureau  inoposiid 
to  remove  the  r(;fer(;ix:e  to  ^  1020.20(c) 
in  comnx;nt  18(f)-l . 

The  Bureau  received  no  comments  on 
this  issix;.  llowev(;r,  as  discu.ssiid  below 
in  the  .section-hy-s(;ction  analysis  of 
45 1020.20(c)(l)(ii)  and  (d)(l)(ii),  tlx;  final 
rule  exiiands  tlx;  construction  loan 
exemption  to  all  ARMs  with  terms  of 
one  year  or  less,  thereby  eliminating  any 
need  to  revise  comment  1 8(11(1  )-l. 

Thus,  the  Bureau  is  not  adopting  the 
projiosed  revision  of  comment  18(f)(1)- 
1. 

Section  1020.19  Uertain  Mortgage  and 
Variable-Rate  Tran.sactions 

19(h)  Certain  Variable-Rate  Tran.sactions 

Section  1020.19(h)  reipiires 
disclosures  for  consumers  a])])lying  for 
certain  variahlii-rate  transactions. 
Comment  19(h)-4  (;xplains  that 
transactions  in  which  the  creditor  is 
re(pur(;d  to  coinj)ly  with  aixl  has 
comi)li(;d  with  the  disclosure 
r(;(piirement.s  of  the  variahle-rate 
regulations  of  other  Federal  agencies  are 
exem|)t  from  the  reiiuirements  of 
4?  lt)20.20(c)  hy  virtue  of  {5  1020.20(d). 
C.on.si.st(;nl  with  the  ju'opo.sed  removal  of 
curr(;nt  45  1080.20(d).  discussed  below, 
which  exemjits  creditors,  assignees,  and 
servicers  from  the  reiiuirements  of 
45 1020.20(c)  if  they  have  com])lied  with 
disclosure  requirements  of  otlxu'  Federal 
agencies,  the  Bureau  pro]jo.sed  revising 
comment  19(h)-4  to  remove  the 
reference  to  ^  1020.20(c)  and  (d).  The 
Bureau  is  i.ssuing  this  asjject  of  the  final 
rule  as  pro]X)sed.  having  received  no 
comment  on  this  issue. 

The  Bureau  propo.sed  revising 
i.onnnent  19(h)-.'5.i.(i  to  cross-reference 
other  commentary  that  makes  clear  that 
45 1020.20(c)  and  (d)  would  not  apply  to 
“jirice-level-adjusted  mortgages”  that 
have  a  fixed-rate  of  intere.st  hut  jirovide 
for  periodic  adju.stments  to  payments 
and  the  loan  balance  to  reflect  changes 
in  an  index  measuring  ]jrice.s  or 
inllation.  Having  received  no  comments 
on  the  above  jiroixised  change,  the 
Bureau  is  issuing  this  aspect  of  the  final 
rule  as  proixised. 

The  Bureau  ])roi)o.sed  revising 
comment  1 9(h)(2)(xi)-l  to  include  a 
reference  to  ^  102(). 20(d).  Bursuant  to 
current  §  1 020.1 9(h)(2)(xi),  disclosures 
regarding  the  type  of  information  that 
will  he  provided  in  ixitices  of  intere.st 
rate  adjustments  and  the  timing  of  such 
notices  mu.st  he  provided  to  consumers 
applying  for  variahle-rate  transactions 
secured  by  the  consumer's  princijxil 
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dwelling  with  a  term  grtniter  than  one 
year.  Current  comment  19(h)(2)(xi)-l 
clarifies  that  these  disclosures  include 
information  regarding  the  content  and 
timing  of  disclosures  consiumirs  will 
receive  ])nrsnant  to  current  1  l)2(i.2()(c). 
Th(5  Hiirean  ])ro])osed  adding  to  the 
comment  a  relerence  to  ^  l{)2().2()(d), 
hecan.se  those  disclosures  also  would 
have  h(;en  jjrovided  to  consumers  under 
the  Hnniau’s  pro])osed  rule.  The 
propo.sed  c;omment  also  made 
conforming  changes  to  the  t(!xt 
suggested  for  destaihing  the  ARM 
notices  to  rellect  the  timing  and  content 
of  the  S  l()2B.2()(c)  and  (d)  disclosures. 
Having  received  no  comments  on  this 
change,  the  Bureau  is  adopting 
comment  in(h)(2)(xi)-l  as  ])roposed. 

Section  1028.20  Disclosure 
Requirements  Regarding  Post- 
Consummation  Events 

20(c)  Rate  Adju.stinents  with  a 
Corres])onding  Change  in  Payment 

Overview 

Sectic)!!  1020.20(c)  retjuires  that 
disclosures  h(!  provichul  to  consumers 
with  variahle-rate  mortgages  each  time 
an  adjustment  results  in  a 
corresj)onding  payment  change  and  at 
least  once  each  year  during  wliiili  an 
interest  rate  adjustment  is  imi)lemented 
without  a  corresponding  ])ayment 
change.  The  current  rule  do(!S  not 
differentiate  between  the  content 
recpiircid  for  the  non-])ayment  change 
annual  notice  and  the  notices  nuphred 
each  time  the  intere.st  rate  adjustment 
r(;.sults  in  a  corr(!S])onding  j)avment 
change.  .Section  1020.20(c)  also  recjuires 
that  adjustment  notices  di.sclose  the 
following:  (1)  The  current  and  j)rior 
intere.st  rates  for  the  loan:  (2)  the  index 
values  u])on  which  the  current  and  prior 
interest  rates  are  based:  (3)  the  extent  to 
which  the  crculitor  has  foregone  any 
increase  in  the  interest  rate:  (4)  the 
contractual  effects  of  the  adjustment, 
including  the  j)ayment  due  after  the 
adjustment  is  made,  and  a  statement  of 
the  loan  balance;  and  (.0)  the  payment, 
if  diffenmt  from  the  j)ayment  due  aft(;r 
adjustmcmt,  that  would  he  reciuired  to 
amortize  fully  the  loan  at  the  new 
interest  rate  over  the  remainder  of  the 
loan  term. 

The  Bureau  jiroposed  two  major 
changes  to  ^  1020.20(c).  First,  the 
Bnniau  projio.sed  eliminating  the  non¬ 
payment  c;hange  annual  notice  sent  each 
year  during  which  an  interest  rate 
adjustment  is  implemented  without  a 
corresjxmding  payment  change.  As 
ex|)lained  in  more  detail  below,  the 
Bureau  stated  that  it  believed  that  the 
Dodd-Frank  Act  amendments  to  TIEA, 
and  the  Bureau's  pro])osed  amendments 


to  Regulation  Z  that  woidd  implement 
those  ])rovi.sions,  would  provide 
consimKM's  with  much  of  the 
information  contained  in  this  annual 
notice,  ther(!l)v  greatlv  minimizing  the 
need  for  its  protections.  .Second,  the 
Binxuni’s  proposal  would  hav(!  aimmded 
c;urr(!nt  ^  1020.20(c)  by  adding 
disclosnr{;s  that  tin;  Bureau  statcul  it 
believed  would  ladumce  ])rotections  for 
consumers  with  ARMs.  Tin;  revisions  to 
§lt)20. 20(c)  also  would  have 
harmonized  that  section  with  the 
reciuirements  the  Bureau,  ])ropo.sed  for 
the  initial  ARM  interest  rate  adju.stment 
notice  under  1020.20(d),  thereby 
promoting  consistency  between  the 
Regulation  Z  ARM  provisions. 

The  Bureau  also  would  have  revised 
the  heading  to  §  1020.20  from 
“.Suh.secjuent  Di.sclosure  Recpiirements” 
to  “Di.sclosure  RtHiuirements  Regarding 
Post-Gonsninmation  Events.”  The 
Bureau  ])ro])o.sed  revising  the  heading 
for  clarification  hecan.se  interest  rate 
adjustments  occur  post-consummation, 
hilt,  under  certain  circumstances,  the 
ARM  notices  reipiired  under 
§  1020.20(d)  may  he  ])rovided  at 
consummation  and  thus  are  not 
“subsequent  disclosures”.  .See  the 
section-hy-.section  analvsis  of 
^  1020.20(d)  below.  The  Bureau  also 
proposed  revising  the  heading  to 
1020.20(c)  from  “Variable-Rate 
Adjustments”  to  “Rate  Adjustments 
with  a  (Corresponding  (Change  in 
Payment”  to  c.larifv  that,  pursuant  to  the 
|)roi)osed  revision  of  §  1020.20(c).  the 
disclosure  would  have  been  required 
oidy  when  the  interest  rate  adjustment 
caused  a  change  in  the  mortgage 
payment. 

Eliniinaiion  ofanninil  disclosiiw.  The 
Bureau  proposed  to  eliminate  the 
§  1020.20(c)  annual  notice  required 
when  an  ARM’s  intere.st  rate  adjusts  one 
or  more  times  o\'er  the  course  of  a  vear 
without  any  corresponding  pavment 
change.  The  Bureau  noted  that 
consumers  who  receive  the  current  non¬ 
payment  change  annual  notice,  such  as 
consumers  with  ARMs  with  payment 
caps,  would  reciiive  much  of  the  .same 
information  in  the  iieriodic  statement 
under  jnojiosed  §  1020.41,  discussed 
below.  The  periodic  statement  would 
have  provided  consumers  with 
conqirehensive  information  about  their 
mortgages  each  hilling  cycle.  The 
periodic  statement  would  have  included 
some  of  the  .same  key  information 
])rovided  to  consumers  under  the 
current  (5  1020.20(c)  annual  notice,  such 
as  the  current  interest  rate  and  the  date 
after  which  that  rate  would  adjust.  It 
also  would  have  jirovided  other 
information  that  might  he  useful  to 
consumers  receiving  the  (j  1020.20(c) 


animal  notii:e,  including  information 
about  any  prejiayment  penalty: 
allocation  of  the  consumer's  payment  by 
jirincijial,  intere.st,  and  e.scrow;  the 
amount  of  the  outstanding  princijial: 
contact  information  for  the  relevant 
.State  housing  finance  authority;  and 
information  to  access  a  list  of  Federally- 
certified  homeownership  counselors. 

In  light  of  the  amount,  type,  and 
frequency  of  the  information  the  Bureau 
])ropo.sed  to  jirovide  in  the  periodic 
.statement  to  consumers  with  ARMs 
subject  to  current  §  l()20.2()(c.),  the 
Bureau  jnopo.sed  to  eliminate  the  non¬ 
payment  change  annual  notice  as 
du])licative  and  jiotentially  contributing 
to  information  overload  that  could 
deflect  consumer  attention  away  from 
the  information  received  in  other 
reipiired  disclosures.  The  Bureau 
solicited  comments  on  the  need,  value, 
or  use  of  retaining  this  annual  notice 
required  by  §  l()20.2()(c)  for  con.sumers 
who.se  ARM  interest  rates  adjust  during 
the  course  of  a  year  without  resulting  in 
corresponding  jiayment  changes. 

The  Bureau  also  projiosed  to  remove 
current  comments  20(c)(l)-l  and 
20(c)(4)-l  which,  among  other  things, 
address  the  content  of  the  (5  l()20.2()(c) 
non-pavment  change  annual  notice  the 
Bureau  jiroposed  to  eliminate,  ('.omment 
2()(c)(l)-l  also  explains,  among  other 
things,  the  meaning  of  the  terms 
“current”  and  “prior”  rates  and  that,  in 
disclosing  all  other  rates  that  applied 
during  the  iieriod  between  notices,  the 
creditor  may  di.sclose  a  range  of  the 
highest  and  lowest  rates  during  that 
period.  (lomment  2()(c)(4)-l .  among 
other  things,  defines  the  term  loan 
“balance”  and  explains  that  a 
“contractual  effect”  of  a  rate  adjustment 
includes  di.sclosure  of  any  change  in  the 
term  of  the  loan  if  the  change  resulted 
from  the  rate  adju.stment.  The  Bureau 
proposed  removing  these  comments 
even  though  they  also  relate  to  the 
recurring  disclosures  that  would  have 
been  required  by  propo.sed  (?  102().2()(c) 
for  intere.st  rate  adjustments  resulting  in 
a  corresjionding  ])ayment  change.  The 
Bureau  projio.sed  replacing  these 
comments  with  new  commentary 
discussed  below. 

Many  industrv  commenters,  including 
a  large  hank  anil  a  national  trade 
association,  supported  eliminating  the 
(}  1020.2()(c)  annual  notice,  which  thev 
characterized  as  costly  and  time 
consuming.  One  non-hank  servicer, 
conversely,  .stated  that  the  elimination 
of  the  annual  notice  did  not  provide  anv 
benefit  for  industry.  A  .State 
enforcement  agency  and  some  consumer 
advocates  supported  discontinuation  of 
the  notice.  Two  comment  letters  from 
consumer  groups  recommended 
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n'taining  the  annual  notice  l)nt  tliis  was 
basiul  on  their  understanding  tliat  the 
annual  notice  is  retjuinid  whether  or  not 
anv  interest  rate  adjustment  over  the 
course  of  the  y(;ar  cau.siid  a 
corres])t)nding  adjn.stmenl  to  the 
|)avm(!nt.  The  Hnrean  clarifies  that  the 
current  rule  nuinires  an  annual  notice 
only  when,  over  the  conr.se  of  a  year, 
one  or  more  intere.st  rate  adjustments 
have  occnrnKl  without  any  ])ayment 
change.  Thi!se  consumer  gron])s  ])ointed 
to  i)ayment-o|)tion  ARMs.  which  one 
consumer  group  recommended  he;  made 
illegal  h(!canse  they  are  inherentlv 
unfair,  as  a  reason  for  retaining  the 
annual  notice.  They  said  such  loans  can 
have  multiple  interest  rate;  adjustments 
without  a  })ayment  change  and  payment 
changes  occur  oidy  when  the  loan 
resiits,  which  can  he  infrcKpient  (resets 
generally  occur  when  the  princijial 
balance  reaches  some  maximum,  such 
as  125  percent  of  the  original  loan 
amount). 

For  the  r(;asons  set  forth  in  the 
])ropo.sal.  the  Hureau  is  adopting 
§  l()2(i.2()(c)  as  |)roj)osed,  with  respect  to 
the  elimination  of  the  non-|)ayment 
chang(!  annual  notice.  With  regard  to 
concerns  for  consumers  with  payment- 
option  ARMs.  the  Hiircnm  helieves  that 
the  compndiensive  information  that  will 
h(!  disclosed  to  consumers  eveu  v  hilling 
cycle  in  the  periodic  statement  the 
Hnrean  is  ado])ting  under  1()2().41  — 
most  notably  the  consumer's  current 
interest  rate  and  the  date  after  which  the 
interest  rate  will  adjust  and  payment 
allocation  information — ])rovides 
information  to  such  consumers  that  is 
superior  to  the  information  currently 
j)rovided  by  the  non-j)ayment  change 
annual  notice  under  §  l()2().2()(c).  The 
Hnrean  Ixilieves  that  the  costs  of 
nKpuring  industry  to  provide  both 
notices  would  outweigh  the  benefits 
consuiiKirs  would  garner  from  receiving 
this  annual  notice  in  addition  to  the 
periodic  statement.  The  Hnrean  also 
notes  that  comment  2()(c)(3)-l 
recognizes  that  creditors,  assignees,  and 
servicers  may  provide  consumers  with 
the  non-payment  change  annual  notice 
voluntarily,  in  their  own  di.scretion. 

Amondiuunt  of  pavniont  ch(in<’o 
(hsclosuro.  Tlu;  Hiinnin  ])ropos(;d 
amending  existing  ^  l()2(j.2()(c)  as  it 
relates  to  inteni.st  rate  adjustments  that 
result  in  a  corresponding  jjayment 
change.  The  ])ro])osed  rule  retained 
much  of  the  contiait  reejuired  in  the 
cnrnmt  notice  and  adihul  information 
that  the  Hnrean  stated  it  believed  would 
hel|)  consumers  hett(!r  understand  and 
manage  their  adjustable-rate  mortgages. 
The  revisions  to  current  §  l()2().2()(t:) 
would  have  harmonized  that  section 
with  the  requirements  for  the  initial 


ARM  interest  rat(!  adjustment  notic(;s 
th(!  Hnrean  propo.sed  in  l()2(i.2()(d).“' 

In  addition,  the  undsions  would  hav(! 
re(jnired  the  intenist  rate  adju.stment 
notice  he  provided  earlier  than  is 
currently  rcupnred.  The  Hnrean  noted 
that  |)romoting  consistency  Indwetm  the 
ARM  disclosures  retpured  by 
S  l()2(i.2()(c]  and  (d)  would  reduce 
comj)liance  burdens  on  industry  and 
minimize  consinn(!r  confusion. 

A  large  .service;!'  and  .several  trade 
a.ssociations  o])posed  the  revision  of 
^  1()2().2()(c),  except  for,  as  stated  above, 
the  Hurean's  proi)osal  to  eliminate  the 
m)n-payment  change  annual  notice. 
These  industry  commenters  ejnestioned 
the  Hurean’s  basis  for  revising  a 
regulation  they  believed  was  not  in  need 
of  im])rovement.  Moreover,  they  noted 
that  TILA  .section  128A,  as  e.stabli''hed 
by  Dodd-Frank  Act  section  1418. 
r(;(]uired  the  new  §  l()2(i. 20(d) 
disclosure  but  did  not  mandate  a 
revision  of  the  existing  ARM  rule.  In 
res])onse  to  the  i)roposar.s  refen;nc(;  to 
the  Hoard's  sweeping  2000  (’.lo.sed-Fnd 
Hro])o.sal,  which  ])ro])o.sed  similar 
revisions  to  ^  102(). 20(c).  th(;se 
commenters  ])ointed  out  that  the  Hoiird 
never  adopted  a  final  rule.  Th(;.se 
commenters  stated  that  the  industry  cost 
to  revise  the  current  di.sclosnres. 
including  com])elling  portfolio  lenders 
to  revise;  their  proprietary  ])rodnct 
offerings,  would  outweigh  the  consumer 
benefits.  They  .stated  that  the  FllA,  VA. 
and  (kSFs  could  not  comply  with  the 
new  timing  r(;(pur(;ment.s.  One 
comm{;nter  stated  that  the  cairrent  rule 
is  snjjerior  to  the  one  proj)o.s(;d  by  the 
Hnrean.  A  few  commenters  stated  that 
the  ARM  products  that  hajl  contributed 
to  the  mortgage  crisis  have  he(;n  largely 
r{;moved  from  the  market  though 
refinancing  or  loan  modification, 
thereby  neutralizing  any  need  to  r(;vise 
tbe  current  rule  to  ju'ovide  heightened 
consumer  protections.  A  research 
organization,  a  large  bank,  a  trade 
association,  and  a  credit  union  said  that 
post-imj)lementation  testing  was 
warranted  to  d(;t ermine  whether  the 
Hurean's  contention  that  consumers 
would  he  better  inform(;d  as  a  result  of 
r(;c(;iving  the  revi.sed  §  l()2(i.2()(c) 
di.sclosnr(;s  is  correct.  Further,  three 
small  banks  stated  that  the  Hnr(;au's 
efforts  to  harmonize  the  two  disclosures 


'’■’riH!  liiinNiu  \v()ik(!(l  wilti  Miicrt)  to  il(!si”ii  and 
li!.sl  iiukIoI  and  s<ini|)t(!  I(irms  (llin  mndnl  lorms)  tor 
^  l()j!(i.2(l(d).  I)iit  diet  not  K|)(M:iri(:allv  Inst 
§  U)2(i.2()((:)  ini)d(;t  lornis.  Iti^causn  ol  llu!  siinitaritx 
in  dm  inodd  lonns  tor  tmiti  rnins.  Iiowovor.  Itm 
r(!snlls  ol  Itm  Insliiif’  of  ^  102li.2()((t)  torms  i.s 
ndnvani  lor  S  1{)2(i.2()(i:)  a.s  woll.  'I'lins.  iliron”lionl 
till!  s(H:lion-l)v-S(!(:tion  analysis  Ixlow  of 
1()2(>.2()((:),  tim  liunsui  r(;fi;rs  to  dm  Insliii"  rosnlls 
for  1()2().2()(d).  as  appropriato. 


would  not  alleviate  industry  burden 
b(;cause  the  disclosures  diff(;r(;d  enough 
to  r(;(|nire  cn.stomiz(;d  programming  for 
each.  Thr(;e  !;omm(;nt  letters  from 
consumer  groups,  on  tin;  other  hand, 
r(;comm(;nd(;d  i;x])anding  the  content  of 
tin;  pro])osed  §  1()2(i.2()(c)  notice  to 
include  additional  di.sclo,snr(;s  from  the 
S  1{)2(1.2()(d)  notic;e.  ])articularly  the  loss 
mitigation  information. 

The  Hiir(;an  is  adoi)ting  §  l()2().2()(c). 
with  modifications  to  the  revisions 
j)roi)o.sed  by  the  Hur(;an.  For  tin;  reasons 
staled  above  and  throughout  this  final 
rule,  the  Hureau  b(;lieves  revision  of  the 
cuirent  rule  furthers  the  purjjoses  of 
TIhA.  Si)ecifically,  the  Hureau  believes 
tin;  revision  i.s  apjiropriate  and 
h(;neficial  because  consinmirs  will  better 
und(;r.stantl  the  costs  and  terms  of 
adjn.stabU;-rate  mortgages  if  they  receive 
the  ARM  disclosures  recpiired  by 
S  l()2().2()(c)  and  (d)  in  notices  with 
consistent  formatting  and  clear 
information.  Further,  consumers  will  he 
hi;tter  able  to  make  an  informiid  use  of 
credit  if  they  receive  this  information 
with  enough  time  to  budget  for  anv 
increase  or  to  take  appro])riate  action, 
such  a.s  pursuing  refinancing  or  options 
offer(;d  by  s(;rvicer.s  relating  to 
individual  hardship.  Tlu;  Hnr(;an 
b(;lieves  that  the  additional  time  and 
ch;ar(;r  information  provide  b(;nefits  to 
con.sunu;r.s  anticijiating  payment 
changes  that  outweigh  the  co.sts  to 
.servicers  to  implement  these  changes. 
Moreover,  as  discus.sed  in  the  section- 
hy-.section  analyses  below,  the  Hnrean 
believes  that  the  §  l()2(i.2()(c)  notice, 
which  consumers  may  receive 
periodically,  strikes  an  ajiiiropriate 
balance  between  disclosure  of  kev 
information  and  oviirloading  consumers 
with  additional  information  that  may  or 
may  not  be  ajijilicable  to  their 
situations,  such  a.s  loss  mitigation 
ojitions.  For  these  reasons,  the  reasons 
set  forth  in  the  jiroiiosed  rule,  and  the 
reasons  discussed  below  in  the  analysis 
of  each  .section  of  the  rule,  the  Hureau 
is  issuing  its  revision  of  l()2(i.2()(c). 

(h'(‘ditors,  assit^nees,  and  sorvicfu's. 

The  Hur(;au  also  propo.sed  amending 
§  1()2().2()(c)  to  a])ply  ex])licitly  to 
creditors,  assignees,  and  servicers.  The 
Hnr(;au  stated  that  curr(;nt  S  lH2(j.2()(c) 
a])])li(;d  to  creditors  and  existing 
comment  2()(c)-l  clarified  that  the 
r(;(piir(;nu;nts  of  §  l()2(i.2()(c)  also  apply 
to  snh.secpient  holders,  i.t;.,  assignees. 
Under  tiie  Hurean’s  pro])o.sal,  the 
r(;(piirement,s  of  l()2B.2l)(c)  would  have 
applied  to  .servicers,  a.s  well  as  to 
creditors  and  assignees.  Hro])osed 
comment  20(c)-l  clarified,  among  other 
things,  that  a  creditor,  assignee,  or 
.servicer  that  no  longer  owned  the 
mortgage  loan  or  the  mortgage  servicing 
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rights  would  not  liavo  been  sul)j(u;l  to 
the  n!(|uirements  ot  §  1()2().2()((;). 

In  its  |)ro])()sal,  tin;  Hunniu  statcul  that 
it  was  appropriate  to  apply  |)ro])osed 
S  1()2().2()((;)  to  servicers,  as  well  as  to 
cnulitors  and  assignees.  The!  Unnuni 
])oinled  out  that  inanv  creditors  and 
assignees  do  not  service  the  loans  th(!V 
own  and  instead  .sell  the  morlgagt; 
.servicing  rights  to  a  third  ])arly.  'I'he 
servicer  is  the  ])arty  with  which 
consumers  have  contact  on  an  ongoing 
basis  regarding  their  mortgages. 
(Consumers  send  their  payments  to  the 
servicer  and  communicate  with  the 
.servicer  lujgarding  any  (piestions  or 
problems  with  their  mortgages  that  may 
arise.  Where  the  owner  and  the  servic(!r 
an;  different  entities,  consumers  may 
not  know  the  identitv  of  the  owner  and 
may  not  even  realize  that  the  .servicer  is 
not  the  owner  of  their  mortgages. 
Moreover,  it  can  he  difficult  for 
consumers  to  ascertain  the  identity  of 
the  cnulitor  or  assignee,  even  though 
servicers  would  have  been  reepdred  to 
identify  the  owner  of  a  mortgage  under 
the  2012  RIvSPA  Servicing  Propo.sal, 
pnrsnanl  to  Dodd-Frank  Act  section 
1403.  The  Hnrean  .stated  a  similar 
rationah;  for  its  proposal  that  the 
nupdrements  of  §  1020.2{)((1)  apply  to 
assignees  as  well  as  to  creditors  and 
servicers. 

For  the  rtnisons  di.scns.sed  above;, 
projxj.sed  ??  1020.2()(c)  would  have 
reepdred,  as  e:larifie;el  hv  e:e)mment  20(e:)- 
1,  thcit  any  pre)visie)n  e)f  snhi)art  (i 
ge)verning  1020.2()(c)  also  weeidel  have 
iij)])lieel  te)  creeliteas,  assignees,  anel 
.servie;ers — even  where  the  e)the;r 
pre)visie)n.s  of  snhpart  C  referreel  e)nly  to 
e;re;elite)rs.  The  propeesal  also  wendel  liave 
removeel  c:nrr(;nt  comment  20(c:)-l , 
which,  among  other  things,  referred  te) 
“.sid)see]nent  he)lders,”  in  fave)r  of 
exnisistent  u.sage  of  the  term  “a.ssignee” 
in  ])re)j)e)seei  §  1020.20(c)  and  (el).  It  also 
we)idel  have  removeel  e.omment  20(c)-3 
as  eluplie:ative  eef  the  §  1020.1 7(e:)(l) 
re;epiirement  th.it  the  (lise;le)sure.s  refleel 
the  terms  e)f  the  parties’  le;gal 
e)hligatie)n.s. 

A  traele  association  and  a  non-hank 
service;!’  commente;ei  e)n  this  peertion  of 
the  ])re)pe)se;d  ride.  I’hey  state;el  that  e;ivil 
liability  feir  vieilatieins  of  3’ILA  is 
ele;le;rmine;el  by  TILA  .se;e:tions  130  anel 
131  anel  that  civil  liability  e:anne)t  he; 
e;xteneleel  te)  .se;rvice;r.s  l)eye)nel  the;  .se:e)|)e 
aniheerizeel  uneler  TlhA.  A  Slate 
enfe)re:ement  agene:y,  in  the  e)ther  h.inel, 
e;e)mmente;el  that  e;e)n.sume;r.s  shoulel  he; 
able  te)  seek  relief  against  se;rvie;ers  for 
vie)latie)n.s  e)f  1020.20(e;). 

The  Bureau  is  aele)i)ting  the  rule  as 
pro])e).seel.  The  Bureau  is  aele)})ting 
e:e)mment  20(e:)-l.  with  aeleleel  language 
edarifying  that,  (1)  credite)rs,  assignees. 


anel  .servie:er,s  that  own  e;ither  the; 
applie:al)le  ARM  e)r  the  <ipplie;al)le 
meertgcige  se;rvie:ing  rights,  e)r  heeth,  are; 
siihjeeit  te)  the  re;epiire;me;nt.s  e)f 
102().20(el)  anel  (2)  althe)ugh  the;  ride 
applie;.s  te)  e:re;elite)rs.  as.signe;e;s,  anel 
.se;rvie:e;rs,  the).se;  i)artie;s  may  elee.iele 
<nne)ng  themselves  whie.h  e)f  them  will 
pre)viele;  the  reepiire;el  eli.se;le)snre;s. 

rhe;  Bnreiui  notes  that  eairrent 
??  102().20(e:)  ele)e;s  ne)t  mentie)n  cre;elite)rs. 
a.ssignees,  e)r  .se;rvie:er.s.  'rhus,  althe)ngh 
the;  e:e)mme;ntary  ex])licitlv  re;fe;re;nc:(;s 
creelitors  anel  sul).se;epient  he)lele;r.s, 
neilhe;r  the  e;xi.sting  rule  ne)r  its 
e;ommentarv  expre.ssly  e;xe:hiele;  servie;e;r.s 
fre)m  its  reepiirements.  The;  Bure;au 
believes  it  is  le)gical  anel  appre)])riale;  te) 
;i])])Iy  the  reepiireanents  of  §  1020. 20(e:) 
te)  servie;er.s,  as  well  as  e:re;elite)rs  anel 
assignees  of  a  mortgage  leean.  It  is  wielelv 
re;e:e)gnizeel  that,  since  the 
imj)lementatie)n  of  §  1020.20(c) 
ap|)re)ximately  2.')  years  age),  .servie:er,s 
have;  he;e;n  jereevieling  the;  re;e]uire;el 
eli.se;le)sure;.s  to  ce)nsumers  with  ARMs.  as 
e)pj)e).se;el  te)  the;  eaeelitors  e)r  assignees  e)f 
those;  leeans  that  are;  not  eetherwi.se; 
e:e)n.siele;re;el  .se;rvie:e;rs.  As  neeteel  eiheeve;. 
the;  se;rvie:e;r  is  the;  ])arty  with  whie:h 
e:e)n.sume;r.s  have;  eaentact  e)n  an  e)nge)ing 
basis  re;giireling  the;ir  meertgageis. 

Se;rvie;e;rs  re;e:e;ive;  eaensumers’  ]);iyme;nts. 
(;e)n.snme;r.s  e:e)mmimie;ate;  with  the;ir 
,se;rvie;e;r.s  re;gareling  epie;.stie)ns  eer 
preehlems  that  may  ari.se.  Where;  the; 
e)wne;r  anel  the  .se;rvie:er  are;  elifferent 
e;ntitie;.s,  e:e)nsume;r.s  mav  ne)t  know  the; 
iele;ntity  e)f  the  e)wne;r  anel  may  ne)t  e;ve;n 
re;alize;  that  the  serviearr  is  ne)t  the;  e)wne;r 
e)f  the;ir  meertgage.  'rhus.  it  is  appreepriate; 
that  servicers  he  inclneleel  ameeng  the; 
e;ntitie;s  re;epiire;el  te)  j)roviele  e;on.snmer.s 
with  the;  eli.se:le).sure;s  uneler  §  1020.20(c;). 

'rhe  Bnre;au  further  notes  that  the;  rule 
woulel  have;  re;epdreel  cre^eliteers, 
assignees,  anel  se;rvie:ers  to  ])re)viele 
exensnme^rs  with  the  eli.se:lo.sure;.s  re;e]uire;el 
by  1020.20(e:)  witheeiit  refereneang 
eaeelitor,  a.ssignee,  or  se;rvie;er  e;ivil 
liability,  (x)nsi.stent  with  the  projeeesal. 
the;  final  rule;  anel  exenunentarv  set  forth 
the  e)hligatie)ns  of  ea’eeliteers,  a.ssigne;e).s, 
anel  .se;rviex;r.s  hut  ele)  ne)t  .spe;eafie;ally 
aelelress  the  issue  e)f  eavil  liability  of  any 
ex)ve;re;el  |)e;rse)n  in  an  actieen  brought  hv 
a  exensumer.  'I’hat  issue  is  ge)ve;rne;el  by 
'I’lLA  .see-.tions  130  anel  131,  anel  the; 
Bure;au’.s  revisieens  eh)  ne)t  purpe)rt  te) 
imj)e)se  reepiirements  inex)n.siste;nt  with 
'I'lLA.  Fe)r  the;.se;  reeasons,  anel  the;  re;ii.se)n.s 
artieadate;el  in  the;  pre)pe).sal,  the;  Bure;au 
is  aele)])ting  the  final  rule  as  ])re)j)e).se;el 
anel  ex)mme;nt  20(e;)-l  as  meeelifieel  with 
re;garel  te)  the;  applie:atie)n  e)f  §  1020.20(e:) 
to  e:re;elite)rs,  as.signe;e;.s,  anel  serviexns. 

As  eliseaisseel  in  the  le;gal  authoritv 
se;e:tie)n  he;le)w,  inedneling  serviexirs  as 
ex)vere;el  perse)ns  uneler  the  reiepiirements 


of  §  1020.20(e:)  is  autheerizeel  uneler. 
iimeeng  e)the;r  antheeritieis.  'I'lLA  se;e:tie)n 
lO.'j(a).  Se;e:tie)n  1020.20(c)  is  a  .servieang 
re;ejnire;me;nl  anel,  as  sue:h.  the  Bureau 
helievees  that  sul)je;e:ting  .se;rviex;r.s  te)  its 
re;epiire;me;nt.s  is  ne;e:e;.s.sarv  anel  pre)pe;r  te) 
effe;e:tuate  the;  pnrpe).se;s  e)f 'I'lLA  te) 
assure;  a  meaningful  elisedeesnre  e)f  eaeelit 
terms,  aveeiel  the  nninfeermeel  n.se  e)f 
e.reelit,  anel  ])re)te;e:t  exensumers  against 
inaexairate;  anel  unfair  creelit  hilling 
prae:tiex;.s.  Alse),  'riFA  .se;e:tie)n  128(f), 
whiedi  a|)j)lie;.s  te)  e:re;elite)r.s.  a.ssigne;e;.s, 
anel  .se;rviex;rs,  ])re)viele;s  authorization  to 
incluele;  se;rviex;rs  within  the;  sex)pe  e)f 
this  rule.  Finally,  the;  Bure;aii  ne)te;.s  that 
this  revision  e)f  1020.20(c)  is  exensistent 
with  the;  sceepe;  e)f  S  1020.20(el),  sne:h  that 
he)th  t;  1020.20(c)  anel  (el)  now  apply  te) 
e;reelite)rs,  assignees  anel  se;r\  lexers. 

Loan  modifications.  A  large;  hank  anel 
a  national  traele  a.sse)e;iatie)n 
re;e:omme;nele;el  that  the;  Bureau  exe;m])t 
le)an  moelifiexitions  for  finaneaally- 
eli.stre;.sse;el  exensumers  fre)m  the; 
re;epure;me;nt.s  of  S?  1020. 20(e;).  'I'hey  saiel 
that,  among  other  reasons,  re;epiiring  the 
ne)tice;.s  in  the;  ex)nte;xt  e)f  a  leean 
moelifiexitie)!!  weeulel  elelay  e;xe;i;ntie)n  e)f 
the;  le)an  me)elifie;atie)n  by  the;  00  te)  120 
elays  aelvanex;  ne)tiex;  re;e)nire;el  uneler  the; 
ride  anel  that  the;  J;?  1020. 20(e:)  neitiex;  was 
ne)t  ajiiuxipriate;  feir  leian  meielifiexitiems. 

'I’he;  Bure;au  neites  that  eairreait 
^  102().20(e;)  eleies  ne)t  e;xempt  leian 
moelificatieins  frenn  its  re;epure;me;nts. 
lle)we;v<;r,  the;  Biire;au  agrees  with  this 
re;ex)mme;nelatie)n,  anel  therefeire, 

5?  1020. 20(e:)  limits  exiveaage  te)  interest 
rate;  aeljnstments  pursuant  to  the;  ARM 
ex)ntrae;t.  Be;e:au.se;  intere;.st  rate; 
aeljnstments  e)e;cnrring  pursuant  to  a 
le)an  me)elifie:atie)n  eh)  not  oexair  j)ur.suant 
te)  the  le)an  ex)ntrae:t.  the;y  will  not  he; 
subject  to  this  rule  anel  thus,  will  not 
elelay  exenaition  of  loan  moelifiexition 
agreements.  .See  ex)nune;nl  20(c)-2, 
whie:h  the  Bure;au  is  adopting  in  the 
final  rule.  'Fhe  Bure;au  helieveis  that  an 
intere;.st  rate  aelju.stment  exuising  a 
payment  change;  pursuant  te)  a  le)an 
moelifiexitie)!!  in  a  le).ss  mitigation  ex)nte;xt 
eie)e;.s  ne)t  re;epiire  the  consumer 
j)re)te;ctie)ns  ex)ntemplate;el  by 
I?  1020.20(e;).  .Sue;h  ex)nsume;rs  have 
e;ithe;r  agre;e;el  to  the;  new  intere;.st  rate; 
prie)!'  te)  e;xe:eaitie)n  e)f  the;  le)an 
me)elifie:atie)n  e)r  are;  re;ex;iving  the;  l)e;nefit 
e)f  a  le)we;r  rate;  anel  thus,  are;  ne)t  at  risk 
e)f  j)avme;id  she)e:k.  Beexuise  the  le)an 
meeelificatie)!!  is  the  ae:tnal  reisidt  of 
])nr.sning  alte;rnative;.s  te)  the  payments 
e)the;rwi.se;  re;epiire;el  uneler  their 
aeljustahle;-rate;  meertgages,  the;  aelvanex; 
notiex;  affe)rele;el  by  the;  rule;  ele)e;.s  ne)t 
heuefit  sue:!)  exensumers. 

Fe)r  the;.se;  re;a.se)n.s.  as  aele)])te;el, 

§  1020.20(c)  exennpts  from  its  ex)ve;rage; 
interest  rate  edianges  oexairring  in  the 
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context  of  a  loan  modification  executed 
as  a  loss  mitigation  measure.  (Comment 
20(c)-2  clarifies,  however,  that  the 
nu|iun!ments  of  §  1()2(i.2()(c)  do  apply  to 
interest  rate  changes  that  occur 
snt).s(Hjuent  to  the  execution  of  a  loan 
modification  agnumient.  if  the  intenist 
rate  changes  occur  |)ursuant  to  the  tmins 
of  the  ARM  contract  as  modified. 

(Conversions.  In  its  proposal,  the 
Ihin^au  also  .stated  that  4?  1()2(j. 20(c) 
would  a])ply  to  ARMs  converting  to 
fixiul-rate  mortgag(!s  when  the 
adjustment  to  the  interest  rate  resulted 
in  a  corresponding  payment  change. 
Providing  this  notice  would  have 
alerted  consumers  to  their  new  interest 
rate  and  payment  following  conversion 
from  an  ARM  to  a  fixed-rate  mortgage. 
Proposed  comment  20(c)-2  explained 
that,  in  the  case  of  an  o])en-end  account 
converting  to  a  closed-end  adjustahle- 
rate  mortgage.  ^  102(i.2()(c)  disclosures 
would  not  he  re(inired  until  the 
implementation  of  the  first  intere.st  rate 
adjustment  that  resulted  in  a 
corr(iS|)ontling  payment  change  po.st- 
conversion.  The  Hnrean  analogized  the 
conversion  to  consummation.  Thus,  like 
other  ARMs  snl)j(;ct  to  the  requirements 
of  proposcul  4?  1()2().20(c).  disclosures  for 
these  typ(;s  of  converted  ARMs  would 
not  have  Imumi  retiuired  until  the  first 
interest  rat(!  adjiistnumt  following  the 
conversion  which  resnltcul  in  a 
corresponding  j)avm(;nt  change.  Tin; 
propos(ul  rule  would  have;  been 
consistent  with  existing  comment  2()(c)- 
1  and  proposed  §  1()2().2()(d)  regarding 
conversions. 

A  large  hank  and  a  national  trade; 
association  reepiested  that  the  Iiur(;au 
clarify  that  the  re(iuirenn;nt  of 
§  102(i.2(){c)  to  provide  disclosures  in 
the  case  of  an  ARM  e;onverting  to  a 
fixed-rate  transaction  do(;s  not  ap])lv  to 
loan  modifications  made  as  part  of  loss 
mitigation  efforts.  Apiilying  this 
measure  to  loan  moth ficat ions,  they 
stated,  would  harm  the  consumer  hy. 
among  other  things,  needlessly  delaying 
execution  of  the  loan  modification  to 
comply  with  the  ride.  This 
recommenilation  is  moot  in  view  of  the 
Bureau's  decision  to  limit  the  scojie  of 
coverage  of  §  l()2(i.2()(c)  to  ARMs 
adjusting  pursuant  to  the  loan  contract, 
thereby  exempting  all  loan 
modifications  executiid  as  a  lo.ss 
mitigation  measure  from  the 
reipiirements  of  §  l()2(i.2()(c). 

A  credit  union  stated  that  jiroviding 
this  disclosure  would  he  redundant  and 
confusing  to  consumers.  The  Bureau 
hiilieves  that  consumers  whose  interest 
rates  will  change  as  a  result  of  such 
conversions  would  hiinefit  from 
receiving  the  §  l()2(j.2()(c)  notice  alerting 
them  to  the  upcoming  change. 


especially  if  the  conversion  occurs 
automatically  under  the  loan  contract. 

The  Bureau  is  adopting  proposed 
^  1()2().2()(c)  without  modification.  The 
Bureau  also  is  adopting  comment  2()(c)- 
3.  originally  propostid  as  2()(c)-2.  which 
interprets  ^  l()2().2()(c)  with  regard  to 
conversions.  The  final  ride  removes 
current  comment  2()(c)-1. 

Legal  Authority 

The  Buriiau  amends  4}  l()2(i.2()(c) 
pursuant  to  its  authority  under  TILA 
section  l().'j(a).  For  the  reasons 
discu.ssed  in  the  section-hy-.section 
analysis  of  each  of  the  amendments  to 
4j  1028. 20(c),  the  Bureau  believes  that 
the  amendments  an;  nec(;ssary  and 
proper  to  effectuate  the  purposes  of 
TILA.  including  to  assure  a  meaningful 
disclosun;  of  cn;dit  terms,  avoid  the 
uninform(;d  use  of  credit,  and  protect 
consumers  against  inaccurate  and  unfair 
credit  hilling  ])ractices,  as  well  as  to 
pr(;vent  circumvention  or  evasion  of 
TILA.  Section  102().2()(c)  is  further 
authorized  under  Dodd-Frank  Act 
section  140.1(1)).  which  permits  the 
Buri;au  to  modify  disclosure 
r(;(iuir(;m(;nts  when;  such  modification 
is  in  the  inter(;st  of  con.sum(;rs  and  the 
public.  For  the  n;asons  discussed  ahovi; 
and  h(;low.  the  Bun;aii  l)(;lievi;s  that  its 
modification  of  102(). 20(c)  serv(;s  the 
inti;r(;sts  of  both  consum(;rs  and  the 
])nhlic. 

.Section  1020.20(c)  akso  is  authorized 
under  TILA  s(;i:tiou  128(f),  which 
n;(iuin;s  that  certain  information 
(;num(;rated  in  tin;  statuti;  he  ])rovidi;d  to 
consum(;rs  (;v(;ry  hilling  cycle  in  a 
periodic  statement  and  also  confers  on 
the  Bun;au  the  authority  to  n;(iuin; 
])eriodic  disclosure  of  “|s|uch  other 
information  as  the  Bun;an  mav  prescribe 
in  regulations."  Although  TILA  section 
128(f)  authoriz(;s  the  Bureau  to  require 
that  the  content  of  periodic  di.sclosures, 
such  as  those  re(]uir(;d  hy  §  1020.20(c). 
he  included  in  the  p(;riodic  statement, 
for  tin;  rea.sons  s(;t  forth  above  and 
below,  the  Bureau  l)(;liev(;s  that 
])roviding  this  information  as  a  separate 
disclosun;  would  better  serve 
consumers.  Und(;r  §  1020.17(a),  as 
discu.ssed  al)ove,  the  ^  1020.20(c)  ARM 
paym(;ut  adjustment  notici;  must  hi; 
.se])arate  and  distinct  from  the  ])eriodic 
statement  hut  may  he  provided  to 
cousiuni;rs  tog(;ther  with  tin;  periodic 
statement  and.  di;i)ending  on  the  mode 
of  deliverv,  in  the  sami;  env(;lope  or  as 
an  additional  (;mail  attachment.  The 
Bureau  also  believes  that  tlu;  interest  of 
consumi;rs  and  the  ])uhlic  interest  are 
better  s(;rved  hy  receiving  the 
4;  1020.20(c)  ARM  notice,  within  the 
timeframe  di.scuss(;d  below,  each  time 
ARM  intere.st  rate  adjustments  result  in 


a  corresponding  paym(;nt  change,  rather 
than  with  each  hilling  cycle  of  the 
periodic  .stat(;ment. 

Further,  the  Bureau  believes, 
cousi.st(;nl  with  Dodd-Frank  Act  section 
1032(a).  that  the  formatting 
r(;(iuir(;ment,s  ensure  that  the  features  of 
the  ARM  loans  covered  hy  ^  1020.20(c) 
are  fully,  ac.ciirately,  and  effectively 
disclo.sed  to  con.sinn(;r.s  in  a  manner  that 
])ermit.s  th(;m  to  understand  tin;  costs, 
benefits,  and  risks  associated  with  such 
loans,  in  light  of  their  individual  facts 
and  circum.stanc(;s. 

20(c)(l )  ('.overage 
20(c)(l  )(i)  In  (leneral 

Proposed  §  1020.20(c)(l  )(i)  defined  an 
adjustable-rate  mortgage  or  ARM.  for 
purpo.ses  of  4?  102(). 20(c),  as  a  closed-end 
consumer  credit  transaction  secured  hy 
the  consumer's  princi])al  dwelling  in 
which  the  annual  percentage  rate  may 
increase  after  consummation.  The 
propo.sed  rule  used  the  wording  from 
the  definitions  of  “adjustahle-rati;”  and 
“variahle-rati;"  mortgage  in  suhpart  (]  of 
Regulation  Z  to  ])romote  consistency 
within  the  regulation.  Pro])osed 
comment  20(c)(l  )(i)-l  ex])laiued  that 
the  d(;finition  of  "ARM"  meant 
"variable-rate  mortgagi;"  as  that  term  is 
used  elsewh(;re  in  suhpart  (]  of 
R(;gulation  Z,  except  as  would  have 
l)ei;n  ])rovided  in  |)ropo.sed  comment 
20(c)(l  )(ii)-3.  Having  received  no 
connn(;nt  on  this  issue,  tin;  Bureau  is 
ado])tiug  the  final  rule  and  comment 
20(c)(l  )(i)-l  is  adopted  as  ])roj)osed. 

In  its  pro])osal.  the  Bureau  noted  that 
current  ^  1020.20(c)  reijuires  di.sclosures 
oidy  for  adjustments  to  the  intere.st  rate 
in  variable-rate  tran.sactions  subject  to 
§  1020.19(h).  which  is  limited  to  loans 
s(;cnred  by  the  consumer's  princi])al 
dwelling  with  a  term  of  greater  than  one 
year.  The  Bur(;au  ])ro])osed  deleting  the 
cro.ss-reference  to  §  1020.19(h),  which 
otherwi.se  would  have  expanded  the 
.scoj)e  of  §  1020.20(c)  to  include  loans 
witli  t(;rm,s  of  one  year  or  l(;.ss.  (airrent 
^  1020.20(c)  and  comment  20(c)-l 
would  have  been  removed  in  favor  of 
proposed  §  1020.20(c)(l)(i)  with  regard 
to  which  loans  are  subject  to  the  inter(;st 
rate  adjustment  di.sclosures.  Having 
r(;ceived  no  comment  on  the  ])roposed 
elimination  of  the  cros.s-referenci;  to 
§  1020.1 ‘)(h),  the  Bureau  is  ado])ting  the 
final  rule  as  i)ropo,sed. 

Tin;  Bureau  ])roposed  using  the  terms 
“adjustahle-rate  mortgage"  or  "ARM"  to 
r(;place  the  term  "variable-rate 
transaction"  in  current  §  1020.20(c). 
Pro])o.sed  comment  20(c)(l  )(i)-l 
clarified  that  the  term  “variable-rate 
transaction,"  as  used  in  §  1020.19(h)  and 
eksewhere  in  Regulation  Z,  was 
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synonymous  with  the  t(!nn  “adjnslal)l(!- 
rate  mortgage”  or  "ARM,”  ex(:e])t  where 
specifically  distingnislied.  The  13ureau 
|)ro])osed  this  revision  liecause 
“a(ljustal)le-rate  mortgage”  and  “ARM" 
are  the  terms  commonlv  used  for 
mortgages  covenul  l)v  cnrnmt  and 
])ropos(!d  ^  102(i.2()(c;)  and  (d).  Having 
received  no  comments  on  this  toj)ic,  the 
Hnrean  is  adopting  the  final  ruhi  as 
])roposed. 

Proposcid  comment  2()(c)(lKi)-l  also 
clarified  tliat  the  recpurements  of 
^  l()2(i.2()(cKl  )(i)  would  not  In;  limited 
to  transactions  financing  the  initial 
accpusition  of  the  consumer's  ])rinci])al 
dwelling,  hut  would  ai)j)ly  to  other 
closed-end  ARM  transactions  secured 
by  the  consumer’s  princi]jal  dwelling, 
consistent  with  current  comment  19(1))- 
1  and  current  §  l()2().2()(c).  Having 
received  no  comments  on  this  subject, 
the  llnrean  is  adopting  the  final  rule  and 
comment  2()(c)(l)(i)-l  as  proposed. 

2()(c)(l](ii)  Exemi)tions 
In  (General 

Pro])osed  S  1()2().2()(c)(l)(ii)  set  forth 
two  exemptions  from  the  disclosure 
recpurements  of  l()2().2()(c).  These 
exemi)tions  ajjplied  to:  (1)  (ionstrnction 
loans  with  terms  of  one  year  or  less;  and 
(2)  the  first  adjustment  to  an  ARM  if  the 
first  payment  at  the  adjusted  level  was 
due  within  210  days  after 
consummation  and  the  actual,  not 
estimated,  new  interest  rate  was 
disclosed  at  consummation  in  the  initial 
ARM  interest  rate  adju.stment  notice  that 
would  have  been  reciiiired  hv  i)roposed 
§1020. 20(d).  Section  1020.20(d)  ahso 
propo.sed  the  .same  construction  loan 
exemj)tion.  Proposed  comments 
20(c)(l  )(ii)-l  and  -2  provided 
clarification  of  these  exemptions,  and 
])ropo.sed  comment  20(c)(l)(ii)-3 
clarified  that  c.ertain  loans  are  not  ARMs 
if  the  interest  rate  or  payment  change  is 
based  on  factors  other  than  a  c;hange  in 
the  value  of  an  index  or  a  forimda. 

In  response  to  comments  received 
from  industry  representatives,  the  final 
rule  expands  the  construction  loan 
exemption  to  all  ARMs  with  terms  of 
one  year  or  less.  Industry  commenters 
recpie-sted  other  exemj)ti))ns  from 
§  102().2()(c)  that  the  Bureau  declines  to 
adopt,  for  the  rea.sons  di.scn.ssed  below. 

hNemptions  from  the  Rule 

AliMs  with  t(^nns  oj  ona  yt;(ir  or  loss. 
The  propo.sed  rule  would  have  im;luded 
an  exemption  for  construction  ARMs 
with  terms  of  one  year  or  less.  As  set 
forth  in  the  ])roposal.  the  Bureau  said  it 
believed  that  the  fretpient  interest  rate 
adjustments,  multiple  disbursements  of 
funds,  short  loan  term,  and  on-going 


communication  between  the  creditor, 
assignee,  or  servicer  and  consumer 
distinguish  construction  loans  from 
other  ARMs.  These  loans  are  meant  to 
function  as  bridge  financing  until  the 
comi)letion  of  construction  and 
permanent  financing  can  be  put  into 
place.  Tbe  Bureau  stated  that  consumers 
with  construction  ARMs  were  not  at  risk 
of  j)ayment  shock  as  they  may  be  with 
other  ARMs  where  interest  rates 
changed  less  freciueutly.  Moreover, 
given  the  fre(|nency  of  interest  rate 
adjustments  on  construction  loans, 
creditors,  assignees,  and  servicers 
would  have  experienced  difficulty 
complying  with  the  |)ropo.sed 
requirement  to  provide  the  notice  to 
consumers  between  HO  and  120  (lavs 
before  the  first  payment  at  a  new  level 
was  due  for  each  adju.stment  that 
residted  in  a  corre.s])onding  payment 
change.  The  Bureau  concluded  that 
requiring  §  1020. 20(c)  notices  for  the.se 
loans  would  not  have  provided  a 
meaningful  benefit  to  the  consumer  nor 
would  it  have  inqnoved  consumers' 
awareness  and  understanding  of  their 
con.struction  ARMs  with  terms  of  one 
year  or  less. 

The  Bureau  .solicited  commeuts  ou 
whether  there  were  other  ARMs  with 
terms  of  one  year  or  less,  and  whether 
such  ARMs  should  be  exempt  from  the 
reciuirements  of  §  1020.20(c).  If  the  time 
period  of  the  advance  notice  for 
consumers  reeiuired  by  the  Bureau’s 
proposal  was  not  appropriate  for  these 
short-term  ARMs,  the  Bureau  solicited 
comments  on  what  |)eriod  would  have 
been  approjniate  that  also  would  have 
j)rovided  consumers  with  sufficient 
notice  of  the  uj)coming  intere.st  rate 
adju.stment  and  new  pavment. 

A  number  of  commenters,  including 
two  large  servicers,  a  home  builder  trade 
a.ssociation,  and  a  bank  trade 
a.ssociation,  recommended  that  the 
Bureau  expand  the  ])ro])o.sed  short-term 
construction  exemption  to  other  short¬ 
term  financing  originated  by  consumers 
for  consumer  ])urposes.  In  addition  to 
construction  ARMs,  such  ARMs  would 
include  home  inq)rovement,  bridge,  and 
other  short-term  consumer  loans. 
Commenters  echoed  the  rea.soning 
articulated  above  by  the  Bureau  in  favor 
of  the  con.struction  loan  exem])tion  to 
support  their  recommendation  to  extend 
the  exemption  to  all  consumer  ARMs 
with  terms  of  one  year  or  less.  They 
reasoned  that  the  short  term  and 
frecpient  creditor  contact  with 
consumers  common  to  the.se  loans 
insulates  consumers  from  the  payment 
shock  risk  occasioned  by  ARMs  without 
these  characteri.stics.  (kunmenters  also 
pointed  out  that  the  rate  changes  of  such 
short-term  ARMs  are  often  tied  to 


movement  in  an  index,  rather  than  a 
date  certain,  making  compliance  with 
the  00-  to  120-day  advance  notice 
reciuirement  virtnallv  impossible  to 
satisfy.  One  trade  as.sociation  also 
recommended  the  Bureau  clarify  that 
the  exemption  is  restricted  to  ARMs 
taken  out  by  consumers  as  opj)osed  to 
tbo.se  made  directly  to  borne  builders 
and  that  the  exem])tion  extends  to 
construction  loans  structured  in  a 
variety  of  ways. 

The  Bureau  is  persuaded  that,  as  in 
the  case  of  con.struction  loans,  the 
frecpient  intere.st  rate  adjustments, 
multiple  disbursements  of  funds,  short 
loan  term,  and  on-going  communication 
between  the  creditor,  assignee,  or 
.servicer  and  the  consumer  di.stinguish 
these  additional  forms  of  short-term 
consumer  financing  from  other  ARMs. 
For  the  .same  rea.soning  underpinning 
the  Bureau’s  decision  to  adopt  an 
exenqition  for  con.struction  ARMs  with 
terms  of  one  year  of  less,  the  final  rule 
exemjits  from  the  reipiirements  of 
§  l()20.2()(c)  all  ARMs  taken  out  by 
consumers  with  terms  of  one  year  or 
le.ss.  The  Bureau  notes  that  the  ARM 
rules  ajiply  only  to  consumer  loans  and 
that  comment  2()(c)(l)(ii)-l ,  which  the 
Bureau  is  adopting  as  projiosed,  applies 
the  standards  in  current  comment 
l‘)(b)-l  for  determining  the  term  of  a 
con.struction  loan  and  adds  clarification 
regarding  what  other  tyjie.s  of  loans 
(pialify  for  the  ex])anded  short-term 
ARM  exem])tion. 

Now  poyinont  duo  for  Iho  first  tiiuo 
within  210  duvs  aftor  consuiunuition. 
The  Bureau  also  projio.sed  an  exemjition 
from  the  requirements  of  §  l()20.2()(c) 
for  the  fir.st  ARM  adju.stment  causing  a 
change  in  payment,  if  the  first  payment 
at  the  adjusted  level  was  due  within  210 
(lavs  after  consummation.  As  clarified 
by  jiropo.sed  comment  2()(c)(l)(ii)-2. 
this  exemption  would  have  applied  only 
if  the  exact  intere.st  rate,  not  an  e.stimate, 
was  disclosed  at  consummation.  For 
ARMs  adjusting  within  six  months  of 
consummation,  which  may  be  within 
210  days  before  the  fir.st  payment  was 
due  at  the  new  level,  the  disclosures 
|)rop().sed  by  §1020.20((1)  would  have 
been  required  at  consummation.  The 
Bureau  rea.soned  that  having  received 
the  exact  amount  of  the  new  intere.st 
rate  and  payment  at  consummation  and 
the  recencv  of  consummation  wonld 
have  obviated  the  need  for  the  fir.st 
§  1020.20(c)  notice  in  this  circumstance 
becau.se  consumers  would  have  been 
ap|)rise(l  of  the  actual  upcoming 
adjustment  and  jiayment  change  by 
receiving  the  §  1020.20((rj  notice  just 
months  prior  to  its  occurrence.  Thus, 
the  Bureau  reasoned,  providing 
§  1020.20(c)  di.sclosures  in  the.se 
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cinainistances  would  have  hetai 
duplicative,  would  not  have;  contributed 
to  consumer  awareness  and 
under.standing,  and  would  iK)t  have; 
provided  a  nKianinglid  heneiit  to 
consumers.  On  the  basis  oi  tins 
n;a.soning  and  in  the  absence  ol 
comimmts  on  this  issue,  the  Hureaii 
integrates  this  (!xem|)tion  in  4?  1  l)2().2()(c) 
and  is  adopting  comment  2()(c)(l)(ii)-2. 

Non-AHM  loans.  l’roi)os(ul  comnumt 
2()(c)(1  )(ii)-3  disiaissed  other  loans  to 
which  the  rnh;  would  not  have  a])plie(l. 
l’ro|)osi!d  comments  2t)(c)(l  )(ii)-3  and 
2t)(d)(1)(ii)-2  wen;  consistent  with 
regard  to  the  loans  which  would  not 
have  been  snhj(!ct  to  tin;  i)ropo.s(!d  ARM 
disclosure  rules,  (antain  Regidation  Z 
provisions  treat  sonu!  of  these  loans  as 
variable-rate  transactions,  even  if  they 
an;  .structured  as  fixed-rate  transactions. 
Tin;  propo.sed  comment  clarified  that, 
for  purpo.ses  of  §  l()2(j.2t)(c).  the 
following  loans,  if  fixed-rate 
transactions,  would  not  have  l)(!en 
considered  ARMs  and  therefore  would 
not  have  Imumi  subject  to  ARM  notices 
pursuant  to  l()2().2()(c):  Shared-iuiiiity 
or  shanul-appreciation  mortgages:  ])rice- 
h!vel  adjust(;d  or  other  indextul 
mortgages  that  have  a  fixcnl  rati;  of 
interest  hut  provide  for  periodic 
adjustmimts  to  payments  and  the  loan 
balance  to  ndlect  changes  in  an  index 
measuring  prices  or  inflation; 
graduateij-pavimmt  mortgages  or  st(!|)- 
rate  tran.sactions:  renewable  halloon- 
|)ayment  instruments:  and  pnderred-rate 
loans.  The  Unnian  ohsinved  that  the 
particular  features  of  these  tvptis  of 
loans  might  trigger  int(5r(;st  rate;  or 
payment  chang(!s  oviir  the  tia  in  of  the 
loan  or  at  the  time  the  con.sumer  ])ays 
off  the  final  balance.  However,  the 
Ihireau  stated  that  these  changes  were 
based  on  factors  other  than  a  c;hange  in 
the  value  of  an  index  or  a  formula. 
Becaus(!  the  enumerated  loans  would 
not  have  heim  ARMs  under  the 
pro])osed  rule  they  would  not  have  h(!en 
covered  by  pro])osed  1()2().2()(c)  and. 
thus,  would  not  hav(;  nujuired 
di.sclosures. 

The  Bureau  stated  that  proposed  and 
lairrent  ^  1()2().2t)(c)  wcae  general  Iv 
consi.st(!nt  with  regard  to  the  ARMs  to 
which  they  would  not  aj)ply.  The 
principal  diflerence  was  that  cnrnmt 
^  1()2(i.2()(c)  a])plied  to  remnvahle 
halloon-|)ayment  instruments  and 
|)r(Terr(!d-rate  loans,  even  if  structured 
as  fixed-rate  transactions,  while 
proposed  §  1()2(i.2()(c)  would  not  have 
a|)|)lied  to  such  loans.  .See  1()2().19(1)) 
and  comment  19(h)-.'j.i.A  and  B.  Also, 
as  discus.sed  above,  current  S  1()2(i.2()(c) 
would  not  have  applitid  to  loans  with 
terms  of  one  year  or  less.  3'his  cat(!gorv 
included  construction  loans,  which 


would  have  hium  exempted  from 
coverage;  under  pro|)os(;d  1()2t).2()(c). 
riu;  Bur(;au  also  not(;d  that  its  proi)os(;d 
exem])tion  for  certain  initial 
S  l()2(>.2t)(c)  ARM  adjustments  would 
have;  l)e;(;n  inapplie:ahle;  te;  the;  e;urre;nt 
rede  he;e:ause  ])re)pe).se;el  I5  1  ()2().2()(el) 
we)ulel  ne)t  ye;t  have;  he;e;n  im])le;me;nte;el 
te)  re;])lae;e;  ;it  e:e)nsummatie)n  the; 
elise:le)sure;s  re;epnre;el  hv  e;urre;nt 
§  1()2().2()(e:)  fe)r  the;  first  (anel  all 
e;nsuing)  interest  nite  iieljustments. 

hike;  pre)])e)se;el  e:e)nnne;nt  2t)(e:)(1  )(ii)-3, 
current  e:e)mnu;nt  2()(e;)-2  e:larifie;.s  that 
S  l()2().2()(e:)  eie)e;s  ne)t  apjjly  te;  sh;ire;ei- 
e;epdty  e)r  .share;el-;ippre;e;iatie)n  me)rtgage;s 
e)r  te)  prie:e;-le;ve;l  aelju.ste;el  e)r  e)the;r  .sue:h 
inelexeel  me)rtgage;.s.  The;  e:urrent  ride; 
e:re)ss-re;fe;re;ne:e;s  ??  1028.19(1))  anel 
applie;s  te)  all  variahle;-nite;  transae;tie)ns 
e;e)ve;re;el  by  that  rule.  (ie)mme;nt  10(l))-4 
e;xplains  that  graeluateel-peiyment 
me)rtgage;.s  anel  .ste;p-rate;  transae:tie)ns 
withe)ut  variable-rate  fe;ature;s  are;  ne)t 
sul)jee:t  te)  ^  1 02().10(1)).  'I'hus.  the;se; 
le)ims  iire  ne)t  snl)je;e;t  te)  e:urre;nt 
4}  l()2().20(e:)  ne)r  we)nlel  the;v  have  l)e;e;n 
snl)je;e:t  te)  the;  ])re)pe)se;el  rule;. 

The;  e;urre;nt  rule;  ile)e;s  ne)t  me;ntie)n 
re;ne;wal)le;  halle)e)n-])ayme;nt  instruments 
anel  pre;fe;rre:el-rate;  beans,  hut  i;urre;nt 
^  H)2().2t)(e;)  applie;s  te)  the;.se;  bean 
])re)elue:ts  threeugh  the;  rule;’.s  e;re)s.s- 
re;fe;re;ne;e;  te)  §  1()2(). 10(h)  ;niel  the;re;fe)re; 
te)  e:e)mme;nt  1 0(l))-.').i.A  anel  B.  As 
elise:usse;el  aheeve.  unele;r  the;  Bnre;an’s 
j)re)])e)sal.  the;.se;  beans  weeulel  met  have; 
l)e;e;n  e;e)nsiele;re;el  aeljnstahle;-rate; 
me)rtgage;.s  anel  the;re;fe)re;  weeulel  neet  have; 
he;e;n  sul)ji;e;t  te)  the  eli.se:le)sures  re;e]uire;el 
in  preepei.seel  §  l()2().2()(e:).  'fhe  Bureean 
e;x])laine;el  that  the;  ])artie:ular  features  eef 
these;  types  eef  beans  might  trigger 
interest  rate;  or  payment  e:hange;s  e)ve;r 
the;  term  eef  the;  loan  eer  at  the;  time;  the; 
e;e)nsume;r  jeays  eeff  the;  final  l)alane;e  hut 
that  these;  e:hange;s  weeulel  have;  l)t;e;n 
ha.seel  een  fae;te)rs  e)the;r  than  a  e;hange  in 
the;  value;  eef  an  inelex  eer  :i  feernnda.  Tee 
illustrate;  that  peeint,  the;  Bure;au 
e;x])laine;el  that  whe;the;r  eer  whe;n  the; 
inte;re;st  rate  weeulel  aeljust  leer  a 
pre;fe;rre;el-rate;  leeiin  with  a  fixe;el  intere;st 
rate;  weeulel  likely  neet  he;  kneewahle;  tee  the; 
e;re;elite)r.  assigne;e;,  eer  .se;rvie:e;r  lee;twe;e;n 
(it)  anel  120  ebiys  in  aelvane;e;  eef  the;  elite; 
elate;  feer  the;  first  p:iyme;nt  at  a  ne;w  le;ve;l 
afte;r  the;  aelju.stment.  The;  Bure;au  went 
een  tee  e;x])lain  tluit  this  w<is  hee:ause;  the; 
leess  eef  the;  iere;ie;rre;el  nite  weeulel  have; 
he;e;n  leaseel  een  fae:te)rs  eetheer  than  a 
feermula  eer  e:hange;  in  the;  value  eef  an 
ineleex  agreeeel  tee  at  e:e)nsummatieen.  I’lie; 
Bureeau  peeinteel  eeut  the;  Beearel  hael  alsee 
pre)])e)se;el  tee  remeeve;  renewable  halleeeen- 
payment  in.struments  anel  pre;fe;rre;el-rate; 
beans  from  e:e)verage  uneler  §  102(e.20(e;) 


in  its  2009  Cdeeseeel-Bnel  Preeieeesal.'^-  'I’he; 
Bure;an  re;e:e;ive;el  nee  e.'eemnients  een  this 
teepie;  anel,  thus,  is  aebepting  the;  rule;  anel 
eieemment  20(e:)(l )(ii)-3  as  pre)])e)se;el. 

Re;ep)e;ste;el  I']xe;m])tie)ns 

No  small  sarvicar  axamption  or 
ini  aeration  of  AIIM  nolic:(!s  into  llu; 
porioclic  slatanmnt.  The;  preepeeseel  anel 
final  rub;s  elee  neet  e;xe;mpt  siiiidl  se;rvie:e;rs 
from  the;  re;ep)ire;n)e;nts  eef  S  1020. 20(e;) 
anel  (el),  ebesjeite;  the;  re;e:e)mtne;nelatie)n  feer 
sue:h  iin  e;xemptieen  freem  manv 
e:e)nnnnnity  hanks  anel  e:reelit  nnieens  anel 
the;  traeb;  asseee:iatie)ns  re;]ere;se;nting 
the;m.  Alsee.  afteer  e:e)nsieb;ring  e:e)ninie;nts 
r(;e;e;ive;el  in  reespeense;  tee  its  se)lie:itatieen  of 
wlu;the;r  1020.20(e:)  anel  (el)  elise:besure;s 
sheeubl  lee;  pi;rmitte;el  tee  lee;  inte;grate;el 
intee  the;  ]ee;rieeelie:  state;me;nt.  the;  Bure;au 
is  neet  aebepting  this  me;asure;.  Feer  a  full 
elise:ussieen  eef  the;  Bure;au’s  e:eensiele;ratie)n 
of  theese;  issue;s  for  heeth  S  1020. 20(e:)  anel 
(el).  se;e;  the;  se;e;tieen-l)y-se;e:tieen  analvsis 
eef  (i  1020.20(el)(l)(ii)  heebew  as  we;ll  as 
the;  re;gnlateerv  fle;xileilitv  analvsis  in  part 
Ylll. 

Otharaxainplions  nHpmstad.  Feer  a 
elise:ussie)n  eef  re;eiue;sts  re;gareling 
])ayme;nt-e)i)tieen  ARMs  anel  re;ve;r.se; 
meertgage;  ARMs.  se;e;  the;  .se;e:tieen-hv- 
.se;e:tieen  analvsis  eef  ^  1020.20(el)(l  )(ii) 
lee;bew.  One;  large;  hank  re;e:e)nnne;neb;el  an 
e;xe;m|)tieen  from  the;  re;e]nire;me;nts  eef 
4}  1020.20(e:)  feer  e;emsume;r.s  in 
leankru]ete;y.  hi;e:ause;  it  saiel  the; 

§  1020. 20(e:)  neetie:e;  weeulel  lee;  re;elunelanl 
anel  e:e)nflie:t  with  the;  timing  eef  the; 
inte;re;st  rate;  aeljust nK;nt  re;epiire;el  nneb;r 
Fe;eb;ral  leankrniete.y  law  21  elays  in 
aelvane:e;  eef  the;  i)ayme;nt  e:hange;.  The; 
Bnre;au  eb;e;line;s  tee  use;  its  e;xe;e;]etie)n 
autheerity  feer  this  jenrpeese;.  The;  Bure;au 
neeti;s  that  the;se;  ARMs  are;  snl)je;e:t  tee  the; 
e:urre;nt  rub;  anel  it  eb)e;s  neet  agre;e;  that 
the;  re;epiire;me;nts  eef  ^  1020.20(e:)  are; 
re;elnnelant  or  e:eenflie:t  with  l)ankrupte:y 
law.  On  the;  e:e)ntrary,  preevieling  the; 

§  102().20(e;)  notie:e;  e;arlie;r  than  the; 
ti)ne;frame;  re;ep)ire;el  nneb;r  the; 
hankru])te;y  law  e;nhane:e;s  e:e)nsume;r 
pre)te;e;tieen  ley  preevieling  the;se; 
e:eensume;rs  with  aeblitieenal  time;  tee 
aeljust  tee  an  ine:re;ase;  in  the;ir  mortgage; 
payme;nts. 

A  large;  hank  re;ep)e;ste;el  e;xe;m]etie)n 
freem  the;  re;e|nire;me;nts  eef  ^  102t).20(e:) 
whe;n  a  e:eensunie;r  with  an  ARM  has 
he;e;n  re;fe;rre;el  tee  fe)re;e:besi)re;.  the;  se;rvie:e;r 
has  eb;te;rmine;el  that  the;  e:eensume;r  has 
.ihanebenoei  the;  preejeeerty  at  issue;,  eer  the; 
se;rvie;e;r  has  re;e:e;ive;el  nee  ])ayme;nt  neer 
hail  any  e;e)ntae;t  with  the;  e:onsumi;r  in 
more;  than  six  months.  'I’he;  Bure;au  ne)ti;s 
that  thi;.se;  ARMs  are;  suhje;e;t  to  the; 
e:urri;nt  mb;  anel  the;  e;e)nnni;nte;r  ni;ithe;r 
she)we;el  e;vieb;ne:e;  of  iinihii;  hureb;n  nor 


74  I'K  4:12:12,  4:i2(i4,  4:i;iH7  (Aug.  20.  2(K)<)). 
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otherwi.si;  set  forlli  reasoning  justifying 
scaling  hack  existing  consniner 
|)rot(!cti()ns.  The  Bureau  l)eli(!V(!s  that 
ev(;n  consumers  who  liave  ceased 
making  payimaits  or  ahamioned  the 
|)roj)(!rty  can  l)enelit  from  being  alerted 
to  and  und(;rstanding  the  rate  at  which 
interest  is  accruing.  I'’urth(!r,  in  some 
cases,  the  disclosur(;s  mav  cau.se 
consumers  to  take  action  to  mitigate 
their  losses. 

2()(c)(2)  Timing  and  (iontent 
Rate  Adjustment  Ili.sclosunis 
Timing 

Broj)osed  §  l()2().2()(c)(2)  would  have 
r(!(]uired  ARM  disclosures  to  h(! 
provided  to  consumers  between  (it)  and 
120  days  before  the  first  i)ayment  at  the 
adjusted  level  was  due.  Under  current 
§  l()20.2()(c).  notices  must  he  provided 
to  consumers  between  2.'5  and  120  davs 
IxTore  the  first  payment  at  a  new  level 
is  due.  Thus,  the  proposed  rule  would 
have  increased  the  miniimun  advance 
notice  to  consumers  from  2.'5  to  00  days 
luddre  a  new  pavment  amount  was  due 
for  the  fir.st  time.  The  two  circumstances 
under  which  the  rule  ])roi)osed  a 
timeframe  that  differed  from  the 
proposed  general  ride  are  discussed 
below.  Ih'0])osed  comment  20(c)(2)-l 
would  have  rejdaced  current  comment 
20(c)-l  regarding  timing. 

()()  to  120  (iav  odvonco  notice,  (airrent 
^  1020.20(c)  reipiires  disclosure  of  the 
new  interest  rate  and  payment  between 
2.'i  and  120  days  before  the  first  ])ayment 
at  the  adjusted  level  is  due.  Under  the 
pro])o.sed  rule,  the  notice  would  have 
lieen  recpiired  between  00  and  120  days 
before  the  first  pavment  at  the  new  level 
is  due.  The  longer  timeframe  under  the 
pro])o.sal.  the  Bureau  exiilained,  was 
intended  to  give  consumers  more  time 
to  adjust  their  finances  to  the  actual 
amount  of  the  increase  in  their  mortgage 
])ayments  cau.sed  by  a  rise  in  interest 
rates.  Further,  for  consumers  who  were 
not  able  to  make  the  higher  payment, 
the  longer  timeframe  would  have 
provided  additional  time  to  refinance  or 
take  other  loss  mitigating  actions.  The 
Bureau  .stated  that  the  current  minimum 
time  of  2.'j  days  did  not  give  consumers 
sufficient  time  either  to  adjust  their 
finances  or  to  ])ursne  meaningful 
alternatives  such  as  refinancing,  home 
.sale,  loan  modification,  forbearance,  or 
deed-in-lieu  of  foreclosure.  The  Bureau 
t:ited  research  conducted  for  the  years 
2004  through  2007  suggesting  that  a 
re(|uirement  to  provide  ARM  adjustment 
disclosures  00,  rather  than  25.  days 
before  the  fir.st  payment  at  the  adju.sted 
level  is  due  more  closely  reflects  the 
time  needed  for  consumers  to  refinance 


a  loan.“  *  In  the  current  market,  the 
Bureau  said,  the  nation’s  biggest 
mortgage  lenders  take  an  average  of 
more  than  70  days  to  complete  a 
refinance.^"* 

The  Bureau  .said  that  for  most 
adjuslahle-rate  mortgages,  the  proposed 
()0-day  minimum  timeframe  would  have 
])rovided  sufficient  time  for  creditors, 
assignees,  and  servicers  to  comply  with 
the  rule,  'rhrough  outreach  to  servicers 
of  adjustable-rate  mortgages,  the  Bureau 
learned  that,  for  most  ARMs,  servicers 
knew  the  index  value  from  which  the 
new  interest  rate  and  payment  would  he 
calculated  at  least  45  days  before  the 
date  of  the  interest  rate  adjustment. 
Because  intere.st  on  consumer  mortgage 
credit  generally  is  paid  one  month  in 
arrears,  this  meant  that,  for  most  ARMs, 
servicers  would  know  the  index  value 
approximately  75  days  before  the  due 
date  of  the  first  new  payment, 
deiiending  on  the  number  of  days  in  the 
month  during  which  interest  began 
accruing  at  the  new  rate. 

(Creditors,  assignees,  and  servicers 
generally  refer  to  the  date  the  adju.sted 
interest  rate  goes  into  effect  as  the 
"change  date.”  'I’lie  "look-hack  ])eriod” 
is  the  nuinher  of  days  prior  to  the 
change  date  on  which  the  index  value 
would  he  selected  which  would  serve  as 
the  basis  for  the  new  intere.st  rate  and 
payment.  In  general,  the  Bureau 
oh.served,  intere.st  rate  change  dates 
occur  on  the  fir.st  of  the  month  to 
correspond  with  payment  due  dates. 
Thus,  the  due  date  for  the  new  jiayment 
generally  would  fall  on  the  first  of  the 
month  following  the  change  date. 

Based  on  outreach  conducted  hv  the 
Bureau,  it  appeared  that  small  servicers 
often  sent  out  the  payment  change 
notices  reipiired  by  l()2(i.2()(c)  on  the 
same  day  the  index  value  was  selected. 
In  that  case,  for  a  loan  with  a  45-day 
look-hack  |3eriod,  the  notice  would  he 
ready  45  days  before  the  change  date 
and,  with  an  apjjroximately  3()-day 
hilling  cycle  between  the  change  date 
and  the  date  the  first  payment  at  the 
new  level  would  he  due,  the  intere.st 
rate  adjustment  notice  could  he 
juovided  to  the  consumer 
approximately  75  days  before  the  new 
payment  was  due.  Under  these 
circumstances,  the  .servicer  could 
comfortahlv  coinplv  with  a  rule 
recjuiring  that  notice  he  provided  to 
consumers  (it)  days  before  the  payment 
at  a  new  level  was  due. 
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On  the  other  hand,  the  Bureau 
observed  in  the  propo.sed  rule  that  many 
large  creditors,  a.ssignees,  ami  .servicers 
conduct  what  is  referred  to  as  a 
"verification  period"  before  .sending  out 
the  notices  reijuired  hv  §  l()2(i.2()(c). 

This  verification  period  generallv  lakes 
anywhere  from  three  to  ten  davs  and 
involves  confirming  the  index  rate  and 
other  (juality  control  measures  to  ensure 
the  notices  are  cornu, t.“'’  In  the.se  cases, 
for  a  loan  with  a  45-dav  look-hack 
period,  the  payment  change  notices 
could  he  provided  between 
a|)])roximately  42  and  35  days  prior  to 
the  change  date,  which  was  either  70  to 
73  or  03  to  00  days  before  the  new 
payment  was  due.  depending  on  the 
verification  jieriod  used  and  the  length 
of  the  hilling  cycle.  Under  these 
circumstances,  payment  change  notices 
coulil  he  jirovided  to  consumers  within 
the  0t)-day  |jeriod.  even  assuming  a 
verification  period  of  up  to  13  days.  For 
loans  with  the  shortest  verification 
period  of  three  days,  the  |jayment 
change  notice  could  he  juovided  to 
consumers  70  days  ju  ior  to  jiayment 
due  at  a  new  level. 

'file  Bureau  therefore  concluded  that 
for  most  ARMs,  creditors,  assignees,  and 
.servicers  could,  consistent  with  their 
current  jiractices,  comjilv  with  the  (to¬ 
day  time  jieriod  the  Bureau  jjrojiosed. 
The  Bureau  .solicited  comments  about 
the  |)ro])osed  timing  of  the  §  1020.20(c) 
notice,  including  the  feasibility  of 
a])])lying  the  00-dav  jieriod  to  ARMs 
that  have  look-hack  jieriods  of  less  than 
45  days,  whether  a  look-hack  jieriod  of 
45  days  or  longer  was  feasible  going 
forward  for  loan  jiroducts  that  currently 
used  shorter  look-hack  jjeriods  and,  if 
not.  why  not.  I’he  Bureau  also  .solicited 
comments  on  the  extent,  if  any.  to 
which  the  relative  length  of  the  look- 
hac:k  jjeriotl  might  affect  the  intere.st  rate 
risk  for  the  creditor,  a.ssignee,  or 
.servicer.  It  also  queried  about  the 
ojjerational  changes  that  would  he 
reijuired  to  jirovide  l()2(i.2()(c)  notices 
at  least  (iO  days  before  the  first  |)aymenl 
at  a  new  level  was  due.  Comment  was 
nujuested  on  any  factors  that  would 
hinder  com|)liance  with  this  timeframe. 
In  light  of  technological  and  other 
advances  since  the  ju'omulgation  in 
1987  of  current  l()2().2()(c).  the  Bureau 
also  solicited  cxunments  on  whether, 
and  if  so  why.  lengthy  verification 
jieriods  were  necessary  and  on  the 
leasihilitv  of  reducing  the  length  of 
the.se  verification  jieriods. 


'■  ■llu!  ttiinsm  ikiUhI  lluit  no  criulitor.  iissi^niH!.  or 
sorvicor  il  contiictod  usod  ii  sv.slom  oinplov  iiif’  iin 
automatic  toed  of  inlormation  Irom  tliu  |ml>lisli(M'  ot 
an  index  sourct;.  All  data  was  (mtunul  and  verified 
maiuiallv. 
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Tlinn;  consimuM"  groups  and  a 
re.seareh  organization  suggested 
modifying  the  projjosed  ride  to  allow 
advance  notice  of  at  least  70  to  t)()  days 
or  more  instead  of  the  proposiid  (iO  days 
advance  notice.  These  entities  staled 
that  the  iirojiosed  time  was  insnfficienl 
for  consnmers  to  lake  steps  to 
ameliorate  losses  jiosed  by  a  rise  in 
ARM  interest  rates  and  pavments. 
B(H:anse  loan  modifications  and 
refinancings  with  exi.sling  lenders  are 
likely  to  fail,  said  one  consumer  group, 
consnmers  shonld  have  additional 
advance  warning  to  allow  for 
consideration  of  additional  loss 
mitigation  applications  with  prospective 
lenders.  The  research  organization 
noted  that  (it)  days  may  he  too  short  in 
a  market,  such  as  the  current  one.  in 
which  refinancing  takes  a|)j)roximately 
7t)  days. 

'I'he  Hnrean  recognizes  that  longer 
advance  notice  provides  consnmers 
with  more  of  an  opportunity  to  adjust  to 
an  interest  rate  increase.  The  Bnrean 
akso  realizes  that,  at  least  in  today's 
market,  certain  ty])es  of  transactions, 
such  as  refinancing  or  a  home  .sale,  often 
cannot  he  completed  within  (it)  days. 
Nonethele.ss.  the  Bnrean  believes  that 
the  |)roposed  (iO-day  notice  effectivelv 
balances  consumer  protection 
considiiralions  against  the  ])ractical 
realities  and  co.sts  that  would  he 
entailed  in  reiiniring  even  longer  notice 
periods.  Whether  or  not  consumers  can 
conijilete  loss  mitigating  options 
pursued  during  this  (U)-day  period,  they 
can  advance  towards  that  goal  and  take 
measures  to  financially  prepare!  for  the 
|)ayment  change.  Further,  the  advance 
notice  shortens  the  time  period  in 
which  consnmers  would  have  to  pay  at 
a  higher  level  before  coinjileting  a 
refinancing  or  other  alternative.  Also. 
4.'i-day  look-hack  periods  are  the  norm 
for  ARM  contracts  and.  once  the 
grandfather  period  expires,  their 
dominance  in  the  market  likely  will 
grow  as  look-hack  periods  of  less  than 
4.')  days  become  obsolete.  As  discussed 
above,  many  entities  siirvicing  ARMs 
with  look-back  periods  of  less  than  4.'j 
days  would  not  be  abli!  to  meet  even  the 
70-dav.  let  alone  the  9()-dav  or  longer, 
deadline  recommended.  For  thii.se 
reasons,  the  final  ride  reipiires  that  the 
§  l()2(>.20(c)  ARM  di.sclosnres  he 
provid(!d  to  consumers  at  least  (>().  and 
not  70  or  more,  days  in  advance  of  the 
dale  the  fir.st  payment  at  a  new  level  is 
(hie  after  a  rate  adjustment.  The  jiortion 
of  jiroposed  comment  20(c)(2)-l  .setting 
forth  a  scenario  for  jiroviding  the 
jiayment  change  notices  for  an  ARM 
with  a  look-back  periods  of  45  days,  is 
removed  as  nnnecessarv.  The  one 


industry  commenter  addriissing  the 
issue  of  verification  periods,  statiul  that 
no  institution,  large  or  small,  shonld 
re(]nire  a  verification  ])erio(l  in  exce.ss  of 
thriu!  days. 

Many  industry  commenters  opposed 
the  new  timeframe  as  unworkable — 
eviin  for  ARMs  with  45-(lav  look-back 
periods.  This  oiiposition.  however, 
appears  to  hi!  based  on  the  inromunis 
perception  that  the  ])ropos(!d  ridi!  would 
rixpiire  thian  to  provide  ihi!  ^  1()2().20((:) 
notice  t)(!tw(!en  (iO  and  120  davs  h(!ior(! 
//i(?  inliuvst  rate  (uljiistnuint  do/e.  rath(!r 
than  l)(!for(!  the  th<i  first  pavinant  at 
(I  neir  /ei'e/  is  (lu(\  As  di.scnssed  above, 
in  addition  to  an  ARM's  look-hack 
period  of  45  days,  thine  is  an  additional 
30  (lays  before  the  new  payment  is  line 
because  intere.st  for  consumer  mortgages 
generally  is  paid  one  month  in  arrears. 

One  small  hank  requested 
clarification  as  to  whether  “provided” 
means  the  date  the  notice  is  produced 
or  mailed.  Oomment  20(c)(2)-l  is 
modified  in  the  final  ride  to  clarify  that 
the  reqnirement  that  S102(j.20(c) 
disclosures  he  jirovided  to  consumers 
within  a  certain  timeframe  means  that 
the  (li.sclosnres  mn.st  be  delivered  or 
j)lac(!(l  in  the  mail  within  that 
timeframe.  Thus,  creditors,  assignees, 
and  .servicers  need  not  calculate 
delivery  or  mailing  time  into  the  00-  to 
120-(iay  timeframe  and  those  .servicing 
ARMs  with  look-hack  |)erio(l.s  of  45  days 
or  longer  can  comply  with  the  iiroiiosed 
timeframe.  The  final  comment  also  is 
modified  to  clarify  that  the  timeframe 
excludes  courtesy,  as  well  as  grace, 
periods. 

Some  iniln.strv  commenters  oppo.seil 
revision  of  §  1020.20(c).  in  part,  on  the 
grounds  that,  in  their  view,  the  current 
ride  provides  for  sufficient  notice  to 
consumers,  the  Bnrean  had  not  shown 
that  consumers  need  lengthier  advance 
warning,  and  the  additional  advance 
warning  was  an  insignificant  change  or 
would  not  provide  sufficient  time  for 
consumers  to  refinance  in  any  event. 
Two  national  trade  groups  and  a  credit 
union  opjiosed  the  revision  of  the  ride 
because,  among  other  things,  they 
claimed  that  the  cost  of  an  ARM  in  odnet 
increa.ses  with  the  length  of  its  look- 
back  ])(!rio(l.  They  akso  staled  that  it 
would  be  difficult  and  co.stly  to  change 
from  the  current  to  the  jiroposed  notice. 

For  the  rea.sons  articulated  above  in 
the  propo.sed  ride  and  for  the  following 
rea.sons,  the  Bnrean  is  adopting 
(5  l()2().2()(c)  as  inoposed  with  regard  to 
the  advance  notice  requirements.  The 
Bnrean  also  is  adopting  comment 
2()(c)(2)-l,  with  modification  to  clarify, 
that  “jirovide”  means  deliver  or  place  in 
the  mail  and  to  clarify  that  the  (iO-  to 


12()-day  timeframe  excludes  any 
courtesy,  as  well  as  grace,  period. 

Through  the  first  eight  months  of 
2012,  ARMs  financed  ap])r()ximately  10 
percent  of  the  outstanding  balance  of 
new  hi)me-pnrcha.s(!.“'‘  ()i  the  three 
million  ARMs  with  outstanding 
balances  at  the  end  of  October  2012,  the 
Bnrean  was  able  to  ascertain  the  length 
of  the  look-back  period  for  the  1.0 
million  ARMs  guaranteed  by  Freddie 
Mac.  Fannie  Mae,  or  Oinnie  Mae.'*^ 
Seventy-five  percent  of  those  ARMs 
have  45-(lay  look-back  iieriods.  Thus, 
creditors,  assignees,  and  servicers  can 
c()m])ly  with  the  new  00-  to  120-(lay 
timeframe  without  changing  the  look- 
back  periods  of  their  ARMs  for  75 
percent  of  the  apjiroximately  2/3.s  of  all 
outstanding  ARMs  for  which  the  length 
of  the  look-hack  period  is  known. 

The  commenters  stating  that  the  cost 
of  an  ARM  increases  with  the  length  of 
the  look-back  iieriod  did  not  submit  any 
data  to  siqiport  this  j)oint.  The  Bureau's 
re.seareh  found  no  causal  relationshi]) 
between  the  level  of  an  ARM's  margin 
and  a  15-.  30-  or  45-(lay  look-back 
])erii)(l,  when  controlling  for  consumer 
characteristics  such  as  Loan-to-Valne 
(L  TV),  credit  score,  and  Debt-to-lncome 
(DTI)  ratios. ““  Thus.  t)u!  Bnrean  believes 
it  is  unlikely  that,  lor  the  minority  of 
ARM  ]n'()(incts  with  look-back  iJeriods 
of  15  or  30  days,  requiring  that  new 
ARMs  incor])orat(!  a  slightly  longer  look- 
hack  period  will  meaningfully  inqiact 
the  manner  in  which  the  product  is 
])rice(i.  For  example,  it  is  unlikely  that 
a  creditor  offering  a  3/1  ARM  could 
rea.sonably  determine  a  substantial 
difference  in  valuation  at  origination 
between  an  intere.st  rate  adjustment 
1,050  days  in  the  future  as  opjio.sed  to 
1.005  days  in  the  fntnre. 

The  Bureau  di.sagrees  with 
commenters  stating  that  the  current  rule 
provides  for  sufficient  notice  to 
consumers,  that  the  Bnrean  has  not 
shown  that  consnmers  need  lengthier 
advance  warning,  or  tliat  the  additional 
advance  warning  would  not  jirovide 
sufficient  time  for  consumers  to  ])nrsne 
alternatives  such  as  refinancing. 
Knowing  the  exact  amount  of  their 
intere.st  rate  and  payment  between  00 
and  120  days  biilore  the  first  new 
payment  is  due  allows  consnmers  more 
time  to  sell  their  homes  or  seek  loss 
mitigating  alternatives  such  as 

'“'Conil.of^ic.  'l'rui!.St;in(lin{;s  .Service!,  iivaildhla  til 
hlllit/hfww.cori'lof’ic.roni/tilHiiiliis/iliilii.iisiixU 
conltiindr-Miirltitiffii  (datn  service  accessible  only 
tliroufili  paitl  siiliscription)  (n!llecls  first-lien 
mortgage  loans). 

(ion!  I.ogic.  'rriic!.Stan(lings  .S(!rvice. 

'’'‘l•'l!(l,  lions.  Mn.  Agency  (dataset  derived  from 
KUFA's  Historical  l.oan  I’erformance  (Hl.l’).  a 
confid(!ntial  su|n!rvisory  databasi!). 
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refinancing,  loan  inociil’ication,  or  decKl- 
in-lieu  of  fonulosure — or  at  least  to 
adjust  their  finances  to  an  u|)i:oining 
increase  in  rate  and  i)ayinent.  'i’he 
Ihireau  Ixdieves  tlie  current  rule  does 
not  |)rovide  consinners  with  sufficient 
time  to  ])nrsu(!  these  lo.ss  mitigation 
options.  While  each  consumer  electing 
to  pursue  alternatives  may  not  he  able 
to  finalize  a  lo.ss  mitigation  o])tion  by 
the  time  the  first  payment  at  the  new 
level  is  due,  incuiasing  the  minimum 
advance  notice  from  25  to  (it)  days 
provides  consumers  with  enough  time 
to  at  lea.st  make  significant  progress 
toward,  if  not  com])lete,  a  refinancing  or 
a  loss  mitigation  oj)tion,  or  adjust  their 
finances  in  anticipation  of  the  increa.sed 
])ayment.  As  a  result,  even  for 
consumers  who  cannot  complete  an 
alternativ(!  within  (>()  days,  the 
additional  advanc:e  notice  shortens  the 
time  pcniod  in  which  consumers  would 
have  to  ])ay  at  a  higher  le\'el  before 
comi)leting  a  refinancing  or  other 
alternative. 

25  to  121)  day  odvonco  notice 
permitted  for  some  AHMs.  As  discu.ssed 
above,  in  putting  forward  its  propo.sal, 
the  Hureau  recogniziMl  that  some  ARMs 
hav(!  look-hack  periods  shorter  than  45 
days.  Specifically,  the  llureau  noted  that 
ARMs  hacked  by  the  FI  lA  and  VA  have 
look-hack  ])eriods  of  15  or  30  days.  The 
Rureau  also  noted  that  for  some  ARMs 
the  adjustment  is  ha.sed  on  the 
puhlisluul  index  as  of  the  first  business 
day  of  the  month  preceding  the  (dfective 
date  of  the  intere.st  rate  change.  13ecan.se 
the  first  day  of  that  month  may  not  fall 
on  a  business  day,  the  look-hack  i)eriod 
may  he  le.ss  than  30  days,  excluding  any 
verification  period.  In  two 
circumstances,  the  Bureau’s  pro])o.sal 
would  have  permitted  a  time  period 
other  than  between  00  and  120  days. 

first,  the  Bureau  ])ro])osed  to  alter  the 
timing  recjuirements  for  ARMs  adjusting 
for  the  first  time  within  00  days  of 
consummation  where  the  new  intere.st 
rate  di.sclosed  at  consummation 
])ursuant  to  §  1020.20(d)  was  an 
estimate,  rather  than  the  actual  rate  that 
would  go  into  effect  when  the  ARM 
adjusts.  (Under  the  ])roposal,  if  the 
actual  rate  had  Ixien  disclosed  at 
consummation,  such  loans  woidd  have 
been  exemi)t  from  the  rule  ])ursuant  to 
§  1020.20(c)(l)(ii)(B)  The  Buniau  noted 
that  compliance  with  the  00-  to  120-day 
timeframe  would  not  have  been  po.ssihle 
for  such  loans.  For  this  reason,  for  such 
loans,  the  Bureau  ])ro])o.sed  that  the 

1020.20(c)  payment  change  notice  he 
provided  to  t:onsumers  as  soon  as 
])ractical)le.  hut  not  less  than  25  days 
l)efore  the  first  payment  at  a  new  level 
was  due.  The  Bureau  received  no 


comments  on  this  altennl  timeframe  and 
is  adopting  the  rule  as  proposed. 

Second,  the  Bureau  proposcul 
n!tention  of  tlu;  cnrnmt  timeframe  of 
between  25  and  120  days  before  the  first 
payment  at  the  new  level  is  due  for 
ARMs  with  look-hack  periods  of  l(;s.s 
than  45  days  originated  before  july  21, 
2013.  'file  Bureau  realized  that  the 
creditors,  assignees,  and  servicers  of 
existing  ARMs  with  shorter  look-hack 
periods  would  not  have  been  able  to 
comply  with  the  ])ro]K)sed  timeframe 
and  would  need  some  fime  to  adju.st 
their  products  .so  that  they  could 
originate  ARMs  that  could  coinplv. 
Although  this  timeframe  would  have 
provided  le.ss  advance  notice  to  some 
consumers  than  generally  provided 
under  the  ])roj)o.sed  rule,  the  Bureau 
ju'oiiosed  to  grandfather  these  ARMs  to 
jirevent  altering  existing  contractual 
agreements  regarding  the  look-hack 
period.  3'he  Bureau  made  clear  that  after 
July  21. 2013,  new  ARMs  would  have 
had  to  he  structured  to  jiermit 
comjdiance  with  the  00-  to  120-day 
timeframe,  'fhe  Bureau  .solicited 
comments  regarding  this  jiroposed 
grandfather  period.  It  akso  (jueried 
whether  the  proposed,  or  some  other. 
ex])iration  date  for  the  grandfather  time 
period  would  he  preferable.  Finallv.  the 
Bureau  solicited  comments  on  whether 
other  ARMs  should  he;  allowed  to 
com])ly  with  a  25-  to  120-day  notice 
l)eriod. 

Many  industry  entiti(!s  connnentetl  on 
the  j)ropo.sed  grandfather  period  for 
ARMs  with  look-hack  i)eriods  of  le.ss 
than  45  days  and  on  the  issue  of  an 
effective  date  for  the  final  Tfl.A 
mortgage  .servicing  rules  in  general  and 
the  ARM  rules  in  particular.  Two  credit 
unions  recommended  against 
grandfathering:  one  stated  that  it  was 
imneces.sary  and  the  other  that  it  would 
create  dual  proc(;dures  for  §  1020.20(c) 
notic:es.  Two  trade  associations  noted 
that  tlunr  nuMuhers  woidd  have  to 
maintain  bifurcated  .system 
functionalities  for  grandfathered  versus 
non-grandfathered  ARMs,  which  could 
lead  to  ])otential  errors  and  reduced 
customer  service.  A  large  hank 
recommended  allowing  two  timeframes 
for  ARMs:  the  00-dav  minimum  advance 
notice  for  ARMs  with  look-hack  periods 
of  45  days  or  more  and  the  25-dav 
minimum  advance  notice  for  ARMs 
with  shorter  look-hack  periods.  'I’hat 
hank  went  on  to  say  that  no  grandfather 
|)eriod  was  needed  because,  once 
government  agencies  no  longer  insured 
ARMs  with  look-hack  |)eriods  of  less 
than  45  days,  ARMs  with  short  look- 
hack  periods  would  disappear.  A  large 
non-hank  .servicer  agreetl  with  the 
Bureau’s  proposed  timing.  One  large 


hank  recommended  grandfathering 
ARMs  where  it  would  have  to  determine 
an  index  rate  on  a  business  day  and 
thus,  must  look  hack  4()  or  47  days,  'fhe 
Bureau  notes  that  it  received  no  other 
comments  on  this  last  point  and  refers 
to  its  analysis  above  illustrating  how 
ARMs  with  look-hack  periods  of  45  days 
or  longer  can  comply  with  the  proposed 
rule. 

Industry  commenters  generallv 
recommended  an  imjilementation 
period  longer  than  one  year.  Thev 
stressed  the  added  burden  of  having  to 
simultaneously  imjilement  other 
Bureau-mandated  rules,  (umerally, 
commenters  said  that  one  year  was 
insufficient  for  .servicers  to  design, 
develoj),  and  implement  the  required 
.system  enhancements  to  provide  the 
capability  to  generate  tlie  new 
automated  (iO-day  ARM  notices  and  to 
permit  time  for  neces.sary  adjustments 
liy  other  parties.  suc:h  as  lenders, 
technology  and  form  vendors,  and 
attorneys.  A  large  hank  re]K)rted  that 
the.se  system  changes  would  include 
re])rogramming  origination  and 
.servicing  systems  to  hoard  loans 
originated  after  the  grandfather  period. 

In  general,  commenters  recommended 
an  implementation  period  of  between  18 
to  30  months  after  publication  of  the 
final  rule. 

Many  commenters  recommended  that 
the  Bureau  tie  fhe  grandfather  period  to 
the  effective  date  of  the  final  rule  rather 
than  impose  a  date  certain.  Several 
large-  and  medium-sized  servicers  and 
national  industry  trade  groujis 
recommended  the  Bureau  grandfather 
all  ARMs  with  look-hack  periods  of  less 
than  45  days  until  one  year  or  longer 
after  the  GSEs.  FUA,  and  VA  issued 
final  changes  to  their  mortgage 
contracts.  This  way,  they  said,  creditors 
could  make  the  changes  neces.sarv  to 
issue  ARMs  that  could  comply  with 
reijuirements  of  §  1028. 20(c).  Other 
commenters  requested  tying  the 
grandfather  deadline  to  when  investors 
in  (kSEs  and  government  mortgage 
programs  have  completed  the  reejuired 
changes  to  their  guidelines  hecau.se 
creditors,  in  turn,  have  to  revise  their 
products  and  work  with  inve.stors  to 
update  their  documents  and  guidelines. 
One  large  hank  recommended  an  18  to 
24  month  pha.se-in  jieriod,  taking  into 
account  anv  additional  time  nece.ssary 
for  the  FUA,  YA,  and  GSEs  to  adju.st 
their  loan  contracts,  with  a  minimum  of 
at  least  12  months  for  compliance  after 
they  finalize  the  reepnred  changes.  I’his 
hank  suggested  the  alternative  of  making 
compliance  voluntary  12  months  after 
publication  of  the  final  rule  in  the 
Federal  Register  and  mandatory  by  |uly 
2014. 
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The  Bureau  understands  that  creditors 
originating  loans  insured  by  FHA  and 
VA  must  satisfy  the  requinanents 
established  by  those  agencies.  These 
creditors  will  not  be  able  to  originate 
I’ll  A  or  VA  ARMs  with  look  back 
periods  of  4.1  days  or  longer  until  tho.se 
agencies  modify  tlnar  policies  goyerning 
look-back  periods.  Based  on  discussions 
with  those  agencies,  the  Bureau  has 
decided  to  grandfather  ARMs  with  look- 
back  periods  of  less  than  4.1  days 
originated  prior  to  one  year  after  the 
effectiye  date  of  the  final  rule.  Thus,  for 
such  ARMs.  the  final  rule  ])royides  a 
year  beyond  the  om;  y(!ar 
implementation  period  for  the  transition 
to  ARMs  with  look-back  jieriods  of  4.1 
days  or  more. 

Consultation  with  goyernment 
agencies  that  guarantee  ARMs  with 
look-back  j)eriods  of  le.ss  than  4.1  days 
reyealed.  in  addition  to  there  being  no 
.snbstantiye  rea.son  to  retain  those 
specific  look-back  periods,  an 
exj)ectation  that  they  could  comj)lete 
their  jjroce.sses.  including  any  recpiircid 
rulmnaking.  well  within  the  grandfather 
period.  In  addition,  the  Bureau  exjjects 
that  any  other  iny(!stor.s  or  guarantors 
will  make  conforming  changes  to  tin; 
look-back  j)eriod.s  of  their  loan  products 
by  the  time  the  grandfath(!r  pciriod 
expires.  In  light  of  this,  the  Bureau 
h(!ii(!y(!s  that  (jstahlishing  a  date  certain 
for  th(!  (jxpiration  of  tin;  grandfather 
period  is  preferahh*  to  adopting  an 
indet(;rminate  pcn  iod  and  ])inning 
consumer  j)rotections  to  the  indefinite 
futun!  date.  'I'o  ])royide  consumers  with 
the  protections  contemj)lated  by 
§  l()2(i.2()(c)  and  for  the  rea.sons 
discussed  ahoy(!.  tlu;  Bureau  is 
extending  the  pro])o.s(!d  grandfather 
jMM'iod  by  18  months  such  that 
§  1()2(i.2()(c)  grandfathers  ARMs  with 
look-hack  pciriods  of  le.ss  than  4.1  days 
originated  j)rior  to  one  year  after  the 
effectiye  date  of  the  final  rule,  /.e.,  such 
ARMs  originated  prior  to  lanuary  10. 
201.1.  See  part  VI  helow  for  a  di.scussion 
of  the  effectiye  date  for  the  2013  I’lLA 
.S(!ryicing  Rule. 

Four  trade  associations  and  a  cnjdit 
union  recommended  grandfathering  all 
ARMs  originated  prior  to  the;  effectiye 
date  of  the  rule.  The  Bureau  heliey(;s 
that,  for  all  the  reasons  di.scussed 
throughout  the  sect ion-hy-sect ion 
analysis,  consumers  with  ARMs 
originat(;d  prior  to  the  (Tfectiye  date  of 
the  rule  hut  which,  after  that  date,  haye 
an  inter(!st  rate  adju.stiiKmt  with  a 
corresponding  paynumt  change;  can 
l)enefit  from  the  consumer  jjrotections 
afford(;d  by  §  1020.20(c)  as  much  as 
consumers  with  ARMs  originated  after 
the  effectiye  date.  In  many  of  the.se 
cases,  adju.stments  will  occur  a  year  or 


more  after  the  effectiye  date  of  the  rule, 
exposing  those  consumers  to  the  same 
risk  of  j)aynient  shock  as  those  whose 
ARMs  originate;  aft(;r  the;  effectiye  date. 
'riu;n;fore.  once  the  final  rub;  tak(;.s 
effect,  except  for  ARMs  with  look-hack 
periods  of  le.ss  than  4.1  days  coyered  by 
the  grandfather  period,  it  applies  to  all 
ARMs  with  intere.st  rate  adju.stments 
causing  payment  changes. 

A  large  hank  affiliate  originating 
mortgage  loans  to  clients  of  its  affiliat(;d 
wealth  management  businesses 
submitted  comments  in  fayor  of 
retaining  the  2.1-  to  12()-day  com])liance 
])eriod  to  pre.serve  short-term  index 
loans,  i.a.,  ARMs  with  fre(pH;nt  intere.st 
rate  adjustments.  The  commenter  .stated 
that  these  loans  are  in  demand  by 
certain  sectors  of  tin;  marketplace  and 
offer  hi;nefit.s  to  those  consumers. 
Because  the  intere.st  rates  of  most  short¬ 
term  index  loans  adjust  at  least 
monthly,  under  the  ])ro])osed  (it)-  to  120- 
day  timeframe,  creditors  would  haye  no 
choice  hut  discontinue  such  products. 

The  Bureau  agrees  with  the 
commenter’s  rationale  for  i)res(;rving 
th(;.se  fr(;(iuently  adjusting  ARMs.  Unlike 
most  ARMs  with  int(;n;st  rates  that 
adjust  annually  or  (;very  three,  fiyi;. 
.sey(;n.  or  ten  years,  short-term  index 
loans  adjust  so  oft(;n  as  to  obviate  tlu; 
risk  of  payment  shock.  Uonsmm;r.s 
whose;  inter(;st  rates  adju.st  monthly  run 
little;  risk  eef  sur|)ri.se;  at  a  e:hange;el 
])ayine;nt  e:e)mpare;el  te)  e:e)nsumers  wheese; 
ARM  inte;re;.st  nites  have  ne)t  aelju.steel  fe)r 
eene,  thre;e;,  five.  e)r  se;ye;n  ye;ar.s  hefeere; 
the;  i)ayme;nt  eliange;.  Me)re;e)ver,  e;ae:h 
intere;.st  rate;  aeljustmeait  her  sueli  leeans 
e)e:e;urs  eenly  30  elays  eer  see  !iite;r  the;  last 
aeljustmeait.  furthe;r  insulating  the;se; 
e;e)n.sume;r.s  from  the;  market  flueluatiems 
meire  likely  tei  eieieair  eiveir  the;  exnirse  of 
a  year  eir  meire;.  In  sum,  short-te;rm  inelex 
ARMs  are;  neit  the  tyjies  eif  leians  the 
Bure;au  intenels  tei  targe;t  with  the 
re;e|uireme;nt  eif  §  102().20(e:)  tei  preiviele 
e:emsume;rs  with  he;twe;e;n  00  anel  120 
elays  eif  aelvanea;  neitiex;  prieir  to  the;  fir.st 
elue  elate  eif  a  ne;w  |)ayme;nt  afte;r  an 
inte;re;st  rate  aeljustme;nt  e:ausing  a 
])ayment  e;hange;.  Ihir  the;  ahe)ve;-.state;el 
re;a.se)ns.  the;  final  rule;  pe;rmit.s  the;  neitiex; 
re;epnre;el  by  1020.20(e:)  tei  he;  |)re)vieh;el 
tei  exmsumers  he;twe;e;n  2.1  anel  120  elavs 
he;fe)re;  the;  fir.st  ])ayme;nt  at  ne;w  le;ye;l  is 
elue  afte;r  an  inte;re;.st  rate;  aelju.stme;nt  feir 
ARMs  with  a  unifeirm  se;he;elule  eif 
inte;rest  rate;  aeljustmeaits  eiexairring 
e;ye;ry  00  elays  eir  hiss,  whie:h,  as  e:larifie;el 
in  eximment  20(e:)(2)-l,  me;an.s  ARMs 
that  aeljust  re;gularly  at  a  maximum  eif 
e;ye;ry  00  elays  anel  that  this  time;  jierieiel 
e;xe;ineh;s  any  graex;  eir  exiurtesv  pe;rieiei.s. 

I'he  Bure;au  alsei  preipeiseel  to  alte;r  the; 
timing  re;eiuire;me;nt.s  feir  ARMs  aelju.sting 
feir  the  first  time  within  00  elays  eif 


exinsummatiein  whe;re;  the  intereist  rate; 
eli.selei.seel  at  exinsummatiein  was  an 
eistimate,  rathe;r  than  the;  ae:tual  inte;re;st 
rate,  (llneler  the;  preiiieisal.  if  the;  ae:tual 
interest  rate;  hael  been  elisedeiseel  at 
exinsummatiein,  sue:h  ARMs  weiuhl  have; 
he;e;n  e;xe;mpte;el  freim  the;  ride;  pursuiint 
tei  ]irei]ieise;el  1020.20(c)(l)(ii){2).  The; 
Bure;au  neiteel  tluit  eae;eliteir.s,  ii.ssigne;e;s, 
anel  se;ryiex;r.s  eif  siiedi  ARMs  weiidel  neit 
have  been  able  tei  eximjily  with  the  (iO- 
elay  timeframe,  k’eir  suedi  leians.  the; 
elise;hisure;,s  preipeiseel  by  ^  1020.20(e:) 
weiuhl  have  hael  tei  he;  preivieh;el  tei 
exinsumers  as  seiein  as  prae:tie:ahle,  hut 
not  h;.ss  than  2.1  elays  liefore;  a  iiayment 
at  a  new  h;ye;l  was  elue.  Tlu;  Bure;au 
re;ex;iye;d  nei  eximments  on  this  tojiic  anel 
is  aelojiting  the  rule  as  jireqieiseel. 

20(e:){2)(i) 

Statement  Re;gareling  (dumges  tei  Intereist 
Rate;  anel  Payment 

Feir  inteirest  rate;  aeljustments  resulting 
in  exirreispeineling  jiayment  e:hange;s. 
preqiei.seel  1020.20(e:)(2)(i)(A)  weiuhl 
have  reiepiireel  e:re;eliteirs.  a.ssignees,  anel 
.serviexirs  tei  infeirm  exinsumers  that, 
uneler  the;  terms  eif  their  aelju.stahh;-rate; 
meirtgage,  the;  spe;e:ifie:  jierieiel  in  whiedi 
the;ir  e:urre;nt  intereist  rate  has  heien  in 
e;ffe;e:t  weiidel  enel  ein  a  exirtain  elate  iinel 
that  their  intereist  rate;  anel  meirtgage; 
|iayme;nt  will  ediange  on  tluit  elate.  This 
infeirmatiein.  the;  Bureiau  stateiel,  is 
similar  tei  the;  ]ire;-ceinsummatiein 
eliseleisureis  re;e|uire;el  by  exirreint 
S  1020.1‘)(h)(2)(i)  anel  §  1020.37(j)  as 
preiiieiseel  in  the;  2012  TlI.A-RloSPA 
Preipei.sal.  Preipei.seel  eximment 
20(e:)(2)(ii)(A)-l  edarifieel  that  the 
exirreint  inteirei.st  rate;  was  tlu;  intereist  rate; 
that  weiuhl  he  in  e;ffe;e:t  ein  the  elate;  eif  the; 
elisedeisure. 

Projieiseel  §  1020.20(e:)(2)(i)(B)  weiuhl 
have  reejuiroel  the;  ARM  payment  eihange; 
neitiexis  to  ineduele  the  elateis  of  the; 
imjieneling  anel  future;  intereist  rate; 
aeljustments.  Preipeiseel 
S  1020.20(e;)(2KiKC)  aksei  weiuhl  have 
reiquireiel  elisedeisure;  eif  any  eitluir  hian 
ediangeis  taking  jilaex;  ein  the  same  elay  of 
the;  rate;  aeljustment,  sue:h  as  e;hange;s  in 
anuirtizatiein  exiuseiel  by  the  e;x]iiratiein  eif 
interei.st-einly  eir  iiayment-eiptiein 
ieatureis. 

The;  Bureiau  e;x|ilaine;el  that  tlu;  first 
ARM  meielel  feirm  it  testeel  eliel  neit 
exintain  the  stateimeint  infeirming 
exinsumers  eif  impeineling  anel  future; 
e:hange;s  to  tluiir  intereist  rate;  anel  tlu; 
basis  feir  thei.se;  edianges.  Allheiugh 
partiexpants  unehirsteieiel  that  their 
inteirest  rate;  weiuhl  aeljust  anel  this 
weiuhl  afie;e:t  their  jiaymeid,  tluiy  eliel  not 
unehir.stanel  that  these  edianges  weiuhl 
eiexxir  peirieieliexdly,  suhje-’ct  to  the;  terms 
eif  their  meirtgage  e:eintrae;t.  Inclusion  of 
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this  statonient  in  the  second  round  of 
testing  successfully  resolved  this 
confusion.  All  hut  one  consumer  tested 
in  rounds  two  and  three  of  testing 
understood  that,  under  the  .scenario 
|)re.s(!nled  to  th(!in,  their  interest  rate; 
would  change  on  an  annual  basis.'”'  In 
the  absence  of  comments  regarding  this 
provision,  tlu;  Burecui  is  adopting  the 
final  rule  as  pro))osed. 

20(c)(2)(ii) 

Table  With  (Current  and  New  Interest 
Rates  and  Payments 

Pro])osed  §  l()2(i.2()(c)(2)(ii)  would 
have  recpiired  disclosun;  of  the 
following  information  in  the  form  of  a 
table;  (A)  The  c:urr(mt  and  new  interest 
rates;  (B)  the  current  and  new  ])eriodi(; 
])ayment  amounts  and  the  date  the  first 
new  payment  is  due:  and  (C)  for 
interest-only  or  negatively-amortizing 
payments,  the  amount  of  the  current 
and  new  payment  alloc:ated  to  interest, 
prineijjal,  and  property  taxes  and 
mortgage-related  insurance,  as 
applicable.  The  information  in  this  table 
would  have  appeared  within  the  larger 
table  c:ontaining  all  the  reejuinid 
disclosures. 

This  tahl(!  would  hav(!  followed  tlu! 
.same  order  as,  and  had  lunulings  and 
format  substantially  similar  to,  tho.se  in 
the  table  in  model  forms  H-4(D)(1)  and 
(2)  in  ap])endix  11  of  suhj)art  (].  'I'he 
Bureau  stated  that  it  confirmed  through 
consumer  testing  that,  when  presented 
with  information  in  a  logical  order, 
participants  more  easily  grasped  the 
complex  concepts  contained  in  the 
pro])o.sed  ^  102(i.2()(c)  notice.  P'or 
example,  the  form  would  have  begun  by 
informing  f:on.sumer.s  of  the  basic 
pnrjjose  of  the  notice:  Their  interest  rate 
was  going  to  adjust,  when  it  would 
adjust,  and  the  adju.stment  would 
change  their  mortgage  j)ayment.  This 
introduction  woidd  have  been 
immediately  followed  by  a  visual 
illustration  of  this  information  in  the 
form  of  a  table  comiiaring  consumers’ 
current  and  new  interest  rates.  Based  on 
its  consumer  testing,  the  Bureau  slated 
it  believed  that  the  understanding  of  the 
consumers  tested  was  enhanced  by 
])re.senting  the  information  in  a  simple 
manner,  grouped  together  by  concej)!, 
and  in  a  specific  order  that  allows 
consnnmrs  the  o])portunity  to  build 
upon  knowhulge  gained.  For  these 
rea.sons.  the  Bureau  ])ropos(!d  that 
creditors,  assignees,  and  servicers 
disclose  the  information  in  the  table  as 
set  forth  in  model  forms  I1-4(D){1)  and 
(2)  in  appendix  11. 


'".Macro  Rcporl.  at  vii. 


Propo.sed  §  1()2().2()(c)(2)(ii)  would 
have  rejjlaced  curnait  §  l()2(j.20(c)(l) 
and  (4),  but  would  have  retained  the 
rcHjninnnent  to  disclose  the  current  and 
new  interest  rates  and  the  amount  of  the 
new  payment.  Proposcxl 
§  1()2().2()(c)(2)(ii)(A)  also  would  have 
r(!(]uired  disclosure  of  the  date  when  the 
consumer  would  have  to  start  making 
the  new  payment  and  pro])osed 
comment  §  1()2().2()(c)(2)(ii)(A)-1  would 
have  clarilnul  that  the  mnv  interest  rate 
would  have  had  to  he  the  actual  rale, 
not  an  estimate.  Pro])osed 
§  l()2().2()(c)(2)(ii)  al.so  replac;ed  the 
language  “prior”  and  “current”  in  the 
current  ride  with  the  terms  “current” 
and  “new,”  resjiectively,  and  removed 
comment  2()(c)(2)-l  which,  among  other 
things,  u.sed  the  terms  "jirior”  and 
“current.”  This  change  was  designed  to 
make  clear  that  “current"  meant  the 
interest  rate  and  payment  in  effect  prior 
to  the  interest  rate  adjustment  and 
“new”  meant  the  interest  rate  and 
payment  resulting  from  the  interest  rate 
adju.stment. 

Proposed  comment  20(c)(2)(ii)(A)-l 
defined  the  term  “current”  interest  rate 
as  the  one  in  effect  on  the  date  of  the 
disclosure.  This  more  succinct 
definition  re])laced  the  lengthy 
definition  of  “jnior  interest  rates," 
which  current  comment  2()(c)(l)  defines 
as  the  interest  rate  di.sclosed  in  the  last 
notice,  as  well  as  all  other  interest  rates 
applied  to  the  transaction  in  the  iieriod 
since  the  last  notice,  or.  if  there  had 
been  no  prior  adjustment  notice,  the 
interest  rate  a])plicahle  at 
consummation  and  all  other  interest 
rates  applied  to  the  tran.saction  in  the 
jieriod  since  consnmmation. 

In  all  rounds  of  testing,  consumers 
were  ]jre.sented  with  model  forms  with 
tables  depicting  a  si:enario  in  which  the 
interest  rale  and  payment  were 
projected  to  increa.se  as  a  result  of  the 
adju.stment.  All  jiarticijiants  in  all 
rounds  of  testing  under.slood  that  their 
interest  rate  and  payment  were 
])rojecteil  to  increase  and  when  these 
i;hange.s  would  oc:cur.^" 

Current  ARM  notices  are  not  reijuired 
to  show  the  allocation  of  jiayments 
among  principal,  intere.st,  and  escrow 
accounts  for  any  ARM.  The  Bureau 
])ro])osed  including  this  information  in 
the  table  for  inlerest-onlv  and 
negatively-amortizing  ARMs  only.  The 
Bureau  slated  it  believed  that  providing 
the  payment  allocation  would  have 
helped  consumers  better  understand  the 
risk  of  the.se  |)roducts  by  demonstrating 
that  their  payments  would  not  have 
reduced  the  loan  principal.  The  Bureau 
al.so  said  that  jiroviding  the  jiayment 


■"Macro  Koport.  at  vii. 


allocation  would  have  helped 
consumers  understand  the  effect  of  the 
interest  rate  adjustment,  especially  in 
the  case  of  a  change  in  the  ARM’s 
features  coinciding  with  the  intere.st  rate 
adju.stment,  such  as  the  expiration  of  an 
interest-only  or  payment-option  feature. 
Becau.se  jiayment  allocation  might 
change  over  time,  the  rule  would  have 
required  disclosure  of  the  expected 
])ayment  allocation  for  the  first  payment 
])eriod  during  which  the  adjusted 
intere.st  rate  would  have  ajiplied. 

The  Bureau  explained  that  the  notice 
disclosing  an  allocation  of})avment  for 
interest-only  or  negatively-amortizing 
ARMs  was  not  te.sted  until  the  third 
round  of  te.sting.  The  notice  tested  set 
forth  the  following  scenario  to 
consumers:  'Fhe  first  adjustment  of  a 
3/1  hybrid  ARM — an  ARM  with  a  fixed 
intere.st  rate  for  three  years  followed  by 
annual  intere.st  rate  adjustments — with 
interest-only  payments  for  the  first  three 
years.  On  the  date  of  the  adju.stment,  the 
interest-only  feature  would  expire  and 
the  ARM  would  become  amortizing. 
Only  about  half  of  the  participants 
understood  that  their  payments  were 
changing  from  interest-only  to 
amortizing.  Participants  generally 
under.stood  the  concept  of  allocation  of 
payments  hut  were  confused  by  the 
table  in  the  notice  that  broke  out 
jirincipal  and  intere.st  for  the  current 
payment,  hut  combined  the  two  for  the 
new  amount.  As  a  result,  this  table  was 
revised  so  that  separate  amounts  for 
j)rinci])al  and  interest  were  .shown  for 
all  ])avment.s.' ' 

'I’he  Bureau  recognized  that  certain 
Dodd-Frank  Act  amendments  to  FILA 
pose  restrictions  on  the  origination  of 
non-amortizing  and  negatively- 
amortizing  loans.  For  example.  TILA 
section  129(1  requires  creditors  to 
determine  that  consumers  have  the 
ability  to  repay  the  mortgage  loan  before 
lending  to  them  and  that  this  assumes 
a  fully-amortizing  jiayment.  The  Bureau 
thought  it  possible  that  this  law  anil  its 
imjilementing  regulation  would  restrict 
the  origination  of  risky  mortgages  such 
as  interest-onlv  and  negatively- 
amortizing  ARMs. 

The  Bureau  stated  that  other  Dodd- 
Frank  Act  amendments  to  TILA,  such  as 
the  jiroposed  periodic  statement 
jirovisions  discn.ssed  below,  would 
])rovide  jiayment  allocation  information 
to  consumers  for  each  hilling  cycle, 
'rims,  consumers  with  intere.st-only  or 
negatively-amortizing  loans,  or  those 
who  might  obtain  such  loans  in  the 


■'  Macro  Roporl.  at  vii-viii.  Tho  allocation  tablo 
lor  i  lit  crest -on  I V  aiul  ncgativciv-ainortizing  ARMs 
was  revised  after  the  third  and  final  round  of  testiii” 
and  is  identical  in  hoth  ^  102(i. 20(c)  and  (d). 
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luture,  would  receive  infornialioii  about 
the  interest-only  or  negatively- 
ainorlizing  features  of  their  loans 
through  the  payment  allocation 
infonnatiou  in  the  |)erio(lic  slateinenl. 
Also,  as  stated  above,  consumer  testing 
showed  that  |)articipants  le.sted  were 
confus(;d  by  the  allocation  table.  In  view 
of  these  changes  to  the  law  and  the 
outcome  of  consumer  te.sting.  the 
Bureau  solicited  comments  on  whether 
to  iiiclmle  allocation  information  for 
interest-onlv  and  negativelv-amortizing 
ARMs  in  the  proposed  table  described 
above. 

A  trade  as.sociation  generally 
suj)ported  the  tabular  format,  stating 
that  consumer  te.sting  has  re])eatedly 
])roven  its  effectiveness.  A  large  hank 
recommended  eliminating  altogether  the 
table  with  the  current  and  new  interest 
rates  and  payments  because,  it  said,  the 
tahlt!  te.st(!d  poorly  with  consumers  and 
would  confuse  them  as  well  as  he 
duj)licative  of  the  proposed  periodic 
.statement.  Other  commenters 
recommended  eliminating  onlv  the 
l)ortion  of  the  table  disclosing  allocation 
information  for  int(!r(!st-oidy  and 
negativelv-amortizing  ARMs  while  one 
large  hank  commended  the  Bureau  for 
adding  these  disclosures  to  the 

1()2(i.2()(c)  notic(?.  Those  commenters 
in  favor  of  eliminating  allocation 
information  for  th(;se  ARMs  said  the 
information  was  not  fullv  consumer 
te.sted.  would  he  based  on  projections 
that  would  confuse  and  distract 
consumers,  and  would  r(!(|uire  costiv 
software  upgrades.  Most  of  these 
t;onnnenter.s  recommended  substituting 
the  statement  for  inter(;st-onlv  and 
negatively-amortizing  ARMs  rerjuired  by 
§  1()2(i.2()(c)(2Kvi)  in  place  of  the 
allocation  information;  one  large  hank 
suggested  expanding  the  language  in 
these  statements  as  a  substitute  for  the 
allocation  information.  The  large  hank 
also  said  the  allocation  information 
would  confuse  consumers  because,  in 
th(!  ca.se  of  a  negatively-amortizing 
ARM.  the  ])ortion  allocated  to  principal 
would  have  to  he  exj)ressed  as  a 
negative  number.  One  trade  as.sociation 
ref:ommend(!d  allowing  estimated 
escrow  paynumts  for  the  new  pavment 
allocation  table,  which  is  what  the  rule 
])roj)o.se(l  and  the  Bureau  is  adopting  in 
Sl()2().2()(c)(2)(ii)((:). 

Th(!  Bureau  is  adojjting 
4}  1()2().2()(c)(2)(ii)  as  pro|)o.sed  for  the 
reasons  .set  forth  in  the  j)ropo.sal  and 
those  set  forth  below.  The  table  is  the 
centerpiece  of  the  §  102()  2()(c) 
di.sclo.sure  and  contains  .some  of  the 
disclosure's  most  im])ortant 
information:  Tlu!  consumers’  upcoming 
iHiW  intenjst  rate;  and  payment  s(!t  forth 
next  to  their  current  rate  and  j)ayment. 


such  that  consumers  can  make 
com])ari.sons.  This  information  iidorms 
consumers  of  the  (!xact  amount  of  the 
new  mortgage  |)ayment  the  consumer 
must  make  starting  in  tin;  next  few 
months  and  the  table  allows  easy 
compari.son  with  tlunr  curnmt  charges, 
helping  consuuKirs  dec.idc!  on  how  l)i;st 
to  proceed.  Also,  the  pcuiodic  statenumt 
will  provide  consumers  with  onlv  part 
of  the  information  in  the  tahh;;  Tlie  date 
after  which  the  interest  rate  will  adjust 
and  the  amount  of  the  next  ])avment. 
Moreover,  the  ])eriodic  statement 
generally  would  provide  consumers 
with  a  month  warning  before  a  i)ayment 
increase,  rather  than  the  miidmum  hO- 
day  advance  notice;  recjuired  hv 
S  1 02(i.2()(c). 

Becau.se  interest-only  and  negatively- 
ann)rtizing  ARMs  ])ose  more  potential 
risk  to  cousniners  than  conventional 
ARMs,  the  Bureau  lM;lleves  that 
providing  consumers  with  the  s])ecific 
payment  allocations  for  when  their 
interest  rates  adjust  will  provide  a 
comprehensihle  snapshot  of  the 
con.seepiences  of  the  upcoming 
adjustments  and  h(;tter  (;nahle  tho.se 
consumers  to  manage  their  mortgages. 
The  table  itself  te.sted  well  with 
consumers;  the;  allocation  breakdown 
for  tlu;  new  i)avnu;nt  for  interest-onlv 
and  negatively-amortizing  ARMs  did 
not  t(;.st  as  well.  As  di.scu.s.s(;d  above,  the 
Bur(;au  revi.s(;(l  tlu;  model  forms  to 
address  that  prohl(;m.  Moreover,  the 
])eriodic  statement  contains  a  similar 
allocation  table  for  tlu;  u])coming 
mortgage  paynu;nt  and  testing  of  the 
periodic  statement  went  well  and  rai.sed 
iio  concerns  r(;garding  ])roj(;cted 
princi])al,  interest,  and  escrow — 
including  for  payment-ojition  loans. 

In  addition,  as  .set  forth  in  the  p(;riodic 
statement  sam])le  form  in  ajjpendix  11- 
8()((;),  the  allocation  of  principal  for 
negatively-amortizing  loans  is  zero,  and 
not  a  negative  numher. 

Also,  the  projjo.sed  rule  clearlv  set 
forth  the  ha.ses  uj)on  which  to  make  the 
projections  for  the  allocation  table  for 
thest;  ARMs,  as  well  as  for  loan 
balances.  See  the  .section-hv-section 
analysis  of  S  l()2().20(c)(2)(v)  h(;low 
r(;garding  loan  balances.  For  certain 
consumers,  such  as  tho.se  who  are 
d(;liiuiuent,  who  may  choose;  to  pay 
alu;ad.  or  who  have  pavment-option 
ARMs,  the  ])rojected  amount  may  not 
prove  to  lx;  the  actual  amount.  However, 
servicers  routiu(;ly  j)roj(;ct  ex])ected 
payment  allocations  and  loan  balances 
any  time  they  |)rovide  consumers  with 
a  future  payment  amount,  such  as  in  the 
periodic  statement.  Tlu;  Bureau  akso 
notes  that  the  use  of  allocation  tables 


^^Miic:io  R(!|)oii.  iit  l.'i. 


showing  projected  |)aynu;nts  is  an 
(;stahli.slu;(l  practice  in  Regulation  Z.  as 
illustrat(;d,  for  (;xampli;.  in  ajjpendices 
lt-4(F)  and  (F).  Also,  tlu;  Bur(;au  expects 
tlu;  origination  of  these  riskv  loans  will 
continue  to  dei;line  in  light  of  the 
(|ualified  mortgage  rules  impl(;nu;nliug 
TILA  section  12?K].  then;hy  r(;ducing  the 
burden  on  .s(;rvicers  to  provide  the 
4}  l()2().2()(c)  allocation  table.  For  these 
reast)ns  and  tlu;  reasons  .set  forth  in  the 
propo.sed  rule,  the  Bur(;au  is  adopting 
the  final  rule  as  propo.s(;d.  The  Bureau 
is  ado])ting  comment  2()(c)(2)(ii)(A)-l 
with  the  additional  clarification  that 
creditors,  assignees,  and  servicers  may 
round  the  interest  rate,  pursuant  to  the 
reciuirements  of  the  ARM  contract. 

2()(c)(2Kiii) 

Explanation  of  How  the  Intere.st  Rate  Is 
Determined 

Bro])osed  ^  l()2(i.2()(cK2)(iii)  would 
have  reepdred  tlu;  ARM  di.sclosures  to 
explain  how  the  int(;re.st  rate  was 
determined.  Consumer  ti;sting  revealed 
that  participants  generallv  had  difficultv 
understanding  tlu;  r(;lation.shi])  of  the 
index,  margin,  and  interest  rate.'  *  The 
Bureau  .said  this  was  the  rea.sc)n  it 
propo.sed  a  r(;latively  brief  and  simi)le 
explanation  that  the  new  int(;re.st  rate 
would  hi;  calculated  by  taking  the 
published  index  rale  and  adding  a 
c(;rtaiu  uumh(;r  of  iiercentage  points, 
called  the  "margin.”  Broi)osed 
S  1()2().2()(c)(2)(iii)  akso  would  have 
reiiuired  disclosure  of  the  s])ecific 
amount  of  the  margin. 

The  Bureau  noted  that  the  juoposed 
explanation  of  how  the  consumer’s  n(;w 
intere.st  rate  was  determined,  such  as 
adjustment  of  the  index  by  the  addition 
of  a  margin,  miiTon;d  the  pre¬ 
consummation  disclosure  reijuired 
around  the  time  of  apiilication  by 
current  §  102(j.l9(h)(2)(iii)  and  TILA 
.section  128A  reiiuirements  for  initial 
interest  rate  disclosures.  It  also 
paralleled  the  jne-consummation 
disclosure  of  the  index  and  margin  in 
the  2012  TILA-RESBA  Broposal. 
Broposed  §  l()2(i.2()(c)  also  would  have 
reijuired  disclosure  of  tlu;  index  and 
])uh]ished  .source  of  the  index  or 
formula,  as  reipdred  in  other  disclosures 
by  S  102().19(h)(2)(ii)  and  TILA  section 
l'28A. 

The  ])roposed  rule  would  have 
r(;j)laced  curr(;nt  ^  l()2().2()(c)(2).  which 
r(;(iuired  disclosure  of  the  index  values 
upon  which  the  "current"  and  “])rior” 
interest  rates  are  based.  The  Bureau  said 
that  it  h(;lieved  that  i)roviding 
consumers  with  index  values  is  less 
valuable  than  providing  them  with  their 


'  *  Ntaci'o  Ri!|)ort.  at  viii. 


10930 


Federal  Register / Vol.  78,  No.  81 /Thursday,  February  14,  2013/Rules  and  Regulations 


actual  interest  rates.  The  Oureau  also 
])n)i)osed  reniuval  ofcurrent  comment 
2()(c)(2)-l,  which  addressed  the 
re(|nirement  to  disclose  current  and 
])rior  interest  rate. 

(lonsnmer  testing  indicated  that  the 
explanation  Indped  ])articipants  Ixater 
imderstand  the  relationship  htitwcuai 
interi;.st  rate,  index,  and  margin.  As 
stated  in  the  pro])osal,  it  also  hel])ed 
dispfd  th(!  notion  held  hy  many 
consumers  in  the  initial  rounds  of 
te.sting  that  creditors  subjectively 
determined  their  new  interest  rate  at 
each  adjustment. The  Bureau  stated 
that  it  believed  the  ])ro])osed  rule  and 
forms  struck  an  approjjriate  balance 
between  ])roviding  consumers  with  key 
information  neces.sarv  to  understand  the 
basis  of  their  ARM  interest  rate 
adjustment  without  overloading 
cf)nsnmers  with  complex  and  confusing 
technical  information. 

The  Bureau  received  one  comment 
nigarding  the  ex|)lanation  of  how  the 
interest  rate  is  determined.  A  large  hank 
recommended  including  adjustments  to 
the  index  other  than  the  margin,  such  as 
tlu!  addition  of  previonslv  una])])lied 
carryover  interest. 7'*  The  Bureau  points 
out  that  the  pro])osed  rule  contemplat(;d 
including  the  addition  of  ])reviously 
imai)i)lied  carryover  interest  increase  in 
the  ex])lanation  of  how  the  umv 
pavinant  is  calculated.  The  Bureau  notes 
that,  in  the  pro])osed  rule,  the  new 
payment  ex])lanation  came  after  the 
explanation  of  how  the  new  interest  rate 
is  calculated.  The  Bureau  agrees  with 
the  commenter  that  logicallv.  and  for 
accuracy  and  completeness,  any 
previonslv  nnap])lied  c;arrvover  interest 
added  to  the  index  and  margin  to 
formulate  the  new  interest  rate  should 
he  disclosed  to  the  consumer  in  the 
exjjlanation  of  how  the  interest  rate  is 
calculated,  rather  than  initially 
disclosing  it  in  the  later  ex])lanation  of 
how  the  new  jiayment  is  calcidated. 

The  Bureau  also  notes  that  ])ro])osed 
§  l()2(i.2()(c)(2)(iv)  would  have  requinxl, 
among  other  things,  disclosure  of  any 
previously  unap])lied  carrvover  interest 
at  each  adjustment,  as  ap])licahle.  The 
Bureau  .solicitcxl  comments  regarding 
this  proposed  requirement. A  credit 


in,  lilt!  liitt!  (Inlnrininnd  l)y  using  llu:  influx  or 
loriniilii. 

tificiiusu  Ihu  issiio  of  ciiiTvovur  inlun^sl  iirosu 
lirsl  in  tlu;  conloxi  tif  Ihu  (!X|)i<ination  of  how  llu; 


union  and  a  State  trade  association 
recommended  that  the  Bureau  eliminate 
disclosure  of  carrvover  intere.st 
altogether,  asserting  that  it  is  too 
complex  and  nnnecessarv  for  consumers 
to  understand  and  it  would  distract 
consumers  from  other  information 
cfintained  in  the  ^  l()2().2()(c](2)  notices. 
A  large  servicer  suggested  the 
alternative  of  including  this  information 
in  the  jieriodic  statement  instead  of  the 
ARM  disclosure. 

The  Bureau  does  not  agree  with  these 
commenters.  To  provide  consumers 
with  candid  and  accurate  information 
about  the  adjustments  to  their 
adjustable-rate  mortgages,  the  Bureau 
has  decided  to  issue  the  final  rule 
including  disclosure  of  apjflicahle 
information  regarding  carrvover  interest. 
Excluding  this  information  would 
present  consumers  with  an  incomplete 
and  incorrect  jfortrait  of  their  loan. 
Com])lexity  is  inherent  in  a  di.sclosnre 
dealing  with  indices,  margins,  adjusting 
interest  rates,  and  changing  payments. 
The  Bureau  has  attempted  to  distill 
these  complex  concepts  into  their 
sim])le.st  elements  without 
compromising  substance.  The  Bureau 
hopes  that  consumers  confn.sed  hv  the 
ilisclosnre  of  the  ap])lication  of 
previously  foregone  intere.st  rate 
increases,  or  any  of  the  other  conqilex 
concejits  addressed  in  the  l()2().2()(c) 
disclosure,  will  consult  with  the 
servicer,  homeownershi])  counselors  or 
other  housing  finance  jirofessionals.  or 
knowledgeable  jiersonal  contacts. 

Becan.se  the  Bureau  agrees  with  the 
large  hank  commenter  that  informing 
consumers  of  the  ai)])lication  of 
carrvover  interest  in  the  exjflanation  of 
how  their  new  intere.st  rate  is  calculated 
is  both  logical  anil  would  imjirove  the 
accuracy  of  the  di.sclosnre.  the  Bureau  is 
adopting  §  l()2(i.2()(c)(2)(iii)  with  the 
addition  of  information  regarding  the 
adjustments  to  the  index  other  than  the 
margin,  such  as  the  application  of 
previously  una])])lied  carrvover  interest. 
The  final  rule  modifies  the  proposed 
rule  hy  requiring  disclosure  of  the  /i-pe 
(ind  amount  of  anv  adjustment  to  the 
index  including,  in  addition  to  any 
margin,  the  ajiplication  of  previously 
foregone  intere.st  rate  increa.ses.  Because 
the  final  rule  requires  disclosure  of  this 
information  in  ^  1028. 2()(c)(2](iii),  the 
Bureau  removes  as  repetitive  the 
pro])osed  disclosure  in 
§  1()2(i.2()(c)(2)(v)  of  the  ainoimts  oH  \  ho. 
margin,  aj)])lied  carrvover  interest,  or 
any  other  adjustment  to  the  index.  The 
Bureau  also  is  issuing  the  rule  with 
comment  2()(c)(2)(v)(B)-1.  which 


interest  rate  increases,  orajjplied 
carryover  interest. 

2(){c)(2)(iv) 

Rate  and  Bayment  Limits  and  Unapplied 
Uarryover  Interest 

Broposed  1()2n.20(c)(2)(iv)  would 
have  reijuired  the  di.sclosnre  of  anv 
limits  on  the  interest  rate  or  payment 
increa.ses  at  each  adjustment  and  over 
the  life  of  the  loan.  It  also  would  have 
reipured  disclosure  of  the  extent  to 
which  the  creditor,  assignee,  or  servicer 
had  foregone  anv  increase  in  the  interest 
rate  due  to  a  limit,  called  unapplied 
carrvover  interest.  Disclosure  of  rate 
limits  is  not  reijnired  by  the  current 
rule.  The  Bureau  stated  that  it  believed 
that  knowing  the  limitations  of  their 
ARM  rates  and  payments  woidd  help 
consumers  understand  the 
conseiiuences  of  each  interest  rate 
adjn.stment  and  weigh  the  relative 
benefits  of  pursuing  alternatives.  The 
Bureau  gave  the  example  that  if  an 
adjn.stment  cau.sed  a  significant  increa.se 
in  the  consumer’s  payment,  knowing 
how  much  more  the  interest  rate  or 
|)ayment  could  increase  would  better 
inform  the  consumer’s  decision  whether 
or  not  to  seek  alternative  financing. 

'I’he  Bureau  ])ointed  out  that  pro])osed 
§  l()2(}.2()(c)(2Kiv)  would  have  required, 
as  current  l()2().2()(c)(,8)  re(|nires, 
disclosure  of  the  extent  to  wliich  the 
creditor,  assignee,  or  .servicer  had 
foregone  an  increa.se  in  the  interest  rate 
due  to  a  limit,  called  imap|)lied 
carrvover  interest,  and  the  earliest  date 
such  foregone  interest  rate  increa.se 
could  he  applied.  Broj)o.sed  comment 
20(c)(2Kiv)-l  regarding  unai)plied 
interest  rate  increases  closely  paralleled, 
and  would  have  rei)laced.  current 
comment  2()(c](8]-l.  The  comment 
would  have  explained  that  disclosure  of 
foregone  interest  rate  increa.ses  would 
apply  only  to  transactions  permitting 
intere.st  rate  carrvo\'er.  It  further  would 
have  exj)lained  that  the  amount  of  the 
foregone  interest  rate  increa.se  was  the 
amount  that,  subject  to  rate  caps,  could 
he  added  to  future  intere.st  rate 
adju.stments  to  increa.se.  or  offset 
decreases  in,  the  rate  determined 
according  to  the  index  or  formula. 

The  Bureau  reported  that  the 
consumers  tested  had  difficulty 
nnder.standing  the  concept  of  interest 
rate  carrvover  when  it  was  introduced 
during  the  third  round  of  te.sting.  The 
Bureau  attributed  this  difficulty  to  the 
simultaneous  introduction  of  other 
complex  notions,  such  as  interest -only 
or  negatively-amortizing  features  and 
the  allocation  of  intere.st.  principal,  and 
escrow  payments  for  .such  loans. 
However,  the  Bureau  also  simplified  the 


inl(;r(;.‘;l  rati;  is  dolonniiiod.  tlu;  Ituroau  addn;ss(;s 
llu;  i.ssuo  in  dnpth  lu;ri;  ralhor  than  in  llu;  lollowinj, 
snction  S  l()2().2l)((:)(2)(ivl.  Kali;  and  l’avnu;nl  l.iinits 
and  llna|)pli(;d  (iarrvovor  Inlornst. 


ju'ovides  clarification  about  the 
application  of  previously  foregone 
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ex|)lanati()n  ol Can  voviir  interest  to 
address  this  possiljle  contusion. 

In  its  proposed  rule,  the  Unrean 
recognized  that  tlie  disclosure  ol  rate 
limits  and  unap])li(;d  carryover  intere.st 
\V(»nld  have  providcal  information  that 
might  help  consumers  hettia'  understand 
their  ARMs.  Howeviir.  the  Hnrean  stated 
that  it  was  considering  whether  the 
assistance  this  information  would  have; 
provided  ontweiglnul  its  potential 
distraction  from  other  mon;  key 
information.  Also,  as  explained  al)ov(;. 
consumers  had  difficnlty  understanding 
the  concept  of  carrvov(;r  intcaest  and  the 
Bureau  was  concerned  that  this 
difficnlty  might  diminish  the 
effectiveness  of  its  projjosed 
§  102(i. 20(c)  disclosures.  The  Bnnam 
.solicit(ul  conumaits  on  wh(!th(a'  to 
include  rate  limits  and  nnap])lied 
carryover  interest  in  the  proposed 
§  102(i.2()(c)  disclosunis. 

The  Bureau  niceivial  few  comments 
r(!garding  the  pro])os(!d  di.sclosnre  of 
rate  limits  and  nnappliiul  carrvover 
interest.  A  credit  union  su])i)orted 
inclusion  of  tin;  rate  and  payimait  limits 
in  the  l()2().2()(c)  notice  and  a  large 
hank  servicer  and  a  large  non-hank 
servicer  recommended  against  it.  A 
large  hank  .sia  vicer  commented  that 
consumers  do  not  need  this  information 
h(!i:anse  tlu;y  r(!c;eive  it  at  consummation 
and  including  it  in  the  §  l()2().2(){c) 
notice  would  distract  and  confuse  them. 
The  non-hank  serviccu'  and  a  trade 
association  said  the  unapplied  carrvover 
interest  was  nnrelatful  to  the  intenist 
rate  adjustment  and  would  c:onfuse 
consumers.  See  the  .sect ion-hv-sect ion 
analysis  of  ^  l()2(>.2()(c)(2)(iii)  above  for 
a  discussion  of  disclosure  of  applving 
j)r(!viously  foregone  carrvover  int(!r(!st. 

In  addiiion.  a  cnulit  union  and  a  State 
trade  as.sociation  recommended  the 
Bureau  eliminate  di.sclosnre  of  carryover 
interest  altogether,  asserting  that  it  is  too 
complex  and  nnnecessarv  for  consumers 
to  understand  and  it  would  distract 
consumers  from  other  information 
contained  in  the  §  l()2(i.2()(c)  notices.  A 
large  servicer  suggi;.sted  the  alternative 
of  including  this  information  in  the 
j)(;riodic  statement  in.st(!ad  of  in  tlm 
§  l()2(i.2()(c)  notice. 

B(!cause  most  ARMs  covenul  hy  this 
rule  will  adjust  a  year  or  mon;  aftcir 
consummation,  the  Bureau  disagrees 
that  iidbrmation  provided  at 
consummation  suffices  to  adecpiately 
inform  consumers  ahout  c;arryov(!r 
int(!rest  and  rate  limits.  Moniover, 
carrvover  intenist  is  an  e.ssential 


Miicro  K(!|)()rl.  ill  viii-ix.  "11  not  lor  this  raid 
limit,  your  ostimiitod  raid  on  |(liild|  would  hd  IxfUi 
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element  in  the  determination  of  the  new 
interest  rate  and  payment.  For  these 
reasons  and  the  rea.sons  in  the  Ihirean’s 
propo.sed  rule,  the  Bureau  is  ado|)ting 
the  final  rule  as  propo.sed.  I'he  Bureau 
also  is  adojiling  propo.sed  comment 
2()(c)(2)(iv)-l ,  with  slight  modifications 
to  clarifv  the  definition  of  carrvover 
interest. 

2()(c)(2)(v) 

Hxplanation  of  How  the  New  Payment  Is 
Determined 

Propo.sed  l()2(j.2()(c)(2)(v)  wcaild 
have  reciuired  ARM  di.sclosnres  to 
ex])lain  how  the  new  ])ayment  was 
determined,  including  (A)  the  index  or 
formula,  (B)  any  adjustment  to  the  index 
or  formula,  such  as  hy  addition  of  the 
margin  or  application  of  previously 
foregone  interest.  (C^)  the  loan  halance, 
and  (D)  the  length  of  the  remaining  loan 
term.  I'liis  explanation  would  have  been 
consistent  with  the  disclosures  provided 
at  the  time  of  application  pursuant  to 
^  l()2().1!)(h)(2)(iii).  The  Bnrean  also 
stated  that  it  would  have  been 
consi.stent  with  the  recjuirement  in  TIl.A 
section  128A  to  disclo.se  the 
a.ssumptions  upon  which  the  new 
payment  is  based,  which  the  Bureau  had 
proposed  to  implement  in  ^  1()2().2()(d), 
ami  thus  would  have  promoted 
consi.stency  among  Regulation  Z  ARM 
disclosures. 

The  current  ride  re(|nires  disclosure  of 
the  contractual  effects  of  the  adjustment. 
This  includes  the  payment  due  after  the 
adjustment  is  made  and  whether  the 
payment  has  been  adjusted.  The 
proposed  rule  would  have  recpiired 
disclosure  of  this  information  as  wiill  as 
the  name  of  the  index  and  any  s])ecific 
adjustment  to  the  index,  such  as  the 
addition  of  a  margin  or  an  adjustment 
due  to  carrvover  interest.  Pro])osed 
comment  2()(c)(2)(v)(B)-l  ex])lained  that 
a  disclosure  regarding  the  application  of 
ineviously  foregone  intere.st  would  have 
been  recpiired  only  for  transactions  that 
])ermitted  intcjrest  rate  carryover.  The 
])ro])osed  comment  further  exjilained 
that  forcigone  intcirest  was  any 
percentage  added  or  carried  over  to  the 
intere.st  rate  because  a  rate  ca]) 
j)revented  the  increase  at  an  earlier 
adjustment.  As  di.scns.sed  above,  the 
Bureau  stated  that  it  believed  that  this 
ex])lanation  would  have  helped 
consumers  better  understand  how  the 
index  or  formula  and  margin  would 
determine  their  new  payment  and 
would  have  dis|)elled  the  notion  held  hv 
many  consimuas  in  the  initial  rounds  of 
testing  that  the  creditor  subjectively 
determined  their  nenv  intcire.st  rate,  and 
thus  the  new  payment,  at  each 
adjustment. 


'I'he  j)roposal  would  have  recpiired 
disclosure  of  both  the  loan  halanc:e  and 
the  remaining  loan  term  ex])ec:tecl  on  the 
date  of  the  interest  rate  adjustment.  'I’he 
cairrent  ride  recpiires  disclosure  of  the 
loan  halance  but  not  the  remaining  loan 
term.  'I’he  date  of  the  halanca;  differed 
slightly  in  projio.sed  ^  l()2().2()(c:)  from 
the  current  rule,  (lurreut  caimmeni 
2()(c)(4)-l  explains  that  the  halance 
clisc:lc)secl  is  the  one  that  .serves  as  the 
basis  for  calcailating  the  new  adjusted 
])ayment  while  the  Bureau  propo.sed 
clisi:lc)sure  of  a  more  cairrent  halanca!, 
i.a..  the  one  expected  on  the  date  of  the 
adjustment.  Both  the  jiropo.sed  rule  and 
the  cairrent  rule,  as  ex])lainecl  in  cairrent 
comment  2()(i:)(4)- 1 .  ])rovide  for 
disc:lc)sure  of  any  c.hange  in  the  term  of 
the  loan  caused  by  the  adjustment. 

The  Bureau  stated  that  cli.scdosure  of 
the  four  key  assum])tions  upon  which 
the  new  ]3ayment  would  he  based  would 
have  provided  a  suca:inc:t  overview  of 
how  the  interest  rate  adjustment  works. 

It  also  would  have  demon.strated  that 
factors  other  than  the  index  camlcl 
inca'ease  cainsnmers’  interest  rates  and 
payments.  Disclosures  of  these  factors, 
the  Bureau  said,  would  have  provided 
camsumers  with  a  snajishot  of  the 
cairrent  status  of  their  acljustahle-rate 
mortgages  and  with  basic:  information  to 
hel])  them  make  clec:isions  ahout 
kee|)ing  their  current  loan  or  shojiping 
for  alternatives. 

(iurrent  comment  2()(c:){4)-l  c:larifies 
that  di.sc:lc)sure  ofc:ertain  information 
related  to  loans  that  are  not  fully 
amortizing  is  recpiired.  'I’he  Bnrean 
pro])o.secI  di.sclosnre  of  similar 
information  in  §  1()2().2()(c)(2)(vi), 
clisc.iissed  below. 

Two  c;onnnenters  vc)ic:ecl  c:onc:ern  over 
having  to  projec:t  an  e.stimate  of  the  loan 
halanc:e,  as  reejuired  in  the  projxisecl 
rule.  For  a  cli.sc:ussion  of  the  use  of 
])rojection.s  of  scheduled  payments  for 
interest-only  and  negatively-amortizing 
ARMs.  as  well  as  for  the  loan  halanc:e, 
.see  the  sec;tic)n-hy-.sectic)n  analysis  of 

l()2().2()(c)(2)(ii)  above.  'I’he  Bureau 
did  not  receive  any  other  sjiec.ific 
c:omment.s  regarding  §  l()2(i.2()(c)(2)(v) 
apart  from  one  c:ommunity  hank 
rec:c)mmending  again.st  the  inc:hi.sion  of 
similar  information  in  both  the 
ex])lanation  of  how  the  interest  rate  is 
c:ali:ulatecl  and  the  exjilanation  of  how 
the  new  jiayment  is  determined.  'I’he 
Bureau  ])oint.s  out  that  the  c:om])onents 
of  the  interest  rate  calc:ulatic)n  are  also 
c:om])onents  of  how  the  new  jiayment  is 
determined  and  therefore,  the  Bureau 
will  retain  these  ciommon  comjionents 
in  ^  l()2(i.2()(c)(2)(v).  However,  to  avoid 
rechindanc;y,  the  final  rule  does  not 
recpiire  reiteration  of  the  amount  of  the 
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margin,  a])pli(!(l  carryover  inteujst,  or 
any  other  adjustment  to  the;  index. 

For  these  reasons  and  the  ixiasons 
articulated  in  the  proposed  rule,  the 
Ihirean  is  i.ssuing  l()2().2()(c)(2){v)  and 
comment  2()(c)(2)(v)(U)-1  as  ])roi)osed. 
exc(!])t  the  final  rule  do(!.s  not  ixupure 
disclosure  of  the  specific  amount  of  any 
adjustment  to  the  margin,  hecause  that 
data  is  ])rovid(;d  in  the  final  rule  under 
§  l()2().2()(c)(2)(iii). 

2()(c)(2)(vi) 

Interest-Only  and  Ncigativc;- 
Amortization  Statement  and  Payment 

Proposed  §  102(i.2()(c)(2](vi)  would 
have  rcujuired  §  102().2t)(c]  notices  to 
include  a  statement  n;garding  the 
allocation  of  ])ayments  to  principal  and 
interest  for  interest-only  or  negatively- 
amortizing  ARMs.  If  negative 
amortization  occurred  as  a  result  of  the 
interest  rate  adju.stment,  the  ])ro])osed 
rule  would  have  reejuired  disclosure  of 
the  payment  necessary  to  amortize  fullv 
such  loans  at  the  new  interest  rate  over 
the  remaindcir  of  the  loan  term.  As  the 
Hureau  explained  in  ])ro])osed  comment 
2()(c)(2)(vi)-l ,  for  interest-only  loans, 
the  statement  would  have  informed  the 
consumer  that  the  nenv  ])ayment  would 
cover  all  of  the  interest  hut  none  of  the 
principal  owed  and.  thenefore,  would 
not  reduce  the  loan  halance.  For 
ncigatively-aniortizing  ARMs,  the 
statcmient  woidd  have  informed  the 
consumer  that  the  new  ])ayment  would 
cover  only  part  of  the  interest  and  none 
of  the  ])rincipal,  and  therefore  the; 
unpaid  interest  would  add  to  the 
halance.  The  curnmt  rule,  clarified  hy 
current  comment  20(c)(.5)-l.  reejnires 
disclosure  of  the  payment  necessary  to 
amortize  fully  loans  that  hecome 
negatively-amortizing  as  a  result  of  the 
adjustment  hut  docis  not  recjuire  the 
.statement  rcigarding  amortization. 
Proposed  §  l()2H.2()(c)(2)(vi)  and 
])roposed  comments  20(cK2)(vi)-l  and 
2()(c)(2)(vi)-2  would  have  replac;ed  tin; 
current  rule  and  current  comment 
2()(c)(.'i)-l. 

Hotli  current  ^  l()2tt.2()(c)  and  the 
Board’s  2009  Closed-End  Propo.sal  to 
revise  §  1020.20(c)  include,  for  ARMs 
that  hecome  negatively  amortizing  as  a 
result  of  the  interest  rate  adjustment, 
disclosure  of  the  ])ayment  neces.sary  to 
amortize  fully  those  loans  at  the  new 
interest  rate  over  the  remainder  of  the 
loan  term.  However,  the  Bureau  |)ointed 
to  countervailing  considerations 
regarding  whether  to  include  this 
information  in  ])ropo,sed  §  1020.20(c). 

The  Bureau  recognized  that  c:ertain 
Dodd-Frank  Act  amendments  to  TILA 
pose  restrictions  on  the  origination  of 
non-amortizing  and  negatively- 


amortizing  loans.  For  example.  'I’lLA 
section  129(;  retiuires  creditors  to  make 
a  reasonable  and  good  faith 
determination  that  consiniKM's  have  the 
ability  to  re|)ay  tin;  mortgage  loan  hidbre 
lending  to  them,  and  that  in  making 
such  a  determination  the  creditor 
generally  must  as.sess  the;  consumer's 
ability  to  reiiay  based  u])on  a  fully- 
amortizing  payment.  The  Bureau 
thought  it  |)o.s.sihle  that  this  law  and  its 
im])l(!menting  regulations  would  re.strict 
th(!  origination  of  riskv  mortgages  such 
as  int(!re.st-oniy  and  negativelv- 
amortizing  ARMs.  The  Bureau  also 
noted  that  other  Dodd-Frank  Act 
amendments  to  ril.A,  such  as  TIEA 
section  128(f),  which,  as  implemented 
by  proposed  §1028.41.  would  have 
included  information  about  non¬ 
amortizing  and  negatively-amortizing 
loans  in  each  hilling  cycle,  such  as  an 
allocation  of  ])ayments. 

Thus,  consumers  with  interest-only 
and  negatively-amortizing  ARMs.  or 
those  who  may  obtain  such  loans  in  the 
future,  would  receive  certain 
information  about  the  interest-only  or 
negatively-amortizing  features  of  their 
loans  in  another  disclosure,  although 
this  would  not  include  the  payment 
re(]uired  to  amortize;  fully  negativelv- 
aimertizing  loans.  Testing  of  the  table 
showing  the  ])ayment  allocation  of 
interest-only  and  negativelv-amortizing 
ARMs  indiiiated  that  consumers  were 
coidused  hv  the  conc(;pt  of 
amortization.  Thus,  the  Bureau  said  it 
would  weigh  the  value  of  disclosing 
specific  information  regarding 
amortization,  such  as  the  pavment 
needed  to  amortize  fully  negatively- 
amortizing  ARMs  against  possible 
confusion  to  consumers.  In  view  of 
these  changes  to  the  law  and  the 
outcome  of  consumer  te.sting.  the 
Bureau  solicited  comments  on  whether 
to  imdude  the  payment  reqinred  to 
amortize  ARMs  tliat  wouUl  hecome 
negatively  amortizing  as  a  result  of  an 
interest  rate  adjustment. 

.Some  indu.stry  commenters  said  that 
the  statements  regarding  interest-only 
and  negatively-amortizing  ARMs  should 
he  disclos(;d  instead  of  the  pro|)osed 
allocation  information  forthe.se  loans. 
.See  .section-hy-section  analysis  of 
§  l{)2(>.2()(c)(2)(ii).  .Several  consumer 
groups  commended  the  Bureau  for 
recpiiring  the  amortization  statements 
hut  recommended  additional  warning 
language  for  negatively-amortizing 
ARMs,  which  they  characterized  as 
dangerous.  The  Bureau  believes  that  the 
statements  regarding  amortization  are 
clear  and  succinct  and  that  additional 
warning  language  is  not  needed. 
Moreover,  the  Bureau  points  out  that 
oth(;r  new  mortgage  rules  mon;  directly 


address  the  risks  po.sed  hv  non¬ 
amortizing  mortgage  jjroducts. 

The  Bureau  is  modifying  the  wording 
of  §  l()2().2()(c)(2)(vi)  and  comment 
2()(c)(2)(vi)-l  to  edarify  that  §  102(>.2()(c) 
notices  for  “interest-oidv  ARMs”  as  well 
as  any  other  ARMs  for  which  consumers 
are  paying  only  interest,  must  include 
the  statement  discussed  above  regarding 
the  amortization  con.se(|uence.s  of  such 
payments.  The  Bureau  also  is  modifying 
the  language  of  §  l()28.2()(c)(2)(vi)  to 
conform  with  the  ])roj)o.sed  language  in 
comment  20(c)(2)(vi)-1  and  the  section- 
hv-.section  analysis  of  the  propo.sed  rule 
regarding  the  amortization  .statements 
required  for  ARMs  for  which  consumers 
pay  only  intere.st  and  for  negativelv- 
amortizing  ARMs.  The  final  rule 
requires  §  l()28.2()(c.)  notices  to  di.sclose. 
for  consumers  whose  ARM  payments 
consist  of  only  intere.st.  that  their 
])ayment  will  not  he  allocated  to  pay 
loan  princij)al  and  will  not  reduce  the 
loan  halance  or,  for  negativelv- 
amortizing  ARMs.  that  the  new  |)avment 
will  not  he  allocated  to  pay  loan 
ja’incipal  and  will  ])ay  only  part  of  the 
intere.st.  thereby  adding  to  the  halance 
of  the  loan.  No  comments  were  ree:eiv(;d 
r(;garding  the  §  1  ()2(>.2()(c)(2)(vi) 
re(|uirement  to  di.sclose  the  amount 
n(;c(;.ssarv  to  amortize  negativelv- 
amortizing  ARMs.  For  the.se  rea.sons  and 
those  stated  in  the  proposed  rule,  the 
Bureau  is  adopting  the  rule  and 
comments  2()(c)(2)(vi)-l  and  -2  with  the 
addition  of  the  amortization  language; 
discu.ss(;d  above. 

20(c)(2)(vii) 

Prepaym(;nt  Penalty 

Propo.sed  §  102(i.2()(c)(2)(vii)  would 
have  reeiuired  di.sclosure  of  the 
circumstances  under  which  any 
prei)aynient  penalty  could  he  imposed, 
such  as  .selling  or  refinancing  the 
principal  dwelling,  the  time  period 
during  which  such  penalty  could  apply, 
and  the  maximum  dollar  amount  of  the 
jienalty.  3'he  jjroposed  rule  would  have 
cro.ss-referenced  the  definition  of 
prepaym(;nt  |)enalty  in 
§  1028.41  (d)(7)(iv),  the  ])ro})o.sed 
periodic  .stat(;ment.s. 

The  Bureau  reasoned  that  intere.st  rate 
adjustments  might  cau.se  payment  shock 
or  require  consunu;r.s  to  pay  their 
mortgage  at  a  rate  they  might  no  longer 
l)(;  able  to  afford,  prompting  them  to 
consider  alternatives  such  as 
refinancing.  To  fullv  understand  the 
implications  of  such  actions,  the  Bureau 
.stated  that  c;on.sumers  should  know 
whether  prepayment  penalties  might 
api)ly.  Under  the  propos(;d  rule,  such 
information  woidd  have  included  the 
maximum  penalty  in  dollars  that  might 
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apply  and  the  time  ptaiod  during  which 
the  j)enalty  might  be  imposcul.  Tlu! 

Ounam  slated  that  tlie  dollar  amount  of 
tlu!  penalty,  as  oppo.sed  to  a  percentage;, 
would  he  more;  meaningful  to 
consum(;rs. 

The  Ihirean  also  proposed  disclosure; 
e)f  any  |)re;i)ayme;nl  |)e;nalty  in 
102n.2()(el)  ARM  initial  rate; 
aeljustment  ne)lie:e;s  anel  in  the  pe;rioelie; 
.statements  in  i)re)pe)se;el  t}l()2().41. 
(;e)nsunu;r  testing  eif  the;  perioelie: 
.stiilement  inelueleel  a  se.enarie)  in  whie:h 
a  |)r(;payme;nl  pe;nalty  applied.  Me)st 
|)arlie;ipanls  unele;rste)e)el  that  a 
prepayment  pemilly  applieel  if  they  paiel 
e)ff  the  halane:e  eef  the;ir  leean  earlv.  hut 
.seeine  parlie:ij)ants  we;re;  unclear  whether 
it  applieel  te)  the;  sale;  e)f  the;  home. 
re;finane:ing.  or  eether  alternative;  aelieens 
exensumers  eioedel  pursue  in  lieu  e)f 
maintciining  their  aeljustahle;-rate; 
me)rtgage;.s.^'*  Feer  this  re;ase)n.  the:  lhire;au 
pre)pe)se;el  te)  elarify  the;  e;ire:nm.stane:e;s 
giving  rise;  te)  a  |)re;payme;nt  ])e;nalty 
whie:h  e;re;eiite)rs.  assigne;e;s.  and  .se;rvie:e;rs 
must  eii.se;le).se;  te)  the;  exensumer  in  the; 
l)ayme;nt  e.hange;  ne)tie:e;.  The  preepeesed 
ieerins  inedueleel  moelel  language;  te)  ale;rt 
e:e)nsume;rs  that  a  pre;payme;nt  pe;nalty 
might  apply  if  the;y  pay  e)ff  the:ir  le)an. 
refinanex;.  e)r  se;ll  their  he)me;  before;  the; 
stiite;el  elate. 

The;  nure;aii  re;ex)gnizeel  th:it  Dodel- 
ITank  Ae:t  ameaielments  to  TlhA.  such  as 
TII..'\  se;e;tie)n  12U(;anel  its  im])le;me;nting 
re;gidatie)ns.  weeidel  signifiexmtly  restriel 
a  le;nele;r’s  ability  te)  impe)se  ])re])ayme;nt 
pe;naltie;s.  Other  Doelel-Frank  Ae:t 
ame;nelme;nts  te)  TILA.  siiedi  as  TlhA 
.se;e:tie)n  128(1]  anel  its  implementing 
reegidations.  weenie!  have;  provide;)! 
exensumers  with  infeermatieen  about 
pre;payme;nt  penalties  in  the  perieeelie; 
state;me;nt  they  re;ex;ive;  e;ae;h  hilling 
e;ye:le;.  Thus,  exensumers  whee  have;  ARMs 
with  prepayment  penalty  jerovisieens  eer 
who  might  obtain  sue;h  leeans  in  the; 
feiture;  weeidd  generally  re;ex;ive 
infeermatieen  aheeut  them  at  fre;ejuent 
intervals  in  aneether  disedeesure.  In  vie;w 
eef  the;.se;  e:hange;s  tee  the  law.  the;  Bure;au 
.solie;ite;el  exemments  on  whether  te) 
inedude;  infeermatieen  reegareling 
pre;payme:nt  penalties  in  S  102().2()(e;). 

A  natieenal  traele;  a.sseeedatieen.  a  State; 
traele;  asseeedatieen.  a  exedit  unieen.  a  large; 
se;rviex;r.  anel  a  neen-hank  se;rviex;r 
reex)mme;nele;el  eigainst  inedusieen  eef  the; 
jerepayment  penalty  infeermatieen.  The; 
]erimary  re;ase)ns  leer  their  oppeesition  w:is 
the;  e)ne;rousne;ss  eef  e:ale;idating  the; 
])re;payment  pe;nalty  anel  the;  hurelen  eef 
having  elynamie:  infeermatieen  fielels  th;it 
weeidel  reeepiire;  e;ale;ulating  the; 
pre:payme;nt  pe:nalty  aeneeunt  leer  e;aedi 
inelivielual  leean  re;e|uiring  a  l()2l).2()(e;) 
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neetiex;.  These;  exemmenteers 
re;ex)mme;neie;ei  use;  eef  meere;  stanelaielizeel 
statie:  language;  in  plaex;  eef  the;  elynamie; 
fielels.  The;se;  e:e)mnie;nte;rs  state;el 
varieeusly  that  the;  iimeeimt  eef  <i 
pre;payme;nt  penalty  is  elete;rmine;el  ley  :i 
nmnher  eef  elynamie;  facteers  and  there;  :ne; 
variations  een  heew  to  cale:ulate;  it. 

.se;rvie;e;rs  elo  met  e;mTe;ntly  ine:luele; 
]ere;payme;nt  jeenalty  infeermatieen  een  the; 
file;  the;y  senel  to  their  print  ve;neleejs 
he;e;aeise;  many  servi(;ing  svste;ms  are; 
emahle;  tee  e;ale;ulate;  anel  steere;  this 
infeermatieen  as  it  may  he;  store;d  in  a 
separate;  system,  anel  this  infeermiition 
may  he  e;eempute;el  ley  hanel.  The;  neen- 
hank  servie;er  peeinteel  eeut  that 
prepayment  penalties  are;  vanishing  as  a 
re;sidt  eef  markeet  fe)re;e;s  anel  new 
reegidatieens.  It  reeceemmeneleeel  li.stingthe 
minimum  iinane;e;  e;harge;s  as  an 
examjele;  anel  eli.se;le)sing  the  dollar 
ameeunt  eef  the;  ]ere;|eayme:nt  jeenaltv  een 
the;  jeerieedie;  state;me;nt  inste:ael  eef  een 
ARM  elise;losure;s. 

The;  Bme;au  is  aeleepting  the;  rule;,  with 
signifie;ant  me)eliiie;citie)n  freem  the; 
proieeeseel  rede.  In  the;  final  rede,  in  plae:e; 
eef  re;e]iuring  di.se;leesure;  eef  the;  imiximum 
eleelhir  amount  eef  the;  penalty,  the; 
e;e)nsume;r  is  elire;e:te;ei  ley  the;  re;einire;el 
dise;le)siire  tee  (;ontae;t  the;  .se;rvie;e;r  for 
additional  infeermatieen.  ine;liieling  the 
imiximum  amount  eef  the;  pre;pavme;nt 
pi;nalty.  (x)mme;nt  2()(e;)(2)(vii)-l 
e:larifie;s  that  the;  e;re;eliteer.  assignee,  or 
.se;rvie;e;r  has  the;  oietion  of  e;ithe;r  dele;ting 
this  fie;lil  e;ntire;ly  from  the;  ^  1  ()2().2()(i;) 
dise:losure;  for  e:e)nsiune;rs  whee  elo  met 
have;  prepayment  pe;naltie;s  eer  re;taining 
the;  fie;lel  anel  in.se;rting  a  word  sue;h  as 
“Neene"  after  the;  |)re;])ayme;nt  jeenalty 
he;iieling.  Thus,  the  final  ride  ri;tains 
information  e;rue;ial  for  e;onsume;rs  to 
make;  de;e;i.sions  reegareling  whe;ther  eer 
not  tee  re;tain  their  ARMs  in  the  fae;e;  of 
an  interest  rate  and  payment  ine;re;ase; 
while;  re;duedng  the  hurele;n  on  industrv 
ley  eliminating  a  fieelel  that  was  both 
elynamie;  anel  partie;ularly  difficult  tee 
e;ale:ulate;.  The;  Bure;aii  believes  that 
enexeuraging  exensumers  to  e;eentae:t  the; 
.se;rvie:e;r  for  the;  e;xai:t  dollar  amount  of 
the;  maxiiniim  pe;naltv  or  leer  eethe;r 
epiestieens.  rather  than  ine;lueling  that 
infeermatieen  in  the;  eli.se.leesiire;.  eleees  neet 
signifie:antly  e;omj)romise  exensiimer 
preete;e:tie)n  he;i:au.se;  e:ontae;ting  the 
se;rvie:e;r  sheeulel  yie;lil  the  most  u]e-to- 
elate;  infeermatieen  as  we;ll  as  ene;e)iirage; 
contae:t  with  the  se;rvie:e;r  for  e'.onsiimers 
fcie:ing  fin;me;ial  elistress.  'I  he  Bme;aii 
alsee  notees  that  the  perieedie:  state;me;nt 
ixeepiireel  ley  the;  fined  rule;  like:wise;  doe;s 
neet  e:ontaln  spe;e:iiic  infeermatieen  ahout 
any  ]ere;]eayment  penalty  othe;r  than  its 
existence,  if  ajeplicahle.  The;  Biire;au  alsee 
is  changing  the  e;ross-re;fere;ne:e  for  the; 


ele;finition  of  pri;payme;nt  pe;nalty  freem 
the;  pi;rie)elie:  statement  re;gulation  tee  the; 
eli;finition  .si;t  forth  in  the;  ATR  rule;."” 

The:  Bureau  he;lie:ve;s.  lor  the  re;asons 
stati;d  above  and  in  the  ])roj)ose;el  rule, 
that  informatieen  ahout  the;  ]ere;paymi;nt 
leenalty  is  impeertant  for  e:onsimie;rs  to 
take;  intee  ai;e;eeiint  when  e:onsiele;ring 
alternatives  to  an  intere;st  rate;  anel 
pavment  incre;ase;.  For  this  rea.seen,  the 
Buri;aii  is  adeejeting  the;  final  rule;  anel 
e:omme;nt  2t)(c)(2)(vii)-l  with  the; 
moelifii:ations  se;t  forth  above. 

20(c)(3)  Feermat 

Payment  (diange  Rate;  y\eljustme;nt 
nise:losure;s 

Se;e;  the;  se;e:tion-hy-.se:e:tieen  analvsis  eef 
S  1020.17(a)(1)  above  fora  elise;ussieen  of 
the  form  re;e)uire;nu;nts  geeverning 
§  1020.20(e;).  The  Bureau  ree;eiveel  no 
e:e)mme;nts  re;garding  its  projeee.seel 
e;hange;s  to  §  1020.17(a)(1)  regarding 
form  re;e]uire;me;nts  goveerning 

1020.20(e:). 

A  e:onsume;r  group  re;]ere;se;nting  a 
e:e)n.stitiieni:y  that  s])eaks  more;  than  100 
diffe;re;nt  elialects  re;e;omme:nele;el  that  the; 
Biiri;an  re;e]i) ire;  that  ARM  ilise:losure:s  he; 
provide;)!  in  liinguages  eether  than 
luiglish  tee  e:nsi)re;  e;e)mpre;he;nsie)n  ley 
meertgageers  with  limiteel  luiglish 
pr)efie:ie;ne:y.  Tee  this  enel.  the;  exemmenter 
sugge;ste;el  reejiiiring  e:re;elite)rs,  assigne;e;s. 
anel  se;rviex;rs  tee  senel  a  simple, 
midtilingual  ne)tie:e;  e;ae:h  meenth  leer  the 
first  thre;e;  meenths  eef  the;  ARM  leean 
asking  exensumeers  tee  inelie:ate;  their 
pre;fe;rre;el  language. 

While  reexegnizing  the;  value  tee 
exensumers  eef  limiteel  English 
profiedenew  eef  reee.eiving 
exemmunicatieens  in  their  native 
language,  the  Bure;au  is  issuing  the  final 
rule;  without  this  language  reejuire;me;nt 
heexiuse  the;  Bureau  he;lie;ves  it  weeidel  he 
eliffiexdt  anel  exe.stly  tee  imjelement. 
partiexdarly  exensieleering  the:  numher  eef 
languages  in  whiedi  exx;elitors.  assigneees. 
anel  serviexers  weeidel  he;  ie;ejuire;el  tee 
lereeviele  §  1020.20(e;)  anel  (el)  ARM 
ne)tiex;s.  The  Bureau  neetees  that 
Re:gulatie)n  Z  ix)ntem])late;s  the;  use  eef 
languages  eetheer  than  English  in 
S  1020.27.  llneler  this  jereevisieen. 
elisedeesui e;s  mav  he  in  a  language;  e)the;r 
than  English.  ie)oviele;el  that  the; 
elisedeesures  are;  maele;  available  in 
luiglish  at  the;  exensumer’s  re;eiue;.st.  Thus, 
a  exe;elite)r.  assigneee.  eer  .se;rviex;r  inav 
jereeviele  ARM  elisedeesures  in  language;s 
eethe;)'  than  English,  hut  the;  Bureau 
eleedine;s  revising  Reegulatieen  Z  tee  raqiiiiv 
that  they  elee  .see. 


§  l()2().X2(li)(t))(i).  NH:  (xiitaiii  pieevisioiis  (it 
till!  ATK  (iDfinitioii  apply  siiiual'ically  to  KHA  loaii.s. 
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2()(e)(3)(i) 

.All  Disclosunis  in  Tabular  Form 

Fro])o.s(!(l  §  l()2(i.2()({:)(3)(i)  would 
have  reciuinul  that  the  1()2().2(){(:)  ARM 
adjiistiiumt  diselosures  he  ])rovi(l(!d  in 
tlu!  form  oi  a  table  and  in  the  same  ord(!r 
as,  and  with  headings  and  I'ormat 
substantially  similar  to.  h’orms  11- 
4(D)(1)  and  (2)  in  appendix  11  to  snhpart 
(;  for  interest  rate  adjnstmeids  resulting 
in  a  c:orresponding  pavment  change. 

Tlu!  Bureau  stated  that  the  propo.sed 
ARM  adjustment  notice  contains 
complex  conce])ts  challenging  for 
consumers  to  understand.  For  exam])le, 
consumer  testing  revealed  that 
participants  generally  had  difficultv 
understanding  the  relationship  among 
index,  margin,  and  interest  rate."*’  They 
also  had  difficulty  with  the  concepts  of 
amortization  and  interest  rate 
carryover."'  As  a  starting  point,  the 
Bureau  looked  at  the  model  forms 
developed  hy  the  Board  for  its  2009 
Closed-End  Bropo.sal  to  amend 

1020.20(c).  The  Bureau  then 
conducted  its  c)wn  consumer  testing. 

The  proposal  explained  that  the 
Bnniau’s  testing  showed  that  the 
consumers  tested  more  readily 
under.stood  the.se  concepts  when  tin; 
iid'ormation  was  ])resented  to  them  in  a 
simple  manner  and  in  the  groupings 
contained  in  the  model  forms.  The 
Bureau  also  observed  that  the 
jiarticipants  inon;  readily  understood 
the  concepts  when  they  were  presented 
in  a  logical  ord(;r.  with  one  conc(!pt 
])resented  as  a  foundation  to 
understanding  other  concepts.  For 
example,  the  form  begins  by  informing 
consumers  of  the  jniri)ose  of  the  notice: 
that  their  interest  rate  is  going  to  adjust, 
when  it  will  adjn.st.  and  that  the 
adju.stment  will  change  their  mortgage 
j)ayment.  This  introduction  is 
immediately  followed  by  a  table 
visually  showing  consumers'  current 
and  new  interest  rates.  In  another 
example,  the  proposed  notice  informs 
consumers  about  their  index  rate  and 
margin  before  explaining  how  the  new 
payment  is  calculated  ha.sed  on  those 
factors,  as  well  as  other  factors  such  as 
the  loan  balance  and  remaining  loan 
term. 

Ba.sed  on  its  c:onsumer  testing,  tin; 
Bureau  .stated  that  it  believed 
understanding  of  partici])ants  was 
enhanced  by  pre.senting  the  information 
in  this  simjde  manner,  grou])ed  together 
by  concept,  and  in  a  specific  order  that 
allows  consumers  the  oj)|)ortnnity  to 
build  u])on  knowledge  gained.  For  these 
rea.sons,  the  Bunxm  proposed  that 

""  Miicrc)  R(!i)()rl.  .it  viii. 

Macro  Roporl.  at  viii-ix. 


creditors,  a.ssignees,  and  .servicers 
disclose  the  information  nupiired  bv 
§  l()2().2()(c)  with  headings,  content,  and 
format  substantially  similar  to  Forms  11- 
4(D)(1)  and  (2)  in  appendix  11  to  this 
part. 

Over  the  conr.se  of  consumer  testing, 
the  Bureau  stated,  partici])ant 
comprehension  imjtroved  with  each 
succti.ssive  iteration  of  the  model  form. 

As  a  result,  the  Bureau  believes  that 
displaying  the  information  in  tabular 
form  can  focus  consumer  attention  and 
foster  greater  understanding.  Similarlv, 
the  Bureau  found  that  the  i)articnlar 
coident  and  order  of  the  information,  as 
well  as  the  si)ecific  headings  and  format 
used,  presented  the  information  in  a 
way  that  the  consumers  tested  both 
could  understand  and  from  which  they 
coidd  benefit. 

Although  few  industry  commenters 
recommended  spcicific  changes  to  the 
order,  headings,  and  format  of  the  ARM 
model  and  sample  forms,  a  large  bank 
and  a  national  trade  assoc:iation 
recommended  that  parties  subject  to  the 
rule  b(!  permitted  Ilexibility  to  account 
for  loan  products  and  customer 
situations  not  s])ecificallv  addressed  bv 
the  i)ropo.sed  rule  and  forms.  These  two 
commenters  pointed  to  certain 
situations,  inc:lnding  the  following,  as 
examples  of  circumstances  in  which 
flexihility  to  customize  the  forms  would 
ensure  accurate  and  full  disclosure  to 
the  consumer:  c;onsumer  bankruptcies 
and  loans  originated  under  certain  State 
laws  shielding  consumers  from  personal 
liability:  loans  no  longer  having  interest 
rate  adjustments,  such  as  ARMs 
c{)nverting  to  fixed-rate  mortgages: 
cnnlitors,  a.ssignees,  and  .servicers 
choosing  to  send  the  annual  §  l()2(i.20(c) 
interest  rate  di.sclosure  no  longer 
recjuired  by  the  final  rule:  and  ])ayment- 
o])tion  and  j)ayment-rate  ARMs.  The 
national  trade  association  stated  that  the 
propo.sed  rule  established  rigid  tables, 
configurations,  substantive 
recjuirements,  and  order  of  presentation 
dictating  the  u.se  of  the  .sam])le  and 
model  forms  in  violation  of  TIEA 
section  lO.*))!))  which,  it  said, 

.s])ecifically  prohibits  the  Bureau  from 
re(juiring  use  of  a  ])articular  form.  One 
comment(!r,  a  financial  services 
compliance  and  risk  management 
company,  interi)reted  the  jjropo.sed  rnh; 
as  mandating  certain  formatting 
retiuirements  such  as  a  reverse  text  data 
field  and  two-sided  printing. 

The  Bureau’s  re.s])on.se  to  the.se 
commmits  is  two-fold.  First,  tin; 
propo.sed  rule’s  recjuirement  that 
S  l()2().2()(c)  disclosures  be  provided  to 
consumers  "in  the  form  of  the  table  and 
in  the  same  order  as,  and  with  headings 
and  format  .substantially  similar  to”  the 


propo.sed  model  forms  is  consistent 
with  established  .standards  found 
throughout  Regulation  Z  rerpiiring 
tabular  formatting  as  well  as  other 
conventions.  For  example, 
l()2().n(b)(l).  (Hititled  "t-’orm  of 
disclosures:  tabular  format  for  open-end 
(not  home-secured)  j)lans.”  recjuires 
creditors  to  provide  account-o])ening 
disclosures  "in  the  form  of  a  table  with 
headings,  content,  and  format 
substantially  similar  to”  the  tables  in  a 
jiarticular  model  form.  Moreover, 
Regulation  Z’s  Appendices  (I  and  H — 
Open-End  and  ('.losed-End  Model  Forms 
and  Clauses  .sets  forth  the  permi.ssible 
changes  to  model  forms,  including  the 
§  102(i.2()(c)  model  forms.  Thus,  tlie 
proposed  rule  does  not  de})art  from 
established  Regulation  Z  standards  and 
does  not  violate  TIEA. 

Second,  the  i)ro])o.sed  language 
referred  to  by  commenters  was  not 
intended  to  strait-jacket  creditors, 
assignees,  and  servicers  into  language 
inapj)licable  to  non-standard  customer 
situations  and  loan  products.  The 
"suhstantially  similar”  language  was 
intended  to  allow  disclosure  ])rovider.s 
the  fhixibilitv  to  develop,  for  example, 
forms  that  may  he  either  one-  or  two- 
sided  and  that  may,  but  need  not, 
feature  reverse  text  data  fields. 

For  the.se  rea.sons  and  tho.se 
articulated  in  the  ])ro])o.sed  rule,  the 
Bureau  is  adopting  §  H)2(i.2()(c)(3)(i)  and 
(ii)  and  comment  2()(c)(3)(i)-l .  While,  as 
.stated  above,  the  formatting  c:onventions 
in  the  final  §  l()2(j.2()(c)  disclosures  do 
not  depart  from  standard  Regulation  Z 
format  requirements,  the  Bureau  has 
added  comment  2()(c)(3)(i)-l  clarifying 
that  creditors,  assignees,  and  .servicers 
may  modify  the  §  H)28.2()(c)  disclosures 
to  account  for  certain  circumstances  or 
transactions  that  may  not  he  addressed 
in  the  final  rule  or  forms.  Also,  the  final 
ride  removes  §  l()2().2()(c)  model  and 
sample  forms  from  the  Regulation  Z 
provision  prohibiting  formatting 
alterations.  Sen  Ajiiiendices  C  and  H — 
Open-End  and  Closed-End  Model  Forms 
and  Clau.ses. 

2()(c)(3)(ii) 

Format  of  Interest  Rate  and  Favment 
Table 

Bropo.sed  l()2().2()(c)(3)(ii)  would 
have  reipiired  tabular  format  for  ARM 
])ayment  change  notices  for,  among 
other  things,  interest  rates,  payments, 
and  the  allocation  of  jiayments  for  loans 
that  are  interest -oidy  and  negatively- 
amortizing.  This  table  would  have  been 
located  within  the  table  ])ropo.sed  by 
§  1()28.20(c)(3)(i).  'This  table  would  have 
been  substantially  similar  to  the  one 
te.sted  by  the  Board  for  its  2009  Cdo.sed- 
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Fnd  Fropo.sal  to  revise  l()2(i.2()((;).  The 
Bureau’s  j)roposal  would  have  reciuinul 
the  table  to  follow  the  same  order  as, 
and  have  headings  and  format 
substantially  similar  to.  Forms  H- 
4(D)(1)  and  (2)  in  appcmdix  11  of  suhpart 
C. 

Di.sclosing  the  current  interest  rate 
and  payment  in  the  .same  table  allows 
consimujrs  to  readily  compare  them 
with  the  adjusted  rate  and  new 
|)ayment.  (ionsnmer  testing  revealed 
that  nearly  all  participants  were  readily 
able  to  identify  the  table  and  understand 
the  table  and  its  content. The  new 
interest  rate  and  pavment  and  date  the 
first  new  jjayment  is  due  is  key 
information  the  consumer  mn.st  know  to 
commence  payimmt  at  the  new  rat(i.  For 
these  reasons,  the  Bureau  pro])o.sed 
locating  this  information  ])rominently  in 
the  disclosure. 

The  Bureau  is  issuing  the  final  rule  as 
propo.sed  in  §  1()2().2()(c)(3)(ii).  See  the 
section-hv-section  analysis  of 
§  102(i.20(c)(3)(ii)  for  a  discn.ssion  of 
comments  niceived  and  the  Bureau’s 
rationale  for  the  pro])o.sed  format  in  the 
interest  rate  and  payment  tahh;  and 
changes  made  in  the  final  rule. 

2()(d)  Initial  Rate  Adjustment 
Flimination  offinrrent  l()2().2()(d) 

(inrrent  1()2t).2t)(d)  ])(!rmits  creditors 
to  substitute  information  ])rovided  in 
accordance  with  variable-rate 
snhs(H|n(!nt  disclosure  r(!gidations  of 
other  Fedmal  agencies  for  the 
disclosures  nuininid  by  S  l()2l).2()(c).  In 
its  2()()‘)  Closed-Fnd  Frojxjsal,  the  Board 
proj)o.sed  amending  the  regulation  that 
is  now  §  1()2().2(),  including  deleting  this 
provision  regarding  substitution.  The 
Board  stated  that,  as  of  August  2005), 
there  wcire  “lulu  comprehensive 
di.sclosure  requirements  for  variable-rate 
mortgage  tran.sactions  *  *  *  in  effei;t 
under  the  regulations  of  the  other 
Federal  iinancial  in.stitution  supervi.sory 
agencies.”  “  ‘  The  Board  explained  that 
when  it  originally  adojjted  the  provision 
in  15)87,  as  footnote  4.'1c  of  §220. 20(c)  of 
Regulation  Z.'*-*  the  regulations  of  other 
fmaucial  institution  siqiervisorv 
agencie.s — namely  the  (KXi.  the  Federal 
Home  Loan  Bank  Board  (the  FHLBB), 
and  HUD — required  suhstuiuent 
di.sclo.sur(!.s  for  ARMs.'*"’ 


“-  Miicro  R{!|)()i1.  ill  vii. 

«'  74  I  K  4;»2:»2.  4:i272  (AiiS-  2(i.  2()(l<)). 

K(!^ul<iti(in  /,  wiis  |ir(!vi(nislv  iin|)l(!ni(‘iit(Ht  l)V 
tli<!  Ucianl  ill  12  OFK  22(i.  In  li^Iil  ol  lln!  (■(MKinil 
Iransti'r  ol  tint  lidard's  rtii(!iiiakii)}>  authiiiilv  lor 
'I'lLA  to  till!  Miiroaii.  Iho  l)ur(!aii  adopUul  an  intoriin 
final  niln  rncodilviii"  the  Hoard's  Ko^nlation  /,  at  12 
CI'R  1020. 

74  FR  4;i232.  4327:1  (f  ///;i»  .'■.2  FR  4000."i.  4a071 
(One.  24.  1!)«7)). 


'I'he  Bureau  jiropo.sed  removing  the 
current  content  of  §  1020.20(d)  heciuise 
it  was  not  aware  of  iiny  other  Federal 
financial  institution  .siqiervisorv  agency 
rules  reiiuiring  com|)reheusive 
di.sclosure  reiiuirements  for  ARMs.  'I'he 
Bureau  solicited  comments  on  whether 
there  was  any  re.ison  to  retain  this 
provision,  including  whether  the 
removal  had  inqilications  for  rights 
under  the  Alternative  Mortgage 
'Fransaction  Parity  Act. 

One  non-hank  .servicer  said  that  it 
opjio.sed  the  elimination  of  the  current 
content  of  §  1020.20(d),  hut  did  not  offer 
a  reason  why.  Based  on  the  lack  of 
reasoned  ojiposition  to  the  Bureau’s 
pro]io.sal  and  the  above-stated  rationale, 
the  Bureau  is  adojiting  the  jiropo.sal, 
thereby  removing  this  text  from  the  final 
rule. 

Legal  Authority 

For  the  reasons  adduced  above  in  the 
discussion  of  the  legal  authoritv 
underlying  the  Bureau’s  im])lementation 
of  §  1020.20(c),  the  Bureau  removes 
current  §  1020.20(d)  ])ursuant  to  its 
authority  under  TILA  sections  lO.'i(a) 
and  Doiid-Frank  Act  section  140.'i(h). 

New  Initial  ARM  Intere.st  Rate 
Adjustment  Disclosures 

In  place  of  current  §  1020.20(d).  the 
Bureau  propo.sed  to  inqilement  the 
initial  ARM  adjustment  notice 
mandated  by  TILA  section  128A.  as 
added  by  Dodd-Frank  Act  .section  1418. 
Under  propo.sed  §  1020.20(d). 
approximately  six  months  before  the 
initial  adjustment  of  adjustable-rate 
mortgages,  creditors,  assignees,  and 
servicers  would  have  been  reiiuired  to 
provide  consumers  with  key 
information  about  their  ARM 
adjustment.  The  information  disclosed 
would  have  included  the  new  rate,  the 
new  jiayment,  and  options  for  jnirsuing 
alternatives  to  their  ARM.  This  initial 
ARM  adjustment  notice  would  have 
harmonized  with  proiiosed  revisions  to 
the  §  l()2(i.2()(c)  ARM  payment  change 
notice.  The  Bureau  stated  its  belief  that 
liromoting  consistency  between  the 
ARM  di.sclosure  provisions  of 
§  l()2().2()(c)  and  (d)  would  have 
reduced  i:ompliance  burdens  on 
industry  and  minimized  consumer 
confusion. 

C.ivditors,  (issi<>n(u^s,  and  seivicars. 
Pro])osed  §  l()2(i.2()(d)  would  have 
a])])lied  to  creditors,  a.ssignees,  and 
servicers.  Projio.sed  comment  2()(d)-1 
clarified  that  a  creditor,  a.ssignee,  or 
servicer  that  no  longer  owned  the 
mortgage  loan  or  the  mortgage  servicing 
rights  would  not  have  been  subject  to 
the  reipiirements  of  §  1()2n.2()(d).  'I’liis 
language  tracked,  in  part,  the 


reijuirements  ofTILA  section  128A  that 
creditors  and  servicers  must  jirovide  the 
initial  ARM  interest  rate  adjustment 
notices,  but  added  a.ssignees  to  the  list 
of  covered  persons.  I’lie  Bureau  stated 
that  aiijilying  the  rule  to  creditors,  but 
not  assignees,  would  have  resulted  in 
inconsistent  levels  of  consumer 
protection  and  differing  obligations  for 
similarly-situated  owners  of  mortgage 
loans. 

The  Bureau  reasoned  that  it  is  a 
common  prai:tice  for  creditors  to  .sell 
many  or  all  of  the  loans  they  originate 
rather  than  hold  them  in  jiortfolio.  In 
those  cases,  without  adding  assignees  as 
covered  persons,  assignees’  obligation  to 
provide  consumers  with  the 
§  l()2(i.2()(d)  notice  would  be  unclear, 
'riuis,  the  Bureau  reasoned,  imposing 
reipiirements  only  on  creditors  or 
servicers  might  have  particularly 
deleterious  effects  on  consumers  whose 
creditors  assign  their  mortgage  loans. 

The  Bureau  reasoned  that  the 
jirotections  afforded  under  jiroposed 
§  1()2().2()(d)  should  not  be  determined 
by  the  hapjienstance  of  loan  ownership 
or  favor  one  .sector  of  the  mortgage 
market  over  another.  For  these  reasons, 
the  Bureau  ])roposed  to  make  a.ssignees, 
along  with  creditors  and  servicers, 
subject  to  the  re(|uirements  §  1  ()2().2()(d). 
f’or  till!  .same  reasons,  jiroposed 
§  1()2().2()(d)  would  have  reiiuired,  as 
clarified  by  comment  2()(d)-l  that  any 
provision  of  .sub])art  (i  governing 
§  l()2(i.2()(d)  also  would  have  apiilied  to 
creditors,  assignees,  and  servicers — even 
where  the  other  jirovisions  of  subiiart  (i 
referred  only  to  creditors. 

'I’he  Bureau  received  no  comments 
s])ecifically  on  the  ])ropo.sed  inclusion 
of  a.ssignees  as  parties  covered  under 
§  1()2(i.2()(d),  altliough  two  commenters 
.stated  that  .servicers,  as  oppo.sed  to 
assignees,  are  not  subject  to  civil 
liability  under  TILA.  I’he  Bureau  jioints 
out  tliat  the  jiroposed  rule  requires 
t:reditor.s,  assignees,  and  servicers  to 
provide  consumers  with  the  disclosures 
reiiuired  by  §  1()28.2()(d)  without 
referencing  creditor,  assignee,  or 
.servicer  civil  liability.  Consistent  with 
the  proposal,  the  final  rule  and 
commentary  set  forth  the  obligation  of 
creditors,  assignees,  and  servic.ers  but 
do  not  specific,allv  address  the  issue  of 
c.ivil  liability  of  any  covered  person  in 
an  ac.tion  brought  by  a  consumer.  'I’hat 
issue  is  governed  bv  3’ILA  and  the 
Bureau’s  revisions  do  not  purport  to 
impose  reiiuirements  inconsistent  with 
the  statute.  .See  the  section-by-.section 
analysis  of  §  1()2(>.2()(c)  above  for  furtlier 
discussion  of  civil  liabilitv. 

For  the.se  reasons,  and  the  reasons 
articulated  in  the  proposal,  the  Bureau 
is  adopting  the  rule  as  proposed.  The 
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Bureau  is  adopting  eoinnient  2()((1)-1, 
with  added  language  clarifying  that,  (1) 
creditors,  assignees,  and  servicers  that 
own  either  the  applicable  ARM  or  tlie 
a])])licahle  mortgage  servicing  rights,  or 
l)oth,  are  subject  to  the  recpnrenients  of 
§  1()2().2()(d)  and  (2)  althougli  the  rule 
applies  to  creditors,  assignees,  and 
.servicers,  those  ))arties  may  decide 
among  them.selves  which  of  tlnmi  will 
l)rovide  the  re(pnred  disclosures. 

The  extension  of  the  recjnirement  to 
assignees  is  authorized,  among  other 
authorities,  under  TILA  section  l().'5(a) 
because,  for  the  reasons  discussed 
above,  it  is  neces.sarv  and  pro])er  to 
effectuate  the  purposes  of  TILA, 
including  to  a.ssure  a  meaningful 
disclosure  of  credit  terms  and  prot(u;t 
the  consumer  against  unfair  credit 
hilling  practices,  and  to  prevent 
circumvention  or  evasion  of  TILA.  The 
Bureau  also  uses  its  authority  under 
Dodd-Frank  Act  .section  14().'5(t))  to 
extend  the  a])])lical)ility  of  the  initial 
ARM  adjustment  notices  under  TILA 
.section  128A  to  assignees.  As  discns.sed 
above,  this  extension  serves  the  interest 
of  consumers  and  the  public  intere.st. 
Application  of  §  l()2().2()(d)  to  a.s.sign(;es 
is  consi.stent  with  current  §  l()2(i.2()(c) 
commentary  clarifying  that  those 
disclosure  nujuirements  apply  to 
snh.secpient  holders.  Subjecting 
creditors,  assignees,  and  servicers  to  the 
recpurements  of  §  1()2().2()(d)  also 
promotes  consi.stency  with  final 

l()2(i.2()(c)  and  ??  l()2(i.41  (the  pciriodic 
.statement],  which  likewise  applv  to 
creditors,  assignee's,  and  servicers. 

Loan  niodificdtions.  A  large  hank  and 
a  national  trade  as.sociation 
recommended  that  the  Bureau  exempt 
loan  modifications  for  financially- 
distressed  consumers  from  the 
re(|nirements  of  ^  l()20.2()(d).  They  said 
that,  among  other  rea.sons,  requiring  the 
notices  in  the  context  of  a  loan 
modific:ation  would  delay  execution  of 
the  loan  modification  by  the  210  to  240 
days  advance  notice  reejuired  under  the 
ruie  and  that  the  §  1020. 20(d]  notice  was 
not  appropriate  for  loan  modifications. 

The  Bureau  notes  that  1020.20(c), 
the  existing  Regulation  Z  rule  regarding 
])ost-con.snmmation  ARM  di.sclosnres. 
does  not  exem])t  loan  modifications 
from  its  retiuirements.  However,  the 
Bureau  agrees  with  this 
recommendation,  and  therefore, 

1020. 20(d]  limits  coverage  to  initial 
interest  rate  adjustments  pursuant  to  the 
ARM  c:ontract.  Becau.se  initial  intere.st 
rate  adjustnumts  occurring  pursuant  to  a 
loan  modification  do  not  occur  pursuant 
to  the  ARM  contract,  they  will  not  he 
subject  to  this  rule  and  thus,  will  not 
delay  execution  of  loan  modification 
agreements.  See  comment  20(d)-2, 


which  the  Bureau  is  ado])ting  in  the 
final  rule.  The  Bureau  believes  that  an 
initial  interest  rate  adjustment  j)ur.snant 
to  a  loan  modification  agreement  in  a 
loss  mitigation  context  does  not  reepnre 
the  consnm(;r  protections  contemplated 
by  S  l()2().2()(d).  Such  consumers  have 
(!ith(;r  agreed  to  the  new  inteu'st  rate 
prior  to  execution  of  the  loan 
modification  or  are  receiving  the  htmefit 
of  a  lower  rate  and  thus,  are  not  at  risk 
of  payment  shock.  Bei:au.se  the  loan 
modification  is  the  actual  result  of 
pursuing  alternatives  to  tlu;  payments 
otherwi.se  reejuired  under  their 
adjnstahle-rate  mortgages,  the  advance 
notice  afforded  by  the  rule  does  not 
benefit  such  consumers. 

lu)r  these  reasons,  as  adopted. 

§  l()2(i.2()(d)  exempts  from  its  coverage 
interest  rate  changes  occurring  in  the 
context  of  a  loan  modification  executed 
as  a  loss  mitigation  measure.  (Comment 
2()(d)-2  clarifies,  however,  that  the 
iXKjuirements  of  §  l()2(i. 20(d)  do  applv  to 
the  initial  interest  rate  adjustment  that 
occurs  suhse(iuent  to  the  execution  of  a 
loan  modification  agreement,  if  the 
intere.st  rate  adjiistnuait  occurs  pursuant 
to  the  ARM  contract  as  modified. 

Form  of  dolivoi'v.  Proposed 
§  102(i.2()(d)  would  have  recpiired  that 
the  initial  ARM  intcne.st  rate  adjn.stment 
notices  he  ])rovided  to  consimuirs  in 
writing,  .separate  and  distinct  from  all 
other  correspondenci!.  Pro])osed 
comment  2()(d)-2  explained  that  to 
satisfy  this  r(Hjuirement,  the  notices 
would  have  had  to  he  mailed  or 
delivered  .separately  from  any  other 
material.  'I’he  ])roj)o.sed  comment  .said 
that,  in  the  case  of  mailing  the 
disclosure,  no  material  in  the  envelo])e 
other  than  the  ARM  notice  would  have 
been  permitted.  If  ])rovided 
electronically,  the  notice  would  have 
had  to  he  the  only  content  or  attachment 
in  the  email.  This  propo.sed  form  of 
delivery  would  have  contrasted  with  the 
Bureau’s  ])ropo.sal  for  §  1()2(i.2()(c). 
which  was  subject  to  the  le.ss  stringent 
segregation  recpiirements  of 
§  1()2tt. 17(a)(1).  as  it  would  have  been 
amended  hv  the  Bureau’s  ])roposal.  'I’he 
])roposed  comment  further  explained 
that  the  notice  ])roposed  hv  §  1028. 20(d) 
would  have  been  allowed  to  he 
provided  to  c:on.sumer.s  in  electronic 
form  with  consumer  consent,  pursuant 
to  the  reciuirements  of  4?  1020.1 7(a)(l ). 
However,  in  recognition  of  the 
amhignity  of  the  statutory  language  of 
'I’lLA  section  128A(1)),  the  Bureau 
solicited  comments  on  whether 
consumer  ])rotet:tion  would  he 
com])romised  hv  providing  §  1020.20(d) 
notices  as  a  sejiarate  document  hut  in 
the  same  envelope  or  email 


corre.sj)ondence  with  other  mes.sages 
from  the  creditor,  assignee,  or  .servicer. 

Consumer  groups  generallv 
applauded  the  Biinnui  for  its  propo.sed 
ARM  di.sclosnres  and  none  responded  to 
the  Bureau’s  reejnest  for  comments  on 
this  i.ssne  of  deliverv  form.  One  large 
.servicer  supported  the  proj)o.sed 
interpretation  of  “.separate  and  di.stinct 
from  all  other  correspondence.”  On  the 
other  hand,  many  industry  groups 
recommended  that  the  Bureau  permit 
inclusion  of  the  ARM  notice  in  the  same 
envelope  or  email  with  other  .servicer 
communications.  These  commenters 
included  a  large  hank,  two  national 
c:redit  union  trade  associations,  one 
national  and  one  State  trade  association, 
three  credit  unions,  and  a  large  non¬ 
hank  servicer.  They  stated  that 
consumers  would  be  more  attentive  to 
the  ARM  notice  if  it  accomi)anied  the 
monthly  .statement  consumers  were 
used  to  receiving  from  the  servicer. 

'I’hey  also  notiul  the  higher  cost  of 
mailing  the  notice  .separately. 

'I'he  Bureau  is  mindful  of  the 
amhignity  of  the  .statntorv  language. 
“Separate  and  di.stinct  from  all  other 
corre.sj)ond(mce”  rea.sonahly  can  he 
interj)reted  to  recpiire  a  creditor, 
assignee!,  or  .servicer  to  provide  the  ARM 
payment  change  notice  (1)  as  a  separate 
document  from  all  other 
coruispondence.  hut  in  the  .same 
envelope  or  email  or  (2)  in  an  envelojee 
or  email  that  does  not  contain  anv  other 
material.  The  former  interpretation  is 
consisteiiit  with  the  form  nHiuirements 
{)f  revi.sed  ^  1020.1 7(a)(1),  as  discn.ssiid 
above  in  that  section-hv-section 
analyses  of  §  1 020.1 7(a)(l ). 

The  Bureau  does  not  believe  that 
consumer  protection  would  he 
comijromi.sed  by  providing  the 
§  1020.20(d)  notice  as  a  separate 
document  in  the  same  envelope  or  email 
with  other  .servicer  communications. 
Consumers  may  be  more  likely  to  open 
a  monthly  jjeriodic  .statement  than  a 
.stand-alone  communication  from  their 
.servicer.  Moreover,  including  the 
§  1020.20(d)  initial  adjustment  notice  as 
a  .separate  document  and  in  the 
particular  format  required  under  the 
rule,  sets  it  apart  from  the  other 
materials.  The  Bureau  also  recognizes 
that  retiniring  the  notice  to  be  sent 
sejjaratoly  would  generate  real 
incremental  costs  for  indnstrv  without 
any  clear  benefit  to  consumers,  'rhns, 
the  Bureau  is  issuing  the  final  rule  and 
comment  20(d)-3  with  the  adoption  of 
this  interpretation  of  the  statutory 
language.  However,  1020.17(a)(1) 
permits,  hut  does  not  mandate,  that 
disclosures  subject  to  its  requirements 
he  jjroviiled  to  the  consumer  as  a 
.separate  doenment.  For  this  rea.son,  the 
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Bureau  revises  §  l()2(i.  17(a)(1)  to  recjuire 
that  tlie  §  102(i.2()((l)  initial  intere.st  rate 
di.sclosures  i)e  providcul  to  consumers  as 
a  separate  document.  Tims,  in  the  final 
rule,  both  l()2().2()(c)  and  (d)  are 
subject  to  the  nuiuirements  of 
§11)20.1 7(a)(1). 

Tinn'/ig.  Tlu!  Bureau's  pro|)osal  lor 
§  102(i.2()((l)  generallv  followtul  the 
statutory  retjuirement  in  TILA  .section 
128A  to  provide  consumers  with  the 
initial  interest  rate  adjustment  notice 
during  the  one-montb  period  that  ends 
six  months  belore  the  interest  rate  in 
effect  during  the  introductory  ])eriod 
expires.  Thus,  the  disclosure  woidd 
have  bad  to  he  provided  six  to  seven 
months  before  the  initial  intere.st  rate 
atljustment.  The  Bureau  stated  that  the 
§  1020. 20(d)  di.sclosures  were  designed 
to  avoid  payment  shock  so  as  to  put 
consumers  on  notice  of  upcoming 
adjustments  to  their  adjustable-rate 
mortgages  that  may  have  resulted  in 
higher  payments.  (The  §  1020.20(c) 
notice,  among  other  things,  would  have 
providcuf  consumers  with  the  exact 
amount  of  any  payment  change  caused 
by  an  adjustment.)  The  six  to  sevcm 
month  advance  notice  would  have 
allowed  sufficicmt  time  for  consmmns  to 
consider  their  alternatives  if  the  notice 
indicated  th(!re  could  be  an  increase  in 
payment  they  could  not  have  afforded. 
The  propo.sal  suggested  refinancing  as 
one  alternative  that  consunujrs  might 
consid(!r.  As  .s(!t  forth  in  tin;  proposed 
rule,  average  timelines  to  comphite  a 
refinancing  exceed  70  (lavs. 

The  Bureau  stated  that,  in  the  inteni.st 
of  consistency  within  R(^gulation  Z. 
pro|)os(ul  §  1020.20(d)  tied  its  timing 
r(!(]uin;ment  to  the  date.  (!xpr(!.ss(!d  in 
days  rath(‘r  than  months,  the  first 
payimmt  at  a  mnv  level  would  have 
l)e(!n  due.  rather  than  the  date  of  the 
intenjst  rate  adju.stment.  The  Bureau 
propos(;d  this  to  maintain  consi.sttmcy 
with  both  current  and  propo.sed 
§  1020.20(c),  which  expnjss  time 
j)eriods  in  days  rather  than  months. 
B(!caus(5  intere.st  on  con.sum(!r  mortgage 
crcnlit  generally  is  paid  one  month  in 
arrears,  for  most  ARMs.  this  would  have 
add(*d  another  ajjproximatcdy  30  days  to 
the  timefraiiK!  for  delivery  of  the 
disclosunis.  Thus,  tin;  noticcjs  the 
Bunum  proposed  under  §  1020.20(d) 
would  have  had  to  be  providtul  to 
consmiKirs  s(!ven  to  eight  months  in 
advance  of  j)ayment  at  the  adjusted  rat(!. 
Measunul  in  days,  the  initial  interest 
rate  adjustment  disclo.sur()s  would  have 
b(!(*n  due  at  hiast  210.  hut  not  more  than 
240.  days  before;  the  first  payment  at  the 
adjust(;d  l(;vel  is  due.  By  tying  the 
timing  of  the  disclosure  to  the  date 
j)ayment  at  a  n(;w  level  is  due  and 
calculating  it  in  days  rather  than 


months,  the  Bur(;au  stated  that  propo.sed 
§  1020.20(d)  would  have  been  more 
pr(;cise.  b(;cause  months  can  vary  in 
length,  and  would  have  maintained 
consistency  with  the  timing 
recjuirements  of  |)ropo.sed  §  1020.20(c). 
Bropo.s(;d  comment  20(d)-2  explained 
that  the  timing  r(;(iuirement.s  would 
exclude  anv  grace  |)eriod.  It  also 
clarified  that  tin;  dale  the  first  ])aym(;nt 
at  the  adjusted  level  would  b(;  due  is  the 
same  as  the  due  date  of  the  first 
payment  calcidat(;d  using  tin;  adjusted 
interest  rati;. 

Also,  pursuant  to  TlbA  .s(;ction  128A, 
consumers  with  ARMs  adju.sting  for  the 
first  time  within  six  months  after 
consummation,  must  r(;ceive  the 
§  1020.20(d)  initial  intere.st  rale 
adjustment  notices  at  consummation. 
The  propo.si;d  rule  ti(;d  the  timing  of  this 
r(;(|uirenn;nt  to  days  rather  than  months 
and  to  the  date  the  in;w  ])avnn;nt  is  due 
rath(;r  than  the  date  of  the  adjustnn;nt  to 
insure  both  internal  consistency  and 
consi.stency  with  §  1020.20(c).  Thus,  tin; 
|)roposed  rule  r(;(juired  that  consumers 
be  provided  with  the  initial  inter(;.st  rate 
adju.stnn;nt  notici;  at  consummation  if 
their  ARMs  would  Im;  adju.sting  for  tin; 
fir.st  tinn;  within  210  days  h(;for(;  the  din; 
date  of  the  fir.st  adju.st(;(l  payment. 

A  national  track;  association  a.ski;d  the 
Bur(;au  to  clarify  wln;tln;r  tin; 
r(;(|uirenn;nt.s  of  §  1020.20(d)  an; 
r(;.stricted  to  ARMs  originat(;d  afl(;r  the 
eff(;ctive  date  of  tin;  final  ink;  or 
whether  tln;y  apply  as  well  to  i;xi.sting 
ARMs  that  adjust  for  the  first  tinn;  after 
the  efk;ctive  date.  Neither  the  jiroiiosal 
nor  the  final  rule  inchnk;.s  an  exc(;ption 
or  a  grandfather  period  for  ARMs 
originated  prior  to  the  efi(;ctive  dale  of 
the  rule  but  which  adjust  for  the  fir.st 
lime  after  that  date.  Therefore,  once  the 
rule  takes  effect,  it  aj)|)lies  to  all  ARMs 
adju.sting  for  the  fir.st  time. 

One  large  bank  recommended  that  the 
§  1020.20(d)  di.sclosures  be  jirovided  to 
consumers  120  days,  as  o])po.se(l  to  at 
k;a.st  210  days,  before  tbe  fir.st  payment 
at  the  adjusted  level  is  due.  Sevi;ral 
commenters  r(;commen(k;d  limiting  the 
notice  to  ARMs  that  adjust  one,  two,  or 
more  y(;ars  after  origination.  As 
discussed  above,  the  Dodd-Frank  Act 
mandat(;.s  the  tinn;frann;  within  which 
the  di.sck).sur(;.s  must  lx;  provided  to 
con.sunn;r.s,  including  sp(;cifically 
r(;(iuiring  the  di.sck).sun;.s  for  ARMs 
adju.sting  .soon  aft(;r  consummation,  rin; 
Bur(;au  beli(;v(;.s  the  .statutorily-r(;(iuir(;d 
timeframe  is  approjiriate  to  r(;mind 
consumers  of  the  njicoming  initial 
interest  rate  adjustm(;nt.s  and,  as 
ap])licabk;.  to  potentially  slave  off 
jiayment  shock  and  jirovide  consumers 
with  the  time  n(;c(;s.sary  to  effectively 
pursue  alt(;rnatives  to  their  current 


mortgage.  Also,  the  Bur(;au  notes  that, 
for  ARMs  adju.sting  within  IttO  days  of 
consummation.  ])roviding  the  notice 
dir(;ctly  to  consumers  at  consummation 
is  k;s.s  of  a  hurckai  than  mailing  or 
deliv(;ring  it  at  a  lat(;r  date.  For  tlu; 
r(;ason.s  si;t  forth  above,  with  r(;gard  to 
timing,  the  Bur(;au  is  adopting  the  final 
ink;  as  i)roj)o.s(;d.  The  Bur(;au  is 
adopting  comment  2()(d)-3,  which  was 
])ro])osed  comment  2()(d)-2.  with 
modification  to  clarify  that  “])rovid(;" 
means  (k;liv(;r  or  place  in  tlu;  mail  and 
to  clarify  that  tlu;  timeframe  excludes 
any  court (;.sy.  as  wi;!!  as  grace.  p(;riod.s. 

(Joininaniars  ivconuuanding  (i}>(iinsi 
ndoption  of  pmpoHiui  §  l()2(i.2()(d).  A 
large  number  of  industry  conmu;nti;r.s. 
including  many  small  banks  and 
national  and  State  trade  associations, 
n;commeiuk;d  that  tlu;  Bur(;au  remove 
entirely  tlu;  initial  ARM  intt;r(;.st  rate 
notice  from  the  final  rule.  In  the 
alternative,  some  sugg(;.sted  jiroviding  a 
g(;iu;ric  reminder  warning  consumers  of 
the  njicoming  int(;rest  rate  adju.stment. 
.Some  commenters  suggested  adding  to 
that  geiu;ral  warning  notice  oiu;  or  more 
of  tlu;  following:  tlu;  maximum  inter(;,st 
rate  and  ])aynu;nt.  an  ex])lanation  of 
how  the  int(;r(;.st  rate  and  jiayment  is 
det(;rmiiu;d.  and  a  .statenu;nt 
laicouraging  consunu;r.s  to  direct  any 
(jU(;stion.s  or  conc(;rns  to  their  servicer. 

A  large;  bank  r(;comnu;nd(;d  a  generic 
notice  emiihasizing  and  reminding 
consunu;r.s  of  the  (letails  of  the 
adjustahk;-rate  k;ature  and  referring 
them  to  tlu;ir  loan  contracts  for  specific 
information.  A  credit  union 
recomnu;n(k;d  eliminating  the  notice 
b(;cau.se.  for  some  ARMs,  it  would  come 
mere  months  after  consummation.  A 
few  others  suggested  int(;grating  tlu; 
interi;.st  rate  information  into  the 
]K;riodic  statement  or  e.scrow  statenuait, 
although  other  comnu;nt(;rs  ojipo.sed 
this.  S(;e  tlu;  discicssion  below  of 
including  the  ARM  interii.st  rate 
adju.stment  information  in  the  ]u;riodic 
statement.  A  re.s(;arch  organization,  a 
large  bank,  a  trade  a.ssociation.  and  a 
credit  union  stated  that  post- 
impk;nu;ntation  testing  was  warranted 
to  determine  if  the  Bur(;au’s  cont(;ntion 
that  consumers  will  be  better  iniornu;d 
as  result  of  receiving  tbe  §  1()2(j.2()(d) 
disclosures  is  corr(;ct.  A  non-bank 
.servicer  r(;comnu;nded  that  the  Bureau 
analyze  statements  and  consumer 
res])onses  jiost-implementation  to 
(aisure  the  rek;vance  of  all  the 
information  r(;(]uired  to  lx;  provided  to 
con.simu;r.s. 

Many  of  tlu;  conmu;nl(;rs 
r(;comnu;nding  against  the  adoption  of 
the  §  l()2().2()(d)  re(jui remen ts  claimed 
that  the  cost  of  the  §  l()2B.2()(d)  notices 
would  outweigh  its  benefits.  Tlu;y  said 
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tliat  reprogramming  tlieir  origination 
and  servicing  .systems  would  l)e 
exj)en.sive  and  time  consuming.  Small 
hanks  exjjiHissed  concern  that  their 
.systems  could  not  accommodate  certain 
changes,  such  as  distinguishing  between 
initial  and  snhsecpient  rate  adjustments 
and  maintaining  dilTereut  timeliames 
lor  both  §  102().2()(c)  and  (d).  Some 
statetl  that  the  §  l()2(j.2()(d)  notice  was 
unnecessary  because  consumers  were 
informed  at  origination  about  interest 
rate  adjustments.  They  also  thought  the 
§  l()2H.2()(c)  notice  or  the  periodic 
statement  was  sufficient  to  warn 
consumers  of  ui)comiug  iut(;rest  rate 
changes.  They  said  that  tho.se  di.sclosure 
re(|uirements  or  other  Bureau  measures. 
suc:h  as  the  cpialified  mortgage  rule 
im])lemeuting  TILA  section  129G. 
would  limit  the  amount  an  ARM  could 
adjust.  Other  commeuters  said  that 
providing  the  notice  seven  to  eight 
months  before  the  new  ])ayment  is  due 
is  too  early  to  have  an  (dfecl  on 
consumers.  A  trade  association 
re])resentiug  credit  unions 
recommending  combining  the 
l()2(i.2()(c)  and  (d)  notices  and 
])roviding  the  unified  notice  between 
three  and  four  months  in  advance  of  the 
initial  intere.st  rate  adjustment. 

A  key  concern  among  commenters 
was  the  use  of  estimates  in  the 
§  l()2(i.2()(d)  notice.  See  immediately 
bidow,  the  small  servicer  discussion, 
regarding  these  sanu;  issues.  lJ.se  of 
estimates,  they  predicted,  would  create 
confusion  and  lead  to  increased 
customer  in(|uiries.  inaccuratt!  and  late 
])ayments,  unnecessary  refinancings, 
and  strategic  defaults.  A  large  bank 
stated  that  emphasizing  that  the 
calculation  is  an  estimate  risks 
diminishing  the  effectiveness  of  the 
notice.  The  large  bank  recommended 
the  Bureau  undertake  more  testing  to 
ensure  that  the  inclusion  of  estimates  iu 
§  1()2(i.2()(d)  notice  does  not  lead  to 
consumer  confusion,  dissatisfaction, 
and  frustration.  One  credit  union  .said 
that  its  attem])t  to  provide  an  estimated 
early  warning  di.sclosure  resulted  in 
customer  confusion  but  a  non-bank 
servicer  said  that  its  early  warning 
notice  achieved  significant  results  and 
resj)onse  rates.  Some  industry 
commenters  also  stated  that  estimates 
would  be  a  poor  j)redictor  in  a  changing 
interest  rate  environment.  A  few 
commenters  stated  that  providing 
estimates  to  consumers  would  create  a 
legal  risk,  claiming  there  was  no  .safe 
harbor  if  the  e.stimates  turn  out  to  be 
le.ss  than  tbe  actual  interest  rate 
adjustment.  Many  commenters  .said  that 
that  the  volume  of  information, 
especially  inclusion  of  data  not  required 


by  the  Dodd-Frank  Act  and  the  nnmber 
of  dynamic  fields  recpured  by  the  notice, 
would  unrea.sonably  burden  industry 
and  overload  consumers. 

In  enacting  TILA  section  128A, 
Gongress  made  a  deliberati;  judgment 
that  tbe  first  time  an  ARM  intere.st  rate 
adjusts  ])ose.s  |)articnlar  risk  to 
consumers,  such  that  con.snm(;r.s  need 
significant  advance  notice  of  those  risks 
in  order  to  be  prej)aretl  to  handle  the 
autici])ated  mortgage  j)ayment.  The 
Bureau  observes  that  it  is  not 
uncommon  for  ARMs  to  have  one 
int(!rest  rate  for  sin  eral  or  more  y(!ars 
before  the  first  adjustment,  after  which 
adjustments  may  occur  on  an  annual 
basis.  Thus,  the  initial  intere.st  rate 
adjustment  is  different  in  kind  for 
consumers  than  .sub.se(]uent  adjustments 
which  consumers  are  more  likelv  to 
anticipate.  The  Bureau  akso  notes  that 
during  the  years  prior  to  the  financial 
crisis,  a  significant  number  of  ARMs 
were  originated  with  tin;  underwriting 
l)redicated  only  on  the  initial  monthly 
payments.  While  the  Dodd-Frauk  Act 
ability-to-repay  provisions  address  this 
by  recjuiring  that  ARMs  be  underwritten 
based  upon  the  “fnlly-ind(!xed  rat(;,” 
consumers  are  still  subject  to  ])ayment 
shock  at  the  fir.st  adjustment  il  interest 
rates  have  risen  since  consummation. 
Thus,  the  Bureau  concludes  that  the 
new  initial  interest  rate  disclosure  can 
provide  significant  Ixmefits  for 
consnnuirs.  For  these  reasons,  the 
Bureau  rej(!ct.s  tlm  suggestion  that  it 
create  an  exem|)tion  that  would  ovinride 
TILA  section  128A  in  its  entirety. 
However,  as  discussed  in  the  propo.sal, 
the  Bnnxui  has  evaluated  whether 
individual  elements  of  the  ^  1()2().2()(d) 
notice  further  consumer  protection 
comjjared  to  their  ])otential  burden  on 
creditors,  assignees,  and  servicers.  In 
light  of  the  comments  received  and 
further  evaluation,  the  Bureau  is 
modifying  certain  of  the  proiKxsetl 
requirements  to  alleviate  burden,  as 
discu.ssed  throughout  the  section-by- 
section  analysis  of  this  final  rule. 

With  respect  to  the  use  of  an 
estimatetl  interest  rate  and  payment  in 
the  §  l()2(i.2()(d)  notice,  the  Bureau 
believes  providing  consumers  with 
concrete  amounts  and  an  expected  real- 
life  scenario  could  benefit  them 
significantly  more  than  a  generic 
warning  that  fails  to  give  consumers  an 
idea  of  what  to  expect  when  their 
interest  rate  adjusts  for  the  first  time. 
(Consumer  testing  has  underscored  the 
jKirticipants  te.sted  under.standing  of  tin; 
imj)ac;t  on  them  of  a  concrete  amount  as 
opj)osed  to  a  generic  a.ssumption. 

It  is  therefore  ap|)roj)riate  to  include 
estimates  in  the  §  1()2(j.2()(d) 
disclosures.  TILA  section  128A(b)(3) 


ex})licitly  contemplates  the  use  of  good 
faith  e.stimates.  The  language  and 
formatting  of  the  §  l()2().2()(d)  model 
forms  chuirly  denote  when  the  new 
payment  amount  and  interest  rate  an; 
estimates,  and  the  di.sclosure  informs 
consumers  that  the  actual  amounts  will 
be  provided  to  consumers  two  to  four 
months  before  the  date  the  fir.st  new 
])ayment  is  due.  if  the  new  ])ayment  will 
l)e  different  from  the  current  payment. 

In  light  of  the  comments  expre.ssing 
concern  about  tbe  potential  to  confu.se 
or  mislead  consumers,  the  Bureau  has 
reviewed  the  recpiiremeuts  and 
emphasized  that  those  disclosures  are 
estimates.  Gonsumer  testing  confirmed 
that  partici])auts  understood  the  use  of 
e.stimates  in  the  model  forms.  (Teditors, 
assignees,  and  servicers  .should  not 
expect  liability  resulting  from  (X)n.sumer 
confusion  as  the  use  of  estimates  is 
clearly  contemplated  under  the  statute 
and  regulation. 

In  addition,  the  Bureau  believes  that 
the  goal  of  achieving  greater  consumer 
protection  is  j)otentially  furthered  by 
(!xercisiug  its  authority  to  modify 
certain  aspects  of  the  notice  r(!(|uired  bv 
TILA  section  128A.  For  example,  the 
final  rule  does  not  recpiire  dynamic 
fields  for  contact  information  for 
specific  homeownership  coun.selors  and 
counseling  organizations  and  State 
housing  finance  authorities,  as  the 
statute  mandates.  The  final  rule  also 
removes  mo.st  of  the  information  and  all 
dynamic  fields  from  the  prepayment 
])enalty  disclosures.  The  Bureau  also  is 
ex(;rci.siug  its  excejition  authority  to 
exempt  from  the  nuiuinmients  of 
§  l()2(i.2()(d)  cousumer  ARMs  with 
terms  of  one  year  or  less.  Mor(!over,  the 
final  rule  clarifies  the  Ilexibility 
available  to  creditors,  assignees,  and 
servicers  using  the  model  forms.  With 
these  changes,  and  others,  the  Bureau 
believes  that  the  recjuirements  in 
§  l()2(i.2()(d)  can  jirovide  protections  for 
consumers  consistent  with  the  goals  of 
TILA  section  128A  while  avoiding 
imposing  requirements  that  may  have 
unintended  consequences  with  respect 
to  the  cost  or  availability  of  credit.  For 
the.se  reasons,  the  Bureau  is  adopting 
the  final  rule  with  iiertain  adjiKstnumts 
to  the  propo.sed  l()2(j.2()(d]  ARM 
initial  interest  rate  adjustment  notices, 
as  set  forth  below. 

(k)nv(;rsions.  Proposed  comment 
20(d)-3  explained  that,  in  the  case  of  an 
open-end  account  converting  to  a 
clo.sed-eud  adjustable-rate  mortgage, 

§  l()2(j. 20(d)  disclosures  would  not  be 
recpured  until  the  implementation  of  the 
initial  intenxst  rate  adjustment  j)o,st- 
conversiou.  The  Bureau  analogized  the 
conversion  to  consummation.  Thus,  like 
other  ARMs  subject  to  the  requirements 


Federal  Register / Vol.  78.  No.  31 /Thursday,  Fel)ruary  14,  2()13/Rules  and  Rogulatioiis 


10939 


of  proposed  §  l()2(i.2()((l).  disclosures  for 
these  tvp(is  of  converted  ARMs  would 
not  liave  l)een  recpured  until  the  first 
interest  rate  adju.stinent  following  the 
conversion.  The  propo.scul  rule  would 
have  been  consistent  with  the 
5?  l()2(i.2()(c)  j)roj)osal  for  open-end 
accounts  converting  to  closed-end 
adjustable-rate  mortgages.  The  Hureau 
did  not  receive  comments  on  the  topic 
of  optm-end  accounts  converting  to 
clos(!d-end  ARMs  and  is  adopting  tin; 
j)ropo.sed  rule  and  proposiul  c:omment 
2()(d)-3.  renumbered  as  comment  20(d)- 
4.  without  change;. 

2()(d)(1)  {’.overage 
20(d)(l){i)  In  (General 
.Scope 

Adjustiibh^-v(iU^  (lefinmi. 

Pro|)osed  §  l()2(i.20(el)(l  )(i)  defined  an 
adjustable-rate  mortgage;  eer  ARM.  for 
purpo.se;s  of  §  1020.20(el).  as  a  edo.seel- 
e;nel  e;e)nsume;r  e:re;elit  tran.sae;tie)n  .se;e:ure;el 
by  the;  e:e)nsume;r's  })rine:ipal  el  welling  in 
whie;h  the;  annual  pe;re;e;ntage;  rate;  mav 
ine:r(;a.se;  after  e:e)nsummatie)n.  The; 
pre)])e)se;el  rule;  use;el  the;  woreling  fre)m 
the;  elellnitiejus  e)f  "aeljustahle-rate;"  ami 
■■variahle;-rate;"  meertgage;  in  suhi)art  C,  of 
Re;gulatie)n  Z  te;  pre)me)te  e;e)nsi.ste;ne:y 
within  the;  re;gulatie)n.  Rre)pe)se;el 
e:e)mme;nt  2()(el){1  )(i)-l  explaineel  that 
the;  elellnitiejn  e)f  “ARM"  m(;ant 
"varial)le;-rate;  me)rtgage;”  as  that  te;rm  is 
useel  (;lse;whe;re;  in  suh|)art  (i  of 
Re;gidatie)n  Z.  e;xe:e;pt  as  we)ulel  have; 
he;(;n  |)re)viele;el  in  pre)pose;el  e:omme;nt 
20(el)(1)(ii)-2.  Having  re;e:e;ive;el  ne; 
e;omme;nts  e)n  this  issue,  the;  Hure;au  is 
aele)pting  the;  final  ride;  anel  ce)mme;nt 
2()(el)(1)(i)-1  as  pre)})e)se;el. 

l’re)pe)se;el  exmiment  2()(el)(l )(i)-l  alsei 
e:larifi(;el  that  the;  re;eiuire;me;nts  eif 
§  102().2t)(el)(l)(i)  wemlel  not  he;  limiteel 
te)  tran.sae;tie)ns  finanenng  the;  initial 
aexpiisitiem  of  the;  e:onsume;r's  principal 
elwelling,  hut  woulel  apply  tei  othe;r 
e;le).se;el-e;nel  ARM  transae;tie)ns  se;cure;el 
by  the  exmsumer's  princijial  elwelling. 
exmsistent  with  current  e:e)mme;nt  10(1))- 
1  anel  pro])ose;el  ^  102(i.20(e:)(l  )(i). 

Having  re;ce;ive;el  ne;  exmiments  e)n  this 
suhje;e:t.  the;  13ure;au  is  aeleepting  tlie;  final 
rule;  anel  exnnment  2()(el)(l  )(i)-l  as 
pre)pe)se;el. 

Applicdhia  to  closad-nnd  transdctions. 
In  its  j)re)j)e)sal.  the;  I5ure;au  state;el  that  it 
l)i;lie;vi;el  that  TILA  se;e:tie)n  128A  anel  the; 
imi)le;me;nting  elise:le)sure;s  in  ])re)pe)se;el 
102(i.2{)(el)  j)rimarily  h(;ne;fite;el 
exensnmers  with  e:lose;il-enel  aeljustahle;- 
rate;  me)rtgage;s.  In  e;e)ntrast.  the;  I3ure;au 
.saiel,  e)pe;n-e;nel  e:reelit  transae:tions 
.se;e:ure;el  by  a  e;e)nsume;r's  elwelling 
(home;  e;e|uity  plans)  with  aeljustal)le;-rate; 
fe;ature;s  we;re;  sul)je;e;t  te)  elistine:t 
eli.se;le)sure  re;eiuire;ments  uneler  TILA 


anel  .snhpart  13  e)f  Regulatie)n  Z  that 
substitute  for  the;  prope)se;el  l()2().2()(e:) 
anel  (el)  eli.se:le)sur(;s.  The;re;fore;.  as 
eliseais.se;il  l)e;le)w,  the;  13ure;au  pre)pose;d 
te)  u.se  its  authe)rity  uneler  TILA  ,se;e;tion 
l()5(a)  anel  (I]  to  e;xe;m])t  aeljustahle-rate; 
home;  e;e]uity  plans  from  the; 
re;ejuire;nie;nts  e)f  TILA  se;e;tiou  128A  anel 
pre)pe)se;el  §  l()2t).2()(el). 

The  13nre;au  stateel  that  se;e:tie)n  127A 
of  TILA  anel  ??  1020.40(1))  anel  (el)  e)f 
Re;gulatie)n  Z  re;epnre  the;  elise:losure;  e)f 
spe;e:ifie;  infe)rmation  ahemt  home;  e;e]uitv 
plans  at  the;  time;  an  a])plie:atie)n  is 
pre)viele;el  te;  the;  e:e)nsume;r.  Th(;.se; 
dise;le)sure;s  include  sj)e;e:ifie:  infe)rmation 
al)e)ut  variable;-  e)r  aeljustal)le;-rate  ])lans, 
inedueling,  among  e)the;r  things,  the;  fae:t 
that  the;  plan  has  a  variable;-  or 
aeljustal)le;-rate;  fe;ature;,  the;  inele;x  useel 
in  making  aeljustments  anel  a  source;  of 
infeermation  about  the;  ineleix,  an 
e;x])lanatie)n  of  he)w  the  inelex  is 
aeljusteel  sue:h  as  by  the;  aelelition  e)f  a 
margin,  anel  infe)rmation  about 
fre;e]ue;ne:y  e)f  anel  limitatie)ns  te;  e;hange;s 
te)  the;  a|)plie:al)le;  rate;,  payme;nt  ame)unt, 
anel  inelex."'’  The;  re;(iuire;el  ae:e:ount 
e)pe;ning  elise:le)snre;s  leer  heeme;  e;eiuity 
plans  also  must  ineduele;  information 
al)e)ut  any  variable;-  e)r  aelju.stahle-rate 
fe;ature;s,  ineduding  the;  e:ircumstane:e;s 
under  whie:h  rate;s  may  ini;re;a.se;, 
limitatie)ns  on  the;  incre;ase;.  and  the; 
e;fie;e:t  e)f  any  ine:re;ase;."^ 

Thus,  the;  i3ure;au  e;e)ne;lueled. 
R(;gulation  Z  alr(;aely  e;e)ntaine;el  a 
e:e)mpre;he;nsive;  .sedieme;  ie)r  ilise:le)sing  te) 
consumers  the;  variable;-  or  aeljustahle- 
rate;  fe;ature;s  e)f  home;  e;e]uitv  plans.  The; 
13uri;au  state;el  that  reeiuiring  s(;rvie;e;rs  to 
pre)vide;  informatie)n  about  the  inelex 
anel  an  e;xplanatie)n  e)f  he)w  the;  inte;re;st 
rate  anel  payment  we)ulil  he;  ele;te;rmini;el. 
as  re;ejuire;el  by  TILA  .se;e:tion  128A  anel 
pre)j)e).se;el  by  §  1020.20(el).  in  e;e)nne;e;tion 
with  he)me;  e;e|uity  plans  would  have; 
l)e;e;n  largely  elu])lie;ative;  of  the  eairrent 
elisclosure;  re;gime  anel  woulel  have;  been 
e;e)ufusing  anel  unhelpful  fe)r  e:onsume;rs. 
Me)re;ove;r,  the;  Bureau  re;ase)ne;el,  unlike 
e:le)se;ei-enel  aeljustahle-rate;  mortgage;s, 
e;onsume;rs  with  he)me;  (;e]uitv  plans 
geaierally  may  elraw  from  the;  aeljustahle;- 
rate;  fe;ature;  e)n  the;  ae:e:e)unt  at  any  time. 
Thus,  ])rovieling  the;  ge)oel  faith  e;stimate; 
e)f  the;  amount  e)f  the;  me)nthly  pavme;nl 
that  we)ulel  ap])ly  afte;r  tlie;  inte;re;st  rate; 
adjustment,  as  re;ejuire;d  hv  TILA  .se;e:tie)n 
128A  anel  i)rope)si;el  by  §  i020.20(el), 
we)ulel  not  have;  he;  use;ful  he;e;ause;  the; 
e;.stimate;  weeulel  he;  hase;el  em  the; 
e)utstaneling  leean  halanex;  at  the;  time  the; 
ne)tie:e;  is  given.  whie;h  weeulel  ediange 
after  the;  ne)tie:e;  is  given  iinvtime  the; 
e;e)nsnme;r  withelraws  funels. 


»''.SV'(!S102ei.4ll((l)(12). 

'‘".SV?r-ej  ie)2ei.e)(;i)( l)(ii)  and  (a)(;i)(vii). 


Twe)  e)the;r  fae;te)rs  ;dse)  sup])e)rte;el  the; 
Bureau’s  u.se;  e)f  tlie  TILA  sectieen  lO.'ija) 
e;xe:e;ptie)n  authority  te)  e;xe;luele;  he)me; 
e;ejuity  |)lans  ire)m  the;  re;e]uire;me;nts  e)f 
])rope)se;el  §  1020.20(el).  f’irst,  use;  e)f  the; 
te;rm  “e;e)nsummatie)n”  in  'I’lLA  .se;e:tie)n 
128A  supj)e)rte;el  tin;  a])])lie;atie)n  e)f 
l)re)pe).se;il  1 02().20(el)  eenly  te)  e:le)se;el- 
enel  tnmsaedions.  Reeguliition  Z  ge;ne;nilly 
re;ejuire;s  eli.se:le).sure;s  fe)r  e:lo.se;el-e;nel 
e:re;elil  lransae:tie)ns  to  he;  |)re)viele;el 
"l)e;fe)re;  e;e)nsummation  e)f  the; 
transaction."  By  exentrast,  Re;gulatie)n  Z 
genenilly  re;e]uire;s  aexx)unl  e)pe;ning 
elise:le)sure;s  fe)r  e)i)e;n-e;nel  e:re;elit 
tnmsaeitions  te)  he;  ])re)viele;el  “l)i;fe)re;  the; 
first  transae:tie)n  is  maele;  uneler  the; 
l)lan."""  Beexmse;  Re;gulatie)n  Z  use;s  the; 
term  “ex)nsummation”  in  ex)nne;e:tie)n 
with  e;le)se;el-e;nel  i.reelit  tran.sactions,  u.se 
e)f  tlie  wore!  “exinsummatiein’’  in  Doelel- 
Frank  Ae;t  seedion  1418  supporteel  the; 
Bure;au’.s  prope)se;el  exemiitiein  feir  e)])en- 
e;nel  lionie  e;e)uity  jilans  from  the; 
re;e]uire;nie;nts  of  ^  l()2().20(el).  .Seexmel, 
the;  Bure;au  stateel  that  Doelel-L’i’ank  Ae;t 
.se;e:tie)n  1418  plae.es  TILA  .seedion  128A 
aeljaex;nt  te)  the;  similarly  nunil)e;re;el 
pre)visie)n.  TILA  se;edie)n  128,  wliiedi  is 
liniite;el  te;  "(xensumer  (aeelit  ne)t  uneler 
Open-Fuel  Oreelit  Bhms."  In  its  ])re)pe).sal, 
the;  Bureau  stateel  that  (x)ngre;.ss’s 
])laex;nie;nt  of  the;  new  ARM  elisedeesure 
re;e|uire;nie;nt  in  a  se;gnie;nt  e)f  TILA  tliat 
iil)|)lie;s  e)nly  te)  e;le).se;el-eaiel  e:re;elit 
transaedie)n.s  further  suj)])orte;il  the; 
Bure;au’.s  pre)])e)sal  to  e;xe;nipt  e)pe;n-e;nel 
exeelit  transaedie)n.s,  in  this  exise  variahle- 
or  aelju.stahle-rate;  lieenie;  e;ejuity  ])lan.s, 
freaii  the;  re;eiuireane;nts  e)f  that  se;edie)n. 

The;  Bure;au  re;ex;ive;el  ne)  e;e)nmie;nt.s  eai 
this  i.ssue.  Fe)r  the  re;a.se)n.s  eliscu.sseel  in 
the  j)re)])osal.  the;  Bureau  is  aele)pting  the; 
final  rule;  restricting  the  sex)pe  of 
S  l()2().2()(el)  to  e;le).sed-eaiel  transactions. 

Savings  clausd.  In  tlie;  jireijieiseel  rule, 
the  Bureau  noteel  that  the;  .statute's 
provisions  a])])lii;el  to  livhrid  ARMs, 
elefineel  as  “exmsunier  eaeelit 
transaedionlsl  secureal  by  tlie  exinsumer’s 
jirineapal  resielenex;  witli  a  fixeel  interest 
rate;  feir  an  introeluedeirv  perieiel  that 
iieljusts  eir  resets  to  ii  variable  intere.st 
rate;  after  suedi  ])e;rie)el.”  The;  propeisal 
elisexisseel  the;  ,statuti;’.s  "savings  edau.se," 
pi;rmitting  the;  Bureau  to  n;e)uire;  the; 
initial  inte;rest  rate;  aeljustment  ne)tiex;.s 
set  feiidli  in  TILA  128A(1))  eir  “other 
ne)tiex;s’’  feir  ARMs  otlier  than  hvbriel 
ARMs.  The;  Bur(;au  jiropei.seel  to  use;  this 


"’‘(.’o/fi/wi/v'S  102().17(l))  with  S  l(l2(i..')(li)(l)(i). 

"''1  II.A  sc!(:ti(in  12!i,\.  I'Or  i!xainpl(!.  :i  2/1  livluicl 
AKM  lias  a  tliraa-yaar  iiilroducttirv  pariod  with  a 
llxod  inicrosi  rata,  altar  wliicli  Ilia  inlarasl  rata 
adjusts  annually.  .AKMs  that  ara  not  livlirid.  on  tlia 
olliar  hand.  Iiava  no  jiariod  willi  a  lixad  rata  of 
inlarast.  .Such  ARMs  coiiiiiianaa  with  a  rata  that 
adjusts  at  sat  iiiiilorin  inlarvals.  suali  as  X/X  (adjusts 
(!X-ary  tliraa  yaarsj.  h/Ti  (adjusts  avary  liva  yaars).  ale. 
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authority  generally  to  extend  tin; 
(li.sclo.siire  i'e(]uir(!inents  of  proposed 
^  l()2l).2()(d)  to  ARMs  that  were  not 
hybrid.  The  Hureau  stated  that  it 
believed  this  approach  was  necessary 
because  both  hybrid  ARMs  and  those 
that  are  not  hybrid  would  subject 
c:onsuniers  to  the  same  i)ayinent  shock 
that  the  advance  notice  of  the  first 
interest  rate  adjustment  was  designed  to 
address.  As  an  exam|)le.  the  Bureau 
jjointed  out  that  3/1  hybrid  ARMs. 
where  the  initial  intere.st  rate  is  fixed  for 
three  years  and  then  adjusts  every  year 
after  that,  and  3/3  ARMs,  where  the 
intenist  rate  adjusts  (ivery  thixu!  years, 
both  adju.st  for  the  first  time  after  three 
years  and  ])resent  the  same  potential 
payment  shock  to  consumers  holding 
either  loan.  The  Bureau  akso  ])ointed  out 
that  the  .same  was  true  for  5/1  hybrid 
ARMS  and  5/5  ARMs,  7/1  hybrid  ARMs 
and  7/7  ARMs,  10/1  hybrid  ARMs  and 
10/10  ARMs,  etc.  In  sum,  conventional 
ARMs  and  hybrid  ARMs  can  have  the 
.same  initial  ])eriod.s  without  an  intere.st 
rate  adjustment  and  thus,  the  same 
])otential  jump  in  their  intere.st  rates  at 
the  time  of  the  first  intere.st  rate 
adjustment. 

Many  industry  commenters,  including 
large  and  small  hank  servicers  and 
national  and  State  trade  associations, 
recommended  against  broadening  the 
.sco])e  of  §  1020. 20(d)  to  ARMs  that  are 
not  hybrid.  A  chief  reason  for  their 
o])])osition  was  that  including  non- 
hyl)rid  ARMs  would  go  beyond  the 
.sco])(;  of  the  .statute.  However,  they 
failed  to  mention  that  TILA  section 
128A(c)  explicitly  bestows  authority  on 
the  Bureau  to  "nKpiire  the  notice  in 
128A(h)  or  other  notice  consistent  with 
this  Act  for  adjustable-rate  mortgage 
loans  that  are  not  hybrid  adjustalde-rate 
mortgage  loans.” 

Many  small  hank  .servicers  and  their 
trade  associations  recommended 
limiting  the  .scope  of  the  rule  to  hybrid 
ARMs.  These  commenters  indicated 
that,  hecau.se  they  viewed  the  notice 
re(]uired  hv  TILA  section  128A  as 
confusing  and  unim]K)rtant  to 
consumers,  it  would  he  advisable  to 
limit  it  to  as  small  a  set  of  ARMs  as 
j)os.sihle.  Other  reasons  the.se 
commenters  oi)])osed  the  exj)an.sion  of 
the  sc:o])e  to  ARMs  that  are  not  hybrid 
included  the  burden  on  industry  to 
])rovide  additional  c:on.sumers  with  the 
initial  ARM  adju.stment  notice  and  that 
hybrid  ARMs  are  considered  riskier 
than  other  ARMs  and  typic:ally  have 
extended  fixed-rate  ])eriod.s.  thereby 
justifying  the  need  for  heightened 
consumer  protection. 

'fhe  Bureau  believes  it  is  appropriate 
to  apply  the  recpiirements  of 
S  l()28.2()(d)  to  all  ARMs,  not  just  hybrid 


ARMs.  As  discu.s.sed  above,  the  Bureau 
has  the  authority  to  extend  the 
recpiirements  to  all  ARMs,  pursuant  to 
tin;  savings  clausi!  in  I’lI^A  .section 
128A.  Further,  the  Bunxm  believes  that 
consumers  of  non-hybrid  ARMs  mav 
Ixmcjfit  from  the  same  protections 
afforded  to  consumers  c)f  hybrid  ARMs. 
(Consumers  exiHu  ience  the  same 
])ayment  shock  at  one.  three,  five,  seven 
or  ten  years  regardle.ss  of  whether  the 
intere.st  rate  calculation  classifies  it  as  a 
hybrid  ARM  or  non-hvhrid  ARM. 
Accordingly,  the  Bureau  believes  that 
the  underlying  rationale  for  the 
recpiirements  is  (upially  ap|)licahle  to  all 
ARMs,  whether  hyhricl  or  non-hybrid, 
and  should  he  extended  to  all  ARM 
con.sumers.  Hommenters  have  not 
demonstrated  why  consumers  of  hybrid 
ARMs,  as  opposed  to  con.sumers  of  non- 
hybrid  ARMs,  .should  receive  unicpiely 
greater  prot(;ction.s  or  why  the  consumer 
benefits  for  non-hybrid  ARMs  woidd 
not  exceed  the  co.sts  of  providing  the 
notice.  Nor  have  these  commenters 
suggested  why,  once  systems  are  put 
into  i)lace  to  provide  the  notice  to 
consumers  with  hybrid  ARMs,  it  would 
he  hurden.some  to  reciuin;  the  .saim; 
notices  for  con.sumers  with  ARMs  that 
are  not  hybrid.  Rather,  th(!se 
coimmmters  offer  only  general 
opposition  to  the  reciuirements  of 
1()2().2()(d)  and,  accordingly 
recommend  a  scoj)e  for  the  rub;  as 
pre.scrih(!d  and  limited  as  ])o.ssil)le.  As 
.set  forth  above,  the  Bureau  is  not 
pcM'suaded  by  these  comments  and  is 
adopting  the  final  rule  as  propo.sed  with 
regard  to  the  application  of  §  l()2().2()(d) 
to  all  ARMs. 

Legal  Authority 

For  the  rea.sons  discu.s.sed  above,  the 
final  rule’s  exemption  of  home  equity 
jjlans  from  the  retiuirements  of  I'lLA 
128A  and  §  l()28.2()(d)  is  neces.sary  and 
projjer  under  TILA  .section  l()5(a)  to 
further  the  consumer  ])rotection 
purposes  of  and  facilitate  com]jliance 
with  TILA.  As  discu.s.sed  above,  the 
Bureau  believes  that  the  information 
contained  in  the  §  l()2t).2()(d)  notice 
would  not  he  meaningful  to  consumers 
with  home  ecpiity  plans  that  have 
adjustable-rate  features  and  conld  lead 
to  information  overload  and  confusion 
for  those  consumers.  Tlu;  Bureau  further 
is  ado|)ting  the  exemption  for  open-end 
tran.sactions  pursuant  to  its  authority 
under 'I’lLA  section  105(1).  As  discu.ssed 
above,  hecau.se  o])en-end  tran.sactions 
are  subject  to  their  own  regulatory 
scheme,  such  tran.sactions  are  not 
structured  in  such  a  way  as  to  garner 
benefit  from  the  §  1020. 20(d)  disclosures 
and  the  i)lacement  of  128 A  in  TILA 
indicates  congressional  intent  to  limit 


its  coverage  to  closed-end  tran.sactions, 
the  Bureau  believes,  in  light  of  the 
factors  in  TILA  .section  105(f)(2),  that 
recjuiring  §  1020.20(d)  notices  for  o])en- 
end  accounts  that  have  adjustable-rate 
features  would  not  jjrovide  a 
meaningful  benefit  to  consumers. 

20(d)(l)(ii)  Fxenqitions 
In  (leneral 

Propo.sed  t?  1020.20(d)(l )(ii)  would 
have  exempted  construction  loans  with 
terms  of  one  year  or  less  from  the 
disclosure  requirements  of  §  1020.20(d). 
Section  1020.20(c)  propo.sed  the  same 
exemption.  Propo.sed  comments 
20(d)(l)(ii)-l  and  -2  provided 
clarification,  including  clarifying  that 
certain  loans  are  not  ARMs  if  the 
interest  rate  or  payment  change  is  based 
on  factors  other  than  a  change  in  the 
value  of  an  index  or  formula. 

In  re.spon.s(;  to  comments  received 
from  industry  re])resentatives,  as 
disfaissed  Ixdow.  the  final  rule  ex])ands 
the  construction  loan  exemption  to  all 
ARMs  with  terms  of  one  year  or  less. 
Industry  commenters  reciuested  other 
exemptions  from  §  102t).2()(d)  that  the 
Bureau  declines  to  adopt. 

No  .Small  .Servicer  Exemption 

In  its  |)ropo.sed  rule,  the  Bureau 
considered  small  s(;rvicer  exemptions 
for  both  4?  l()2().2()(c)  and  (d)  and 
reached  the  preliminary  conclusion  that 
an  exemption  was  not  appropriate.  Tim 
final  rule  reaffirms  this  conclusion  and 
thus,  small  servicers  are  subject  to  the 
reejuirements  of  both  (j  l()2(i.2t)(c)  and 
(d). 

Before  issuing  its  propo.sed  rules,  the 
Bureau  considered  the  arguments  of 
small  servicers  in  favor  of  a  small 
servicer  exemption  from  both 
§102B.2()(c)  ami  (d).  .Small  community 
hanks  and  credit  unions  exjire.ssed  their 
views  to  the  Bureau  in  the  context  of  the 
.Small  Business  Review  Panel  convened 
in  advance  of  the  issuance  of  the  21)12 
TILA  Servicing  Proposal.  In  its 
j)ro])o.sed  rule,  the  Bureau  explained 
that  the  .Small  Entity  Rejiresentatives 
which  participated  in  the  .Small 
Business  Review  Panel  expressed 
o])po.sition  to  the  requirement  to 
provide  ^  l()2().2l)(c:)  and  (d)  disclosures 
altogether.  .Specifically,  they  doubted 
the  value  of  disclosing  certain 
information  in  the  ARM  notices,  such  as 
the  maximum  interest  rate  and  payment 
and  the  ex})lanation  of  how  the  interest 
rate  and  ])ayment  are  determined.  'I'he 
.Small  Entity  Rejjresentatives  also  felt 
.strongly  that  consumers  would  be 
confused  by  the  §  l()2(i.2()(d)  notices 
b(H;ause  consumers  would  receive  the 
notice  so  far  in  advance  that  the 
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(li.sclosure  would  contain  esliinatos. 
rather  than  the  actual  amounts,  of  the 
iuter(!st  rate  and  mortgage  pavnmnt.'"' 
llie  Small  Kntitv  Rejiresentatives  noted 
that,  in  addition  to  the  recjuinanent  to 
provide  initial  interest  rate  adjustment 
notices  muhir  S  l()2(i.2()(d).  they  would 
1m!  re(|uired  to  provide  the  actual 
interest  rate  and  payment  in  the  later 
§  1()2(>.2()(c)  notic(*.  if  the  initial  intenjst 
rate  adjustment  resulted  in  a  pavment 
cliange.  They  exj)ressed  conccans  about 
the  one-time  dev(!lopment  costs  and  on¬ 
going  costs  associated  with  |)rovi(ling 
both  the  initial  ARM  adjustment  notices 
and  the  potcmtiallv  njcurring  notices 
under  §102(i.2()(c').’" 

After  considering  the  views  of  the 
Small  Entity  Rej)resentatives  and  the 
recommendation  of  the  Small  Business 
Rciview  Panel,  the  Bureau  decided  not  to 
include  a  small  servicer  cixemption  from 
thcjsc!  .sc'ctions  of  its  proposed  rule.  The 
Bureau  reasoned  that  small  servic(?rs 
wcjre  alrcnidv  subject  to  the  nKjuiremcmt 
to  provide  notices  pursuant  to 
§  102().2()(c).  so  that  continuing  this 
njciuircanent  would  not  add  incremental 
cost  (oth(;r  than  the  one-time  cost  of 
development  to  implemcait  the  cliangcjs 
|)roj)os(!d  by  the;  Bunam).  Tlu;  Buriam 
.stated  that  the  initial  intcac'sl  rale 
adjustment  notice  recpiired  by 
§  102ti.2()((l)  servcid  related  hut  distinct 
jnirpo.ses.  suc  h  that  eliminating  it  could 
harm  consumers.  The;  Burcaiu  .said  that 
the  §  11)28. 2()(d)  notice  was  desigiKul  to 
provide  consunuas  with  veav  cairly 
warning  of  tlulr  intciresl  rate 
adjustment,  so  that  consumers  could 
l«!gin  (sxploring  otlica'  options.  Rciceiving 
the  §  l()2().20(c)  notice  with  the  actual 
interest  rate  and  ])ayment  closca'  to  the 
adju.stment  date,  the  Bureau  .said,  would 
h(!  valuable  to  the  consumer  both  as  a 
.sc;cond  warning  and  as  a  budgeting  tool. 

The  Bureau  al.so  consi (hired 
exempting  small  scirvicers  from  thci 
rcaiuireinciuts  of  §  l()2(j.2()(c)  for  an 
initial  intercist  rate  adju.stment  that 
causcid  a  cliange  in  jiayinent.  To  this 
end.  the  Bureau  considered  including 
the  information  reejuired  by  jiroposed 
§  1()2(». 20(c)  in  the  periodic  statciinent 
liropo.seci  by  the  Bureau  in  §  1020.41. 
The  Bureau  concluded  that  this  option 
was  unworkable  in  light  of  (1)  the 
projiosed  cixeinption  for  small  servicers 
from  the  pciriodic  statement 
reciuirements  and  (2)  the  increased 
burden  of  the  resulting  jirograinming 
complexity  in  the  jieriodic  .statement. 

The  Bureau  al.so  iioinlcul  out  that  the 
amount  of  hurdcin  reduction  from  a 


.Sec  .Sniiill  Biisiii(!ss  K((vi(!\v  I’aiu;!  Krpoi  l.  iit 
2(1-21 . 2<l-:«). 

.Sfff'  .Smiill  Hiisiiuiss  Knviiw  l’aiu;l  KajMirt.  at 
20-21. 2‘»-:i{). 


§  1020.20(c)  exemption  from  an  initial 
interest  rate  adjustment  woidd  have 
been  extrcMiiely  minimal,  given  that 
small  servicers  still  would  have  had  to 
maintain  systems  to  generate 
§  1020.20(c)  notices  for  any  suhsecjuenl 
interest  rale  adjustment  resulting  in  a 
corresponding  payment  cliange.  Tims, 
the  Bureau  concluded,  exeni])ting  small 
servicers  from  providing  a  ^  1020.20(c) 
notice  for  the  fir.st  interest  rate 
adju.slinent  would  not  have  provided 
significant  burden  reduction. 

The  Bureau  al.so  considered  whether 
to  exempt  small  servicers,  creditors,  and 
a.ssignees  from  the  reciuirements  of 
S  1020.20((1).  As  (li.scussed  above,  the 
Small  Entity  Repre.sentatives  expressed 
concern  that  consumers  would  he 
confused  by  receiving  (estimates,  rather 
than  their  actual  new  interest  rate  and 
payment. However,  the  Bureau  stated 
in  its  projio.sal  that  it  hdien'ed  the  best 
a|)])roa(li  to  addre.ss  this  concern  was  to 
clarify  the  contents  of  the  notice,  rather 
than  to  eliminate  it  entirely,  (knigre.ss 
had  made  a  .s])eclfic  policy  judgment 
that  the  early  notice  woidd  benefit 
consumers.  Moreover,  the  Bureau  agrees 
that  this  measure  jicises  iniiiortant 
|)otenlial  benefits  to  consumers.  The 
Bureau  went  on  to  say  that  creating  an 
exeinplioii  for  small  creditors,  assignees, 
and  .siM  vicers  could  have  deprived 
certain  consumers  of  the  benefits  that 
(Congress  had  intended,  specifically 
advance  notice  seven  to  eight  montlis 
before  the  first  |)aynient  at  a  new  level 
would  have  been  due  reininding 
consumers  of  the  uiicoming  aclju.stinent 
and  giving  them  time  to  weigh  the 
potential  im|)act.s  of  a  rate  cliange  and 
to  exjilore  alternative  actions.  An 
exemption  al.so  would  have  (le]n  ived 
those  consumers  who  may  become 
financlallv  distressed  due  to  the 
upcoming  interest  rale  cliange  from  the 
loss  mitigation  information  disclo.sed  in 
the  ^  1020.20((1)  notice. 

The  Bureau  stated  that,  on  balance,  it 
did  not  believe  that  the  §  1020.2()((1) 
notice  would  have  imposed  a  significant 
burden  on  .small  entities  because  of  its 
one-time  occurrence.  Moreover,  the 
notice  was  designed  to  be  consistent 
with  the  t:}  1()20.2()(c)  notice  to,  among 
other  things,  reduce  the  Imrden  on 
industry.  For  these  reasons  and  those 
stated  above  regarding  the  consumer 
benefits  of  jirojio.sed  ^  1()20.2()(d),  the 
Bureau's  pr()|)()sed  rule  did  not  exempt 
small  .servicers  from  its  reepdrements. 
The  Bureau  sought  comments,  in 
addition  to  the  commeiits  it  received 
through  the  Small  Business  Review 
I’anel  jirocess.  on  whether  the  burden 
ini]K)se(l  on  small  entities  by  the  ARM 


''-.S'off.Sniiill  Husiiuiss  K(!vi((\v  I’aiiol  l{i!|)()rt.  at  21. 


reepdrements  would  outweigh  its 
consumer  ])rotection  benefits. 

Many  industry  commenters  eclioed 
the  rationales  offered  by  the  Small 
Entity  Representatives  in  favor  of  a 
small  servicer  exem])tion  from  the  ARM 
rules.  These  commenters  included  three 
national  and  four  State  trade 
associations  with  small  servicers  as 
constituents  and  two  credit  unions. 
Non-profit  servicers  and  State  housing 
finance  authorities  also  reciuested 
exemption  from  the  projiosed  ARM 
rules.  A  consumer  grouj)  recommended 
against  sucli  exemjitions,  stating  that 
small  servicer  failures  have  the  same 
efiect  on  consumers  as  those  of  large 
servicers.  Many  indu.stry  commenters 
did  not  address  this  issue. 

Advocates  of  a  small  servicer 
exemjition  offered  general  arguments  in 
favor  of  their  jiosition.  These 
commenters  recjuested  the  exenijitioii  in 
light  of  the  “high  touch”  and 
jiersonalized  .service  business  model 
used  by  small  servicers.  They  jiointed  to 
Bureau  rejiresentatious  that  small  hank 
.servicers  might  he  exemjited  from 
mortgage  servicing  rules  aimed  at 
correcting  abuses  iu  the  market 
lierjietraled  by  other  servicers. 
Subjecting  small  servicers  to  the  ARM 
rules,  they  jiredicted.  would  lead  to  the 
discontinuation  of  certain  tyjie.s  of  loans 
they  hold  iu  jiortfolio  and  increase  the 
cost  of  credit,  to  the  detriment  of 
consumers  iu  general  and  sjieclfically  to 
rural,  minority,  and  middle  class 
consumers.  Exi.sting  rules  are  adecpiate. 
one  commeiiter  said,  hecau.se 
refiuanclug  and  loan  modifications  have 
resolved  the  jiroblems  caused  by  the 
offending  ARM  jiroducts.  Some 
commenters  said  that  rules  against 
unfair  and  abusive  jiractices  would 
jirovide  adecpiate  incentives  for  small 
servicers  in  jdace  of  the  ARM  rules. 

Ill  the  filial  rule,  for  the  reasons  set 
forth  above,  the  Bureau  declines  to 
exemjit  small  .servicers  from  the 
recpiirements  of  S  1()20.2()((1  and  (d).  In 
addition  to  the  above-dted  rea.soiis,  the 
Bureau  notes  that  small  servicers 
currently  are  subject  to  §  1020. 20(c)  and 
it  .sees  no  justification  for  scaling  back 
existing  consumer  jirotections.  Also,  the 
Bureau  is  revising  current  ^  1020.20(c). 
whicli  is  le.ss  burdensome  to  industry 
than  if  the  Bureau  was  imjilenienting  a 
new  rule.  The  Bureau  al.so  notes  that  the 
^  1020.20(cl  notice  is  a  limited  notice, 
recpiired  only  in  the  case  of  an  interest 
rate  adjustment  causing  a  jiayinent 
cliange.  Moreover,  the  Bureau’s  final 
rule  reduces  industrv  burden  bv 
elimiiiating  the  aiiiuial  notice  small 
servicers  currently  are  recpiired  to 
Jirovide  to  all  ARM  holders  whose 
interest  rates  cliange  over  the  course  of 
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a  year  without  effecting  a  payment 
(■.liang(!.  Thus,  the  Bureau's  final  rule 
reduces  the  burden  of  compliance  on 
small  servicers  in  this  respect,  ev'en 
absent  an  exemption.  ALso,  as  stated 
above,  cnulitors,  a.ssignees,  and 
.s(!rvicers  will  have  tc)  ])rovide  the 
§  l()2(i.2()(c)  payment  change  notice  in 
any  ca.se,  to  inform  consumers  of  the 
actual  amount  of  their  u])coming  new 
mortgage;  payment.  Due  to  the  small 
.service;!’  e;xe;mptie)n  freem  the;  pe;rie)elie: 
statement,  their  e:uste)me;rs  will 
e)the;rwi.se  not  re;e;e;ive;  this  informat ieen 
e)r  he;  infe)rme;el  e)f  their  ne;w  meertgage 
payment. 

As  stateel  above,  the  §  l()2().2()(el) 
neetice  is  a  e)ne-time;  ne)tie;e  anel 
there;fe)re;.  impe)se;s  le;ss  hnrelen  e)n  small 
servicers  than  ne)tie:e;s  that  mav  he;  me)re 
fre;epu;nt,  sue:h  as  the  l()2(i.2()(e:) 
|)ayment  change  ne)tie:e;.  Me)re;e)ve;r,  the; 
Bureau’s  e;ffe)rts  to  make;  he)th  ARM 
ne)tie:es  exensistent  with  eene  ane)the;r 
we;re;  inte;nele;el  to  re;eluex;  the 
imple;me;ntatie)n  hurelen  e)n  se;rviex;rs,  as 
we;ll  as  te)  e;ase;  the;  hurelen  een  exnisumers 
te)  eligest  twe)  feerms  that  eliffer  gre;atlv 
ire)m  e)ne;  iuieether.  Fe)r  the;  re;ase)ns 
elise:usse;el  ahe)ve;  in  the;  pre)])e)se;el  rule; 
auel  in  the;  immeeliatelv  ])re;ex;eling 
elisexissie)!!  titleel  (Miunwntvvs 
ivcomnuiuding  against  adoption  of 
proposed  l()2().2()(d).  the;  Bure;au 
elee.’lines  te)  extenel  an  e;xe;m])tie)n  fre)m 
§  l()2().2()(el)  fe)]’ small  e:re;elite)rs, 
assigne;e;s,  anel  se;rviex;rs. 

Infeuinatie)!!  Re;e]uire;el  hv  ARM 
l)ise:le)sure;s  May  Ne)t  Be;  Breevieleel 
lnste;ael  in  the;  Berieeelie:  Statement 

In  its  j)re)pe).sal,  the;  Bure;au  alse) 
solieateei  ex)mme;nts  on  whether 
e;re;elite)rs,  assigne)e;s,  anel  si;rviex;rs 
should  he;  permitteel,  or  even  re;eiuire;el. 
to  ])re)viele  the  information  ree]uire;d  by 

l()2().2()(e:)  anel  (el)  in  the;  j)erie)elie; 
statement,  in  lieu  of  provieling  the  ARM 
eliscle)sure;s  as  se})arate  notiex;s.  A  large; 
hiink  se;rvice;r,  a  non-hank  .se;rviex;r,  and 
a  State;  traele  a,sse)e:iatie)n  e)])pe)se;el 
allowing  or  reepiiring  exemhining  the 
ARM  elise;le)sure;s  with  the;  perie)elic 
statements,  as.serting  that  the;  ARM 
inte;re;st  rate  aelju.stment  infe)rmiitie)n  was 
te)e)  impentant  te)  merge;  with  e)r  attae;h  te) 
the;  infe)rmatie)n  in  the;  ])e;rie)elie: 
statement.  The;y  alse)  warneel  al)e)ut  the; 
e:halle;nge;  pe)se;el  hv  ex)m))lving  with  the; 
timing  re;eiuire;ments  e)f  the  j)e;rie)elie: 
statement  anel  §  1()2().2()(e:)  anel  (el)  in 
e)ne;  ex)ml)ine;el  eli.se.leesure.  A  e;re;elit 
iinie)!!  traele  asse)e;ialie)n  suppe)rte;el  the; 
ielea  hut  re;e]ue;ste;el  that  the;  Bureau 
])re)viele  a  meeelel  form.  Twe;  eaeelit 
uuie)ns  anel  a  large;  ne)n-hank  se;rviex;r 
supporteel  the;  iele;a,  e:iting  ele;e:rease;el 
ex)st  te)  inelustry  and  the;  higher 
like;lihe)e)el  of  consumers  reaeling  the 


ARM  informatie)])  as  re;ase)ns  fe)r  their 
suj)])e)rt. 

The;  final  rule;  ele)e;s  ne)t  j)e;rmit 
inte;grating  the  ARM  §  l()2().2()(e:)  anel  (el) 
ne)tiex;s  into  the;  i)e;rie)elie:  .statement.  The 
De)eiel-Frank  Ae:t  re;e|uire;s  theit  the 
^  l()2().2()(el)  ne)tiex;  he;  ])re)vieie;el  te) 
ex)nsumers  as  a  se;parate;  ne)tie:e;. 
Me)re;e)ve;r,  inelu.stry  ex)mme;nts  e)n  the; 
utility  of  e:e)mt)ining  these;  eli.se:le)sure;s 
we;re;  sharply  eliviele;el.  Further,  the; 
Bure;au  is  ex)uex;rne;el  theit  the;  veehnne; 
anel  ex)m])le;xity  e)f  the;  informatie)!)  i!! 
the;  ex)mhi!ie;el  st:ite!)ie;nt  ex)ulet 
e)ve;rwhe;lm  coeisiemers  a!iel  e;re;ate; 
gre;ate;r  pre)gnim!ni!ig  hierele;!!  e)n 
ieielustry.  Alse),  this  !!ie)asure;  we)ulel 
pre)viele;  ne)  benefit  to  small  se;rviex;rs 
e;xe;!npt  fre)m  the  ])erie)elic  state;!ne;!it. 
Finally,  the  Bureau  ele)e;s  eiot  heliewe  that 
j)re)vieling  se;parate  !iotiex;.s  e:re;ate;s  aei 
ap])re;cial)ly  gre;ate;r  hurelen  een  eaeelitors, 
assignees,  aeiel  se;rviex;rs  than  |)re)vieli!ig 
the!!)  as  a!)  i!)te;gr;!te;el  !)e)tiex!,  e;sj)e;e:iallv 
l)e!e:au.se!  the;  fi!)al  rule  permits 
§  l()2().2()(el)  !)e)tie:e;s  te)  he;  pre)viele;el  te) 
ex)!)su!))e;rs  i!)  the  .same;  envelope;  e)r 
e;!!)ail  with  e)the;r  eli.se;le)sure;s,  ])ursua!)t 
te)  re;vise;elt?  1  ()2().l  7(a)(  1 ).  Se;e;  the; 
.se;e:tie)!)-t)y-se;e:tie)!)  a!)alvsi.s  e)f 
§  1()2(). 17(a)(1)  a!)el  §  l()2().2()(el)  aheeve; 
for  eli.seaessie)!)  e)f  the;  fe)!!))  e)f  ele;live;ry 
re;e]uire;!ne;!)ts  ie)r  l()2{).2()(el). 

Aexx)reli!)gly.  the;  Bure;a!!  ele;e:li!)e;s  te) 
perneit  .se;rviex;rs  te)  pre)viele;  the; 
infe)rn)atie)!)  re;eiuire;et  hv  §  l()2().2()(e:) 

;!!)el  (el)  i!)  the;  pe;rie)elie;  state!))e;!)t  i))  lieu 
e)f  provieli!)g  the;  ARM  elise:le)sure;s. 
However,  i!)  the  ieeterest  e)f  e;!)S!!ri!)g  that 
its  elise;le)S)!re;  rules  i!!)el  !))e)ele;l  ie)r!))s  are 
hti.seel  e)!)  the;  l)e;st  e;!))])irie;al  eheta 
available,  pursua!)t  te)  its  a)!lhe)rity 
!!nele;r  De)elel-Fra!)k  Ae:t  se;e:tie)!)  l()32(e;). 
the  Bureau  i!)vite;s  i!)te;re;ste;el  eae;elite)rs, 
assignees,  a!)el  serviex;rs  te)  ex)!)sieler 
pre)pe)si!)g  a  trial  eli.sclosure  pre)gra!))  to 
te;st  the;  hypothesis  that  the;  elise;le)sures 
re;ejuireel  i)y  (?  l()2().2()(c)  anel  (el)  ex)uld 
he  effe;e;tively  i!)te;grateel  i!)te)  the; 
l)e;rie)elic  statement  withe)ut 
ex)!))])re)!))isi!)g  ex)!)su!))e;r  pre)te;e;tie)ns. 
The  Bureau’s  ])!X)pe)se;el  Fe)lie:y  to 
E!)ex)urage;  Trial  Di.se:le)S!!re;  Breegrams 
se;ts  feerth  he)w  the;  B!!re;au  i!)te;nels  te) 
e;xe;rease;  its  authe)ritv  uneler  De)etei-Fra!)k 
Ae;t  .se;e:tie)!)  l()32(e;)  te)  ])e;r!))it  eae;elite)rs, 
assig!)e;e;s,  anel  se;rviex;rs.  c!!))e)!)g  e)the;r.s, 
to  test  alternative;  elise:le)sure;s  eie;sig!)e;el 
te)  i!))pre)ve  ex)!)su!ne;r  !U)ele;r.ste!!)eii!)g.’' * 

Exe;!!)ptions  Fre)!))  the;  Rule 

AHMs  with  tarins  ofona  voaror  lass. 
Fe)!’  the  same;  rea.seens  alreaely  eliseaes.seel 
with  !’e;spe;e:t  te)  the;  ])ay!))e!)t  e:ha!)ge; 
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!ie)tiex;s  reejuireel  by  projiei.seel 
l()2().2()(e:),  propeiseel  l()2().20(el) 
woulel  have  inclueleel  an  exeimptiem  for 
ex)!istrue:tie)!i  ARMs  with  terms  of  erne 
year  or  le;.ss  (e;xex;pt  that  that  timeframe 
within  wliied)  e;re;elite)rs,  assigneeis,  anel 
.se;rviex;rs  wemlel  have;  hael  eliffiexiltv 
ex)!ii])lyi!ig  was  210  to  240  elavs  hefeire 
the  first  payment  is  elue;  iifter  the;  initial 
aelju.stment).  Saa  se;e:tie)!i-l)v-.se;e;tie)!i 
analysis  e)f  102().20(c)(l)(ii).  On  the; 
basis  e)f  the;  Siune  exmiments  anel  for  the; 
same;  reasems  set  feirtli  in  the;  se;e:tie)!i-l)v- 
se;e;tie)!i  analysis  e)f  S  102().20(e;)(l)(ii). 
the;  Bu!’e;au  ex)!ie:h!ele;el  that  reepiiring 
notie.es  uneler  §  102().20(el)  for 
ex)!istrue:tie)!i  as  well  as  other  ARMs  with 
terms  e)f  eine;  year  eir  less  wemlel  neit 
proviele  a  meaningful  heneifit  to  the 
e:o!isu!ne;!’  neir  we)ulel  it  have  impreiveel 
exmsumeirs’  awareneiss  anel 
understaneling  of  their  ARMs  with  terms 
of  one  year  eir  less.  Thus,  the;  Bureau  is 
aelojiting  the;  rule;  with  an  i;xe;!nj)tie)!i  feir 
all  ARMs  take;!)  out  by  exmsumers  with 
te;!’!))s  of  erne  ye;ar  or  less.  The  Bureau 
!)e)te;s  that  the;  ARM  rule;s  applv  emlv  te) 
ex)!)su!))e;r  le)i!!)s  anel  that  propeeseel 
exemment  20(el)(l  )(ii)-l ,  whie.h  the 
Bure;au  is  aeleepting  as  i)!’e)pe)se;el.  ap})lie;s 
the  stemelarels  in  euirrent  ex)!))!))e;!)t 
19(1))-!  fe)!’  eletermining  the;  te;!!))  e)f  a 
exmstrueitiem  leian  anel  aelels  e’.larifiexitiem 
!’e;gi!!’eli!ig  what  either  types  eif  leians 
eiualifv  feir  the;  expaneleel  she)!’t-te;r!n 
ARM  exenijitiem. 

Non-AHM  loans.  Preipeiseel  exmmient 
20(el)(l)(ii)-2  eliseai.sseel  either  leiiuis  tei 
whiedi  the;  rule  wemlel  neit  have  a|)])lie;el. 
Fropei.seel  exmiments  20(c)(l)(ii)-2  anel 
20(el)(l)(ii)-3  were;  exmsistent  with 
!’e;ga!’el  tei  the;  leians  whie:h  wemlel  not 
have;  l)e;e;!i  sul)je;e:t  to  the;  propeiseel  ARM 
eliscleisure  rules.  Ceirtain  Reigulatiem  Z 
jirovisions  treat  some  of  these  loans  as 
variable-rate  tra!isae:tie)!is,  even  if  the;y 
are  struedureel  as  fixe;el-rate  tran.saediems. 
The  j)!’e)j)e).seel  exmniient  edarifieel  that, 
fe)!’  pi!!’pe)se;s  eif  S  1 02().20(ii).  the; 
feillowing  loans,  if  fixe;el-!’ate 
tra!isae:tie)!is.  wemlel  neit  have;  l)e;e;!i 
exmsielereel  ARMs  aeiel  therefeire  wemlel 
!ie)t  have;  l)e;e;!i  sul)je;e:t  tei  ARM  !ie)tiex;s 
pi!!’si!a!it  te)  102().20(el):  .share;el-e;ep!ity 
eir  shareel-appreeaatiem  meirtgages;  priex;- 
level  aeljusteel  eir  either  inelexe;el 
!ne)!’tgage;s  that  have;  a  fixeel  rate;  of 
iiiterest  beet  jireiviele  feir  perieielie: 
aelju.steiients  tei  pavments  aiiel  the;  leiaei 
hahuiex;  tei  !’etle;e:t  ediaeiges  in  an  inelex 
eneasuring  p!’iex;s  eir  ieiflatiei!): 
graeluateiel-payenemt  eneirtgageis  eir  step- 
rate  t!’a!isae:tie)!is;  re;!ie;wat)le;  halleio!)- 
])ay!ne;!it  instrueneeits:  anel  jireiferreel-rate 
leians.  The  Bureau  eih.serveiel  that  the 
partiemlar  fe;ature;s  of  the.se  types  eif 
leiaiis  might  trigger  i!)tere;st  rate  eir 
jiayment  edianges  eiver  the;  te;r!!i  eif  the 
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loan  or  at  th(!  time  the  eonsiuiier  pays 
oft  the  final  balance.  However,  the 
Hurean  .statcul  that  the.se  changes  wen; 
hascut  on  factors  other  than  a  change  in 
the  value  of  an  index  or  a  formula.  For 
example,  whether  or  when  the  interest 
rate  would  adjust  for  the  first  time  for 
a  |)r(iferred-rate  loan  with  a  IIxckI 
intenjst  rate  would  likely  not  Im; 
knowahle  six  to  seven  months  in 
advance  of  the  adjustment.  This  was 
h(!canse  the  loss  of  the  prefernul  rate 
would  have  hecm  ha.sed  on  factors  other 
than  a  formula  or  change  in  the  value  of 
an  index  agnied  to  at  consummation. 

The  Hureau  receivcnl  no  comments  on 
this  topic  and.  thus,  is  adopting  the  rule 
and  commentary  2()(d)(l)(ii)-2  as 
proposed. 

Other  Recpiested  Exemptions 

A  payment-oj)tion  ARM  is  one  in 
which  consumers  may  select  among 
.several  payments  each  hilling  p(;riod. 
.some  of  which  may  not  amortize 
princij)al  or  mav  cause  negative 
amortization.  Typically,  the  loan 
contract  allows  for  the  ARM  to  "reca.st” 
or  to  re(|uire  an  increase  in  tin;  mortgage; 
payment  upon  reaching  a  certain 
negative  amortization  limit.  A  few 
commenters  asked  the  Bureau  (;ith(;r  to 
(;xi;mpt  payment-o])tion  ARMs  from  the 
r(;(jnirements  of  both  ^  l()2().2()(c)  and 
(d)  or  to  apply  the  2.'j-  to  12()-day 
advance  notice  re(iuirenu;nt  with  regard 
to  §  1()2().2()(c).  One  large  hank  asked  for 
this  exemjjtion  based  on  the  difficulty  of 
clos(;ly  monitoring  such  loans  to  as.sess 
whether  the  next  minimum  periodic 
payment,  which  typically  results  in 
negative  amortization  because  it  does 
not  cover  all  accrueil  intere.st.  would 
cause  the  jirincipal  balance  to  exceed  a 
contractual  limit  and  trigger  a  recast  of 
the  j)enodic  payment.  That  commenter 
indicated  that  it  believed  in  certain 
circumstances  the  recast  of  the  payment 
would  also  cause  an  interest  rate 
adjustment. 

The  Bureau  notes  that  ])ayment  option 
ARMs  are  subject  to  current  §  1028. 20(c) 
and  the  commejiter's  rationah;  does  not 
jn.stifv  scaling  hack  existing  consumer 
jirotections.  Further,  the  Bureau 
umlerstands  from  outreach  with 
indu.stry  that  the  amount  of  unj)aid 
jirincipal  triggers  the  reamortization  of  a 
payment-oj)tion  loan  without  retpiiring 
an  adjustment  to  the  interest  rate. 
Becau.se  there  is  no  interest  rate 
adjustment.  ??  102(j.2()(c)  and  (d)  do  not 
impose  a  reejnirement  on  creditors, 
assignees,  and  servicers  to  clo.sely 
monitor  such  loans  as  presumed  by  the 
commenter.  For  the.se  reasons,  the 
|)ayment-option  ARMs  are  subject  to  the 
re(juirements  of  §  1028. 20(c)  and  (d). 


A  numher  of  industry  commenters 
recommended  exem])ting  ARMs 
originated  prior  to  the  effective  date  of 
the  rule.  The  Bureau  believes  that,  for 
all  the  n;asons  discussed  throughout  the 
sect ion-hy-sect ion  analysis,  consumers 
with  ARMs  originated  ])rior  to  tin; 
effective  date  of  the  rule  which  adjust 
for  the  first  time  after  tliat  date  could 
benefit  from  the  consumer  protections 
afforded  by  4?  1028.20(d)  as  nuK;h  as 
consumers  with  ARMs  originated  after 
the  effective  date.  In  many  of  these 
ca.ses,  the  initial  rale  adju.stment  will 
occur  a  year  or  more  after  the  effective 
date  of  the  rule,  exposing  those 
consumers  to  the  same  risk  of  payment 
shock  as  those  whose  ARMs  originate 
after  the  effective  date.  Therefore,  once 
the  final  rule  takes  effect,  it  applies  to 
all  ARMs  which  have  not  yet  adjusted 
for  the  first  time. 

Finally,  a  national  trade  association 
re])re.senting  the  rever.se  mortgage 
industry  recommended  an  exeinjition 
from  the  recpiirements  of  both 
S  l()28.2()(c)  and  (d)  for  reverse  mortgage 
ARMs.  The  trade  association  stated  that 
most,  if  not  all,  reverse  mortgages  with 
a  variable  rale  of  inter(;st  are  structured 
as  open-end  cri;dil  transactions.  Because 
current  l()2().2()(c)  and  final 
4?  l()28.2()(c)  and  (d)  apply  only  to 
clos(;d-end  transactions,  those 
regulations  are  not  applicable  to  most 
r(;ver.se  mortgage  ARMs.  However,  the 
trade  a.ssociation  stated,  a])])lving  the 
new  ARM  rules  to  rever.se  mortgages 
would  stifle  the  industry’s  current 
efforts  to  develop  a  “hybrid”  ARM 
r(;ver.se  mortgage,  which  t:oidd  he 
structured  as  a  closed-end  credit 
tran.saction.  They  articulated  the  s;mie 
concerns  raised  by  other  industry 
commenters  that  ihe  210-  to  240-day 
advance  notice  reejnired  by  §  1028.20(d) 
would  require  ilisclosure  of  an  estimate; 
that  will  he  inaccurate  by  the  tiim;  the 
rate  adjusts  and.  thus,  will  result  in 
consumer  confusion.  They  also 
(jue.stioned  whether  ^  1028.20(d)  notices 
would  he  reejuired  for  closed-end 
reverse  mortgages  because  th(;y  do  not 
carry  regular  monthly  payment 
obligations  and  that  such  a  recpiiiement 
would  he  meaningless  to  consumers 
with  closed-end  variable-rate  reverse 
mortgages. 

The  Bureau  l)eliev(;s  that,  if  the 
reverse  mortgage  indnstrv  chooses  to 
cr(;ate  a  closed-end  adjustable-rate 
l)roduct.  consumers  with  tho.se  n;ver.se 
mortgages,  like  tho.se  with  other  ty|)(;.s  of 
ARMs.  would  benefit  from  advance 
warning  of  inter(;.st  rate;  adjustments  to 
helj)  them  better  manage  their 
mortgages.  For  tin;  reasons  set  forth  in 
the  section-hy-section  analysis  of 
§  1828.2()(d)  below,  the  Bureau  further 


believes  that  providing  consumers  with 
an  estimate  of  their  u])coming  new 
intere.st  rate,  pursuant  to  ^  1()28.2()(d), 
provides  the  imi)ortant  consumer 
protection  hen(;fit  of  alerting  consumers 
to  a  ])otential  interest  rate  incr(;a.se  and 
to  provide;  sufficient  time  to  pursue 
other  alternatives.  Finally,  the;  Bnr(;au 
not{;s  that  cr(;dite)r.s.  a.ssigm;e.s.  and 
.servic(;r.s  are  permitted  to  modify  the 
notic(;s  r(;(]uired  by  §  102().2l)(c)  and  (d) 
to  accommodate  credit  transactions 
outside  of  the  norm  cover(;d  hv  the  rule, 
such  as  r(;ver.se  mortgages,  k'or  the 
reasons  discussed  above  and  throughout 
this  rule,  the;  Bureau  d(;clines  ])roviding 
in  exemption  for  r(;ver.st;  mortgage 
ARMs  subject  to  the  reejuirement  of 
4?  l()28.2()(c)  and  (d). 

Legal  Authority 

'Du;  Bur{;au  uses  its  authority  under 
TILA  section  105(a)  to  exenqit  short¬ 
term  consumer  ARMs  with  terms  of  one 
year  or  less  from  the  reejuirements  of 
TILA  S(;ction  128A  and  4?  1028. 20(d).  As 
explained  above,  the  disclo.sure 
reejuirements  of  ^  1028.20(d)  would  he; 
confusing  and  difficult  to  comjily  with 
in  the  context  of  a  short-t(;rm  consumer 
loan.  Thus,  exeinjiting  such  loans  is 
necessary  and  jirojier  under  TILA 
.s(;ction  105(a)  to  further  tin;  consumer 
jirotection  jiurjio.ses  of  TILA  and 
facilitate  comjiliance.  The;  Bur(;au 
furth(;r  exeinjits  these  loans  jiursuant  to 
its  authority  under  TILA  section  105(f). 
For  tlu;  rea.sons  discussed  above,  the 
Bun;an  believes,  in  light  of  the  factors 
in  TILA  section  105(f)(2).  that  reejuiring 
tin;  4}  1028.20(d)  notice  for  consumer 
loans  with  terms  of  one  year  or  less 
woukl  not  ju'ovide  a  meaningful  benefit 
to  consumers.  Sjjecifically,  the  Bureau 
considers  that  the  exemjition  is  jirojier 
irresjjective  of  the  amount  of  the  loan  or 
the  status  of  the  consumer  (including 
related  financial  arrangements,  financial 
sojihistication,  and  the  imjiortance  to 
the  consumer  of  the  loan).  Finally,  the 
non- ARM  loans  listed  above,  because 
they  are  not  ARMs,  are  not  .suhj(;ct  to 
TILA  .sei;tion  128A  or  |)roj)o.sed 
4}  l()28.2()(d)  and  therefore  r(;(|uire  no 
disclosures  under  the  rule. 

2()(d)(2)  (]ontent 

Initial  Rate  Adju.stment  Disclosures 
In  Heneral 

Statutorily-required  content.  'I’lLA 
.section  128A  r(;(]uir{;s  that  the  following 
content  lx;  inchid(;d  in  the  ^  l()28.2()(d) 
initial  rate  adju.stment  notice:  (1)  Anv 
index  or  formula  used  in  adjusting  or 
r(;.setting  the  intere.st  rate  and  a  source 
of  information  about  the  index  or 
formula;  (2)  an  ex])lanation  of  how  the 
new  rate;  and  jjayment  would  he 
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delerinined,  including  how  the  index 
may  he  adju.sted,  such  as  hy  the  addition 
of  a  margin;  (3)  a  good  faith  estimate, 
l)ased  on  accei)t(!d  industry  standards, 
of  the  amount  of  tlie  resulting  monthly 
])ayment  after  the  adjustment  or  reset 
and  the  assumptions  on  which  the 
estimate  is  hastul;  (4)  a  list  of 
alternatives  that  the  consumers  mav 
])nrsiie,  including  refinancing, 
nnuigotiation  of  loan  terms,  ])ayment 
forhearance,  and  pre-foreclosnre  sales, 
as  vvidl  as  de.scrii)tions  of  actions  the 
consumer  must  take  to  ])ursne  these 
alternatives:  (.'j)  contact  information  for 
HDD-  or  State  housing  finance  authoritv 
ajjproved  housing  counselors  or 
])rograms  reasonably  availahle;  and  (8) 
contact  informatit)!!  for  the  State 
housing  finance  authority  for  the  State 
where  the  consumer  resides.  In  its 
jH'oposal,  the  Bureau  interpreted  the 
exjjlanation  mandated  hy  (2)  above  to 
nupure  disclosure  of  any  adjustment  to 
the  a])plicahle  index,  including  the 
amount  of  anv  margin  and  an 
explanation  of  what  a  margin  is;  the 
loan  balance;  the  length  of  the 
remaining  term  of  tin;  loan:  and  any 
change  in  the  term  of  the  loan  camsed  hy 
the  interest  rate  adjustment. 

(kwd  fdHh  dstinidia.  I’lLA  section 
128A  r(!(iuires  that  ^  1  ()2().2(){d)  inten'st 
rate  adjustment  di.sclosures  include  “|a| 
good  faith  estimate,  based  on  acce])ted 
industry  standards  *  *  *  of  the  amount 
of  the  monthly  i)ayment  that  will  ap])ly 
after  the  date  of  the  adjustment  or  reset, 
and  the  assumptions  on  which  the 
estimate  is  based.”  In  the  ])roi)osed  rule, 
the  Bureau  interpreted  this  statutory 
.standard  to  retjuire  disclosure  to 
consumers  of  the  index  rate  or  fornuda; 
any  adjustment  to  the  index  or  formula, 
such  as  the  addition  of  a  margin  or 
carryover  interest:  the  loan  balance:  and 
the  remaining  loan  term  hec:au.se  each  of 
the.se  elements  are  used  to  calculate  the 
new  payment. 

'file  proposal  also  reasoned  that  most 
ARM  contracts  base  the  calculation  of 
the  new  interest  rate  and  payment  on  an 
index  value  jnihlished  far  closer  to  the 
date  of  the  intere.st  rate  adjustment  than 
tho.se  availahle  during  the  210  to  240 
days  before  the  first  ])ayment  at  a  new 
level  is  due  after  an  intere.st  rate; 
adjustment.  .See  the  section-hy-section 
analysis  of  §  l()20.2()(c)(2)  above  for  the 
discussion  in  the  Bureau's  proposal  of 
the  timeframe  it  generally  would  have 
re(]uired  for  a.scertaining  the  index  rate 
used  to  calculate  the  adjusted  intere.st 
rale  and  new  payment  for  the  proposed 
ARM  payment  change  notices.  The 
Bureau  thus  concluded  that  it  was 
unlikely  creditors,  assignees,  and 
servicers  would  he  able  to  disclose  the 
actual  new  intere.st  rate  and  payment  in 


the  initial  ARM  interest  rate  notices, 
rhe  Bureau  reasoned  that,  consistent 
with  the  language  of  the  statute 
regarding  estimates.  pro])os(!d 
§  102().2()(d)(2)  would  have  reejuired 
(jstimates,  laheUul  as  ,siu;h,  if  the  new 
intere.st  rate  or  any  other  calc.nlation 
using  the  new  intere.st  rate  were  not 
known  as  of  the  date  of  the  disclosure. 
Sdd  diso  ])ropo.sed  comment 
2()(d)(2)(iii)(A]-l, 

The  Bureau  also  interi)r(!ted  the 
statutory  g{)od  faith  standard  to  reepure 
disclosure  of  the  actual  amounts,  il  they 
are  availahle  at  the  time  the  creditor, 
a.ssignee,  or  servicer  provides  the  initial 
ARM  intere.st  rate  adjustment  notices  to 
consumers.  The  Bureau  concluded  that. 
hec:ause  the  notice  was  designed  to  alert 
consumers  to  upcoming  changes  to  their 
mortgages  and  to  provide  consumers 
with  the  time  needed  to  take 
ameliorative  actions  should  the  new 
intere.st  rate  and  jjayment  Ik;  too  high, 
providing  the  actual  new  payment,  if  it 
were  known,  would  h(;nefil  consumers. 
The  Bureau  stated  that,  across  all 
rounds  of  consumer  testing,  most 
parlici])anl.s  shown  notices  containing 
estimates  of  the  new  rate  and  ])ayment 
understood  that  these  amounts  were 
estimat(;.s  that  could  change  before  the 
fir.st  payment  at  a  new  l(;vel  was  due.”  * 

Bro])osed  §  l()2().2()(d)  also  would 
have  r(;(piired  that  any  estimate  Ik; 
calculated  using  the  index  figure 
disclosed  in  tin;  .source;  of  information 
de.scrihed  in  §  l()2(j.2()(d)(2)(iii)(A) 
within  1.*)  husiness  days  |)rior  to  the 
date  of  the  di.sclosure.  Linking  tin;  date 
of  the  notice  to  the  date  of  tin;  index 
value  used  to  e.stimate  the  new  intere.st 
rate  and  ])ayment,  the  Bureau  reasoned, 
would  have  prevented  confusion  as  to 
the  recency  of  the  index  value.  Pursuant 
to  the  timeframe  di.scussion  above  in  the 
section-hy-section  analysis  of 
S  ] ()2B.2()(c)(2),  the  l.'i-day  period  would 
have  allowed  creditors,  a.ssignees,  and 
servicers  sufficient  time  to  calculate  the 
e.stimates  and  ])erform  any  neces.sarv 
cpiality  control  m(;a.sur(;.s  before 
])roviding  the  ^  1028. 20(d)  notices  to 
consumers. 

The  Bur(;au  received  no  comments  on 
these  aspects  of  the  good  faith  e.stimate 
nKpiirement  and  is  adopting  the  final 
rnh;  as  propo.sed.  .See  also  the  .section- 
hy-section  analysis  of  §  1028.20(d) 
above  for  a  di.scussion  of  industrv 
opposition  to  the  u.se  of  estimates  in  the 

1028.20(d)  notice. 

Additional  coniont.  In  addition  to  the 
content  explicitly  r(;(puretl  und(;rthe 
statute,  the  Bureau  propo.sed.  as 
di.scussed  in  more  cletail  below,  to 
recpiire  the  ARM  initial  int{;re,st  rate 

”■*  Macro  Ropoii.  at  viii. 


adjustment  notices  to  include  the  date 
of  the  disclosures;  the  telephone 
numh(;r  of  the  cr(;ditor.  a.ssignee,  or 
servicer:  .statements  s])ecifying  that  the 
consumer's  intere.st  rate  was  .scheduled 
to  adjust  pursuant  to  the  terms  of  the 
loan,  that  the  adjustment  might  effect  a 
change  in  the  mortgage  pavment.  the 
specific  time  period  the  c:urr(;nt  inter(;.st 
rate  had  been  in  effect,  the  dates  of  the 
u])comingand  future  interest  rate 
adjustments,  and  any  {)ther  changes  to 
loan  terms,  features,  or  o])tions  that 
would  take  effect  on  the  same  date  as 
the  interest  rate  adjustment;  the  due 
date  of  the  fir.st  payment  after  tin; 
adju.stment;  for  interest-onlv  or 
negatively-amortizing  payments,  the 
amount  of  the  current  and  new  jiayment 
allocated  to  principal,  interest,  and 
taxes  and  insurance  in  escrow,  as 
a])plicahle:  a  statement  regarding 
payment  allocation  for  interest-only  and 
negatively-amortizing  loans,  including 
the  payment  required  to  amortize  fully 
an  ARM  that  became  negativelv- 
amortizing  as  a  result  of  the  interest  rate 
adjustment:  any  intere.st  rate  or  payment 
limits  and  any  foregone  interest;  if  the 
n(;w  inter(;st  ratt;  or  new  ])avm(;nt 
])rovid(;d  was  an  estimate,  a  .statem(;nt 
that  another  disclosure  containing  tin; 
actual  new  int(;rest  rate;  and  payment 
would  he  provideul  within  a  s])ecifi(;d 
time  ])eriod  if  the  actual  int(;re.st  rate 
adju.stment  resulted  in  a  corresponding 
payment  change:  and  the  amount  and 
(;x])iration  date  of  any  j)repayment 
p(;nalty. 

Many  industry  connn(;nter.s 
recommended  tliat  the  Bureau  eliminate 
certain  of  the  content  reepured  by  the 
Dodd-Frank  Act  and  refrain  from 
including  other  content  not  statutorilv- 
r(;(|uired.  The  Bureau  dir(;ct.s  readers  to 
the  specific  content  .sectic)ns  below  for 
discussion  of  comments  received  and 
the  Bureau's  decisions  with  regard  to 
the  final  rule.  The  Bureau  notes  that  it 
is  exercising  its  exception  authority  in 
the  final  rule  to  modify  the  proj)osed 
re(iuir(;ments  regarding  contact 
information  for  hom(;ownership 
counselors  and  counseling  organizations 
and  .State  housing  finance  authorities 
and  the  ])re|)ayment  penalty. 

Legal  Authority 

As  di.scns.s(;d  above,  TILA  .section 
128A(h)  expressly  n;(iuire.s  much  of  the 
content  included  in  the  initial  int(;rest 
rate  di.sclosures.  The  Bureau  is 
im])lementing  these  statutory 
recpiirements  pursuant  to  its  authority 
under  TILA  .section  l().5(a).  The 
additional  content  is  lik(;wise 
authorized  innlerTlLA  section  l().'j(a). 
As  further  discus.sed  below,  the 
additional  content  is  nece.ssary  and 
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projuir  to  assure  that  consumers 
imder.stand  the  conseciuences  of  the 
upcoming  ARM  interest  rate 
adjustments  and  liav(;  sidficient  time  to 
adjust  their  behavior  accordingly, 
tlujrehy  avoiding  the  nniidbrmed  use  of 
credit  and  prot(;cting  consumers  against 
inaccurati!  and  unfair  credit  hilling 
practices.  The  additional  contcmt  is 
further  authorized  under  Dodd-Frank 
Act  .s(!ction  1032  hy  assuring  that  the 
key  features  of  consumers'  adjustable- 
rate  mortgage,  over  the  term  of  the  ARM. 
are  “fully,  accurately,  and  effectively 
di.sclosed  to  consumers  in  a  manner  that 
p(?rmits  consumers  to  understand  iits] 
costs.  h(!nefits.  and  risks."  The 
additional  information  better  informs 
consumers  of  the  im})lications  of 
interest-rate  adjustments  before  they 
happen  and  thus  enables  them  to  weigh 
their  options  going  forward.  For  the 
same  reasons,  the  Bureau  believes, 
consistent  with  Dodd-Frank  Act  section 
14().'j(h).  that  the  additional  content 
improves  consumer  awareness  and 
understanding  of  their  residential  ARM 
loans  and  is  thus  in  the  interest  of 
consumers  and  in  the  ])uhlic  intere.st. 

The  additional  content  is  akso  consistent 
with  TIl.A  section  128A(1))  itself,  which 
provides  a  non-exclusive  li.st  of  recjuinHl 
content,  thereby  .statutorily 
contemplating  additic)nal  content. 

20(d)(2)(i) 

Date  of  the  Disclosure 

Froposed  §  102(i.2()(d)(2)(i)  would 
have  nxiuinul  inclusion  of  the  date  of 
the  disclosure  in  the  initial  ARM 
adjustment  notic.es.  To  group  together 
all  data  tlirectly  related  to  the  ARM 
itself,  jnopo.sed  §  1  ()2().2()(d)(3)(ii) 
would  have  recpiired  that  the  date 
apjiear  outside  of  and  above  the  table 
de.scrihed  in  proposed  §  102(i.20(d)(3)(i). 

Froposed  comment  2()(d)(2)(i)-l 
exjdained  that  the  date  on  the  notice 
would  have  been  the  date  the  creditor, 
assignee,  (jr  service;!'  generated  the 
notice.  Fre)])osed  l()2(j.2()(dK2)  would 
have  re(]uired  that  date  to  he  within  15 
business  days  after  publication  of  the 
index  level  u.sed  to  calculate;  the; 
aeljuste;el  interest  rate;  iinel  new  j)ayme;nt, 
if  it  wiis  an  e;stimate;el  anel  neh  ae:tual 
aeljuste;el  inte;re;st  rate;  anel  ne;w  payment. 
Be;e;au.se;.  uneler  the;  preepexsal.  e:e)nsume;rs 
weeedel  h;ive;  re;e:e;ive;el  the;  eli.se:le)seire;s  se) 
far  in  aelvane:e;,  the;  Bureau  e;x])e;e:te;el 
e;stimate;s  we)ulel  have;  been  useel  in  me)st 
e:ase;s.  As  .stateel  ahe)ve.  tying  the;  eliite;  e)f 
the;  eli.sedosure  te;  the;  peil)lie:iitie)n  elate;  e)f 
the;  inelex  le;ve;l,  the;  Bure;au  e:e)ne:luele;el, 
we)ulel  j)re;ve;nt  e:e)nsenne;r  e;onfusie)n  as 
to  the;  re;e:e;ncy  e)f  the;  inelex  value;  ei])e)n 
whie:h  the;  e;stimate;el  inte;re;st  rate  anel 
ne;w  |)avme;nt  w;is  haseel. 


The;  Beire;au  re;e:e;ive;el  ne;  e;e)mme;nt  een 
this  te)})ie;.  The;  Bureau  is  aeleepting  the; 
final  reile;  as  |)re)pe)se;el. 

2()(el)(2)(ii) 

,State;me;nt  Re;giireling  (;h:mge;s  te;  lnte;re;st 
Rjite;  :mel  Fayme;nt 

Fre)j)e).se;el  ^  1  ()2().2()(el)(2)(ii){A)  weeeilel 
have;  re;epiire;el  the;  initieil  ARM  inte;re;st 
I'cite  iieljustment  ne)tie;e;s  te;  inedeiele;  a 
statement  alerting  e:e)nseune;rs  that. 
uneie;r  the;  terms  e)f  the;ir  aeljustahle-nite 
meertgage.  the;  spe;e:iiie;  ])e;rie)el  in  whie:h 
their  e;enre;nt  inte;re;.st  rate;  has  l)e;e;n  in 
e;fie;e:t  weeeilel  enel  e)n  a  e:e;rt<iin  elate,  that 
their  intere;st  rate;  might  e.himge;  e)n  that 
elate,  anel  that  any  e:hange;  in  their 
inte;re;st  rate  might  re;seilt  in  ii  ediange  to 
the;ir  mortgage;  payment.  This 
informatie)!!,  the;  Bure;au  saiel,  is  similar 
te)  the;  j)re;-e:e)nsummatie)n  elise;le)sure;s 
re;eiuire;el  by  eairrent  §  l()2().19(h)(2)(i) 
anel  §  l()2().37(j)  eis  propose;el  in  the;  2012 
TILA-RFSFA  Freeposal.  Froi)e)se;el 
e:e)mme;nt  2()(el)(2)(iii)(A)-l  e;larifie;el  theit 
the;  e:eirre;nt  inte;re;st  nite  was  the;  interest 
nite  thcit  we)eilel  he;  in  e;ffe;e;t  e)n  the;  elate; 
e)f  the;  elise:le)seire;. 

Fre)pe).se;el  l()2().20(el)(2)(ii)(B)  wenilel 
have;  re;ejeiire;el  the;  initial  ARM  inte;re;st 
rate;  aeljustment  ne)tie;e;s  te)  inedeiele;  the; 
elcites  e)f  the;  impeaieling  anel  future 
interest  rate;  aeljeistments.  Fre)])e)se;el 
^  l()2().2()(ei)(2)(ii)((])  akse)  weeulel  have; 
re;e]eiire;el  elise:le)seire;  e)f  iuiy  e)the;r  leean 
e;hange;s  taking  plae:e;  een  the;  same  elay  as 
the;  iieljustment,  sue;h  as  e:hange;s  in 
ame)rtizatie)n  e:ause;el  by  the;  e;xpiratie)n  e)f 
inte;re;.st-e)nly  e)r  payme;nt-e)ptie)n 
fe;ature;s. 

The;  Burt;au  e;xplaine;el  that  the;  first 
ARM  meeelel  ie)rm  testeel  eliel  ne)t  e:e)ntain 
the;  statement  infeerming  e:onsume;rs  of 
impe;neling  anel  future;  edianges  to  their 
inte;re;st  rate  anel  the;  basis  fe)r  the;se; 
e:hange;s.  Although  j)articipants 
unele;rstoe)el  that  their  inte;re;st  rate;  weeulel 
aeljust  anel  the;ir  ]?ayme;nt  might  ediiinge 
as  a  result.  the;y  eliel  ne)t  unelerstanel  th.it 
these  e;hange;s  weeulel  e)e;e:ur  ])e;rie)elie;allv, 
sul)je;e;t  te)  the;  te;rms  e)f  their  meertgage; 
e;e)ntrae;t.  lne;lusie)n  of  this  stcite;me;nt  in 
the;  se;e:e)nei  reeiinel  e)f  te.sting  sue:e:e;ssfullv 
re;se)lve;el  this  e:e)nfusie)n.  All  hut  eene 
e:e)nsume;r  testeel  in  reeunels  twe)  anel 
three;  e)f  testing  unelersteeoel  thiit,  uneler 
the;  se;e;narie)  pre;,se;nte;el  to  them,  their 
interest  rate;  weeulel  ediange;  e)n  an  annual 
hiisis.-’'’  In  the;  ahse;ne:e;  e)f  e:e)mme;nt,s 
re;gareling  this  pre)visie)n,  the;  Bure;au  is 
aelopting  the;  final  rule;  as  preeposeel. 


20(el)(2)(iii) 

Table  With  (lurrent  anel  New  Interest 
Riite;.s  anel  Fayments 

Fre)i)e)se;el  ^  1 02().2()(el)(2)(iii)  weeulel 
have;  re;e|uire;el  eli,se:le)sure;  e)f  the; 
fe)lle)wing  informatie)!)  in  the;  feirm  eif  <i 
table;:  (y\)  fhe  e:urre;nt  anel  new  inte;re;st 
nites;  (B)  the;  e;urre;nt  anel  new  perieielie: 
payment  ameeunts  anel  the;  eliite  the;  first 
ne;w  ])iiv!ne;nt  is  elue:  iinel  (C)  fe)r 
inte;re;st-e)nly  or  neigatively-amentizing 
payments,  the;  amenint  e)f  the;  e:urre;nt 
iinel  new  iiayment  iille)e:iite;el  te)  inte;re;,st, 
prine:i])iil,  anel  ])re)j)e;rty  taxe;s  anel 
meertgage-relateel  insuriine:e;,  as 
api)lie;al)le;.  The;  information  in  this  table 
we)ulel  have;  aiijieareel  within  the;  larger 
table  e:ontaining  the;  other  re;eiuireel 
eli,se:losure;s,  e;xe:e;j)t  for  the;  elate;  e)f  the; 
elise:le)sure.  Freiposeel  ceemment 
20(el)(iii)(A)-l  woulel  have  e:larifie;el  the; 
eliffe;re;ne;e;  between  the;  e:urre;nt  anel  new 
inte;re;st  rate;. 

This  table  woulel  have  fe)lle)we;el  the; 
.same;  eereler  as.  anel  hael  he;iielings  anel 
feerniiit  suhstiintiallv  similar  te),  those;  in 
the;  table  in  meeelel  feerms  n-4(D)(3)  anel 
(4)  in  iippenelix  H  e)f  suh])iirt  C.  'fhe; 
Bur(;au  stateel  that  it  e:e)nfirme;el  threeugh 
its  e:e)nsume;r  testing  that,  when 
l)re;.se;nte;el  with  infe)rmatie)n  in  a  le)gie:al 
eereler,  j)iirtie'.i])ant.s  me)re;  e;asilv  graspe;el 
the;  e:e)m])le;x  e:e)ne;e;pts  e;e)ntaine;et  in  the; 
pre)pe).se;el  §  1 02().2()(ei)  ne)tie:e;.  Fe)r 
e;xinni)le;,  the;  feerm  weeulel  have  l)e;gun  hy 
infeerming  e:e)nsumers  e)f  the;  hasie: 
puri)ose;  of  the;  ne)tie:e;:  Their  interest  rate 
was  ge)ing  te;  aeljust.  when  it  weeulel 
aeljust,  anel  the;  aeljustment  e:e)ulel  e:hange; 
their  mortgage;  payment.  This 
introehuitie)!)  weeulel  have  been 
imme;eliately  followeel  hv  a  visual 
illustration  of  this  informatie)!)  in  the; 
fori))  e)f  a  table  e:omparing  e:e)n.sume;rs’ 
e;urre;i)t  anel  ne;w  interest  rates.  Baseel  em 
its  e-.einsumer  testing,  the;  Bure;au  state;el 
that  it  helieveel  that  the;  unele;rstaneling 
e)f  the;  e:e)n.sun)e;rs  te;ste;el  was  enhane:eel 
hy  presenting  the;  inforneatiem  in  a 
simple;  )))anne;r,  groui)e;el  te)ge;the;r  hy 
e;e)ne:e;pt.  :mel  in  a  .sj)e;e:ifie;  e)rele;r  that 
alle)ws  e:e)nsun)e;rs  the;  e)i)pe)rtunitv  te) 
build  upe)!)  kne)wle;elge;  gaine;el.  Fe)r  the;se; 
reeisons,  the;  Bure;au  pro])e)se;el  that 
e:re;elite)rs.  assignees,  anel  se;rvie:e;)'s 
elise:le)se;  the;  infe)rn)ation  in  the;  table  as 
.se;t  tbrth  in  meeelel  feerms  D-4(D)(3)  anel 
(4)  in  a})])e;nelix  11. 

in  all  re)unels  e)f  testing.  e:e)nsun)e;r.s 
were;  pre;se;nte;el  with  n)e)ele;l  feernes  with 
tables  ele;pie;ting  a  .se:e;))arie)  in  whie:h  the; 
inte;re;st  rate;  anel  |);iyn)e;nt  were; 
pre)je;e:te;ei  to  ine:re;ase;  as  a  result  of  the; 
aeljustn)e;nt.  All  partie:i])ants  in  all 
reeunels  e)f  te;sting  understooel  that  their 
interest  rate  anel  payn)ent  were 
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projected  to  increase  and  when  the.se 
changes  would  occur.-"* 

The  Bureau  pro])ose(l  including 
allocation  information  in  the  table  for 
int(!rest-only  and  negatively-amortizing 
ARMs  only.  The  Bur(;au  stated  it 
Ixdieved  that  providing  the  ])ayment 
allocation  information  would  liave 
hel])ed  consumers  better  understand  the 
ri.sk  of  these  products  by  demonstrating 
that  their  ])ayments  would  not  have 
nnluced  the  loan  principal.  The  Bureau 
akso  said  that  j)roviding  the  jjayment 
allocation  woidd  have  heli)(!d 
consumers  understand  the  effect  c)f  the 
interest  rate  adju.stment.  es])eciallv  in 
the  case  of  a  change  in  the  ARM's 
features  coinciding  with  the  first 
interest  rate  adjustment.  suc:h  as  the 
expiration  of  an  interest-only  or 
payment-option  feature.  Because 
payment  allocation  might  change  over 
time,  the  rule  would  have  recjuired 
disclosure  of  the  expected  |3ayment 
allocation  for  the  first  payment  period 
during  which  the  adjusted  interiist  rate 
woidd  have  applied. 

The  Bureau  explained  that  the  notice 
disclosing  an  allocation  ofjiayment  for 
interest-only  or  iu:gatively-amortizing 
ARMs  was  not  tested  until  the  third 
round  of  te.sting.  The  notice  tested  set 
forth  the  following  scenario  to 
consumers;  The  first  adjustment  of  a 
3/1  hvhrid  ARM — an  ARM  with  a  fixed 
interest  rate  for  three  years  followed  by 
annual  interest  rate  adjustments — with 
interest-only  payments  for  the  first  three 
years.  On  the  date  of  the  adju.stment.  the 
interest-only  feature  would  expire  and 
the  ARM  would  become  amortizing. 
Only  al)out  half  of  the  participants 
under.stood  that  their  jjayments  were 
changing  from  interest-only  to 
amortizing.  Particijiants  generally 
understood  the  concejit  of  allocation  of 
])ayments  hut  were  confused  hv  the 
table  in  the  notice  that  broke  out 
princijial  and  interest  for  the  current 
jiavment,  hut  combined  the  two  for  the 
new  amount.  As  a  result,  this  talile  was 
revised  so  that  separate  amounts  for 
|)rinci])al  and  intere.st  were  shown  for 
all  payments.''^ 

The  Bureau  recognized  that  certain 
Dodd-Frank  Act  amendments  to  TILA 
pose  restrictions  on  the  origination  of 
non-amortizing  and  negativelv- 
amortizing  loans.  For  example!.  TILA 
section  129(;  rcuiuires  creditors  to 
determine  that  consumers  have  the 
ability  to  repay  the  mortgage  loan  before 
lending  to  tliem  and  that  this  a.ssumes 


Miicro  KcpDil.  ill  vii. 
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a  fully-amortizing  jiayment.  The  Bureau 
thought  it  ])o.ssihle  that  this  law  and  its 
imiilementing  regulations  would  restrict 
the  origination  of  risky  mortgages  such 
as  int(!rest-oidy  aud  negatively- 
amortizing  ARMs. 

The  Burciau  .stated  that  oth(!r  Dodd- 
Frank  Act  amendments  to  TILA.  such  as 
the  propo.sed  periodic  statement 
])rovi.sions  discus.sed  below,  would 
provide  jiayment  allocation  information 
to  consumers  for  each  hilling  cycle, 
rhus.  consumers  with  interest-only  or 
negatively-amortizing  loans,  or  those 
who  might  obtain  such  loans  in  the 
future,  would  receive  information  about 
the  inlerest-onlv  or  negativelv- 
amorlizing  features  of  their  loans 
through  the  payment  allocation 
information  in  the  |)eriodic  statement. 
Also,  as  stated  above,  consumer  te.sting 
showed  that  jiarticipants  tested  were 
confused  by  the  allocation  table.  In  view 
of  lhe.se  changes  to  the  law  and  the 
outcome  of  consumer  testing,  the 
Bureau  solicited  comments  on  whether 
to  inclndi!  allocation  information  for 
interest-only  and  negatively-amortizing 
ARMs  in  the  jiropo.sed  table  described 
above. 

A  trade  association  generally 
supjiorted  the  tabular  format,  stating 
that  consumer  te.sting  has  repixdedly 
|)roven  its  effec:livenes.s.  A  large  hank 
recommended  eliminating  altogether  the 
table  with  the  current  and  new  interest 
rates  and  pavments  because,  it  said,  the 
table  tested  ])oorly  with  consumers  and 
would  confu.se  them  as  well  as  he 
dujilicative  of  the  proposed  jieriodic 
statement.  Other  commenters 
recommended  eliminating  only  the 
portion  of  the  table  disclosing  allocation 
information  for  interest-only  and 
negatively-amortizing  ARMs  while  one 
large  hank  commended  the  Bureau  for 
adding  these  disclosures  to  the 
§  l()2(i.2()(c)  notice.  Those  commenters 
in  favor  of  eliminating  alloi;ation 
information  for  these  ARMs  said  the 
information  was  not  fully  consumer 
tested,  would  he  ha.sed  on  jnojections 
that  would  confuse  and  distract 
con.sumers,  and  would  require  costly 
software  upgrades.  Most  ofthe.se 
commenters  recommended  substituting 
the  statement  for  interest-only  and 
negatively-amortizing  ARMs  reipdred  by 
S  102(i.2()(d)(2)(vii)  in  ])lace  of  the 
allocation  information;  one  large  hank 
sugge.stiid  ex])anding  the  language  in 
these  .statements  as  a  substitute  for  the 
allocation  information.  This  large  hank 
also  said  the  allocation  information 
would  confu.se  consumers  because,  in 
the  case  of  a  negatively-amortizing 
ARM,  the  portion  allocated  to  principal 
would  have  to  he  exjiriissed  as  a 
negative  number.  One  trade  association 


recommended  allowing  e.stimated 
escrow  payments  for  the  n(!w  payment 
allocation  table,  which  is  what  the  rule 
pro])o.sed  and  the  Bureau  is  adopting  in 
t?102().2()(d)(2)(iii)(C:). 

The  Bureau  is  adojiting 
l()2(i.2()(d)(2)(iii)  as  propo.sed  for  tiie 
rea.soiis  set  forth  in  the  propo.sal  and 
those  set  forth  below.  The  table  is  the 
center])iece  of  the  §  l()2(j.2()(d) 
disclosure  and  contains  some  of  the 
disclosure’s  most  im])ortant 
information:  The  consumers'  upcoming 
new  interest  rate  and  payment  set  forth 
next  to  their  curriint  rale  and  jiayment, 
such  that  consumers  can  make 
comparisons.  This  information  iidorms 
consumers  of  the  exact  or  estimated 
amount  of  the  new  mortgage  jiayment 
they  must  pay  starting  in  seven  to  eight 
months  and  the  table  allows  easy 
comparison  with  their  current  charges, 
helping  consumers  decide  on  how  liest 
to  proceed.  Also,  the  jieriodic  .statement 
will  jirovide  consumers  with  only  ])art 
of  the  information  in  the  table:  The  date 
after  which  the  interest  rate  will  adjust 
and  the  amount  of  the  next  payment. 
Moreover,  the  periodic  statement 
generallv  would  provide  con.sumers 
with  a  month  warning  before  a  jiayment 
increase,  rather  than  the  minimum  210- 
dav  advance  notice  reijuired  hv 
55  1020. 20(d). 

Because  interest-only  and  negatively- 
amortizing  ARMs  po.se  more  potential 
risk  to  consumers  than  conventional 
ARMs.  the  Bureau  believes  that 
])roviding  con.sumers  with  the  actual  or 
e.stimated  payment  allocations  for  when 
their  interest  rates  adjust  will  provide  a 
comprehensible  snapshot  of  the 
projected  con.sequences  of  the  upcoming 
adjustments  and  better  enable  those 
consumers  to  manage  their  mortgages. 
The  table  itself  tested  well  with 
consumers:  the  allocation  breakdown 
for  the  new  jiayment  for  interest-only 
and  negatively-amortizing  ARMs  did 
not  test  as  well.  As  discussed  above,  the 
Bureau  revised  the  model  forms  to 
address  that  problem.  Moreover,  the 
periodic  statement  contains  a  similar 
alh)i:ation  table  for  the  upcoming 
mortgage  payment  and  te.sting  of  the 
])eriodic  statement  went  well  and  raised 
no  concerns  regarding  projected 
princijial.  intere.st.  and  e.scrow — 
including  for  payment-option  loans.'"* 

In  addition,  as  set  forth  in  the  jieriodic 
.statement  .sample  form  in  apjiendix  11- 
3()((]),  the  allocation  of  principal  for 
negativelv-amortizing  loans  is  zero,  aud 
not  a  negative  number. 

Also,  the  jiropo.sed  rule  clearly  set 
forth  the  bases  upon  which  to  make  the 
])rojections  for  the  allocation  table  for 
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the.se  ARMs,  as  well  as  lor  loan 
balances.  .See  the  section-l)v-s(!ction 
analysis  of  §  l()2(i.2()((l){2)(vi)  below 
nigarding  loan  balances.  l‘’or  certain 
consumers,  such  as  those  who  an; 
d(!lin(|uent,  who  may  choo.sc;  to  pay 
ahead,  or  who  havi;  ])aym(!nt-option 
ARMs.  the  projectcul  amount  may  not 
j)rov(!  to  be  the  actual  amount.  Howmer, 
siM'vicers  routinely  project  expectcul 
paynumt  allocations  and  loan  balances 
any  time  they  provide  c:on.sumers  with 
a  future  payment  amount,  such  as  in  the 
periodic  statement.  The  Hureau  also 
notes  that  tlu;  u.se  of  allocation  tables 
showing  proj(!cted  payments  is  an 
established  practice  in  Regulation  Z.  as 
illustrated,  for  example,  in  app(!ndic(!s 
H-4(K)  and  (F).  Al.so.  the  Bunnui  expects 
the  origination  of  these  risky  loans  will 
continue  to  d(;cline  in  light  of  the 
(lualified  mortgage  rules  implementing 
'I'lLA  section  12‘)(;.  thereby  reducing  the 
burden  on  servicers  to  provide;  the 
S  1()2().2()(d)  allocation  table.  For  these 
reasons  and  the  reasons  st;t  forth  in  the 
propos(;d  rule,  the  Bureau  is  adopting 
the  final  rule  as  proposed.  The  Bur(;au 
is  adopting  comment  2()(d)(2)(iii)(A)-l 
with  tin;  additional  clarification  that  tin; 
n(;w  paynn;nt.  if  calculated  from  an 
(;stimat(;d  inter(;st  rate,  will  also  In;  an 
estimate  and  that  cr(;ditors.  a.ssigne(;s. 
and  .s(;rvicers  may  round  tin;  interest 
rate;,  pursuant  te;  the;  re;eiuire;me;nts  e)f  the 
ARM  e:e)ntrae:t. 

2n(el)(2)(iv) 

I'Aplanatie)!!  e)f  Ile)w  the;  lnte;re;.st  R.ite;  Is 
ne;te;rmine;el 

TIbA  se;e:tie)n  128A  manelates  that  the; 
initial  inte;re;.st  rate;  aeljustment  notie:e;s 
ineduele  any  inelex  e)r  ie)rmula  u.seel  in 
making  aeljustments  te;  eer  re;se;tting  the; 
intere;st  rate,  anel  a  se)ure:e  of  infe)rmatie)n 
abe)ut  the;  inele;x  eer  formula. 

Ae:e:e)relingly.  pre)])e).se;el 
S  l()2(i.20(el)(2)(iv)(A)  we)ulel  have 
re;epure;el  elisclosure  e)f  the;  inelex  anel 
pul)lishe;el  .se)ure:e  e)f  the;  inele;x  e)r 
le)rmula.  This  elisedosure  re;eiuireme;nt 
mirre)re;el  the  pre;-e:e)nsunnnatie)n 
eli.se:le)snre;  re;e]uire;el  areennel  the;  time;  e)f 
applie;atie)n  bv  eairrent  rule 
§l()2().l‘)(b)(2)(iii).  .Se;e:tie)n  1028. 37(j]. 
])re)])e).se;el  in  the  2012  TILA-RK.SBA 
I’reepeKsal,  likewise;  weeulel  mepure; 
elise:le)sure;  eif  the;  inele;x  name;  ]nie)r  te; 
e:e)nsunnnatie)n. 

riLA  ,se;e:tie)n  128A  alse)  manelate;s  that 
the;  initial  inte;re;st  rate;  eli.se:le).sure;s 
ineduele;  an  e;xplainitie)n  e)f  he)w  the  ne;w 
inte;re;st  rate;  anel  |)ayme;nt  weenlel  be; 
ele;te;rmim;el,  inedueling  an  ex|)lanatie)n  e)f 
any  aeljustment  to  the;  inele;x.  sue:h  as  bv 
the;  aelelitie)n  e)f  a  margin.  Breeposeel 
§  l()2(>.2()(el)(2)(iv)  we)idei  have;  re;eiuire;ei 

l()2().2()(el)  notie:i;s  te)  ineduele  an 


explanatieni  e)f  he)w  the;  ne;w  inte;re;st  rate; 
we)ulel  have  be;e;n  ele;te;rmine;et.  The; 

Bure;au  ne)te;ei  that  this  elise:le)sure; 
re;epure;me;nt  wiis  e:e)nsi.ste;nt  with  the; 
pre;-e:e)nsunnniit ie)n  elise:le)siire; 
'•e;epiire;me;nts  e)f  e:urre;nt  rule; 

5?  l()2(i.l()(b)(2)(iii).  The;  2012  flbA- 
RlvSI’A  Breepeesal’s  l()2(j.37(j)  likewise; 
we)idel  re;epiire;  eli.se:le)sure;  prie)r  te; 
e.eensummatie)!!  e)fthe;  ame)nnt  eefthe; 
margin  exinns.seel  as  a  pe;re:e;ntage. 

Ciemsumer  te;sting  re;ve;ale;el  that 
|)artie:ipants  ge;ne;ndly  hael  eliffieadty 
unele;rst;meling  the;  re;latie)nshi])  e)fthe; 
inelex.  margin,  anel  inte;re;st  rate.'''*  The; 
Bure;au  saiel  this  was  the;  re;ase)n  it 
pre)pe)se;ei  a  rehitively  brief  anel  simple; 
explanatie)!!  that  the;  ne;w  inte;re;.st  rate; 
we)ulel  be;  eaileadateel  by  taking  the; 
l)ublisheel  inelex  rate;  anel  eeeleling  a 
e;e;rtain  numbe;r  e)f  i)e;re;e;ntiige  ])e)ints, 
eailleel  the;  “margin."  Bre)pe)se;el 
l()2(i.20(ei)(2)(iii)  alse)  weeidel  have; 
re;epnre;el  eli.sedeesure  e)f  the;  s|)e;eafie; 
<ime)unt  e)f  the;  nnirgin. 

(ieensnmer  te;sting  inelie:ate;el  that  the; 
explanatieni  he;l])e;el  ])artie:ip;mts  better 
unele;rstanei  the;  relatienishi])  be;twe;e;n  the; 
inte;re;st  nite,  inele;x,  iinel  niiirgin.  As 
stateel  in  the;  ineeiieisal,  it  alse)  he;lpe;el 
elis]));!  the;  neetiem  he;lel  by  niimy  e)f  the; 
e  eensumers  in  the;  initieil  reennels  e)f 
testing  that  e:re;elite)rs  snbje;e;tive;lv 
ele;te;rmine;el  the;ir  ne;w  inte;re;st  nite;  at 
e;iie;h  aeljnstme;nt. The;  Bnre;ini  state;el 
that  it  be;lie;ve;el  the;  pre)|)e)se;el  rule  <mel 
fe)rms  strne:k  ;in  a])|)re)pri;ite;  biihmea; 
between  ])re)vieling  e:e)nsnme;rs  with  key 
infe)rmatie)n  ne;e;e;s.sarv  te)  nnele;rstanel  the; 
basis  e)f  the;ir  ARM  inte;re;st  rate; 
aeljustments  withe)nt  e)ve;rle)aeling 
e;e)nsnme;rs  with  e:e)mple;x  anel  e:e)nfnsing 
te;e;hnie;al  inlbrmatie)!!. 

Other  than  a  e;e)nnne;nt  re;gareling  the; 
ap])lie:atie)n  e)f  pre;vie)nsly  nn<ipplie;el 
e:arrye)ver  inte;re;.st,  e)r  applieel  e:arrve)ve;r 
inte;re;st,  te)  the  e:aleadatie)n  e)f  the;  ne;w 
intere;st  rate;,  whie:h  is  relevant  te) 

S  l()2().20(e;)  anel  ne)t  (el),  the;  Bnre;an  eliel 
ne)t  re;e;e;ive;  any  e:e)nnne;nts  e)n  the; 
explanatie)!!  e)f  he)w  the;  inte;re;.st  nite  is 
ele;te;rmine;el.  In  re;s])e)nse;  to  that 
e:e)nnne;nt.  the  Bnre;an  moelifieel  the; 
pre)pe)se:ei  rule  te)  inednele;  the;  type;  anel 
ame)imt,  riithe;r  than  just  the;  type,  e)f  any 
aeljustment  te)  the;  inel);x  anel  re;me)ve;el 
elise:le)snre;  e)f  the;  inne)nnt  e)f  anv 
aeljustment  fre)m  the;  e;nsning 
re;einire;me;nt  te)  e;x])liiin  he)W  the;  new 
payment  is  ele;te;rmine;el.  In  this  way, 
e;e)nsnme;rs  are;  inie)rme;el  e)f  the;  e;xi.ste;ne:e; 
;mel  ameennts  e)f  ;ill  e;le;me;nts  nse;el  te) 
e’.aleailate  their  ne;w  interest  rates,  rather 
than  le;arning  abe)nt  the  ame)nnt  furthe;r 
e)n  in  the  eli.se:le)snre;.  .Se;e;  the;  se;e:tie)n-l)y- 
se;e;tie)n  analysis  e)f  §  1()2().2()(e:)(2)(iii) 


‘'■'Ntacro  Koiair!.  ill  viii. 
""'Miicro  Ropiirl.  ill  viii. 


above;  fen'  further  elise-.nssieni  e)f  this 
me)difie:<itie)n. 

2()(el)(2)(v) 

R.ite  iinel  Payment  l.imitsanel  I Iniii)|)lie;el 
Oarrveive;!'  lnte;re;st 

Pre)j)e)se;el  rule;  1  ()2().2()(el)(2)(v) 
wenilel  have;  re;epiire;el  the;  eli.se:le)snre;  e)f 
any  limits  ein  the;  inte;re;st  liite;  e)r 
payment  ine:re;iise;s  at  e;ae;h  aeljnstme;nt 
anel  e)ve;r  the;  life;  e)f  the;  lei.in.  The;  Bnre;an 
•stiiteel  that  it  be;lie;ve;el  th.it  kneewing  the; 
limitiitieens  e)f  their  ARM  rates  anel 
])ayme;nts  weenlel  help  e:e)nsnme;rs 
nndi;rstanel  the  e:e)nse;e|ne;ne;e;s  e)f  e;ae;h 
inte;re;st  rate  aeljustment  anel  weigh  the; 
relative;  benefits  e)f  the  iilternatives  that 
weenlel  have;  be;e;n  eli.sedeeseel  nneie;r 
jereepee.seel  l()2().20(el)(2)(viii).  The; 
Bureau  gave;  the;  example;  that  if  an 
aeljustment  e:an.se;el  ii  signifie;ant  ine:re;ase 
in  the  e:e)nsnme;r's  j)ayment,  kne)wing 
he)w  mne:h  more;  the;  interest  rate;  e)r 
payment  e:e)nlel  ine:re;ase  weenlel  better 
intbrm  the;  e:e)nsnme;r's  ele;e:isie)n  e)n 
whe;the;r  e)r  ne)t  te;  seek  alternative; 
financing. 

Pre)|)e)se;el  S  102().2()(el)(2)(v)  alse) 
we)nlel  h.ive  inejiiireel  elise:le)snre;  e)f  the; 
e;xte;nt  te)  whie:h  the;  e;re;elite)r,  as.signe;e;,  e)r 
se;rvie;e;r  hael  fe)re;ge)ne;  any  ine:re;iise;  in 
the;  inte;n;st  r.ite;  elne;  te)  a  limit.  e;alle;el 
nnapplieel  e;arrye)ve;r  interest,  anel  the; 
i;<irlie;st  elate;  sne.h  fe)re;ge)ne;  inte;re;st 
e:e)nlel  be;  ii])plie;el.  Pre)])e)se;el  e:e)nnne;nt 
2()(el)(2)(v)-l  weenlel  have;  e;x|)laine;el  that 
elise:le)snre;  e)f  fe)re;ge)ne;  interest  rate; 
ine:re;<ise;s  weenlel  a])ply  eenly  te) 
tran.sae:tie)ns  permitting  inte;re;st  rate; 
e:arrve)ve;r.  It  further  ween  lei  have; 
e;xplaine;el  that  the;  ameennt  e)f  fe)re;ge)ne; 
inte;re;st  rate;  ineaease  at  the  initial 
iieljnstment  was  the  ameennt  that.  snbje;e:t 
te)  rate  e:a])s,  e:e)nlel  be  aeleleel  te)  future; 
inte;re;st  rate;  ailjn.stments  te)  ine:rease,  or 
e)ffse;t  ele;e;re;ase;s  in.  the  rate;  ele;te;rinine;el 
ae:e:e)reling  te)  the  inelex  e)r  ibrmnla. 

'file  Bnre;an  repeirteel  that  the 
e:e)nsnme;rs  te;ste;el  hael  eliffieadty 
nnelerstaneling  the  e:e)ne:e;))t  e)f  inte;re;st 
rate;  e:arrye)ve;r  when  it  was  intre)elne:e;el 
elnring  the;  thirel  reennel  of  testing.  The; 
Bureau  attribnte;el  this  eliffie.nlty  te)  the 
sinuiltane;e)ns  intre)elne;tie)n  e)f  e)the;r 
e;e)mple;x  ne)tie)ns.  sne:h  as  inte;re;.st-e)nly 
e)r  ne;gative;ly-ame)rtizing  fe;atnre;s  anel 
the;  alle)e:atie)n  e)f  intere.st.  prine:i])al,  anel 
e;se:re)W  payments  Ibr  sne;h  le)ans.  In 
respeen.se,  the;  Bnre;an  sim])lifie;el  the; 
e;xplanatie)n  e)f  e:arrve)ve;r  inte;re;sl  te) 
aelelre;ss  this  i)e)ssible;  e;e)nfnsie)n. "" 

In  its  ])re)pe).se;ei  rule,  the;  Bnre;an 
re;e:e)gni/.e;el  that  the;  eiise:le)snre;  e)f  rate; 


""  Vliicro  Ktipiirl.  <il  \  iii-ix.  "H  nol  lor  lliis  niUi 
liinil.  viHir  osliin.iUid  rain  on  lelaUil  would  lio  Ul'l'o 
lii^tiiir"  was  ropiaciid  will)  "Wo  did  iiol  incliido  an 
addilional  |x|‘l<i  inloi'osi  ralo  ineaoaso  lo  your  now 
rail!  Iiooanso  a  ralo  liniil  ap|)liod." 
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limits  and  imappliod  carryover  interest 
would  have  provid(;d  information  that 
might  h(;l])  consumers  better  understand 
their  ARMs.  However,  the  Bureau  stated 
that  it  was  considering  whether  the 
assistance  this  information  would  have 
jirovided  outweighed  its  potential 
distraction  from  other  more  key 
iiddrmation.  Also,  as  explaimjd  above, 
consumers  had  difficulty  understanding 
the  concept  of  carryover  intenist  and  the 
Bureau  was  conciniied  that  this 
difficulty  might  diminish  the 
effectiveness  of  the  ])ro])o.sed 
l()2().2()(d)  disclosures.  Tin;  Bureau 
.solicited  comments  on  whether  to 
include  rate  limits  and  unapplied 
carryover  interest  in  the  projio.sed 
§  l()2().2()(d)  disclosures. 

The  Bureau  received  few  comments 
regarding  the  ])roposed  di.sclosure  of 
rate  limits  and  imap]3lied  carryover 
interest.  A  credit  union  sipiported 
inclusion  of  the  rate  and  payment  limits 
in  the  §  l()2(i.2()(d)  notici;  and  a  large 
hank  servicer  and  a  large  non-hank 
servicer  recommended  against  it.  A 
large  hank  .servicer  commented  that 
consumers  do  not  neetl  this  information 
hecau.se  they  recinve  it  at  consummation 
and  including  it  in  the  4}  l()2(j. 20(d) 
notice  would  distract  and  confn.si;  them. 
The  non-hank  servicer  and  a  trade 
association  said  the  nnapiilied  carryover 
interest  was  unrelatiul  to  the  interest 
rate  adjustment  and  would  confn.se 
consumers.  See  the  sculion-hy-section 
analysis  of  §  l()2().2()(c)(2)(iiii  and 
2()(c)(2)(iv)  above  for  a  discussion  of 
una])plied  interest  rate  increasi.'s. 

In  addition,  a  credit  union  and  a  State 
trade  as.sotaation  recommended  the 
Bureau  eliminate  di.sclosure  of  carryover 
interest  altogether,  as.serting  that  it  is  too 
com])lex  and  unnecessary  for  consumers 
to  understand  and  it  would  distract 
consumers  from  other  information 
contained  in  the  l()2(i.2()(d]  notic:e.s.  A 
large  servicer  suggested  the  alternative 
of  including  this  information  in  the 
periodic  statement  instead  of  the 
§  l()2(j.2()(d)  notice. 

Because  most  ARMs  covered  by  this 
rule  will  adjust  a  year  or  more  after 
consummation,  the  Bureau  disagrees 
that  information  provided  at 
consummation  suffices  to  adecpiatelv 
inform  consumers  about  carryover 
interest  and  rate  limits.  Moreover, 
carryover  interest  is  an  e.ssential 
element  in  the  determination  of  the  new 
interest  rate  and  jiayment.  For  these 
reasons  and  the  reasons  in  the  Bureau's 
pro])o.sed  rule,  the  Bureau  is  ado])ting 
the  final  rule  as  proposed.  The  Bureau 
akso  is  adopting  proposed  comment 
2()(d)(2)(v)-l,  with  slight  modifications 
to  clarify  the  definition  of  carryover 
interest. 


2()(d){2)(vi) 

Fxj)lanation  of  How  the  New  Payment  Is 
Determined 

Til, A  section  128A  mandates  that  the 
initial  intmijst  rate  notices  include  an 
ex])lanation  of  how  the  new  interest  rate 
and  ])ayment  would  he  determined, 
including  an  exj)lanation  of  how  the 
index  was  adjusted,  such  as  by  the 
addition  of  a  margin.  Proposal 
§  l()2().2()(d)(2)(vi)  would  have 
implemented  this  statutory  provision  by 
riupiiring  the  contimt  di.scus.sed  below. 
The  ])ropo.si!d  di.sclosure  woidd  have 
heiai  consistent  with  the  disclosures 
riKjuired  at  the  time  of  application 
pursuant  to  current  §  l()2(>.19(b)(2)(iii). 
The  Bureau  also  stated  that  its  jiroposal 
was  consistent  with  content  proposed  in 
^  l()2(i.2()(c)  and  thus  would  have 
jiromoted  consi.stency  in  Regulation  Z 
ARM  di.sclosures. 

Pro])osed  §  l()2().2()(d)(2)(vi)  would 
have  recpunnl  ARM  di.sclosures  to 
ex])lain  how  tin;  new  payment  was 
determined,  including  (A)  the  index  or 
formula.  (B)  any  adjustment  to  the  ind(!X 
or  formula,  such  as  by  addition  of  the 
margin,  (C)  the  loan  balance,  (D)  tin; 
length  of  the  remaining  loan  term,  and 
(F)  if  the  new  intensst  rate  or  new 
payment  provided  was  an  estimate,  a 
statement  that  anotlna'  ilisclosure 
containing  the  actual  new  interest  rate 
and  m;w  payment  would  lx;  provided  to 
the  consmmir  between  two  and  four 
months  prior  to  the  date  the  first  new 
payment  would  he  due.  if  the  intere.st 
rate  adju.stment  would  cau.se  a 
corresponding  change  in  payment, 
pursuant  to  ^  l()2().2()(c). 

The  propo.sal  wonld  have  required 
disclosure  of  both  the  loan  balance  and 
the  remaining  loan  term  expected  on  the 
date  of  the  intere.st  rate  adjustment.  The 
propo.sed  ride  also  would  have  required 
disclosure  of  any  change  in  the  term  of 
the  loan  caused  by  the  adju.stment.  As 
discu.ssed  in  projiosed 

l{)2().2()(d)(2)(iv)  above,  the  Bureau 
stated  its  belief  that  this  explanation 
would  have  helped  consumers  better 
understand  how  these  factors  determine 
their  new  jiayment  and  would  have 
disiKilled  the  notion  held  by  many 
consumers  in  the  initial  rounds  of 
testing  that,  at  each  adjustment,  the 
creditor  subjectively  determined  their 
new  intere.st  rate,  and  thus  the  new 
payment.  The  Bureau  stated  that 
disclosure  of  the  four  key  a.ssumptions 
upon  which  the  new  jiayment  wonld  he 
ha.sed  woidd  have  ])rovided  a  succinct 
overview  of  how  the  intere.st  rate 
adju.stment  works.  It  also  would  have 
demon.strated  that  factors  other  than  the 
index  could  increa.se  consumers’ 
interest  rates  and  jiayments.  Di.sclosures 


of  these  factors,  the  Bureau  .said,  would 
have  provided  consumers  with  a 
snapshot  of  the  current  status  of  their 
adjustable-rate  mortgages  and  with  basic 
information  to  help  them  make 
decisions  about  keeping  their  current 
loan  or  shopping  for  alternatives.  As  .set 
forth  above,  if  an  estimated  new  interest 
rate  and  new  payment  were  used, 
consumers  would  have  been  informed 
by  a  statement  in  the  §  l()2().2()(d)  notice 
that  they  would  receive  another 
di.sclosure  containing  their  actual  new 
intere.st  rate  and  new  jiavment  between 
two  and  four  months  in  advance  of  the 
due  date  of  their  first  new  jiayment — if 
the  interest  rate  adju.stment  would  result 
in  a  corre.s])onding  payment  change. 

Two  commenters  voiced  concern  over 
having  to  project  an  e.stimate  of  the  loan 
balance,  as  required  in  the  propo.sed 
rule.  For  a  discussion  of  the  use  of 
])rojections  of  scheduled  jiayments  for 
interest-only  and  negatively-amortizing 
ARMs,  as  well  as  for  the  loan  balance, 

.see  the  section-hy-section  analysis  of 
S  l()2().2()(d)(2)(iii)  above.  The  final  rule 
adds  emphasis  regarding  the  u.se  of 
estimates  in  the  l()2r).2()(d)  model 
forms  to  further  alert  consumers  to  their 
use,  including  that  a  recent  index  rate 
is  used  in  the  calculation  of  the  new 
interest  rate  and  jiayment  and 
underlining  of  the  word  “e.stimate.”  The 
Bureau  did  not  receive  other  sjjecific 
comments  regarding  §  l()2().2()(d)(2)(vi) 
a])art  from  one  communitv  hank 
recommending  against  the  inclusion  of 
similar  information  in  both  the 
exjilanation  of  how  the  interest  rate  is 
calculated  and  the  ex])lanation  of  how 
the  new  payment  is  determined.  The 
Bureau  points  out  that  the  components 
of  the  interest  rate  calculation  are  also 
components  of  how  the  new  payment  is 
determined  and  therefore,  the  Bureau 
will  retain  the.se  common  components 
in  §  l()2(i.2()(d)(2)(vi).  However,  to  avoid 
redundancy,  the  final  rule  does  not 
re(|ulre  reiteration  of  the  amount  of  the 
margin  or  any  other  adju.stment  to  the 
index. 

For  the.se  rea.sons  and  the  reasons 
articnlated  in  the  projiosed  rule,  the 
Bureau  is  adopting  §  l()2().2()(d)(2)(vi) 
and  comment  2()(d)(2)(vi)-l  as 
propo.sed,  except  the  final  rule  does  not 
reipnre  disclosure  of  the  specific 
amount  of  any  adju.stment  to  the  margin, 
because  that  data  is  provided  in  the 
final  ride  under  ^  l()2(i.2()(d)(2)(iv). 

2()(d)(2)(vli) 

Interest-Only  and  Negative- 
Amortization  Statement  and  I’ayment 

Propo.sed  §  l()2(j.2()(d)(2)(vii)  would 
have  reiiuired  §  1{)2B.2()(d)  notices  to 
include  a  statement  regarding  the 
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alloeatioii  of  payments  to  principal  and 
interest  for  interest-only  or  negatively- 
amortizing  ARMs.  If  negative; 
amortization  occurred  as  a  result  of  the 
interest  rate  adjustmeml,  the  proposed 
rule  would  have  nupiireid  di.sclosure  of 
the  payment  necessarv  to  amortize  fidly 
such  loans  at  the  new  intenist  rate  ov(!r 
the  remaiiuh'r  of  the  loan  term.  As  the 
Unreal!  explaimul  in  jiroposed  comment 
20(d)(2){vii)-l.  for  intenxst-only  loans, 
the  statement  would  have  informed  the 
consumer  that  the  ninv  pavment  would 
cover  all  of  the  interest  hut  none  of  the 
principal  owed  and.  therefore,  would 
not  reduce  the  loan  balance.  For 
negatively-amortizing  ARMs.  the 
.statement  wouhl  have  informed  the 
consumer  that  the  new  jiayment  would 
cover  oidy  part  of  the  intere.st  and  none 
of  the  jn  incipal,  and  therefore  the 
unpaid  intiirest  would  add  to  lh(! 
halance. 

.See  the  section-hy-section  analysis  of 
§  1()2{).2()(c)(2)(vi)  above  for  a 
discussion  of  the  Hoard's  2005)  (ilosed- 
Fnd  Proposal  to  revise  current 
§  1020.20(c)  with  riigard  to  non¬ 
amortizing  and  negativelv-amortizing 
loans  and  Dodd-Frank  amendments  to 
TILA  that  pose  riistrictions  on  the 
origination  of  non-amortizing  and 
negativelv-amortizing  loans.  In  view  of 
ihe.si!  changes  to  tin;  law  and  the 
outcome  of  its  consumer  testing,  the 
Hnriiau  solicited  comments  on  whether 
to  include  the  payment  n'lpiired  to 
amortize  ARMs  tliat  would  h(!come 
n(!gativelv  amortizing  as  a  result  of  an 
interest  rate  adjustment. 

.Some  industry  commenters  .said  that 
the  statements  regarding  interest-only 
and  negativelv-amortizing  ARMs  should 
1m!  di.sclosed  instead  of  the  ])ro])osed 
allocation  information  for  these  loans. 
.See  .section-by-section  analysis  of 
§  l()2(i.2(){d)(2)(iii).  .Several  consumer 
groups  commended  the  Bureau  for 
reipiiring  the  amortization  statements 
hut  recommended  additional  warning 
language  for  negatively-amortizing 
ARMs.  which  thev  characterized  as 
dangerous.  The  Bureau  Believes  that  the 
statements  regarding  amortization  are 
clear  and  succinct  and  that  additional 
warning  language  is  not  needed. 
Moreover,  the  Bunnni  points  out  that 
other  new  mortgage  rules  more  diriictlv 
address  the  risks  posed  hy  non¬ 
amortizing  mortgage  |)rodncts. 

The  Bureau  is  modifying  the  wording 
of  §  1()2(i.2()(d)(2)(vii)  and  comment 
2()(d)(2)(vii)-1  to  clarify  that 
§  102(). 20(d)  notices  for  "interest-only 
ARMs"  as  well  as  any  other  ARMs  for 
which  consumers  are  paying  only 
intere.st.  must  include  the  statement 
discussed  above  regarding  the 
amortization  conseipiences  of  such 


])ayments.  The  Bureau  also  is  modifying 
the  language  of  §  l()2().2()(d)(2)(vii)  to 
conform  with  the  proposed  language  in 
comment  2()(d)(2)(vii)-l  and  the 
section-hy-.section  analysis  of  the 
pro])o.sed  rule  regarding  the 
amortization  statements  riujuired  for 
ARMs  for  which  consnimns  |)av  only 
interest  and  for  niigativelv-amorlizing 
/\RMs.  The  final  rule  re(|nires 
l()2().2()(d)  notices  to  disclose,  for 
consumers  who.se  ARM  payments 
consi.st  of  only  intere.st,  that  their 
])aymenl  will  not  he  allocated  to  ])ay 
loan  principal  and  will  not  riuhice  tin; 
loan  lialance  or,  for  negatividy- 
amortizing  ARMs,  that  the  new  ])ayment 
will  not  be  allocated  to  jiay  loan 
jn'incipal  and  will  jiay  only  part  of  the 
interest,  thereby  adding  to  the  balance 
of  the  loan.  No  comments  were  received 
regarding  the  t?  1()2().2()(d)(2)(vii) 
reipiirement  to  di.sclose  the  amount 
necessary  to  amortize  niigatively- 
amortizing  ARMs.  For  these  reasons  and 
those  stated  in  the  propo.sed  rule,  the 
Bureau  is  adopting  the  rule  and 
comments  2()(d)(2)(vii)-l  and  -2  with 
the  addition  of  the  amortization 
language  di.scussed  above. 

2()(d)(2)(viii) 

Brepavment  Benaltv 

Pro|)os(!d  ^  1  ()2().2()(d)(ix)  would  have 
rtKjuired  disclosure  of  the  circumstances 
under  which  any  ])re])ayment  iienaltv 
could  b(!  im])o.s(;d.  such  as  .selling  or 
ndinancing  the  principal  dwelling,  the 
lime  period  during  which  such  ])enaltv 
could  apply,  and  the  maximum  dollar 
amount  of  the  penally.  Tin;  projiosed 
rule  would  have  cross-nTerenced  the 
definition  of  ])re])ayment  penallv  in 
S  l()2().41(d)(7)(iv),  the  proiio.seii  rule  for 
periodic  statements. 

The  Bureau  rea.soned  that  interest  rale 
adjustments  might  cause  payment  shock 
or  reipiire  consumers  to  pay  their 
mortgage  at  a  rate  lluw  might  no  longer 
he  able  to  afford,  prompting  them  to 
consider  alternatives  such  as 
riTinancing.  To  fully  understand  the 
implications  of  such  actions,  the  Bureau 
stated  that  consumers  should  know 
whether  ])r(!payment  jienalties  might 
apply.  Under  the  projio.sed  rule,  such 
information  would  have  includiul  tin; 
maximum  penalty  in  dollars  that  might 
apply  and  the  time  jieriod  during  which 
the  penalty  might  he  imposed.  The 
Bureau  staltul  lliat  the  dollar  amount  of 
the  penalty,  as  o|)posed  to  a  iiercentage, 
would  be  more  meaningful  to 
con.sumers. 

The  Bureau  also  projio.sed  di.sclosure 
of  any  prepayment  jienalty  in 

1()2{i.2()(c)  ARM  payment  change 
notices  and  in  the  jieriodic  statements 


projiDsed  hy  S  H)2(i.41.  (Consumer 
testing  of  the  jieriodic  statement 
included  a  scenario  in  which  a 
prejiavment  penalty  applied.  Mo.st 
jiarticipants  undiastood  that  a 
prepavnuait  ])enaltv  applied  iftli(!V  ])aid 
off  the  halance  of  their  loan  early,  but 
some  participants  were  unclear  whether 
it  appliiid  to  the  sali;  of  the  home, 
refinancing,  or  other  alternative  actions 
consumers  could  pursue  in  lieu  of 
maintaining  thinr  adjustahle-rate 
mortgages."’"  For  this  reason,  the 
Bureau  ])ropo.sed  to  clarify  the 
circumstances  giving  rise  to  a 
prejiayment  penalty  which  creditors, 
assignees,  and  servicers  must  disclose  to 
th(!  consumer  in  the  initial  rate 
adjustment  notice.  The  jiroposed  forms 
included  model  language  to  alert 
consumers  that  a  pnipayment  penalty 
might  a|)|)ly  if  they  ])ay  off  their  loan, 
refinance,  or  sidl  their  home  bid'ore  the 
.stated  date. 

Sei;  the  si'ction-by-.section  analysis  of 
1()2().2()(c)(2)(vii)  for  a  discussion  of 
Dodd-Frank  Act  amendments  to  TILA 
that  would  significantly  restrict  a 
limder's  ability  to  imiiose  prejiayment 
])(;nalties.  In  view  of  these  changes  to 
the  law,  thi;  Burixiu  solicited  commimts 
on  whether  to  include  information 
regarding  pre|)ayment  penalties  in 
^  U)2().2()(d).  See  the  section-by-seclion 
analysis  of  ^  l()2(j.2()(c)(2)(vii)  for  a 
discussion  of  comments  received 
r(;garding  the  projio.sed  jirepayment 
|)imaltv  disclosun;. 

The  Buriiau  is  adopting  the  rule,  with 
.signific;ant  modification  from  the 
jiropo.sed  rule.  The  final  rule  is 
renumbered  as  S  ld2(i.2()(d)(2)(viii).  In 
the  final  rule,  in  place  of  requiring 
disclosure  of  the  maximum  dollar 
amount  of  the  jienalty,  the  consumer  is 
directed  by  the  nujuired  disclosure  to 
contact  the  servicer  for  additional 
information,  including  the  maximum 
amount  of  the  jirejiayment  penalty. 
(Comment  2()(d)(2)(viii)-l  clarifies  that 
the  creditor,  a.ssignee,  or  servicer  has  the 
option  of  either  deleting  this  field 
entirely  from  the  §  l()2().2()(d)  disclosure 
for  consumers  who  do  not  have 
pre])ayment  penalties  or  retaining  the 
field  and  inserting  a  word  such  as 
"None”  after  the  prejiayment  jienaltv 
heading.  Thus,  the  final  rule  retains 
information  crucial  for  consumers  to 
make  decisions  regarding  whether  or 
not  to  retain  their  ARMs  in  the  face  of 
an  intere.st  rate  and  ])ayment  increase 
while  riidncing  the  burden  on  indu.stry 
by  eliminating  a  field  that  was  Both 
dynamic  and  })articularly  difficult  to 
calculate.  The  Bureau  believes  that 
encouraging  consumers  to  contact  the 
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service!!'  tor  the  exact  dolliir  amount  ot 
th(!  inaxiimim  penatly  or  tor  otlier 
(luestions,  rattier  than  including  that 
intbrmation  in  the  disclosure,  does  not 
significantly  conijiroinise  consumer 
])rol(!clion  because  exmtacting  the 
servicer  should  yield  tlie  most  up-to- 
date  inrormation  as  well  as  encourage 
contact  vvitli  the  servicin'  for  consumers 
facing  financial  distress.  The  Bureau 
also  notes  that  the  periodic  statement 
reipiired  by  the  final  rule  likewise  does 
not  contain  specific  information  about 
iiny  inepayment  penalty  other  than  its 
existence,  as  ap])lical)le.  The  Bureau 
also  is  changing  the  cross-reference  for 
the  definition  of  j)re])ayment  penalty 
from  the  periodic  statement  regulation 
to  the  ATR  rule."’-* 

The  Bureau  believes,  for  the  reasons 
stat(!d  above  and  in  the  ])roposed  rule, 
that  information  about  the  pre]!ayment 
])enalty  is  important  for  consumers  to 
take  into  account  when  considering 
alternatives  to  an  interest  rate  and 
payment  increase.  For  this  reason,  the 
Bureau  is  .idopting  the  final  rule  and 
comment  2()(d)(2)(viii)-l  with  the 
modifications  set  forth  above. 

20(d)(2)(ix) 

Telephone  Nnmher  of  (Ireditor, 

A.ssignee,  or  Servicer 

ProjiDsiid  S  l{)2().2()(d)(2)(x)  would 
have  reiinired  (li.sclosnre  of  the 
telephone  nnmher  of  the  creditor, 
assignee,  or  .servicer  for  consumers  to 
call  if  they  anticipated  having  jirohlems 
affording  the  new  payment.  The  Bureau 
received  no  comments  on  this  topic  and 
is  issuing  the  final  rule  as  ])ropo.sed, 
renmnhered  as  §  l()2(i.2()(dK2)(ix). 

2()(d)(2Kx) 

Alternatives 

'TILA  section  128A  mandates  that  the 
initial  inlere.st  rate  adjustment  notices 
include  a  list  of  alternatives  consumers 
may  pursue  before  adjustment  or  reset 
and  descri])tions  of  the  actions 
consumers  must  take  to  pursue  the.se 
alternatives.  These  alternatives  are 
refinancing,  renegotiation  of  loan  terms, 
piiyiiKiUt  forbearance,  and  pre- 
foreclosure  sales.  Fro])o.sed 
§  l()2(>.2()(d){2)(viii)  would  have 
reejuired  disclosure  in  §  l()2(i.2(){d) 
initial  ARM  intere.st  rate  notices  of  the 
four  alternatives  set  forth  in  the  statute. 
Bropo.sc'd  comment 

1()2().2()(d)(2)(viii)-l  int(!rpreted  the 
rule  to  require  siin])le,  commonly  used 
terms  when  ])o.ssihle  in  the  model  forms 
to  describe  the  alternatives. 


l()2().;i2(l))(())(i).  |)ui)lislu!(l  in  a  siiparaln 
I'inal  rulo  (C!‘'1’H-2()1 2-()()27).  Nit:  Cintain 
provisions  otllio  ATR  dotinilion  apply  sjjocilically 
to  FUA  loans. 


The  pro])o.sed  model  forms  iiresented 
the  list  as  possibilities  for  consumers 
seeking  alternatives  to  the  projected 
upcoming  chiinges  to  their  interest  rate 
and  piiyment.  The  ])ro])osed  forms  also 
explained  that  the  alternatives  inav  he 
possible  and  that  most  of  them  were 
subject  to  a])])roval  by  the  lend(!r.  All 
consumers  t(!.sted  in  the  first  and  .second 
rounds  of  t(!sting  wine  able  to  identifv 
the  list  of  alt(!rnatives. 

In  its  ])ropo.sal,  the  Biirixm  .said  that 
the  list  of  alternatives  generally  and 
conci.stily  described  the  actions 
c!)n.smners  would  have  to  take  to  |)ursue 
these  alternatives,  such  as  contacting 
their  lender  or  another  lender.  The 
Bureau  i)ropo.sed  to  reejuire  di.sclosure 
of  this  concise  li.st  of  alternatives  in  lieu 
of  a  more  detailed  account  of  actions 
consumers  could  t.ike  to  maximize  the 
effectiveness  of  the  disclosure  without 
weighing  it  down  with  information  that 
lUiiy  not  add  significant  value. 

A  national  trade  association  and  a 
non-hank  .servicer  recoimnemhul 
eliminating  the  lo.ss  mitigiition  oj)tions 
in  tlniir  entinity  from  the  §  l()2(i.2()(d) 
disclosure.  'The  trade  association 
rciconnnended  that  the  Bureau  exerci.se 
its  exception  authority  to  r(!ver.s(!  the 
statutory  mandat(!  reciuiring  inclusion  of 
th(!  lo.ss  mitigation  o])tion.s  in  the 
disclosure.  In  the  alternative,  the  trad(! 
association  recommended  the  Bureau 
remove  ])ro|)o.sed  ^  l()2(j.20(d)(2)(viii)  in 
favor  of  ;i  provision  encouraging 
consumers  facing  financial  difficulty  to 
contact  the  .servicer  to  discu.ss  j)o.s.sihle 
loan  modification  and  forh(!arance 
options  or  to  permit  servicers  to  include 
di.sclaimers  about  the  accuracy  of  the 
recpiired  information.  Clhief  among  the 
reasons  fueling  the  national  trade 
association’s  opposition  to  including 
jiroposed  §  l()2(i.2()(d)(2)(viii)  in  the 
final  rule  was  its  concern  that  the 
conditional  and  disclaimer  language 
of  the  ])rovi.sion  would  he  insufficient  to 
prevent  the  fakse  imjjression  that  some 
or  all  of  these  lo.ss  mitigation  o])tion.s 
would  he  available  to  consumers  or  that 
they  could  choose  among  the  oi)tions. 
Both  commenlers  suggested  the 
pro])o.sed  language  could  create  a  moral 
hazard  encouraging  consumers  to 
default.  The  trade  as.sociation  conclinhul 
that  the  provision  will  encourag(! 
unneces.sary  defaults,  unfulfilled 
expectations,  and  dissiitisfaction  with 
the  servicer.  The  non-hank  servicer  also 
stilted  that  it  would  he  insulting  to 
consumers  to  assume  that  the  intere.st 


Miicrc)  Rvpoil.  ill  viii. 

"'■■Thi!  proposinl  S  H)2(i.2()((l)  inoilol  loniis  stalod; 
"TIu!  followiii”  options  iimv  l)ti  possililo  (iiiosi  aro 
siilijcu:!  to  loiulor  iipproviil)." 


rate  adjustment  would  cause  financial 
distress. 

The  Bureau  declines  to  remove  the 
lo.ss  mitigation  ojitions  from  the  fiinil 
rule.  Disclosure  of  the  lo.ss  mitigation 
ojitions  is  expresslv  retinired  hv  TILA 
section  12HA(I))(4)  and  the  13nreiin 
hiilieves  ])re.senting  consumers  with 
concrete  and  constructive  possible 
responses  to  p.iyment  shock  and 
financial  distress,  as  set  forth  in  the 
statute,  could  significantly  benefit 
consumers.  However,  the  Bureau 
believes  that  the  pro])o,sed  forms  mav 
have  given  unwarranted  prominence  to 
four  alternatives.  The  Bureau  believes 
that  it  is  logical  and  may  be  beneficial 
to  consumers  to  consolidate  all  of  the 
loss  mitigation  information,  including 
inforination  about  hoineownershij) 
counselors  and  counselor  organizations. 
State  housing  finance  authorities,  and 
the  four  alternatives,  in  one  jilace  in  the 
disclosure.  The  Bureau  is  mindful  that 
the  information  on  alternatives  will 
benefit  only  the  portion  of  the 
consumers  receiving  the  §  102(). 20(d) 
disclosure  that  anticipate  financial 
problems  in  the  face  of  the  higher 
])ayment  that  may  occur  with  their  first 
ARM  adjustment.  The  Bnrean  also 
believes  that  the  conditional  and 
cautionary  language  the  proposcul  model 
forms  used  in  presenting  thosi! 
altcii  natives  that  re(|uire  lender  approval 
and  that  may  not  lie  availal)le  to 
consumers  is  sufficient  and  meets  its 
goal  of  providing  consuimms  with  clear 
and  succinct  di.sclosures.  The  Bnrean  is 
adding  emphasis  to  the  conditional 
language  in  the  final  model  forms  hv 
printing  the  word  “mav  ”  in  bold  font. 

To  enhance  consumer  understanding, 
the  Bureau  is  modifying  the  final  rule  by 
reciuiring  that  the  alternativcxs  he 
crxprcisscid  in  simple  and  clear  terms. 
Becau.se  of  this  addition  to  the  final 
rule,  the  Bureau  is  removing  projjo.sed 
c:onnnent  2()(d)(2)(viii)-l  interpreting 
the  rule  to  r(!quire  the  non-technical 
language  in  the  model  forms  describing 
the  altcMiiatives. 

For  th(!.se  rea.sons  and  the  reasons 
articulated  by  the  Bureau  in  the 
])ropo.sed  rule,  the  Burexm  is  adopting 
§  102(i.2()(d)(2)(viii)  as  the  final  rnlc!, 
with  some  modification  and 
renumbered  as  5^  l()2().2()(d)(2)(x).  As  an 
alternative  to  prominently  locating  the 
four  options  in  the  middle  of  the 
disclosure,  in  the  ^  l()2(j.2()(d)  model 
forms,  the  Bnreau  j)lac(!.s  thciin  at  the 
end  of  the  disclosure,  co-located  with 
the  other  loss  mitigation  inforination 
disclosed  in  the  forms,  i.a..  the 
honniownershi])  counselor  and  State 
housing  finance  authoritv  acctxss 
information  and  contact  inforination  to 
call  the  .servicer  in  case  of  anticipated 
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pr()l)loms  paying  at  the  estimated  mnv 
rate;. 

2()(d)(2)(xi) 

(lontact  Intormation  lor  (iovernimmt 
Ag(!n(:i(!S  and  (lonnseling  Agencies  or 
I’rograins 

State  Housing  Finance  Authorities 

TH,A  section  128A(l))((i)  nuinires  tin; 
initial  interest  rate  adjustment  notices  to 
include  the  mailing  and  internet 
addresses,  and  telephone  nnmixir  ol  tin; 
•State  housing  finance  authority,'"'’  as 
defined  in  .si’ction  1301  of  Financial 
Institutions  Reform.  Recovery,  and 
Knforcement  Act  of  l‘)80  (FIRRFA),  for 
the  .State  in  which  the  consnmer  resi(l(!s. 
Fropo.sed  1020.20(d)(2)(xi)  would  have 
implemented  this  .statutory  mandate  hv 
nupiiring  inclusion  of  this  information 
in  the  initial  interest  rate  adjustment 
notices.  Two  otlua'  mortgage  .servicing 
rnlemakings  ])ro]X).se(l  by  the  llureau, 
the  ])eriodic  statement,  .see  below,  and 
th(!  early  intervention  for  delimpient 
borrowers  in  the  2012  RIvSFA  .Servicing 
Ih'oposal.  also  woidd  havi;  recinired 
contact  information  for  the  .State 
housing  finance  authority.  However, 
those  proposals  would  have  riupnred 
the  contact  information  for  the  .State  in 
whic;h  the  ])rop(!rty  is  located  rather 
than  in  which  the  consumer  r(;.sides. 
h(;cau.se  the  .scope  of  those  ])ro])osed 
rnl(!s  is  not  limited  to  a  consumer's 
princi|)al  dwelling.  The  Hnrean  sought 
comimmt  on  how  to  address  any 
compliance  difficulties  posed  by  this 
inconsi.stency.  The  hnrean  did  iu)t 
ludievi!  this  inconsistency  of  language 
would  he  prohhanatic  because. 
logii:ally.  the  consumer's  princi|)al 
dwelling  would  lx*  located  in  the  .State 
in  which  the  i)roperty  is  located. 

('.ommenters  addnjssing  this 
inconsistency  njcommended  that  the 
Hnnxm  provide  the  contact  information 
for  the  .State  in  which  the  i)roperty  is 
located  to  maintain  consistency  among 
the  Regulation  Z  and  Regulation  X 
mortgage  rules.  The  Hnrean  agrees  with 
this  recommendation  because,  as  stated 
above,  TIhA  section  128A  applies  to 
consumer  cnulit  transactions  secured  by 
the  consumer’s  j)rincipal  njsidence, 
such  that  the  .State  in  which  the 
property  is  located  and  the  consniiun’s 
.State;  of  residence  are  the  .same. 
However,  this  i.ssue  of  consistency  is 
mooted  by  the  Hnrean’s  decision  to  use 
its  exce|)tion  authority  to  issue  the;  final 
rule  n;(iniring  I?  l()2(i.2()((l)  notices  to 
direct  consumers  to  a  13nr(;an  \V(;h  site 


‘"'■NI5:  Tlu!  stnluloiy  liiiigii!i”(!  ntldis  to  ".Sliiti! 
housing  liiiiiiict!  aiitli)>i’iti(!s"  hut  tluisi!  niav 

h(!  iiiiiiiud  ■'iiuthorily"  or  ■■ii}>oiu:y,"  ’llu!  liuroiiu 
vi(!\vs  lh(!S(!  t(!riiis  as  iiilorcliangisihio  lor  |)ui'|)()s(!s 
(it  this  discussion. 


from  which  th(;y  can  lot;itte  contact 
iidbrimition  for  the  ;ippro])riate  .Stiite 
housing  finance  authority,  in  jtlace  of 
including  the  specific  cont.ict 
iidbnnation  in  the  notice  itself.  .Site  the 
I.egitl  Aitthority  discttssion  below  for 
the  hitsits  for  this  tnodification  of  the 
nth;. 

Those  who  committited  on  the 
statutory  re()nir(;nu;nt  to  include  coidact 
iidbrmatioti  for  .State  hottsing  fitiance 
authorities  ritcommended  thitt  the 
Hnrean  issue  tin;  fimil  rule  removing 
this  information  entirely  from  the 
^  l()2().2()(d)  notice.  Alternativitlv. 
commenters  recommended  (1) 
modifying  the  model  forms  to  chirify 
that  these  entitiits  may  not  provide 
homeownership  counseling  or  (2) 
(iir(;cting  consumers  to  a  Web  site  when; 
they  cottld  find  contact  information  for 
the  appropriate  .State  housing  finance 
authority. 

.State  housing  finance  anthoriti(;s 
(.SHFAs)  and  the  organizations 
representing  th(;m  uniforndv 
recommended  against  the  .statutory 
mandate  to  include  .SHFA  contact 
information  in  tlu;  ^  l()2().2()(d)  notici;. 
While  always  willing  to  helj)  distressed 
homeown(;r.s,  they  .said,  not  all  .SHFAs 
|)rovi(le  counseling  and  th(;y  express(;d 
conc(;rn  that  the  reierral  might  misdirect 
consumers  awav  from  entities  more 
likely  to  provide  the  appropriate 
a.ssi.stance.  .SHFAs  voiced  conc(;rn  that 
the  increase  in  consnmer  in(iniri(;s 
expected  as  a  result  of  including  their 
contact  information  in  the  §  1()2().2()((1) 
notices  would  tax  their  already  limited 
resources.  Industry  commenters  pointed 
out  the  cost  burden  of  this  dynamic 
field,  which  would  reipdri; 
cn.stomization  of  tin;  form  by  .State  and 
con.stant  monitoring  of  changes  to  this 
information. 

The  Hnrean  believes  that  i.ssning  its 
final  rule  requiring  §  1()2(j.2()(d)  notices 
to  refer  consumers  to  the  Hnrean  Web 
site  to  find  contact  iidbrmation  for  the 
appropriate  .SHFA.  rath(;r  than 
including  sijecific  contact  information 
in  tin;  disclosure  itself,  does  not 
com))romis(;  consumer  ])rotection.  The 
unanimity  of  .Si  IFA  commenters  and 
their  re|)r(;.sentatives  favoring 
elimination  of  SHFA  contact 
information  from  the  notici;  provides 
sufficient  j)roof  to  the  Hnrean  that 
consumer  ])rotection  would  he  better 
served  by  this  modification  of  the 
pro])o.sed  ride.  The  Hnrean  also  notes 
that  no  consumer  ailvoc.ac.y 
orgainzations  commented  on  this  issue 
and  that  the  final  ride  resolves  iniln.strv 
concerns  on  this  topic. 


(lounseling  Agencies  or  Hrograms 

TILA  section  12HA  also  mandates  that 
the  initial  interest  rate  adjustment 
notices  inclnile  the  names,  mailing  and 
internet  aililres.ses,  and  tele])hone 
mnnhers  of  conn.seling  agencies  or 
programs  reasonably  available  to  the 
consnmer  that  have  been  certified  or 
approved  and  made  inihlicly  available 
by  HUH  or  a  .State  housing  finance 
authority.  The  2013  HOFPA  Final  Ride, 
which  im|)lements  the  Dodd-Frank  Act 
protections  for  “high-cost”  mortgage 
loans,  requires,  among  other  things,  that 
consumers  get  homeownershi]) 
counselors  and  conn.seling  organizations 
prior  to  obtaining  a  high-cost 
mortgage. '"7  It  akso  inqilements  other 
housing-counseling-related 
requirements  unrelated  to  HOFPA  that 
are  included  in  the  Dodd-Frank  Act, 
such  as  requiring  lenders  to  provide  a 
list  of  homeownershij)  counselors  to 
a])])licants  for  federally  related  mortgage 
loans. 

The  Hnrean  jnoposeil  the  alternative 
apjnoach,  with  regard  to  the  iidtial 
ARM  interest  rate  adjustment  notices,  of 
using  its  exce])tion  authority  to  require 
creditors,  assignees,  and  servicers 
sinqily  to  provide  the  Web  site  address 
and  tele])hone  number  to  access  either 
the  Hiireau  list  or  the  HUD  list  of 
homeownershi])  counselors  and 
conn.seling  organizations  instead  of 
requiring  contact  information  fora  list 
of  specific  counseling  agencies  or 
programs."’"  For  the  reasons  set  forth  in 
the  proj)osal  and  below,  the  Hiireau  is 
ailo])ting  this  jiroposed  measnre  with 
regard  to  the  Web  site  access  to 
homeownershi])  counselor  resources.  In 
addition,  the  Hnrean  is  issuing  the  final 
ride  modifying  the  pro])o.seil 
requirement  to  include  both  HUD  and 
Hiireau  tele])hone  numbers  to  access 
homeownershi])  counselor  information 
in  favor  of  requiring  disclosure  only  of 
the  HUD  tele])hone  number  because  the 
Hiireau  believes  the  HUD  tele])hone 
number  ])rovide.s  adequate  access  to 
a])])roveil  conn.seling  resources. 

The  ARM  notice  required  by  ])ro])osed 

l()2().2{)(d)  contains,  in  a  limited 
amount  of  s])ace,  a  significant  amount  of 
im])ortant  tei.hnical  information  about 
the  u])coming  initial  interest  rate 
adjustment  of  the  consumer's  ARM  and 
the  ])otential  im])lications  of  that 


"’•■''rlid  list  |)i(iviil(!(l  to  coiisuinors  pursuiinl  to 
this  ro(|iiinMnoiil  nuist  iio  olitaiiiod  tliroii>;li  a  ISiiroaii 
Wol)  sill!  or  (lata  niaclo  availaliU;  liv  llio  Huroaii  or 
I  Hit).  .SY'f.'S  lf)24.2l)(a)(l)(i]. 

'""'rlu!  IIUI)  list  is  availalili!  at  http:// 
wn  w.lutil.'iov/nfficns/lisii/slh/hcc/hcs.rfni  and  llio 
Hill)  loll-lroi!  nuinl)(!r  is  fH)l)-,')(i!)-4287.  Thi!  liuroau 
list  will  Ih!  availalili!  Iiy  tlio  i!fli!(:tiv(!  dati!  of  this 
liiiid  rul(!  at  hllp://\\  i\  w.(:<)nsumnrfinana‘.oo\  /. 
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adjustment.  Induding  too  much 
iulbrmatiou  could  overwhelm 
cousumiM's  and  minimize  the  value  of 
the  other  information  contained  in  the 
notice.  Also,  not  all  consumers  would 
l)(!nefit  from  tin;  coun.selor  information, 
although  it  would  provide  an  important 
Ixmefit  for  those  consumers  who  face 
fiuancaal  difficulties  if  their  initial 
interest  rate  adjustment  may  cause  their 
mortgage  payments  to  significantly 
incniase.  Finally,  im])orting  u])dated 
information  from  the  Bureau  or  Hill) 
Wet)  site  would  involve  more 
])rogramming  and  nj)kee])  burden  than 
simply  listing  one  of  the  agencies’  Web 
sites  and  the  HDD  telephone  number. 

Providing  consumers  with  tbe  Web 
site  address  for  eitber  tbe  Bureau  or 
HDD  list  of  bomeownership  counselors 
and  coun.seling  organization  and  the 
HDD  tele])hone  number  would 
streamline  tbe  di.scdosure  and  ])resent 
clear  and  concise  information  for  the 
consumer  to  use.  Directing  consumers  to 
the  actual  list  would  allow  them  to 
choose  a  conveniently-located  ])rogram 
or  agency  and  find  other  programs  or 
agencies  if  those  contacted  initially 
cotdd  not  help  the  consumer.  The 
Bureau  sought  comment  on  whether  this 
pro])osal  struck  an  appropriate  balance, 
and  on  tbe  benefits  and  burdens  to  both 
consumers  and  industry  of  retpuring 
inclusion  of  a  li.st  of  .several  individual 
bomeownersbip  counselors  in  tbe  initial 
ARM  interest  rate  adjustment  notice. 

Industry  commenters  uniformly 
su])j)orteil  tbe  provision  to  ])rovide 
information  for  consumers  on  how  to 
acce.ss  homeownershi])  counselor 
information  rather  than  recpiiring 
inclusion  of  the  contact  information  for 
specific  bomeownership  counselors  in 
the  §  102().2l)(d)  disclosure  and  the 
Bureau  received  no  comments  from 
other  sectors.  A  few  servicers  stated  that 
a  distressed  consumer's  first  action 
should  be  to  call  the  servicer  and.  in 
response,  the  Bureau  notes  that  the  first 
entry  in  the  lo.ss  mitigation  j)ortion  of 
the  model  form  encourages  consumers 
to  call  their  servicer. 

The  Bureau  is  adopting  the  final  rule 
as  ])ro|K)sed  with  regard  to 
homeownershi))  counselors  and 
counseling  organizations.  exce])t  that  it 
also  is  removing  the  re(]nirement  to 
include  both  a  HDD  and  Bureau 
tele])hone  number  to  ac:cess  contact 
information  for  bomeownersbi]) 
counselors  and  counseling  information 
in  favor  of  recjiiiring  disclosure  only  of 
the  HDD  tele])hone  number.  Tbe  Bureau 
believes  that  its  a))i)roacb  regarding  the 
homeownershi])  counselor  disclosures 
a))])roj)riately  balances  consumer  and 
industry  interests. 


Legal  Autbority 

Tbe  Bureau  is  relying  on  its  autbority 
under  TILA  sections  1().‘)(a)  and  (h  and 
Dodd-Frank  Act  section  140.')(t))  to 
exeni])!  creditois,  assignees,  and 
servi):ers  from  tbe  re(|nirement  in  TILA 
section  128A  to  include  contact 
information  for  .SHFAs  and  s])ecific 
government-certified  counseling 
agencies  or  |)rograms  rea.sonably 
available  to  the  consumer  in  the  initial 
ARM  interest  rate  adjustment  notice. 
TILA  .section  l().'5(a)  and  Dodd-Frank 
Act  .section  14().')(b)  also  authorize  the 
Bureau  to  instead  require  that  the  initial 
ARM  interest  rate  adjustment  notice 
c;ontain  information  directing 
(X)n.sumer.s  to  the  Bureau  li.st  or  HDD  li.st 
of  homeownershi))  counselors  and 
coun.seling  organizations,  the  HDD 
tele))hone  number,  and  tbe  Bureau  Web 
site  from  wbich  consumers  can  locate 
tbe  a))))ro))riate  State  bousing  finance 
authority.  For  the  reasons  di.scussed 
above,  tbe  Bureau  believes  that  the 
exem))tion  and  addition  is  neces.sarv 
and  ])ro))er  under  TILA  .section  lO.'jIa) 
both  to  effectuate  the  ))ur])o.se.s  of 
TILA — to  ))romote  the  informed  n.se  of 
credit  and  ))i'otect  consumers  against 
inaccurate  and  unfair  credit  billing 
])ractice.s — and  to  facilitate  com))liance. 
Moreover,  the  Bureau  believes,  in  light 
of  the  factors  in  TILA  section  l().')(f),  that 
disclosure  in  the  l()2().2()(d)  notice  of 
the  contact  information  for  SHFAs  and 
government-certified  coun.seling 
agencies  or  ])rogram.s  rea.sonablv 
available  to  tbe  consumer  .s])ecified  in 
TILA  section  128A  would  not  ))rovide  a 
meaningful  benefit  to  consumers. 
S])ecifically,  the  Bureau  considers  that 
the  exem))tion  is  ))ro))er  irres))ective  of 
the  amount  of  the  loan  and  the  status  of 
the  consumer  (including  related 
financial  arrangements,  financial 
.so])hi.stication,  and  the  im))ortance  to 
the  consumer  of  the  loan).  Moreover,  in 
the  estimation  of  the  Bureau,  the 
exem))tions  would  sim])lify  the  initial 
ARM  adju.stment  notice,  ))rovide 
t:onsumers  with  the  a))))ro])riate 
information  to  locate  homeownershi)) 
coim.selors  and  counseling 
organizations,  if  needed,  and  im))rove 
the  information  ))rovided  to  the 
consumer,  thus  furthering  the  consumer 
))rotection  ])ur])o.ses  of  TILA.  In 
addition,  consistent  with  section 
14().')(b)  of  the  Dodd-Frank  Act,  the 
Bureau  believes  that  modification  of  the 
requirements  in  TILA  section  128A 
would  im))rove  consumer  awareness 
and  understanding  and  is  in  the  interest 
of  consumers  and  in  the  ])ublic  interest. 


2()(d)(3)  Format 

Initial  Rate  Adjustment  Di.sclosnres 

See  the  section-by-.section  analysis  of 
§  1()2().  1  7(a)(1 )  above  for  a  di.scu.ssion  of 
the  form  re(]nirement.s  governing 
§  l()2().2()(d).  The  Bureau  received  uo 
comments  regarding  its  ))ro])o.sed 
changes  to  l()2().l  7(a)(1)  regarding 
form  recjiiirements  governing 

l()2().2()(d).  but  it  did  receive 
significant  re.s))on.se  to  tbe  ])ro))o.sed 
im))lementation  of  tbe  “.se))arate  and 
distinct"  .standard.  In  tbe  final  rule,  tbe 
Bureau  inter))ret.s  the  "se))arate  and 
distinct"  .standard  as  ])ermitting  the 
initial  intere.st  rate  adju.stment  notices  to 
be  provided  in  tbe  same  envelo))e  or 
email  with  other  servicer  material,  but 
only  if  it  is  a  stand-alone  document.  See 
further  discussion  in  the  section-by- 
section  analysis  of  §  l()2().2()(d)  above. 
Tbe  Bureau  is  i.ssuing  §  1()2(). 17(a)  with 
conforming  changes.  See  the  di.scu.ssion 
in  the  section-by-section  analysis  of 

1()2(). 17(c).  .See  tbe  section-by-section 
analysis  of  (j  l()2().2()(c)(3)  above  for  a 
discussion  regarding  ARM  disclosures 
in  languages  other  than  Engli.sb. 

Legal  Antboritv 

In  addition,  as  described  below, 

§  1()2(). 20(d)(3)  im])o.ses  additional  form 
recjiurements  for  initial  ARM 
adju.stment  notices.  For  tbe  reasons 
destaibed  below,  these  re()uirement,s  are 
authorized  under  TILA  section  l().')(a) 
and  Dodil-F’rank  Act  sections  1032(a) 
and  140.5(b).  As  di.scus.sed  in  the 
.section-by-section  anaivsis  of  each  of 
the  sections  of  ^  1020. 20(d)(3),  the 
Bureau  believes,  consistent  with  TILA 
.setdion  105(a),  that  the  formatting 
re()uirements  are  necessary  and  ])ro))er 
to  effectuate  the  ))ur))o.se.s  of  TILA,  to 
assure  a  meaningful  disclosure  of  credit 
terms,  to  avoid  the  uninformed  use  of 
credit,  and  to  ))rotect  consumers  against 
inaccurate  and  unfair  credit  billing 
))ractice.s.  Further,  the  Bureau  believes, 
consistent  with  Dodd-Frank  Act  section 
1032(a),  that  the  formatting 
re(]uirement.s  ensure  that  the  features  of 
the  ARM  loans  c;overed  by  §  1020.20(d) 
are  fully,  accurately,  and  effectively 
disclosed  to  consumers  in  a  manner  that 
))ermits  them  to  understand  the  costs, 
benefits,  and  risks  a.ssociated  with  such 
loans,  in  light  of  their  individual  facts 
and  circumstances.  Moreover, 
consistent  with  Dodd-Frank  Act  section 
1405(1)),  the  Bureau  believes  that 
modification  of  the  di.sclosure 
rec)nirements  of  TILA  section  128A(b)  to 
re()uire  the  format  discu.ssed  below  will 
im))rove  consumer  awareness  and 
understanding  of  residential  mortgage 
loans  transactions  involving  ARMs,  and 
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is  thus  in  the  interest  of  eonsinners  and 
in  the  pul)li(:  interest. 

2()(d)(3)(i) 

All  Di.sclosnres  in  Tabular  Form.  Fxcept 
the  Date 

l^ropo.sed  §  1()2(i.20((l)(3)(i)  would 
have  r(H|uired  that,  except  for  the  date 
of  the  notice,  the  initial  ARM 
adjustment  disclosures  he  provided  in 
the  form  of  a  table  and  in  tlie  same  order 
as.  and  with  headings  and  format 
substantially  similar  to.  Forms  11- 
4(D)(3)  and  (4)  in  appendix  ti  to  suhpart 
('  for  initial  interest  rate  adjustments. 

See  the  .section-hy-section  analysis  of 
§  1()2(i.2()(c)(3)(i)  for  a  discussion  of  the 
rationale  in  the  proposed  rule  for 
providing  the  §  lt)2(i.2()(c)  and  (d) 
di.sclosnres  in  tabular  form  to 
consumers  and  of  the  comments  the 
Bureau  received  regarding  the  recpiired 
tabular  format.  The  Bureau’s  resjjon.se  to 
the.se  comments  is  two-fold.  First,  the 
jjrojjo.sed  rule's  ixKjuirement  that 
§  l()2(j.2()(d)  di.sclosnres  he  jjrovidcul  to 
consumers  “in  the  form  of  the  table  and 
in  the  same  order  as.  and  with  headings 
and  format  suhstantiallv  similar  to”  the 
jjrojJo.sed  model  forms  is  consistent 
with  e.stahlisluul  standards  found 
throughout  Regulation  Z  recjuiring 
tabular  formatting  as  well  as  other 
conventions.  For  exainjjle. 

§  l()2(i.(j(l))(1),  entitled  "Form  of 
disciosures:  tabular  format  for  ojjen-end 
(not  home-secunul)  jjlans."  recjuires 
creditors  to  jjrovide  account-ojjening 
disclosures  "in  the  form  of  a  table  with 
headings,  content,  and  format 
substantially  similar  to”  the  tables  in  a 
jjarticular  model  form.  Moreover. 
Regulation  Z's  Apjjendices  G  and  H — 
()|)en-Fnd  and  (3osed-End  Model  Forms 
and  Clauses  .sets  forth  tin;  jjermi.ssible 
changes  to  model  forms,  including  the 
§  l()2(j.2()(d)  model  forms.  Thus,  the 
jjrojjo.sed  rule  dcjes  iKJt  dejjart  from 
establisluKl  Regulation  Z  standards  and 
does  not  violate  TILA. 

.S(!cond.  the  jjrojjosed  language 
referred  t(j  by  commenters  was  not 
intended  t(j  strait-jacket  creditcjrs, 
assignees,  and  servicers  int(j  language 
inajjjjlicable  to  mjn-standard  custfjiner 
situations  and  loan  jjroducts.  The 
“sidjstantially  similar"  language  was 
intended  to  allow  dischjsure  jjnjviders 
the  llexibility  tcj  devehjjj.  lor  examjjle. 
f(jrms  that  may  he  eitluir  one-  or  two- 
sidcul  and  that  may.  hut  need  mjt. 
feature  reverse  text  data  fields. 

For  these  reasijns  and  those 
articulated  in  the  jjrojJosed  rule,  the 
Bureau  is  adojjling  1()2(j.2()(d)(3)(i),  (ii), 
and  (iii)  and  comment  2()(d)(3)(i)-l. 
While,  as  stated  abcjve.  the  formatting 
(xjnventions  in  the  final  1020. 20(d) 


dischjsures  do  not  dejjart  from  standard 
Regulation  Z  format  recjuirements,  the 
Bureau  has  added  comment  20(d)(3)(i)- 
1  clarifying  that  creditors,  assignees, 
and  .servicers  may  modify  the 
Sl02(j. 20(d)  disclosures  to  account  for 
certain  circumstances  or  transactions 
that  may  not  hi;  addresse;!  in  the  final 
rule  or  forms.  Also,  the  final  rule 
removes  ^  102(j. 20(d)  model  and  samjjle 
forms  from  the  Regulaticjn  Z  jjrovision 
jirohibiting  formatting  alterations.  .See 
Ajjjjendices  G  and  i  1 — Ojjen-End  and 
Glo.sed-End  Model  Forms  and  (Clauses. 

20(d)(3)(ii) 

Ftjrmat  of  Date  of  Disclosure 

Frojjo.sed  102(j.20(d)(3)(ii)  would 
have  re(juired  that  the  date  of  the 
disclosure  ajjjjear  outside  (jf  and  abtjve 
the  table  required  by  §  102(j.20(d)(3)(i). 
As  discu.ssed  above  with  resjject  to 
jjaragrajjh  20(d)(2)(i),  the  date  would 
have  been  segregated  becau.se  it  is  not 
information  sjjecific  to  the  consumer’s 
adjustable-rate  mortgage.  Having 
received  no  comments  on  this  tcjjjic,  the 
Bureau  is  adojjting  the  rule  as  jjrojKJsed. 

2()(d)(3)(iii) 

Format  of  Interest  Rate  and  Payment 
Table 

ProjKJ.sed  §  l()2(j.2()(d)(3)(iii)  wcjuld 
have  recjuinid  tabular  format  for  initial 
ARM  interest  rate  adjustment  notices 
for.  among  otber  things,  interest  rates, 
jjayments.  and  the  all(K:ation  of 
jjayments  for  loans  that  an;  interest-onlv 
or  an;  negatively  amortizing.  This  table 
wcjuld  have  been  kjcated  within  the 
table  jjrojJos(;d  by  ^  l()2(j.2()(d)(3)(i). 

This  table  would  have  been 
substantially  similar  to  tlu;  (Jiie  tested  by 
the  B(jard  for  its  2005)  (]l(j.sed-End 
Prcjjjosal  t{j  revise  §  1020.20(c).  The 
Bureau’s  jjixjjjo.sal  wovdd  have  required 
the  table  to  follow  the  same  order  as, 
and  have  headings  and  format 
substantially  similar  to.  Forms  H- 
4(D)(3)  and  (4)  in  ajjjjendix  H  (jf  subjjart 
G. 

Di.sclcjsing  the  current  int(;rest  rate 
and  jjayment  in  the  same  table  alhjws 
consumers  to  readilv  comjjare  them 
with  the  e.stimat(;d  or  actual  adju.sted 
rate  and  new  jjayment.  Ckjnsumer 
t(;.sting  rev{;al(;d  that  mjarly  all 
jjarticijjants  were  readily  able  to 
identify  and  und(;r.stand  tin;  table  and 
its  c(jntents.'  >"  The  e.stimated  (jr  actual 
iKJW  interest  rate  and  jjayment  and  date; 
tin;  first  new  jjayment  is  due  is  key 
informat i(jn  the  ccjiisumer  must  know  t(j 
ctJinmence  jjayment  at  the  new  rate.  Fcjr 
these  r(;as{jns,  the  Bureau  jjrojjjjsed 

'  '"Miicro  Kiiporl.  at  vii. 


locating  this  inlbrmation  jjixjminently  in 
the  disckjsure. 

The  Bureiui  is  issuing  the  final  rule  ;is 
jjrtjjjtjsed  in  ^  1020.20(d)(3)(iii).  .S(;(;  the 
.s(;cti(jn-by-.secti(jn  amilysis  (jf 
1020.20(c)(iii)  lor  it  discussitjn  (jf 
comments  r(;ceived  and  the  Bureiui’s 
ratitJiiale  ibr  the  jjixjjjosed  Ibrniiit  in  the 
interest  rate  and  jjayment  table  iind 
changes  made  in  the  final  rule. 

.SectitJii  1020.3(j  Prtjhibited  Acts  (jr 
Practic(;.s  in  Gtjnnection  With  Gntdit 
.Secured  by  a  Dwelling 

30(c)  .Servicing  Practices 

SectitJii  1404  of  the  Dtjdd-Frank  Act 
generally  codified  jjnjvisions  in  existing 
Regulation  Z  with  resjject  t(j  the 
crediting  (jf  etjnsumer  jjayments  and 
jjixjviding  jjayoff  statements.  The 
Bureau  jjrojjosed  to  imjjlement  the.se 
statut(jry  requirements  tlmjugh 
relatively  minor  changes  to  Regulation  Z 
as  di.scus.sed  below.  Pursuant  ttj  the 
Dcjckl-l’i'ank  Act  and  current 
§  1020. 30(c),  a  .servicer  must  jjnjinjjtly 
credit  jjayments,  must  iKJt  engage  in  tin; 
jjyramiding  (jf  late  fees,  and  must 
jjixjvide  a  ccjusumer  with  a  jjaycjff 
.statement  at  tin;  ccjiisumer’s  request. 

The  Bureau  jjhjjjcj.sc;;!  amending 
R(;gulati(jn  Z  t(j  imjjk;ment  the  new 
statut(jry  requirements,  and  t(j  address 
the  related  issue  (jf  the  handling  (jf 
jjartial  jjavments. 

30(c)(l)(i)  Periodic  Payments 

.Secticjn  14(j4(a)  of  the  Dodd-Frank  Act 
established  new  TILA  secticjn  125)F’(a), 
which  e.ssentially  ccjclified  (;xi.sting 
Regulation  Z  ^  1020.30(c)(l  )(i)  with 
regard  to  jjrcjinjjt  crediting  cjf  imjrtgage 
loan  Jjayments.  The  statute  and  the 
exi.sting  njgulation  b(jth  jjrovide 
g(;nerally  that  ikj  servicer  shall  fail  t(j 
credit  a  jjayment  to  the  ccjiisumer’s  loan 
account  as  (jfthe  date  of  receijjt,  excejjt 
when  a  delay  in  crediting  does  not 
nj.sult  in  any  charge  to  the  (xjnsumer  or 
in  the  rejjorting  of  negative  informaticjn 
to  a  con.sumer  rejjorting  agency. 

Pnjjjosed  §  l()20.30(c)(l)(i)  would 
have  reejuired  a  servicier  to  jjixjinjjtlv 
credit  a  “full  cxjutractual  jjayment.”  A 
full  ccjutractual  jjayment  wcjuld  have 
b(;en  defined  to  m(;an  the  amount  (jwed 
Ibr  jjrincijjal,  interest,  and  escrcjw  (if 
ajjjjlicable),  but  not  late  fees.  The 
Bureau  engaged  in  outreach  and  Ibund 
that  many  servicers  already  ajjjjlv 
Jjayments  that  cover  jjrincijjal,  interest, 
and  e.scrcjw  (if  ajjjjlicable)  witlujut 
deducting  late  fees. 

In  general,  (xjuimenters  sujjjjorted  the 
jjixjinjjt  crediting  (jf  full  jjayments; 
iKJwever  cxjinmenters  exjjressed 
concerns  over  the  definiticjii  of  a  full 
Jjayment  and  reejuested  clarificaticjii 
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regarding  the  implication  of  this  rule  in 
certain  circumstances. 

Several  indu.stry  commenters  and  one 
Stat(!  Attorney  General’s  office 
commented  that  a  definition  of  “full 
contractual  ])ayment”  that  e.xcduded  late 
fees  would  encourage  consumers  to 
ignore  payment  of  late  fees,  would 
pnr])ort  to  redefine  the  terms  of  the 
underlying  security  instrimient,  and 
would  potentially  im])act  the  servicer's 
ability  to  collect  fees  to  which  they  were 
contractually  enlillefl.  An  industry 
commenter  indicated  that  the  ])ro])osed 
rule  reflected  industry  practice  and  was 
not  nec;essary.  whereas  another 
suggested  that  if  late  fees  were  not 
included  in  the  definition  of  full 
contractual  payment,  there  should  be  a 
me.ssage  reminding  consumers  of  their 
late  fee  obligation. 

Several  commenters  also  sought 
clarification  regarding  the  implications 
of  the  re(|uirement  in  certain 
circumstances.  S])ecifically,  a  consumer 
advocate  commenter  recpie-sted 
clarification  regarding  the  impact  on 
non-])ayment  of  esc:row(;d  amounts  for 
force-))laced  insurance  and  pro])(!rty 
taxes.  Several  industry  commenters 
recpiested  clarification  regarding  the 
a])])licalion  of  the  rule  when  a  mortgage 
loan  has  h(;en  accelerated  or  is  in 
foreclosure,  and  urged  an  exem])tion  for 
such  scenarios.  In  addition,  the  Bureau 
received  one  comment  exju'essing 
concern  about  posting  payments  on 
we(!kemls,  and  one  comment  re(|uesting 
that  jjayments  onlv  he  posted  on  the 
.same  husine.ss  day,  not  the  same 
calendar  day.  Finally,  a  number  of 
community  hanks,  credit  unions,  small 
servicers  and  their  trade  a.ssociations 
nupiested  an  exemption  for  small 
.servicers  from  all  provisions  of  the 
propo.sed  rules. 

As  stated  in  the  propo.sal,  the  Bureau 
believes  that  if  a  consumer  submits 
sufficient  funds  to  cover  princ:ij3al, 
interest  and  escrow,  those  funds  should 
he  a])plied  regardless  of  whether  there 
are  outstanding  late  fees.  The  rule  was 
not  intended  to  redefine  existing 
contractual  terms  of  the  underlying 
security.  While  servicers  mu.st  ap])ly  full 
])ayment.s  that  are  sufficient  to  cover 
princi])al.  interest  and  escrow,  servicers 
may  still  charge  and  collect  late  fees  if 
such  ])ayments  are  not  timely  made.  The 
Bureau  initially  propo.sed  to  define  the 
amount  due  in  anv  period  for  princi|)al. 
interest,  and  escrow  as  a  "full 
contractual  payment"  to  reflect  the 
amount  due  in  a  perioti  ])ursuant  to  the 
contractual  obligation.  However,  in  light 
of  the  concern  that  the  regulation  may 
he  interjjreted  as  redefining  a 
consumer’s  contractual  obligation,  the 
Bureau  is  adopting  instead  the  term 


“periodic  jiayment’’  in  ])lace  of  “full 
contractual  payment”  to  refer  to  the 
amount  owed  by  the  consumer  for 
principal,  interest,  and  escrow  during 
any  hilling  cycle.  Thus,  if  a  consumer 
submits  an  amount  sufficient  to 
con.stitute  a  ])eriodic  pavment  (that  is, 
enough  to  cover  the  amounts  due  for 
princi])al,  inter(;st,  and  escrow),  that 
|)ayment  mn.st  he  prompt Iv  credited  to 
a  consumer’s  account. 

Becau.se  the  definition  of  “periodic 
])ayment’’  is  intended  to  rellect  the 
consumer’s  contractual  obligation,  to 
the  extent  a  c;on.snmer’s  mortgage  loan 
has  been  accelerated  (such  that  the 
])eriodic  payment  con.stitutes  the  total 
amount  owed  for  all  princij)al  and 
interest),  or  that  certain  obligations  for 
force-placed  insurance  or  delimjuent 
taxes  have  h(!en  paid  through  the  escrow 
account,  those  amounts  may  he 
a])])ro])riately  accounted  for  within  this 
definition  of  a  periodic  ])ayment.  With 
regard  to  defining  the  periodic  ])ayment, 
the  Bureau  believes  it  is  apj)ropriale  to 
include  amounts  owed  for  e.st;row  in  the 
periodic  payment.  The  2013  RFSBA 
Servicing  Final  Rule  im|)ose.s  greater 
re(]uirement.s  on  servicers  with  respect 
to  advances  for  maintaining  insurance 
for  escrowed  borrowers  and  the  Bureau 
believes  it  is  appropriate  and  consistent 
with  most  securitv  instruments  to 
inchuhi  escrow  in  the  periodic  ])avim!nt. 

The  Bureau  does  not  believe  the  rule 
will  ])revent  collection  of  late  fees  or 
impose  operational  challenges  on 
servicers  regarding  the  timing  for 
crediting  j)ayments.  Although  a  servicer 
may  not  delay  crediting  of  a  payment 
until  a  late  fee  has  been  paid,  nothing 
in  the  rule  prevents  a  servicer  from 
charging  and  collecting  a  late  fee  where 
apj)ro])riate.  The  Bureau  does  not 
believe  it  is  apj)ropriate  to  mandate  a 
statement  to  the  consumer  regarding  the 
consumer’s  obligation  to  pay  a  late  fee; 
however,  a  servicxir  may  undertake 
ajjpropriate  actions,  including 
potentially  through  a  message;  on  the 
j)eriodic  statement,  to  collect  late 
fees."'  With  respect  to  comments 
regarding  operational  difficulties  of 
crediting  payments  on  a  specific  day, 
the  Bureau  olxserves  that  payment  must 
he  credited  on  the  day  of  recei])t  e.vce/j/ 
when  a  delay  in  crediting  does  not 
result  in  any  charge  to  the  consumer  or 
in  the  reporting  of  n(;galive  information 
to  a  consumer  reporting  agency.  The 
Bureau  believes  this  allows  servicers 
sufficient  flexibility  because,  if  it  is 
operationally  infeasible  to  post  a 
payment  on  the  day  received,  payments 
may  he  proce.s,sed  on  a  later  day  so  long 
as  that  later  ])osting  does  not  result  in 
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a  charge  to  the  consumer  or  in  the 
reporting  of  negative  information  to  a 
consumer  reporting  agency. 

Accordinglv,  the  Bureau  finalizes  the 
rule  as  propo.sed,  with  a  minor 
adjustment  to  rei)lace  the  term  “full 
contractual  payment”  with  the  term 
“])eriodic  payment.”  Ailditionallv,  to 
dispel  any  impre.ssion  that  exi.sting 
comment  3(i(c)(l)(i)  2  is  inconsistent 
with  the  final  rub;,  the  Bureau  is 
amending  the  comment  to  clarify  that  it 
concerns  the  method  in  which 
payments  are  credited. 

Small  Servicers 

Finally,  the  Bureau  does  not  believe 
an  exemj)tion  for  small  servicers  from 
the  prompt  crediting  requirement  is 
a])proj)riate.  Small  servicers  are  already 
re(|uired  to  ])rom]jtly  credit  payments 
under  the  cairrent  re(|uirement.s  of 
Regulation  Z.  Outreach  with  small 
servicers  indicates  that  such  servicers 
are  generally  already  in  compliance 
with  the  prompt  crediting  retiuirements. 
Further,  in  the  course;  of  the  Bureau’s 
outr(;at:h  efforts,  small  .servic:ers  told  the 
Bureau  that  they  do  not  u.se  suspense 
ae:count.s,  choosing  instead  to  credit 
])artial  payments  or  return  the 
payments.  The.se  practices  continue  to 
l)e  allowed,  as  clarified  in  comment 
3(i(c)(l)(ii)-1. 

3()(c)(l)(ii)  Partial  Pavnu;nts 

S(;ction  1484  of  the  Dodd-Frank  Act 
and  existing  Regulation  Z  do  not  define 
what  con.stitutes  a  “payment”  for 
])urpo.se.s  of  the  j)rompt  crediting 
r(;(juirement.  Outreach  to  consumer  and 
industry  stakeholders  reveah;d  that 
partial  payments  are  currently  handled 
in  a  variety  of  ways:  Some  s(;rvicers  do 
not  accept  partial  payments,  .some 
s(;rvicer.s  apj)ly  partial  payments,  and 
some  serx'icers  .send  partial  payments  to 
a  suspense  or  unapplied  funds  account. 
Pri;viou.sly,  there  were  no  Federal 
regulations  that  governed  such 
accounts;  thus,  the  Bureau  propo.sed  to 
address  partial  pavments  in  proposed 
§l()28.3()(c)(l)(ii).' 

Proposed  S  lh38.3()(c)(l)(ii)  provid{;d 
specific  rules  regarding  the  handling  of 
partial  payments  and  suspen.se 
accounts.  New  paragraph  3(i(c)(l )(ii) 
would  have  reepured,  con.si,st(;nt  with 
the  ])ropo.sed  periodic  .stat(;ment 
reejuirements  in  S  1028.41  di.scus.sed 
below,  that  if  a  servicer  holds  a  partial 
l)ayment,  meaning  any  ])ayment  le.ss 
than  a  full  contractual  payment,  in  a 
suspense  or  unapplied  funds  account, 
the  servicer  mu.st  di.sclose  on  the 
periodic  statement  the  amount  of  funds 
held  in  such  account.  Additionally, 
propo.sed  §  l()28.38(c)(1  )(ii)  would  have 
provided  that  if  a  servicer  were  to  hold 
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a  |)artial  payment  in  a  suspense  or 
unajjplied  hinds  account,  once  tliere  are 
sufficient  hinds  in  tlie  account  to  covcir 
a  hill  contractual  jiayment,  the  servicer 
would  have  had  to  apply  those  hinds  to 
the  oldest  outstanding  payment  due. 

The  pro])osed  regulation  would  have 
left  servicers  significant  llexihility  in  the 
handling  of  jiartial  pavments  in 
accordance  with  contractual  terms  and 
other  ajiplicahle  law.  lor  instance  hy 
rejecting  the  payment,  crediting  it 
immediately,  or  holding  it  in  a  siis])en.se 
account.  However,  the  jirojiosed  rule 
al.so  would  have  ensured  greater 
consistency  in  the  handling  of  suspense 
accounts  by  recpiiring  certain 
procedures  around  partial  jjayments. 

The  Bureau  believed  this  projiosed 
approach  would  have  clarified  servicers' 
ohiigations  in  processing  both  full 
jiavments  and  partial  jiavments.  as  well 
as  ensured  that  all  pavments  would  he 
projMirly  apjilied.  The  jirojiosed 
disclosures  would  have  helped 
consumers  understand  that  their  partial 
pavments  are  being  held  in  a  suspense 
account  rather  than  having  been 
a|)plie(l.  as  well  as  when  those  ])artial 
payments  would  he  api)lied. 
Additionally,  reciuiring  application 
when  a  full  ])avment  accumulates 
would  have  |)rovided  protection  to 
consumers,  as  well  as  reduced  the 
out.standing  principal  balance  on  certain 
consumer  loans. 

The  majority  of  commenters 
appreciated  the  rule's  flexihilitv  in 
handling  partial  payments;  however, 
some  consumer-advocate  commenters 
felt  that  all  payments,  including  partial 
j)ayments.  should  h(!  immediatidy 
credited  to  the  consumer's  account.  Two 
of  these  commenters  felt  this  was 
particularly  important  in  the  case  t)f 
daily  acc:rnal  loans.  C^omments  also 
reveahid  there  was  some  confusion 
about  the  proposed  rule:  in  i)articular. 
there  was  confusion  about  whether  the 

u. se  of  sus])ense  accounts  would  have 

he(!n  or  wqiiiwd. 

(Consumer  advocate  commenters 
nupie.sted  that  the  Bureau  rerpdre 
further  procedures  for  the  handling  of 
|)artial  j)ayments  to  avoid  arbitrariness 
in  the  handling  and  cnuliting  of  these 
j)ayments.  and  to  ensure  there  is  no 
ambiguity  or  uncertainty  for  either 
consumers  or  institutions.  The  Bureau 

al. so  received  comments  directlv 
addressing  the  cpiestion  of  whether,  if 
payments  are  returned  (rather  than 
])lace(l  in  a  suspcm.se  account  or 
applitid).  they  must  he  nsturned  within 
a  .sj)ecific  j)eriod  of  time.  Some 
comimmters  suggested  a  .s|)(;cific  period 
of  time,  and  one  commenter  felt  that 
further  regulation  on  this  topic  is  not 
nujuired.  Additionally,  the  Bureau 


received  one  comment  nujuesting 
clarification  on  how  tlu;  jjeriodic 
statement  exem])tions  would  affect  the 
partial  payments  disclosure,  one 
comment  nuiuesting  confirmation  that 
the  new  pn)visions  addnxssing  suspense 
accounts  would  not  he  in  conflict  with 
existing  Regulation  Z  4^228.21,  and 
several  comments  re(]U(\sting  an 
exemption  from  the  prom])t  crediting 
provisions  when  a  consumer  is  in 
l)ankruptcy. 

Finally,  commenters  disagnuul  on  the 
j)rovision  recpdring  application  to  the 
oldest  outstanding  deliiuiuencv — some 
agreed  with  this  provision  h(H:au.se  they 
felt  it  would  advance  the  date  of 
deliiKjuency  one  cycle,  while  other 
consumer  advocate  commenters  felt  it 
would  he  more  consumer-friendly  to 
mandate  that  servicers  a])ply  the 
payment  to  the  most  recent  ])ayment 
due.  These  commenters  al.so  stated  the 
propo.sed  i)rovision  woidd  conflict  with 
certain  State  laws. 

The  Bureau  is  ado])ting  as  the  final 
rule  all  the  propo.sed  i)rovi.sion.s 
addressing  ])artial  payments.  (!xce])t  for 
the  clau.se  reciuiring  to  which 
out.standing  ])aym(;nt  an  accumulat(!d 
comi)lete  periodic  pavment  must  he 
ai)plied.  Th(!  Bureau  is  clarifying  in  the 
final  rule  that  if  sufficient  funds  accrue 
in  any  suspensi;  or  nnaj)])li(;d  funds 
account  to  cover  a  periodic  payment, 
such  funds  must  he;  treated  as  a  periodic. 
])ayment  receivcul. 

The  Bunuiu  has  carefully  consid(!red 
the  comments  suggesting  that  all 
payments,  including  partial  payments 
and  jjarticularly  ])artial  ])avments  for 
daily  accrual  loans,  should  he  prom])tly 
credited.  The  Bureau  recognizes  that  the 
statutory  language  does  not  aildniss 
partial  payments,  hut  the  Bureau  al.so 
notes  that  the  statute  cotlified  existing 
language  from  Regulation  Z,  which  has 
been  widely  interpreted  to  allow  jjartial 
payments  to  he  sent  to  suspense 
accounts. 

The  Bureau  also  considered  the 
burden  that  reepdring  prompt  crediting 
of  partial  j)ayments  could  imjjose  on 
.servicers.  Re(|uiring  servicers  to  cnulit 
ev(;ry  payment  that  a  consimujr  sends  in 
during  the  month  could  crciati;  problems 
in  j)aymenl  |)roce.s.sing  operations. 
Additionally,  this  could  create  immense 
accounting  difficnlties;  for  exam])le,  if  a 
consumer  were  to  send  in  a  few  dollars 
the  servicer  would  have  to  determine 
the  ])roper  allocation  of  those  funds. 
Finally,  this  would  create  complications 
for  servicers  wluni  consumers  are 
severely  deliiupient.  (iertain  State  laws 
r{!(|uire  a  ])eriod  of  time  hetweem  the  last 
accejMed  payment  and  foreclosure. 
C.on.stant  a])plication  of  partial 
payments  could  jjrevent  .servicers  from 


hiiing  able  to  foreclose  on  pro])erty,  even 
when  such  foreclosure  would  otherwise 
he  appro])riate.  The  Bunuui  al.so 
considered  the  jjolential  hemdit  to 
consumers.  While  the  Bureau  agrees 
that  holding  payments  in  a  .sus))ense 
account  rather  than  ap])lying  them 
could  increase  the  cost  of  inteni.st  for 
daily  interest  accrual  loans,  the  Bureau 
not(!.s  that  this  cost  to  consunuus  is 
limited  due  to  the  reejuirement  to  a])ply 
the  funds  once  a  full  payment  has 
accrued.  Thus,  reepdring  application  of 
partial  payments  woidd  ]U'ovide  at  best 
only  a  limited  benefit  to  consumers.  In 
light  of  the  small  benefit  to  consumers, 
and  larger  burden  on  servicers,  the 
Bureau  does  not  believe!  it  is  appreipriate 
te)  reupdre  jirompt  applie;atie)n  of  jiartial 
payments.  The  Bureiau  notes  that  while 
the!  final  rule  cillows  .servie:e!r.s  te)  ])lae:e! 
l)artial  peiyments  re!e;e!iveel  into  a 
suspeaise  ae;count,  it  ele)e!S  ne)t  nniuira 
servie-.ens  te)  plae:e!  pcirtieil  payments  in 
.sus])e!n.se!  ae:e;e)unt.s. ' The  Burexui 
he!lie!ve!.s  that  suspense  ae:e:e)unt.s  are  best 
;ieletre!s.seel  hv  cille)wing  .se!rvie:e!.s 
eliseaetie)!!  ;is  te)  whether  te)  use  .sue:h 
ae:e;e)unt.s  hut  reupdring  that  funels  helel 
in  any  sneih  iie:e:ount  he  eli,se:le),se!el  in  the! 
perieeelie:  st;ite!me!nt,  anel,  whe!n  suffieaent 
funels  ae:e;rue!  for  a  full  payment,  that 
the!y  he  ])re)m])tly  ap])lie!el,  eis  in  the 
pre)])e).se!el  rule.  The  Bumau  helievens 
many  e)f  the  meere  eleteiileel  as|)e!e:t.s  e)f 
suspense  ae;e:e)unt.s  are  alrexuly 
aelelre!.s.se!el  by  e!xi.sting  law  anel  e:e)ntnK;t,s 
(for  exiimple.  the  Burexin  e)hse!rve!.s  that 
the  e)rele!r  e)f  applie:atie)n  e)f  funels  is  often 
ele!te!rmine!el  hy  the  e:e)ntrae:t  he!twe!e!n  the! 
l)artie!.s).  anel  eleees  ne)t  helien'e  it  is 
ne!e:e!.ssarv  to  imj)e).se  aelelitie)nal 
reiguhition  e)n  suspense  ace:e)unts  at  this 
time. 

In  re.spe)n.se  te)  the  reejuest  for 
e:larifie:ation  as  to  how  the  perioelic 
statement  exemptions  (.see  §  1()2().41(e!)) 
affeed  the!  partial  ])ayme!nts  elise:le).sure!, 
the  Burexiu  notes  that,  under  both 
pre)pe).seel  anel  final 

§  l()2().3()(c)(l  )(ii)(A),  the  elisedosure!  is 
mejuirexl  e)nly  “if  a  pe!rie)elie:  statement  is 
reupdieKl.”  Thus,  servicers  ne)t  reupdreel 
to  seniel  j)e!rie)elic  .statements  are  exempt 
fre)m  the  pre)visie)n  reejniring  elise;le)sure! 
e)f  the  ame)unt  e)f  funels  helel  in  the 
suspense!  ae:e:e)unt  e)n  the  j)e!rie)elie: 
statement.  Fnrthe!r.  the  Bureau  ele)e!.s  ne)t 
believe  there  we)ulel  he!  a  e:e)nflie:t 
he!twe!e!n  the  preevisions  aelehnssing 
suspense  ;ie:e;e)nnt.s  anel  existing 

1()2().21.  Se!e:tie)n  1028. 21  reupdrexs  the 
e:re!eiite)r  to  take  exa  tain  ae;tie)ns  when  a 

cdiiiiiKail  ;e(i((:)(l)(ii)-l;  A  soiviccir  ninv 
liik(!  iiiiy  of  llu!  Idllowiiio  aclidirs  wlidii  a  partial 
|)aymi!iit  is  nuicnvdd:  1  hoy  may  crodit  llio  iiarlial 
paymoiil  on  n!c:oipl.  tlioy  may  lu)ld  tlio  paymoiil  in 
a  siispoiiso  or  ima])|)ii(!d  timds  accdimt,  or  tliov  mav 
roturn  tlio  |)aymont. 
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credit  Ijalance  in  excess  of  Si  is  created. 
Becau.se  funds  are  only  sent  to  a 
suspense  account  when  a  partial 
])aynient  is  received  (and  funds  must  he 
a])|)li(!d  when  a  full  ])aynient  occurs),  a 
suspense  account  wonld  not  he  u.sed  if 
there  was  a  credit  balance.  Thus,  the 
Burcuui  believes  there  is  no  conflict 
Ixitween  the.se  provisions. 

The  Bureau  believes  the  |)roin])t 
cretliting  jirovisions  should  remain  in 
effec;t,  even  when  a  consumer  is  in  a 
hankrn])tcy  or  trial  modification 
scenario.  While  the  Bureau  understands 
the  re(iuirement  that  the  |)re-])etition 
and  post-petition  accounts  must  he  kept 
.separate  during  a  bankruptcy,  the 
Bureau  believes  that  if  sufficient  funds 
accrue  in  either  account  to  make  a 
])eriodic  payment  due,  those  funds 
should  he  a])plied.  Further,  the  Bureau 
iMilieves  that  consumers  in  the 
bankruptcy  .scenario  should  have  full 
payments  jjromjitly  credited.  Similarly, 
the  Bureau  believes  that  if  a  consumer 
makes  a  |)ayment  sufficient  to  cover  the 
principal,  interest  and  escrow  due 
under  a  trial  modification  plan,  the.se 
funds  should  he  a])plied.  if  a  consumer 
wer(!  to  make  a  i)ayment  insufficient  to 
cover  the.se  exi)en.se.s,  the  .servicer 
would  also  have  the  oi)tion.s  of  returning 
tlu!  jjayment.  or  sending  the  payment  to 
a  .sus])en.se  ac:count. 

The  Bureau  carefully  considered  the 
concerns  about  the  recjuirement  that  a 
full  ])ayment  mu.st  he  applied  to  the 
oldest  outstanding  delimpiency  may 
cause  conflict  with  certain  State  law 
nuiuirements.  This  ])rovi.sion  was 
intendcul  to  prevent  extended 
delincpiencies  and  collection  of  nmlti])le 
late  fees.  However,  further  re.search  has 
shown  this  jjrohlem  is  mitigated 
through  other  means,  including  the 
prohibition  on  pyramiding  of  late  fees. 
Further,  the  Bureau  has  become  aware 
that  requiring  application  to  the  oldest 
out.standing  delincpiency  may  indeed 
conflict  with  .State  law.  In  light  of  these 
factors,  the  Bureau  believes  this 
jirovision  would  ])rovide  only  minimal 
benefits;  thus  the  Bureau  is  removing 
the  language  that  would  have  reciuired 
to  which  out.standing  time  period  full 
payments  would  have  been  a])]3lied  he 
aj)plied.  Thus.  ^  102h.3(i(c)(  1  )(ii)  is 
adoj)ted  as  proi)osed.  except  for  the; 
provision  retpiiring  to  which 
outstanding  |javment  an  accumulated 
IMM’iodic  payment  must  he  ap))lied. 

Li;gal  Authority 

The  reepured  disclosures  on  the 
periodic  statement  are  authorized  under 
TILA  section  128(f),  which  reejuires 
creditors,  assignees,  and  servicers  to 
send  statements  for  each  hilling  cycle 
that  includes  certain  information. 


including  “l.sluch  other  information  as 
the  Bureau  may  prescribe  in 
regulations.” 

In  addition,  the  Bureau  interprets  the 
language  in  TILA  section  125)F(a).  that 
servicers  must  “credit”  pavments  as  of 
the  date  of  receipt,  except  when  a  delay 
in  crediting  does  not  result  in  “any 
charge”  to  the  consumer  to  authorize 
the  recpiirement  that  ])artial  payments 
held  in  su.s])ense  accounts  he  credited 
when  a  full  periodic  ])ayment 
accumulates.  Failure  to  credit  such 
payments  would  result  in  a  c:harge  to 
the  consumer  by  extending  the  duration 
of  the  deliiKjuency.  To  the  extent  not 
retpiired  under  TILA  section  129F(a), 
the  Bureau  Believes  this  reciuirement 
regarding  crediting  of  funds  is 
authorized  under  d’lLA  .section  lO.lla). 

As  explained  above,  the  Bureau  believes 
the  r(K]uirement  is  necessarv  and  proper 
to  effectuate  the  purpose  of  TILA  to 
])rotect  consumers  against  inaccairate 
and  unfair  credit  hilling  practices  by 
ensuring  that  funds  held  in  a  suspense 
account  are  promptly  applied  when 
sufficient  funds  accumulate  in  such  an 
account  to  cov(;r  a  full  periodic 
payment. 

3(i(c)(l )(iii)  Non-donforming  Pavments 

TILA  s(!ction  129F(h)  codified  the 
treatnujiit  of  non-conforming  payments 
in  current  §  l()2().3()(c)(2).  'I’he  proposal 
did  not  make  any  substantive  changes  to 
this  provision,  hut  redesignatiKl  the 
section  as  new  §  1  ()2(i.3(i(c)(1  )(iii). 

'Pile  Bureau  noted  that  i)ayment.s  held 
in  a  suspense  or  unapplied  funds 
account,  as  addre.ssed  in  proimsed 
§  102(i.3(i(c)(l)(ii),  discussed  above, 
would  not  he  considered  to  have  Been 
“accepted”  by  the  servicer.  Thus,  under 
the  propo.sal,  partial  jjayments  retained 
in  suspense  or  unapplied  funds 
accounts  would  he  treat(;d  as  j)ayment.s 
that  have  not  been  accepted  and  thus 
are  not  subject  to  §  102(i.36(c)(l)(iii);  as 
oppo.sed  to  uon-conforming  payments 
that  have  been  accepted  that  an;  subject 
to  proposed  §  102(5. 3(i(c)(l)(iii).  and  thus 
mu.st  he  credited  within  five  days  of 
receipt. 

Two  commenters  expres.s(;d  concern 
ahont  non-conforming  payments,  stating 
that  prompt  crediting  should  he 
contingent  on  consumers  making 
l)ayments  to  the  s(;rvicer’.s  proi)er 
address  or  through  authorized  cdiannels 
(e.g.,  payment  by  phone,  online  or 
A(;H).  'Phe  Bureau  agrees,  hut  believes 
this  concern  is  adecpiately  addressed  by 
the  existing  j)rovi.sion.s  on  non- 
conforming  payments,  which  remain 
unchanged.  'Phe  final  rule  adopts  the 
provisions  on  non-conforming  payments 
as  jjro]Jo.sed. 


3(5(c)(2)  No  Pyramiding  of  Late  Fees 

3’he  proposed  rule  woidd  have 
])rohihited  a  servicer  from  as.sessing  a 
late  fee  or  deliiupiency  charge  for  a 
payment  if  (1)  such  a  fet;  or  charge  is 
attributable  solely  to  failure  of  the 
consumer  to  pay  a  late  fee  or 
delimpiency  charge  on  an  earlier 
liayment:  and  (2)  the  payment  is 
otherwi.se  a  periodic  payment  received 
on  the  due  date,  or  within  anv 
a])])licahle  grace  period.  This 
requirement  is  .suhstantiallv  similar  to 
existing  jiaragraph  3(i(c)(l)(ii)  and  the 
Bureau  (lid  not  jiropose  any  substantive 
changes  to  the  existing  recjuirement  hut 
rather  simply  redesignated  tin; 
recjuirement  as  new  jiaragrajih  3(i(c)(2). 

A  consumer  advocate  commented  that, 
in  addition  to  jirohihiting  jiyramiding  of 
late  fees,  the  regulation  should  jirohihit 
asscissing  a  late  fee  for  nonjiayment  of 
any  other  fee  owed.  The  Bureau 
observes  that  Because  the  jirojjo.sal  was 
not  intended  to  enact  any  substantive 
changcis  to  the  jirohihition  on 
jwramiding  late  fees  and  the  Bureau 
accordingly  did  not  solicit  comment  on 
how  the  jirohihition  might  he  altered, 
the  comment  exceeds  the  scojie  of  the 
ruh;making.  Accordingly,  the  rule  is 
finalized  as  j)rc)jK).sed. 

3(i(c)(3)  Payoff  .Statements 

Dodd-Frank  Act  section  14(54(1)) 
established  'PILA  section  129(1.  which 
reejuires  that  a  creditor  or  servicer  .send 
an  accurate  jjayoff  Balance  to  the 
consumer  within  a  reasonable  time,  hut 
in  no  case  more  than  seven  business 
days,  after  the  receij)t  of  a  written 
reejuest  for  such  Balance  from  or  on 
Behalf  of  the  consumer.  This  j)rovi.sion 
generally  codified  existing 
§  102(5. 3(5(c)(l)(iii)  of  Regulation  Z 
regarding  j)rovi.sion  of  j)ayoff 
.statements,  hut  with  four  suh.stantive 
changes.  First,  while  exi.sting  Regulation 
Z  only  apj)lie.s  the  recjuirement  to 
.servicers,  the  .statute  aj)j)lie.s  the 
recjuirement  to  both  servicers  and 
creditors.  'Phe  Bureau  j)rop()secl 
extending  the  recjuirement  to  assignees 
as  well.  .Second,  the  statute  aj)j)lie.s  the 
j)r()mj)t  re.sj)()n.se  recjuirement  to  “home 
loans,”  rather  than  consumer  credit 
transactions  secured  By  the  consumer’s 
j)rincij)al  dwelling.  'Phe  Bureau 
I)roj)o.se(l  to  interj)ret  u.se  of  the  term 
“home  loans”  to  exj)ancl  the  scoj)e  of 
the  Regulation  Z  recjuirement  from 
consumer  credit  transactions  secured  hv 
principal  dwellings  to  consumer  credit 
transactions  secured  by  anv  dwelling."  * 


"  'Tlio  si  ill  nil!  rofiiiiros  ii  piivdlf  Isiliinco  lx; 
provided  in  response  to  <i  horrouvr’s  ri!C|iiesl,  the 
niiritau  interprets  "iKirrower"  (<i  tiTin  not  used 
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Third,  the  statute  and  the  projjosed  rule 
limit  th(!  rea.sonahle  time  for  n!Sj)ondiug 
to  a  nupiest  for  a  payoff  halaiice  to  not 
more  than  .seven  business  days;  hy 
i:ontra.sl.  existing  comment  3(i(c)(l  )(iii)- 
1  gcmerally  creatcul  a  fiv(!  business  day 
.safe  harbor  for  r(;s|)onding.  but  noted 
that  it  might  he  nxi.sonahle  to  take;  longer 
to  respond  in  con  tain  circumstancoxs. 
Fourth,  consistent  with  TIhA  section 
12‘)(h  the  proposed  rule  would  have 
re(|uired  a  |)romi)t  res|)on.se  only  to 
written  reojuiists  for  payo)ff  amounts, 
while  the  existing  regulation  reopures  a 
prompt  r(!sponse  to  all  such  re(|uests. 
including,  for  example,  oral  requests. 

(lomments  on  the  joroposed  rule  on 
payoff  balances  focu.sed  on  the  scojje. 
timing  and  procedurois  for  reoiuesting  a 
payoff  balance.  With  respect  to  the 
.scope  of  the  ])ro])osed  rule,  a  credit 
union  trade  association  urged  that  the 
Bureau  retain  the  limitation  to  loans 
secunul  hy  a  princ;ipal  dwelling  because 
of  the  potential  impact  of  the 
application  of  the  rule  to  home  etpiity 
lines  of  credit  (HFLCX^s). 

Numerous  industrx'  commenters 
indicatcul  that  the  r(!(iuirement  that  a 
payoff  balance  must  he  provided  no 
more  than  smam  business  days  after  the 
nujiiest  was  prohhmiatic  hec;ause 
additional  time  may  he  needed  to 
])rovide  ])ayoff  .statcunents  in  a  variety  of 
situations,  such  as  iV)r  reverse 
mortgages:  loans  in  deliiuiuency. 
bankruptcy  or  foreclosun!;  loans  that 
hav(!  shariui  ap])reciation  leatures:  loans 
with  payoff  r(!(iue.st.s  from  unverified 
third  parlies;  and  circumstances  in 
which  an  act  of  God  makes  com|)liance 
within  s(!V(;n  business  days  im])o.s.sil)le. 
One  credit  union  commenter  stated  that 
the  sev(m  business  dav  reciuirement  is 
unreasonable  in  light  of  the  volume  of 
mail  proc(!.ssed  by  that  institution. 
Further,  a  trade  a.ssociation  recpiested 
IFixihility  where?  the  creiditor.  assignee; 
e)r  servie:er  re;lie;.s  e)n  a  paymeait  that  was 
later  elishe)ne)re;el  e)r  that  the  e:e)nsume:r 
reve;r.se;el.  A  luunhi;!'  e)f  ce)mmenters  alse) 
re;eiue;ste;el  e:larifie;atie)n  re;gareling  the 
seveai  husine;.s.s  elay  re;ejuire;me:nt  in  light 
e)f  the  2012  HOKBA  Breepeesal  fe)r  a 
l)aye)ff  statement  te;  he;  pre)viele;el  witliin 
five  l)usine;.ss  elays. 

Finally.  e;e)mme;nters  disagre;e;el 
re;gareling  whe;the;r  a  e;re;elite)r.  a.ssigne;e;  eer 
.se;rvie;e;r  she)ulei  e)nlv  he  re;ejuire;el  le) 
|)re)viele;  a  paye)ff  .state;m(;nt  in  re;spe)nse; 
te)  a  writle;n  re;ejue;.st.  Se)me;  e:on.sumer 
aelve)e:ate;  e;e)mme;nte;r.s  felt  that  an  oral 
re;e|ue;st  .she)ulel  still  he;  sidfie:ie;nt  te; 
re;e|uire;  a  |)aye)ff  halane:e;;  he)we;ve;r.  an 
inelustry  e;e)nune;nter  .stre)ngly  suppe)rte;d 
limiting  the  payeeff  sfateanenl 
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re;epiire;me;nt.s  te;  written  re;eiue;st.s.  One; 
e:re;elit  uniem  traeie;  asse)e:iatie)n 
e:onune;nte;r  re;(iue;.sted  stanelarelizeel 
re;eiuire;me;nts  ri;gareling  .sul)mi.s.sie)n  e)f 
pavoff  halane:e;  ri;eiue;.sts  anel  a  he)u.sing 
finane:e;  ag(;ne:v  e:e)nnne;nte;r  e|ue;.slie)ne;d 
whether  the;  informatie)n  r(;eiue;sls 
l)rovision  e)f  the;  2012  RFSFA  Se;rvie:ing 
i’re)])e)sal  e:e)ulel  he;  use;el  te;  submit  a 
l)aye)ff  re;(iu(;st.  f'inally.  thre;e; 
e;e)nune;nte;r.s  aske;el  the;  Bure;au  te; 
e:on.siele;r  he)w  the;  ])ave)ff  statement 
|)rovi.sie)ns  wemlel  interae;!  with 
timelines  e)f  Slate;  anel  le)e:al  law. 

The  Bure;au  is  aele)|)ting  the;  ])rope)se;el 
rule;  as  the;  final  rule,  with  me)difie:alions 
te)  the;  timing  reeiuirements.  S])e;e:ifie:ally, 
the;  Bureau  he;lie;ve;s  it  is  ajepreepriate;  in 
e:(;rtain  se:enarie)s  te)  allow  e:re;elite)rs. 
a.ssigne;e;.s  e)r  .se;rvie;e;rs  more;  time;  than 
se;ve;n  l)usine;.ss  elays  to  re;s])onel  te)  a 
re;e|ue;.sl  fora  paye)ff l)alane:e;. 

The;  Bure;au  l)e;lie;ve;.s  the;  re;eiuire;ments 
of  the  rule;  re;gareling  the  se:e)i)e;  anel 
])re)ce;elure;.s  lor  re;e)ue;.sling  a  payoff 
statement  are;  ne;e:e;s.sarv  anel  ai)i)re)priate; 
to  im])le;me;nt  the  .statute)ry  pre)visie)ns. 
Whth  re;.s])e;e:t  le)  the;  .se;e)pe;,  Ge)ngre;.s.s 
n;vie;we;ei  the;  ])rie)r  re;gulation.  whie:h 
de;fine;d  the;  .se:e)pe;  a.s  ‘‘a  e'.onsumer  e:re;elil 
lran.sae;tie)n  .s(;e:ure;el  by  a  prine:i])al 
elwe:lling.”  ' '  ’  Ge)ngre;s.s  e;he)se;  te)  reepiire; 
pre)mpl  crediting  of  payments  e)nly  "in 
e:e)nne;e:tie)n  with  a  e:e)nsume;r  e;reelit 
transae'.tie)!)  .se;e:ure;el  hy  a  e:e)nsume;r’s 
prine:i])al  elwe;lling”  hut  e;x|)aneled  the; 
])ave)ff  ])re)vi.sie)n.s  te)  a|)|)ly  te)  anv  "home 
le)an.”  '  l'’e)r  the;se;  re;ason.s.  the;  Bure;au 
l)e;lie;ve;.s  it  is  a])|)re)priiite;  te)  interpre;! 
TILA  .se;e:tion  120G  to  ine.luele  llFliXis 
ami  e)lhe;r  e)pe;n-e;nde;el  line;.s  e)f  e:re;elit 
.se;e:ure;el  hy  a  e;e)nsume;r’s  dwelling  in  the; 
])aye)ff  .statement  re;eiuire;me;nt. 

Similarly,  limitations  on  the; 
re;e|uire;me;nt  to  ])re)viele;  a  paye)ff 
statement  e)nly  in  re.sj)e)n.se;  to  written 
re;e|ue;.sl.s  re;fle;e;t.s  (]e)ngre.ss’s  e;le;ar  e:hange; 
in  the;  language  from  the;  existing 
re;gidation.  Cre;elite)rs.  as.signee;.s  or 
.se;rvie:er.s  are;  j)ermitte;el,  he)we;ve;r,  te) 
e;e)ntinue;  pre)vieling  paye)if  .state;ments  in 
re;.spe)nse;  te)  an  e)ral  reepiest,  even  if  sue;h 
re;e]ue;.st.s  eie)  ne)t  trigger  the  regidate)ry 
paye)ff  statement  re;e]ue;sl  re;ejuire;me;nts. 

The:  Bureau  e:are;fully  e:onsiele;re:el  the; 
e:e)nune;nt.s  re;e|ue;sting  me)re  lime  in 
e:e;rlain  se:e;nario.s,  anel  re;ce)gni7.e;.s  that  it 
may  not  always  he;  fe;asil)le;  te)  pre)viele  a 
paye)if  state:ment  within  .se;ve;n  elays. 
rhus.  the;  final  rule  ine:luele;s  the; 
fe)lle)wing  e;xe;mptie)n:  Whe;n  it  is  ne)l 
fe;asil)le;  to  i)re)vieie;  a  paye)ff  statement 
he;e:au.se;  a  le)an  is  in  l)ankrupte;y  e)r 
fore:e:le).sure;.  I)e;e:ause;  the;  le)an  is  a  re;ve:r.se; 
meertgage;  e)r  .share;el  appre;e;iatie)n 
mortgage,  e)r  heeiau.se;  e)f  the;  e)e:e:urre:ne:e: 
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of  natural  elisasters  e)r  e)lhe;r  similar 
e:ire;um.stane:es.  the;  paye)ff  slale;ment 
must  he  preevideel  within  a  reasonable 
time.  Re;gareling  thirel  party 
aulhe)rizatie)n.  the;  Bure;au  l)e;lie;ve;.s  that 
the;  se;ve;n  elay  tinu;line;  ele)e;.s  not  l)e;gin 
until  a  re;(iue:sl  is  re;e;e;ive;el  fre)m  a 
ve;riiie;el  ])arty.  'rhus,  if  a  cre;elitor, 
assignee;  e)r  servie:er  must  verify 
aulhe)rizatie)n  ie)r  a  third  party,  they  will 
have;  .se;ve;n  days  from  when  a  vtnifkui 
re;e|ue;.sl  is  re;e:e;ive;d  le)  ])roviele;  the;  ])aye)ff 
statement,  and  the;  ne;e;el  fe)r  ve;rifie;atie)n 
she)uld  ne)t  e;ause;  a  ])rohle;m  with 
|)re)vieling  the;  paye)ff  l)alane:e;  within  the; 
alle)tte;el  time;  line. 

Finally,  the;  Bure;au  ae:kne)wle;elge;s 
there;  may  he  State;  e)r  loe:al  laws 
aelelre;ssing  the  timeline;  fe)r  paye)ff 
.statements  whie:h  alle)w  3  te;  21  days: 
he)we;ve;r  the;  Bure;au  de)e;s  ne)t  l)e;lie;ve; 
this  will  cau.se;  a  elirect  e;e)nflie:t  with  the; 
timeline;  e)f  the  final  rule,  'riu;  timeline; 
for  ])aye)ff  .state;me;nt.s  .state;.s  the 
maximum  time  within  whie:h  a  jiaye)!! 
statement  must  he;  ])re)viele;el.  so 
e:reelite)rs.  assignees  or  se;rvie;e;r.s  e:e)ulel 
e:e)mply  with  heeth  State;  law  time;line;s 
anel  this  rule's  timelines  hv  pre)viding 
the;  payoff  statement  within  the;  she)rte;r 
e)f  the:  twe)  time;line;s.  3’he  Bureau 
l)elie;ve;s  that  Stale;  laws  allowing  a 
le)nge;r  perioel  of  time  ele)  ne)t  pre)hil)il  the 
e:re;elite)r.  assignee  e)r  se;rvie;er  fre)m 
pre)vieling  a  ))aye)ff  statement  within 
si;ven  business  elays.  Thus,  there  is  ne; 
elire;e:t  e:onflie:t  with  .State  law  on  this 
issue,  anel  anv  ine:e)n.siste;ne;v  with  .Slate; 
e)r  le)e:al  laws  she)ulel  ne)t  ])re;se;nt  a 
pre)l)le;m. 

The  Bure;au  ele)e;.s  ne)t  l)e;lie;ve;  further 
re;gidatie)n  on  ])re)e:e;elure.s  are)unel  payoff 
l)alane:e;s  is  ne;e;e.ssary.  A  ])ave)ff  balane;e; 
re;eiue;.st  is  any  re;eiuest  fre)m  a  e;e)nsume;r, 
e)r  appre)priate  party  ae:ting  een  behalf  e)f 
the;  e:onsume;r,  which  inepiires  into  the 
te)tal  amount  outstaneling  on  the;  le)an.  or 
the;  amount  nee;ele;el  te)  ])ay  e)ff  the;  loan. 
While  sue:h  reejuests  are;  me).st  often 
maele;  whe;n  a  e:e)n.sumer  is  re;finane;ing 
their  loan.  ])ayoff  l)alane:e;  re;que.sts  are; 
ne)t  limiteel  to  this  e:e)nte;xt.  If  a  re;e|ue:.st 
is  se;nt  te)  the;  wre)ng  aelelre;.s.s  anel  ne)t 
re:e;e;ive;el  hy  the;  creelitor.  assignee  or 
.se;rvie:e;r.  they  we)ulel  not  he;  requireel  te) 
re;.spe)nel.  llpe)n  re;e;e;ipt  of  a  paye)ff 
halane;e;  re;ejue;st.  the;  e:re;elitor,  a.ssigne:e;  e)r 
.servie:e;r  must  pre)viele;  the:  ameeunt 
re;eiuire;el  to  j)ay  off  the  me)rtgage;  loan; 
sue;!)  infe)rmalie)n  must  he  pre)viele;el 
within  se;ve;n  business  elays.  The;  paye)ff 
statement  may  he;  sent  e;le;e:tre)nie:ally  e)r 
hy  fax  in  plae:e;  e)f  ])hysie:al  delivery. 
I’inally.  an  issue  was  raiseel  al)e)ut 
whe;the;r  a  ])aye)ff  statement  was  ae:e:urate; 
whe;n  a  i)aye)ff  state;me;nt  relieel  on  a 
l)ayme;nt  that  was  late;r  eli.she)ne)re;el.  The; 
Bure;au  is  ne)t  making  any  e:hange;s  to  the 
reepiireanents  e)f  the;  ae:curae;y  of  the 
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statenuMit.  The  Bureau  believes  pavoff 
statements  should  he  issued  according 
to  the  l)(!st  iulormatiou  available  at  the 
lime,  aud  il  a  pavnumt  is  later 
dishonored,  riicoverv  ol  that  amount  hv 
adding  the  amount  to  the  i)avott  balance 
should  not  he  barred  l)v  the  issuance  ot 
a  i)ayoii  statement  which  assumed  that 
the  payment  would  he;  honored. 

rhe  Bureau  received  comments  on 
interactions  between  the  propo.sed  rule 
on  payott  statcmuaits  and  othcir  rules  on 
mortgage  scavicing.  First,  the  Burcaui 
considered  if  recpujsts  for  payoff 
balances  are  siihjcKt  to  the  oral 
information  rcKpiest  obligation 
containcul  in  the  2012  RESBA  Servicing 
Proposal.  Although  a  pavoff  balance 
rcupiest  is  essentially  a  reejuest  for 
information.  tlu;re  are  subtle 
distinctions  between  the  two.  including 
that  c;c)nsumers  may  recpiest  payoff 
statements  through  a  variety  of 
cliannels,  and  servicers  have  heem  able 
to  c:harge  a  fee  for  a  ])ayoff  statennent. 

The  Bureau  has  clectdecl  to  maintain  a 
scjparate  payoff  balance!  rcicpicist  rule, 
and  exempt  payoff  halanca:  recjue.sts 
from  the  information  rc!C|uest  provision 
of  the  2013  RFSl^A  l-’inal  Ride. 

Sc!c:c)ncl,  the  Burc:an  ac;knowlc!clgc:s 
that  the  timeline  for  pavoff  halanca! 
reepmsts  recpnrcici  under  HOhiPA  is 
shorter  than  the  timeline:  for  jiavoff 
re:epie!st.s  reupiirecl  under  proposed 
§  l()20.3()(e:)(3).  However,  the  Bureau 
has  eleeteleel  tlnit  this  elifferene;e  does  not 
warrant  reelne:ing  the  length  of  the 
timeline  re:e|uire:el  under  the  fiind  rede, 
(iongrciss  made  a  cleeir  eleeasion  to 
reepiire  payoff  statements  under  general 
e:ire:umstane;es  within  seve:n  business 
days,  as  indie;ateel  by  their  e:hanging  the 
timeline  from  the  existing  re!gulation 
text  when  that  text  was  e;oelifieel  in 
Dodd-Frank  Act  .see:tion  1404.  Congress 
likewi.se  made  a  e:le:ar  eleeasion  that 
payoff  statements  for  loans  under 
IIOFPA  should  he  provided  within  five 
business  days,  as  inclie;ateei  by  the 
language  in  Dodd-Frank  Ae:t  section 
1433(el).  Additionally,  the  Bure:au  notes 
the.se  different  timelincis  are  not  in 
conflie:! — any  e:reelitor,  a.ssignee  or 
.se!rvie:e:r  e:oulel  e;omply  with  both  by 
providing  the  payoff  l)idane;e  within  five 
hnsiness  days.  Be:e;ause  of  the  e:le:ar 
intciut  of  Congress  and  the  lack  of  elire:e:t 
e:onflie;t  between  the  timelines,  the 
Bureau  has  eleeadeel  to  finalize  the 
provision  as  proposeul. 

Although  the  statute  reepiires  a 
eaedilor  or  servicer  to  .sene/  the  jiavoff 
statemeint,  the  final  rule:  use:.s  the  term 
“provide”  in  ])lae:e  of  “.send."  The 
Bure:au  believes  the  le:rms  have  the  same 
meaning  in  this  exmtext,  hut  “provide” 
exmforms  with  e!xi.sting  language  in 
Regulation  Z. 


The:  Bureau  is  finalizing  the  rule:  as 
])rope)se:el,  with  the:  addition  of  the: 
following  edau.se:  when  a  eaeditor, 
assignee:,  or  .se:rvie;e:r,  as  ii])plie:ahle:,  is 
not  able:  to  ])roviele  the  .state:me:nt  within 
.se:ve:n  l)u.siue:.s.s  elavs  of  sueli  a  reepiest 
he:e;au.se  a  loiiu  is  in  l)ankrupte;y  or 
fe)re:e:le)snre:,  l)i:e:;uise:  the:  loan  is  ii  re:ver,se: 
mortgage:  or  shared  a])])re:e:iation 
mortgage,  or  l)e:e:ause:  of  natural  elisa.sters 
or  other  similar  e:ire:umstane:e:.s,  the: 
])ayoff  statement  must  he:  pre)vieli:el 
within  a  re:a.sonal)le:  time. 

Small  Se:rvice:r.s 

A  numher  of  e:onnnnnity  hanks,  eaeelit 
unions,  small  .servie:ers  and  their  trade: 
a.ssoenations  re:e]ue:.ste:el  an  exemption  for 
small  se:rvice:r.s  from  all  the  proiiosed 
Ijrovisions  in  the  2012  TILA  Servicing 
Pro])osal.  The:  Bureau  e:on.sielere:el  if  a 
small  .se:rvie;e:r  e:xe:mptlou  would  he 
ajipropriate  for  the:  re:cpure:me:nt  on 
payoff  .state:me:nts.  The  Bure:an  noted 
tiled  the  final  rule  is  verv  similar  to  the 
existing  rede,  whie:h  small  .service:r.s  are: 
idready  in  e;om])li;me;e  with,  as 
e:viele:ne;e:et  hv  Small  Entitv 
Re])re:.se:ntative:  e:onnne:nt.s  in  the:  Small 
Busine:.ss  Re:vie:w  Panel.'"’  In  light  of 
this,  the:  Bureau  ele)e:,s  not  he:lie:ve  a  small 
.se:rvice:r  e:xe:mptie)n  to  the:  pavoff 
statement  provision  would  he: 
iipj)re)])riate:. 

Ee:gal  Authority 

The  exte:n.sie)n  of  the:  re:e|uire:me!nt  to 
ii.ssignees  is  aidhe)rize:el,  among  other 
authorities  under  d’ll.A  se:ctie)n  lO.'ila) 
heeiause.  for  the  rea.sons  dise:n.sse:el 
above,  it  is  ne:e:e.ssary  and  pre)pe:r  to 
e:ife:ctn!de:  the:  jmrposes  of  I’lEA. 
ine;huling  to  assure  a  meauingfid 
disclosure  of  eaeelit  terms  and  pre)ti:e;t 
the  consumer  against  unfair  eaeelit 
hilling  ]jrae:tie:e.s,  and  to  prevent 
cire;umvention  or  evasion  of 'I’lI.A.  'rhe 
Burt:au  also  uses  its  authority  uneli:r 
Dodd-Frank  Ae:t  seelion  MO.'ilh)  to 
extend  the  apjilicahilitv  of  the:  pavoff 
statement  reepurements  under  TILA 
se:e:tie)n  12nG  to  assignees.  As  di.seai.s.se:el 
above,  this  i:xte:nsion  se:rve:.s  the:  inte:re:st 
of  exmsumers  and  the:  puhlie:  interest. 
.Siihje:e:ting  eaeditors,  as,signe:e:.s.  and 
.se:rvie;e:rs  to  the:  reepiirements  of 
??  1()2().38(e;)(3)  akso  promote:s 
eamsistency  with  final  l()2(i.2l)(c:)  and 
S  H)2(j.2()(el)  (ARMs  elise:losure:s),  whie:h 
likewise  ajiply  to  e;re:elitor.s.  ii.s,signe:e:s. 
and  .se:rvie:e:r.s. 

The:  exemiition  to  the  jiayoff 
statement  reeiidrement.  whic;h  allows 
payoff  statements  to  he:  provided  within 
a  re:asonahle:  time:  when  se:ve:n  business 
days  is  not  feasible  due  to  e;e:rtain 


'  "‘.S'lV!  .Sniiill  Itusiiuiss  K(!vi(!\v  I’aiMjt  Ki!|)(ii  t.  ill 
27.  22. 


eareannstane:es.  is  ne:e;e:s.sarv  <mel  proper 
under  'I'lLA  se:e:tie)n  l().')(a)  to  faealitide 
e:ompliane'.e.  P'or  the:  reasons  eliseai.s.se:el 
above,  under  e.ertain  eareann.stane;e:s  it 
would  not  he:  feiasihle  to  provide  a 
])ayoff  statement  within  .seven  business 
days.  In  addition,  the  Bureau  l)e:lie:ve:.s, 
in  light  of  the  fae.tors  set  forth  in  'I’lLA 
se:e:tie)n  l().')(f).  that  this  exemiition  will 
have:  minimal  effe:e:t  on  the  e:onsnme:r 
])rote:e:tiem  benefits  of  the:  payoff 
statement  provision.  Spe:e:ifically,  the: 
Bure:au  e:onside:rs  that  the  e:xemptiem  is 
proper  irre:.spe:ctive  of  the:  amount  of  the: 
loan,  the:  status  of  the  consumer 
(inedueling  related  finaneaal 
.irrangements,  finanenal  .sophist ie:ation. 
and  the:  importane;e:  to  the:  exmsumer  of 
the:  loan],  or  whether  the  loan  is  .seeaired 
hv  the:  prinedpal  resielene:e  of  the 
e:on.snme:r. 

.Se:i:tie)n  1028.41  Periodic  Statements  for 
Residential  Mortgage:  Loems 

Se:e:tie)n  1420  of  the  Dodd  Frank  Ae;t 
e:.stahli,she:d  'I’lLA  se:e:tion  128(f) 
reepiiring  periodic:  statemeints  for 
mortgage  loans.  'I’he  Bnre:an  proposed 
imple:menting  the:  re:epiire:me:nts  on 
pe:rioelie:  .statements  in  S102().41.  'I'he 
statute  re:e]nire:.s  the:  periodie:  statement 
to  dise:le).se;  .se:ve:n  items  of  information 
(the:  amount  of  the  ])rine:ipal  obligation, 
e:urrent  inte:re:.st  rate:  and  reset  elate:  if 
api)lie:ahle:,  information  on  prepayment 
pe:naltie:s  and  late  fee:s.  e:e)ntae:t 
information  for  the:  .se:rvie;e:r.  and 
home:e)wne:r.ship  e:enmselor  information), 
as  well  as  sue:h  other  information  as  the: 
Bureau  may  pre:se:ril)e:  in  re:gid;itie)n.s."7 
In  developing  the:  propo.sed  rule,  the: 
Bnre:an  believed  the  periodic  state:me:nt 
would  provide  the:  gre:ate:.st  value  to 
e:on.sume:rs  by  also  providing 
information  re:gareling  upe:oming 
payment  obligations  and  the:  application 
of  past  payments,  a  list  of  recent 
transae:tion  ae:tivity.  additional  ae:e;e)unt 
information,  and  delinejiiency 
information,  'rliiis,  the  Bure:an  projiosed 
pursuant  to  'I’lLA  se:e:tion  128(f)(1)(H) 
that  eae:h  ])e:rie)elle:  .statement  also 
include  this  additional  information. 
Additionally,  the  jiroposed  re:gidatie)n 
.set  forth  re:e]nire:me:nt.s  re!gareling  the 
timing  and  form  of  the:  periodic 
.statement  and  e:.stal)lishe:d  e:xe:mplion.s  to 
the:  re:e]uire:me:nt  to  jirovide  a  periodic: 
statement. 

Under  'I'lLA  .se:e:tion  128(f)(1).  the: 
re:epiire:me:nt  to  provide  a  pe:rie)elie: 
statement  applies  to  e:re:elitor.s,  a.ssignees, 
and  .servie:e:rs  of  residential  mortgage: 
loans.  'I’he  Bureau  interjireits  this  to 
me:an  that  the:  e:e)n.sume:r  must  only 
re:e:e:ive:  one  jierioelie:  .state:me:nt  e:ae:h 
hilling  e:ycle.  hut  e:reelitor.s.  as.signe:e:s. 
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and  servicers  wouhi  all  be  n!Sj)onsible 
for  ensuring  that  the  consumer  rect'ives 
a  periodic  statement  that  nuHitsthe 
nj(|niremenls  of  ^  1()3(>.41.  To  increase 
madahilily.  proposed  $i}l()2().41  used  the 
term  “servicer"  to  d«!.scrilM;  the  entities 
covenul  by  the  |)ro])osed  reciuirement, 
and  defined  ".servicer"  to  mean 
cnulitors.  as.signe(?s.  or  servicers  for  the 
pnr|)oses  of  1028.41.  This  terminologv 
was  also  used  in  the  section-hv-section 
analysis  of  j)n)posed  §  1020.41. 

Proposed  comment  41(a)-3  clarified  that 
onlv  one  |)eriodic  statement  mu.st  he 
.sent  to  the  consumer  each  hilling  cycle, 
while  the  cnulitor.  assignee  and  servicer 
are  snhj(x;t  to  the  periodic  statement 
nujuiremenl.  they  may  decide  among 
themselves  who  will  send  the  statement. 
The  Bureau’s  inter|)u4ation  of  the 
statute  would  not  npiily  the  ongoing 
jHM'iotlic  statement  nxiiiirements  to  an 
entity  that  originated  the  loan,  hut  has 
sold  both  the  loan  and  the  servicing 
rights  and  no  longer  has  anv  connection 
to  the  loan. 

The  proposed  periodic  .statement 
carefnllv  balanced  the  need  to  j)rovide 
consumers  with  sufficient  information 
against  the  risk  of  overwhelming 
consumers  with  too  much  information. 
The  propo.sed  r(X|nirements  were 
designed  to  make  the  statement  easv  to 
nnid.  wln;ther  provided  in  a  j)aper  form 
or  electronically.  The  Bureau  believed 
that  imposing  a  r(H)nirement  that 
information  lx;  gronj)(Hl  into  defined 
categories  would  presimt  the 
information  in  a  logical  format,  while 
allowing  .servicers  flexihilitv  in 
customizing  the  .statement.  Tims,  the 
proposed  regulations  di.scu.ssed  below 
re(|uired  the  following  groupings  of 
information: 

•  Tiu!  Amount  Dim:  The  most 
prominent  disclosure  on  the  statement 
would  he  the  amount  due.  The  due  date 
of  the  payment  and  information  on  the 
late  hx!  were  also  included  in  this 
grouping. 

•  Kxplmmtion  of  Amount  /9ue;This 
grou])ing  would  include  a  breakdown  of 
the  amount  due.  showing  allocation  to 
|)rincipal.  interest,  and  (i.scrow.  This 
grouping  would  also  j)rovide  the  total 
sum  of  anv  fees  or  charges  im))osed.  and 
any  amount  of  pa.st  due  j)avment. 

•  Ihist  Pavumut  Bnmkdown:  This 
grouping  would  include  a  breakdown  of 
how  j)n!vion.s  j)aymenl.s  were  a|)plied. 

•  Tnmsoctiou  Activity:  This  grouping 
would  h(!  a  list  of  anv  activitv  that 
cnxiits  or  debits  the  outstanding 
account  balance,  for  exainjile.  charges 
im])o.s(xl  or  payments  received. 

The  j)eriodic  statement  would  have 
akso  included  the  following  information: 

•  C(;rtain  messages  as  rtxjuirtxl  at 
certain  times  (for  example,  information 


on  funds  held  in  a  suspense  or 
unapplied  funds  account). 

•  (Contact  information  for  the  servicer. 

•  Account  information  as  nxjuired  hv 
the  statute,  including  the  amount  of  the 
principal  obligation,  current  interest 
rate,  and  when  it  might  chang(!  (if 
applicable),  information  on  ])repayment 
|)enalti(!s  (if  applicahh;)  and  late  fe(;.s. 
contact  information  for  the  servicer,  and 
homeownership  counselor  information. 

•  Finally,  additional  delimiuency 
information  would  he  re(]uired  when  a 
consumer  is  more  than  4.'j  davs 
(h'liiKiuent  on  his  or  her  loan.  Each  of 
these  di.sclosures  is  di.scu.ssed  below. 

41(a)  In  general 

Projjo.sed  §  1020.41  (a)  stated  the 
general  re(]uirement  that,  fora  closed- 
end  consumer  credit  transaction  secured 
by  a  dwelling,  a  creditor,  assignee,  or 
servicer  must  transmit  to  the  consumer 
for  each  hilling  cycle  a  ])eriodic 
statcnnent  mecsting  the  timing,  form,  and 
content  nxiuirements  of  §  1020.41, 
unle.ss  an  exemption  applies. 

Periodic  Statements  Overall 

While  many  commentiirs  wen; 
su])))ortive  of  the  periodic  statements, 
some  commentiM's  had  concerns  about 
certain  nxiuirements,  and  some 
commentms  nxiuestixl  the  Bunxm  not 
nxiuin;  periodic  statements  at  all.  Such 
industry  commenters  felt  that  sonu!  of 
the  information  was  unnece.ssarv.  and 
the  rest  of  the  information  was  available; 
through  other  channels,  including  the 
original  loan  documents,  Web  sites  with 
information  on  the  loan.  (;xi.sting 
disclosures,  formal  information  retpiest 
procedures,  and  informal  channels. 
The.se  commenters  also  expre.ssed 
concern  that  the  Bureau  was  ex])anding 
the  recpiired  content  of  the  periodic 
statement  beyond  that  which  was 
specifically  re{iuir(;d  in  the  Dodd-Frank 
Act.  and  that  there  was  too  much 
information  on  the  periodic  statement, 
resulting  in  a  disclosure  that  was  too 
busy  and  confusing  to  the  consumer. 

(xanmenters  sought  clarification 
about  the  periodic  statement  in  the 
context  of  loans  that  have  h(;en 
accelerated,  sent  to  foreclosure,  or  that 
are  in  the  hankruptev  process.  S(;veral 
commenters  contended  that  .statem(;nts 
should  not  he  r(;(iuired  when  loans  have 
been  accelerateil  or  sent  to  for(;closure. 
(lommenters  jjiesented  opposing  vii;ws 
about  loans  in  hankru])tcy — some 
consumer  advocate  comment(;rs  felt  it 
was  essential  that  statements  he 
provid(;d  to  consumers  in  hankru])tcy  to 
ensure  they  are  kejjt  informed  on  the 
status  of  their  loan  and  have  a  record  of 
the  account,  while  other  industry 
commenters  insisted  that  j)roviding 


.statements  for  loans  in  bankruptcy 
might  cause  confusion  or  violate  court 
orders  or  the  Fair  Debt  Collection 
Practices  Act  (FDCPA).  One  commenter 
added  that  if  statements  must  he 
provided  to  consumers  in  l)ankru|)tcy. 
tin;  statement  should  he  allowi;d  to 
contain  anv  information  disclosures  or 
me.ssaging  re(|uired  under  bankruptcy 
rules  or  court  orders.  Finally, 
comment(;rs  suggested  other  triggers  for 
when  the  |)(;riodic  statement  should  not 
he  recpiired.  including  if  the  consumer 
has  vacated  the  jn'emise.  if  mail  has 
h{;en  riiturned  due  to  a  had  address,  or 
if  the  consumer  has  not  sent  any 
payments  nor  responded  to  the 
.servicer's  attempts  to  contact  them  in 
six  months. 

The  Bureau  carefully  considered  the 
concerns  expre.ssed  about  the  ])eriodic 
statement  overall.  Congress  clearly 
mandated  that  consumers  receiye  on  a 
periodic  basis  a  statement  that 
summarizes  certain  key  loan  terms 
(such  as  the  interest  rate)  and  contact 
information  both  for  seryicers  and 
homeownership  counselors  and 
counseling  organizations.  Congress  al.so 
authorized  the  Bureau  to  recpiire 
additional  information.  The  Bureau 
continues  to  helieye,  for  the  reasons 
listed  in  the  discussion  of  the  pro])osed 
rule,  as  well  as  for  the  reasons  set  forth 
below,  that  including  the  information 
reejuired  beyond  that  sjiecifically  listed 
in  the  Dodd-1'’rank  Act  will  allow  the 
])eriodic  statement  to  serye  a  yariety  of 
imjiortant  juii'iioses.  including 
informing  consumers  of  their  jiayment 
obligations,  jiroyiding  information  about 
the  mortgage  loan,  creating  a  record  of 
transactions  that  increase  or  decrease 
the  outstanding  balance,  proyiding 
information  needed  to  identify  and 
as.sert  errors,  and  ju'oyiding  information 
when  consumers  are  delincjuent. 

Indeed,  the  Bureau  helieyes  that 
consumers  likely  woidd  he  perplexed  if 
they  were  to  receiye,  on  a  periodic  basis, 
.statements  which  contained  information 
about  their  loan  terms  and  out.standing 
balance  hut  did  not  include  any 
information  about  payments.  Each  item 
of  information  recpiinxl  by  the  periodic 
.stat(;ment  is  discussed  below  in  the 
.section-hy-section  analysis  of  the 
content  of  the  p(;riodic  statements. 

The  Bureau  acknowledges  that  some 
of  the  information  on  the  periodic 
statement  may  be  ayailable  through 
other  channels:  howeyer,  the  Bureau 
notes  that  (iongress  clearly  det(;rmined 
certain  information  should  be  retjuired 
to  be  ])royided  to  consumers  in  a  single 
statement  on  a  j)eriodic  basis.  The 
Bur(;au  a])preciate.s  the  concern  about 
potentially  confusing  the  consumer  or 
ob.scuring  important  information  by 
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l)r{)vi(ling  too  imicli  on  the  periodic 
statement.  Tin;  Uureaii  l)eli(!ves  the 
])eriodi(:  statement  should  Im;  a  snapshot 
of  the  ])r(!.sent  account,  and  not  a  recital 
of  s(!rvit;(!r  j)olicies.  'I'he  llnrean  helieves 
that  iHupiiring  certain  information  to  In; 
on  the  front  i)age  will  ensure  im])ortant 
information  is  highlighted.  l‘’nrth(!r,  tin; 
Hiirean  has  mamiat(!d  tin;  gron])ing 
nuinirements  discussed  in  1()2(). 41(d) 
helow.  The  Bureau  helieves  tlui  final 
jHiriodic  stat(;ment  halanc(;s  the  necul  to 
j)re.sent  a  significant  amount  of 
important  information  and 
docnmentalion  on  the  loan,  with  the 
need  to  present  information  in  a  format 
the  c.onsumer  will  he  able  to  understand 
and  process. 

The  Bureau  also  carefully  considered 
the  conc.erns  expressed  about 
circumstances  in  which  ])eriodic 
.statements  should  not  he  nxpiired. 

While  the  Bureau  acknowledges  that 
circumstances  such  as  acceleration 
could  make  providing  a  jjeriodic 
.statement  more  complicated,  the  Bureau 
notes  that  such  circum.stances  are  often 
precisely  when  a  consumer  most  needs 
the  ])eriodic  statement.  The  Bureau 
t)eliev(!s  an  important  role  of  tin; 
periodic  statement  is  to  document  fees 
and  charges  to  tin;  consunu!]':  as  long  as 
such  charges  may  he  as.sessed.  the 
consunuir  is  entitled  to  receive  a 
])(!riodic  statement.  The  Burcaiu 
understands  the  concerns  about  the 
periodic  statement  being  provided  when 
a  consumer  is  in  t)ankru])tcy,  and 
addresses  lhe.se  concerns  in  the  .section- 
l)y-section  analysis  of  §  1028.41  (d)(2) 
(Explanation  of  Amount  Due)  helow. 

Scope 

Under  TILA  section  128(f),  the 
p(!riodic  statement  r(;quirement  applies 
to  residential  mortgage  loans.  The  term 
"residential  mortgage  loan”  is  defined 
in  TILA  section  l()3(cc)(.'i)  to  generally 
mean  any  consumer  credit  transaction 
that  is  .secaired  by  a  mortgage,  deed  of 
trust,  or  other  equivalent  con.sensual 
.security  interest  on  a  dwelling  or  on 
residential  real  ])roperty  that  includes  a 
dwelling,  other  than  a  consunuir  credit 
transaction  under  an  open-end  credit 
plan.  Consistent  with  this  definition, 
])roj)osed  §  l()2().41(a)  would  applv  the 
pc'i'iodic  statement  recjuirenujnt  to  “any 
clo.sed-end  consumer  cnalit  transaction 
.secured  by  a  dwelling.”  This  language 
im])lement.s  the  siihstanlive  scope  of  the 
.slatut(n  no  substantive  change  is 
intended. 

One  industry  trade  a.ssociation 
commenter  siiggestcul  ])eriodic 
.statements  should  he  limited  to  first  lien 
loans  secured  by  the  consumer's 
principal  dwelling,  because  consumers 
obtaining  subordinate  lien  loans  and 


loans  secured  by  non-principal 
residences  (such  as  vacation  homes)  are 
typically  experienced  succe.ssful 
hom(;owners.  as  evichmcanl  hv  the  fact 
that  such  consumers  (pialified  for  the.sc; 
loans.  One  commenter  asked  for 
clarification  as  to  whether  HELOCs 
should  receive  p(;riodic  statcanents.  and 
OIK!  commenter  sought  clarity  on  simi)le 
interest  closed-end  home  ecjuity  loans. 

The  Bureau  Ixilieves  that  Congress 
clearly  specified  the  .sco])e  of  the 
periodic  statement  nKiuirement  hv  \ising 
the  d(!fined  term  “residential  mortgage 
loans.”  This  scope  is  not  limited  to  first 
lien  loans  .secured  by  the  consumer's 
jjrincipal  dwelling,  hut  covers  all 
clo.sed-end  consumer  transactions 
secured  by  a  dwelling.  However,  open- 
end  transactions  are  not  ini;luded  in  the 
scope  of  this  rule.  The  scope  of  the  rule 
is  finalized  as  proposed. 

Transmit  to  the  Consumer 

Broj)o.sed  4)  1028.41  (a)  would  have 
recpiired  the  servicer  to  transmit  the 
])eriodic  statement  to  the  consumer.  I'he 
term  “transmit”  is  used  in  the  statute. 
Use  of  this  term  would  indicate  that  the 
servicer  must  do  more  than  .sim|)lv 
make  th(!  statement  available;  the 
statement  must  hc!  .s(!nf  to  the  consumer. 
Bap(!r  statements  maihul  to  the 
consumer  would  meet  this  refiuireiiKiut. 
As  discu.s.sed  helow  with  respect  to 
pro])osed  4}  l()2().41(c).  if  the  servicer  is 
using  an  electronic  method  of 
distribution,  a  .servicer  may  .send  the 
consumer  an  email  indicating  that  the 
statement  is  available,  rather  than 
attaching  the  statement  it.self,  to  account 
for  information  .securitv  concerns. 
Pro])osed  comment  41(a)-l  clarified  that 
joint  obligors  need  not  receive  separate 
statements;  a  single  statement  addressed 
to  both  of  them  wonld  satisfy  the 
j)eriodic  statement  retiuirement. 

All  comments  on  this  topic  were  in 
relation  to  electronic  statements,  which 
are  di.scus.sed  in  §  1 028.41  (c)  helow.  The 
final  rule  uses  the  term  “jnxjvide”  in 
place  of  “transmit.”  The  Bureau 
l)elieves  the  terms  have  the  same 
meaning  in  this  context,  hut  “provide” 
conforms  with  existing  language  in 
Regulation  Z.  This  ])rovi.sion  is 
otherwise  ado])ted  as  propo.sed. 

Billing  Cycles 

Broj)o.sed  ^  l()2().41(a)  would  have 
recpiired  a  periodic  statement  to  hc!  sent 
(!ach  “hilling  cycle.”  The  hilling  cycle 
corresjKmds  to  the  Inupiency  of 
])ayment.s,  as  e.stahlished  by  the  legal 
obligation  of  the  consumer  under  the 
mortgage  note  and  any  suh.secpient 
modifications.  Thus,  if  a  loan  recpiires 
the  consumer  to  make  monthly 
payments,  that  c:on.sumer  will  have  a 


monthly  hilling  cycle.  Likewi.se.  if  a 
consumer  makes  cpiarterly  ])ayment.s, 
that  consumer  will  have  a  cpiarterlv 
hilling  cycle. 

Ba.sed  on  indu.strv  outreach,  the 
Bureau  has  learned  of  other  alternatives 
to  monthlv  hilling  cycles.  Some  loans 
may  Ik!  timed  to  accommodate 
consumers  emjiloyed  in  seasonal 
indu.stries  (for  exanqile,  a  loan  may  have 
10  payments  over  the  course  of  a  year). 
For  such  loans  the  hilling  cycle  may  not 
align  with  the  c:alenclar  months.  Another 
non-monthly  jjaymcmt  arrangciment  mav 
oc:c:nr  when  payments  are  made  evc:rv 
other  week,  or  othcir  similar  lc!ss-lhan- 
monthly  pcn  iods.  For  example.  .servic:er.s 
and  c;on.sumer.s  may  arrange  a  hi-wc!ekly 
payment  program  to  align  mortgage 
payments  with  the  consumcir's 
payc:hec:k.s.  Suc:h  hilling  c;yclc!s  may  he 
arrangements  with  the  .servic;er  that  do 
not  modify  the  Icigal  obligation  of  the 
c.onsumer.  In  suc.li  c;a.se.s,  a  periodic 
statement  may.  hut  is  not  requircul  to, 
retlcict  this  modified  pavment  c:vc:le. 

The  Bureau  rc:alizecl  that  a 
recpiirement  to  provide  statements  every 
other  wc!ek  may  he  c:ostly  for  servicers 
and  nnhel])fnl  to  c:onsumers.  In 
addition,  .suc:h  a  short  c:yc:le  may  c;au.se 
problems  with  information  on  the 
.statement  being  outdated.  Thus, 
projiosed  §  l()2().41(a)  provided  that,  if  a 
loan  has  a  hilling  c:yc;le  shorter  than  a 
pc!ric)cl  of  31  days  (for  example,  a  hi- 
wciekly  hilling  c:yc:le),  a  single  periodic; 
.statement  may  hc!  used  to  c;ovc!r  the 
entire  month.  Broposcul  c;c)nunc!nt  41(a)- 
2  clarified  how  .suc;h  a  single  .statement 
would  aggregate  information  from 
mnltii)le  hilling  c:yc;les.  All  c:c)mments 
on  this  topic  were  in  relation  to  timing 
of  the  periodic:  statement,  discussed  in 
the  .section-hy-scic:tic)n  analysis  of 
S  1028.41(1))  i)elow.  The  ruie  is 
otherwise  adoj)ted  as  proposcul. 

Legal  Authority 

Sec:tic)n  1028.41  (a)  implements  TILA 
.sec:tion  128(t)(l)  recpiiring  that  a 
c.reditor,  assignee,  or  servic:er.  with 
respec:t  to  any  c:lc)sed-encl  c:on.sumer 
c;reclit  transaction  .sec:urc:cl  hv  a  dwelling, 
must  transmit  a  pciriodic:  statement  to 
the  c:c)n.sumer.  In  addition,  the  Bureau  is 
using  its  authority  under  TILA  .sec:tic)n 
10.')(a)  and  (f)  ancl  Dodd-Frank  Ac:t 
.section  MO.'ilh)  to  exempt  c:reclitc)r.s, 
a.s.signec!.s,  and  servic:er.s  of  residential 
mortgage  loans  from  the  recpiirement  in 
TILA  sec:tion  128(t)(l)(U)  to  transmit  a 
])eriodic:  .statement  each  hilling  c;ycle 
when  the  hilling  c:yc:le  is  less  than  a 
month,  and  to  instead  permit  servic:er.s 
to  provide  an  aggregated  periodic 
statement  c:c)vering  an  entire  month.  For 
the  reasons  disc:u.s.sed  above,  the  Bureau 
believes  that  the  exce])tion  is  nec:e.s.sarv 
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and  |)r()j)or  under  TII.A  .sculion  l()3(a) 
l)()th  to  effectuate  the  purposes  of 
'I’lLA — to  ])roniote  the  inforiiKul  use  of 
credit  and  protect  consumers  against 
inaccurate  and  unfair  credit  l)illing 
|)ractic(!,s — and  to  facilitate  compliance. 
Moreover,  llie  Ihireau  believes,  in  light 
of  the  factors  in  TILA  section  l().'j(f).  that 
sending  periodic  statements  mon;  than 
once  a  month  would  not  provide  a 
meaningful  hemdil  to  consumers. 
Specifically,  the  ilunnm  considers  that 
the  ex(!mption  is  proper  irresptictive  of 
the  amount  of  the  loan,  the  status  ol  the 
consumer  (including  related  financial 
arrangements,  financial  sophistication, 
and  tlie  importance  to  the  consumer  of 
the  loan),  or  whether  the  loan  is  secured 
by  the  j)rincipal  re.sidence  of  the 
consumer.  Further,  in  the  estimation  of 
the  Bureau,  consistent  with  Dodd-Frank 
Act  section  14().'j(t)),  the  exemption  will 
prevent  consiimcir  confusion  that  might 
result  from  rei:eiving  multijile  iieriodic 
.statements  in  close  sequence,  thus 
furthering  the  consumer  ])rotection 
purpo.ses  of  the  statute. 

41(1))  Timing  of  the  Periodic  Statement 

Proposed  §  l()2(i.41  (h)  provided  that 
the  periodic  statement  must  he  sent 
within  a  reasonahlv  j)rompt  time  after 
the  close  of  the  grace  period  of  the 
previous  hilling  cycle.  Proposed 
comment  41  (h)-!  provided  that  four 
days  after  the  close  of  any  grace  period 
would  he  considered  reasonably 
prompt. 

Initial  Statement 

The  proposal  would  have  recpiired 
that  the  initial  periodic  statement  he 
.sent  no  later  than  10  davs  before  this 
first  j)ayment  is  due.  This  adju.stment 
was  proposed  because  there  is  no 
j)reviou.s  hilling  cycle  from  which  to 
time  the  .sending  of  the  first  statement. 

Commenters  expressed  concern  both 
about  the  usefulness  and  the  feasibility 
of  the  provision,  highlighting  that 
information  on  the  first  payment  is  often 
included  in  the  closing  documents,  and 
that  it  may  not  he  possible  to  obtain  the 
documents  and  transmit  the  information 
into  the  servicer’s  .system  in  the 
l)roi)o.sed  timeline. 

Tlie  Bureau  determined  that  the 
initial  periodic  statement  would  provide 
minimal  benefit  to  consumers,  as  the 
initial  payment  information  is  |)rovided 
at  closing,  and  information  on  the 
a])plication  of  that  j)ayment.  as  well  as 
any  transaction  activity,  would  he; 
included  in  the  next  periodic  statement. 
Additionally,  the  Bureau  acknowledged 
the  extra  costs  of  imj)lementation  and 
the  difficulties  of  juoviding  an  initial 
statement  on  the  i)roj)o.sed  timeline.  Due 
to  these  factors,  the  Bureau  has  decided 


not  to  finalize  the  ])ropo.sed  recpiirement 
that  an  initial  periodic  statement  he 
juovided  10  days  before  the  first 
])ayment  is  due. 

Ongoing  Statements 

The  periodic  statement  serves  the 
dual  purpo.ses  of  giving  an  accounting  of 
l)ayment.s  received  since  the  previous 
periotlic  statement,  and  reminding  the 
consumer  about  the  upcoming  payment, 
'fo  achieve  these  dual  purposes,  the 
periodic  statement  must  arrive  after  the 
last  payment  was  received  and  before 
the  next  payment  is  due,  which  can  he 
a  relatively  narrow  window. 

Commenters  emj)hasized  that  because 
of  the  tight  timeframe  between  the  tdose 
of  the  grace  ])eriod  and  the  due  date  of 
the  next  payment,  sending  the 
statements  within  four  days  was  not 
consi.stent  with  current  practices  and 
may  not  he  o])erationally  feasible. 
Commenters  suggested  .seven  or  ten 
days  may  he  a  more  reasonable 
timeframe,  or  that  statements  should  he 
allowed  to  he  sent  earlier  in  the  month. 

Multi])le  industry  commenters  also 
cited  their  current  practice  of 
"staggering”  statements  throughout  the 
month-although  their  loans  have  a  due 
date  of  the  fir.st  of  the  month,  hatches  of 
statements  are  .sent  out  at  various  times 
during  the  month.  Some  servicers 
explained  that  it  is  hel])ful  for  a  servicer 
to  .s))read  the  related  workload  across 
the  month,  while  others  ex])lained  that 
staggered  .statements  allowed  consumers 
the  convenience  and  flexibility  of 
choosing  which  day  of  the  month  their 
payments  will  he  due. 

Many  credit  union  commenters  noted 
that  the  timing  re(iuirements  would 
j)revent  .servicers  from  juoviding 
combined  statement.s-a  common 
])ractice  among  credit  unions  of 
combining  mortgage  statements  with 
other  account  .statements.  The.se 
commenters  recjue.sted  that  the  j)roj)osed 
rule  he  modified  to  allow  combined 
statements.  In  contrast,  a  consumer 
advocate  commenter  exjjressly 
retjuested  the  Bureau  |)rohihit  the 
])ractice  of  combining  statements  on  the 
ground  that  this  creates  confusion  for 
consumers. 

Regarding  situations  in  which  a 
consumer  makes  more  than  one 
|)ayment  during  the  month,  commenters 
asked  if  they  wouhl  he  allowed  to  send 
more  than  one  statement  ])er  month 
(following  the  “Bill  and  Recei])t” 
sy.stem).  Commenters  also  asked  for 
clarification  on  hilling  cycles  of  le.ss 
than  one  month  and  .sought  clarification 
about  the  four  day  ])eriod  after  the  clo.se 
of  the  grace  |)eriod. 

The  Bureau  acknowledges  that  use  of 
the  term  “grace  |)eriod”  in  the  j)roj)osal 


may  have  caused  imneces.sarv 
confusion.  'I’he  term  "grace  |)eriod”  is 
defined  in  relation  to  o])en-ended  credit, 
in  S  l()2(i.!)(h)(2)(ii)(B)(3),  as  a  j)eriod 
within  which  any  credit  extended  may 
he  rej)aid  without  iucurring  a  finance 
charge  due  to  a  j)eriodic  interest  rate. 

The  Bureau  believes  a  j)eriodic 
statement  should  he  sent  no  later  than 
four  days  after  the  close  of  the  j)eriod  of 
time  when  no  late  fe(!  is  imj)o.sed,  a  time 
more  a])])roj)riatelv  de.scrihed  as  a 
“courtesy  j)erioir’  in  comment 
7(h)(ll)-l.  In  light  of  this,  the  final  rule 
rej)laces  the  term  "grace  j)eriod”  with 
“courtesy  |)eriod".  and  adds  comment 
4l(l))-2  to  j)rovide  further  guidance  in 
this  regard.  Further,  if  a  mortgage  loan 
has  no  courtesy  |)eriod,  the  j)eriodic 
.statement  must  he  sent  no  later  than 
four  days  after  the  ])ayment  is  due. 

The  Bureau  acknowledges  it  may  he 
difficult  to  i)roce.s.s  a  large  number  of 
.statements  in  the  short  ])eriod  of  time 
between  the  close  of  the  courtesy  |)eriod 
and  four  days  later,  and  understands  the 
difficult  balance  between  ])roviding 
accurate  and  u|)-to-date  information 
(which  may  nujuire  not  sending  a 
])eriodic  statement  until  after  the  l.'ith  of 
a  month),  and  the  imj)ortance  of 
notifying  the  consumer  in  a  timely 
manner  of  the  amount  of  their  u|)coming 
|)ayment.  The  Bureau  notes  that  while 
the  rule  reejuires  a  |)erit)dic  .statement  to 
he  sent  no  /u/wthan  four  davs  after  the 
clo.se  of  any  courtesy  |)eriod,  there  is  no 
restriction  on  sending  the  ])eriodic 
statement  earlier  in  tlie  month.  That  is, 
there  is  no  reejuirement  in  the  rule  that 
the  servicer  mu.st  wait  until  the  close  of 
the  courtesy  jieriod  to  send  the  jieriodic 
statement.  This  gives  servicers  the 
tlexihility  to  send  .statements  earlier  in 
the  month.  The  Bureau  notes  this  would 
he  jiarticularly  ajijirojjriate  in  certain 
scenarios— for  exainjile,  if  a  consumer 
makes  a  jiayment  on  the  first  of  the 
month  (rather  than  waiting  until  the  end 
of  the  courtesy  jieriod),  or  a  consumer 
has  an  “auto-dehit”  arrangement  to 
make  jiayments  earlier  in  the  month. 
The  Bureau  believes  this  flexibility  will 
address  cxnicerns  about  timing 
difficulties  for  combined  statements. 
Other  concerns  about  combining 
.statements  are  di.scus.sed  below  in  the 
section-hy-section  analysis  of  jiaragrajih 
41(d)  concerning  lavout. 

To  clarify  the  rule  on  timing,  the 
Bureau  notes  that,  if  a  consumer  makes 
more  than  one  jiavment  during  the 
month,  servicias  who  have  not  yet  sent 
the  Jieriodic  statement  for  that  time 
j)eriod  may  include  all  jiayments  as 
sej)arate  transaction  items  in  the 
transaction  activity  .section. 
Alternatively,  if  a  servicer  has  already 
sent  the  jierioilic  statement,  the 
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suhsoquent  payments  could  he  reflectcKl 
in  the  next  periodic  statement.  Finally, 
if  a  .servicer  wishes  to  send  an  (!xtra 
])eriodic  statement  reflecting  additional 
payments,  nothing  in  the  regidation 
would  ])revent  this  practice. 

If  a  servicer  and  a  consumer  have 
agreed  to  an  alternative  hilling  cycle 
from  that  reflected  in  the  undmlving 
.security  (for  example,  if  a  .servicer 
arranges  a  hi-weekly  ])ayment  ])lan  to 
corre.s])ond  to  a  consumer’s  paychecks), 
the  servicer  has  the  o])tion  of  sending 
either  ])eriodic  statennmts  that  reflect 
the  underlying  obligation  (the  ])ayment 
plan  in  the  original  note),  or  ])eriodic 
statements  that  reflect  the  modified 
payment  arrangement  (the  agreed-on 
])ayment  plan).  If  this,  or  any  j)ayment 
plan,  recjuires  ])avnient.s  that  are  more 
fr(!(]uent  than  on  a  monthly  basis,  the 
.servicer  has  the  option  of  combining 
statements  and  sending  one  aggregated 
.statement  that  covers  the  entire  month 
in  jjlace  of  multi])le  statements  during 
that  month.  I’lie  jjeriodic  statement 
mu.st  he  delivered  or  j)laced  in  the  mail 
no  later  than  a  reasonably  prompt  time 
after  the  jiayment  due  date  or  the  (aid 
of  any  courtesy  period  provided  for  the 
])revioiis  hilling  cycle. 

Legal  Authority 

The  Bureau  inter])rets  the  rerjuirement 
in  3'ILA  section  128(f)  that  a  periodic 
statement  he  transmitted  for  “each 
hilling  cycle’’  to  authorize  the  timing 
reciuirements  in  §  1028.41(1)).  In 
addition,  the  timing  reepiirements  are 
authorized  under  TILA  section  lOfila) 
and  Dodd-Frank  Act  sections  1032(a) 
and  140.')(h).  For  the  reasons  noted 
above,  the  Bureau  concludes,  ])ur.suant 
to  'I'lLA  section  10.'5(a),  that  the 
recjuirements  are  necessary  and  pro])er 
to  effectuate  the  purposes  of  TILA. 
Specifically,  §  1028.41(h)  promotes  the 
meaningful  disclo.snre  of  credit  terms 
and  j)rotect.s  consumers  against 
inaccurate  and  unfair  credit  hilling 
practices  by  ensuring  that  consumers 
receive  the  periodic  statement  at  a  time 
that  is  u.seful  to  them.  In  addition, 
consistent  with  Dodd-Frank  Act  section 
1032(a),  the  Bureau  believes  that  the 
timing  recjuirements  help  ensure  that 
the  features  of  consumers’  residential 
mortgage  loans,  both  initially  and  over 
the  term  of  the  loan,  are  effectiv'ely 
disclo.sed  to  consumers  in  a  manner  that 
permits  them  to  understand  the  costs, 
benefits,  and  risks  associated  with  the 
loan.  Moreover,  consistent  with  Dodd- 
Frank  Act  section  140.')(1)).  the  Bureau 
believes  that  the  timing  re{|uirements 
im])rove  consumer  awareness  and 
under.standing  of  their  residential 
mortgage  loans  by  ensuring  that 
consumers  receive  the  jjeriodic 


statements  at  a  meaningful  time,  before 
their  next  i)ayment  is  due,  and  that  the 
timing  reepiirements  are  thus  in  the 
interest  of  consumers. 

41(c)  Form  of  the  Periodic  Statement 

Bro])osed  1028.41  (c)  provided  that 
the  periodic  statement  di.sclosures 
reipiired  by  ^1028.41  must  be  made 
clearly  and  cons])icnoiisly  in  writing,  or 
electronically,  if  the  consumer  agrees, 
and  in  a  form  the  consumer  may  keej). 
Paper  statements  .sent  hv  mail  or 
provided  in  person  would  satisfy  this 
reijuirement.  If  electronic  statements  are 
used,  they  must  he  in  a  form  which  the 
consumer  can  print  or  download. 

Additional  Information  Allowed 

Proposed  comment  41(c)-l  clarified 
the  clear  and  con.s])icnou.s  .standard, 
stating  that  it  generally  requires  that 
disclosures  he  in  a  rea.sonably 
understandable  form,  and  explained 
that  other  information  may  he  included 
on  the  statement,  .so  long  as  that  other 
information  does  not  overwhelm  or 
oh.scure  the  reepdred  di.sclosures.  Thus, 
information  that  servicers  cuslomarilv 
provide  in  their  periodic  .statements,  hut 
is  not  reipiired  by  the  regulation,  such 
as  the  servicer’s  logo,  information  on 
payment  methods,  or  additional 
information  on  escrow  accounts,  may 
continue  to  he  included  on  periodic 
statements.  Pro])o.sed  comment  41(c)-2 
stated  that  nothing  in  subjiart  ('. 
jn'ohihits  a  servicer  from  including 
additional  information  or  combining 
disclosures  required  by  other  laws  with 
the  disclosures  reipiired  by  1028.41, 
unless  such  prohibition  is  expressly  set 
forth  in  ^  1028.41  or  other  a|)plicahle 
law. 

One  commenter  reijuested  further 
clarification  on  the  comment  that 
additional  information  may  be  included 
so  long  as  it  does  not  overwhelm  or 
obscure  the  reipiired  disclosures.  This 
commenter  cited  concerns  that  this 
clarification  would  he  used  hv 
consumer  lawyers  in  frivolous  litigation, 
and  urged  that  the  commentarv  include 
several  examples.  Another  commenter 
noted  that  allowing  other  information 
without  recpiiring  prescri])tive  content 
minimizes  unnecessarv  regnlatorv 
burdens  and  accommodates  different 
sy.stems  that  .servicers  ii.se.  'I'lie  Bureau 
believes  the  guidance  given  in  the 
projio.sed  commentary  is  sufficient,  and 
that  the  clear  and  conspicuous  standard 
allows  an  appropriate  amount  of 
llexibility.  Thus,  comments  41(c)-l  and 
41(c)-2  are  adopted  as  proposed. 


Electronic  Distrilnition:  E-Statements, 
Notifications  and  Ojit-Onts 

3'ILA  section  128(f)(2)  provides  that 
periodic  statements  “may  he  transmitted 
in  writing  or  electronically.”  (Consistent 
with  this  ])rovision.  proposed 
1028. 41(c),  as  clarified  by  ])ropo.sed 
comment  41(c)-3.  would  have  allowed 
statements  to  he  provided  electronicallv, 
if  the  consumer  agrees.  CCommenters 
were  generally  in  favor  of  allowing 
electronic  .statements  (e-statements)  in 
place  of  paper  statements,  hut  exjiressed 
a  few  concerns  about  consent  of  the 
consumer  and  the  notification  jnoce.ss. 

E-siatHiiients.  (Comments  were 
generally  in  favor  of  allowing  e- 
statements  in  place  of  paper  statements, 
hut  only  if  the  consumer  has  given 
consent.  The  final  rule  requires 
.servicers  to  send  a  jieriodic  statement 
each  month  to  consumers.  Under  certain 
circumstances,  a  servicer  may  .send  e- 
.statements  in  place  of  jiaper  statements. 
No  .servicer  is  wquiwd  to  send  e- 
statements.  If  a  servicer  prefers  to  .send 
e-statements  (rather  than  paper 
.statements),  they  may  do  so,  jirovided 
that  the  consumer  consents.  The  issue  of 
consent  is  discus.sed  below.  Ont:e  a 
consumer  consents  to  receiving  e- 
.statements,  the  servicer  may  .send 
statements  electronicallv  in  place  of 
pajier  statements.  A  servicer  must 
continue  to  send  pajier  statements  to  a 
consumer  unle.ss  the  consumer  has 
consented  to  receiving  e-statements. 

H-Sign  Act.  The  proposed  rule  would 
have  provided  that  if  a  .servicer  prefers 
to  provide  statements  electronically, 
they  may  do  so  if  the  consumer 
consents.  The  projiosal  would  have 
recpiired  only  affirmative  consent  by  the 
consumer  to  receive  statements 
electronicallv,  not  full  compliance  with 
E-Sign  Act  verification  procedures. 
Comments  indicated  some  confusion 
about  this  provision.  Some  commenters 
argued  that  meeting  the  E-.Sign  Act 
requirements  should  he  considered 
consent,  and  some  commenters  stated 
that  the  proposal’s  provision  not 
requiring  E-Sign  verification  procedures 
appeared  to  he  in  conflict  with  E-Sign 
Act  re(|nirement,s.  Other  commenters 
])raised  this  aspect  of  the  projiosal, 
slating  that  the  E-Sign  verification 
])rocedures  are  too  cumhersome  and  a 
le.sser  standard  would  he  more 
apjjropriate.  One  commenter  suggested 
this  should  be  addressed  by  amending 
the  E-Sign  Act. 

As  the  propo.sal  explained,  the  Bureau 
believes  the  E-Sign  Act’s  higher  level  of 
confirming  consent  is  not  mandated  by 
the  statute  nor  required  in  this  situation. 
The  E-sign  Act  generally  provides  that 
if  information  must  he  jirovided  or 
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made  available  in  writing,  such  into 
imi.st  l)e  provided  ehMlronically  if 
certain  verification  procedures  are  met. 
Tlie  Bureau  notes  tliat  TlhA  section 
128(11  does  not  requini  a  ‘‘writing”: 
tlnis.  the;  Bnn'au  does  not  l)eli(!ve  this 
provision  triggcjrs  the  IvSign  Act.'  Tlie 
ilnnum  l)eliev(!.s  tliat  onlv  consumer 
consent,  not  tlie  full  R-Sign  verification 
procedur(?s  are  riupiired  before  a 
servicer  may  provide  a  statement 
electronicallv  in  place  of  |)ap(M'.  If  a 
.servici!!'  would  like  to  follow  the  E-Sign 
Act  procedures  to  obtain  consumer 
consent,  that  would  lx;  allowed,  but 
.servic(!rs  may  also  obtain  consent 
tbrough  a  simpler  process.  Tbe  Bureau 
is  adopting  the  comment  as  propo.sed. 

(Jonsnnt.  Commenters  also  discus.sed 
what  should  be  presumed  to  be 
“consent."  Some  indu.strv  commenters 
suggested  that  if  a  consmiKjr  has  auto¬ 
debit  set  up  to  pay  their  mortgage 
automatically,  they  should  be  ])r(!sum{!d 
to  have  consented  to  e-slatements. 

Others  suggested  that  consumers  who 
an;  curnmtly  receiving  e-statements,  or 
who  have  con.sented  to  (dectronic 
disclosures  in  the  j)ast  should  lx; 
deemed  as  having  consentcxl  to 
r(x:eiving  e-statements. 

'I'he  Bureau  suggest(ul.  and 
conmumters  agnxxl.  that  anvone  who  is 
currently  reccuving  certain  information 
el(x:tronicallv  irom  their  servieex'  shall 
Ix!  (Uxmxxl  to  have  con.scmted  to 
nxx'iving  e-statixnents  in  place  of  ])a|)er 
.statements.  Such  consumers  have 
(hxnonstratcxl  their  ahilitv  and 
willingness  to  r(!ceive  information 
(dectronically.  This  is  clarified  in 
comment  41(c)-4.  The  Bureau  does  not 
Ixdieve  that  consumers  who  pay  their 
mortgage  through  auto-dehit.  hut  who 
have  not  con.sented  and  an;  not 
currently  receiving  information 
(dectronically.  shall  he  deemed  to  have 
consented  to  e-statements.  Such 
consumers  must  receive  ])aper 
statements  until  the  servicer  obtains 
some  form  of  consent  from  the 
consumer  that  thev  are  willing  to 
receive  information  electronically.  The 
Bureau  is  adopting  the;  rule  as  pro])os(xl. 
with  the  addition  of  comment  41(c)-4 
clarifying  j)resumed  consent. 

Notification.  In  light  of  information 
security  concerns,  the  proposal  stated 
the  nxpiirement  to  transmit  a  pcxiodic 
.statement  to  the  consumer  may  he  m(;t 
by  sending  the  consumer  an  email 
notification  that  the  statement  is 
available  electronically,  rather  than 


‘"’Aclilili<in;il!v,  llu!  ItiinMii  iiot(!s  lliiil  'l'll,.\ 
section  12K(f)(2)  i(!(|\iires  tlie  ISureau  to  lake  into 
account  tliat  statements  may  he  transmitted 
electronirudlv.  Tliis  Imtlier  siif^gests  tlie  periodic 
statement  disclosure  is  not  a  "writ inn"  wtiicli 
would  trinn*'*'  Itie  K-.Sinn  .\ct  re(|uirements. 


emailing  the  statement  itself.  Two 
comnxmttx's  exprtt.sstxl  concern  tihoitt 
information  securitv. 

The  Bureau  r(x:ogniz(!.s  Ihiit.  dtte  to 
t:onc(!rn.s  ahotil  iidormation  .sectirity, 
servit:ers  niiiy  not  want  to  send  ixtriodic 
statements  eUx:troniciilly.  Thus,  insttxid 
of  (xiiiiiling  it  sliiteuuml.  servicers  may 
m<ik(!  the  stiitement  .ivailiihle  on  <t  Web 
site  iind  send  iin  eniiiil  notifving  the 
consumer  that  the  stiitement  is 
iiviiilahle.  The  Bttreau  notes  thiil  it  is  it 
common  ])ritctii:e  lor  a  financiiil 
institution  to  contiict  a  customer  to  let 
them  know  a  messiige  is  iiviiiliihlt!  (xi  a 
secun;  Web  site.  The  Bureau  also  notes 
tliiit  notifying  a  consumer  of  a  messagt; 
on  a  secure  Web  site  presents  Ittss  of  a 
risk  than  emailing  the  mes.sage.  with 
])olentially  .sensitive  ])ersonal 
information,  directly  to  the  consumer. 
Finally,  the  Bunxui  notes  tlxit  if  a 
servicer  dexts  not  have  the  .system  to 
securely  notify  their  consumers  of  the 
iivailahility  of  a  jxtriodic  statenxmt  on  a 
sttenrt!  Wei)  site,  such  institution  mav 
continue  to  provide  paper  statements. 

()ptiivj,-out.  ('.ommenters  ex])re.ssed 
concerns  about  the  notification 
recpiirement.  Specifically  two 
commenters  suggested  the  Bureau  allow 
alternative  forms  of  notification,  such  as 
(piarlerly  .statements  or  text  me.ssages. 
Additionally,  a  numher  of  commenters 
suggested  that  consumers  he  allowed  to 
opt-out  of  receiving  these  notifications, 
or  he  allowed  to  o])l-out  of  periodic 
statements  allogetlier.  Finally,  a  few 
commenters  further  suggestcxl  that 
ct)nsumers  should  he  nxiuired  to  opt-in 
to  receiving  ])eriodic  statements. 

The  Bureau  carefullv  considered  the 
comments  suggesting  a  consumer  either 
he  able  to  o])t-out  of  the  ])eriodic 
statement,  or  he  retpiired  to  opt-in  to 
receiving  a  |)eriodic  statement.  The 
Bureau  has  concerns  that  consumers 
may  not  he  fully  informed  about  their 
rights  to  |)eriodic  statements  if  they  are 
either  re(|uired  to  opt-in,  or  alloweil  to 
opt-out  of  .statements  altogether. 
However,  the  Bureau  also  understands 
that  many  consumers  cf)nduct  their 
finances  online  and  may  jirefer  not  to 
rec:eive  monthly  reminders  about  their 
])aymenls  (either  in  pa])eror 
electronically).  'I'he.se  consumers  mav 
become  accustomed  to  disregarding 
information  from  their  servicer,  thus 
both  decreasing  the  value  of  the 
])eriodic  statement,  and  presenting  the 
risk  that  these  consumers  mav 
acc:identally  ignore  other  important 
information.  The  Bureau  is  striking  a 
balance  in  the  final  rule,  as  clarified  hv 
comment  41(a)-4.  A  consumer  may  not 
opt-out  of  receiving  ])eriodic  statements 
altogether.  However,  a  consumer  who 
has  demonstrated  the  ability  to  access 


.statements  online  may  o])t  out  of 
receiving  notification  that  their 
.statement  is  available.  If  a  consumer 
accidentally  or  inadvertently  opts-oul  of 
receiving  such  notifications,  they  woidd 
still  he  able  to  ac;ce.ss  their  ])eriodic: 
statements  online.  The.se  consumers 
would  he  able  to  review  past  ])eriodic 
statements  to  check  for  errors  or  ])ro])er 
|)ayment  ajjplication.  However,  this 
would  allow  consumers  who  do  not  feel 
they  need  a  monthly  reminder — for 
example,  consumers  enrolled  in  an 
auto-dehit  arrangement — to  avoid 
receiving  unwanted  emails  each  month. 

Sam])le  Forms 

Propo.sed  ^  1()2(). 41(c)  al.so  stated  that 
.sample  forms  are  provided  in  a])pendix 
11-28,'  and  that  a])])ropriate  use  of 
the.se  forms  will  he  dcxiined  to  com])lv 
with  the  section.  Tlie  .samjile  forms  are 
intended  to  give  guidance  regarding 
com])liance  with  ])ro]X)sed  §  1()2().41: 
however,  they  are  not  reepnred  forms, 
and  any  arrangements  of  the 
information  that  meet  the  recjuirements 
of  ])roposed  1()2().41  would  he 
considered  in  c:ompliance  with  the 
section. 

While  commenters  were  generally  in 
favor  of  the  sanqile  forms,  one  indu.strv 
commenter  expressed  concerns  about 
the  samjile  forms — mainlv  that  certain 
elements  such  as  juinting  on  the  hack, 
legal-sized  iiajxir.  or  tear-off  couixms  on 
the  bottom  mav  he  difficult  for  servic:ers 
to  replicate.  Additionally,  the  Bureau 
received  stylistic  comments  on  the 
sample  forms,  suggesting  the  ])avment 
due  date  and  fee  information  should  he 
more  prominent.  Some  commenters 
requested  greater  flexibility  in  the 
forms,  suggesting  that  not  all  the 
information  would  fit  on  the  front  ])age. 
and  that  the  tabular  format  reepurements 
should  he  eliminated.  Other 
commenters  addres.sed  the  inqxxtance 
of  a  standardized  form:  one  consumer 
commenter  noted  that  his  current  lender 
provides  a  .statement,  hut  hecau.se  it  is 
so  disorganized  they  are  unable  to 
understand  the  statement. 

The  Bureau  considered  the  concerns 
about  the  samjile  forms,  hut  notes  that 
none  of  the  details  objected  to  are 
retjuired  by  the  regulation.  For  example, 
elements  of  the  .sami)le  forms  not 
spec.ified  in  the  regulation,  such  as  the 
tear-off  coiqxni  and  legal  sized  ])a])er, 
are  not  recpiired  ehxnents  of  the 
|)eriodic  statement.  The.se  elements  are 
included  in  the  sample  forms  to  provide 
context,  and  while  tliey  show  one  wav 
of  demonstrating  com])liance,  they  are 
not  recpiired.  These  regulations  were 
crafted  to  give  servicers  flexibility  in 
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designing  their  periodic  .statements. 

Thus  tlie  Hnreau  is  a(toi)ting  tlie  rule  as 
pr()])t)se(l. 

h(!gal  Authority 

't  he  Bnrean  is  iinj)leinenting 
§  1020.41  (a)  and  the  rcilated  comments, 
in  ])art  through  the  form  UHininmients 
.set  forth  in  4}  1020.41  (c)  and  the  riilated 
.sam|)le  forms  jjrovided  in  appendix  H- 
30.  The  form  retiuinmients  are 
authorized  nndca'TlLA  .setlion  122, 
which  nKjuires  the  di.sclosnriis  under 
TILA  l)e  clear  and  conspicnons,  TII,A 
.section  10.1(a)  and  Dodd-Frank  Act 
sections  1032(a)  and  140.1(1)).  As 
discussed  l)elo\v,  the  Bnrean  concludes, 
pursuant  to  TILA  section  101(a).  that  the 
form  recjnirements  are  necessary  and 
])ro])er  to  effectuate  the  jcurposes  of 
TILA.  Specifically.  ^  1020.41(c) 
l)romote.s  the  meaningful  disclosure  of 
credit  terms  and  j)rotects  the  consumer 
against  inaccurate  and  unfair  credit 
hilling  practices  hy  ensuring  that  the 
j)eriodic  statement  sent  to  consumers  is 
in  a  form  that  they  can  nnder.stand.  In 
addition,  consi.stent  with  Dodd-Frank 
Act  section  1032(a),  the  Bureau  believes 
that  the  form  re(]uirements  helj)  ensure 
that  the  features  of  consumers' 
residential  mortgage  loans,  both  initially 
and  over  the  term  of  the  loan,  are 
effectively  disclosed  to  consumers  in  a 
manner  that  ])ermit.s  them  to  understand 
the  costs,  benefits,  and  risks  associated 
with  the  loan.  Moreover,  consistent  with 
Dodd-Frank  Act  .section  1401(1)),  the 
Bureau  believes  that  the  form 
recpiirements  will  improve  consumer 
awareness  and  understanding  of  their 
residential  mortgage  loans  hy  ensuring 
that  the  ])eriodic  statements  sent  to 
consumers  are  in  a  useable  form  that  is 
easy  to  understand  and  that  the  form 
requirements  are  thus  in  the  interest  of 
consumers  and  the  ])uhlic  interest. 

41(d)  (Content  and  Layout  of  the 
Periodic  Statement 

The  proposed  rule  required  certain 
items  to  he  gron])ed  together.  The 
s])ecific  items  of  content  are  di.scus.sed 
below.  The  goal  of  the  grouping  and 
form  requirements  is  to  highlight  key 
information  such  as  the  amount  due,  to 
organize  information  so  the  statement 
will  not  he  overwhelming  to  the 
consumer,  and  to  ensure  the  consumer 
will  he  presented  with  information  in  an 
easy  to  read  format.  I’lie  commentarv  to 
§  1()2(). 41(d),  discussed  below,  reflects 
these  goals. 

Proposed  1 02(5. 41(d)  recpiired 
specific  disclosures  he  grouped  together 
and  presented  in  close  proximity. 
Information  is  grou])ed  together  to  aid 
the  consumer  in  understanding 
relatively  com])lex  information  about 


their  mortgage.  Proj)o.sed  comment 
41(d)-l  clarified  that  close  ])roximity 
re(]nires  items  to  he  gronj)ed  together 
and  set  off  from  the  other  groupings  of 
items.  This  can  he  accomplished,  for 
example,  hy  including  lines  or  boxes  on 
the  statement,  or  hy  including  white 
s])ace  between  the  groupings.  Items 
re(juired  to  he  in  close  ])roximity  should 
not  have  any  intervening  text  between 
them.  The  close  |)roximity  standard  is 
found  in  other  ])art.s  of  Regulation  Z, 
including  102(5.24(1))  and  102(5.48.  In 
both  ])rovi,sions,  the  commentarv 
interprets  close  proximity  to  retjnire 
certain  information  to  he  located 
immediately  next  to  or  directly  above  or 
below  certain  other  information, 
without  any  intervening  text  or 
graphical  di,s])lay.s. 

Propo.sed  comment  41(d)-2  j)rovided 
that  information  that  is  not  a])plical)le  to 
the  loan  may  he  omitted  from  the 
periodic  statement.  For  examj)le,  if  a 
loan  does  not  have  a  prej)avment 
penalty,  the  ])eriodic  statement  mav 
omit  the  ])re])ayment  i)enalty  disclosure. 

Pro])osed  comment  41(d)— 3  provifled 
that  the  periodic  statement  may  use 
terminology  other  than  that  found  on 
the  .sam])le  forms  so  long  as  the  new 
terminology  is  commonly  understood. 
This  gives  servicers  the  Hexihilitv  to  use 
regional  terminology  or  commonly  n.sed 
terms  with  which  consumers  are 
familiar.  For  exam])le,  during  consumer 
testing  in  (ialifornia,  ])articipant.s  were 
confused  hv  the  use  of  the  term 
“e.scrow."  One  particij)ant  ex|)lained 
that  in  (lalifornia,  the  term  “escrow" 
refers  to  an  account  set  up  to  hold  funds 
until  a  homehuver  cdo.ses  on  the  house. 
This  ])articipant  said  he  was  more 
familiar  with  the  term  “inq)ound 
account’’  to  refer  to  the  account  holding 
funds  for  taxes  and  insurance.'-'  In  this 
example,  use  of  the  term  “impound 
account"  to  refer  to  the  e.scrow  account 
for  taxes  and  insurance  woidd  he 
permitted  for  periodic  statements 
])rovided  to  consumers  in  California. 

In  addition  to  addre.ssing  the  specific 
items  of  information  re(|nired  hy  the 
periodic;  statement  (discus.sed  below), 
commenters  discussed  the  overall 
layout  of  the  i)eriodic  .statement.  .Some 
industry  commenters  expressed  concern 
that  there  was  not  sufficient  Hexihilitv 
in  the  recpiirements  on  the  periodic 
statement,  and  that  servic:ers  should  he 
allowed  to  continue  using  their  existing 
statements.  In  c;c)ntra.st,  some 
ciommenters  jcraised  the  organization  of 
the  periodic:  statement.  Finally,  some 
industry  commenters  expressed  c:onc:ern 
that  recpiiring  all  the  information  to  he 


coiniiK^nls  24(l))-2  and  4!i-;i.  n!sp(M;tivolv. 
Macro  Rciporl.  at  12. 


on  the  front  ])age  of  the  periodic 
statement  would  prevent  combined 
statements. 

In  re.s])c)nse  to  the  c:c)nc:ern  about 
rec]niring  too  nuic:h  information  on  the 
front  page,  the  Bnrean  notes  that  not  all 
the  required  c:c)ntent  inn.st  he  on  the 
front  page  of  the  periodic:  statement.  The 
amount  cine.  ex])lanation  of  amount 
due.  past  iiayment  breakdown,  and 
c:ontac:t  information  must  he  on  the  front 
of  the  ])eric)dic:  .statement.  The  me.ssages 
and  delincpienc:y  information  will  only 
he  recpiired  at  c:ertain  times,  and  may  he 
|)rovided  as  a  .separate  di.sc;lc).snre  at  the 
servic;er’.s  option.  An  example  of  how  all 
this  information  c:onlcl  fit  on  the  front  of 
the  jiage  is  provided  in  the  sample 
forms.  As  di.sc:n.ssecl  above,  the  Bnrean 
believes  the  periodic:  statement  l)alanc;es 
the  need  for  information  to  he  pre.sented 
in  a  .strnc:tnred  format  against  the 
flexibility  recpiired  for  .servic;er.s  to 
c:c)ntinue  the  ])rac:tic;e.s  that  suit  their 
needs.  For  these  reasons,  the  Bureau  is 
adc)i)ting  the  projio.secl  rule. 

Legal  Anthoritv 

Sec:tic)n  102(5.41  (cl)  contains  c:c)ntent 
and  layout  recpiirements  that 
implement,  in  part.  TILA  sec;tic)n  128(11, 
and  is  additionally  authorized  under 
TILA  .sec;tic)n  l()1(a)  and  Dodd-Frank 
Ac:t  .sec:tion.s  l()32(a)  and  1401(1)). 

More  .spec:ific:ally,  the  c:ontent 
recpiired  hy  ^  1 02(5.41  (d)  is  authorized  as 
follows: 

•  Sl(i1iitorily-r(!(]uir(;d  content:  TILA 
sec:tic)n  128(11(1  )(a)  through  (g)  recpiires 
the  inc:lusion  of  c:ertain  items  of 
information  in  the  periodic:  statement. 
The  final  regulation  generally 
implements  these  provisions  hy 
reejniring  the  content  set  forth  in 

§  102(5.41  (d)(l)(ii),  ((5)  and  (7).  and  the 
clescri])tion  of  late  fees  in 
§102(5.41  (d)(4). 

•  Additional  content:  TILA  sec:tic)n 
128(11(1  )(I1)  recpiires  inclusion  in 
periodic  statements  of  such  other 
information  as  the  Bureau  may  i)re.sc;rihe 
hy  regulation.  The  remainder  of  the 
c.ontent  of  the  periodic  statement  is 
promulgated  under  this  authority. 

The  grouping  and  other  form 
rec]uirement.s  of  the  layout  in 
§  102(5.41  (d)  implement,  in  jiart,  the 
recpiirement  under  TILA  sec;tion 
128(11(1)  that  the  c:ontent  of  the  periodic: 
.statement  he  jiresented  in  a  c:c)nspic:nons 
and  ])rc)minent  manner,  and  the 
reejnirement  under  TILA  sec:tic)n 
128(11(2)  for  the  Bureau  to  develop  and 
presc;ril)e  a  standard  form  for  the 
periodic:  .statement  clisc;lc)snre.  The 
Bureau  interprets  the  term  “standard 
form"  (a  term  not  used  elsewhere  in 
TILA,  nor  in  Regulation  Z)  to  include 
sample  forms,  which  are  commonly 
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used  in  Regulation  Z.  In  addition,  as 
discussed  above  with  respect  to  the 
form  re(|uiniinents  under  §  1()2(). 41(c) 
and  for  the  reasons  explained  helow,  the 
grouj)ing  and  form  reciuirements  under 
§  1()2().41(d)  an;  anthorizcHl  under  TILA 
.section  l()3(a)  and  Dodd-Frank  Act 
sections  1032(a)  and  140.^(1)). 

41(d)(1)  Amount  Due 

Proposed  1020.41(d)(1)  would  have 
recpured  the  periodic  statement  to 
jH’ovide  information  on  the  amount  due. 
the  ])ayment  due  date,  and  the  amount 
of  any  fee  that  would  be  assessed  for  a 
late  payment,  as  well  as  the  date  on 
which  that  fee  would  be  imjxjsed  if 
payment  is  not  received.  This 
information  would  have  had  to  hi; 
groujjed  together  and  located  at  the  toj) 
of  th(!  first  page  of  the  statement.  The 
amount  due  would  have  had  to  he  more 
prominent  than  any  information  on  the 
page. 

A  j)rimarv  jnirpo.se  of  the  periodic 
.statement  is  to  alert  the  consumer  to 
upcoming  payment  obligations.  'I'he 
Bureau  inter))rets  TILA  .section 
12‘)(f)(l )(F).  which  re()uires  the  ptniodic 
.statement  to  include  a  description  of 
any  late  |)ayment  fees,  to  reciuire 
disclosure  of  the  amount  of  any  feiis  that 
would  he  asse.ssed  for  late  payments,  the 
date  the  fees  would  he  impo.sed  if  the 
payment  has  not  Ikhui  rt'ceived.  and 
other  information  regarding  late  fees 
discuss(!d  hidow.  Although  information 
concerning  the  amount  due  and  the 
payment  due  date  is  not  enumerated  in 
the  statute,  the  Bunxm  believes  that  this 
is  the  information  the  consumer  is  mo.st 
likely  to  need  and  (!X])ect.  Ihicaiise  of 
the  importance  of  this  information,  the 
propo.sed  ruled  woidd  have  re(|uired  it 
to  be  j)laced  in  the  prominent  position 
at  the  top  of  the  first  page,  with  the  total 
amount  as  the  most  prominent  item  on 
the  page.  In  consumer  testing,  all 
participants  were  able  to  identify  the 
amount  due  on  the  sample  ptn  iodic 
.statement  pre.sented  to  them.'--  If  the 
consumer  has  a  pavment-option  loan, 
the  projjo.sal  would  have  required  that 
each  of  the  payment  options  must  he 
di.sj)laved  with  the  amount  due 
information.  An  example  of  such  a 
statement  is  included  in  appendix 
1 1-3()((:). 

Clonnmmters  were  sn])j)ortive  of 
including  the  amount  due  information 
(amount  due,  due  date,  and  late  fee 
information)  on  the  j)eriodic  statement, 
even  though  this  amount  was  not 
specifically  re(|nired  by  the  Dodd-Frank 
Act.  'rhus.  the  Bureau  is  adopting  the 
proposiul  j)rovisions  on  amount  due. 


Si!i‘  Macro  Koporl.  al  (i. 


41(d)(2)  Explanation  of  Amount  Due 

Bro])o.sed  ^  1()2(). 41  (d)(2)  would  have 
reipured  jjeriodic  statements  to  include 
an  ex])lanation  of  the  amount  due. 
which  woidd  di.sclose  the  monthly 
payment  amount,  including  the 
allocation  of  that  payment  to  princiiial. 
interest  and  escrow  (if  a])plicahle). 
Additionally,  the  statement  would  have 
had  to  jirovide  the  total  fees  or  charges 
incurred  since  the  la.st  statement,  and 
any  amount  past-due  (which  would 
include  both  overdue  jiavinents  and 
overdue  fees).  This  information  would 
have  had  to  be  grouped  together  in  close 
proximity  and  located  on  the  first  page 
of  the  statement. 

3’he  explanation  of  amount  due  is 
intended  to  give  consumers  a  snapshot 
of  why  they  are  lieing  asked  to  pay  the 
amount  due.  At  a  glance,  consumers 
would  he  able  to  see  their  payment 
amount;  how  much  is  allocated  to 
principal,  interest  and  escrow  (if 
a|)])licahle);  the  total  fees  or  other 
cliarges  incurred  since  the  last 
statement:  and  any  ])ost-due  amounts.  In 
this  .section,  the  fees  incurnul  since  the 
last  statement  would  he  shown  in 
aggregate.  A  breakdown  of  the 
individual  fees  would  he  jn'ovided  in 
the  transaction  activity  .section  reipiired 
by  ^  1()2(). 41  (d)(4).  discussed  below. 

If  the  consumer  has  a  payment-option 
loan,  a  breakdown  of  each  of  the 
payment  options  would  have  been 
reipured  in  the  ex])lanation  of  amount 
due.  Additionally,  the  explanation  of 
amount  due  would  have  required 
inclusion  of  iidbrmation  about  how 
each  of  the  jiayment  ojitions  will  affect 
the  outstanding  loan  balance.  A  form 
with  such  a  box  was  used  during 
consumer  testing.  All  hut  one  of  the 
participants  were  able  to  understand  the 
effects  the  different  payment  options 
would  have  on  their  loan  halance-that 
the  loan  balance  woidd  decrease,  stav 
the  same  (for  interest-only  payments),  or 
increase.'^-'  A  sample  form  was 
])rovided  in  ])ro|)o.sed  ap])endix  H— 
28(C). 

One  credit  union  commenter  stated 
that  the  breakdown  of  amount  due  is  not 
neces.sary  because  consumers  are  only 
interested  in  knowing  the  full  amount 
due,  not  the  details.  Some  commenters 
ex])ressed  concern  about  difficulties  in 
])roviding  this  jiayment  breakdown. 
sjKicifically  in  the  context  of  dailv 
simple  intere.st  loans,  jirecomjnited 
loans,  and  loans  when  the  consumer  is 
in  hankriqitcy.  The  Bureau  akso  received 
comments  asking  that  periodic 
statements  continue  to  he  sent  during 


'^'Miicro  Kcspoit.  ill  U). 

'-■’Tho  final  lornis  aro  in  a|)piMi(lix  H-liOlC). 


bankriqitcY  due  to  the  inqiortance  of 
providing  information  to  consumers  in 
hankriqitcy  and  creating  a  record  of 
payment  and  ajijilications.  Finally, 
while  commenters  were  generally 
siqipoiiive  of  the  breakdown  for 
jiayment  option  loans,  two  commenters 
.suggested  more  information  should  he 
reipiired. 

'fhe  Bureau  believes  information 
regarding  the  components  of  the  amount 
due  is  imiiortant.  Including  a 
breakdown  of  the  amount  due  allows  a 
consumer  to  ipiestion  an  improper 
charge  before  making  a  jiavment. 
Additionally,  a  consumer  can  com|)are 
this  amount  to  the  past  payment 
breakdown  on  the  next  statement  to 
ensure  the  ])ayment  was  projierly 
applied. 

The  Bureau  understands  the  concerns 
about  determining  the  breakdown  for 
daily  simjile  interest  loans,  as  the 
breakdown  would  change  depending  on 
which  day  the  consumer  makes  the 
payment.  In  determining  the  breakdown 
of  amount  due.  the  servicer  may  assume 
the  consumer  will  make  the  payment  on 
the  due  date.  Servicers  may  include  a 
note  explaining  this  if  thev  believe  it  is 
nece.ssary.  The  Bureau  considered  the 
risk  that  this  may  cause  confusion  for 
consumers,  hut  believes  the  consumer 
protection  benefits  of  enabling  the 
consumer  to  understand  what  they  are 
being  hilled  for,  and  thus  to  (|uestion 
im|)roper  charges,  outweighs  the  risk  of 
possible  confusion.  Further,  the  Bureau 
believes  that  if  a  consumer  with  a  daily 
simple  interest  loan  pays  his  or  her  loan 
late,  the  difference  in  the  amount  of  the 
])ayment  that  goes  to  the  principal 
under  the  amount  due  (shown  on  the 
earlier  statement),  and  the  amount  of 
payment  that  goes  to  the  |)rinci])al 
under  the  ajqilication  of  jiayment 
(shown  on  the  next  statement)  may 
highlight  the  additional  cost  of  paying 
such  loans  late. 

Additionally,  the  Bureau  considered 
the  concerns  regarding  the  breakdown 
of  iirecomputeil  loans.  The  Bureau 
understands  that  jirecomputed  loans  do 
not  ajijily  jiayments  to  jn'incijial  or 
interest,  hut  rather  to  the  entire  amount 
due,  which  consists  of  both  principal 
and  interest  for  the  length  of  the  loan. 
The  Bureau  notes  there  are  multiple 
accounting  sy.stems  used  to  determine 
the  outstanding  amount  when  a 
precom|)uted  loan  is  prepaid,  'fhe 
Bureau  is  not  reipiiring  a  sjiecific  .system 
for  determining  the  allocation  to 
])rincipal  and  interest,  hut  rather  notes 
that  any  reasonable  system  for 
determining  the  breakdown  of  principal 
and  interest  from  the  total  amount  due 
would  he  accejitahle  for  the  breakdown 


10966 


Federal  Register / Vol.  78,  No.  81 /Thursday,  Fehriiary  14,  2013 /Rules  and  Regulations 


of  amount  diie,  as  well  as  the 
breakdown  of  past  ])ayinent  a])pli(:ation. 

Similarly,  tlie  Ihireau  understands  the 
eoneerns  about  the  complications 
involved  in  addressing  consumers  in 
l)ankrn|)tcv.  (including  complicated 
accounting  and  rules  on 
conummication),  hut  believes  that  the 
com])lexities  of  this  sctmario  necessitate 
the  information  in  the  periodic 
statement  being  ])rovided  to  the 
consumer.  The  Bureau  understands  that 
certain  laws,  such  as  the  FIKil’A  or  the 
Bankruptcy  (iode,  may  ])rev(;nt  attem})ts 
to  collect  a  debt  from  a  consumer  in 
l)ankrn])tcy.  hut  does  not  believe  the.se 
laws  i)revent  a  servic:er  from  sending  a 
consumer  a  .statement  on  the  status  of 
their  loan.  The  final  rule  would  allow 
servicers  to  make  changes  to  the 
.statement  as  they  helievt;  are  necessary 
when  a  consumer  is  in  bankruptcy:  such 
ser\'ic:er.s  may  include  a  message  about 
the  bankruptcy  and  alternatively 
pre.sent  the  amount  due  to  reflect  tlu; 
pavmeut  obligations  determined  hv  the 
individual  hankru])tcv  proceeding. 

Finally,  the  Bureau  carefully 
considered  tlu;  comments  recpiesting 
additional  language  on  the  effects  of 
non-fully-aiuortizing  pavments.  While 
the  Bnnnm  believes  information 
ex])laiuiug  the  different  pavmeut 
options  may  a.ssi.st  a  consmner  making 
a  payment  decision,  the  Bureau  also 
notes  that  there  is  limited  space  on  the 
pcii'iodic  statement  and  that  there  is  a 
risk  of  providing  too  innch  information 
that  may  overwliehu  the  consumer.  The 
Bureau  believes  the  pro])o.sed  rule 
appropriately  halanc:e.s  these  concerns. 
For  these  reasons,  the  Bureau  is 
adopting  the  jiroposed  rule  on 
explanation  of  amount  due. 

41(d)(8)  Fast  Fayment  Breakdown 

Froposed  paragraph  (d)(8)  would  have 
r(!(piired  jjeriodic  statements  to  include 
a  snapshot  of  how  j)ast  payments  have 
been  apj)lied.  Froposed 
S  l()2n.41(d)(8)(i)  woidd  have  recpiired 
the  jieriodic  statement  to  include  both 
the  total  of  all  jiayiuents  received  since 
the  last  statement  and  a  breakdown  of 
how  those  ])aymeuts  were  a])])lied  to 
ju'incipal,  interest,  escrow,  fees,  and 
charges,  and  any  partial  payment  or 
suspense  account  (if  ap])licahle). 
Fropo.sed  l()2B.41(d)(8)(ii)  would  have 
reciuired  the  total  of  all  j)ayments 


l''(ir  iixainplo.  s(!rvi(:(!is  inav  incliulc!  a 
staloiiKiiil  such  as:  "To  llic  oxlcnl  your  orif^iiial 
ohli^atioii  was  discharged,  or  is  sul)jcct  to  au 
automatic  stay  of  Iraukruptcy  under  'I’itle  1 1  of  th<! 
United  .States  Code,  tliis  statement  is  for  compliance 
and/or  informational  purposes  oidv  and  does  not 
constitute  an  attempt  to  collect  a  debt  or  to  impose 
personal  lialrility  for.suc:li  ohligation.  However. 
Creditor  retains  riglits  under  its  security  instrument, 
including  the  right  to  foreclost;  its  lion." 


retieived  since  the  beginning  of  the 
caltuidar  year  and  a  breakdown  of  how 
those  pttyments  were  ap])lied  to 
])rincip;il,  interest,  escrow,  fees,  and 
charges,  its  well  as  the  amount  currently 
held  in  <my  parlitil  ])ayiuent  or  sn.s|)etise 
account  (if  ajiiilicahle).  This  information 
would  have  had  to  he  grouped  together 
in  clo.se  ])roximity.  and  loctited  on  the 
first  page  of  the  statement. 

(iommeuters  exjiressed  concern  there 
mav  he  operational  difficulties  in 
including  the  past  jiayment  breakdown 
on  the  periodic  statement  because  not 
all  servicer  systems  are  set  ii])  to  provide 
a  hreakilown  of  past  payments,  either 
for  the  jfast  month  or  the  ynar-to-date. 
This  could  he  particularly  difficult  for 
daily  simple  interest  loans,  and 
precomputed  loans.  One  conuuenter 
exjfressed  concern  that  the  year-to-date 
calculation  could  he  difficult  if  a  loan 
was  transferred  to  that  servii:er  during 
the  cour.se  of  that  year. 

(iommenters  (juestioned  the  value  of 
the  past  payment  breakdown,  stating 
that  consumers  are  not  concerned  with 
the  breakdown  of  their  j)ast  jjayments, 
and  that  this  information  could  he 
found  in  the  loan  documents.  Further, 
some  commenters  who  saw  valiu;  in  the 
breakdown  of  pavments  from  the  past 
month  (inestioned  the  value  of  the 
additional  breakdown  of  all  ])avnu;nt.s 
from  the  year-to-date.  Tluw  stated  that 
this  information  is  du|)licative  as  well 
as  available  on  retpiest,  that  it  may  he 
difficult  to  fit  such  information  on  the 
periodic  statement,  that  tlu;  benefits  of 
])roviding  such  information  do  not 
outweigh  the  co.sts,  and  that  this 
information  could  lx;  particadarly 
difficult  to  compute  if  the  loan  is 
delin(|nent.  Finally,  one  conunenter 
expressed  concern  that  the  year-to-date 
breakdown  would  cause  confusion  if 
payments  hav'e  been  j)laced  in  a 
suspense  account,  and  asked  the  Bureau 
to  provide  clarity  that  it  is  permissible 
to  ])rovide  an  actual  susjjense  account 
balance  rather  than  the  one  calculated 
year-to-date. 

While  the  Bureau  under.stand.s  there 
may  he  some  challenges  in  importing 
information  on  the  past  payment 
breakdown  to  the  periodic  statement, 
the  Biinniu  notes  that  because  the  past 
pavment  has  he(!n  a])plied,  the  servicer 
must  have  this  information.  'I’he  Bureau 
also  considered  the  concerns  expressed 
about  daily  simple  intere.st  loans  or 
])recoinputed  loans;  however  for  the 
reasons  di.scussed  above  in  the  .section- 
hy-section  analysis  of  exjjlanation  of 
amount  due,  the  Bureau  believes  the 
breakdown  of  these  loans  can  he 
disclosed  on  the  jieriodic  statement.  The 
Bureau  considered  the  concerns  about 
calculating  the  vear-to-date  breakdown 


of  loans  whic;h  have  been  transferred 
from  a  previous  servicer:  however,  the 
Bureau  believes  that  all  servicers  should 
h(!  able  to  accurately  coinjnite  the  year- 
to-date  breakdown,  and  this  information 
should  transfer  with  the  loan.  Tims  the 
Bureau  does  not  believe  that  transf(;r  of 
servicing  will  present  a  jirohlein  in 
providing  the  year-to-date  breakdown. 

P’urther,  the  Bureau  believes  the  past 
])ayment  breakdown  is  an  important 
disclosure  on  the  p(;riodic  statement. 

This  disclosure  serves  several  purposes, 
including  creating  a  record  of  payment 
application,  providing  the  consumer 
information  needed  to  assert  anv  errors, 
and  ])roviding  information  about  the 
mortgage  expenses.  The  breakdown  in 
§  l()2(j.41(d)(8)(i),  showing  all  payments 
made  since  the  last  statement,  would 
allow  consumers  to  confirm  that  their 
payments  were  ])roj)erly  applied.  If  the 
payments  were  not  properly  a])j)lied, 
the  breakdown  would  provide 
consumers  the  information  muxled  to 
assert  an  error. 

Both  the  breakdown  since  the  last 
hilling  cycle  and  the  breakdown  of  the 
year-to-date  play  an  important  role  in 
educating  the  consumer.  The  payments 
since  the  last  statement  inform 
consumers  of  how  much  their 
ont.standing  j)rincii)al  has  decrea.sed, 
while  the  year-to-date  information 
(iducates  consumers  on  the  costs  of  their 
mortgage  loan,  (ionsnmer  testing 
revealed  that  testing  partici])ants  were 
surprised  by  how  much  of  their 
payment  is  going  to  interest  or  fecis  as 
op])osed  to  ])rincij)al.  Aggregation  over 
the  year-to-date  can  bring  this  expen.se 
to  a  consumer's  attention,  and  motivate 
them  to  possibly  change  behaviors  that 
are  generating  significant  expenses.  For 
example,  consumers  who  habitually 
submit  their  payment  a  few  days  late 
mav  correct  this  behavior  if  they  realize 
it  is  costing  them  hundreds  of  dollars  a 
year.  The  breakdown  of  all  payments 
made  in  the  current  calendar  year-to- 
date  is  of  particular  im])ortance  in 
(Klncating  consumers  about  their  loans, 
as  there  is  no  other  mandated  year-end 
summary  of  all  jiayments  received  and 
their  apjilication.  The  past  j)ayment 
breakdown,  of  both  the  pavments  since 
the  last  statement  and  payments  for  the 
year-to-date,  provides  the  consumer 
with  important  information  that  is  not 
currently  r(!(|uired  to  he  disclo.sed. 

I’inallv.  the  Bureau  considered  the 
concerns  about  disclosing  suspense 
account  information.  Froj)o.sed 
comment  41(d)(8)-l  would  have 
provided  guidance  on  how  partial 
|)ayment.s  that  have  been  sent  to  a 
suspense  account  should  he  rellected  in 
the  past  i)ayment.s  breakdown  .section  of 
the  periodic  statement.  The  proposed 
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coiniiKMit  provides  illustrative  exanipl(!s 
()1  how  partial  payiiKUits  sent  to  a 
siispiMiso  account  should  lx;  listixl  as 
unapplied  hinds  since  the  last  .statement 
and  year  to  date.  This  comment  shows 
the  breakdown  should  disclose  both  the 
amount  of  funds  that  were  sent  to  a 
.susjiense  account  during  the  time 
ndlected  by  the  periodic  statement,  as 
welt  as  the  total  amount  ciirivnily  held 
in  the  suspense  account.  I'he  llureau 
iMilieves  this  addresses  the  concerns 
about  displaying  suspmi.se  account 
information,  ('onsumer  te.sting  revealed 
that  testing  jiarticijiants  had  very  little 
imder.standing  about  how  partial 
payments  are  handled.'-'’  As  di.scussed 
above,  the  periodic  .statement  is 
designed  to  help  consumers  understand 
how  partial  jjayments  are  processed. 

The  past  |)ayment  hreaktlown  is  useful 
in  communicating  information  about 
partial  payments  and  suspense  accounts 
to  consumers.  For  these  rea.sons,  the 
Bureau  is  finalizing  the  proposed 
provisions  on  the  past  payment 
lireakdown. 

41(d)(4)  Transaction  Activitv 

Proposed  ^  1()2(). 41(d)(4)  would  have 
rcKpiired  the  periodic  statemeid  to 
include  a  transaction  activity  section 
that  lists  any  activity  since  the  last 
statement  that  cnulits  or  debits  the 
outstanding  accouid  balance.  For  each 
transaction,  the  statement  would 
include  the  date  of  the  transaction,  a 
de.scrijition  of  the  transaction,  and  the 
amount  of  the  lran.sac;tion.  This 
information  must  he  grouped  together, 
hut  may  he  provided  anywhere  on  the 
statement. 

Proposed  comment  41(d)(4)-l 
clarified  that  transaction  activitv 
includes  any  activity  that  credits  or 
debits  the  outstanding  loan  balance.  For 
exam|)le.  proposed  comment  41(d)(4)-l 
stated  that  transaction  activity  would 
include,  without  limitation,  payments 
mceived  and  a])])lied.  payments 
received  and  sent  to  a  su.sjiense  account, 
and  the  imposition  of  any  fee  or  charge. 
Thus,  the  tran.saction  activitv  section 
would  have  jnovided  a  list  of  all  charges 
and  payments,  covering  the  time  from 
the  last  .statement  until  the  current 
statement  is  jirinted.  This  (lisclosun; 
would  allow  the  consumer  to 
under.stand  what  charges  are  being 
imposed  and  provide  further  detail 
riigarding  the  aggregated  numbers  found 
in  the  “explanation  of  amount  due” 
section.  The  transaction  activity  .section 
would  provide  a  record  of  the  accouid 
since  the  last  statement,  allowing  the 
consume!!'  to  review  for  errors,  ensure 
jiayments  were  received,  and 


understand  any  and  all  costs.  If  a 
servicer  receives  a  partial  |)ayment  and 
decides  to  nitiirn  the  payment  to  the 
cemsumer,  such  a  iiayment  would  not 
need  to  he  includeid  as  a  line!  iteiin  in  the 
transaction  activity  section,  because  this 
activitv  would  neither  crixlit  nor  debit 
the  out.standing  account  halanci!.  For 
additional  clarity,  the  Bureau  has 
amended  the  language  in  tin!  final  rul(! 
to  state  that  tran.saction  activity  includes 
any  transaction  that  credits  or  debits  the 
(imoiint  ciirnnitlv  due.  and  has  amendiid 
comment  41(d)(4)-1  to  clarify  this  is  the 
amount  nifernid  to  hv 
§  l()2fi.41(d)(l)(iii). 

Proposed  comment  4  )(d)(4)-2 
clarified  that  the  description  of  any  late 
fee  charge  in  the  transaction  activity 
.section  includes  the  date  of  the  late  fee, 
the  amount  of  the  late  fee.  and  the  fact 
that  a  late  fee  was  imjiosed.  Proposed 
comment  41(d)(4)-3  clarified  that  if  a 
jiartial  payment  is  sent  to  a  susjien.se 
account,  the  fact  of  the  transfer  should 
he  reflected  in  the  tran.saction 
descrijition  (for  examjile.  a  jiartial 
jjayment  entry  in  tin!  transaction 
activity  might  rcnid;  "Partial  i)ayment 
semt  to  suspense  account”),  the  funds 
.s(!nt  to  the!  suspense  account  should  he 
rt!flec:t(!d  in  the  unapplicul  funds  .section 
of  the  jiast  payment  hrcxikdown,  and  an 
exjilanation  of  what  must  hc!  done!  to 
r(!lease  the  funds  must  hc!  inovidcul  in 
the  im!.ssages  sextion.  The  nu!s.sag(!.s 
S(!ction.  discusscul  l)(!low,  would  have 
includ(!(l  an  explanation  of  what  the 
consumer  must  do  to  rel(!ase  the  funds 
from  the  suspen.se  account. 

C’.omments  on  transaction  activity 
(ocu.schI  on  what  must  hc!  discloscxl,  and 
the  logistics  of  fitting  this  information 
on  the  periodic  .statemc!nt.  ('.ommenters 
had  cpiestions  about  what  items  should 
h(!  included  on  this  list,  asking  if  a 
charge  is  enter(!d  and  revers(!d  in  the 
same  month,  may  it  he  cixcluded;  and, 
if  funds  sent  to  a  suspense  account  must 
he  li.sted  on  the  tran.saction  activity  li.st 
(and  noting  a  potential  incon.sist(!iu:v 
with  the  National  Mortgage  S(!tth!ment 
on  this  point).  One  commemter  also 
stated  that  sccrvicers  may  not  know 
third-])arty  feexs  at  the  time  thew  i)roduce 
the  jieriodic  statement,  (xinnnentens 
also  addre.ss(!d  the  listing  of  f(!es:  One 
commenter  stated  it  might  hc!  difficult  to 
li.st  all  the  feuxs  that  arc!  impc).sc!ct,  while 
a  c:c)nsumc!r  aclvoc:atc!  ennphasized  thc! 
im])c)rtanc:c!  of  listing  all  the  fc!C!s  that 
were!  im|)c)sc!cl.  One  c:ommc!ntc!r 
rc!C]UC!.stecl  that  .suffic;ic!nt  information  he 
given  in  the  transaction  item  line  .suc;h 
that  the  c;c)nsumc!r  cxndcl  validate  the 
cdiarge.  AnothcM’  cxnnmentc!!'  expressed 
c;c)nc:c!rn  about  being  able  to  fit  the!  entire 
list  of  transactions  on  the  first  page  of 
the  periodic  statement.  Finally,  a 


c.onnnenter  .sought  cdarification  on  how 
c:c)rrc!c:lic)n.s  to  errors  on  prior  statements 
can  hc!  cli.splayc!cl. 

In  response!  to  the  cjuc!.stic)n.s  rc!cc!ivc!ci, 
the  Biirc!au  notes  that  if  a  c:hargc!  is 
entcM'ed  and  rc!vc!r.sc!ci  in  the  .same! 
month,  it  would  not  affecit  Ihc!  amount 
of  the  consumer's  outstanding  halancx! 
and  both  line  ilc!m,s  may  hc!  left  off  the 
tran.sac:tic)n  activity.  Funds  .sc!nt  to  a 
suspense  ac:c;ount  must  he  incdudcul  in 
Ihc!  lran.sac:tion  ac:tivity:  it  is  c!s.sc!ntial  for 
thc!  cxnisumer  to  know  thexse  funds  wc!rc! 
rc!c:c!ivc!cl  by  the  .sc!rvic;c!r.  If  a  .servic;c!r 
clc)C!S  not  know  the  amount  of  a  third- 
party  fee.  it  c:annot  hill  the  c:on.sunic!r  for 
that  fec!.  When  the  sc!rvic;c!r  hills  the 
c;c)n.sumc!r  (and  thus  knows  the  exac:! 
amount  of  the  fee),  that  tee  should  he 
included  in  the  tran.saction  activity. 
While  the  Bureau  notcis  it  may  he 
clifficadt  to  list  all  the  fees  that  arc! 
imposed,  the  Bureau  helicwcis  it  is 
c!ssc!ntial  for  the  c:c)nsumc!r  to  have  an 
ac;c;c)unting  of  any  fex!  that  is  impo.sc!d. 
Further,  the  transaction  dciscaiption 
should  inctude  sufficaent  information 
.suc:h  that  the  camsumer  cam  determine 
why  the  charge  is  im]K).sc!cl.  Sc!rvic:c!rs 
may  use  any  rcxisonahlc!  mc!thc)cl  for 
c;orrc!cting  ca  rors:  for  c!xamplc!,  they 
could  use  a  new  line  itc!m  whicti 
c!X])lains  the  cairrextion.  Finally,  thc! 
Burcxui  notes  the  tran.saction  activity  is 
not  rcxjuirecl  to  he  on  the  first  page,  and 
.servicax's  may  use  additional  pages  if 
nc!ca!.ssarv.  P'or  the.se  rcxisons,  the  Bureau 
is  finalizing  the  projiosecl  provisions  on 
ihc!  tran.saction  activity. 

41(cl)(.'i)  Partial  Payment  Information 

Proposed  §  l()2(i.41(cl)(3)  would  have 
rcxjuircxl  a  message  on  the  front  of  thc! 
statement  if  a  partial  ])ayment  of  funds 
is  being  held  in  a  suspen.se  account 
rc!garcling  what  must  hc!  clone  for  the 
funds  to  he  ap])licxl.  The  Burc!au  sought 
c:omment  on  what,  if  any,  additional 
mexssages  should  he  rcx]uirc!cl. 

Partial  Payment  Disclosure 

Some  cxmimentcx's  apprc!c;iatecl  the 
c:larific:ation  of  susjjense  acxxnmt 
information  for  c;c)nsumc!rs.  while  other 
cximmenters  felt  this  was  unnec:c!.ssary 
and  clifficadt  to  aedneve.  Two 
c:ommc!ntc!r.s  suggested  that  there!  was 
not  sufficaent  spacx!  on  the  jierioclic: 
statement  to  ccxplain  the  susijen.se 
accamnt  and  rc!ciuc!stc!cl  the  information 
he  inc.luclecl  in  a  sejiarate  lettcx'.  One 
cxmimenter  suggccstecl  the  camsumer 
should  rcxa!ive  disedosures  during  the 
life  of  the  loan,  sijcxaficadly  annual 
noticxis  during  the  first  three!  years  of  the 
loan. 

While  the  Bureau  does  not  believe  it 
is  appro])riatc!  to  rcx|uire  scn’vicxirs  to 
.send  an  annual  disclosure  on  the 
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suspense  account  procedures  for  the 
first  thnu)  years,  the  Ihiniau 
acknowledges  that  information  on  tlie 
suspense  account  may  l)e  luitter 
disclosed  in  a  se|)arate  l(;tter.  Thus,  the 
Ihireau  is  modifying  tin;  rule  to  |)rovide 
that  if  funds  are  Ixnng  ludd  in  a 
snsp(;nse  account,  the  amount  held  in 
any  suspense;  account  must  he  disclosed 
in  the  past  ])ayment  l)r(;akdown  on  the 
])eriodic  statement,  hut  the  servii;er  may 
move  the  message  about  what  must  lx; 
done  for  the  funds  to  be  applied  to  a 
separate  i)age  of  tbe  .statement,  or  may 
.s(;nd  this  disclosure  as  a  .s(;parate  lett(;r. 
The  servicer  still  has  the  option  of 
including  this  di.sclosnre  on  the 
periodic  statement  itself.  The  final  rule 
reflects  this  additional  flexihilit  v.  If  the 
.servicer  has  the  h(;nefit  of  the  small 
servicer  exemption  in  §  1028.41  (e)(4). 
the  servicer  need  not  send  this  separate 
letter. 

Additional  Messages 

Some  commenters  expre.ssed  c:oncerns 
about  the  logistics  of  including  a 
messages  box  on  the  periodic  statement. 
These  commenters  explained  that 
dynamic  information  created 
oi)erational  difficulties  for  the  caeation 
of  tlx;  periodic  statement,  (iommenters 
had  mixed  respon.ses  to  any  additional 
dynamic  messages  that  should  he 
reepured.  Some  commenters  s])ecifically 
said  there  should  he  no  additional 
me.ssages  because  this  might  distract  tlx; 
consumer  from  other  imi)(X’tant 
information.  Several  c:ommenters 
suggested  tlx;  periodic  statement  should 
he  required  to  include  additional 
information  on  e.scrow  accounts,  hut 
one  c:ommenter  argued  that  a  complete 
escrow  breakdown  is  alr(;ady  jjrovided 
annually  under  RIvSPA,  and  cpiestioned 
if  this  additional  information  would 
help  consumers.  Commenters  also 
suggested  additional  information  about 
force-jjlaced  insurance  shonld  he 
included  on  the  ])eriodic  statement.  One 
commenter  urg(;d  the  Bureau  to  reepure 
.servicers  to  include  force-placed 
insurance  charges  in  regular  invoice 
statements  that  are  sent  to  a  consumer 
so  that  a  consumer  is  constantly 
reminded  of  how  much  of  their 
payments  are  going  toward  paying  for 
such  insurance.  Another  consumer 
grou])  submitted  similar  comnu;nts 
recommending  that  the  Bureau  retpnix; 
servicers  to  id(;ntify  force-plac(;d 
insurance  charges  s]x;cifically  in 
])roposed  ])eriodic  statements  so  that 
consumers  could  easily  recognizi;  when 
fon:e-placed  insurance  has  been 
obtained.  Finally,  one  commenter 
recommended  a  m(;ssage  about 
consumers’  obligations  to  ])ay 
community  assessments. 


The  Bureau  carefully  considered 
r(;(puring  additicxial  mes.sages,  hut 
d(;cided  that  none  should  he  reepured. 
l)articularly  in  light  of  the  additional 
lmrd(;n  this  dynamic  feature  would  add 
to  the;  ])eriodic  .statem(;nt.  The  Bur(;au 
believes  that  the  additional  (;scrow 
inlormation  is  ])rovided  through  the 
annual  e.scrow  disclosure,  and  that 
monthly  escrow  information  would  he 
coidusing  because;,  idtheeugh  e;.se:re)w 
ae:crues  me)nthlv.  pavments  are;  ofte;n 
maele  at  eli.se:re;te;  times  thre)ughe)ut  the 
ye.ir  te;  ])ay  taxe;.s  iinel  insuranex; 
prt;miums.  Aelelitie)nally,  the  ame)unt 
paid  into  e;.se;re)W  will  he  she)wn  e;ach 
me)nth.  The  Bureau  believes  that 
sufficient  information  e)n  fex'ce;-j)lae;e;d 
insurance  is  jnovided  through  the  final 
rule.  (Charges  fe)r  fore:e-placeel  insurance, 
like;  any  e)tiu;r  charge,  must  he;  listeel  in 
the;  transaction  ae:tivity  .se;e:tion  of  the 
])erioelic  state;me;nt.  Further,  eletaileel 
ne)tifie:ation  ahe)ut  fore:e-])laceel 
in.sunme:e  is  inclueleel  in  the  di.scle).sure;s 
re;epnreel  by  the;  fe)re:e-plae:e;el  insunmee 
jjren’isions  e)f  the  2013  RFSBA  .Se;rvicing 
Final  Rule.  Finally  the;  Bure;au  heliev(;s 
the  sugg(;.ste;el  nu;.s.sage;  e)n  ce)mmunity 
a.s,se;.ssme;nt  e)t)ligatie)n.s  we)ulel  he; 
inappreepricite  elue  te)  the;  rel<itive;ly  le)W 
he;ne;fit  this  me;,s.sage;  weeidel  proviele;  tee 
exensumers,  emel  the;  reliitivelv  high  ex).sts 
te)  .servi(x;rs  of  eletermining  :nul  tracking 
whie:h  ex)n.sume;r.s  iire;  nx;mher.s  e)f 
exemmunity  as.se)e;iatie)ns. 

41(el)(())  (x)ntae:t  lnie)rmatie)n 

Fre)])e).se;el  t?  1020.41  (el)(())  weeulel  have 
re;epiire;el  tlxit  the;  j)e;rie)elie:  statement 
exnitain  cenitact  informatie)n  .s}x;cifving 
where  a  exnisnmer  may  eehtain 
iidormation  regarding  the  mortgiige. 
Frope)sed  exnnment  41(el)(0)-2  clarifiexl 
that  this  {X)ntact  informatie)n  mu.st  he; 
the  same  as  the;  contact  inlormation  for 
asserting  errors  or  reepiesting 
information.  Propos(;d  1020.41  (el)(0) 
])roviele;d  that  the  exmtact  information 
pre)viele;d  mn.st  incluele  a  toll-free 
telephone  numher.  Prope).seel  (X)mment 
41(el)(0)-l  clarifieel  that  the  .servicx;r 
may  pre)vide;  aelelitie)nal  informatieni, 
sue;!)  eis  a  VV(;h  aeletix;.s.s,  at  its  optieni. 
Preepeesed  §  1 02().41  (ei)(0)  did  not  rexpnre; 
that  tlxit  the;  exnitact  infbrmatiem  he;  .set 
off  in  a  se])iirate  se;e:tiem.  hut  sim])ly  that 
it  he;  incluelexl  em  the  fremt  peige  of  the; 
statement.  This  propei.seel  rexpiirement 
wenilel  have  alloweel  .se;rviex;r.s  te)  ine;luele; 
this  infe)rniatie)n  with  their  (X)mpanv 
iicune;  anel  le)go  at  the;  te)j)  of  the  page;  e)r 
elsewhere  e)n  the  statement. 

(Comments  een  the  (X)ntact  infe)rmation 
foexiseel  e)n  ex)n(x;rn.s  aheent  eliscleesing 
the  numher  a.ssoeaated  with  the  eeral 
error  resolution  proexidures  in  the  2012 
RESPA  Servicing  Proj)e).sal. 

Aelelitionallv,  one  (X)mme;nter  re;que.ste;el 


that  in  place  of  a  toll-free;  numher, 
servi(x;rs  he  alleeweel  to  ])re)viele  a 
numhe;r  where  the;  exensumer  e:an  ex)ntae;t 
the  ,se;rvicer  at  ne)  ex)st. 

Bexxmse  the;  ])re)pe).se;el  onil  error 
resolutieen  ])re)ex;elure;s  are;  ne)t  being 
finalized,  pre)poseel  exemment  41(el)(0)-2 
has  t)e;e;n  re;me)ve;el  freem  the;  ])re)vi.sie)n 
re;e]uiring  the;  ex)ntact  infeermation.  The; 
Bureau  believes  it  is  imj)ortant  for 
exensumers  te)  he  able  to  re;epie;.st 
infe)rmatie)n  e)r  re])e)rt  errors  without 
incurring  a  fe;e,  and  that  it  is  e.onsi.stent 
with  stanelarel  industry  practice  te) 
proviele  a  toll-free  phone;  numher.  The 
Bure;au  dt;termine;el  that  pre)])osed 
ex)nnnent  41(d)(0)-l  provided  minimal 
guidanex;;  thus,  this  ce)mment  is  not 
being  finalizeel.  The  pre)])o.sed  rule  is 
he;ing  aele)pted.  suhjee:t  to  the.se 
modificatieens. 

41(d)(7)  Aex;ount  Information 

Pre)pe).se;el  1 020.41  (el)(7)  would  have 
re;(pnre;d  that  the  fe)lle)wing  information 
about  the  mortgage,  as  re;(]uireel  by  I'lEA 
,se;e;tie)n  128(0(1).  l)e  inclueled  on  the; 
statement:  The  amount  e)f  the  princi])al 
e)hligatie)n,  the;  current  inte;re;st  rate;  in 
e;ffe;ct  fe)r  the  le)an.  the;  elate  een  which  the 
intere;.st  nite  may  next  re;se;t  e)r  aeljust.  the 
;mie)unt  e)f  any  |)re;))ayme;nt  ])e;nalty.  emel 
infeermatie)!)  e)n  heemeeewnership 
e:e)unselors  anel  e:e)nn.se;ling 
e)rganizatie)ns.'“^ 'I'liis  inlormation  m;iy 
he;  includeel  anywhere  e)n  the;  statement. 
This  infe)rmatie)n  may.  hut  need  not  he;. 
gre)upe;d  te)ge;the;r.  While;  the;  sample 
feerms  elisplav  this  infeermiitieen  on  the 
first  i)age.  the  servicer  is  not  re;quire;d  to 
incluele  this  inlormation  on  the  first 
page. 

Overall,  commenters  loe:u.se;el  on  the 
eliscleesure;  e)f  ])re;payment  ])e;nalty 
information  and  homeownership 
e:e)un.selor  inlormation,  as  eliscu.ssed 
hele)w.  Aelditie)nally.  some;  ce)mmenters 
stated  that  the;  elise:le)sure;  of  basic 
ae:e:e)unt  information  was  unne;ce;.s.sary. 
(x;rtain  e:e)mmente;r.s  e)hje;e:te;el  to  the 
ine:lusie)n  e)f  inlormation  that  woulel  also 
he;  jerovieleel  in  e)the;r  eli.se;le).sure;.s.  In 
partie;ular,  they  stateel  the;  elate;  e)n  whie:h 
the;  interest  rate  will  next  reset  is 
alre;aely  een  the;  §  l()2().2()(e:)  anel  20(el) 
ne)tie:e;.s  (eli.sexis.seel  aheeve  in  the;  se;e:tie)n- 
l)y-se;e:tie)n  analysis  e)f  ??  l()20.2()(e:)),  as  is 
the;  j)re;])ayme;nt  peixdty  eli.se;le)sure;.  anel 
that  the;  eeutstaneling  halane:e;.  inte;re;.st 
nite,  anel  late;  fe;e;s  are;  ine;luele;el  in  the; 
le)an  ele)e;ume;nts. (xemmenters 


'-'Tll./X  12K(r)(  1  )(Kj  iilsei  r(U|eiire!.s  ii 

"(l(5S(:ri|)li()n  ol  iiny  leile;  piivininil  liuis."  As  noleui 
iilxive!.  llu!  Meiresiii  is  nH|iiii'in^  this  inlorniiiliejn  lo 
111!  elisclosetel  in  llii!  “iimoeml  due!"  s(!e:li(iii  ot  llu; 
porioelie;  slaleemnnl,  .See;  §  ie)2().41((l)(l). 

(:()inine!nt(!r  ohjiuXenl  lei  llie;  ciiselosiiret  eel 
llie;  miiliirity  eliile;.  siiyin^  ll)iil  coiiseime^rs  iire; 
{’einiinillv  not  intein^sloel  iinei  llial  low  conseiineirs 
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j)()inted  out  tliat  including  the  account 
information  may  reciuire  ])rograming 
clianges.  and  distract  from  other  more 
important  information  on  tlie  statement. 

'1  h(!  Burean  acknowledges  that  while 
some  of  this  information  may  h(! 
avaiiahle  in  other  documents,  .some!  of 
the.se  documents  may  not  he  easily 
accessible  to  the  consumer.  The  Bureau 
Ixdieves  that  one  of  the  purpos(!s  of  the 
jMM'iodic  statement  is  to  serve  as  a 
dashboard  for  the  consumer,  bringing 
tog(!ther  important  information  into  a 
single  location.  Reminding  the 
consumer  <)f  this  information  on  a 
recurring  basis,  including  jjarticularly 
the  date  of  an  intere.st  rate  reset,  can 
help  consumers  plan  their  affairs  before 
receiving  the  notice  of  a  reset.  The 
Bureau  believes  the  consumer 
protection  h(!nefits  of  the.se  disclosures 
outweigh  the  costs  of  potential 
du])lication.  and  thus  the  Bureau  is 
finalizing  the  projiosed  provisions 
nuiniring  di.sclosure  of:  The  date  the 
interest  rate  will  next  res(!t.  the 
ont.standing  balance,  tin*  current  int(!rest 
rate,  and  the  prej)ayment  penalty 
(modiiuHl  to  RKpure  the  existence  rather 
than  the  amount  of  such  penalty).  For 
the.se  reasons,  the  Bureau  is  ado])ting 
the  proposed  rule  on  account 
information  as  final  with  the  minor 
change  that  §  1028.41  (d)(7)(iii)  now 
recpiires  the  date  u//er  which  the  interest 
rate  may  next  change.'-’'  and  subject  to 
the  modifications  to  the  |)re|)avment 
penalty  and  homeownershi])  counselor 
di.sclosures  discussed  below. 

Pwpdvmnui  penalty.  Proposed 
§  1020.41  (d)(7)(iv)  would  have  nupiired 
the  periodic  statement  to  di.sclo.se  the 
amount  of  any  prejiayment  penalty,  and 
defined  a  jirepayment  penaltv  as  “a 
charge  impo.sed  for  paying  all  or  jiart  of 
a  transaction's  principal  before  the  date 
on  which  the  ])rinci])al  is  due.”  This 
definition  was  further  clarified  in  the 
propo.sed  commentary,  and 
snhstantially  incorjiorated  the 
definitions  of  and  guidance  on 
prepayment  penalties  from  other 
rulemakings  addressing  mortgages  and. 
as  necessary,  reconciled  their 
differences.  The  Bureau  coordinated  the 
definition  of  the  term  j)repayment 
pimalty  in  |)roj)o.sed  §  1020.41  (d)(7)(iv) 
with  the  definitions  in  other  pending 
rulemakings  relating  to  mortgages. 

Clommenters  had  two  major  concerns 
with  the  jirepayment  penaltv 
provision — di.sclosing  the  amount  of  the 
j)enalty.  and  the  definition  of  a  penaltv. 


Ihcir  loiiiis  up  to  llu!  lull  niuturilv  (iiitt;.  llu! 
iiur<!<iu  llial  nuitluT  tiu!  propusiul  rule  nor  llio 

tiiial  mil!  n!(piin!s  ilisclosuri!  of  llii!  inaUiritv  (lati: 
ol  till!  loan  on  till!  p(!rio(li(:  statoniont. 

'-"■'rhis  ilian^c  is  niado  to  i:ontorni  willi  llio 
S  102(i.20(i:)  anil  (it)  .AKM  ilisclosnros. 


First,  a  number  of  commenters 
exprijssed  concern  over  difficulties  in 
calculating  and  providing  the  amount  of 
the  prepayment  penalty.  The.se 
commenters  explained  that  the  amount 
is  determined  by  a  numl)i!r  of  dynamic 
factors,  and  is  often  computed  by  hand. 
Further,  this  information  may  he  stored 
in  a  .sejiarate  system.  The.se  commenters 
suggested  the  jieriodic  statement 
disclose  the  e.\/.s/ence  of  a  inepayment 
penalty,  with  a  note  to  call  for  the 
amount,  rather  than  tin;  aiuouni  of  the 
j)repayment  penalty.  Next,  several 
commenters  raised  concijrns  about 
including  in  the  definition  of 
])repayment  penalty  FUA  intere.st 
accrual  amortization  payments  (the  FHA 
re(|uirement  that  intere.st  he  j)aid  for  a 
full  month  if  the  loan  is  paid  off  on  the 
first  day  of  the  month)  and  closing  costs 
reimbursed  to  tin;  lender  for  early 
payoff.  Finally,  commenters  stated  that 
this  information  should  not  he  included 
in  th(!  p(!riodic  statement  htscause  it 
would  he  inaccurati!,  it  is  only  relevant 
to  certain  consumers,  and  consumers 
have  not  recpiested  it. 

The  Bureau  carefullv  considered  the 
concerns  about  providing  tin;  amount  of 
the  prepayment  jienalty.  The  exact 
amount  of  the  ])repaynn!nt  penalty 
])rovid(!.s  valiu!  only  to  consumers 
considering  refinancing  or  otherwise 
paying  off  tlnni'  loan.  Onlv  a  fraction  of 
the  consumers  win)  receive  the  periodic: 
statement  will  he  considering  this  and 
will  need  the  exact  amount.  .Such 
consumers  could  contact  their  .servicer 
and.  using  the  information  reejuest 
procedures  in  the  2013  RF.SFA 
Servicing  Final  Rule,  recpiest  the  exact 
amount  of  the  prepayment  |)enaltv. 
Reepnring  the  servicer  to  disclo.se  the 
existence  of  the  prej)ayment  jjenalty. 
rather  than  the  amount,  would  he  far 
less  burdensome  to  servicers; 
additionally  this  modification  would 
result  in  only  a  minimal  decrease  in 
consumer  protection.  Thus,  the  Bureau 
is  making  this  modification  to  the  final 
rule. 

Additionally,  the  Bureau  considered 
the  definition  of  the  jirepavinent 
penalty.  The  other  propo.sals  related  to 
the  Title  XIV  Rulemakings  proposed  the 
same  definition  of  |)repayment  penalty 
and  received  comments  raising  the  .same 
concerns  about  the  definition  of 
prepayment  penalty  as  the  comments  in 
resj)on.se  to  the  2012  TILA  .Servicing 
Froposal.  The  definition  of  a 
j)rej)ayment  penalty  has  been 
coordinated  across  the  Title  XIV 
Rulemakings  and  was  in  the  2013  ATR 
Final  Rule.  In  the  interest  of  consistency 
acro.ss  the  Title  XIV  Rulemakings,  the 
2013  TILA  Servicing  Final  Rule  cites  to 
the  definition  of  jjrepayment  |)enalty 


found  in  the  2013  ATR  Final  Rule, 
rather  than  re-define  i)rei)ayment 
])enalty  or  offer  an  alternative  definition 
of  j)repayment  j)enalty.  The  final  rule 
includes  this  modification:  accordingly, 
as  the  comments  to  the  prepayment 
definition  are  found  in  the  commentary 
to  the  2013  ATR  Final  Rule,  the 
du])licative  commentary  to 
§  1020.41  (d)(7)(iv)  has  not  been 
finalized. 

Ldgal  (iiithoritv.  TILA  section 
128(0(1  )(D)  recpiires  the  ])eiiodic 
statement  to  include  the  amount  of  any 
])repayment  ])enalty  that  may  he 
charged.  For  the  reasons  discu.ssed 
above,  the  Bureau  is  using  its  authority 
under  TILA  .section  10.')(a)  and  ((]  to 
exemj)t  servicers  from  having  to  include 
this  information  in  jieriodic  statements 
and  to  instead  recpiire  the  ])eriodic 
statement  to  include  the  existence  of 
any  pre])ayment  penalty.  This 
adjustment  is  additionally  authorized 
under  Dodd-Frank  Act  section  140.')(h). 

f  lomeownership  Counselors  and 
Counseling  Organizations 

TILA  section  1 28(0(1  )(C)  recpiires  the 
periodic:  statement  to  inc:lucle  the  name, 
addrcisses,  telejihone  numbers,  and 
Internet  addresses  of  c:c)un.seling 
agenc;ie.s  or  jirograms  reasonably 
available  to  the  c;c)n.smner  that  have 
been  certified  or  approved  and  made 
puhlic:ally  available  by  the  .Sec:retarv  of 
HUD  or  a  .State  housing  financ:e 
authority. 

On  )uly  0.  2012.  the  Bureau  relea.sed 
the  2012  HOFFA  Froposal  to  implement 
other  Dodd-Frank  Ac;t  jirovisions, 
inc;huling  the  reejuirement  to  jirovicle  a 
list  of  homeownership  c:c)unselc)r.s  and 
c;oun.seling  organizations  during  the 
ap])lic;ation  prc)c:e.ss  for  mortgage  loan. 
To  fac;ilitate  c;om])liance,  the  Bureau 
propo.sed  to  rcjcpiire  c:reclitors  to  provide 
a  list  of  five  homeownership  c:oun.selors 
or  counseling  organizations  to 
applic:ant.s  for  various  categories  of 
mortgage  loans.' The  Bureau  also 
stated  that  it  is  expec;ting  to  develo])  a 
Web  site  jiortal  that  would  allow 
lenders  to  type  in  the  loan  a])plic:ant’.s 
zi])  c:c)cle  to  generate  the  recpiisite  list, 
whic:h  c:ould  then  he  jirinted  for 
distribution  to  the  loan  a])])licant.  This 
will  allow  c:reclitor.s  to  acc:e.s.s  lists  of  the 
homeownership  c:c)unselc)rs  and 
c:ounseling  organizations  with  a 
minimum  amount  of  effort.'" 


'“'.SV!c2012  IIOIJI’A  I’roposal.  77  I  K  4!K)!I1). 
4!II)!I7-‘)!I  (All-;.  13,  2012). 

'  "  I'lu!  list  provicldcl  l)v  llii!  Icindor  piii'siinnt  to  llio 
201  :i  ll()i;i’,\  iMiiiit  Koto  wmilcl  incliuti!  onlv 
lioinoownorsliip  coun.solor.s  or  counsoliii” 
orgiiniziilions  Iroin  oillior  the  mosl  ciiiront  list  of 
lioinoownorsliip  connsolors  or  connsoling 
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In  connection  with  the  periodic 
statement  recpiireinent.  however,  the 
Bureau  j)roposed  to  ii.se  its  exce])tion 
authority  to  recpiire  .servicers  simply  to 
list  where  consumers  can  iind  a  list  of 
counselors,  rather  than  to  re])roduce  a 
list  of  counselors  in  each  hilling  cycle. 
Broposed  §  l()2(i.41(d)(7)(v)  would  have 
reipiired  the  ])eriodic  statement  to 
include  contact  information  for  anv 
State  housing  finance  authoritv  for  the 
State  in  which  the  projierty  is  located, 
and  information  enahling  the  consumer 
to  access  either  the  Bureau  or  the  HDD 
list  of  homeownership  counselors  and 
counseling  organizations.  The  Bureau 
suggested  that  this  approach  may 
ajipropriately  balance  consumer  and 
serx’icer  interests  based  on  several 
considerations. 

First,  the  Bureau  was  concerned  about 
information  overload  for  consumers. 

The  periodic  statement  contains  a 
significant  amount  of  information 
already.  While  consumers  who  are 
deciding  whether  to  take  out  a  mortgage 
loan  in  the  first  instance  mav  greatlv 
benefit  from  consultation  with  a 
homeownership  counselor,  that 
likelihood  is  greatly  reduced  with 
regard  to  consumers  niceiving  regular 
|)(!riodic  statements  on  existing  loans. 

Second,  the  burden  on  servicers  to 
import  the  list  of  counselors  into  a 
])eriodic  statement  document  or  to 
attach  a  list  each  hilling  cycle  would 
have  l)(u;n  significantly  higher  than  with 
the  one-time  reriiiireintmt  in  the  HOEFA 
rulemaking.  S])ace  on  the  periodic 
statements  is  limited,  and  im])orting 
updated  information  from  the  Bunxiu 
Web  site  each  cyc:le  would  involve  more 
programming  burden  than  sim])lv  listing 
\Vel)  site  information  in  the  first 
instance. 

To  address  the.se  concerns,  the 
jnopo.sal  would  have  required  that  tin; 
periodic  statements  incdnde  the  contact 
information  to  access  the  State  housing 
finance  authority  for  the  State  in  whicli 
the  property  is  located,  and  the  Web  site 
and  tele])hone  mnnher  to  acce.ss  either 
the  Bureau  list  or  the  HDD  list  of 
homeownership  counselors  and 
counseling  organizations.'-*-  Directing 
consumers  to  this  information  would 
allow  tlunn  to  choose  a  program  or 
agency  conveniently  located  for  them, 
and  would  allow  consumers  to  locate 
other  programs  or  ag(!ncies  if  those 


contacted  initially  could  not  help  them 
at  that  tinu!. 

The  Bureau  coordinated  the 
homeownership  conn.selor  information 
nKpnnmient  in  1028.41  (d)(7)(v)  with 
the  other  pending  rulemakings 
concerning  mortgage  loans  that  address 
homeownershi])  counselors.  The  Bureau 
believes  that,  to  the  extent  doing  so  is 
consi.stent  with  consumer  jn'otection 
objectives,  adopting  a  consistent 
aj)])roach  to  j)roviding  homeownership 
counselor  information  across  its  various 
pending  rulemakings  will  facilitate 
com])liance. 

Overall,  commenters  ])rai.sed  the 
Bureau’s  proj)osal  on  providing  Web 
site  information,  rather  than  individual 
homeownership  coun.selors  and 
counseling  organizations.  However, 
commenters  had  remaining  concerns 
about  providing  information  for  the 
relevant  State  housing  finance  authority 
in  addition  to  information  on  how  to 
access  the  HDD  li.st  or  the  Bureau  list. 
Finally,  the  Bureau  received  comments 
from  the  National  Council  of  State 
Housing  Agencies,  expressing  concern 
about  including  contact  information  for 
State  housing  finance  authorities  on  tin; 
periodic  statements.  'I’he  (k)uncil  stated 
that,  while  the  State  housing  agencies 
will  always  he  willing  to  assist 
struggling  homeowners,  including  their 
c:ontact  information  on  the  ])erio(iic 
statement  may  increase  consumm' 
confusion  by  misdirecting  consumers 
away  from  entities  mon;  likely  to  he  able 
to  assist  them.  The  Council  stated  that 
not  all  State  housing  agencies  offer 
counseling  programs  and,  hecan.s(!  of 
limited  re.sources.  State  housing 
agencies  may  not  be  well-ecpiipped  to 
handle  the  increa.sed  number  of 
inquiries  they  would  receive. 

Additional  comments  focu.sed  on  the 
difficulty  of  providing  information  for 
the  individual  State  authority,  and 
reconciling  which  state’s  authority 
should  be  provid<;d.  Several 
commenters  .stated  that  it  would  Im; 
difficult  to  have  information  for 
different  State  authorities  a|)j)ear  on 
different  statements,  and  asked  if  they 
could  provide  contact  information  to  a 
location  where  a  consumer  could  find  a 
list  of  all  the  State  housing  finance 
authorities.  Additionally,  some 
commenters  exj)re.ssed  concern  about 
the  inconsistency  h(!tw(;en  the  periodic 
statement  disclosure  and  the 
§  1()2(i.2()(d)  ARM  initial  intenist  rate 
reset  disclosure.  While  the  j)eriodic 
statement  would  have  recpnred 
disclosure  of  the  State  housing  finance 
authority  for  the  State  in  which  the 
property  is  located,  the  §  l()2(i.2()(d] 
ARM  disclosure  would  have  reejuired 
the  State  authoritv  for  the  State  in  which 


the  consumer  has  primary  residence. 
Dommenters  expresscul  conc(;rn  this 
would  create  difficulties  and  asked  that 
these  di.screpancies  he  reconciled  or.  as 
above,  that  they  he  allowed  to  provide 
a  link  to  a  full  li.st  of  the  State  housing 
finance  authorities. 

The  Bunxm  carefully  considered  the 
c;omments  expressing  concern  about 
providing  the  contact  information  of  the 
correct  State  housing  finance  authority, 
particularly  the  comment  from  the  State 
housing  finance  authoritv  a.ssociation 
exj)ressing  this  concern.  These 
comments  were  akso  raised  in 
connection  with  the  §  l()28.2(){d)  ARM 
initial  interest  rate  adjustment 
disclosure.  As  di.scus.sed  above  in  the 
section-hy-section  analysis  of 
§  l()2(i.2()(d),  requiring  the  contact 
information  for  the  individual  State 
housing  finance  authority  provides 
minimal  benefit  to  the  consumer 
(because  not  all  State  housing  finance 
authorities  provide  counseling,  and  this 
information  is  availahh;  elsewhere),  and 
imjjoses  a  large  burden  on  the  servicer 
(i.e.,  determining  which  State  housing 
finance  authority’s  information  .should 
he  included,  and  inchuling  dynamic 
information  on  the  statement).  For  the.se 
nxi.sons.  the  Bureau  is  removing  the 
re(]uirement  to  di.sclose  contact 
information  for  the  Stati;  housing 
finance  authority  for  the  State  in  which 
the  pronerty  is  located. 

Eegu/  authoritv.  The  Bureau  uses  its 
authoritv  under  TILA  section  lO.'ija)  and 
(0  tnid  Dodd-Frank  Act  .section  14().'i(l)) 
to  exempt  creditors,  assignees,  and 
.servicers  of  residential  mortgage  loans 
from  the  reciuirement  in  TILA  .section 
128(f)(l )((;)  to  include  in  periodic 
statements  contact  information  for 
government-certified  counseling 
agencies  or  ])rogram.s  reasonably 
available  to  the  consumer  (i.e..  State 
Housing  Finance  Authorities),  and  to 
instead  reejuire  that  periodic  statements 
disclo.se  information  enahling  the 
consumer  to  access  either  the  Bureau 
li.st  or  HDD  list  of  homeownership 
counselors  and  organizations.  For  the 
rea.sons  discn.ssed  above,  the  Bureau 
believes  that  this  excejition  and 
addition  are  neces.sarv  and  proper  under 
'I'lLA  section  l().5(a)  both  to  effectuate 
the  i)nrpo.s(!s  of 'I’lLA — to  promote  the 
informed  use  of  credit  and  ])rot(!ct 
consumers  again.st  inaccurate  and  unfair 
credit  hilling  practice.s — and  to  facilitate 
compliance.  Moniover,  the  Bureau 
believes,  in  light  of  the  factors  in  TILA 
section  l()5(f).  that  di.scdosure  of  the 
information  specified  in  TILA  section 
128(f)(l)((i)  would  not  ])rovide  a 
meaningful  benefit  to  consumers. 
Specifically,  the  Bureau  considers  that 
the  exemjjtion  is  projjer  irresjiective  of 


(irgani/.iitioiis  niiuln  civ<iilnl)l(!  Iiv  tlio  liuniiiu  for  use; 
l)v  londiM’s.  (ii-  llu!  ino.sl  ciimMil  list  niiiiiilaiiuid  In- 
mil)  of  luimoownorsliip  counsidor.s  or  coiinstdinf* 
or^ani/.atioiis  corlituul  by  HIM),  or  olhorwiso 
aiiiirovod  by  HUD.  Sva  77  I-'R  4<)(MI().  4<K)<IK. 

"^Al  llu!  tiiiK!  ol  |)ubli(;n1ion.  llu;  Uuroaii  list  was 
iiol  vot  availal)lo  and  llu;  HUD  list  is  availalilo  at 
htlp://\v\v\v.Iiu(l.gov/officifs/hs‘>/sfb/hcc/hcs.cfm. 
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the  amount  of  tlie  loan,  the  status  of  the 
consumer  (including  ndatcul  financial 
arrangements,  financial  so))liistication, 
and  the  importance  to  the  consumer  of 
the  loan),  or  \vli(?ther  tin;  loan  is  secured 
l)v  the  principal  residence  of  the 
consumer.  Further,  the  Uurean  hcdievcis 
that  the  exemption  will  simplifv  the 
p(!riodic  statement,  and  improve  the 
lionieownership  counselor  information 
provided  to  the  consumer,  thus 
furthering  the  consumer  protection 
|)urpo.s(;.s  of  the  statute.  In  addition, 
consistent  with  Dodd-Frank  Act  section 
140.')(h).  the  Bureau  believes  that  the 
modification  of  the  nupiirements  in 
TILA  section  128(f)(1)(G)  will  im])rove 
consumer  awareness  and  understanding 
and  is  in  the  interest  of  consumers  and 
in  the  public  interest. 

41(d)(8)  DeliiKjuency  Information 

I’roposed  §  l{)2(j.41(il)(8)  would  have 
nupunul  that  if  the  consumer  is  more 
than  45  days  delin()uent.  the  servicer 
mu.st  include  on  the  ])eriodic  statement 
certain  deliiuiuency  information 
grouped  togetluir.  The  accounting  of 
mortgage  payments  is  confusing  at  best, 
and  becomes  significantly  more 
complicated  when  the  loan  is 
deliiupient.  The  combination  of  fees, 
partial  |)ayments  being  sent  to  suspense 
accounts,  and  application  of  payments 
to  the  outstanding  amounts  due  can 
(luickly  lead  to  confusion.  The  early 
intervention  provisions  t)f  the  201 8 
RFSBA  Servicing  Final  Rub;  reipiire 
servicers  to  di.sclose  information  about 
lo.ss  mitigation  or  loan  modification,  hut 
this  information  is  not  customized  to 
individual  consumers.  The  ])roposed 
delimpiency  notice  on  the  ])eriodic 
statement,  discussed  below,  would  have 
jjrovided  information  that  is  tailored  to 
the  specific  consunujr.  This  information 
would  have  benefited  the  consumer  in 
several  ways. 

First,  this  notice  would  have  ensured 
that  the  consumer  is  aware  of  the 
delimpiency  as  well  as  ])otential 
consequences.  Second,  this  information 
would  have  ensured  that  the  consumer 
has  the  information  specific  to  his  or  her 
loan.  For  examjile,  certain  loan 
modification  programs  are  tied  to 
.sjiecific  timelines  in  delimpiency.  This 
delimpiency  information  would  ensure 
that  consumers  understand  the 
timelines  so  they  can  benefit  from  the 
programs.  Finally,  the  delimpiency 
information  would  have  created  a 
record  of  how  payments  were  ajqilied, 
which  would  both  help  consumers 
understand  the  amount  due  and  give 
consumers  the  information  needed  to 
become  aware  of  any  errors  so  they 
could  use  the  apjirojiriate  error 
re.solution  procedures.  The  proposed 


rule  would  have  recpiired  the  following 
information: 

•  Difliiujunncv  d(ii(^  and  risks. 

Proposed  §  102(i.41  (d)(8)(i)  would  have 
reipiired  the  jieriodic  statement  to 
include  the  date  on  which  the  consumer 
became  deliiupient.  Many  timelines 
relevant  to  the  loss  mitigation  and 
foreclosure  processes  are  based  on  the 
numher  of  days  of  delimpiency.  f’or 
example,  under  certain  iirograms 
consumers  may  not  he  eligible  for  a  loan 
modification  unless  they  are  at  least  (it) 
days  deliiupient.  However,  a  consumer 
may  not  know  the  date  on  which  he  or 
she  was  first  considered  deliiupient. 

This  can  he  es])eciallv  confusing  in  a 
scenario  where  the  consumer  is  making 
partial  jiayments.  Proposed 

§  l()2().41(d)(8)(ii)  would  have  reipiired 
the  Jieriodic  statement  to  include  a 
statement  reminding  the  consumer  of 
jiotential  risks  of  delimpiency,  for 
examjile,  that  late  fees  mav  he  a.ssessed 
or,  after  a  numher  of  months,  the 
consumer  can  he  subject  to  foreclosure. 

•  A  (iccoiint  history.  Projiosed 

l()2(i.41(d)(8)(iii)  would  have  recjuired 

the  Jieriodic  statement  to  include  a 
recent  account  hi.storv  as  jiart  of  the 
delimjuency  information.  The 
accounting  associated  with  mortgage 
loan  jiayments  is  comjilii;ateil.  and  can 
he  even  more  so  in  delimjuency 
situations.  The  accrual  of  fees  and  the 
ajijilication  of  jiayments  to  jia.st  months 
can  make  it  very  difficult  for  a  consumer 
to  understand  the  exac:t  amount  he  or 
she  owes  on  the  loan,  and  how  that  total 
was  calculated.  Adilitionally,  this 
comjilex  accounting  makes  it  very 
difficult  for  a  consumer  to  identify 
errors  in  jiayment  allocations.  Although 
some  of  this  information  would  he 
available  from  jirevious  jieriodic 
statements,  the  Bureau  believed  that 
jiroviding  a  sejiarate  recent  ac:t:ount 
iiistory  is  warranted  under  the 
circumstances. 

The  Bureau  further  believed  that  the 
recent  account  history  would  enable  the 
consumer  to  understand  how  jiast 
Jiayments  were  ajijilied,  jirovide  the 
information  needed  to  identify  any 
errors,  and  jirovide  the  information 
neces.sarv  to  make  financial  decisions. 
Projiosed  §  l()2().41(d)(8)(iii)  would 
have  recjuired  the  account  history  to 
show  the  amount  due  for  each  hilling 
cycle,  or  the  date  on  which  a  jiayment 
for  a  hilling  cycle  was  considered  fiillv 
jiaid.  The  date  on  which  the  jiayment 
was  considered  fully  jiaid  was  included 
to  helji  a  consumer  understand  that  a 
jiast  Jiayment  that  was  jireviously 
delimjuent  has  been  considered  jiaid. 
For  examjile,  sujijiose  a  delimjuent 
consumer  does  not  make  a  jiayment  in 
january,  hut  makes  a  regular  jiayment  in 


Imhruary.  Without  the  account  hi.storv, 
the  consumer  would  not  he  able  to 
verify  that  jiayments  were  jirojierly 
ajijilied.  The  account  history  is  limited 
to  the  lesser  of  the  jiast  six  months  or 
the  last  time  the  account  was  current  to 
avoid  creating  a  long  list  that  could 
overwhelm  the  rest  of  the  jieriodic 
statement. 

•  Notico  ofcinv  loon  modification 
jn'ograms.  Projiosed  §  l()2(i.41  (d)(8)(iv) 
would  have  recjuired  the  jieriodic 
statement  to  include  as  jiart  of  the 
deliiujuency  information  notice  of  any 
accejitance  into  a  modification  jirogram, 
either  trial  or  jiermanent,  to  create  a 
record  of  accejitance  into  the 
modification  jirogram.  P’or  consistency 
with  the  loss  mitigation  jirovisions  of 
the  2018  RESPA  Servicing  Final  Rule, 
the  final  rule  amends  this  to  recjuire 
notice  of  a  loss  mitigation  jirogram  to 
which  a  c:onsnmer  has  agreed. 

•  Notice  if  the  loan  has  been  referred 
to  foreclosure.  Projiosed 

^  1020.41  (d)(8)(v)  would  have  recjuired 
the  Jieriodic;  statement  to  inc:lucle.  as 
Jiart  of  the  delincjuenc:v  information 
notic:e,  that  the  loan  has  been  referred  to 
fcirec;losure.  if  ajijilic:alile,  to  ensure  that 
the  c:cinsumer  is  aware  of  any  jiencling 
forec:lcisure.  f'cir  c;onsistenc;y  with  the 
loss  mitigation  jirovisions  of  the  2018 
RESPA  Servicing  Final  Rule,  the  final 
rule  amends  this  to  recjuire  ncitic:e  of  the 
first  notice  or  filing  recjuired  by 
ajijilicahle  law  for  anv  juclic:ial  or  ncin- 
judic;ial  fcirec;lcisure  jircic;e.ss. 

•  Tot(d  amount  to  bring  the  loan 
current.  Prcijiosed  §  1020.41(cl)(8)(vi) 
would  have  recjuired  that  the  total 
amount  needed  to  bring  the  loan  ciirrent 
he  included  in  the  delincjuenc:y 
information  to  ensure  that  consumers 
know  how  niuc;h  money  they  must  jiay 
to  bring  the  loan  liac:k  to  cinrrent  status. 

•  Homeownership  counselor 
information  reference.  Prcijiosed 

§  102(i.41(d)(8)(vii)  would  have  required 
that  the  delincjuenc:y  notice  also  c:cintain 
a  .statement  clirec;ting  the  c:cinsumer  to 
the  homeownershiji  c:ciun.selcir 
information  loc:atecl  on  the  statement,  as 
jirojio.sed  by  §  l()2().41(d)(7)(v).  For 
examjile,  if  the  homeowner.shiji 
c;ciunselor  information  is  on  the  hac:k  of 
the  statement,  the  clelincjuency 
information  on  the  front  of  the 
statement  would  clirec:t  consumers  to 
the  hack  of  the  statement. 

The  clelincjuency  information  was 
intended  to  assist  c.cinsumers  who  have 
fallen  hehind  on  their  mortgage 
Jiayments.  The  jircijiosal  would  not  have 
recjuired  jirovision  of  this  information 
until  the  c;on.sumer  is  45  days 
clelincjuent.  The  Bureau  reciognized  that 
not  all  clelincjuenc:ie.s  indicate  trouliled 
c:cin.sumer.s;  a  single  missed  jiayment 
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may  he  the  result  of  other  factors  such 
as  nusdirect(!d  mail  or  inadvta  tence. 

.Such  consumers  would  likely  lx; 
notified  of  a  single  mi.ss(;(l  paynuml  hv 
their  servic(;r,  and  the  mis.sed  ])ayment 
would  he  reflected  on  the  next  periodic 
statement.  These  consunua's  would 
receive  minimal  additional  henefit  from 
the  (hdiiKjuencv  information  and.  if  this 
is  a  fre(|uent  occurrence,  such 
consumers  might  become  acxaistomed  to 
ignoring  the  deliiKpiency  information. 

By  contrast,  two  missed  payments  likely 
indicate  a  potentially  more  .serious 
issue.  Thus,  the  delin(]ueiu:y 
information  would  have  been  recpdred 
at  4.^)  days  to  ensure  receipt  of  this 
information  by  a  consumer  who  missed 
two  consecutive  ]jayments. 

(iommenters  ex])re.s.sed  concern  that  a 
number  of  factors  would  make  the 
proposed  delinciuency  information 
difficult  to  implement,  including  the 
volume  of  loan-specific  information  that 
would  have  to  he  coded,  the  flvnamic 
nature  of  the  information,  the  fact  that 
such  information  is  often  stored  on 
multijde  systems,  tin;  lack  of  space  on 
the  periodic  statement,  the  difficulties 
in  determining  when  a  consumer  was 
acc(!pted  into  a  loan  modification 
program,  and,  as  one  commenter  stated, 
the  fact  that  the  (lelin(|uency  date 
calculation  is  a  “nightmare.” 

('.ommenters  also  stated  that  the 
iidbrmation  in  the  delinciuency  notice 
would  he  unncices.sarv,  as  this 
information  is  already  ])rovided  in 
invtjstor-reciuircid  notices,  rcKiidred  hv 
the  Early  Intervention  provisions 
pro]K).sed  in  ^  1024.39  and  other 
])rovision.s  of  the  2012  RE.SBA  .ScM  vicing 
I’ropo.sal,  the  delinciuency  date  is 
obvious,  and  the  information  is  reciuirecl 
in  state-law  notices  in  the  forcxdosure 
procxiss.  .Some  c:ommenters  went  further 
to  say  this  information  should  not  he 
provided  to  the  c:c)nsnmer,  as  the  total 
out.stancling  halanc;e  may  c;ause 
c.'onfusion  or  depress  c:onsumers.  any 
mention  of  the  risk  of  forecdosurc;  may 
he  considered  notice  of  c:ollc!c:tion  or 
dcdault  in  violation  of  the  FDCPA  or 
c)thc:r  laws,  and  that  4.'j  days  is  too  short 
a  timeline,  suc:h  that  hahitmdly  late 
payers  will  often  rcK'.eive  thc:se 
messages.  One  commenter  suggestcul  (it) 
day.s  would  he  a  more  appropriate 
timeline.  Another  cxcmmenter  asked  if 
the  clelinciuenc;y  information  must  be 
provided  onc.e,  or  on  c;ac;h  statemcmt. 

()thc:r  c:c)nnnenter.s  were  supportive  of 
the  clelinciuenc:y  notice,  and  even 
suggested  that  more  information  he 
incduclecl.  .Such  commenters  .said  the 
acc:c)unt  historv  should  extend  hac:k  12 
months,  rather  than  (i  months,  there 
.should  he  information  on  loss 
mitigation,  thc:re  should  be  more 


information  on  the;  clelinciuent  pavment 
and  the  effc;c;t  of  delinciuencicjs,  and  that 
payment  hi.story  should  he  proviclcul  in 
exc:el  format,  mirroring  cairrent 
l)ankruptc:y  law. 

Finally,  sonic!  camnnciiiters  proviclcicl 
speed  lie:  rc!c:c)mmenclatic)n.s.  Two 
c;c)nnnenter.s  suggc:stc!cl  the  periodic: 
statciinent  note  thc!  fac:t  that  the  loan  is 
more  than  4.')  clays  clelinciuent  and 
rcuinest  the  c:on.sumer  c:ontac:t  the 
sc!rvic:er.  Additionally,  two  c:c)nnnenters 
suggested  this  information  might  he: 
hettc!!' c:c)ntainecl  in  a  letter — one 
c:c)nnnenter  suggested  this  should  he  in 
the  hreec:h  letter  or  a  right-tc)-c:ure,  and 
the  othc:r  suggcistecl  a  payment  hi.story 
and  explanation  letter.  Finally,  one 
c:c)nnnenter  suggested  the  cielinciuenc:y 
notic:e  he  limited  to  pa.st  clue  amounts 
and  the  dates  the  payments  wcire  owed, 
and  should  only  he  proviclc'd  up  to  the 
point  of  referral  to  fc)rec:losure. 

The  Burcxui  c:arefully  c:onsiclerecl  the 
cliffic:idtic!.s  of  implementing  the 
clelinciuenc:y  information.  The  Bureau 
rec:ognizc:.s  the  cliffic:ultie.s  of  adding 
clvnamic  hoxcis  to  the  periodic: 
statcement.  and  so — as  in  the  c:a.se  of  the 
partial  paymemt  cli.sc:lc)surc:  di.sc:u.ssecl 
above: — is  affording  .sc:rvic:c:r.s  thc: 
flexibility  to  provide:  thc:  clc:lincinc:nc:y 
information  on  thc:  periodic:  .statc!mc:nt. 
on  a  separate  page:  inc:lnclc:cl  with  thc: 
pc:rioclic:  statement,  or  in  a  .sc:paratc: 
letter. 

rhe  Bureau  rc:c:ognizc:s  there:  is  a  large 
amount  of  loan  .spc:c:ific:  data  that  may  he 
inc;hiclc:cl  on  separate:  sy.stems;  however, 
thc:  Burc:au  nc)tc:.s  thc:  impc)rtanc:c:  of 
bringing  all  this  information  together 
into  one  plac:e  for  the  c:c)n.snmc:r.  'flu: 
Burc:au  does  not  l)c:lic:ve  that  anv  item  of 
information  rc:ciinred  is  unobtainable.  In 
rc:spc)n.se  to  thc:  c:ommc!nt  that 
c:alc:ulating  the  delinciuenc:y  date  c:an  he 
a  nightmare,  the  Burc:au  notc:s  thc: 
c:onfusion  around  this  c:alc:idatic)n  is  the 
vc:ry  rtcason  suc:h  a  date  should  he 
inc:hiclecl  in  the  delincinc:nc:y 
information.  Finally,  in  rc:si)onsc:  to 
c:onc:c:rns  about  clc:tc:rmining  thc:  .status  of 
a  loan  mc)clific:ation  program,  thc:  Burc:au 
notes  the  2013  RE.SFA  .Sc:rvic:ing  Final 
Rule  c:.stal)lishc:.s  prc)c:c:clurc:.s  relating  to 
loss  mitigation,  inc:lucling  identifying 
when  a  horrc)wc:r  has  agrc:c:cl  to  a  loss 
mitigation  program. 

'rhe:  Bnrc:au  c:c)n.siclc:rc:cl  the  c:c)mmc:nt 
that  thc:  clc:linciuc:nc:y  information  is 
imnc:c:c:.ssary,  hut  rc:.spc:c:tfully  disagrees, 
in  ])artic:ular  for  thc:  reasons  c:x])rc:ssc:cl 
in  thc:  proposed  ride  and  thc:  suiijiortivc: 
c:c)nnnc:nts  above.  While  thc:  Bnrc:an 
agrees  that  some  of  this  information  is 
available  through  other  disc:losurc:s  and 
in  other  loc:ations,  thc:  Burc:au  l)elic:ve.s 
it  is  imjiortant  to  bring  this  information 
together  in  a  single  plac:e.  In  partic:ular. 


while  thc:  Burc:au  ac:knowlc:clges  that 
clc:linciuenc:y  information  is  proviclc:d  in 
thc:  c:arly  intervention  nc)tic:e  reejuired  hv 
thc:  2013  RE.SFA  .Sc:rvic:ing  Final  Ride, 
the  Bureau  notes  that  this  information  is 
generic:,  while:  the  information  in  the 
periodic:  statc:ment  is  sj)c:c:ific:  to  thc: 
individual  loan.  The.se  two  nc)tic:es  arc: 
clc:.signc:cl  to  c:c)m|)lc:ment  c:ac:h  other — for 
c:xamplc:,  thc:  c:arly  intervention  notic:e 
information  may  clisc:u.ss  an  ojition  that 
is  only  available  to  c:c)n.sumc:rs  who  arc: 

00  clays  clelinciuent.  and  the  ])c:rioclic: 
.statemc:nt  information  would  inform  an 
individual  c;on.siuner  of  thc:  exac:t  date 
they  were  c;onsiclerecl  clelinc]i!ent.  Thc: 
Burc:au  c:c)nsiclc:rc:cl  thc:  c:onnnent  that  the 
total  amount  out.stancling  may  depre.ss 
or  c:c)nfu.se  c:onsi!mers,  hut  thc:  Bureau 
believes  the  value  of  transparent 
cliscdo.sure  of  information  outweighs 
siic:h  c:onc:c:rns.  'Fhe  Bureau  c:c)n.siclerecl 
the  c:onc:c:rns  that  mentioning  the  risks 
of  forec:lc).sure:  may  violate  thc:  FD(3’A. 
hut  thc:  Burc:au  notes  that  si)c:c:ific: 
language  is  not  rc:ciuirecl  by  the 
regulation — if  a  .servic:c:r  feels  that 
mention  of  fc)rec:lc)surc:  is  inappropriate 
whc:n  a  c'.onsnmer  is  4.‘5  clavs  clelinciiic:nt. 
at  that  time  thc:y  c:c)idcl  warn  thc: 
c:onsumc:r  instc:acl  of  the  imposition  of 
late:  fc:c:s.' **  Finallv,  in  msponse  to  thc: 
c:onnnc:nts  that  4.'5  clays  is  too  earlv  to 
rc:c]idrc:  this  clisc:lc)surc:,  thc:  Burc:au  notes 
that  a  4.')  clay  clc:linc]uc!nc:v  c:c)rrc:si)c)ncls 
to  two  mi.ssecl  pavments.  Dc:laying  thc: 
clc:lincinc:nc:y  nc)tic:c:  to  (it)  clays  or  more 
wcndcl  mc:an  a  c:c)nsiimc:r  would  not 
rec'.eivc:  this  information  until  thc:y  had 
mis.sc:cl  thrc:c:  ])aymc:nt.s.  The  Burc:au 
nc)tc:s  thc:  clc:linciuc:nc:y  notic:c: 
information  c:c)mplement.s  the  c:arly 
intc:rvc:ntion  information,  and  that  tlu:sc: 
nc)tic:c:s  .should  be:  provided  on  a  similar 
timeframe.  The  Burc:au  notes  the 
ctc:linciui:nc:y  information  must  he: 
provided  on.  or  ac:c:omi)anying,  eac./i 
periodic:  statement  sent  whc:n  a 
c:on.si!mer  is  at  lc:a.st  4.'5  clays  clelinciuent. 
'rhe  Bureau  nc)tc:s  that  muc:h  of  thc: 
information  on  thc:  clc:linciuc:nc:v  nc)tic:c: 
will  c:hange  as  time  passc:.s.  and  thus  a 
single  .statement  will  ciidc:kly  l)ec:omc: 
outdated. 

'rhe  Bureau  c:arc:iidly  c:c)U.siclc:rc:cl  the 
above  rec:c)mmc:uclaticms  to  .strc:amlinc: 
thc:  uc)tic:c:  to  clc:lincii!c:nt  c:c)usnmc:r.s.  'rhe 
Burc:aii  believes  merely  noting  the 
clc:linciiic:nc:y  and  in.struc:ting  thc: 
c:onsinnc:r  to  c:c)ntac:t  the  .sc:rvic:c:r  is 
insuffic:ient;  further  this  information 
(and  more)  is  provided  by  thc:  c:arly 
intc:rvc:ntion  information  rc:ciuirc:cl  hv  thc: 
2013  RE.SFA  .Servic:ing  Final  Rule.  'I’lie 


‘ ‘  ' A  siii  vicor  mny  l)olii!vi!  Ibnulosuro  langu<i"i!  is 
iiion:  approprialt!  lalor  in  tlin  prncoss  when  tin: 
sen  icor  is  preparins"  to  file  IIk;  first  filing  required 
for  llie  foreclosure  process. 
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goal  of  the  enhanced  and  cnstoinized 
disclosures  in  the  periodic  stat(!inent  is, 
in  part,  to  provide  diiliiupient 
consumers  with  additional  information 
that  might  encourage  them  to  contact 
tlunr  .servicer.  As  discn.ssisl  above,  the 
Hnreau  believes  the  4.'i-day  timeline  is 
pro])er  for  the  deliiKpiency  notice.  The 
Bunsm  has  adopted  tlie  pro])o.sed  rule 
as  final,  with  tin;  additional  Ilexihility  of 
allowing  such  information  to  he 
contained  on  a  sej)arate  i)age  of  the 
|)eriodic  statenumt.  or  in  a  sejjarate 
letter. 

41(e)  Exemptions 
41(e)(1)  Rev(;rse  Mortgages 

Proposed  §  102(1.41  (e)(1)  would  have 
exemjjted  reverse  mortgages,  as  defiiKul 
by  §  1020. 33(a).  from  the  j)eriodic 
.statement  recjnirement.  The  Bureau 
])ropo.sed  this  exemption  for  reverse 
mortgages  hecau.se  the  ])eriodic 
statement  re(|nir(!ment  was  desigmul  for 
a  traditional  mortgage  product. 
Information  tliat  would  he  relevant  and 
useful  on  a  reverse  mortgage  statement 
differs  suhstantiallv  from  the 
information  nupiinul  on  the  ptniodic 
.statement.  Incorporating  the  inutine 
aspects  of  a  rever.se  mortgage  into  the 
|)(!riodic  statement  regulations  would 
recjuire  significant  alterations  to  the 
form  and  regulation.  Tlu;  Bnnxm 
Ixdieved  that  it  is  mon;  appropriate  to 
address  consumer  j)rotection.s  relating  to 
reviiise  mortgag(;s  in  a  se|)arate 
comprehensive  rulemaking. 

The  Bureau  riiceiviul  few  connneids 
on  reverse  mortgage.s — two  commenters 
suggestcul  that  rev(n’.s(;  mortgages  should 
not  l)(!  exempted,  a  third  commenter 
suggesterl  that  rever.se  im)rtgage  with 
e.scrow  accounts  should  he  brought  in, 
and  one  commenter  sjKicifically  i)raised 
the  reverse  mortgage  exemption.  P’or  the 
rea.sons  expressed  in  the  proposal,  the 
Bureau  believes  the  consumer 
prot(;ction.s  relating  to  reverse  mortgages 
would  he  more  a])|)roj)riately  addressed 
in  a  separate  com])rehen.sive 
rulemaking,  'riuis.  the  Bureau  is 
adopting  the  ])ro]K)sed  rule  exempting 
reverse  mortgages. 

E(!gal  Authority 

The  Bureau  uses  its  authoritv  under 
TILA  sections  lO.'ila)  and  (i)  and  Doild- 
Frank  Act  section  14()5(h)  to  exempt 
reverse  mortgage.s  trom  the  nKpiirenKmt 
in  TILA  section  128(f)  to  provide 
|)(!riodic  statements.  For  the  reasons 
discns.sed  above,  the  Bureau  believes 
the  exemption  is  neces.sarv  and  ]jroj)er 
under  TILA  section  103(aj  both  to 
effectuate  the  purposes  of  TILA,  and  to 
facilitate  com])liance. 


Moreovc!!',  the  Bureau  believes,  in 
light  of  the  factors  in  TILA  .section 
l().'i(f).  that  disclosure;  of  the  information 
specified  in  TILA  section  128(f)(1) 
would  not  provide  a  meaningful  h(;n(;fit 
to  consumers  of  r(;verse  mortgages. 
Specifically,  the  Bureau  considers  that 
the  (;xem])tion  is  |)rop(;r  irre.sp(;ctive  of 
the  amount  of  the  loan,  the  status  of  the 
consumer  (including  related  financial 
arrangements,  financial  sophistication, 
and  the  imj)ortance  to  the  consumer  of 
the  loan),  or  whether  the  loan  is  sei:nr(;d 
by  the  princi|)al  residence  of  the 
consumer.  Additionally,  in  the 
e.stimation  of  the  Bureau,  the  exemi)tion 
would  further  the  consumer  protection 
])nr])o.ses  of  the  statute  by  avoiding  the 
consumer  confusion  that  would  r(;snlt 
by  applying  the  .same  di.sclosure 
r(;(|uirem(;nt.s  to  reverse  mortgage.s  as 
other  mortgages  and  leaving  reverse 
mortgages  to  l)e  addre.ssed  in  a 
com])reh(;n.sive  r(;v(;r.se  mortgage 
rulemaking.  Further,  consistent  with 
Dodd-Frank  Act  section  14().'i(l)).  tlu; 
Bureau  believes  that  the  modiiH;ation  of 
the  reejuirements  in  TILA  section  128(f) 
to  exem])t  reverse  mortgage.s  would 
improve  consumer  awarene.ss  and 
und(;r.standing  and  is  in  the  int(;rest  of 
consumers  and  in  the  public  interest. 

41(e)(2)  Timeshare  Flans 

Fropo.sed  ^  1028.41  (e)(2)  would  have 
clin  ilu;d  that  timeshare  plans  as  defined 
by  11  ll.S.Ck  101  (.')3D)  are  exem])t  from 
tlu;  periodic  .stat(;ment  recinir(;inent. 

TILA  .section  128(11  ])rovide.s  that  tlu; 
periodic  statement  r(;(iuirement  applies 
to  re.sid(;ntial  mortgage  loans.  The 
definition  of  n;sidential  mortgage  loans 
set  forth  in  TILA  section  103(cc)(.'j) 
specifies  that  timeshare  ])lan.s  do  not  fall 
under  this  definition.  Becau.se  no 
comments  were  received  on  the 
lU'oposed  timeshare  j)lan  exemption, 
this  ju'ovision  is  being  finalized  without 
any  changes. 

41(e)(3)  Coupon  Book 

PiX)posed  §  1028.41(e)(3)  would  have 
implement(;d  the  statutory  exemj)tion  in 
TILA  .section  128(11(3)  for  fixed-rate 
loans  for  which  the  servicer  provides  a 
cou|)on  hook  containing  suhstantiallv 
similar  information  as  found  in  the 
l)i;riodic  statement.  The  Bureau 
recognizes  the  value;  of  the  coupon  hook 
as  .striking  a  balance  h(;tween  ensuring 
consumers  receive  im])ortant 
information,  and  providing  a  low 
burden  nu;thod  for  servicers  to  coinplv 
with  the  ])erioelic  statement 
r(;(|uirenu;nt.s.  As  such,  the  Bur(;au 
sought  to  effectuate  the  coupon  hook 
exemption.  The  nature  of  a  coui)on  hook 
(both  its  smaller  size  and  .static  nature) 
creates  difficulties  in  including 


substantially  similar  information  as 
would  he  on  a  ])(;riodic  statement,  'flu; 
main  prohl(;m  is  the  static  nature  of  a 
coupon  hook.  Because  a  cou])on  hook 
may  cover  an  entire  year  or  more,  it 
cannot  include  information  that  changes 
on  a  monthly  basis.  By  contrast,  a 
p(;riodic  stat(;nu;nt  can  ])rovide  dynamic 
information  that  changes  on  a  monthlv 
basis.  To  address  this  ])rohlem.  the 
Bnr(;au  propo.sed  an  exemption 
r(;(]uiring  c(;rtain  information  in  tlu; 
coupon  hook.  c(;rtain  information  to  h(; 
made;  available  u])on  r(;(|iiest,  and 
certain  information  to  he  i)rovided  at 
delinquency. 

Fropo.sed  c:omnu;nt  41(e)(3)-l  defined 
“fixed-rate"  by  reference  to 
^  l()28.18(s)(7)(iii),  which  defines 
“fixed-rate  mortgage"  as  a  transaction 
secured  by  a  dwelling  that  is  not  an 
adjustahl(;-rate  or  a  step-rate  mortgage. 
Fropo.s(;d  comment  41((;)(3)-2  (;x])lained 
what  a  coupon  hook  is. 

Information  in  the  Coupon  Book 

Fropo.sed  1028.41  (e)(3)(i)  would 
have  recjuired  the  following  information 
to  he  included  on  each  coupon  within 
tlu;  hc)ok:  The  payment  due  date,  the 
amount  dm;,  and  the  amount  and  date 
that  any  late  lee  will  hi;  incurred.  In 
.s|)ecifving  the  amount  due  on  each 
coupon,  servicers  would  assume  that  all 
])rior  pavments  have  h(;en  paid  in  full. 

Fropo.sed  ^  1028.41  (e)(3)(ii)  would 
have  re(iuir(;d  the  following  information 
to  he  inchuled  in  the  cou])on  hook  itself, 
though  it  need  not  he  on  each  coupon: 
The  amount  of  the  ])rincipal  loan 
balance,  tlu;  int(;rest  rate  in  effect  for  the 
loan,  the  date  on  which  the  interest  rate 
may  next  change:  the  amount  of  any 
pre])ayment  jjenalty  that  mav  he 
charged,  the  contact  information  for  the 
servicer,  and  homeownership  counselor 
information.  Each  of  these  items  is 
discussed  above  in  the  section-hv- 
.section  analysis  of  ))ro])o.sed 
§  l()28.41(d).  The  coupon  hook  would 
also  have  been  required  to  di.sclose 
information  on  how  the  consumer  mav 
obtain  the  dynamic  information 
discussed  below.  'Fhe  information 
described  above  may  he,  hut  is  not 
re(juir(;d  to  Ik;,  inchuled  on  each 
coiq)on.  Instead,  it  mav  he  included 
anywhere  in  the  coupon  hook,  including 
on  tlu;  covers,  or  on  filler  ])ages,  as 
exjilained  by  i)ro])o.sed  comment 
41((;)(3)-3.  Because  tlu;  outstanding 
princijial  balance  will  tyi)ically  change 
during  the  time  ])eriod  covered  by  the 
con])on  hook,  j)roj)osed  comment 
41(e)(3)-4  clarified  that  a  con])on  hook 
need  oidy  include  the  outstanding 
princij)al  balance  at  the  beginning  of 
that  time  period. 
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Information  Made  Available 

Due  to  the  static  nature  oflhe  coupon 
book,  certain  dynamic  information  tlial 
would  have  been  nKjuired  to  be 
included  on  periodic  statements  could 
not  liave  bium  included  in  cou|)on 
books,  rhus,  proposed 
4?  l()2(j.41  (e)(3)(iii)  would  have  re(|uired 
that  certain  dynamic  information  l)e 
made  available  upon  the  consumer’s 
nupiest.  Th(!  servicer  could  provide  the 
information  orally,  in  writing,  in  per.son, 
or  electronically,  if  the  consumer 
consents.  Fro])osed  §  l()2(i.41(e)(3)(iii) 
would  have  retpunul  the  following 
dvnamic  information  he  made  available 
to  the  consumer  upon  recpiest;  The 
monthly  payment  amount,  including  a 
breakdown  showing  how  much,  if  any. 
will  he  allocated  to  principal,  interest, 
and  any  escrow  act;ount:  the  total  of  fees 
or  charges  imposed  since  the  last 
payment  period:  any  payment  amount 
])ast  due:  the  total  of  all  ])ayments 
received  since  the  beginning  of  the 
payment  period,  including  a  breakdown 
of  how  much,  if  any,  of  those  payments 
was  applied  to  ])rinci])al.  interest, 
escrow,  fees  and  charges,  and  any 
partial  ])ayment  suspense  accounts:  the 
total  of  all  payments  received  since  the 
beginning  of  the  cahmdar  year, 
including  a  breakdown  of  how  much,  if 
any,  oftho.se  payments  was  ai)i)lied  to 
princii)al,  interest,  escrow,  fees  and 
charges,  and  how  much  is  currently  in 
any  partial  i)ayment  or  suspense 
account:  and  a  list  of  all  the  transaction 
ac:tivity  (as  defimul  in  proj)osed 
comment  41(d)(4)-l)  that  occurred  since 
the  payment  ])eriod. 

Many  commenters  jjraised  the  coni)on 
hook  exemption  and  suggested  it  he 
finalized  as  ])roposed.  Other 
c:onnnenters  exj)ressed  concerns  about 
nujuirements  of  the  coupon  hook 
exemption,  saying  these  requirements 
were  too  ex|)ansive.  Finally  commenters 
nuiuested  clarification  as  to  what  would 
trigger  the  recjuircnnent  for  servicers 
using  coujjon  hooks  to  i)rovide  the 
information  that  is  made  available. 

The  hnrean  c:arefnlly  considered  the 
c:onnnents  received  on  the  cou])on  hook 
exemption.  As  an  initial  matter,  the 
Bureau  clarifies  the  information  made 
available  under  §  1028.41  (e)(3)(iii).  Such 
information  would  have  to  he  provided 
to  the  consimuM’  at  the  consumer's 
nujuest.  The  Bureau  does  not  believe  an 
exce.ssive  amount  of  information  is 
nuinired  on  the  i)eriodic  statement,  and 
for  the  reasons  discns.sed  above  in  the 
.section-hy-section  analysis  of  41(d). 
Ixdieves  the  required  items  of 
information  should  he  disclo.sed  to  the 
consumer.  However,  in  light  of  the 
difficulties  of  having  dynamic 


information  on  a  coupon  hook,  the 
Bureau  believes  this  information  shoidd 
he  provided  at  the  consumer’s  rixpiest. 

Ilelinquency  Information 

Projxjsed  §  1()2().41(e)(3)(iv)  would 
have  recpnred  that  to  (pialify  for  the 
coupon  hook  exception,  the 
delin(|nency  information  re(|nir(ul  by 
pro])osed  1028.41  (d)(8),  discnssinl 
above,  must  he  sent  to  the  consumer  in 
writing  for  each  hilling  cycle  for  which 
the  consumer  is  more  than  4.'5  (lavs 
delin(]uent  at  the  Ixiginning  of  the 
hilling  cycle.  Due  to  the  static  nature  of 
the  coiq)on  hook,  such  information 
would  likely  have  to  he  jjrovided  in  a 
sejjarate  letter,  (knnmenters  ex|3ressed 
concern  about  the  nujuirement  to 
])rovide  the  delin(|uencv  information, 
saying  this  information  w'onhl  he 
difficult  to  provide,  and  imneces.sary. 

The  Bur(;au  believes  the  delinquency 
information  is  even  more  imj)ortant  to  a 
consumer  who  is  not  ixiceiving  periodic 
statements  due  to  the  coupon  hook 
extMuption.  Con])on  hooks  are  generally 
only  ni)dated  on  an  annual  hasi.s-a 
consumer  who  becomes  delimpient 
during  the  year  will  not  have  any  other 
guaranteed  .source  of  n])-to-date 
information  on  the  .status  of  their  loan 
of  the  ty])e  that  those  receiving  ptx'iodic 
statements  will  rec(!ive  under  the  rnh;. 
For  these  reasons,  the  Bureau  is 
adoj)ling  the  rule  as  proposed  (subject  to 
the  nuxlifications  that  have  been  made 
to  the  portions  of  1028.41  (d)  that  are 
referenced  in  the  coupon  hook 
exemption). 

L(!gal  Authority 

'I’he  Bureau  u.ses  its  authority  under 
TILA  section  1().'1(a)  to  give  effect  to  the 
coiqjon  hook  ex(;mption  in  TILA  section 
128(f)(3).  TILA  s(!ction  128(f)(3) 
provid(;.s  an  (rxemjdion  to  the  periodic 
statement  for  fixed-rate  loans  when  a 
coupon  hook  that  contains  substantially 
similar  information  to  the  ])eriodic 
statement  is  i)rovided.  Using  its 
authority  under  TILA  s(;ction 
1 28(f)(1  j(H),  the  Buixxiu  has  added 
c(n  tain  dynamic  items  to  the  periodic 
statement  that  would  he  infeasible  to 
include  in  a  coupon  hook.  The  Bnnxm 
uses  its  TILA  s(;ction  lO.'ifa)  authority  to 
])ermit  u.se  of  a  coupon  hook  even  wlnx  e 
c(!rtain  dvnamic  information  is  not 
included  in  the  hook  so  long  as  such 


l''()r  (‘Xiiinpti!.  |)ani<(rii|>li  4 1  ((!)(:J)(ii)(A) 
riitanaicos  tlu;  inlormation  ra(|iiir(!(t  liy  |>aia;4ra|)li 
41((t)(7).  wliicli  includes  propaviniail  piaialtv 
information.  Wliorifas  llu!  proposiut  riil((  rtuiuircul 
(tisclosun;  of  llu;  amount  of  anv  pro|)avmont 
ponatty.  ttm  final  rulo  rt!(]uir(!S  disclosmi!  only  of 
tiu!  nxistonci!  of  siicli  a  inmaltv.  Accordingly,  undor 
final  paragrapli  4l(c)(:<)(ii)(A).  a  coupon  l)ook  must 
likinvi.sc  include  only  information  regarding  tlie 
existenc(!  of  a  puipaynumt  penalty. 


information  is  made  available  at  the 
consumer’s  request.  Additionally,  the 
delimpiency  information  must  he 
ju'ovided  in  a  separate  letter  wlnm 
appropriate,  as  recpiired  by 
4?  1()28.41(e)(3)(iv).  The  Bureau  believes 
this  exemption  is  muxissary  and  proper 
to  facilitat(!  com])liance. 

41(e)(4)  .Small  Servic(;rs 

Fro])osed  paragraph  (e)(4)  would  have 
(ixempted  certiiin  small  servicers  from 
tin;  duty  to  i)rovide  periodic  statements. 
The  pro])osal  (hdined  “small  .s(;rvicer’’ 
as  a  servicer  (i)  who  .servictxs  1.000  or 
fewer  mortgage  loans:  and  (ii)  only 
.services  mortgagt;  loans  for  which  the 
servicer  or  an  affiliate  is  the  owner  or 
assignee,  or  for  which  the  servicer  or  an 
affiliate  is  the  entity  to  whom  the 
mortgage  loan  obligation  was  initially 
payal)le. 

The  Bureau  proposed  this  exemiJtion 
aft(ir  careful  consideration  of  the 
benefits  and  hnrdcms  of  the  periodic 
.statement  nKiuirement.  The  Bureau 
explained  that  it  believed  that  the 
})ropo.sed  periodic  statement  would 
have  been  h(!l))ful  to  con.sinners  because 
it  would  have  provided  a  well- 
integratiHl  communication  that  not  only 
contains  information  about  upcoming 
payments  due,  hut  also  information 
about  loan  status,  huis  charged,  past 
paynnmt  enuliting,  and  j)otential 
m.sonrces  and  other  useful  information 
for  consumers  who  have  fallen  behind 
in  their  payments.  The  Bureau  ludieved 
that  providing  a  .singh;-int(igrated 
document,  in  place  of  a  nnmh(!r  of  otlnn’ 
communications  that  contain  fragments 
of  this  information  can  he  more  efficient 
for  consumers  and  servicers  alike.  And 
in  light  of  the  historic  ])rohlem.s  that 
have  htum  report (ul  in  parts  of  the 
.servicing  industry,  the  per  iodic 
.statement  could  he  a  useful  tool  for 
consumers  to  monitor  their  servicers’ 
performance  and  identify  any  issiuxs  or 
errors  as  soon  as  they  occur. 

At  the  same  time,  the  Bureau 
recognized  that  the  servicing  industry  is 
not  monolithic.  Producing  a  periodic 
statement  with  the  elements  i)roj)o.sed 
in  ^  1028.41  re(jnir(;.s  sophi.sticated 
programming  to  ])lace  individualized 
information  on  each  consunua  ’s 
.statement  for  (;ach  hilling  cycle.  The 
Bunxni  recognized  that  certain  small 
.serviccM's  would  likely  have  to  rely  on 
outside  V(;ndors  to  develo])  or  modify 
(;xi.sting  systems  to  j)roduce  statcanents 
in  compliance  with  the  rule.  As 
discussed  further  below,  the  Bunaui 
receiveal  detailed  information  from  the 
Small  Business  Review  Panel  process 
confirming  the  t(;chnological  and 
operational  challenges  faced  by  small 
.servic(!r.s.  as  well  as  j)o.stage  and  other 
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expenses  that  would  he  as.soeiated  with 
providing  periodic  statements  on  an 
ongoing  basis.  Becau.se  small  servicers 
maintain  small  portfolios,  the  Small 
Fntity  Representatives  emphasized  that 
they  cannot  spread  fixed  costs  acro.ss  a 
large  numher  of  loans  the  way  that 
largiir  serx  icers  can. 

\Vhere  small  .servicers  (ilivadv  have 
inc(!ntives  to  provide  high  hnels  of 
customer  contact  and  information,  the 
Bureau  (!X])iained  that  it  believed  that 
the  circumstances  may  warrant 
exemj)ting  those  servicers  from 
complying  with  the  periodic  statement 
retpurement.  In  particular,  small 
.servicers  that  make  loans  in  their  local 
communities  and  then  either  hold  their 
loans  in  portfolio  or  retain  the  .servicing 
rights  have  incentives  to  maintain 
"high-touch.”  customer-centric 
caistomer  service  models.  Affirmative 
communications  with  consumers  help 
such  servicers  (and  their  affiliates)  to 
ensun;  loan  ptnlormance.  prot(;ct  their 
reputations  in  tluiir  communities,  and 
market  otluir  consumer  financial 
products  and  services  to  the  customers 
for  whom  they  service  mortgages.’ *•'> 
B(!cau.se  tho.se  stu  vicers  generally  have  a 
long-term  relationship  with  the 
consumers,  their  incentives  with  regard 
to  charging  fe(!s  and  other  .servicing 
practices  may  he  more  aligned  with 
consumer  interests.  These  motivations 
hel|)  to  ensuu!  a  good  relationshi])  and 
incentivize  good  cu.stomer  servic(5 — 
including  making  available  information 
about  upcoming  ])aym(!nt.s.  fees  charged 
and  paynumt  history,  as  well  as  other 
information  needed  by  distres.sed 
consumers.  At  the  same  time. 
consuuKjrs  generally  have  easy  access  to 
the.se  small,  community-hased  servicers, 
to  obtain  any  information  thev  desire. 

In  j)roi)osing  the  small  service;!’ 
exemption,  tlie  Bureau  believed  that 
both  of  th(;se  conditie)ns  were  necessary 
to  warnmt  a  possible  exemption  from 
the  periodic  statement  ruh; — that  is.  that 
an  exemi)tion  may  he  apj)ropriate  onlv 
for  servicers  that  service  a  relativelv 
small  numher  of  loans  and  originate  the 
loans  and  retain  either  ownership  or 
.servicing  rights.  Larger  servicers  iirt; 
likely  to  he  much  more  reliant  on,  and 
sophi.sticated  u.sers  of.  computer 
technology  to  mamige  their  operations 
efficiently.  In  such  situations, 
implementation  of  the  j)eriodic 
statement  recpiirement  is  likelv  to  lx; 
somewhat  easier  to  accomplish  and 
])(;rha|)s  even  provide  technological 
l)(;n(;fits  for  the  servicers.  Larg(;r 
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servicers  akso  gemirally  operate  in  a 
larger  numher  of  communiti(;s  under 
circum.stances  in  which  the  "high 
touch”  mod(;l  of  customer  service  is  not 
practiciihle.  In  light  of  this  fact  and  tlu; 
consumer  h(!m;fits  from  integrated 
communications,  the  Bureau  did  not 
h(;lieve  it  would  lx;  .ippropriate  to 
ex(;mpt  idl  s(;rvicers  who  originate  loans 
that  they  tlu;n  hold  in  portfolio  or  with 
res]x;ct  to  which  tlu;y  retain  ownership 
or  .servicing  rights,  without  regard  to 
size. 

Tlx;  propo.sed  exemption  is  consi.stent 
with  fe(;dhack  thiit  the  Bur(;au  rec(;iv(;d 
from  Small  Entity  Re))r(;sentatives 
during  the  Small  Business  Review  Panel 
pr(K;ess  r(;garding  the  pot(;ntially 
significant  hurd(;ns  that  would  lx; 
imposed  by  a  p(;riodic  stateimint 
reepdrement.  Participants  exjilained  that 
they  already  provith;  much  of  the 
information  in  the  proposed  |)(;riodic 
statement  through  alternative  m(;ans, 
iix:luding  corr(;spond(;nce.  more  limit(;d 
|)eriodic  statements,  coupon  hooks, 
pa.sshooks,  iind  tele])hone 
conversations.' According  to  the 
Small  Entity  Re])resentativ(;s.  even 
wh(;r(;  small  s(;rvicers  do  not 
affirmativ(;ly  jirovide  iiarticular  items  of 
information  to  consum(;rs,  th(;v 
g(;ix;rallv  ])rovide  it  on  n;(pH;st. 
llowev(;r.  the  ])articipants  (;m])hasized 
rep(;atedly  that  consolidating  all  of  the 
inforniiition  into  a  singh;  monthly 
dynamic  stiitement  would  lx;  difficult 
for  small  .servic(;rs. 

'fhe  Small  Entity  Representatives 
(;xj)huned  that,  due  to  their  small  size. 
th(;y  gen(;r;illy  do  not  maintain  in-house 
t(;chnological  (;xpertise  and  would 
generally  us(;  third-party  vendors  to 
dev(;lo])  iieriodic  statements.  Due  to 
their  small  size,  they  believed  tlx;v 
would  have  no  control  over  th(;.se 
vendor  costs.'-’"  Additionally,  the  small 
.servicers  have  small(;r  ])ortfolios  over 
which  to  s])read  tlx;  fixed  costs  of 
j)roducing  periodic  statem(;nts.  Such 
servic(;r.s  stated  they  are  unable  to  gain 
co.st  effici(;nci(;.s  and  cannot  (;ff(;ctiv(;ly 
spr(;ad  tlx;  implementation  costs  of 
periodic  statements  across  their  loan 
l)ortfolios.  Finally,  .sev(;r;d  Small  Entity 
kepr(;.sentative.s  stated  that  mailing 
periodic  statements  could  co.st 
thousands  of  dolhirs  ])(;r  month  lx;v(Hid 
some  of  tlx;ir  curr(;nt  alternative; 
communic.ition  channels,  such  as 
cou])on  hooks  or  piisslxxiks. 

Small  Servicer  D(;fined 

At  the  tinx;  of  tlx;  proposal,  the 
Bur(;au  Ixid  only  roughly  estimated  tlx; 
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amount  of  burden  that  would  he 
imposed  by  the  periodic  statement 
r(;(iuirement  on  s(;rvicers  of  different 
siztis.  However,  the  Bureau  believed  that 
a  threshold  of  1, ()()()  loans  serviced  mav 
lx;  an  approjiriate  a])])roximation  to 
limit  tlx;  jinpiosed  ex(;m])tion  to  smaller 
.s(;rvicer.s  in  the  mark(;t. 

In  addition  to  the  1. ()()()  loan 
thr(;.shold.  tlx;  ex(;mption  from  the 
]x;rio(lic  statement  would  have  lx;(;n 
limited  to  entiti(;.s  that  exclusively 
.s(;rvice  loans  that  they  or  an  affiliate 
own  or  originated.  The  projxised 
(;xemption  was  limited  to  these 
.servic(;r.s  lx;cau.se  of  tlx;  incentives 
discussed  above.  'Fix;  ]iroj)osed 
commentary  edarified  the  application  of 
the  small  servicer  definiticxi.  Propo.s(;d 
comment  41(eK4)-l  stated  that  loans 
obtained  by  a  .servicer  or  an  affiliate  in 
connection  with  a  merger  or  acepdsition 
are  considered  loans  for  which  the 
.servic(;r  or  an  affiliate  is  the  creditor  to 
whom  the  mortgage  loan  is  initially 
payable. 

The  propo.s(;d  rule  akso  .stated  that  in 
determining  whether  a  small  servicer 
services  1. ()()()  mortgage  loans  or  less,  a 
.servic(;r  would  he  i;valuate(l  ha.s(;d  on  its 
size  as  of  lanuarv  1  for  the  remainder  of 
the  cal(;ndar  year.  A  servicer  that, 
tog(;th(;r  with  its  affiliat(;.s,  crosses  the 
thr(;.shold  during  a  calendar  year  would 
have  six  months  or  until  the  lx;ginning 
of  tlx;  next  cal(;ndar  y(;ar,  which(;v(;r  is 
later,  to  h(;gin  providing  p(;ri(xlic 
statements.  Proposed  comment  41(e)(4)- 
2  gave  examples  for  calculating  when  a 
servicer  that  cros.s(;s  the  1. ()()()  loan 
threshold  would  need  to  h(;gin  sending 
periodic  statements.  The  jnirpose  of  this 
provision  was  to  permit  a  servicer  that 
crossed  the  1, ()()()  loan  thr(;.shold  a 
period  of  tinx;  (the  greater  of  either  six 
months,  or  until  the  lx;ginning  of  the 
ix;xt  calendar  year)  to  bring  the 
.servicer’s  ojierations  into  compliance 
with  the  periodic  statement 
r(;(iuirements  for  which  the  servicer  was 
previously  exempt. 

Propo.sed  comments  41(e)(4)-3 
clarified  the  circumstances  in  which 
suhservicers  or  servicers  who  do  not 
own  the  loans  th(;y  an;  .servicing,  do  not 
(]ualify  for  the  small  servicer  exemption, 
(;ven  if  such  .servicers  are  below  the 
1.000  loan  threshold.  Proposed 
comment  41(e)(4)-4  clarified  that,  if  a 
.servic(;r  .suhservic(;s  mix  tgage  loans  for 
a  ma.ster  servicer  that  does  not  me(;t  the 
small  servic(;r  ex(;mi)tio!i.  the 
.suh.s(;rvicer  cannot  claim  the  benefit  of 
the  exemjition,  ev(;n  if  it  services  1.000 
or  f(;w(;r  loans.  The  Bur(;au  .stated  that 
p(;rmitting  an  exemption  in  such 
circumstances  could  jxitentially  exemjit 
a  larg(;r  ma.ster  .s(;rvic(;r  from  the 
obligation  to  provide  ]x;riodic 
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statoiiKaits.  even  if  it  has  master 
.servicing  res])onsil)ility  for  .several 
tlioiKsand  loans. 

S(:oj)e  of  tlie  Small  Servicer  Exemption 

riie  Bureau  received  comments  both 
sn])i)orting  and  disagreeing  with  the 
small  servicer  exemption,  (iommenters 
who  supported  the  small  sia  vicer 
exemption  agreed  that,  ha'  the  rea.sons 
expressed  in  the  pro])o.sed  rule,  the  large 
hurden  on  small  .servicers  and  small 
decrease  in  consumer  hcaiefits  justified 
the  small  servicer  exemption  to  the 
pca  iodic  statement  recpiirement.  Many 
of  these  commenters  felt  the  scope  of 
the  exeinjition  should  he  expanded,  and 
small  servicers  should  he  exem|)t  from 
other  provisions  of  the  .servicing  rules. 

A  few  commenters  disagreed  with  anv 
small  servicer  exemption,  because  they 
felt  all  consumers  should  benefit  from 
the  protection  of  the  rules,  regardless  of 
their  servicer's  size.  One  commenter 
suggested  that  if  small  servicers  are 
exempt,  they  .should  have  strict  liability 
for  anv  (a  rors. 

The  Bureau  considered  the  comments 
objecting  to  a  small  servicer  exemption 
to  the  jjeriodic  statement,  hut  believes 
that,  for  the  reasons  di.scn.ssed  above, 
such  an  ex(;mj)tion  is  approj)riate  in  the 
periodic  stateiiKMit  context.  The  Bureau 
al.so  considered  if  a  small  servicer 
exemi)tion  would  he  ap])roi)riate  for 
other  provisions  of  the  mortgage 
servicing  rules.  A  discussion  of  small 
.servicers  is  included  in  the  di.scussion 
above  of  each  .section  of  the  rule.  In 
general,  the  Bureau  has  decided  not  to 
exempt  small  servicers  from  obligations 
to  which  they  are  already  subject  (such 
as  the  requirement  to  jirovide  an  ARM 
adjustment  notice  or  payoff  statement  or 
to  promptly  credit  payments).  The 
Bureau  also  has  decided  not  to  exempt 
.small  .servicers  from  providing  the  new, 
initial  ARM  adju.stment  notice,  as  that 
notice  is  recpiired  only  once  in  the  life 
of  any  ARM  and  .should  not  recpure 
large;  incremental  expen.se  to  deliver  for 
servicers  who  alnuidy  are  providing  the 
annual  adju.stment  notices.  Finally,  the 
small  servicer  exem])tion  overall  is 
discussed  in  more  detail  in  the  Dodd- 
Frank  Act  section  1022  analvsis  and 
Final  Regidatory  Flexibility  Analysis 
below. 

.S/ze  of  tho  snuill  son’icor  ox(;]n})tion. 
As  discussed  below  in  the  Dodd-Frank 
Act  section  1022  analysis,  commenters 
almost  unanimonslv  .stated  that  the  size 
of  the  small  servicer  exem])tion  was  too 
.small — most  of  tin;  commenters 
suggested  somewhen;  between  .^>, ()()() 
and  10,000  loans  would  he  more 
ap|)ropriate.  Some  commenters  also 
propo.sed  alternative  definitions  of  a 
small  servicer.  Some  commenters 


suggested  that  only  the  nation’s  largest 
servicers  should  Im;  r(;(iuired  to  provide 
the  ])eriodic  statement.  One  commenter 
suggested  that  all  portfolio  loans  should 
r(;ceive  the  l)(;n(;fit  of  the  .small  servicer 
exem|)tion.  One  commenter  suggested 
this  should  lx;  determined  hv  the 
charged-off/deliiKjuency  ratio.  One 
commenter  suggested  that  (;ntities 
(;xem])t  from  the  Dome  Mortgage 
Di.sclosure  Act  (HMDA)  reporting 
r(;(pnrement.s  should  h(;  considered 
small  servicers.  Two  commenters 
sugge.sted  that  only  in.stitutions  under 
direct  Bureau  supervision  should  he 
r(;(]uired  to  provide  periodic  statements. 
One  commenter  suggested  that  small 
.servicer  .status  should  he  determined 
solely  by  loan  count,  and  the  second 
prong  of  the  test  (retpiiring  that  the 
servicer  owns  or  originated  the  loan) 
should  he  removed.  Some  commenters 
suggested  that  the  small  servicer 
definition  should  consider  the  type  of 
entity-two  suggested  that  State  housing 
finance  authorities  should  he  exenqjt, 
and  another  commenter  suggested  all 
bona  fide  non-jn'ofits  should  lx;  exempt. 
Sev(;ral  comments  sugg(;.sted  that  all 
cr(;dit  unions  should  he  ex(;m])t. 

The  Bureau  carefully  consideretl  the 
comments  discussing  the  size  of  the 
small  servicer  ex(;mption.  Tin;  Bureau 
believes  that,  in  general,  hxm  count  is 
the  api)ropriate  measure  for  a  small 
servicer.  The  Bureau  prefers  loan  count 
to  asset  threshold  because;  the  Bureau 
h(;lieve.s  .scale  is  lx;tter  defined  by  the 
numher  of  loans  rather  than  the  size;  of 
those  kxms.  Further,  these  numhers  will 
not  need  to  he  adju.sted  due  to  inflation. 
While  the  Bureau  is  hesitant  to  exempt 
entire  classes  of  entities  because  of 
concerns  about  keeping  a  level  playing 
field,  the  Bureau  notes  that  certain 
clas.ses  of  entities  face  special 
challenges  when  it  comes  to  providing 
periodic  statements,  and  have  presented 
persuasive  rea.sons  why  they  should  lx; 
exempt.  In  particular,  the  Bureau  has 
decided  to  include  Housing  Finance 
Agencies  in  the  small  servicer 
exenqition. 

In  light  of  comments  receiv(;d  and 
additional  analysis  of  the  data,  the 
Bureau  has  expandetl  the  loan  threshold 
to  .'j.OOO  hums  in  the  final  rule.  See  the 
Dodd-Frank  Act  section  1022  analvsis 
h(;low  for  a  full  di.scu.ssion  of  the  loan 
threshold. 

The  Bureau  received  .several  nxjue.sts 
for  cdarification  in  counting  the  numher 
of  kxms.  One  commenter  a.sked  if  this 
meant  1, ()()()  ex'  fewer  of  the  tvpe  of 
loans  covenxl  by  this  nxjuirement,  or 
1 ,()()()  or  fewer  t)f  all  tyj)(;.s  of  mortgages 
serviced.  Another  commenter  asked  if 
HELOCs  serviced  shonld  he  included  in 
the  count.  One  commenter  asked  about 


interim  .s(;rvicing  loans — loans  onlv  held 
for  a  very  short  jjeriod  of  time.  The 
Bur(;au  al.so  received  n;(]ue.sts  for 
clarifications  about  servicers  who  sell 
kxms  they  originated  as  .servicing 
rek;ased.  and  about  cr(;ditors  who 
(lualifv  for  the  exemption  and  if  thev 
may  continue  to  .send  their  current 
p(;riodic  statements  which  do  ix)t  meet 
all  the  re(]uirement.s  of  the  |)(;riodic 
.statement  i)rovision.s. 

The  kxm  threshold  is  determined  by 
counting  kxms  that  would  he  subject  to 
the  periodic  stat(;ment  requirement, 
thus  any  HELOCs  would  not  lx; 
included  in  the  count  (hec;au.se  HELfXis 
are  not  subject  to  the  periodic  statement 
nxjinrement).  The  Bureau  notes  that  if  a 
.servicer  sells  a  kxm  .servicing  relea.sed. 
it  wonld  no  longer  he  a  servicer  for  that 
kxm.  and  thus  that  kxm  would  have  no 
effect  on  the  determination  of  small 
servicer  status.  Ednally.  the  Bureau  notes 
that  a  small  servicer  not  subject  to  the 
periodic  statement  requirements  of 
§  1028.41  would  he  free  to  continue 
.sending  periodic  statements  at  its 
discretion,  regardless  of  if  those 
jx;riodic  .statements  conform  to  the 
periodic  statement  re(|uirements.  For 
the.se  reasons,  the  Bureau  is  adopting 
the  propos(;d  ex(;mption  for  periodic 
.statements,  hut  modifying  the  definition 
of  small  servicer  in  the  manner 
discussed  above. 

Housing  Finance  Agencies 

(Certain  commenters.  including  the 
National  Ciouncil  of  State  Housing 
Agencies.  r(;(|uested  that  the  Bureau 
ex(;mpt  loans  financeil  by  State  housing 
finance  agencies.  These  commenters 
observed  that  State  housing  finance 
agencies  operate  as  public  entities  in 
everv  State  and  that,  as 
instrumentalities  of  government,  they 
have  a  unique  mission  to  provide  .safe 
and  affordable  financing.  In  addition, 
the  commenters  .stated,  loans  financed 
by  such  agencies  tentl  to  jierform  better 
than  other  kxms. 

The  Bureau  agrees  with  the 
commenters  that  the  risk  of  exem])ting 
loans  from  high-cost  mortgage  cov(;rag(; 
where  a  State  housing  finance  authority 
is  the  creditor  should  he  low.  given  the 
agencies’  mi.ssion  to  provide  .safe  and 
affordable  financing  to  consumers  and 
the  ])rotection.s  ])rovided  hv  the 
agencies’  lending  ])ractic(;.s.  The  burdens 
placed  on  such  agencies  woidd  take 
away  from  their  mission  and  might 
render  the  agencies  unable  to  originate 
the  loans.  In  turn,  consumers  likely 
w{)ukl  turn  to  more  ex})en.sive  forms  of 
credit,  such  as  credit  cards  or  unsecured 
debt.  The  Bureau  notes  that  it 
recognized  the  special  .status  of  State 
housing  finance  agencies  in  the  2013 
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HORI’A  Final  Rule  which  exein|)ts  such 
agencies  from  the  j)rovisiou  in 
§  1()2(j.32(a)(.'i)  prohihitiug  a  creditor 
from  being  affiliated  with  a 
homeownershij)  counseling  entity. 

lIj)on  further  consideration,  tin; 

Bureau  is  adopting  in  the  final  rule  an 
exemption  for  mortgage  transactions 
originated  by  a  Housing  Finaiu;e 
Agency,  as  that  term  is  defined  in  24 
(!FR  2(i(>..'>.  The  Bureau  uses  this 
d(;finition  to  coordinate  with  the  similar 
exemption  in  the  2013  HOFl’A  Final 
Rule.  The  Bureau  is  ado])ting  this 
exemi)tion  pursuant  to  its  authority 
under  TILA  section  lO.'j(a)  to  exempt  all 
or  any  class  of  transactions  where; 
m;c<;ssarv  or  prop(;r  to  (;ffectuate  the; 
j)urj)oses  of  TILA.  to  pre;vent  (;vasion.  or 
to  facilitate  comj)liance.  The  Bureau 
lM;lieves  that  this  exemption  is 
n(;cessary  and  proper  to  effectuate  the 
pur|)o.ses  of  TILA. 

LiigdI  (luthoritv.  The  Bureau  exerci.ses 
its  authority  under  TILA  .section  lO.'ila) 
and  (f).  and  Ilodd-Frank  Act  section 
140.')(l))  to  exempt  small  .servicers  from 
the  p(;riodic  statement  reciuirement 
und(;r  TILA  .section  128(f).  For  the 
r(;ast)ns  di.scu.ssed  above,  the  Bur(;an 
lM;liev(;s  the  exemption  is  neces.sary  and 
proj)(;r  under  TILA  .section  l().'j(a)  to 
facilitate  com|)liance.  As  disiai.s.sed 
above,  it  would  be  verv  expensive  for 
small  .servicers  to  incur  the  initial  costs 
of  .setting  up  a  system  to  send  periodic 
statements,  as  a  result,  such  servicers 
may  choose  to  exit  the  market.  In 
addition,  consi.stent  with  'I'lLA  section 
l().')(f)  and  in  light  of  the  factors  in  that 
provision,  the  Bureau  believes  that 
re(iuiring  small  servicers  to  comply  with 
the  periodic  statement  reiiuirement 
specified  in  TILA  section  128(f)  would 
not  jjrovide  a  nu;aningful  benefit  to 
consumers  in  the  form  of  useful 
information  or  protection.  The  Bureau 
Ix'lieves  that  the  business  model  of 
small  servicers  ensures  their  consumers 
aln;ady  receive  the  necessary 
information,  and  that  recpiiring  them  to 
j)rovide  ])eriodic  statements  wonld 
im|)os(;  significant  co.sts  and  burden. 
.Specifically,  the  Bur(;au  h(;lieve.s  that 
the  extanption  is  jjropt'r  without  regard 
to  the  amount  of  the  loan,  the  status  of 
the  consumer  (including  related 
financial  arrangements,  financial 
sophistication,  and  tin;  im|)ortance  to 
the  consumer  of  the  loan),  or  whether 
the  loan  is  secured  bv  the  principal 
residence  of  the  consumer.  In  addition, 
consistent  with  Dodd-Frank  Act  section 
14().'i(b).  for  the  r(;a.sons  di.scnssed 
above,  the  Bureau  believes  that  the 
modification  of  the  reepnrements  in 
TILA  .section  128(f)  to  exempt  .small 
.servicers  wonld  further  the  consumer 
protection  j)urpose.s  of 'I’lLA. 


A])pendix  M  to  Fart  1()2() 

The  Bureau  is  (;xercising  its  authority 
under  TILA  section  l().'i(c)  to  issue 
model  and  sample  forms  for  §  l()2(i.2()(c) 
and  (d). 

Appendix  iI-4(D)  to  Fart  1()2() 

rhe  Bureau  is  exercising  its  authority 
under  TILA  section  10.')(c)  to  issue; 
model  and  sam|)le  forms  for  1()2().2()(c) 
and  (d). 

Ajjpeiulices  (I  and  11 — ()])(;n-End  and 
(dosed-Lnd  Model  Forms  and  (Causes 

Froposed  revisions  to  a]jpendice.s  (I 
and  I  I-l  would  have  added  the 
apj)(;ndix  .sections  that  illu.strate 
examples  of  the  model  forms  and 
samijie  forms  for  the  ARM  di.sclosur(;s 
projjosed  by  ??  l()28.2()(c)  and  (d)  to  the 
list  of  appendix  .sections  illustrating 
exampl(;.s  of  other  model  disclosures 
reepiired  by  Regulation  Z  which  format 
may  not  be  changed  by  creditors.  It  also 
would  have  clarified  that  refer(;nce  to 
creditors  in  the  commentary  would  have 
been  a])plicable  to  creditors.  as.signe(;s. 
and  s(;rvicer.s  with  regard  to  ^  l()2().2()(c) 
and  (d).  The  final  ruh;  is  is.su(;d  without 
this  propo.s(;d  revision  and.  thus,  tlu; 
comment  is  unchang(;d.  B(;cause  both 
§  ll)2(i.2()(c)  and  (d)  explicitly  state;  that 
their  re(iuir(;m(;nts,  as  W(;ll  as  those  of 
other  regulations  in  suhpart  C.  that 
govern  ^  l()2().2()(c)  and  (d),  apjjly  to 
creditors,  assignees,  and  .servicers, 
including  the;  r(;ference  in  this 
commentary  would  be;  re;ehuul;mt  anel 
unne;e;e;.s.sary.  Fe)r  ;i  elise;u.ssie)n  e)f  tlu; 
el(;e:i.sie)n  to  remeeve  l()2().2()(e:)  anel  (el) 
fre)m  the;  list  e)f  moelel  anel  sam])le;  feerms 
that  elo  not  permit  formatting  change;.s. 
.s(;e;  the  s(;e:tie)n-by-se;e;tie)n  analysis  e)f 
§  1 028. 2()(c)(3)(i)  anel  (d)(3)(i). ' 

Appe;nelix  11 — Clo.seel-Enel  Moelel  Feerms 
anel  Cl;m.se;s-7 

'Flu;  Bure;au  is  issuing  appe;nelix  H-7 
with  tee:hnie:al  e;hange;.s  te)  ce)nfe)rm  to 
the  final  rule. 

Appe;ndix  H — (3e).se;el-Enel  Meeelel  Forms 
anel  Claus(;.s-7(i) 

Freepexseel  re;vi.sie)ns  te;  ;ipj)e;ndix  M-7(i) 
woulel  have;  ine;luele;el  l()2().20(el),  as 
we;ll  as  §  1028.20(e:),  as  the;  ty|)e;.s  e)f 
me)eiel.s  illu.strate;el  in  this  iippe;nelix.  The; 
preepeeseel  revision  al.se)  weeulel  have; 
aelele;d  text  se)  tluit  the;  pre)vi.sie)n  stateel 
that  appe;nelix  H-4(D)  inedueieel 
e;xiimples  e)f  the  twe)  types  of  meeelel 
feerins  for  aelju.st<ible;-nite;  me)rtgtige;s; 

??  1028.20(ei)  initial  i)eljustme;nt  ne)tice;.s 
anel  §  l()28.2()(c)  payment  edumge; 
notie:e;.s  leer  adjustments  re;.sidting  in 
ce)rre;.spe)neling  ])ayment  e:hange;.s.  Having 
re;e:eiveel  lU)  e:e)mme;nt.s  eni  this  to])ie:.  the; 
Bure;au  is  aele)])ting  the;  e;e)mme;ntarv  as 
pre)])e)se;el. 


VI.  ElFe;ctive  Date 

'Fhis  fined  rule;  is  e;ffe;e:tive;  e)n  Janueiry 
10.  2014.  The;  Bureau  be;lie;ve;.s  that  this 
iippre)eK:h  is  eieuisistent  with  the; 
lime;fnmu;s  e;.stabli.she;el  in  .se;e:tie)n 
1400(e;)  e)f  the;  Deeelel-Fremk  Ae;t  anel.  een 
beilcme;e;.  will  faenlitate;  the; 
im])le;me;ntatie)n  e)f  the;  Title;  XIV 
Rulemakings’  e)ve;rl€ii)])ing  ])re)vi.sie)ns. 
while;  alse;  affeueling  e:e)ve;re;el  ])e;rse)n.s 
sed'fie:ie;nt  time;  te;  implement  the;  meere; 
e;e)mple;x  e)r  re;.se)ure;e;-inte;nsive;  new 
re;eiuire;me;nts.  Certain  of  the  re;gulatie)n.s 
set  feerth  in  the;  Final  Se;rvie:ing  Rule;.s  are; 
re;e]inre;el  uneler  title;  XIV.  Spe;e;ifie:ally, 
.se;e:tie)n  1420  e)f  the  Deeelel-Frank  Ae;t, 
which  n;eiuire;.s  the;  perioelie;  statement, 
states  that  the;  Bureau  “shall  ele;vele)p 
anel  pre.sea  ibe  a  stanelard  feuin  for  the 
eli.scle).sure;  re;ejuire;el  unele;r  this 
.subse;e:tie)n,  taking  into  ae;e;e)unt  that  the; 
statements  re;e]uireel  may  be  transmitteel 
in  writing  e)r  e;le;e:tronie:ally.”  15  ll.S.C. 
l()38(f)(2).  Other  re;gulatie)n.s  .se;t  forth  in 
the;  Final  Se;rvie:ing  Rules,  while; 

imi) le;me;nting  amenelments  uneler  title; 
XIV  e)f  the;  Deulel-Frank  Act,  are;  not 
re;gulatie)ns  r(;eiuire;el  uneler  title;  XIV. 
Fursuant  to  seedion  1400(e;)(2)  of  the; 
De)elel-Frank  Ae;t.  the;  e;f)ee:tiv(;  dat(;s  e)f 
the;se;  r(;gulatie)n.s  neeel  ne)l  be:  within  enie 
year  e)f  issuanex;. 

The;  Bure:au  re:e;e;ive;el  appre)ximate;ly 
(iO  e:e)mme;nt.s  freun  ineluslry  j)artiedpants 
with  re;.spe;e;l  te)  the;  a])])re)priate;  e;ffe;e:tive; 
elate.  As  stcite;el  abe)ve;,  e:e)mments  fre)m 
ce)n.sume;r  aelve)e:ae:y  gre)U]).s  ge;ne;rallv 
urgeel  e;arlie;r  effeedive  elates.  A  numi));r 
e)f  ineiustry  traele;  as.se)edatie)ns,  as  well  as 
a  lai'ge;  bank  anel  a  small  ea’eelit  unie)n 
inelie;ate;el  that  the;  Bure;au  she)ulel 
l)re)vide;  a  suffiedent  amount  of  lime,  but 
eliel  ne)t  expre;.s.s  an  e)pinie)n  re;gareling  an 
a|)i)re)priate  timeframe.  'Flu;  majority  e)f 
.se;rvice;rs,  inedueling  large;  anel  .small 
banks.  ne)n-bank  .se;rvicer.s,  anel 
nume;re)us  e;re;elil  unions,  as  well  as  their 
traele  as.se)ciatie)n.s,  inelie;ate;el  that  the; 
Bure:au  she)ulel  e;.stabli.sh  an  e;ffe;e:tive; 
elate  e)f  be;twe;e;n  12  anel  18  me)nths  after 
issuanex;. ' Se)me;  large  banks,  a  bank 
.servie:e;r,  nume;re)u.s  traele;  a.s.se)edatie)n.s, 
the;  SBA,  and  the  CSEs  stateel  that  the; 
Bureau  .she)ulel  e:e)nsiele;r  an 

imj) le;me;ntatie)n  pei  ie)el  of 
a])pre)ximate;ly  18-24  months  for  e:e;rtain 
e)f  the;  reejuirements.  Further,  thre;e; 
hanks  anel  numereens  traele;  asseeedations 
lor  banks  anel  manufaedure;el  he)using 
.se;rvie;e;rs  .stateel  that  the;  Bure;au  she)uld 
e:e)n.siele;r  an  e;ffe;edive;  elate;  be;twee;n  24 
anel  38  me)nths  after  issuanex;.  Eaedi  e)f 
the  ineiustry  ex)nmie;nte;rs  generallv 
stateel  that  the;  re;epie;.ste:el  time;  was 

'  *''ln  iicldition.  <i  lorco-placod  iiisueM'  slated  llial 
it  would  1)1)  rociuiro  Ijolwooii  (>-12  inontlis  lo 
iinploiiiont  lobulations  lolatiublo  I'orco-ptacod 
insuranco  loiiuiioinonls. 
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necessary  to  (dfectively  iinjjhanent  the 
nigulations  l)e(;aiise  ot  the  (:{)in|)lexity  of 
the  |)ro|)ose(l  rules,  the  impact  on 
systems  changes  and  .staff  training,  and 
the  cnnuilative  impact  of  the  ])roposed 
mortgage  servicing  rides  when 
comliined  witli  other  reijuirements 
imjiosed  liy  tlie  Dodd-Frank  Act  or 
proposed  by  the  Unrean.  'I’he.se  letters 
provide  some  tiasis  to  lielieve  that 
implementing  the  regulations  within  12 
months  is  challenging  for  many  firms. 
'I’hey  do  not  e.stahlish,  however,  that 
implementation  in  12  months  is 
impracticable. 

For  the  reasons  already  discussed 
above,  the  Unrean  believes  that  an 
effective  date  of  lamiarv  10.  2014  for 
this  final  rule  and  most  provisions  of 
the  other  title  XIV  final  rules  will  ensure 
that  consumers  receive  the  j)rotec:tions 
in  these  rules  as  soon  as  rea.sonably 
practicable,  taking  into  account  the 
timeframes  estahli.shed  hy  the  Dodd- 
Frank  Act,  the  need  for  a  coordinated 
ap])roach  to  facilitate  iinjilementation  of 
the  rules’  overlapping  jirovisions,  and 
the  need  to  afford  covered  ])ersons 
sufficient  time  to  implement  the  more 
com])lex  or  resource-intensive  new 
reiiuirements. 

VII.  Dodd-Frank  Act  Section  l()22(b)(2) 
Analysis 

/\.  Oven'/ew 

in  developing  the  final  rule,  the 
Unreau  has  considered  ])oteniial 
benefits,  costs,  and  impacts. 'I’he 


ol  these  ellects,  and  the  Unrean 
reipiested  and  received  comments  on 
the  topic.  In  addition,  the  Unrean  has 
consulted,  or  offered  to  consult  with, 
the  ju'udential  regulators,  HUD,  the 
k’HFA,  the  F'ederal  Trade  Ckmimission, 
and  the  Federal  Emergency  Management 
Agency,  with  respect  to  consistency 
with  any  jirudential,  market,  or  systemic 
objectives  administered  by  such 
agencies.  The  Unrean  also  held 
discussions  with  or  .solicited  feedback 
from  the  U.S.  Department  of  Agriculture 
Rural  Housing  Service,  the  Farm  Credit 
Admini.stration,  the  FHA,  and  the  VA 
regarding  the  potential  impacts  of  the 
final  rule  on  those  entities’  loan 
jirograms. 

In  this  rulemaking,  the  Unrean 
amends  Regulation  Z,  which 


implements  TIbA,  and  the  official 
interpretation  to  the  regulation,  as  jiart 
of  its  implementation  of  the  IDodd-Frank 
Act  amendments  to  TlLA’s  mortgage 
.servicing  rules.  The  amendments  to 
Regulation  Z  imjilement  Dodd-Frank 
Act  .sections  1418  (initial  interest  rate 
adjustment  notice  for  ARMs),  1420 
(periodic  statements),  and  1404  (prompt 
crediting  of  mortgage  payments  and 
respon.se  to  reipiests  for  payoff 
amounts).  The  final  rule  also  revises 
certain  existing  regulatory  reipuremeuts 
for  di.sclosiug  rate  and  jiayment  changes 
to  adju.stable-rate  mortgages  in  current 
§1020.2()(c). 

Elsewhere  in  today’s  Federal  Register, 
the  Unrean  is  also  publishing  the  2013 
RESFA  Servicing  Final  Rule  that 
implements  Dodd-Frank  Act  section 
1403.  The  RESPA  rule  implements 
requirements  regarding  procedures  for 
obtaining  force-placed  insurance; 
procedures  for  investigating  and 
resolving  alleged  errors  and  res])onding 
to  requests  for  information;  rea.sonable 
information  management  jiolicies  and 
procedures;  early  intervention  for 
delinijuent  borrowers;  continuitv  of 
contact  for  delimpient  borrowers;  and 
loss-mitigation  procedures. 

As  an  initial  matter,  in  resjxmse  to  a 
comment,  the  Unrean  considers  whether 
the  statute  ex])licitly  or  implicitly 
addresses  a  market  failure.  Part  II. A  of 
the  final  rule  (“Overview  of  the 
Mortgage  Servicing  Market  and  Market 
Failures”)  di.scusses  the  servicing 
market  and  servicer  incentives.  As 
noted  in  the  projiosed  ride,  a 
fundamental  feature  of  the  market  for 
servicing  is  that  borrowers  generally  do 
not  choose  their  own  servicers. '■*'  It  is 
therefore  difficult  for  borrowers  to 
protect  themselves  from  shoddy  service 
or  harmful  practices.  A  borrower  may 
select  a  servicer  at  origination  by 
choosing  a  lender  that  pledges  to  service 
the  loans  that  it  originates.  However, 
relatively  few  lenders  commit  to 
.servicing  the  loans  that  they  originate, 
most  borrowers  do  not  choo.se  a  servicer 
at  origination,  and  .some  borrowers  who 
do  choose  a  servicer  at  origination  may 
find  that  the  .servicer  retains  a 
subservicer  that  interacts  with  the 
borrower.  A  borrower  may  refinance  a 
mortgage  loan  to  receive  a  new  servicer. 
However,  refinancing  is  an  ex|)ensive 
and  generally  impractical  way  fora 
homeowner  to  obtain  a  new  servicer, 
and,  similar  to  origination,  the  borrower 
does  not  generallv  select  the  new 
servicer. 

The  Unrean  recognizes  that  certain 
servicers  have  incentives  to  .service 
well.  Servicers  that  rely  on  a  local 
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reputation — their  ability  to  attract  new 
consumers  depends  on  how  well  they 
treat  current  consumers — have 
incentives  to  provide  high  quality 
servicing.  This  describes  manv  of  the 
small  servicers  that  the  Unrean 
consulted  as  part  of  a  process  reijuired 
under  SUREFA.  They  descriheil  their 
busines.ses  as  requiring  a  “high  touch” 
model  of  customer  service,  both  to 
ensure  loan  performance  and  to 
maintain  a  strong  reputation  in  their 
local  communities.  The  vast  majority  of 
smaller  .servicers  are  community  banks 
and  credit  nnions.  which  tend  to 
operate  in  narrowly  defined  geograjihic 
areas,  depend  deeply  on  the  economies 
of  these  communities  for  their 
profitability,  offer  a  range  of  |)roducts 
and  services  in  both  deposits  and  loans, 
are  known  for  a  “relationship”  model 
that  dejiends  on  repeat  business  to 
obtain  more  dejiosits  and  extend  more 
loans,  and  i:ould  suffer  significant  harm 
to  their  business  from  any  major  failure 
to  treat  customers  projierly  because  they 
are  jiarticularly  vulnerable  to  “word  of 
mouth.”  These  small  servicers  also 
generally  service  only  loans  they  either 
originated  or  hold  on  jiortfolio. 

The  Unreau  believes  that  .servicers 
that  service  relatively  few  loans,  all  of 
which  they  either  originated  or  hold  on 
]K)rtfolio.  generally  have  incentives  to 
service  well:  foregoing  the  returns  to 
.scale  of  a  large  servicing  jiortfolio 
indicates  that  the  servicer  chooses  not  to 
profit  from  volume,  and  owning  or 
having  originated  all  of  the  loans 
serviced  indicates  a  stake  in  either  the 
performance  of  the  loan  or  in  an 
ongoing  relation.shiji  with  the  borrower. 

In  general,  however,  mortgage 
servicing  is  influenced  by  the  absence  of 
avenues  through  which  consumers  can 
effectively  reward  or  penalize  .servicers 
for  the  quality  of  servicing.  A  consumer 
cannot  readily  leave  a  .servicer  if  the 
(juality  of  .servicing  jiroves  to  be 
unsatisfactory,  and  the  consumer  cannot 
generally  control  the  selection  of  the 
new  .servicer.  Consumers  also  generally 
do  not  have  other  wavs  of  imposing 
financial  conseijuences  on  .servicers  for 
poor  servicing.  Markets  are  incomplete 
lietween  consumers  and  servicers,  and 
such  inc:om])lete  markets  are  a  form  of 
market  failure.  This  market  failure 
leaves  many  servicers  with  only  limited 
incentives  to  engage  in  certain  activities 
of  value  to  consumers.  ' 


|()S(!|)li  K.  .Stif>litz.  Economics  ol  tin-  I’lililic 
Sector,  ill  8.')  (:li.4  (;ul  (id..  21)00).  ;\n  iiltiii'iiiitivii  wiiy 
Id  vi(!\v  lli(!  ni<irk(it  liiiliini  is  tiiiil  sdrviciirs  iiid  liotli 
Ilut  agciiits  (it  inviistiirs  iind.  as  a  pnictical  niiillor. 
iiidiiopoty  proviitiirs  of  information  to  consinmirs 
aliout  dolaits  of  tho  ioiin  iiiut  consnnuir  paviiKiiits. 
Markiil  lailnriis  ntiod  not  liii  inulualtv  oxciusivii. 


"".S|)(ii:in(:iilly.  .soolion  1022lli)(2)(A)  of  IIh! 
Dodd-Fiiink  /\(:l  calls  lor  llui  linrciiin  to  consider  llio 
pohiiitial  Ixiiuitlts  iind  costs  of  ii  r(i^nlalion  to 
consiniKirs  iind  coviirod  persons,  incindine  the 
potiintial  riiduction  of  access  hv  consniners  to 
consumer  llmmcial  |irodiicts  or  services:  the  impiicl 
on  depository  instilulions  iind  credit  unions  with 
,S1()  liillion  or  less  in  total  assets  as  descrilied  in 
.section  102(5  of  llie  Dodd-Frank  Act;  and  the  impact 
on  consumers  iu  rural  areas. 


Uropo.sal  .set  forth  a  ])reliminary  analysis 
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Of  particular  relevance  to  thi.s 
rulemaking  i.s  the  fact  that  .servicers 
njceive  verv  little  h(Miefit  from 
d(;veloj)ing  di.sclosures  that  are  valuable 
to  consumer.s.  That  is  to  .say.  the  market 
l)rovide.s  .servicers  with  limited 
incentives  to  conduct  (or  pay  otluirs  to 
conduct)  the  research  nec(!.ssary  to 
discover  information  that  consumers 
find  useful  at  different  decision  j)oint.s 
and  the  ways  to  pnisent  this  information 
to  consumer.s.  Servicers  do  have  an 
incentive  to  provide  borrowers  with 
information  and  services  that  keep 
collection  costs  low.  Thus,  they  have  an 
incentive  to  make  sure  consumer.s  know 
the  ])ayment  due  in  each  period,  the 
(late  the  payment  i.s  due.  and  where  to 
send  it.  Si^rx’icers  also  have  some 
incentive  to  limit  custoiiKir  iinjuirii^s, 
and  so  s(;rvicers  may  provide  additional 
information  that  consumers  want.  The 
Bureau  knows  that  certain  servicers 
have  exjjerimented  with  improving  their 
disclosures  (and  tluise  instances  are 
di.scuss(!(i  below).  However,  thi.s  work 
(locis  not  aj)pear  to  he  withispniad  and 
the  Buinau  njceivcid  onlv  a  small 
numl)(!r  of  comments  about  efforts  to 
improve  di.sclosures.  The.se  facts  are 
consistent  with  the  fact  that  .servicers 
receive  minimal  con.s(!{]uential  feedback 
from  consumers  about  the  (piality  of 
.s(;rvicing  in  gemjral  and  the  (luality  of 
servicing  disclosures  in  particular.  The 
mark(‘t  failure  in  mortgage  siu  vicing 
provichis  an  (jconomic  rationale  for 
(jstahlishing  national  servicing 
standards,  including  .standarcls  for 
di.sclosunjs.  with  a  limitcul  number  of 
(jxceptions. 

(Congress  included  in  the  Dodd-Frank 
Act  the  mortgage  .s(;rvicing  provisions 
(Uiscribed  above  in  response  to 
j)ervasive  and  profound  consumer 
prot(x:tion  problems  in  mortgage 
servicing.  The  new  jirotcjctions  in  the 
ruhis  promulgated  under  TILA  and 
RF.SPA  will  significantlv  iinjirove  the 
transpanmcy  of  mortgag(!  loans  aft(!r 
origination,  provide  substantive 
j)rot(!ction,s  to  con.sumers.  enhance 
consumers’  ability  to  obtain  information 
from  and  disjnite  errors  with  .sf'rvicers, 
and  provide  con.sumers.  particularly 
(listnissed  and  deliiKiiumt  consiumiis, 
with  better  customer  service. 

n.  Provisions  To  Bo  Anolv/.od 

The  analysis  below  considers  the 
Ixmefits.  costs,  and  impacts  of  the 
following  major  provisions: 

1.  changes  in  the  format.  cont(;nt.  and 
timing  of  the  existing  intere.st  rate 
adjustment  disclosures  for  mo.st  closcul- 
end  adjustable-rate  mortgages  as 
nxpiired  by  revisiul  §  1028. 20(c). 

2.  New  initial  int(;rest  rate  adjustment 
disclosures  for  mo.st  closcnl-end 


adjustahhi-rate  mortgages  as  recpiired  hv 
new  §102().20(d). 

3.  From])!  cnuliting  of  i)ayments  for 
con.sumer  credit  transactions  (both 
open-  and  closcul-end)  secured  hv  the 
consumer’s  princi])al  dwelling  and 
r(!.spon.se  to  recpiests  for  payoff  amounts 
from  consumers  with  consuiiKir  crcnlit 
transactions  (both  oi)en-  and  closed- 
end)  secured  by  a  dwelling  as  riHpnred 
by  revi.sed  §  1020.3(i(c). 

4.  New  periodic  statement  di.sclosure 
recpiirements  for  mo.st  con.sumer  credit 
transactions  s(;cured  by  a  dwelling  as 
recpiired  by  new  1020.41. 

With  r(!S]){!Ct  to  each  major  provision, 
the  analysis  consideas  the  benefits  and 
costs  to  consumers  and  covered  jnnsons. 
and  in  certain  instances  considers  other 
impacts.  The  analysis  also  addre.s.s(!.s 
comments  the  Bureau  received  on  the 
pro])o.sed  Dodd-Frank  Act  .section  1022 
analysis  as  well  as  certain  other 
comments  on  the  btaiefits  or  costs  of 
provisions  of  the  j)ro])osed  ride  when 
doing  so  i.s  helpful  to  understanding  the 
Dodd-Frank  Act  section  1022  analysis. 
Comments  that  mention  the  benefits  or 
co.sts  of  a  jirovision  of  the  pro])osed  rule 
in  the  context  of  commenting  on  the 
merits  of  that  jirovision  are  addres.sed  in 
the  section-hy-section  analysis  of  that 
Jirovision.  The  analysis  also  addresses 
certain  alternative  jirovisions  that  were 
considered  by  the  Bureau  in  the 
develojiment  of  the  jirojiosed  rule,  the 
final  ride,  or  in  resjionse  to  comments. 

C.  Dfi/fi  and  Qiiantificalion  of  BonofUs. 
(iosts  and  Iinpocts 

.Section  1022  of  the  Dodd-k’rank  Act 
riHjuires  that  the  Bureau,  in  adojiting  the 
rule,  consider  jiotential  benefits  and 
costs  to  consumers  and  covered  jier.sons 
resulting  from  the  rule,  including  the 
Jiotential  reduction  of  access  by 
consumers  to  consumer  financial 
jiroducts  or  services  resulting  from  the 
rule,  as  noted  above;  it  also  reijuires  the 
Bureau  to  consider  the  imjiact  of 
jirojiosed  rules  on  coveretl  jiersons  and 
the  imjiact  on  con.sumers  in  rural  areas. 
These  jiotential  henefits  and  costs,  and 
the.se  imjiacts,  however,  are  not 
generally  suscejitilile  to  jiarticularized 
or  definitive  calculation  in  connection 
with  thi.s  rule.  The  incidence  and  scojie 
of  such  Jiotential  henefits  and  costs,  and 
such  imjiacts,  will  be  inlluenced  verv 
suhstantially  by  economic  cycles, 
market  develojiments,  and  business  and 
consumer  choices  that  are  suhstantially 
indejiendent  from  adojition  of  the  rule. 
No  commenter  has  advanced  data  or 
methodologv  that  it  claims  would 
enable  jireci.se  calculation  of  these 
benefits,  co.sts.  or  imjiacts.  Moreover, 
the  Jiotential  benefits  of  the  rule  on 
consumers  and  covered  jiersons  in 


creating  market  changes  anticijiated  to 
address  market  failures  are  esjiecially 
hard  to  (juantify. 

In  considering  the  relevant  jiotential 
benefits,  costs,  and  imjiacts,  the  Bureau 
has  utilized  the  available  data  discussed 
in  thi.s  jireamhle,  where  the  Bureau  has 
found  it  informative,  and  ajijilied  its 
knowledge  and  exjiertise  concerning 
consumer  financial  markets,  jiotential 
business  and  consumer  choices,  and 
economic  analyses  that  it  regards  as 
most  reliable  and  heljiful,  to  consider 
the  relevant  jiotential  benefits  and  costs, 
and  relevant  imjiacts.  The  data  relied 
ujion  by  the  Bureau  also  include  the 
jiublic  comment  record  established  by 
the  jirojiosed  rule.  The  Bureau 
recognizes  that  some  jiarties  may  have 
different  jiersjiectives  or  consider 
Jiotential  benefits  and  costs  differently. 

However,  the  Bureau  notes  that  for 
.some  asjiects  of  thi.s  analysis,  there  are 
limited  data  available  with  which  to 
(juantify  the  jiotential  costs,  benefits, 
and  imjiacts  of  the  final  rule.  Regarding 
costs  to  covered  jiersons,  the  Bureau 
would  need  data  on  the  one-time  and 
ongoing  co.sts  of  modifying  existing 
disclosures  and  creating  new 
disclosures.  Further,  as  di.scnssed 
below,  the.se  costs  dejiend  on  the  size  of 
the  servicer,  whether  it  jirejiares 
disclosures  in-house  or  uses  a  vendor, 
and  (if  it  uses  a  vendor)  the  terms  of  the 
contract  with  the  vendor.  Some  of  thi.s 
data  i.s  jirojirietarv  and  not  generally 
available.  Quantifying  consumer 
henefits  would  rerjuire  data  on  the 
imjiact  of  the  new  disclosures  on 
housing  finance  decisions  like 
refinancing  and  the  cost  .savings  and 
other  benefits  of  the.se  decisions. 

In  light  of  these  data  limitations,  the 
analysis  below  generally  jirovides  a 
(jualitative  discu.ssion  of  the  benefits, 
costs,  and  imjiacts  of  the  final  rule, 
(leneral  economic  jirincijiles,  together 
with  the  limited  data  that  are  available, 
jirovide  insight  into  these  benefits, 
co.sts.  and  imjiacts.  Where  jiossihle,  the 
Bureau  has  made  (juantitative  estimates 
based  on  the.se  jirincijiles  and  the  data 
that  are  available.  For  the  rea.sons  stated 
in  this  Jireamhle,  the  Bureau  considers 
that  the  rule  as  adojited  faithfully 
imjilements  the  jiurjioses  and  objectives 
of  Congress  in  the  .statute.  Ba.sed  on  each 
and  all  of  these  considerations,  the 
Bureau  has  concluded  that  the  rule  is 
ajijirojiriate  as  an  inijilementation  of  the 
Dodd-Frank  Act. 


*  liunNiu  iioUui  ill  tiu!  propdsills  ii.ssociatiid 
with  thoTilli!  XIV  Rulomakiiif^s  that  it  sought  to 
ohtain  additional  data  to  siipiiloiiiont  its 
considoration  oi  tho  niloinakings.  including 
additional  data  li'oin  the  National  Mortgage  l.icense 
.System  (NMI,.S)  and  the  N.MhS  Mortgage  Call 
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D.  B(is(^Iine  for  Analysis 

The  ahove-diseus.sed  aiiKMidments  to 
TII^A  in  the  Dodd-Frank  Act  are  self- 
elfectuating,  and  tlie  Dodd-Frank  Act 
generally  does  not  nuiuire  the  Hnrean  to 
adopt  regnlations  to  ini])leinent  these 
ainendnunits.  For  example,  certain 
provisions  of  the  final  rule  regarding  the 
new  initial  interest  rate  adjnstimait 
notice  and  the  new  ])eriodic  statement 
disclosure!  imjjlement  self-effectuating 
amendments  to  TILA.  'rims,  many  costs 
and  benefits  ofthe.se  ])rovisions  ari.se 
largely  or  entirely  from  those 
amendmiints,  not  from  the  final  rule. 
These  provisions  of  the  final  ride 
provide  substantial  hiiiiefits  to  servicers, 
compared  to  allowing  the  TILA 
amendments  to  take  effect  without 
imjjlementing  regulations,  by  clarifying 
parts  of  those  amendments  that  are 
ambiguous.  Greater  clarity  on  these 
amendments,  as  provided  by  the  final 
rule,  should  reduce  the  comjiliance 
burdens  on  covered  jiersons  hv,  for 
example,  reducing  costs  for  attorneys 
and  compliance  officers  as  well  as 
potential  costs  of  ov(!r-comj)liance  and 
unnecessary  litigation. 

Dodd-Frank  Act  section  1022  permits 
the  Bureau  to  consider  the  benefits, 
costs,  and  impacts  of  the  final  rule 
solely  compared  to  the  state  of  the 
world  in  which  the  statute  takes  effec;t 
without  implementing  regulations.  'I’o 
provide  the  public  better  information 
about  the  benefits  and  costs  of  the 
statute,  however,  the  Bureau  has  chosen 
to  consider  the  benefits,  costs,  and 
impacts  of  the  new  initial  intere.st  rate 
adju.stment  notice  and  the  ])eriodic 
.statement  di.sclosure  against  a  jire- 
.statutory  baseline  (i.a.,  to  consider  the 


Ri!|)ort,  loan  iilo  (ixlracts  Iroin  various  liuidors.  and 
data  Iroin  llio  pilot  pliasos  (d  llio  National  Mortf’ago 
Uataliaso.  Kacli  ol  lluisi:  data  sonreos  was  not 
luicossarily  rolovanl  to  oacli  ol  llio  rutomakings.  Tlio 
Biiroau  usod  tho  additional  data  li'oin  NM1..S  and 
NML.S  Mortgago  Call  Roporl  data  to  liollor 
corroborato  its  osliinalo  of  tho  contours  of  tho  non- 
dopositorv  soginont  of  tho  inortgago  inarkot.  Tho 
Biiroau  has  rocoivod  loan  filo  oxiracis  from  Ihroo 
londors.  hut  at  this  point,  tho  data  from  ono  londor 
is  not  usahlo  and  tho  data  from  llio  othor  two  is  not 
sufficiontiv  slandardi/.od  nor  roprosonlativo  to 
inform  considoralion  (d  lho  final  rnlos. 

Additionallv.  tho  Hnroaii  has  thus  far  not  vot 
rocoivod  data  from  tho  National  Mortgago  Dalahaso 
pilot  phases.  Tho  Hnroau  also  roipioslod  that 
commonlors  suhmit  rolovant  data.  All  prohatix'o 
data  suhmiltod  hv  commonliirs  wore  discussod  in 
this  doenmont. 

In  rosponso  to  a  commonl.  tho  liuroau  nolos 
that  it  is  focusod  horo  on  tho  fact  that  rogulalorv 
provisions  that  clarifv  amhiguous  statniorv 
provisions  mitigalo  corlain  comidianco  costs 
associalod  with  uncorlainly  ovor  what  tho  slalulory 
provisions  rotpiiro.  Whilo  it  is  possililo  that  somo 
clarifications  would  pul  groalor  hurdons  on 
sorvicias  as  compared  to  what  the  slalulo  would 
ullimalolv  ho  found  to  manrialo.  tho  Bnroau  lioliovos 
that  the  rulo's  clarifying  iirovisions  gonorally 
miligato  liurdon. 


benefits,  ce.sts,  and  impacts  of  the 
relevant  jirovisions  of  the  Dodd-Frank 
Act  and  tlm  regulation  combined).  The 
Bnreaii  has  discretion  in  fntiire 
rulemakings  to  choo.se  the  most 
a])])roj)ri;it(!  baseline  for  th.il  |)articular 
iTilem.iking. 

The  provisions  of  the  final  rule 
regiirding  ])rompt  crediting  of  payments 
and  respon.se  to  nMpie.sls  for  jiayoff 
amounts  also  imjilement  self- 
effectuating  amendments  to  TILA  and 
the  benefits,  costs,  and  impatds  of  these 
])rovisions  are  also  considered  against  a 
pre-.statiitory  ha.seline.  However,  these 
amendments  to  'flLA  largely  codifv 
existing  Regulation  Z  jirovisions  in 
§  1()2(i.3(i(c).  Thus,  the  pre-statute  and 
jiost -statute  ha.selines  are  substantially 
the  same,  'fhe  final  rule  largely  clarifies 
servicer  duties  that  are  ambiguous 
under  the  .statute  and  existing 
regulations. 

Finally,  the  provisions  regarding  the 
§  1028. 20(c)  disclo.sure  for  adjustable- 
rate  mortgages  impo.se  obligations  on 
servicers  '•*'*  that  are  iiuthorized,  hut  not 
r(!(]uired,  under  'flLA  .sections  lO.lta) 
and  128(f)  and  Dodd-Flank  Act  section 
140.1(1)).  Accordingly,  with  respect  to 
§  102(). 20(c),  the  Bureau  considers  the 
benefits,  co.sts,  and  impacts  of  the 
provisions  agiiinsl  the  baseline  |)rovided 
hv  the  current  provisions  of 
§1 020.20(c). 

/i.  (Joveraga  of  tha  Final  Bala 

Fach  provision  covers  certain 
consumer  credit  transactions  secured  by 
a  dwelling,  as  described  further  in  each 
section  below. 

.Size  of  the  Small  Servicer  Exemption 

As  discussed  above,  the  Bureau 
believes  that  servicers  that  service 
relatively  few  loans,  all  of  which  thev 
either  originated  or  hold  on  portfolio, 
generally  have  incentives  to  service 
well:  Foregoing  the  returns  to  scale  of  a 
large  .servicing  portfolio  indicates  that 
the  servicer  chooses  not  to  profit  from 
volume,  and  owning  or  having 
originated  all  of  the  loans  serviced 
indicates  a  stake  in  either  the 
))erformance  of  the  loan  or  in  an 
ongoing  relationship  with  the  borrower. 
The  vast  majority  of  smaller  servicers 
are  commiinity  hitnks  and  i:redit  unions, 
which  tend  to  openite  in  narrowly 
defined  geogr;i])hic  areas,  depend 
dee])ly  on  the  economies  ofthe.se 


R(!rc!r(m(:i!  in  purls  VII.  VIII.  und  IX  to 
"snrviciMs"  with  nigurd  to  llu;  llnul  ruh!  Ihr  riH|U(!sls 
lor  puvolT  umounis  nusms  criulilors.  ussign(!i!s.  and 
sorvicors. 

Rolorcmco  in  parts  VII.  VIII.  and  IX  to 
“sorvicors"  with  rogard  to  tho  final  rnlos  lor 
adjuslahlo-rato  morigagos  moans  crodilors. 
assignoos.  and  sorvicors. 


communities  for  their  j)rofital)ilitv,  offer 
it  range  of  products  ami  services  in  both 
deposits  and  loans,  are  known  for  a 
"relationship”  model  thtit  depends  on 
repeat  husine.ss  to  obtain  more  dtiposits 
;md  extend  more  loans,  and  could  suffer 
significant  harm  to  the  business  from 
any  major  failure  to  treat  cu.stomers 
properly  hecau.se  they  are  particularly 
vulnerable  to  “word  of  mouth.”  The.se 
small  .servicers  generally  maintain 
"high-touch.”  customer-centric 
customer  service  models.  They  al.so 
generally  service  only  loans  they  either 
originated  or  hold  on  portfolio. 

\Vhere  small  .servicers  already  have 
incentives  to  provide  high  levels  of 
customer  contact  and  information,  the 
Bureau  believes  that  the  circum.stances 
wiirrant  exemj)ting  those  servicers  from 
complying  with  certain  j)rovision.s.  For 
community  banks  and  credit  unions  in 
particular,  affirmative  communications 
with  consumers  help  them  (and  their 
affiliiites)  to  ensure  loan  performance, 
market  other  consumer  financial 
products  and  services  to  the  customers 
for  whom  they  service  mortgages  anil 
have  a  relationship,  and  protect  their 
reputations  in  their  local 
communities.'-*^  Because  the.se  servicers 
generally  have  a  long-term  riilationshij) 
with  their  customers,  their  incentives 
with  regard  to  charging  fees  and  other 
.servicing  ])ractices  tend  to  be  more 
aligned  with  consumer  interests.  At  the 
same  time,  consumers  generallv  have 
easy  acce.ss  to  these  .small  comnumity- 
bitsed  .servicers  to  obtain  any 
information  they  desire. 

'fhe  Bureau  believes  that  these  two 
conditions  are  neces.sarv  to  warrant  a 
possible  exemption  from  a  provision  of 
the  rule — that  is.  that  an  exemption  may 
be  aj)j)ropriate  only  for  servicers  that 
.service  a  relatively  small  number  of 
loans  and  either  own  or  originated  the 
loans  they  service.  Larger  servicers  are 
likely  to  be  much  more  reliant  on,  and 
sophisticated  u.sers  of,  computer 
technology  in  order  to  manage  their 
operations  efficiently.  In  such 
situations,  compliance  is  likely  to  be 
.somewhat  easier  to  accomj)li.sh.  Further, 
larger  ser\’icers  al.so  generally  operate  in 
a  larger  number  of  communities  under 
circumstances  in  which  the  "high 
touch”  model  of  customer  service  is  not 
practical  or  service  many  loans  in  which 
they  do  not  have  as  much  a  stake  in  the 
long-term  performance. 

In  order  to  imjjlement  the  small 
servicer  exemption,  the  Bureiui  defines 
a  small  servicer  to  be  any  servicer  that, 
together  with  any  affiliates,  .services 
.I, (too  or  fewer  mortgages  loans,  all  of 
which  the  servii:er  or  affiliates 


I’inlo  I’lipor.  at  8. 
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originated  or  own. The  definition 
incorporates  the  recpiireinent  that  the 
servicer  or  affiliates  originated  or  own 
the  loans  Ixicause.  as  explained  above, 
the  Bim;au  believes  that  this  is  a  key 
indicator  of  .servicers  that  generally  have 
inc(!ntives  to  ])rovide  high  hnels  of 
customer  contact  and  information.  To 
(Uwelop  the  loan  count  thnishold.  the 
Hnreau  computed  loan  counts  for 
insured  dej)ositorv  institutions  using 
data  on  aggr(;gate  un|)aid  ])rincipal 
balance  and  a  measure  the  Bureau 
derived  for  the  average  loan  unpaid 
])rinci])al  balance  at  insured 
depositories. The  Bureau’s 
methodologv  takes  into  account  the  fact 
that  servicers  that  .service  smaller 
numbers  of  loans  also  tend  to  .servic:e 
loans  with  smaller  unpaid  princi])al 
balances.  For  exami)le,  the  Bureau  finds 
that  the  average  unpaid  principal 
balance  on  mortgage  loans  at  insured 
d(;j)ositories  and  credit  unions  is  about 
.SKiO.DOO.  but  it  is  only  about  SMO.OOO  at 
insured  depositories  and  credit  unions 
with  under  SI  billion  in  assets. 

Tbe  Bureau  believes  that  the  .'i.OOO 
mortgage  loan  threshold  further 
idcmtifies  the  grouj)  of  .servicers  that 
make  loans  only  or  largcdv  in  their  local 
conmumiti(;s  or  more  gtmerallv  have 
incentives  to  ])rovid(!  high  hnels  of 
customer  contact  and  information.  The 
Bnniau  also  believ(;.s.  in  light  of  the 
available  data,  that  no  other  threshold  is 
superior  in  balancing  ])otential  over¬ 
inclusion  and  under-inclusion.  With  the 
threshold  set  at  .'i.OOO  loans,  the  Bureau 
estimates  that  over  ‘)H%  of  insunul 
de|)ositorie.s  and  credit  unions  with 
under  S2  billion  in  as.sets  fall  biauiath 
the  threshold.  In  contrast,  only  29%  of 
such  institutions  with  over  S2  billion  in 
assets  fall  beneath  the  threshold  and 
only  11%  of  such  in.stitutions  with  over 
.SIO  billion  in  a.ssets  do  so.  Further,  over 


."i.OllO-loiin  tlinisliold  riillccts  llie  puiposi^s 
1)1  llu!  oxiMiiplioi)  tlial  till!  nilo  t!stal)lislu!s  for  tliasi! 
sarvicors  and  tlu!  sirucluiv  ol  llu;  in<)i  l};a<;i!  s(!i  vi(:inf> 
industry.  Tliu  Biiriiau's  ilioicu  nl  .^.OOt)  in  loans 
sorvicod  lor  purposos  ol  l<o<>ulation  /,  docs  not 
imply  that  a  tlin^shoid  ol  lliat  type  or  o!  that 
ina};nitudc  would  he  an  afipropriate  wav  to 
distinguish  small  linns  lor  other  purposes  or  in 
other  industries. 

'^''(iredit  Unions  report  the  numher  and  a^re^ate 
halance  ol  mort^a^es  held  in  ))ortrolio  on  their  Uall 
Report.  Using  the.se  reports  the  Bureau  calcidated 
the  average  unpaid  principal  halance  f)t  portfolio 
mortgages  hy  .State  for  credit  unions  with  less  than 
.SI  hillion  in  assets  and  applied  the  .State  specific 
figures  to  hanks  and  thrifts  under  .SIO  hillion  in 
assets.  I'or  hanks  and  thrifts  with  over  SIO  hillion 
in  assets,  the  Bureau  relied  on  the  (X)(i  Mortgage 
Metrics  Report,  which  showed  an  average  unpaid 
principal  halance  estimate  of  .S17i).000.  l■■or 
secairitized  loans,  the  Bureau  relied  on  the  MIF.-X's 
Home  Loan  I’erformance  database,  which  provides 
data  hy  size  of  securitized  loan  hook:  this  vielded 
average  unpaid  principal  halances  ranging  from 
$141,000  to  .SIHO.OOO. 


99..')%  of  iiisuntd  (lopo.sitorius  and 
credit  unions  that  moot  tho  tniditioual 
tlintshold  for  it  community  b:mk — SI 
billion  ill  iissot.s — lall  bttiioiith  tho 
throshold.'^’"  'riu;  Buroau  ttstiimittts 
Ihoro  aro  tibout  lit)  million  clo.sod-ond 
mortg.igo  loans  ovonill,  with  .tbout  .'5.7 
million  sorvicod  by  iusurod  dopositorios 
;iml  critdit  unions  th;it  (ptalify  for  tlu; 
oxcnnjition. 

Tilt;  Bnro.iu  boliovos  that  tho  itisnntd 
dopositorios  and  crodit  utiions  that  fall 
bolow  tlio  .').()()()  locin  throshold  cotisist 
ovttrwhohningly  of  ontitios  tlnit  niako 
loiuis  in  thoir  local  commnnitios  itnd 
hiivo  incontivos  to  provide  high  levels  of 
enstomor  contact  and  information. 
Ihirthor.  while  some  such  ontitios  may 
service  more  than  .'l.OOO  loans,  tho 
Bnroan  holiovos  thiit  rolativolv  low  do. 
so  expanding  tho  loan  count  above 
.'l.lKtO  is  more  likely  to  include  ontitios 
that  use  a  diffonmt  .servicing  model.  If 
tho  loan  count  throshold  wore  sot  at 
lO.OOt)  mortgage  loans,  for  example, 
over  99. .')'/()  of  insured  dejjositories  aud 
credit  unions  with  under  $2  hillion  in 
a.ssets  wonld  fall  beneath  tlie  threshold. 
However,  .'50%  of  insured  depositories 
with  over  S2  billion  in  a.ssets  and  20% 
oftho.se  with  oven'  .SlO  billion  in  as.sets 
would  fall  beneath  the  thnjshold.  Tlu; 
ifnrean  recognizfis  that  .some  of  th(!.se 
servicers  may  not  tiualifv  as  small 
servicers  because  some  mav  not  own  or 
have  originateni  all  of  the  loans  they 
service.  However,  the  Bureau  believes 
that  these  figures  give  a  fair 
reiiresentation  of  the  types  of  .servicers 
that  would  (lualify  as  small  servicens 
given  till!  respective  thresholds. 


'■’"'rlu!  Bureau  notes,  however,  that  the  l•'^l(; 
ri!cently  relea.sed  a  new  set  of  empirical  criteria  for 
identifving  communit v  hanks  in  which  some  hanks 
with  under  SI  hillion  in  a.ssets  are  excluded  and 
some  hanks  with  over  .SI  hillion  in  assets  iue 
included.  .S'ee  Fed.  Deposit  Ins.  (ioi  p..  I-'DIC 
(Aiinmunity  liankini’  Study,  at  I-.S  (Dec.  2(!12). 
uvailtihiu  (it  http:/ /w  n  n  .lilic.iiov/rui’ulul ions/ 
ivsouit:os/chi/slu(l\’.IUnd.  The  studv  is  somewhat 
critical  of  using  a  SI  hillion  threshold  to  define 
community  hanks,  as  has  heen  traditional.  The 
Bureau's  rule  eipiates  roughly  to  a  S2  hillion 
thn;.shold  to  the  extent  that  the  rule  covers  of 
insured  depositories  and  credit  unions  with  fewer 
as.sets. 

To  ohtain  estimates  of  loan  counts,  the  Bureau 
aggregated  mortgage  loan  e:ount.s  obtained  or 
derived  from  tlu;  FIIFA  ''Home  Loan  I’erformance" 
data  described  above,  the  Board's  Flow  of  Funds 
.Accounts  of  the  United  .States  (statistical  release 
z.l).  the  data  from  the  credit  union  Oall  Report  and 
the  hank  and  thrift  Hall  Report,  the  HoreLogic 
mortgage  loan  servicing  data  set.  and  the  BBx  data 
.set  from  BlackBox  l.ogic. 

'"■-The  Bureau  believes  that  almost  all  insured 
depositories  and  credit  unions  that  servii:e  .").()IU1  or 
fewer  loans  own  or  originated  those  loans,  lintities 
servicing  loans  they  did  not  originate  and  do  not 
own  most  likelv  view  servicing  as  a  stand-alone  line 
of  business,  and  thev  would  choose  to  service 
suhstantiallv  more  than  S.OOl)  loans  in  order  to 
ohtain  a  profitable  return  on  their  investment  in 
servii:ing.  To  the  extent  the  assinnption  doivs  not 


Till!  Buniiiii  f:onclttd(:.s  tluil  llio  .'5. ODD 
mortgcigu  loiiii  throshold,  coupled  with 
tho  riKpiiromont  to  sorvico  only  loans 
ownod  or  origintitod.  providiis  a 
roasoiicihlo  balanco  botwooii  tho  goiil  of 
including  it  stibstantial  nttmbor  of 
sorvicfii's  thcil  m<iko  loiins  only  or  largi’lv 
in  thoir  lot:al  communitios  or  moro 
gonitrally  htivo  incontivos  to  provido 
high  lovols  of  enstomor  contact  <tnd 
information  and  oxcluding  .sorvicors  thiit 
uso  a  difforont,  loss  pitrsoiuil  husinoss 
model.  Tho  Buroau  furth(!r  btiliovos  thiit 
it  is  apjiropriato  for  a  dofinition  of  small 
sorvicors.  for  purpo.sos  of  an  oxomption 
to  servicing  rules,  to  include  conditions 
specifically  associated  with  tho 
incentives  and  business  model  of 
sorvicors,  such  as  owning  or  originating 
idl  loans.  Then!  is  no  perfect  wiiy, 
however,  to  identify  servicers  that  have 
chosen  a  business  model  in  which  an 
(tssenticil  component  is  providing  high 
levels  of  customer  contact  and 
information.''’-* 

Fiiiidly,  the  Bureau  estimates  that 
there  are  about  18.9  million  closed-end 
mortgage  loans  serviced  by  non- 
depositories.  The  datii  is  not  available 
with  which  to  accuratelv  estimate  the 
number  of  (!xempt  non-dej)ository 
servicers  or  the  number  of  loans  they 
sitrvici!.  However,  the  Bureiin  bttlievtis 
that  the  number  of  loans  serviced  is  a 
snicill  percentage  of  this  total  given  the 
financial  advantages  of  servicing  large 
numbers  of  loans.  The  Bureau  has 
therefori!  deciditd  not  to  distinguish,  in 
the  definition  of  a  small  servicer, 
whether  a  mortgage  servicer  is  an 
insured  depository  or  credit  union  or 
has  some  other  business  form. 

Size  of  the  Small  Servicer  Exemjition  in 
the  Ih’oposed  Rule 

The  Bureau  ])ro])osed  1.000  mortgage 
loans  for  the  threshold  in  the  definition 
of  a  small  servicer.  At  the  time  of  the 
jiropo.sal,  the  Bureau  under.stood  that  a 
significant  iiuinbi!!' of  servicers  that 
maintained  “high  touch”  customer 
service  models  would  have  (pialified  for 


hold,  it  is  moro  likolv  not  to  hold  tor  insiirod 
dopo.silorio.s  and  crodit  unions  sorvicing  moro  than 
.S.DIH)  loans. 

'  ■  'TIu!  Bnroan  rocoivod  commonts  from  two 
crodit  onions  ri!commonding  a  .'i.tlttO  mortgago  loan 
throshold.  Two  hank  trado  ass(K:iations 
rocommondod  a  Itt.itOO  loan  throshold.  ono  hank 
rocommondod  l.a.tlDO.  and  tho  Small  Biisino.ss 
Administration  rocommondod  .I.OIHI  to  lO.OOtl.  Ono 
hank  tradi!  association  rocommondod  that  a  small 
son  icor  shonid  ho  oithor  anv  sorvicor  that  sorvicos 
only  loans  that  it  owns  or  originatod.  without  limit, 
or  any  sorvicor  that  sorvicos  lO.OIK)  loans  or  fowor. 
For  till!  masons  doscrihod  ahovo.  tho  Bnroan 
holiovos  that  tho  5.(ll)t)  loan  count  throshold 
conplod  with  tho  ro(|niromont  that  thosorvit:or 
owns  or  originatod  tho  loans  provido  an  appro|)riato 
dofinition  of  small  sorvicor  for  pnr])osos  of  tho 
oxomption. 


rjt'ArC®-;';  f  <5*  lit* 
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the  proposed  exemption.  Tliis 
underslaiuling  was  based  in  part  on 
(jstimates  of  the  number  of  loans 
servic:ed  by  l)anks.  thrifts  and  credit 
unions  derived  from  data  on  the 
aggregate  unpaid  prin(:i])al  balance  in 
(lall  Reports  and  an  assumed  average 
nn|)aid  prin(;ii)al  balance  on  mortgage 
loans  of  $175.000. ' 

A  numl)er  of  industry  commenters 
])rovided  information  about  the  inpiaid 
principal  balance  on  mortgage  loans  at 
their  institutions  and  indicated  that  the 
av(!rage  unpaid  princi])al  balance  was 
much  smaller.  (Ine  commenter  stated 
that  the  j)rincipal  balance  on  its  loans  at 
origination  was  less  than  half  the 
Bureau's  figure;  for  2011  originations 
the  ])rinci])al  balance  was  $81,000. 
Another  commenter  stated  that  its 
average  loan  amount  was  about  $50,000 
and  that  the  average  mortgage  in  the 
State  of  Oklahoma  mid-2012  was  about 
$100,000.  Yet  another  commenter  stated 
that  the  median  size  of  the  loans  on  its 
portfolio  was  about  $70,000.  One 
commenter  .stated  that  the  Bureau’s 
apj)roach  ])enaliz(!d  servicers  that 
sj)ecialize  in  moderately  ])riced  homes. 
The  Bunian  seriously  considered  these 
comments.  In  respon.se,  the  Bureau 
develo])ed  the  methodology  describ(!d 
above  to  estimate  the  number  of  loans 
servic(!d  by  insured  dei)ositories  and 
cnulit  unions. 

F.  PoteiilidI  Bdndfits  and  Oo.s/s  in 
(A)nsiiinars  and  Qu'ered  Parsons 

1.  Changes  in  the  Format.  Content,  and 
Timing  of  the  Regulation  Z  §  1020.20(c) 
Disclosure  for  Adjustabhi-Rate 
Mortgages 

Under  current  1020.20(c).  a  notice  of 
interest  rate  adjustment  for  variable-rate 
transactions  subject  to  §  1020.19(b)  must 
b(!  mailed  or  delivered  to  consumers 
whose  payments  will  change  as  a  result 
of  an  interest  rate  adjustment  at  lea.st  25, 
but  no  more  than  120,  calendar  days 
b(;fore  a  payment  at  a  new  l(!vel  is  due. 
Creditors  must  also  jjrovide  an  annual 
disclosure  to  consumers  whose  interest 
rate,  but  not  mortgage  ])ayment,  changes 
during  the  year  covered  by  the 
disclosure.  The  final  rule  eliminates  the 
annual  disclosure.  Thus,  the  discussion 
Ixdow  relates  exclusively  to  the 
])ayment  change  disclosure  reciuinul 

'■'•*Tliis  is  llio  unpaid  |)riiu:i|ial  l)alan('.u 

tor  nrst-lion  rosiclonlial  mortgasos  at  llio  lari>(!st 
national  l)anks.  whicli  at  tin;  tiino  ol  tlio  roport 
aoconntod  tor  (iS  [jorcont  otall  outstanding 
morti>a};i!s:  .S'w.'  Ollico  ot  tlin  Oomptrolliir  ot  tlu; 
(airroncy.  OC'CW /or/ "«£’(■  Malrics  lii^porl.  Second 
Qiidi  lar  201 1  (.Snpt,  2011)  ("OC.O  Mortgaf>i!  Metrics 
K(!))orf'),  (iv(iil<il)l(!  at  hllpy'/ivu  w.occ.lraas.i’ov/ 
piildiailians/piihlicalians-hy-lypa/alhvr- 
publicatioiK-ivp()rt!i/m(>rty,aga-im;trics-20  II/ 
mort<’agi:-niatrirs-(i2-2l)I  I  .pdf  . 


unditr  §  1020.20(c).''’''  The  final  rule 
also  changes  the  minimum  time  for 
providing  advance  notice  to  consumers 
from  25  days  to  00  davs  httfon;  the  first 
]):iyment  at  a  new  htvel  is  diu!,  with  an 
accommodation  for  ARMs  with  look- 
biick  periods  of  le.ss  than  45  days 
originatcid  before  )inuiarv  10,  2015.  The 
maximnm  time  for  advance  notice 
remains  the  sanu!:  120  days  prior  to  the 
dm;  date  of  the  first  payment  at  a  new 
level.  The  revi.sed  ^  1020.20(c) 
di.sclosure  also  contains  additional 
content,  as  described  in  ])art  V.  The 
format  and  content  of  the  revi.sed 
§  1020.20(c)  disclosure  closely  tracks 
the  format  and  content  of  the  initial 
intentst  rate  adjustment  disclosure 
under  §  1020.20(d),  discussed  below. 

PotaniidI  hanafits  to  consiiiners. 
Regarding  the  change  in  timing,  the 
Bureau  doits  not  believe  that  the  current 
minimum  of  25  days  provides  sufficient 
time  for  consumers  to  pursue 
meaningful  alternatives  such  as 
refinancing,  home  .sale,  loan 
modification,  forbearance,  or  deed-in- 
li(;u  of  foreclosnri;.  Nor  does  this 
minimum  provide  sufficient  time  for 
con.sumers  to  adjust  household  finances 
to  cover  new  jiayments.  The  Bo.ird’s 
2009  Closed-Fnd  Proposal  st.ited  that 
IlMDA  datit  for  tin;  years  2004  through 
2007  suggested  tlnit  <i  reipiiremenl  to 
provide  ARM  adjustment  di.sclosiires 
00,  rather  tlnm  25.  davs  before  the  first 
payment  at  a  new  level  is  due  woidd 
more  closely  reflects  the  time  needed  for 
consumers  to  refinance  a  loan.''’" 

The  benefits  to  consumers  from  the 
content  of  the  revised  ^  1020.20(c) 
disclosure  are  measured  against  a 
baseline  provided  by  the  current 
§  1020.20(c)  disclosure.  Thus,  the 
benefits  of  the  ride  flow  entirely  from 
changes  to  the  disclosure;  for  tlie  sake 
of  clarity,  however,  the  discussion 
mentions  certain  key  features  of  the 
disclosure  that  are  unchanged.  For 
ipialitative  analysis,  the  revisions  to  the 
5?  1020.20(c)  disclosure  may  he  broadly 
categorized  as  facilitating  (a)  the  choice 
of  an  alternative  to  making  the  new 
jiayment,  including  refinancing;  (h)  the 
budgeting  of  household  resources;  and 
(c)  the  accimmliUion  of  eipiitv  by  certain 
consumers  (i.a.,  those  with  interest-only 
or  negatively-amortizing  payments). 
Individual  items  in  the  di.sclosure  may 
provide  more  than  one  of  these  benefits. 

As  (lisciissiul  ill  paii  V.  Ilu;  Hiii'diiu  lioliovas 
tliiit  tiu!  annual  luiticu  is  cluplicativu  givun  that  thn 
puriodic  stattiinunt  rntpiirntl  liv  t}lt)2l).41  providus 
much  ol  tho  sainu  infonnation.  llius,  oliuiinating 
till!  annual  noticu  niducos  costs  lor  survicors  with 
little  or  no  loss  in  hiiniilits  to  consumers. 

'■•'■A  comment  on  timing  is  discus.sed  below 
under  costs  to  consumers. 


The  benefits  of  the.se  di.sclostires  are 
discussed  further  in  part  V. 

The  current  and  revised  §  l()2(i.2()(c) 
disclosures  both  provide  the  current  and 
upcoming  interest  rate  and  ptiyment 
(not  ;m  estimate)  and  the  date  the  first 
])ayment  at  the  new  rate  is  due.  This 
m;ty  alert  the  consumer  to  a  problem 
with  affordability  and  the  need  to  as.sess 
alternatives.  However,  only  the  revised 
disclosure  provides  notice  of  a 
prepayment  penalty  and  explains  the 
circumstances  under  which  any 
prepayment  |)enaltv  may  he  imposed. 
This  notice  may  he  useful  to  some 
c.onsumers  facing  a  problem  with 
affordability  and  needing  to  assess 
alternatives.  For  example,  the  notice 
may  prompt  a  consumer  who  is  unclear 
about  whether  a  penalty  is  still  in  effect 
to  contact  her  servicer;  a  consumer  must 
know  if  a  penalty  exi.sts  and  (if  so)  the 
amount  to  properly  assess  alternatives 
that  reipiire  paying  off  the  existing  loan. 

In  addition,  the  disclosure  of  the 
persistent  features  of  the  loan  facilitates 
consumer  evaluation  of  the  longer-term 
benefits  of  the  loan  compared  to 
alternatives.  For  instance,  the  revised 
disclosure  includes  an  explanation  of 
how  the  new  interest  nite  and  payment 
lire  determined,  including  the  ind(;x  or 
formuhi  used  and  any  adjustment  to  the 
index  such  as  any  margin  iidded.  The 
revi,s(;d  di.sclosure  ;dso  states  any  limits 
on  the  interest  rate  or  ])ayment  increase 
iit  each  adjustment  and  over  the  life  of 
the  loiin  and  the  earliest  date  at  which 
ciny  foregone  interest  incr(;iise  could  he 
applied.  In  contrast,  the  current 
§  l()2(i.2()(c)  di.sclosure  jirovides  only 
the  index  value  without  any  explanation 
and  does  not  provide  information  about 
limits  on  interest  rate  or  payment 
increases.  'I'he  additional  information 
facilitates  comparisons  with  alternative 
loans  and  any  reevaluation  of  the 
consumer's  housing  finance  decisions 
and  comparisons  with  alternative 
financing  ojitions.  All  of  this 
information  is  akso  useful  to  consumers 
for  the  budgeting  of  household 
resources. 

The  revi.sed  §  102().2()(c)  disclosure 
provides  additional  information  to 
consumers  with  interest-only  or 
negatively-amortizing  loiins  that 
addresses  the  accumulation  of  eiputv. 
lu)!'  these  loans,  the  revi.sed  disclosure 
.states  the  amount  of  the  cnrr(;nt  and 
new  jiavment  allocated  to  ])ay  principal, 
interest,  and  taxes  and  insurance  in 
escrow,  as  applicable,  and  information 
on  how  these  ixiyments  will  affect  the 
hedance  of  the  loan.  If  negative 
amortization  will  occur  due  to  the 
interest  rate  adjustment,  the  di.sclosure 
.states  the  payment  re(|uired  to  fully 
amortize  the  loan  at  the  new  interest 
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rale.  The  disclosure  alerts  consumers 
with  the.se  tyiies  ol  loans  to  featunis  that 
Ihsu'  on  (Hjuity  accumulation,  and  it 
provides  this  inlbrmation  at  a  time 
when  these  consumers  may  Ih! 
evaluating  their  mortgage  terms  and 
considering  refinancing.  In  contrast,  the 
current  §  1()2(). 20(c)  di.sclosnres  provide 
onlv  the  loan  halanci;  and  information 
about  the  jjayment  retininul  to  fully 
amortize  the  loan  at  the  new  interest 
rat(!  if  the  interest  rate  adjnstment 
caused  tin;  negative  amortization. 

As  discn.ssed  in  part  V.  the  llnrean 
recognizes  that  the  benefit  to  consumers 
of  information  in  a  particular  disclosure 
may  he  attenuated  to  the  extent  that  the 
.same  information  is  available  in  other 
(lisclosnnis  that  are  provided  at  the 
.same  (or  nearly  the  same)  time.'-'’'  In 
particular,  the  periodic  statement  will 
j)rovide  consnnnn  s  with  some  of  the 
.same  information  as  that  in  the  revised 
§  l()2(i.2()(c)  disclosure.  However,  the 
differences  in  the  timing  of  the  two 
disclosures  makes  the  periodic 
statement  le.ss  useful  than  the  revised 
§  l()2(i.2()(c)  disclosure  for  facilitating 
comparisons  between  the  current  and 
new  pavment  h(!fore  the  new  pavment  is 
due.  .Similarly,  while  the  periodic 
.statement  pre.sents  the  new  payment 
diH!  and  the  amount  paid  the  previous 
month,  it  do(!.s  not  compare  the  two  as 
explicitly  as  the  revis(ul  §  l()2l).2()(c) 
disclosure  does.  Finally,  since  the 
nn  ised  1()2li.2()(c)  di.sclosnre  is 
j)rovided  only  if  the  payment  changes, 
the  benefit  to  consumers  from  receiving 
im])ortant  information  on  both 
disclosures  is  likelv  greater  than  the 
hmiefit  of  receiving  this  information 
only  on  the  j)eriodic  statement 
disclosure.'"’" 

'I'he  Bureau  is  akso  pre.scrihing 
formatting  reciuinmients  for  the 
§  102().2()(c)  disclosure.  As  discn.ssed 
above,  these  recjuirements  benefit 
consumers  by  facilitating  consumer 
understanding  of  the  information  in  the 
disclosures.  The  llnal  rule  ])rovide.s  that 
the  disclosunis  must  be  provided  in  the 
form  of  a  table  and  in  the  same  order  as. 
and  with  headings  and  format 
substantially  similar  to.  certain  model 
forms  provided  with  the  final  rule.  The 
Bureau's  testing  of  certain  information 
in  the  §  1()2(i.2()(d)  notice  (that  is  the 
same  as  certain  information  in  the 

ISiiniiiti  ixicfiivcti  coiiiiiKHits  Imin  iniliisirv 
lliiil  iilsd  iniido  tills  |)(iiiil. 

''■•'OlCmirsi!.  ii  ciinsiinuir  wlui  rcicdivos  lliii 
pniscriliiKi  1  i)2(i.2()((:)  disclosure  niiiv  derive  little 
iidditioiud  iHuielit  from  sluiilly  thenialter  receiving 
some  of  the  same  information  on  the  periodic 
statement  disclosure.  Then!  would,  however,  likeh 
he  little  r:ost  savin}*  for  s(!rvit:ers  in  not  haviii}*  to 
provide!  till!  information  on  tlu!  periodic  stalem(!nl 
disclosure!  that  alsei  appesirs  ein  the  ^  ll)2li.2()(e:) 
elisedeisure!  feir  just  eiiu!  eir  twei  memths. 


l()2().2()(c)  notice)  showed  that  tin; 
participants  rttadily  uuder.stood  the 
information  iti  the  notice  wbeti  the 
terms  <md  calctthitions  wert!  jtrtisented 
in  the  logical  ordtu'  cotitaitnui  in  the 
tnodel  forms.  While  there  is  no  formula 
for  prodttcitig  the  idtxil  di.sclosttre.  llie 
Buntau  httlieves  that  disclosures  llnit 
satisfy  the  prtiscribtul  fortnatlitig 
riHiuiremetits  likelv  jtrovidt;  greater 
benefits  to  consitmers  than  disclosures 
that  do  not  satisfy  these  re(|uirements. 

The  Bureati  also  believes  llnit  there  is 
some  consumer  btaiefit  in  hiirmonizing 
the  1028. 20(c)  ;m(i  (d)  notices,  .so  tlnty 
present  similar  information  in  a  similar 
format. 

Although  the  Bureau  does  not  have 
the  (lata  necessary  to  cjuantifv  the 
consumer  btmefits  of  the  revisions  to  the 
§  1020.2()(c)  di.sclosnre  recpiired  by  the 
rule,  the  following  hypotlndical 
illustrates  how  consunuirs  are  likely  to 
benefit  from  the  disclosurtts.""’  'Fhe 
Biirtum  (tstimates  that  approximattdy 
(i.^iO.OOO  adjustable-nite  mortgag(!s  mity 
have  an  interttsl  ratt;  adjustment  in  each 
of  the  next  three  years.  .Snppo.se  that  just 
.I  perctmt  of  the  consumers  with  tbest; 
mortgages  are  sent  the  disclosure  (this 
occurs  only  if  the  paynnait  adjusts)  and. 
becciuse  of  the  change  in  the  timing  from 
21i  days  to  (it)  (lavs  b(!i()re  the  fir.sl 
piiyment  at  a  new  level  is  due.  ndinance 
one  mouth  .sooner.  If  tlntse  cousunnirs 
reduce  their  moulbly  |)ayment  by  .S.'iO, 
then  the  annual  savings  to  consumers 
would  be  over  .$!.(>  million  or  about 
.S2..'5()  per  disclosun!. "" 

The  Bunum  re(;(!ive(l  comments  that 
(jtiestioned  tin;  beiuTits  to  consumers  of 
the  propo.sed  ch;mg(;s  to  the  §  1()2(i.2()(c) 

'''‘‘I'or  a  };(!iu!r:il  discussion  of  disclosuni 
formattiu}*.  disclosuni  liisliu};  and  consumer 
Imndfils.  .see  leamu!  Ho}>ai'tli  K  Kllon  Miin  v. 

l)ist:losiirt‘s  to  Infotm  (.'aiisiimtr 
Fiiutnciiil  Dacisionmiikiiti':  Ij-ssons  Ijuimrd  Fron} 
CJtinsiinirr  T(!Slin>>.  Fed.  Reserve  Hull..  Au*;.  2011.  al 
1  ("HoKarlli  X:  Merry  "). 

"'"One  commenler  sue}>esled  llial  llie  Hureau 
conduct  a  ■■hreakeven'"  analysis,  referrin}*  to  OMH's 
Circular  A— 1  ■’uidance  that  it  issued  in  connection 
with  Fxeentive  Order  121t()(i.  .Section  1022(I))(2)(A) 
re(|uires  the  Hureau  to  consider  the  potential 
henefils  and  costs  to  consumers  and  covered 
persons.  Hy  its  terms,  section  1(122(I))(2)(A)  does  not 
re(|nire  the  Hiiniau  to  ipiantify  the  benefits  and  costs 
of  the  rule:  limit  its  consideration  to  (piantillahle 
benefits  and  costs:  or  determine  whetlier  the 
benefits  outwei}*h  the  costs.  Rather,  the  Hnreau  is 
re(|uired  to  "consider"  the  henefils  and  costs  of  the 
rule.  The  Hureau  believes  that  there  are  multiple 
reasonable  a|iproaches  for  conduclin}*  the 
consideration  called  for  by  Dodd-Frank  Acl  section 
l(l22(h)(2|(A)  and  that  the  approach  it  has  taken  in 
this  anaivsis  is  reasonable  and  that,  parlicularlv  in 
li}!ht  of  the  difficulties  of  reliably  eslimaliii}*  certain 
benefits  and  costs  and  the  Hureau "s  resource 
constraints,  it  has  discretion  to  decline  to  undertake 
additional  or  different  forms  of  anaivsis. 

Althon};h  the  reduction  in  monihh’  pavment 
would  last  for  more  than  one  month,  llu!  benefit 
attrihutahle  to  the  chan}’(!  in  limin<>  of  the 
disclosure  woidd  he  the  one  month  of  .savin}>s. 


iiolici;  both  broiidly  ciiid  in  rospttct  to 
piirticular  changtt.s.  Thu  Buroau 
di.siignuts  with  thoso  as.sits.smtmt.s  of  tho 
viiliK!  of  lh(!  modificatioii.s  to  th(! 

5?  11)28. 20((;)  notico.  Tho  boliof  that  tho 
(.urntut  uotico  i.s  itdoiiualo  may  bo  b.isod 
oil  tho  fact  (ox])laiu(!(l  abovo)  that 
coiisumors  cannot  provido  tho  stiindard 
markot  .signal  that  a  .sorvicor  is 
inadotpiato.  finding  auothor  sorvico 
jirovidor.  .Since  sorvicors  rocoivo 
minimal  consotiuontial  foodbiick  from 
consumors  about  tho  (piality  of  sorviciug 
disclosuros.  thoy  have  littlo  iucoutivo  to 
incur  tho  costs  of  rttsoiirching  and 
discovoring  tho  information  consumors 
want  in  tho  paymont  adjnstmont  uotico 
and  tho  ways  to  prosont  this  information 
that  consumors  find  most  u.soful.  Tho 
Buroau  disagroos  with  tho  a.ssortiou  that 
tho  Burottu  failed  to  cite  any  rosoarch 
sujijiorting  th(!  propo.sed  revisions  of  tho 
l()28.2()(c)  notice.  On  tho  contrary,  tho 
propo.sal  noted  that  tho  Buroau  worked 
clo.solv  with  ICiF  Macro  (Macro)  to 
develop  tho  closely  related  4?  1()28.2()((1) 
model  disclosure,  conducted  throe 
rounds  of  consumer  testing,  and  revised 
tho  disclosure  on  tho  basis  of  tho  tost 
results.  Ba.sod  on  this  anecdotal 
(tvidonco  and  tho  Buroan’s  own 
jndgmont  tind  oxjiortiso  iiboul  tho 
marktitplcico  and  consnmor  needs  and 
behavior,  tho  Bnroan  believes  that  the 
bttnefits  to  the  vast  majority  of 
consumers  from  national  servicing 
.stitndards  for  disclosures  jirovided  by 
llu;  rule  are  sub.stantial. 

The  Bureau  did  receive  five 
comments  from  indu.stry  referring  to 
efforts  by  servicers  to  imjirove  consnmer 
disclosures.  One  commenter  discussed 
its  general  commitment  to  provide 
enstomers  with  clear,  sinijile 
information  about  their  loans.  y\nother 
discussed  a  successful  effort  to  improve 
its  interest  rate  adju.stment  disclosure  in 
iin  effort  to  increase  consumer 
awareness,  imjirove  lo.ss  mitigation,  and 
facilitate  early  interventions  when; 
deliiujiiency  could  be  caused  bv  a 
jiayment  incr(;a.se.  This  connn(;nt(;r  said 
it  Jirovided  simple,  low-tech  forms  but 
with  a  longer  notice  jieriod  and 
iichieved  significant  results  and 
resjionse  rates.  One  commenter  from  a 
credit  union  described  an  effort  to 
jirovide  earlier  rate  adjustment 
disclosures  to  members  so  they  would 
have  more  time  to  nuike  d(;cisi(ins  about 
obtaining  a  new  loan  or  continuing  with 
their  current  one.  The  initial  attenijit  at 
this  (;uhanc(;m(;nt  was  difficult  and  the 
counneuter  had  to  add  a  staff  member  to 
manage  the  jiroject,  but  after  some 
iidjustnuints  to  the  timing  of  the 
disclosures  the  enhancement  seems  to 
have  been  successful.  A  fourth  industry 
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commenter  ro(iu(!stod  permission  to 
continue  to  use  its  “consumer-tested 
and  ap})reciated’’  ])(!riodic  l)illing 
.slateimmt.  A  til’lh  industry  commenter 
argued  against  including  delinciiiency 
intbrmatif)!!  in  tlie  periodic  statement 
since,  in  the  commenter’s  (!xperience, 
this  inrormation  was  more  effective  in 
collection  lettm's. 

The  Ihinxui  r(H:ognizes  that  certain 
servicers  have  exi)erimented  with 
improving  their  disclosures.  However, 
this  work  does  not  appear  to  he 
widespnxid;  as  noted,  the  Hunum 
received  only  a  small  numher  of 
comments  ahout  (dforts  to  improve 
disclosures.  The  Bureau  recognizes  that 
servicers  have  an  incentive  to  keej) 
collection  costs  low  and  therefor  to 
make  sure  consumers  know  the 
])ayment  due  in  each  period,  the  date 
the  ])ayment  is  due,  and  where  to  .send 
it.  Servicers  also  have  some  incentive  to 
limit  customer  incpuries,  and  they  may 
therefore  provide  .some  additional 
information  that  consumers  want.  Some 
consumers  receive  disclosures, 
however,  given  the  market  failure 
descrilMul  above,  the  Bureau  does  not 
ludieve  that  the  aforementioned 
incentives  are  snfficaent  to  generati; 
t)(!tter  disclosures  that  would  benefit 
consumers. 

Potential  costs  to  consiiniors.  As 
explained  further  in  the  discussion  of 
co.sts  to  covered  per.sons,  the  cost  to 
covered  persons  is  expected  to  he  ahout 
83  cents  per  disclosure.  This  e.stimate 
takes  into  account  both  one-time 
additional  co.sts  (amortized  over  five 
years)  and  additional  annual  production 
and  di.strihution  ciosts."'^ 

(liven  the  small  additional  co.st  per 
disclosure,  the  Bureau  believes  that  this 
co.st  will  not  he  passed  on  to  consumers 
in  the  form  of  increased  fees  or  charges. 
Servicers  may  in  general  atteinjit  to  shift 
a  co.st  increa.se  onto  others,  such  as 
creditors,  who  may  in  turn  attem])t  to 
])a.s.s  on  such  costs  to  consumers,  so 
consumers  may  ultimately  hear  ])art  of 
a  cost  increa.se  that  falls  nominallv  on 
servicers.  For  the  prescribed 
§  l()2(i.2()(c)  disclosun;.  however,  the 
costs  to  he  shifted  are  very  small,  'riuis, 
the  disclosure  is  not  likely  to  cause  anv 
material  co.st  increase  on  consumers. 

An  industrv  association  commented 
that  the  change  in  the  timing  of  the 
ARM  di.sclosure  would  increase  the 
pricing  of  ARMs.  As  one  industry 


"‘-In  thisiiiul  siil)S(!(|iii!nl  nuinnriciil  (tisciissions. 
“iimorlizing"  an  anuninl  .Sx  ovnr  a  cnriain  minilxM- 
ol  ynars  iiKians  inakinj’  luiuat  pavmnnis  in  aacti  \  i!ai' 
llial  .sum  up  t(i  Sx.  Tlio  liuruau  is  usin';  livn  v(!ars 
txicausu  .S(!(;li()n  1(I22((1)  ol  ttu;  Uo(i(t-Frank  Act 
pixn  idos  Itial  liin  liuruau  stiall  assuss  signilicani 
ruins  adoptnd  bv  IIk?  Human  witliin  live  vnars  ol  Ihn 
nllnclivn  ilalo  oi'ttin  ruin. 


commenter  explained,  committing 
earlier  to  an  interest  rate  to  j)rovide 
consumers  with  earlier  notice  of  the 
new  rate  and  ])ayment  woidd  increase 
interest  rate  risk.  While  the  Bureau 
agr(!es  with  this  point  in  general,  the 
Bureau  di.sagujes  with  the  relevance  of 
the  ])oint  in  this  instance.  First,  as 
discus.sed  in  jjart  V,  the  Bureau  believes 
that  the  majoritv  of  ARMs  already 
commit  to  an  intiuest  rate  early  enough 
to  ])rovide  consumers  with  the  earlier 
notice.  Thus,  the  retjuirennent  for 
earlier  notice  would  not,  in  fact,  require 
an  earlier  commitment  to  the  interest 
rate  for  the  majority  of  ARMs.  Sticond, 
as  also  discussed  in  j)art  Y.  the  Bureau 
believes  it  is  unlikely  that,  for  the 
minority  of  ARM  products  with  a  look- 
hack  period  of  less  than  4.'5  days,  the 
adjustment  to  a  slightly  longer  look-hack 
period  will  meaningfully  impact  the 
manner  in  which  the  jjroduct  is  priced. 
The  slight  increase  in  the  period  is  not 
a  sufficiently  long  enough  time  for  a 
material  change  in  intere.st  rates  except 
in  the  most  unusual  circumstances. 

As  notetl  above,  the  final  rule  adds 
commentary  to  exj)lain  that  .servicers 
hav(!  the  flexibility  to  modifv  tin; 
disclosures  to  accommodate  certain 
situations  and  consumer  credit 
tran.sactions  not  addnxssed  by  the  model 
forms.  .Still,  servicers  must  present  the 
nupured  information  in  a  format 
substantially  similar  to  the  format  of  the 
prescribed  model  forms.  'I’lie  Bureau 
recognizes  the  po.ssihility  that 
constraints  on  the  way  servicers  present 
information  to  consumers  may  prohibit 
the  use  of  more  effective  forms  that 
servicers  are  using  or  may  develop.  The 
constraints  would  then  impo.se  a  cost  on 
consumers. 

The  Bureau  does  not  believe  the.se 
co.sts  are  substantial.  As  discu.ssed 
above,  very  few  commenters  described 
efforts  to  test  and  develop  .suj)erior 
disclosures.  Nor  does  the  Bureau  believe 
that  servicers’  cairrent  disclosures 
generally  are  .suj)erior  to  the  j)re.scrihed 
disclosure,  and  the  Bureau  is  unaware 
of  general  efforts  by  servicers  to  develop 
interest  rate  adjustment  notices  that 
provide  the  benefits  to  consumers  of  the 
prescribed  model  forms.  The  Bureau 
worked  closely  with  Macro  to  develop 
the  closely  ndated  §  l()2(i.2()(d)  model 
disclosure,  conducted  tlinu;  rounds  of 
consumer  testing,  and  revised  the 
di.sclosun!  on  the  basis  of  tin;  te.st 


"■'Any  ARM  wilti  n  4.'j  (t:iv  (or  lon^nr)  t()ok-t);H;k 
porioil  could  comply  with  llu;  rcciiiircmonl  to 
provide  ciirlicr  nolit:i!.  In  21)1  1.  approxiniiitcly  111"" 
ol  new  lioine-purchiise  loans  wen;  ARMs  and  most 
liad  loan  contracts  with  4.')-dav  look-back  jieriods. 
Approxiinalelv  KH'li)  ol  liie  ARMs  j’liaranteed  bv 
l‘'annie  Mae  and  Koiddit!  Mac  bav(!  4.'i-dav  look-back 
pi!riods. 


results.  Based  on  this  anecdotal 
information,  the  comment  letters,  and 
the  Bureau’s  own  expertise  in  disclosure 
and  consumer  behavior,  the  Bureau 
believes  that  the  risk  of  jirecl tiding 
.servicers  from  using  di.sclosures  that 
might  provide  greater  benefits  to  their 
customers  is  relatively  small. 

As  discu.ssed  above,  some  consumers 
have  iidjustahle-rate  mortgages  with 
look-hack  jieriods  shorter  than  4.'i  days. 
For  example,  FHA  and  VA  ARMs  often 
have  look-hack  periods  of  l.'i  or  30  days. 
Servicers  that  handle  such  ARMs 
contractually  will  not  he  able  to  comply 
with  the  retjuirement  to  juovide  the 
§  102().2()(c)  di.sclosure  between  00  and 
120  days  before  the  first  payment  at  a 
new  level  is  due.  Accordingly,  the 
Bureau  is  gramlfathering  the.se  existing 
ARMs.  if  originated  before  January  10, 
201.').  doing  forward,  however,  ARMs 
imi.st  he  structured  to  permit 
comjiliance  with  the  ))re.scrihed  00-  to 
120-day  timeframe. 

It  is  possible  that  ARMs  with  look- 
hack  periods  shorter  than  4.')  days  may 
have  certain  cost  advantages  to  servicers 
or  investors  in  certain  interest  rate 
environments  (e.g..  when  rates  are  rising 
(juickly).  In  such  environments, 
competition  iunong  .servicers  for 
servicing  rights  may  translate  the  cost 
advantage  into  a  benefit  to  originators 
and  consumers;  cind,  in  that  event,  the 
re(|uired  00-  to  120-d<iy  timefnune  mav 
impose  a  cost  on  consumers  by  making 
mortgages  with  such  shorter  look-hack 
periods  unavailable.  The  Bureau 
believes  that  because  very  few 
cousiuners  have  such  ARMs.  verv  few 
cousumers  would  experience  such 
co.sts. 

Potential  benefits  to  covered  persons. 
The  Bureau  has  carefully  considered 
whether  there  are  any  significant 
benefits  to  covered  persons  from  this 
provision.  The  Bureau  has  determined 
that  there  are  not. 

Potential  costs  to  covered  persons. 

The  modifications  to  the  ^  1020.20(c) 
disclosure  will  residt  in  certain 
compliance  costs  to  covered  |)ersons. 
Based  on  discu.ssions  with  servicers  and 
software  vendors,  the  Bureau  believes 
that,  in  general,  .servicers  of  all  sizes 
will  incur  minimal  one-time  costs  to 
learn  ahout  the  final  rule.  'I’hey  will 
generally  use  vendors  for  one-time 
.software  and  IT  upgrades  and  for 
producing  the  di.sclosure.  The  revised 
disclosure  provides  to  consumers 
information  that  is  not  currently 
disclo.sed  to  them,  including 
information  that  is  specific  to  each  loan. 
Servicers  (or  their  vendors)  may  not 
have  ready  access  to  all  of  this 
additional  loan-level  information;  for 
example,  if  some  of  this  additional 
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information  is  stored  in  a  database  that 
is  not  regularly  accessed  by  systems  that 
j)roduce  the  current  disclosures. 

The  Bureau  believes  that  under 
existing  vendor  contracts,  large-  and 
medium-sized  .servicers  may  not  he 
charged  for  the  upgrades  hut  will  he 
chai-ged  for  producing  and  then 
distributing  (/.e..  mailing  or 
electronically  providing)  the  disclosure. 
Vendors  will  likely  pass  along  all  of 
the.se  costs  to  small  .servic(!rs."‘^ 
However,  whim  most  servicers 
simultaneously  ni!(;d  an  upgrade,  the 
one-time  cost  is  mitigated  by  the  fact 
that  the  costs  of  a  single  vendor  mav  he 
.sj)read  among  a  large  mnnher  of 
.servicers."*'* 

Extra|)olating  from  FHf’A  data,  the 
Bureau  estimates  that  approximatelv 
(>3‘).()()0  adjustable-rate  mortgages  will 
have  an  interest  rate  adjustment  in  each 
of  the  next  three  years.  "*'■  T.onsumers 
with  these  mortgages  will  receive  the 
revised  ^  l()2h.2()(c)  di.sclosure. 
however,  only  if  the  interest  rate  and 
payment  adju.sts:  thus,  this  figure  is 
mo.st  likely  an  overestimate  of  the 
mnnher  of  consumers  that  would 
receive  the  revised  §  l()2(i.2()(c).  The 
Buriian  hidieves  there  are  essentially  no 
distribution  costs  attributable  to  the 
rule.  In  the  ah.sence  of  the  rule,  servicers 
would  nonetheless  hi;  reipiired  to 
|)rovide  the  current  ??  l()2().2()(c) 

|)ayment  change  disclosure,  and  the 
current  and  rin  ised  payment  change 
disclo.sures  have  essentially  the  same 
mnnher  of  recipients.  The  remaining 
annual  costs  attrihutahle  to  the  rule  are 
jnoduction  costs  a.ssociated  with  the 
additional  content  and  formatting. 

Based  on  discn.ssions  with  industry,  the 
Bureau  believes  the  annual  production 
costs  pa.ssed  along  to  .servicers  would  he 
about  .Si  28.000  (20  cents  i)roduction 
cost  per  disclosure).  Finally,  based  on 
di.scussions  with  industry  and 


"■■'III  discussions  sucli  as  this  ol Costs  to  covered 
jiersons.  "small  sen  icers"  are  siu  vicers  that  meet 
the  size  standard  lor  that  hnsiness  estahlished  hy 
the  .Small  Hnsiness  .Administration.  Hanks,  thrills, 
and  creiiil  unions  that  service!  mortgage  loans  mnsi 
have  $17.'>  million  or  less  in  assets  and  other 
.servicers  must  have  S7  million  or  less  in  average 
annual  n!C(!i|)ls. 

"•'•This  anaivsis  considers  the  Ix^nelils.  costs,  and 
im|iacls  ot disclosure's  assuming  that  all  sea  vieaers 
use!  vemdeirs  leir  this  piirpeise!.  The;  Hnresin  heelieivees 
thill  virinallv  all  .sierviiaers.  rirgarilless  otsize.  use; 
venelors  tor  disideisnres. 

"•‘•^•'or  these!  i!slimiiles.  Ihi!  Hnrisin  nsi!il  the!  Home! 
Loan  l’e!rtormania!  liiila  Irom  thi!  I-'IIKA.  Home  Loan 
l’i!rlormani:i!  is  a  snpi!rvisorv  loan-li!Vi!l  datahase!  ol 
all  guariinli!i!d  l•'ilnnil!  Mai!  ami  l‘'re!ddii!  Mac 
moi1giigi!s.  It  ini:lnili!s  i:harai:te!rislii:s  id  the!  loiins  at 
origination  iinil  lhi!n  a  e|narli!rly  limii-siiriees  ol 
pi!rtormani:e!  Ihronghont  ihi!  lili!  ol  the!  loan. 

"•^  l•'nrlhl!rmeln!.  hv  e!liminaling  Ihi!  annual 
1$  I(l2().20(i:)  ilisilosnn!.  Ihi!  rule!  rixincies  laalain 
proilncilion  anil  disirilnilion  costs  rehitive  to  the 
ha.seline. 


cxtnipolaling  from  FHFA  data,  the 
Burciin  estimates  the  one-time  cost  of 
modifying  the  exi.sting  §  l(}2(i.2()(c) 
di.sclosure  for  all  12,()l)()  servicers  to  he 
about  .S2  million.  Amortizing  the  one¬ 
time  cost  over  five  years  and  combining 
it  with  the  annual  cost  givits  an 
aggregate  annual  cost  ofiihout 
.S.')28. ()()().  "*"  Thus,  the  cost  of  the 
modifications  is  .S42  iinnually  jter 
servicer  or  83  cents  ])er  disclosure. 

()fthe.S2  million  just  described,  about 
Si  .85  million  is  the  one-time  costs  for 
small  servicers  of  revising  the  existing 
di.sclosure.  Amortizing  this  cost  over 
five  years  reijuiresa  payment  of  ,$41  hy 
each  small  serx’icer  in  etich  of  five  vears. 
The  Buritau  is  not  aware  of  any 
rejiresentative  and  reasonably 
obtainable  data  on  the  prevalence  of 
ARMs  in  the  loan  jKirt  folios  of  small 
servicers,  .so  it  is  not  jtossihle  to 
e.stimate  the  numhitr  of  disclosures  that 
small  servicers  would  produce  each 
year.  'I'lnis.  it  is  not  ])ossihle  to  (|uantify 
the  total  annual  cost  of  the 
modifications  sjtecifically  for  small 
servicers. 

The  Bureau  has  ttiken  a  mnnher  of 
iidditional  steps  to  mitigate  thi;  costs  to 
coxeriul  persons,  including:  Fxemitting 
certain  types  of  loans  where 
iipjtropriate,  such  as  ARMs  with  terms 
of  one  year  or  less;  idiminating  tin; 
reipiirement  that  ;m  annual  notice  he 
sent  when  there  is  no  change  in  nite  and 
payment:  iind  grandfathering  loans  with 
:i  look-h:ick  period  of  less  than  4.5  days 
originated  prior  to  janutiry  10,  201.5;  and 
reipiiring  disclosure  of  the  existence  of 
a  prepayment  penalty  rather  thiin  the 
amount  of  any  i)rej)ayment  penalty.  .See 
the  .section-hv-section  amilv.sis  for 

1020.20(c).' 

One  industry  association  commenter 
ipioted  a  similar  hut  less  detailed 
analysis  in  the  proposiul  rule  anil  stilted 
that  the  Bureau  did  not  adequately 
identify  the  tyiies  of  costs  or  the  amount 
of  those  ciKsts  that  .servicers  will  incur. 

In  response,  the  Bureau  has  ])rovided 
the  additional  detail  above. 

This  commenter  also  provided  a 
de.scription  of  the  types  of  costs  that 


"■'‘Till!  Hui'i!mi  inakiis  llii!  lolliiwing  as.siimplions, 
liasi!ii  iin  ili.siai.ssions  with  iniliislrv.  All  I2.()()(l 
si!rvii:i!rs  lainiliarizi!  Iliainsalva.s  with  llii!  nili!  Iiir  a 
tula!  i»ni!-linii!  laisl  ol  S7r)l),l)l)().  Approximalolv 
tl.OOO  small  si!rvii:i!i's  (;.if..  sorviiairs  that  mi!iil  tlii! 
.Small  Hiisinoss  Ailmiiiisliation  sizi!  staiiilaril)  uso 
111(1  vonilors.  oach  ol  wliicli  spoiiils  )t()  hours  to 
rovisii  till!  iixisliiig  ilisolosiiri!  anil  aiiollu!r  ill)  hours 
valiiiatiiig  it.  all  at  .S72  pur  hour.  This  givus  an 
aililitional  onu-timu  laisl  or.$l  million.  Tliirlv-onu 
vurv  largi!  .surviuurs  purlorm  Ihusu  tasks  iii-housu. 
ior  an  aililitional  onu-limu  laisl  ol'  $2r)0.(Kl().  This 
givus  total  onu-limu  costs  ol  .$2  million.  Thu 
rumaining  survicurs  havu  contracts  with  vunilors 
iinilur  which  Ihu  vunilor  ah.sorhs  all  onu-limu  costs 
ol  a  ilisclosuru  manilaluil  liv  rugulation. 

"■''S.'i2K.()()()  =  (.<S2.()0(I.0()()/.'))  +  .S12«.()(J(I. 


hiink  servicers  would  incur,  “as  part  of 
engaging  vendors  for  *  *  *  technology- 
related  jirojec.ts.”  According  to  the 
commenter,  a  servicer  undertaking  this 
activity  would  incur  costs  for  project 
identification  and  jilanning,  vendor 
selection  and  due  diligence,  customized 
lirogramming,  adjustments  jirior  to 
launch,  and  costs  for  new  hardware  and 
.software.  The  commenter  jirovided  the 
exanqile  of  a  community  hank  thiit  was 
changing  its  vendor-provided  loan 
processing  software. 

While  the  Bureau  a])])reciates  the 
commenter's  detailed  analysis  of  the 
one-time  costs  associated  with  engaging 
vendors  for  technology-related  projects, 
the  Bureau  does  not  believe  that  the 
revisions  to  the  §  1()20.2{)(c)  payment 
change  disclo.sure  qualify  as  a 
technologv-related  ])roject  on  the  scale 
de.scrihed  by  the  commenter.  For 
servic.ers  that  use  vendors,  changes  to  an 
exi.sting  di.sclosure  will  require  software 
ujnlates  from  the  existing  vendor  and 
some  monitoring  by  the  .servicer.  In 
contrast,  the  commenter  ajijiears  to 
describe  the  selection  of  a  vendor  to 
produce  an  (^ntiwlv  ntnv  loan  ])roce.ssing 
.system.  While  the  loan  jirocessing 
system  must  communicate  accuratelv 
with  the  servicing  svstem.  the 
discussion  and  example  have  no  direct 
connection  to  the  costs  that  would  he 
incurred  hy  a  .servicer  from 
implementing  the  revised  ^  1()20.2()(c) 
disclosures.  The  commenter  informed 
the  Bureau  that  the  vendor  that 
])roduce.s  the  disclosures  for  the 
community  hank  in  the  exanqile  (/.e., 
the  core  provider)  is  different  from  the 
one  providing  the  loan  processing 
system  which  further  indicates  that 
these  two  activities  are  quite  distinct. 

Only  two  comments  ]n'ovided  sjiecific 
estimates  for  costs  a.ssociated  with 
revising  the  §  1020. 20(c)  disclo.sure.  One 
credit  union  commented  that  it  ex])ect.s 
this  disclosure  to  cau.se  an  additional 
annual  expense  of  over  S7.5,000.  One 
industry  association  referenced  a  SI 
million  upfront  co.st  e.stimate  included 
in  a  comment  hy  two  unidentified  large 
servicers  on  an  earlier  ])ropo.sal  hv  the 
Board.  However,  neither  commenter 
jirovided  additional  information 
necessary  for  interpreting  these  figures, 
determining  whether  they  iire  consistent 
with  the  Bureau’s  co.st  anaivsis,  or  using 
them  in  that  analysis.  .Such  additional 
information  would  include  the  number 
of  ARMs  serviced,  how  frequentlv  the 
payments  are  likely  to  adjust,  and 


''"U..S.  (;()ii.siiini!r  l•'in.  I'rol.  Huiii.iu.  Dik;  II)  No. 
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whether  the  servicer  uses  vendors  or 
does  all  work  in-house. 

The  llureau  recognizes  that  certain 
financial  l)enefits  to  consumers  from  the 
revised  §  l()2().2()(c)  disclosure  may 
have  an  a.ssociated  financial  cost  to 
cov(ired  persons.  Servicer  com])en.sation 
is  not  diriictly  tied  to  the  intere.st  rate  on 
a  consumer’s  mortgage,  hut  rather  to  the 
im])aid  princi])al  halance.  Thus,  wlnm  a 
consumer  refinances  a  mortgage  at  a 
lower  interest  rate,  one  servicer  incurs 
a  cost  hut  another  reccnves  a  benefit.  On 
the  other  hand,  if  a  consumer  refinances 
from  an  adjustahle-rate  mortgage  to  a  Iti- 
year  fixed-rate  mortgage,  then  the 
consumer  would  ]jay  off  the  unpaid 
principal  balance  more  quickly  and 
servicer  income  would  fall.  .Servicers 
may  also  receive  nuluced  fee  income 
from  delin(|uent  consumers  (or 
investors)  if  the  notice  helps  consumers 
avoid  delimpiency. 

Finally,  .some  of  the  information 
provided  in  the  revi.sed  §  1  ()2(i.2()(c) 
disclosure  is  also  jirovided  in  the  initial 
interest  rate  adjustment  disclosure 
discussed  below.  I’he  Burcxm  hcdievcw 
that  harmonizing  the  two  disclosures 
mitigatcrs  these  comi)lianc(!  burdens  for 
servicers  and  reduces  the  aggrcigate 
production  costs  to  .scn  vicers. 

2.  New  Initial  Intere.st  Rate  Adju.stment 
Notic:e  for  Adjustable-Rate  Mortgages 

Dodd-Frank  Act  scuition  1418  rcKpures 
.serviccM’s  and  crculitors  to  ])rovide  a  new, 
one-time  disclosure  to  consumers  who 
have  hybrid  ARMs.  The  disclosure 
concerns  the  initial  interest  rate 
adjustment  and,  unlike  the  disclosure  in 
S  1()2(i.2()(c).  is  not  ])rovided  for  intercist 
rate  adjustments  aftcM'  the  first 
adjustment.  The  Dodd-Frank  Act  section 
1418  di.sclosure  must  be  given  eithcjr  (a) 
hcitween  six  and  seven  months  prior  to 
such  initial  Intercast  rate  adjustment  or 
(h)  at  t:onsummation  of  the  mortgage  if 
the  initial  interest  rate  adjustment 
occurs  during  the  first  six  months  after 
consummation.  The  savings  clause  in 
TILA  section  128A(c)  confers  authority 
on  the  Bunxm  to  cixtend  the  notice 
rcupiircanent  to  non-hybrid  ARMs  in 
addition  to  hybrid  ARMs. 

'I’he  final  rule  implemcaits  this 
provision  by  recpuring  that  the 
disclosure  he  ])rovided  at  Icia.st  210,  hut 
not  more  than  240,  days  before;  the  first 
payment  at  the  adju.sted  level  is  due. 

The  Bureau,  relying  iqjon  the  savings 
clause,  is  broadening  the  scope  of  the 
final  rule,  as  pro|)osed,  to  include  ARMs 
that  are  not  hybrid,  ’rhe  di.sclosure 
includes  the  content  requir(;d  by  the 
.statute,  with  modification  to  the 
housing  coun.selor  and  state  housing 
finance  authority  information.  The 
disclosure  includes  certain  additional 


information  not  retiuired  by  the  statute, 
including  notice  of  the  exist(;nce  of  anv 
])r(;])ayment  ])enalty  (hut  not  the 
amount).  Finally,  as  ex])lained  above, 
the  Bureau  conducted  three  rounds  of 
consumer  testing  on  these  disclosures. 
The  di.sclosure  forms  were  r(;vi.sed  after 
(;ach  round  of  te.sting  to  im|)rove  their 
(;ffectivene.ss  with  consumers. 

Poti^ntidl  hvnefits  la  consuniHis. 
Decades  of  research  shows  that 
consumers  make  important  decisions 
about  housing  finance  at  the  initial 
interest  rate  adjustment.  (Consumers 
often  choose  to  pr(;j)ay  at  or  before  the 
initial  interest  rate  adju.stment  and  the 
greater  the  payment  shock,  the  greater 
tin;  likelihood  of  prepayment.  I’hese 
results  hold  for  conventional  ARMs 
originated  in  the  l‘)9()s  as  well  as  for 
suhprime  hybrid  ARMs  (2/28  and  3/27) 
originated  in  the  2()()()s. '7' 

More  controversial  is  the  (juestion  of 
whether  ])ayment  shock  at  the  initial 
Interest  rate  adjustment  causes  default. 
One  published  analysis  of  data  from  the 
20()()s  does  not  find  a  causal 
r(;lationshi])  hetwe(;n  jiavinent  shock  at 
tlu;  initial  interest  rate  adjustment  and 
default.'^-  However,  for  consumers  with 
certain  hybrid  ARMs  originated  in  the 
2()()()s,  a  substantial  number 
experi(;nced  an  increa.se  in  monthly 
payment  of  at  least  i)(;rcent  at  the 
initial  interest  rate  adjustment,  and 
some  re.search  finds  that  the  default  rate 
for  these  loans  was  thr(;e  times  higher 
than  it  would  have  he(;n  if  the  payment 
had  not  changed. 

'File  information  in  the  intere.st  rate 
adjustment  notice  would  provide  a 
numher  of  benefits  to  consumers  with 
closed-end  adju.stahle-rate  mortgages. 
The.se  benefits  may  he  hroadlv 
categorized  as  facilitating  (a)  the  choice 
of  an  alternative  to  making  the  new 
payment,  inchuling  refinancing;  (h)  the 
l)udgeting  of  household  resources;  and 
(c)  the  accumulation  of  equitv  by  certain 
consumers  (/.e.,  those  with  interest-only 
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or  nugativoly-amortizing  pavments). 
Individual  items  in  the  di.sclosuro  may 
provide  more  than  one  of  the.se  hemtfits. 

I’he  final  rule  reiptires  di.sclosure  of 
the  new  interest  nite  and  jiayment — the 
exact  .imoimt,  where  available,  or  an 
estimate,  where  exact  amounts  are 
unavailahle.  Disclosing  an  estimate  of 
the  interest  rate  and  any  new  payment 
at  least  210,  hut  not  more  than  240,  days 
before  the  first  payment  at  the  adjusted 
level  is  due  gives  consumers  a 
significant  amount  of  time  in  which  to 
])ursue  alternatives  to  making  jiayments 
at  the  adju.sted  level.  When  interest  rates 
are  stable,  the  estimate  is  informative 
about  the  future  mortgage  payment,  and 
consumers  benefit  from  being  :tble  to 
plan  future  budgets  or  to  address  a 
problem  with  affordability,  perhajis  by 
refinancing.  The  estimate  is  less 
informative  about  the  future  mortgage 
payment  when  intere.st  rates  are  volatile, 
but  under  any  circumstances,  an 
estimated  payment  that  is  well  above 
the  highe.st  amount  that  the  consumer 
can  afford  alerts  the  consumer  to  a 
]K)tential  problem  and  the  need  to 
gather  additional  information. 

While  some  consumers  with  ARMs 
iniiy  benefit  from  disclosure  of  anv 
potential  new  interest  rate  and  jtayment 
(or  estimates  of  these  amounts)  well 
before  the  first  payment  at  the  iidjusted 
level  is  due.  the  benefits  from  this 
information  are  likely  greatest  when 
provided  prior  to  the  initial  intere.st  rate 
adjustment.  Subsetiuent  interest  rate 
adju.stments  reflect  the  difference 
between  two  fully-indexed  interest  rates 
(/.e.,  interest  rates  that  are  the  sum  of  a 
henchmark  rate  and  a  margin).  In 
contra.st,  the  initial  interest  rate 
adjustment  may  reflect  the  difference 
between  an  interest  rate  that  is  below 
the  fully-indexed  rate  at  the  time  of 
origination  (a  .so-called  “teaser"  or 
"introductory”  rate)  and  a  rate  that  is 
fully-indexed  at  the  time  of  adju.stment. 
For  example,  in  2()()5.  the  tea.ser  rate  on 
subprime  ARMs  with  an  initial  fixed- 
ictte  ))eriod  of  two  or  three  years  w<is  3. .'5 
percentage  points  below  the  fully- 
indexed  rate.'^'*  As  a  result,  mortgages 
originated  in  that  year  faced  a 
])otentially  large  change  in  the  intere.st 
rate  and  payment,  or  “pavment  .shock,” 
at  the  first  adju.stment.  Furthermore, 
consumers  facing  the  initial  intere.st  rate 
adjustment  mav  fail  to  anticijiate  even 
the  ])ossibility  of  a  change  in  jtayment, 
since  this  is  neces.sarily  the  first  time 
since  origination  that  the  payment  could 
change.  Consumers  facing  jtayment 
shock  or  an  unanticipated  change  in 
payment  also  benefit  from  having 
additional  time  to  jilan  future  budgets  or 
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to  address  a  problem  with  afl()r(lal)ility. 
Thus,  consumers  facing  the  initial 
interest  rate  adjustment  may  benefit 
from  the  notice  through  both  the 
information  it  provides  regarding  the 
potentially  new  interest  rate  and 
|)ayment  and  the  additional  time  it 
|)rovides  consumers  to  adapt. 

A  nnmher  of  items  on  the  ilisclosure 
may  help  the  consumer  who  anticipates 
having  j)rohlems  making  the  new 
payment.  In  addition  to  information  on 
the  amount  of  the  new  payment,  the 
di.sclosure  lists  alternatives  to  making 
the  new  payment  and  gives  a  brief 
explanation  of  (iach  alternativic  It 
discloses  if  a  prejiayment  penalty 
aj)j)lie.s.  and  if  so  provides  information 
al)out  when  that  jnepayment  penaltv 
may  he  imposed.  It  provides 
information  on  rate  limits  that  may 
affei:t  future  paynnmt  changes.  It 
provides  the  telephone  nnmher  of  the 
cnnlitor.  assignee,  or  servicer  to  call  if 
the  consumer  anticipates  having 
problems  making  the  new  ])ayment. 
Finallv.  it  gives  contact  information  for 
where  a  consumer  can  acce.ss  certain 
lists  of  homeownership  counselors  and 
.SUFAs.  All  of  this  information  benefits 
a  consumer  who  anticipates  having 
IH'ohlems  with  making  the  new 
paynnmt. 

Finally,  certain  items  on  the 
disclosure  mav  facilitate;  the 
accumulation  of  eeputv  by  consumers 
with  interest -only  or  negatively- 
amortizing  payments.  For  th(;.se 
consumers,  the  disclosure  states  the 
amount  of  both  the  current  and  the 
exj)ected  new  payment  allocated  to 
jn'incipal.  interest,  and  e.scrow.  as 
ajjplicahle.'”'’  The  disclosure  provides 
iuformation  about  how  these  payments 
will  affect  the  loan  balance.  If  negative 
amortization  occurs  as  a  result  of  the 
adjustment,  the  di.sclosun;  must  state 
the  |)ayment  required  to  fullv  amortize 
the  loan  at  tin;  new  inter(;st  rate.  The 
disclosure  alerts  consumers  with  these 
tvj)e.s  of  loans  to  features  that  hear  on 
(xpiity  accumulation,  and  it  ])rovides 
this  information  at  a  time  when  the.se 
consumers  may  he  evaluating  their 
mortgage  terms  and  considering 
refinancing. 

As  di.scussed  above.  §  l()2(i.2(){d) 
includ(;.s  formatting  requirements  for  the 
initial  interest  rate  adjustment  noticx;. 
These;  requirements  h(;nefit  con.sumers 
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by  facilitating  consumer  under.standing 
of  the  information  in  the  disclosures. 
Fxcept  for  the  date  of  the  notice,  the 
final  rule  niipiires  that  the  disclosures 
must  he  jirovided  in  the  form  of  a  tahh; 
and  in  the  same  ordi;r  as.  and  with 
h(;adingsand  format  suhslanlially 
similar  to.  c(;rtain  forms  provided  with 
the  final  rule;.  The  Hureau's  testing 
showed  that  the  consumers  who 
parlici])atc;d  readily  under.stood  the 
information  in  the  notice  when  the 
terms  and  calculations  were  jiriisented 
in  the  grou])ings  and  logical  order 
contained  in  the  model  forms.  While 
there  is  no  formula  for  ])roducing  the 
ideal  disclosure,  the  formatting 
requirements  are  g(;nerally  informed  by 
decailes  of  consumer  testing.  Based  on 
this  anecdotal  evidence  and  the 
Bureau's  own  judgment  and  ex])ertise 
about  the  market])lace  and  consumer 
needs  and  behavior,  the  Buniau  hiilieves 
that  disclosures  that  .satisfy  the 
formatting  re(|uirements  likely  ])rovide 
greater  benefits  to  consumers  than 
disclosures  that  do  not  satisfy  these 
reciuiremenls.' 

The  Bureau  does  not  have  the  data 
necessary  to  (piantifv  the  benefits  of  the 
initial  interest  rate  adju.stm(;nt  notice  to 
consumers.  (Certain  consumers  with 
ARMs  will  he  aware  of  the  u])coming 
initial  int(;rest  rale  adjustment  and  the 
po.ssihility  of  refinancing  or  (if  there  is 
a  |)ayment  adjustment)  considering 
alternatives  to  making  a  new  payment, 
of  needing  to  reallocate  household 
resources  in  light  of  a  n(;w  ])aymenl.  and 
of  reviewing  the  household  halanci; 
sheet  in  light  of  an  interest-onlv  or 
iKigatively-amortizing  loan.  The  Bureau 
is  not  aware  of  data  with  which  it  could 
fully  (piantify  the  value  of  the 
information  in  the  disclosure  to  these 
consumers  or  determine  the  savings  to 
them  in  time  and  other  re.sources  from 
not  having  to  obtain  this  information 
from  other  sourciis.  Furthermore,  there 
are  other  consumers  with  adjustable-rate 
mortgages  who  may  he  uninformed  or 
misinformed  (or  j)erha]).s  forgetful) 
about  the  iqjcoming  initial  interest  rati; 
adjustment  or  the  financial  implications 
of  interest-onlv  and  negativelv- 
amortizing  loans  on  eipiity 
accumulation.  The  Bureau  is  not  aware 
of  data  with  which  it  could  iiuantify  tin; 
benefits  to  these  consumers  of  h(;coming 
better  informed  about  the.se  features  of 
their  mortgages. 

Although  the  Bureau  do(;s  not  have 
the  data  necessary  to  quantify  the 
consumer  h(;nefit.s  of  the  initial  interest 
rate  adjustment  notice,  the  following 


'■‘■Fora  {•oiinral  (li.sciission  of  ilisclosuri; 
lornialling.  (li.sclosur;;  l(;.stin}>.  and  i;(insimu;r 
b(;ii(;rils.  son  Ito^arlli  It  Marry. 


hvpoth(;tical  illustrates  how  consumers 
are  likely  to  h(;ni;fit  from  the 
disclosures.  The  Bureau  estimates  that 
approximately  280. ()()()  adju.stahle-rati; 
mortgag(;s  will  have  an  initial  interest 
rate  adjustm(;nt  in  each  of  tin;  next  three 
y(;ars.  If  the  n(;w  initial  interest  rate 
adjustment  notice  pronqds  just  1 
j)(;rcent  of  the  con.sumers  who  receivi; 
tin;  new  notice  to  r(;finance  six  months 
earlier  than  they  otherwise  would,  and 
th(;y  reduce  their  monthly  mortgage 
|)aynn;nt  by  .S.'iO.  then  the  annual 
savings  to  con.sumers  would  he  over 
.$l.(i  million  i)er  year,  or  about  SB  per 
disclosure. Mon;  generally, 
consumers  may  benefit  whether  interest 
rates  are  rising  or  falling  if  the  consumer 
would  qualify  for  a  mortgage  with  better 
terms  and  the  notice  ])rom])ts  the 
consumer  to  shoj)  for  one  somewhat 
sooner;  however,  the  benefits  are  more 
likely  to  occur  when  interest  rates  are 
rising  since  acting  sooner  would  benefit 
the  most  consumers. 

In  response  to  the  propos(;d  rule,  the 
Bureau  received  general  comments 
asserting  that  exi.sting  interest  rate 
adjustm(;nt  di.sclosures  are  adeijuate.  the 
new  disclosures  would  ])rovide  no 
consumer  benefits,  or  the  new 
disclosures  would  produce  lewer 
benefits  than  costs.  One  industry 
association  commented  that  the  existing 
syst(;m  of  inter(;st  rate  adjustment 
disclosures  provided  "substantial 
notice"  to  con.sumers  and  no  research 
r(;fer(;nced  by  the  Bureau  ])roduced 
evidence  that  the  present  svstem  needed 
im|n’ovenu;nt.  Another  industry 
association  commenter  similarly  .stated 
it  was  not  aware  of  any  deficiencies  in 
the  current  ARM  adjustment  notices, 
and  that  the  Bureau  had  not  provided 
sufficient  explanation  that  dictates 
specific  information  and  formatting 
requirements.  Others  argued  that,  even 
if  consumers  with  hybrid  ARMs  might 
benefit  from  the  initial  inter(;.st  rate 
adjustment  notice,  consumers  with  non- 
hybrid  ARMs  would  receive  at  most 
.small  benefits  that  did  not  justify  the 
costs. 

The  Bureau  notes  that  tin;  statute 
specifically  requires  an  early  notice  of 
the  initial  interest  rate  adjustment.  As 
discussed  above,  the  earlier  notice  may 
benefit  consumers  over  and  above  tlu; 
benefit  of  the  (iO  dav  notice  hecau.se 
many  consumers  may  he  ])articularly 
unlikely  to  antici])ate  the  very  first 
payment  adjustment.  Two  advance 
notices  may  catch  the  attention  of  more 
consumers  than  one. 


'■^  Allluiu‘;h  llu;  r(;<liK:lion  in  moiilhly  piiynu;nl 
would  likoly  last  lor  nioro  than  six  mouths,  llu; 
lu;iu;lil  iiuaiuhi^uously  attrihutahh;  to  tlu;  disclosun; 
would  hi;  tlu;  savings  in  (;a(:h  ol  six  nionlhs. 
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The  Hureaii  did  receive  five 
comments  from  industry  referring  to 
efforts  l)y  servicers  to  im])rove  consumer 
(lisclosunis.  These  comments,  which  are 
ndevant  to  t)oth  ])ro|)os(!(l  §  1()2(i.2()(c) 
and  (d),  and  the  Ihireau’s  response,  are 
discusscid  al)ove  in  the  section-hy- 
.section  analysis  of  l()2(i.2()(c). 

Potential  costs  to  consiiincrs.  As 
(!X])lain(!d  further  in  the  discussion  of 
costs  to  covered  persons,  the  cost  to 
covered  ijersons  is  ex])ected  to  lie  al)out 
$2.87  cents  per  disclosure.  Tliis  estimate 
takes  into  account  both  one-time 
additional  costs  (amortized  ov(!r  five 
years)  and  additional  annual  production 
and  distrihution  costs. 

(uven  the  moderate  cost  per 
disclosure  and  the  fact  it  is  given  just 
once  over  the  life  of  the  loan,  the  Bureau 
believes  that  consumers  would  see  at 
mo.st  a  minimal  increase  in  fees  or 
charges.  Servicers  may  in  geiunal 
attemjjt  to  shift  a  cost  increase  onto 
others  and  consumers  may  ultimately 
hear  ])art  of  an  increase  that  falls 
nominally  on  .servic;er.s.  l'’or  the  initial 
intenist  rate  adju.stment  notice, 
however,  the  costs  to  he  shiftcul  are 
small.  Furth(!rmore,  even  if  servicers  did 
attemi)t  to  shift  the  costs,  it  is  not  clear 
that  consumers  wouhl  hear  them. 
(Consider,  for  examj)le.  sca  vicers  who 
hid  for  servicing  rights  on  mortgages 
originated  by  others.  Tim  additional 
costs  associated  with  ])roviding  the 
initial  rate  adju.stment  notice  may  cau.se 
servicers  to  hid  less  aggressivedy  for 
certain  servicing  rights.  In  that  event, 
lenders  or  investors  may  hear  some  of 
the  cost.  SfM'vicers  may  also  attempt  to 
obtain  higher  compensation  for 
servicing  from  creditors.  Creditors  may 
re.sj)ond  by  attempting  to  increa.se  fees 
or  charges  at  origination  or  by 
increasing  the  cost  of  credit.  In  this  case, 
consumers  may  hear  some,  hut  not 
necessarily  all  of  the  costs.  The  relative 
.sensitivity  of  suj)ply  and  demand  in 
the.se  interrelated  markets  would 
determine  the  proportion  of  the  cost 
increase  borne  by  different  |)arties, 
including  consumers. 

The  final  rule  limits  how  .servicers 
may  jjresent  the  retjuired  information  in 
the  initial  interest  rate  adju.stment 
notice.  Servicers  must  present  the 
r(!(|uired  information  in  a  format 
substantially  similar  to  the  format  of  the 
])re.scril)ed  model  forms.  The  Bureau 
recognizes  the  possihilitv  that 
constraints  on  the  way  .servicers  jjresent 
information  to  consumers  mav  prohibit 
the  use  of  more  effective  forms  that 
servicers  are  using  or  may  develop.  The 
constraints  would  then  impose  a  cost  on 
consumers. 

The  Bureau  does  not  believe  these 
costs  are  substantial.  As  discussed 


above,  very  few  conunenters  described 
efforts  to  test  and  develoj)  .su])erior 
disclosures,  and  the  Bureau  is  unaware 
of  efforts  by  servican  s  to  develoj)  an 
initial  int(!re.st  rate  adju.stment  notice 
that  iiKjets  the  r(!(|uirements  of  the 
Dodd-I’’rank  Act  and  provides  the 
benefits  to  consumers  of  the  prescribed 
model  forms.  In  contrast,  tin;  Bureau 
work(!d  clo.sely  with  Macro  to  develo]) 
the  model  disclosures,  conducted  three 
rounds  of  consumer  testing,  and  revised 
the  disclosure  aft(!r  (uich  round. 

The  Bureau  received  numerous 
comments  that  di.sclosing  an  estimate  of 
the  new  monthly  payment  would 
confuse  consumers  or  lead  them  to 
make  poor  decisions.  The  Bureau 
received  similar  comments  from  the 
Small  Entity  Re})re.sentatives  during  the 
Small  Business  Review  Panel  inoce.ss. 
The  Bureau  believes  that  clearly  stating 
on  the  form  that  the  new  monthlv 
])ayment  is  an  estimate  and  that 
consumers  will  receive  a  notice  with  the 
exact  amounts  two  to  four  months  prior 
to  the  date  the  first  payment  at  the 
adjustful  level  is  due  (in  casexs  where  the 
interest  rate  adjustnuint  results  in  a 
cornisponding  payment  change)  will 
mitigate  consumer  confusion  on  this 
|)oint.  The  Bureau  notes  that  Dodd- 
Frank  Act  section  1418  reepures 
disclosure  of  a  good  faith  e.stimate  of  the 
new  monthly  payment.  In  addition, 
servicers  must  ])rovide  the  actual 
amount  of  the  new  monthly  payment  in 
the  notice  if  it  is  available;  and  if  it  is 
not  available,  then  consumers  will  he 
notified  of  the  actual  amouut  of  the  new 
monthly  payment  between  80  and  120 
days  before  the  first  payment  is  due,  if 
the  interest  rate  adjustment  causes  a 
corre.s])onding  change  in  payment, 
pursuant  to  the  pre.scrihed  §  1028.2()(c) 
di.sclosure. 

Potential  benefits  to  covered  persons. 
The  Bureau  has  carefully  considered 
whether  there  are  any  significant 
benefits  to  cov(!red  persons  from  this 
provision.  The  Bureau  has  determined 
that  there  are  not. 

Potential  costs  to  covered  persons. 

The  initial  interest  rate  adju.stment 
notice  will  result  in  certain  compliance 
costs  to  covered  persons.  Based  on 
di.scussious  with  .servicers  and  software 
vendors,  the  Bureau  believes  that,  in 
general,  servicers  of  all  sizes  will  incur 
minimal  one-time  costs  to  learn  about 
the  filial  rule.  They  will  generally  use 
vendors  for  one-time  software  and  I  T 
u])grades  and  for  producing  the 
disc;lo.sure.  The  new  disclosure  provides 
consumers  information  that  is  not 
currently  disclo.sed  to  them,  including 
information  that  is  specific  to  each  loan. 
Servicers  (or  their  vendors)  may  not 
have  readv  access  to  all  of  this 


additional  loan-level  information;  for 
examjile,  if  some  of  this  additional 
information  is  stored  in  a  database  that 
is  not  regularly  acce.ssed  hv  svstems  that 
produce  the  current  disclosures. 

'file  Bureau  believes  that  under 
existing  vendor  contracts,  large-  and 
medium-sized  servicers  mav  not  he 
charged  for  the  upgrades  hut  will  he 
charged  for  producing  and  then 
distributing  (i.e..  mailing  or 
electronically  providing)  tin;  disclosure. 
Vendors  will  likely  pass  along  all  of 
the.se  costs  to  .small  servicers. 

However,  when  mo.st  servicers 
simultaiKHnisly  need  an  uj)grade,  the 
one-time  cost  is  mitigated  by  the  fact 
that  the  costs  of  a  single  vendor  may  he 
spreatl  among  a  large  numher  of 
scirvicers. 

Extrapolating  from  FHFA  data,  the 
Bureau  (;.stimate.s  that  about  28(),()()() 
ARMs  will  adjust  for  the  first  time  in 
each  of  the  next  thn;e  yciars.  Based  on 
discussions  with  industry,  the  Bureau 
believes  the  annual  production  and 
distribution  costs  for  the  disclosure  is 
.$140,()()()  (.K)  cents  ])er  disclosure).  The 
small  ongoing  co.sts  reflect  the  fact  that 
there  will  he  relatively  few  initial 
interest  rate  adju.stments  on  adjustahle- 
rat(!  mortgages  over  the  next  few  V(!ar.s. 
Using  both  these  data  soun:es.  the 
Bureau  estimates  the  one-time  cost  of 
the  disclosun;  for  the  12,800  .servicers  is 
about  S3  million.'^’'  Amortizing  the  one¬ 
time  cost  over  five  years  and  combining 
it  with  the  annual  cost  gives  an 
aggregate  auuual  cost  of  about 
S740.000.'”"  Thus,  the  cost  of  new 
disclosure  is  S58  annually  per  .servicer 
or  S2.87  per  disclosure. 

Using  a  similar  methodology,  the 
Bureau  estimates  the  oue-time  co.st  for 
small  servicers  of  the  new  disclosure  is 


'■"In  (li.scussions  .siirh  ns  this  ol Costs  to  covonul 
por.soiis.  ■■small  sorviciirs'^  art!  sorvicors  llial  iikh!! 
tlio  sizo  standard  lor  tlial  Inisinoss  oslal)lislind  hv 
th(!  .Small  Ihisinnss  Administration.  Hanks,  tlirilts. 
and  crodit  unions  tliat  sorvico  mortga^o  loans  must 
liavt!  S17.^  million  or  loss  in  assets  and  otIitM’ 
sorvicca's  must  liavo  87  million  or  lo.ss  in  average 
annual  receipts. 

'■"Tlu!  Hurtsm  makes  the  following  assumptions. 
has(!d  on  discussions  with  industrv.  I2.l>()() 
servicers  familiarize  thiunsehais  with  the  rule  for  a 
total  oiKi-tiini!  cost  of  S.a2:i.()()(l,  The  K.OOO  small 
■sru  vicers  li.a..  serviciu's  that  nuMit  tlu;  .Small 
Hnsin(!ss  Administration  size  standard)  us(!  100 
vtaidors.  each  of  which  s|)ends  tOO  hours 
devidoping  tin;  muv  disclosnn;  (douhh!  the  amount 
of  revising  an  existing  disclosure!)  and  another  100 
hours  validating  it  (donhie  tiu!  amount  of  validating 
an  (ixisting  di.sclosuri!).  all  at  .872  |)i!r  hour.  This 
giv(!s  an  additional  oiuvtime  cost  of  .S2.;t  million. 
Thirty-one  very  lai'ge  s(!rvicers  perform  these  tasks 
in-house,  for  an  additional  omi-time  cost  of 
8170,000.  This  gives  total  one-time  costs  of  about 
8;i  million.  The  remaining  seirvicers  have  contracts 
with  v>!ndors  under  which  the  vendor  ahsorhs  all 
one-time  costs  of  a  disclosure  mandat(!d  hy 
regulation. 

"“’8740.000  =  (8:i.000.000/.'>)  +  .Si:iH..'')00. 
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;il)()ut  S2.7  million.  Amortizing  this  cost 
o\'er  five  years  nuiuires  a  payment  of 
.S.'iH  by  each  small  servicer  in  each  of 
five  vciars.  TIk;  Huriiau  is  not  awan;  of 
any  rej)resentative  and  reasonahlv 
obtainable  data  on  the  loan  portfolios  of 
small  servicers,  so  it  is  not  possible  to 
estimate  the  number  of  disclosures  that 
small  servic(*rs  would  produce  (!acb 
year,  'rluis.  it  is  not  ])ossible  tt)  finantifv 
the  total  annual  cost  of  the 
modifications  specificallv  for  small 
s(!rvicers. 

The  Bureau  attemi)ted  to  reduce  the 
burden  to  servicers  where  it  could  he 
done  with  minimal  im])act  on  the 
consumer  protection  purposes  of  the 
rule.  The  Bureau  mitigates  the  burden  of 
the  disclosure,  among  other  ways,  by 
recpiiring  the  contact  information  for  the 
list  of  home  ownershij)  conn.selors  or 
counseling  organization  in  j)lace  of  a  list 
of  individual  coiiuseliug  agencies  or 
])rograms  recjuired  by  the  .statute,  and  by 
nscpiiring  disclosure  of  the  existence  of 
a  prepayment  penalty  in  place  of  the 
maximum  amount  of  the  ])repayment 
penalty.  Additionally,  the  Bureau 
attempted  to  harmonize  the  §  lt)2(i.20(t:) 
and  (d)  disclosures  both  to  reduce  the 
burden  on  .stn  vicers.  and  to  facilitate 
comj)rehension  by  consumers.  In 
addition,  relative  to  tlu;  statute,  the 
Buniau  has  inchuhul  an  exemption  for 
ARMs  with  a  term  of  one  vear  or  less. 
Further,  relative  to  the  statute,  the 
Ihireau  has  draftetl  tlu;  rule  such  that 
rate  changes  occasioned  hv  a 
consumer’s  acc(;ptance  into  a  loss 
mitigation  arrangement  will  not  trigger 
the  UHiuirement  for  the  rate  change 
notification.  Finally,  the  Bureau  has 
interpuited  the  statutory  requirement 
that  the  notice  he  “separate  and  distinct 
from  all  other  corresj)ondence”  to 
mean  that,  while  the  notice  must  t)(! 
])rovided  as  a  .se])arate  document,  that 
document  may  he  placiul  in  the  same 
enveloj)e  as  other  communications  (as 
opposed  to  requiring  a  .separate 
enveloj)e). 

One  industry  as.sociation  cited  a  cost 
analysis  similar  to.  hut  less  detailed 
than,  the  cost  analysis  pre.sented  in  the 
|)ropo.sed  rule  and  stated  that  the 
Bureau  did  not  adecpiately  identify  the 
types  of  costs  or  the  amount  of  those 
costs  that  hanks  will  incur.  'I’liis 
conunenter  provided  a  descri])tion  of 
the  tyj)es  of  costs  that  hank  .serviccas 
would  incur,  “as  ])art  of  engaging 
vendors  for  *  *  *  technologv-related 
l)rojects."  In  response,  the  Bureau  has 
ju'ovided  the  additional  detail  above 
and  a  di.scussion  of  the  comment  in  the 
consideration  of  the  co.sts  to  covered 
persons  of  the  revised  S  l()2(i.2()(c) 


S(!c:li(in  12K,\(I)). 


disclosure,  above.  Although  tin; 
disclosun;  is  new,  the  Bureau  Ixdieves 
that  neither  this  fact  nor  the  content  of 
the  di.sclosure  would  nece.ssitate  a 
technology-related  project  on  the  scale 
de.scrihed  hy  the  comimaiter. 

Another  indu.stry  commenler 
referenced  the  SfiH  cost  fignn!  for  small 
servicers,  which  consists  of  one-tinu! 
costs  i)aid  in  each  of  five  years.  The 
commenter  claimed  that  this  fignn!  was 
t(K)  low  and  listed  a  number  of  on(!-time 
and  ongoing  activities  her  hank  would 
need  to  undertake  to  comply.  However, 
the  commenter  did  not  jirovide  an 
alternative  cost  figure  or  ex])lain  how 
the  activities  she  listed  would  constitute 
the  alternative  figure.  The  comment(!r 
did  .say  her  hank  would  have  to  produce 
over  100  notices  per  y(!ar.  'fhe  Bureau 
notes  that  S.'iH  was  an  averagi!  figure!  for 
one-time  costs  and  that  with  100 
notices,  a  belter  e.stimale  of  her 
institution’s  costs  (consistent  with  the 
Burexm’s  calculations)  would  he  S2.07 
])(!!'  disclosure  .so  S207  per  year. 

The  Bur(!au  r(!cognizes  that  certain 
financial  henefits  to  consumers  from  the 
initial  interest  rate  ailjustment  notice 
may  have  an  associated  financial  co.st  to 
coven!d  ])ersons.  ScM  vicer  compensation 
is  not  directly  tied  to  the  interest  rate  on 
a  c:onsum(!r’s  mortgage,  hut  rather  to  the 
un|)aid  princi])al  halance.  I’hus.  wlu!n  a 
(a)nsumer  r(!finauces  a  mortgage  at  a 
h)wer  interest  rate,  oik!  servicer  incurs 
a  co.st  hut  anoth(!r  receives  a  henefit.  On 
the  oth(!r  hand,  if  a  consumer  r(!finauces 
from  an  adjustat)l(!-rate  mortgage  to  a 
fifteen  year  fixiul-rate  mortgage,  then  the 
consumer  would  ])ay  off  the  un])aid 
principal  halancf!  mon!  (piickly  and 
servicer  income  would  fall.  Similarlv,  if 
the  notice  heljis  consumers  avoid 
delin(]U(!ncy,  servic:ers  may  r(!ceive 
reduced  fee  income  from  delin(|uent 
consumers  (or  investors). 

Finally,  as  discus.s(!d  in  part  V,  the 
Bureau  considered  hut  decided  not  to 
(!.xemi)t  small  servicers  from  the  initial 
interest  rate  adjustment  notice.  T'ne 
Bureau  is  not  including  an  (!xeni])tion 
for  small  s(!r\'icers  because!  an 
exemption  would  deprive  certain 
consumers  of  the  .s(!ven  to  eight  months 
advance  notice  before  the  first  ])ayment 
at  a  new  level  is  due  that  is  provided  by 
the  disclosure!,  as  well  as  the 
infe)rmatie)n  ahe)Ut  alternative's  anel  he)w 
le)  e;ontae;t  varie)us  se)ure:e!.s  e)f  assi.staneie. 
Aeleiitie)nally.  the  Burenm  notes  that 
small  se!rvie:e!rs  ;ire  eixempt  freem  the 
pe!rie)elie:  statement  reMpiirement  e)f  final 
5^  l()2(i.41 — e)ne  eether  se)ure:e!  e)f 
infe)rmatie)n  on  whem  an  inte!re!st  rate 
might  aeljust  that  is  preevieleul  te) 
e;e)nsnme!rs.  (ionvensely,  the  Bureeau 
heliewexs  that  the  henefit  to  small  entities 
from  an  e!xemptie)n  weeidel  he  .small. 


Ve!nele)rs  will  spremel  the  e)ne-time 
.sejftware  anel  I'f  e:e)st.s  e)f  the!  ne)tie;e!  eever 
many  small  servieieas  anel  the  annual 
e;e)sts  will  he  small  .sine:e!  the  ne)tie;e!  is 
give!!!  jeist  e)ne;e!  te)  exiedi  exHisumer  with 
cin  iidjustahh!-rate!  meertgage. 

3.  Bre)mpt  (aeeliling  e)f  Bavments  anel 
Re!spe)n.se!  te)  Reepieists  fe)r  Bavoff 
Amounts 

TILA  se!e;tie)n  12nF  (as  aeleleel  by  De)etel- 
h'rank  Ae:t  se!e:tie)n  14()4(a))  genenill  v 
e:e)elifie!s  existing  Re!gulatie)n  Z 
102(i.3(i(e:)(  l)(i)  on  i)re)m])t  ea'eeliting  e)f 
]);iyme!nts.  d’he  final  rule  reuiuiins 
perioelie:  payments  (elefineel  as  an 
ame)eint  suffiedent  te)  cove!r  prine;i])al. 
interest  anel  e!se:re)w  (if  a])])lie;iihle))  te)  he 
prom])tly  eaexliteel.  anel  preevieles 
e;larifie;ation  on  the  hanelling  of  j)artial 
j)ayme!nts  (/.e.,  payments  less  than  a 
|)erioelic  payment). 

Idle  final  rule  edarifies  that  seirvicers 
have  the  option  of  holding  partial 
payments  in  a  snsj)e!nse!  ae:ce)unt.  If 
.servieaas  he)lel  ])artial  payments  in  a 
.sus])e!nse!  ae;e:e)unt,  the  se!rvie:e!r  must 
eli.sedo.se  the  ameeunt  e)n  the  |)erie)elie; 
.stcitement  if  a  ])e!rie)elie’.  statement  is 
reupiirexl.  If  suffiedemt  funds  aexa  iie  in 
any  suspense  or  una])])lie!el  funels 
ae;ce)unt  te)  e:e)ve!r  a  pe!rie)elie:  ])avme!nt, 
sue:h  funels  must  he!  e:re!elite!el  as  if  a 
j)eri))elie:  ])ayme!nt  were  reu.eive!!!. 

TILA  seudie)!!  129(1  (as  aeldeul  by 
Dodel-Frank  Ae:t  seudieen  14()4(h)) 
re!epiire!s  theit  a  ea  euliteer  e)r  .se!rvie:er  e)f  a 
heeme  le)an  seiiiel  an  aeaairate!  |)aye)ff 
halanea!  within  a  reaseenahle  lime,  hut  in 
no  e;ase!  meere!  than  seven  husinexss  elays, 
after  the  r)!e:(!ipt  e)f  a  written  re!e]ue!st  fe)r 
suedi  halanea)  fre)m  e)r  e)n  hedialf  e)f  the 
e:onsume!r.  'Lhis  genea'allv  e;))difie!S 
e!xi.sting  Re!gulatie)n  Z  l()2h.3(i(c)(l  )(iii) 
e)n  peiyeeff  statements. 

Tlie  Bureiau  eliel  ne)t  reH;e!ive!  eaemmeaits 
e)n  the  propose^el  Doelel-Frank  Act  .seedion 
l()22(h)(2)  analysis  e)r  issues  closely 
relateel  to  that  analysis  in  eaenneudion 
with  the  prope)seel  i)re)visie)ns  in 
S  l()2fi.3()(e;).  Ceemments  on  the 
])rovisie)ns  of  the  j)re)])oseel  rule  are 
aelelre!s.se!el  in  the  se)e;lie)n-hv-se!edie)n 
cinalysis. 

Pol(uiii(il  hene^fits  and  costs  to 
consiuncrs.  The  statute  largely  e:e)elifies 
cin  exi.sting  re!gulatie)n.  While  the 
e!xi.sting  re!gulatie)n  ele)e!s  ne)t  specafieailly 
aelelmss  the  handling  of  piirtial 
|)<iym(!nts,  the  final  rul(!  requires 
])ra(dices  regarding  the  handling  of 
partial  ])ayments  already  followed  by 
many  servicers.  Thus,  the  benefits  and 
costs  to  consumers  from  a  pre-statute 
baseline  are  likelv  small. 

Qualitatively,  the  provisions  on 
prompt  crediting,  coupled  with  the 
disclosure  on  the  periodic  statement  of 
the  amount  of  funds  being  held  in  any 
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suspense  account,  should  helj) 
consumers  manage  and  reduce  defaults. 
Consumers  will  better  understand  when 
their  payments  are  being  Indd  in  a 
suspense  account  rather  than  htung 
ai)|)lied  and  also  when  partial  payments 
will  1)(!  applied.  Not  including  late  fees 
in  the  definition  of  periodic  payment 
nuiuires  s(;rvicers  to  credit  a  j)ayment 
that  covers  princi])al.  interest  and 
escrow  (!ven  if  late  fees  are  outstanding. 
(Consumers  who  make  such  a  ])ayment 
benefit  from  having  that  ])ayment 
credited.  Overall.  th(!.se  j)rovisions  of  the 
final  rule  ensure  that  consumers  benefit 
from  every  effort  that  they  make  to  pay 
their  mortgage  debt. 

Pot(^nti(iI  benefits  and  costs  to  covered 
persons.  As  the  statute  largely  codifies 
an  existing  regulation,  the  benefits  and 
costs  to  covered  ptjrsons  from  a  pre¬ 
statute  baseline  are  likely  small. 
However,  neither  current  Regulation  Z 
nor  Dodd-Frank  Act  section  14(i4(a) 
define  what  con.stitutes  a  "payment”  for 
purposes  of  the  crediting  recpiirement. 
Thus,  the  final  rule  benefits  servic.ers  bv 
clarifying  the  meaning  of  this  term.  'I'he 
Bureau  bedieves  that  many  .servicers 
already  credit  ])ayments  as  nxpiired  by 
the  final  rule,  and  for  those  that  do,  this 
clarification  is  a  benefit  and  is  the  onlv 
impact  of  the  rule. 

The  Bureau  engaged  in  outreach  and 
Ixdieves  that  many  servicers  already 
comj)lv  with  the  final  rule.  However,  for 
•servicers  with  different  crediting 
practices,  the  final  rule  may  delay  the 
recei])t  of  fee  income  or  rediux;  some 
float  income.  The  Buremu  has  no  data 
with  which  to  determine  whether  this  is 
the  case  but  believes  the.se  lo.sses  would 
generally  be  small.  The  Bureau  has 
mitigated  the  burden  of  the  jjayoff 
.statement  provision  relative  to  the 
.statute  by  including  a  clause  allowing 
additional  time  when  providing  a  payoff 
.statement  within  seven  days  would  not 
lx;  feasible  due  to  certain  circnmstanc:e.s. 

4.  New  Periodic  .Statement  Disclosun; 
for  Certain  Mortgagcjs 

Section  1420  of  the  Dodd-Frank  Act 
nujuires  the  creditor,  a.ssignee,  or 
.servicer  f)f  any  residential  mortgage  loan 
to  transmit  to  the  consumer,  for  each 
billing  cycle,  a  ])eriodic  statement  that 
.sets  forth  certain  sjiecified  information 
in  a  clear  and  conspicuous  manner.  The 
.statute  also  gives  the  Bureau  the 
authority  to  recpiire  .servicers  to 
r(!(|uire  additional  ccjiitent  to  be 
included  in  the  periodic;  statement.  The 
statute  ])rovides  an  exception  to  the 


Kdl'ondico  in  parts  VII.  VIII.  and  IX  to 
■■.sorvicors"  with  n!f>ar(l  to  Iho  final  rule  lor  tlio 
|)(!rio(li(:  slatoiiKdits.  moans  oroditors.  assignoos.  and 
scdvicors. 


periodic  statement  reejuirement  for 
fixed-rate  loans  if  the  consimutr  is  given 
a  cou])on  book  containing  stibstantially 
the  same  information  as  the  .statement. 

The  final  rule  recpiires  the  ])eriodic 
statement  to  include  the  cotitent  listed 
in  the  stattite,  its  ap|)licable.  as  well  as 
billing  information,  payment 
applictition  information,  and 
information  that  may  be  beljtful  to 
distres.sed  or  delincpient  consumers.  In 
accordance  with  the  statute,  the  final 
rule  ])rovide.s  a  coupon  book  exemj)tion 
for  fixed-rate  loans  when  the  consumer 
is  given  a  coupon  book  with  certain 
information  reciuircxl  by  the  pc^riodic 
statement.  'I’he  final  rule  akso  j)rovides 
exem])tions  for  small  servicers,  rever.se 
mortgages,  and  timcishares.  'I'he  periodic 
statement  disclosure  would  be  provided 
to  all  consumers  with  a  closed-end 
residential  mortgage,  unless  one  of  the 
exemptiems  applies. 

Potential  benefits  to  consumers.  'Phe 
Burexm  does  not  have;  reifrescmtative 
information  on  the  extent  to  which 
servicers  currentlv  provide  consumeus 
with  cou])on  books,  billing  statenuaits, 
or  ])eriodic  statements  that  comply  with 
the  final  rule.'"’  'I'he  Burcnni  assumexs 
that  servicers  currentlv  provide 
f;on.sumer.s  with  basic  billing 
information  since  servicers  have  an 
incentive  to  ke(i])  coll(;ction  costs  low. 
'Phis  information  likely  includes  the 
amount  due.  the  ])ayment  due  date,  and 
the  amount  of  any  late;  payment  fee;  and 
it  may  akso  include  information  that 
would  tend  to  prom])t  the  consumer  to 
contact  the  .servicer  if  it  were  missing, 
like  the  cnrixmt  interest  rate  and 
perhaps  the  amount  of  the  j)ayment 
going  into  escrow  (if  any).  Because  such 
information  is  currently  being  })rovided, 
its  jjresence  on  the  jjeriodic  .statement 
re(]uired  by  final  §  102().41  likely 
provides  no  benefits  or  costs  relative  to 
the  baseline.  'Phe  benefits  to  consumers 
of  these  di.sclo.sures  are  disc.ussed 
further  in  part  V. 

'Phere  is  other  information  that 
typically  aj)])ear.s  on  billing  .statements 
and  coupon  books  but  is  accurate  only 
if  the  consumer  always  makes  the 
scheduled  ])ayment  on  time  and  no 
other  jjayment.  It  includes  the 
outstanding  ])rinci])al  balance,  total 
payments  made  since  the  beginning  of 
the  calendar  year,  and  the  breakdown  of 
payments  into  ])rincipal,  intere.st,  and 
escrow.  'Phis  information  is  not 
accurate,  however,  if  the  consumer 
makes  an  extra  ])ayment.  provides  a 


"“'I1i(!  lUiiiuiu  (lid  rocciivc!  ono  comiiKMil  from  an 
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|)artial  payment,  or  misses  a  payment 
entirely. 

All  of  the  aforementioned  information 
a])pears  on  the  periodic  statement 
recpiired  by  final  §1028.41.  However,  on 
the  periodic  statement,  the  information 
wonld  be  accurate  even  if  the  consumer 
makes  an  (!xtra  payment,  provides  a 
partial  payment,  or  misses  a  ])ayment 
entirely.  Ck)nsnmers  generally  benefit 
from  having  accurate  information  about 
])ayments  in  order  to  monitor  the 
servicer,  assert  errors  if  necessary,  and 
track  the  accumulation  of  etjuitv. 
However,  delimpient  consumers  may 
especially  benefit  from  tracking  the 
effects  of  delincjuency  on  equity  so  thev 
can  effectively  determine  how  to 
allocate  income  and  consider  ojftions 
for  refinancing.  For  these  consumers, 
the  periodic  statement  may  provide 
large  benefits  relative  to  coupon  books 
or  billing  statements  that  do  not  provide 
the  aforementioned  information. 

Finally,  there  is  information  that 
simply  cannot  be  provided  on  a  coujjon 
book.  This  includes  fees  or  charges 
imposed  since  the  last  j)eriodic 
statement,  partial  payments,  ])a.st  due 
payments,  and  a  wide  range  of 
delimpiency  information  and 
information  about  loan  modifications 
and  foreclosure.  (Consumers  who  are 
more  than  4.'5  days  delimiuent  will  have 
a  deliiKpiemiy  notice  included  on  the 
periodic  .statement  (or  provided 
separately  to  them)  |)roviding  specific 
information  about  the  delimjuency  of 
their  loan,  'khis  is  one  way  the  .servicer 
may  catch  the  attention  ol  the 
consumer. 

Accurate  information  about  pa.st  due 
charges  and  how  fees  and  charges 
accumulate  over  time  is  e.s))ecially 
usefid  to  distressed  or  delinciuent 
consumers  who  are  managing  a  varietv 
of  debts  and  who  want  to  know  the  lea.st 
costly  way  of  increasing  their  total  debt 
or  the  most  advantageous  wav  of 
reducing  their  total  debt.  F’or  exam})le. 
a  consumer  with  pa.st  due  amounts  on 
a  mortgage,  a  car.  and  a  credit  card 
would  need  information  about  the  pa.st 
due  amounts  and  how  the  fees  and 
charges  accumulate  in  order  to 
determine  whether  a  partial  or  full 
mortgage  payment  is  the  most 
advantageous  way  of  reducing  total 
debt,  'khis  information  may  also  be 
inaccurate,  and  di.sclosing  it  on  a 
periodic  .statement  may  facilitate  the 
detection  and  correction  of  errors. 

'khe  final  ruh;  includes  grou})ing 
nujuirements  for  the  format  of  the 
periodic  statement,  'khe  grouping 
r(K|uirement.s  })re.sent  the  information  on 
the  periodic  statement  in  a  logical 
format  and  may  facilitate  consumer 
under.standing  of  the  information  in  the 
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(liflerent  components  of  the  di.sclosure. 
Th(!  (General  Design  Principles 
di.scussed  in  the  Macro  Final  Rej)ort 
include  grouping  togellier  ndated 
concepts  and  figures  because  consumers 
are  likely  to  find  it  (jasier  to  ahsorh  and 
make  .sen.se  of  financial  disclosure  forms 
if  the  information  is  grouped  in  a  logical 
way.  The  Hureau  also  tested  model 
periodic  statement  disclosures  that 
.satisfy  the  grouj)ing  nKjuirements.  As 
di.scussed  above,  while  there  is  no 
formula  for  producing  the  ideal 
disclosure,  the  Hureau  believes  that 
di.sclosures  that  satisfy  the  grouping 


Ixmefits  to  consumers  than  disclosures 
that  do  not. 

There  are  two  main  exemptions  to  the 
periodic  statement  requirement.  The 
first,  provided  by  statute,  is  an 
exemption  for  consunuas  with  fixed- 
rate  mortgages  who  recei\  e  coujjon 
txjoks  that  contain  certain  information. 

As  discussed  above,  the  fixed  or 
formulaic  information  on  cou])on  hooks 
will  he  accurate  for  consumers  who 
make  only  scheduhid  payments. 
Consumers  with  fixed-rate  mortgages 
never  have  to  manage  a  changed 
payment  amount.  However,  the  Hureau 
does  not  have  readv  access  to  data  on 
whether  they  are  l(;ss  likelv  than 
consumers  with  ARMs  subject  to  tin; 
reeiuirements  to  make  additional 
payments.  ])artial  j)ayments  or  miss  a 
j)ayment.  Therefore,  the  Hureau  cannot 
estimate  the  extcmt  to  which  such 
consumers  may  he  suh.stantially  wor.s(! 
off  than  consumers  with  ARMs  subject 
to  the  re(|uir(iments. 

The  Hureau  also  provides  an 
exemption  for  small  servicers.  A  small 
.s(;rvicer  is  defimul  as  a  ser\’icer  who 
either  both  (i)  services  .5. 000  or  lower 
mortgage  loans  and  (ii)  only  services 
mortgage  loans  for  which  tlie  servicer  or 
an  affiliate  is  the  owner  or  a.ssignee.  or 
for  which  the  servicer  or  an  affiliate  is 
the  enlitv  to  whom  the  mortgage  loan 
obligation  was  initially  payable:  or  who 
is  a  Housing  Finance  Agency,  as  defined 
in  24  CFR  200.,').  .Such  small  .servicers 
will  not  have  to  ])rovide  the  periodic 
statement. 

As  discussed  above  and  in  the 
.section-by-section  analysis  of 
^  1028.41  (e)(4),  the  Hureau  believes  that 
servicers  that  nuuit  both  conditions 
generally  provide  consumers  with  readv 
access  to  the  information  on  the 
p(!riodic  statement  recpiinxl  bv  final 

1020.41,  but  possiblv  through  other 
channels.  ,S(!rvicers  who  only  .service 
loans  for  which  they  or  an  affiliate  is  the 
owner  or  creditor  face  either  a  reduction 
in  the  value  of  an  asset  on  their 
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])ortfolios  or  tin;  loss  of  an  investment 
in  the  relationship  with  the  consumer 
which  was  established  by  originating 
the  loan  if  they  provide  poor  servicing. 
.Servicers  that  akso  service  relatively  few 
loans  have  an  incentiv(!  to  commit  to  a 
“high-touch”  business  model  that  offers 
highly  r(!sponsiv(!  customer  service.  The 
Hureau  bidieves  that  servicers  that  meet 
both  ctrnditions  work  to  effectivcilv 
l)rovide  their  customers  with  r(;ady 
access  to  compndumsive  information 
about  their  payments,  amounts  due  and 
other  account  information.  Thus,  tlu; 
Hureau  believes  that  the  exem|)tion 
produces  at  most  a  minimal  reduction 
in  Ixmefits  to  the  customers  of  small 
servicers. 

Using  a  range  of  data  .sources,  the 
Hureau  roughly  estimates  that 
ap])roximately  .'>2  million  consuimns 
would  receive  the  periodic  statement 
disclosure  (taking  into  account  the  small 
.servicer  exemption).'**'’  To  illustrate  the 
j)otential  benefits  of  the  ])eriodic 
statements.  .su])pose  10  ptu'cent  of  these 
consumers  .save  I.*)  minut(!s  each  year 
hec;ause  the  disclosure  ])rovides  them 
with  information  about  their  loan  or 
payments  that  is  not  provided  hy  their 
current  hilling  statmnents  or  coupon 
hooks  (e.g.,  a  past  ])aym(mt  hnnikdown). 
The.se  consumers  might,  for  example, 
have  to  s])end  I.!  minutes  contacting 
their  servicer  hv  phone  or  some  otlxir 
means  to  obtain  the  same  information. 
This  is  a  savings  of  1.3  million  hours 
per  year,  or  about  .S22  million  at  the 
median  wage  of  .SI  7  ]xn-  hour. 

The  Hureau  recogniztis  that  the  benefit 
to  consumers  of  information  in  a 
particular  di.sclosure  may  he  attenuated 
to  the  extent  that  the  .same  information 
is  available  in  other  disclosures  that  are 
provided  at  the  same  (or  nearly  the 
same)  time.  The  Hureau  received 
numerous  comments  ])ointing  out 
])articular  jneces  of  information  on  the 
periodic  statement  that  are  available  to 
consumers  on  other  disclosures  such  as 
IR.S  Form  1098;  the  annual  e.scrow 
statement  (for  consumers  who  u.se 
e.st:row  accounts);  .State  mandated 
notices  regarding  referral  to  foreclosure, 
cunis,  and  loss  mitigation;  hankrn|)t(.v 
disclosures;  and  noticcis  as.sociated  with 
the  early  intervention,  contiiiuity  of 
contad  and  loss  mitigation  provisions 
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in  the  Hitntau’s  companion  i)ropo.sed 
rulemaking  on  mortgage  servicing,  the 
2013  Rl'kSPA  .Servicing  Final  Ruht. 
Individual  comments  rttgarding 
di.sclosunts  on  the  ])C!ri(xlic  stiitement 
that  iire  dttplicative  of  di.sclosures 
jtrovided  in  other  documents  iirt; 
l)ri!.sented  and  discussed  in  p.irt  V. 

Whih;  consumers  may  not  genenillv 
heiKtfit  from  dujtlicative  disciosttnts,  the 
jxtriodic  statement  con.solidates  ktty 
information  related  to  their  mortgages, 
including  information  ahont  their 
payments  and  the  implications  of  non¬ 
payment  that  is  currently  provided  in 
different  d(x;uments.  Regardless  of 
whether  consumers  should  know  which 
of  the  aforementioned  documents 
jnovide  the  information  they  may  need 
in  a  particular  situation,  and  regardless 
of  whether  consumers  should  retain 
the.se  documents  and  keep  them  readily 
available,  a  consolidated  periodic 
.statement  benefits  consumers  who  are 
poorly  informed  about  where  to  find  the 
information  they  may  need  or  who  did 
not  retain  the  relevant  documents.  A 
consolidated  disclosure  also  j)rovides  an 
overview  of  mortgage  debt  and 
payments  that  some  consumers  may 
find  easier  to  understand  and  more 
informative  ahont  the  financial 
condition  of  their  households  than  a 
variety  of  separate  documents.  Overall, 
tlu!  Hureau  helieves  that  ])roviding  a 
single  inticgrated  document,  in  addition 
to  a  numher  of  otluir  communications 
that  contain  fragnuaits  of  this 
iidormation.  can  he;  more  efficient  for 
c:onsumers. 

PolontidI  costs  to  coiisiinicrs.  'Die 
Hurciau  received  comments  claiming 
that  the  pca  icKlic  statement  generally,  or 
])articular  disclosures  in  it.  could 
))roduce  negative  consecpiences  for 
consumers.  One  industry  commenter 
stated  that  recjuiring  content  that  may  he 
irrelevant  to  the  c:onsuiner  could  detract 
from  the  actual  rehwant  content.  An 
indu.strv  as.s(x:iation  commcinter  stated 
that  the  entire  ])eriodic  statement  mav 
he  unwanted  and  could  cause 
consumers  to  overlook  other  imjjortant 
information  that  is  providcxl  to  them  on 
a  ixa  iodic  basis,  such  as  annual  (escrow 
or  jerivate  mortgage  insurance  notices  or 
late  noticces.  Another  argued  that  the 
periodic  statement  should  present  onlv 
a  sna])shot  of  the  consumer’s  account 
and  that  di.sclosing  general  policices  of 
the  servicer  woidd  confuse  consumers. 
An  industry  commenter  argued  that 
reciuiring  information  about  any  loan 
modification  the  consumer  received 
would  Ix!  confusing. 

The  Hurccan  recognizees  that 
consumers  are  heterogeneous,  that  some 
will  benefit  more  than  othcers  from  a 
new  disclosure,  and  that  some  mav  eveen 


rcxiuinement  are  likelv  to  provide  greeater 
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experioneo  negative,  unintended 
consiuiuences.  However,  tin;  ilnreau 
l)eliev(!.s  that  tlie  consolidated  |)eriodic 
disclosure  it  developcid  and  tcisted 
provides  c:onsinner  Ix'iKilits.  As 
discnssiul  above,  service's  nicinve 
inininial  conseijnential  feedback  from 
consumers  aljont  the  {|nality  of  servicing 
disclosures.  Thus,  they  hav(;  little 
incentive  to  incur  the  costs  of 
re.searching  and  discovering  the 
information  consumers  want  in  a 
p(!riodic  disclosure.  The  Bureau  did 
receive  one  comment  from  indu.strv 
referring  to  its  “consumer  tested  and 
ajipreciated”  periodic  statement  and 
another  arguing  against  including 
deliiKiuency  information  in  the  periodic 
.statement  since,  in  the  commenter’s 
experience;,  this  information  was  mon; 
effective  in  collection  letters.  The 
Bureau  is  aware  of  other  efforts  hv 
certain  servicers  to  improve  their 
di.sclosures.  However,  this  work  does 
not  appear  to  he  widespread,  and  the 
Bureau  received  only  a  small  numher  of 
comments  about  efforts  to  improve 
disclosures.  In  contrast,  the  Bureau 
worked  closely  with  Macro  to  di;velop 
the  model  disclosures,  conducted  thuu; 
rounds  of  consumer  testing,  and  revi.seil 
the  disclosure  ha.sed  on  the  results  of 
this  testing.  Based  on  this  anecdotal 
evidence,  the  comment  letters,  and  the 
Bureau’s  exjimti.si!  in  disclosure  design 
and  consumer  Behavior,  the  Bureau 
concludes  that  consumers  in  general 
will  benefit  from  the  jieriodic  statement 
disclosure  even  if  certain  consumers 
may  find  the  disclosure  confusing. 

Some  or  all  of  the  costs  attrihntahle  to 
the  periodic  .statement  jirovisions  may 
he  ])as.sed  through  to  consumers.  As 
exjilained  below,  the  Bunxiu  Believes 
that  the  annual  cost  jier  consumer  is 
small.  Servicers  may  in  general  attempt 
to  shift  a  cost  increase  onto  others  and 
consumers  may  ultimately  hear  part  of 
an  increa.se  that  falls  nominally  on 
.servicers.  For  the  new  jieriodic 
.statement  disclosure,  however,  the  costs 
to  he  shifted  are  small  and  so  consumers 
would  see  at  most  a  small  cost  increa.se. 

As  discii.ssed  above,  the  Bureau  is 
adopting  groujiing  re(|uirements  for  the 
periodic  statement  disclosure.  The 
Bureau  recognizes  the  possihilitv  that 
constraints  on  the  way  servicers  ])re.sent 
information  to  consumers  mav  prohihit 
the  use  of  more  effective  forms  that 
.servicers  are  using  or  may  develop,  'fhe 
constraints  would  then  impo.se  a  cost  on 
consumers. 

The  Bureau  does  not  believe  these 
costs  are  substantial.  As  discussed 
above,  very  few  comimaiters  described 
efforts  to  test  and  develop  sujierior 
disclosures,  and  the  Bureau  is  unaware 
of  general  efforts  by  .servicers  to  develop 


a  ])eriodic  statement  that  meets  the 
reijuirements  of  the  Dodd-Frank  Act  and 
provides  the  benefits  to  consumers  of 
the  pre.scribed  model  forms.  In  contrast, 
the  Ihirean  workiid  clo.selv  with  Macro 
to  develoj)  tin;  model  disclosures, 
conducted  thuu;  rounds  of  consumer 
testing,  and  revi.sed  the  disclosuri;  Based 
on  tlu!  results  of  this  tixsting. 

Potcniicil  Imnafits  lo  covaivd  parsons. 
Providing  the  c:ontent  in  the  periodic 
statement  on  a  regular  basis  to 
consumers  may  reduce  the  freipiency 
with  which  consumers  contact  tlu; 
servicer  for  information  and  reduce  the 
time  servicers  spend  an.swering 
consumer  (pie.stions.  Servicers  bimefit  to 
some  extent  when  consumers  detect 
errors  (juickly,  and  the  information  in 
the  periodic  statement  may  facilitate 
this.  Servicers  may  also  have  reduced 
co.sts  when  they  manage  few(!r  partial 
])ayments  and  delimiuencies  and  can 
resolve  delimpiencies  sooner. 

Potanliol  costs  to  covered  persons. 

The  ]K;riodic  statement  disclosure 
reejuirements  will  result  in  certain 
compliance  costs  to  non-exem])t 
serviciH's.  K(;garding  the  scopi;  of 
coverage,  the  Bnnxm  helicives  that  about 
380  insured  de])ositorie.s  and  credit 
unions  will  not  (pialify  for  the  small 
servicer  exemption  (and  ahout  10, 800 
will  (jualify).  I’he  insuuKl  de|)o.sitorie,s 
and  credit  unions  that  do  not  (pialify  for 
the  small  servicin'  exenpition  .service 
about  40.4  million  loans  (those  that  do 
(pialify  service  about  .'i.7  million  loans). 

Using  data  sourciis  described  in  the 
analysis  of  the  small  servicer 
ex(!m])tion,  the  Bureau  estimates  that 
there  are  ahout  13.9  million  closed-end 
mortgage  loans  serviced  by  non- 
(lejiositories.  However,  the  Bureau  does 
not  have  the  data  nece.ssary  to 
accurately  estimate  the  numher  of 
exempt  non-depository  servicers  or  the 
number  of  loans  they  service.  The 
Bunuui  helieviis  that  the  number  of 
loans  sm  viced  is  a  small  percentage  of 
this  total  given  the  financial  advantages 
of  servicing  large  numbers  of  loans. 

Regarding  costs,  based  on  (liscn.ssions 
with  servicers  and  .software  vendors,  the 
Bureau  believes  that,  in  general, 
servicers  of  all  sizes  will  incur  minimal 
one-time  costs  to  learn  ahout  the  final 
rule.  They  will  generally  use  vendors  for 
one-time  software  and  IT  ipigrades  and 
for  producing  the  disclosure,  'fhe 
r(!vi.se(l  di.sclosun;  provides  to 
consumers  information  that  is  not 
currently  disclo.sed  to  them,  including 
information  that  is  .sp(;cific  to  each  loan. 
Servicers  (or  their  vendors)  may  not 
have  r(;a(ly  acc(;.ss  to  all  of  this 
additional  loan-kwel  information:  for 
examiile,  if  .some  of  this  additional 
information  is  stored  in  a  database  that 


is  not  njgularlv  acce.ssed  By  .sy.st(!m.s  that 
produce  the  current  disclosunis. 

'I'he  Bureau  beli(!ve.s  that  nmUu 
existing  vendor  contracts,  large  and 
medium  sized  servicers  may  not  be 
charged  for  the  ni)gra(l(;.s  hut  will  be 
ebarged  for  producing  and  then 
distrihnting  (i.e..  mailing  or 
(ilectronically  comnmnicating)  the 
disclosure.  Vendors  will  likely  jiass 
along  all  of  tluise  co.sts  to  small 
s(;rvicers.'““  However,  when  most 
,servic(!rs  simultaiKHUisly  need  an 
upgrade,  the  one-tinu;  cost  is  mitigated 
hv  the  fact  that  the  costs  of  a  single 
vendor  may  be  spr(;a(l  among  a  large 
number  of  servicers. 

A  particular  challenge  in  (estimating 
the  co.st  of  the  periodic  statement 
disclosure  riujuinunents  comes  from  the 
lack  of  information  on  the  extent  to 
which  siu'vicers  currently  provide 
consumers  with  coujjon  books,  billing 
.statements,  or  periodic  statenuuits. 

'riiis  mak(;.s  it  impossible  to  (piantifv  the 
imjiact  of  the  rule  and  its  co.st.  For 
exam])le,  servicers  who  do  not  curnmtlv 
provide  billing  .statements  to  consumers 
with  adjustable  rate  mortgages  will  have 
lunv  production  and  distrihution  costs 
for  s(!rvicing  those  loans.  In  contrast, 
.servi(:(!rs  wlio  alnxidy  jirovide  billing 
statements  will  have  new  jiroduction 
costs  but  not  new  di.stribution  costs  for 
servicing  those  loans.  Servicers  who 
provide  coupon  books  to  consumers 
with  fixed  rate  mortgages  may  not  have 
any  new  iiroduction  or  distrihution 
costs  for  servicing  those  loans, 
dejumding  on  how  funpientlv  thev 
revise  their  coupon  books.'**" 

'I'lu!  lack  of  information  on  these 
current  servicing  jiractices  makes  it 
im])()s.sible  to  (l(;termine  the  impact  of 
the  rule  on  the  production  and 


""’In  discussions  ol Costs  lo  cov(!r{!d  piirsons. 
"small  siu  vicers"  arc  sia  vicijrs  that  moot  tlu;  si/.o 
standard  for  that  hnsinoss  ostal)lish(Hl  tiv  the  .Small 
Businii.ss  Administration.  Banks,  thrifts  and  cnxlit 
unions  that  service;  morti>asi!  loans  must  have  .St  7.') 
million  or  less  in  assets  and  othi;r  servict;rs  must 
have  .S7  million  or  less  in  average;  emnieal  re;e:e;i|)ts. 

‘"'A  further ce)m|)licatiein  come;s  freem  the  use;  eef 
"e:e)mhiue;er'  |)e;rie)elie:  stale;me;nts.  The  Bure;au 
re;ce;ive;el  a  numhe;r  eif  eaenuueaits  een  this  teepic:. 
('.e)mhine;el  pe;rie)elie:  state;me;nts  may  eaent.iin 
infeirmiilie)u  aheuit  meirigiige;  leeaus  einel  e)pe;n-e;nel 
leians  eileing  with  infeermiitieen  aheuit  savings  and 
e:he;e:king  iie:ceumts.  The’  timing  eif  the;  pe;rieielic 
state;me;nt  imiv  limit  the;  iihilitv  eif  se;rvie:e;rs  to 
ceimhine;  all  of  this  infeirmatiein  in  eine;  elisedeisure;. 
.Se;rvice;rs  who  cnrre;ntlv  se;nel  a  hilling  .sliite;me;nt  in 
a  e:e)mhine;el  elisedeisure;  may  lhe’re;feire;  ineair 
aeielitieinal  distrihniiein  ceists  aleing  with  adeiiliemal 
preieluediein  exists.  .Sea;  the;  se;e:tiein-hv-seM;tiein 
iimilvsis  eif  S  UI2ii.4 1(h)  feir  a  full  elisemssiein  eif  the 
timing  i.ssue  anel  eximments. 

1  leiwe;ve;r.  se;rviex;r.s  whei  preiviele;  exiiipon  heieiks 
lei  exinsimmrs  with  fixeel  rate;  meirtgiiges  are;  re;cpiire;d 
tei  preiviele  a  ele;linepie;ncy  neitiex;  (.sea; 

S  UI2(i.41(e;)(,'t)(iv)).  .Sinex;  se;rviex;rs  alre;a(ly  preiviele 
seime  kind  eif  deilinepiemcy  neitice.  the  exists 
attrihutahle;  tei  the;  rule;  are;  meist  likelv  small. 
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distribution  of  di.selosures.  Thus,  it  is 
not  j)ossil)lo  to  accurately  determine  the 
cost  of  the  rule  to  covered  persons. 
However,  the  Ihiriiau  received  a  few 
counnents  that  jirestailed  costs 
associated  with  the  new  pcaiodic 
.statement  disclosure: 

•  An  industry  association  counnenter 
stated  that  for  larger  credit  unions,  the 
mailing  co.sts  alone  may  exceed 
.S.'iOn.OOtt.OO  per  year.  For  smaller  credit 
unions  these  costs  woulil  likelv  he 
upwards  of  S7.'j.()()()  to  $1  ()().()()()  per 
year.  The  counnenter  also  reported  that 
one  credit  union  servicing  5. .'>()() 
mortgages  stated  it  would  incur  an 
additional  .S7t).()(K)  in  expen.ses  to 
prejiare  and  mail  the  j)eriodic  statement. 
Initial  programming  and  development 
charges  could  he  ()()()  to  more  than 
.SIOO.OOO. 

•  A  cnulit  union  servicing  11. ()()() 
mortgage  loans  commented  it  would 
have  up-front  costs  of  .S43.()()()  to 
.Sti.'j.OtH)  and  monthly  production  and 
mailing  co.sts  of  Sti.HOO. 

•  A  multi-hank  financial  holding 
company  coimmmted  that  its  suhsidiarv 
hanks  would  have  costs  of  72  cents  pcir 
statement  each  month,  so  .Si 72.800 
annually. 

•  A  non-depository  financial  .services 
company  servicing  4.000  loans 
commented  it  would  incur  an  initial 
cost  of  over  S.'i.OOO  and  ongoing  costs  of 
.S40.000. 

•  An  industry  association  connmmter 
statiul  that  a  large  credit  union  in  North 
(larolina  mportiul  annual  i;o.sts  of 
.S.'iOO.OOO  if  it  cannot  u.se  a  comhined 
.statement:  smaller  credit  unions 
r(;j)orted  .SI 0.000  to  .S2.'j.000  additional 
annual  co.sts. 

From  these  five  comments,  the  Hureau 
can  derive  the  following  four  e.stimates 
of  annual  co.sts  per  loan  (assuming  12 
tlisclosures  per  year)  and  three  estimates 
of  one-time  co.sts  ])er  loan:''"’ 

Annual  costs:  S7.42.  88.04.  810.00. 
812.7.3. 

One-time  costs:  .S1.2.'j.  Sr^.25.  818.18. 
Regarding  the  annual  costs,  the 
commenters  do  not  provide  enough 
detail  for  the  Hureau  to  know  if  thev  are 
accuratcdy  computing  the  cost  of  the 
p(?riodic  statement  recpiireimait  relative 
to  the  j)roj)er  ha.sidine.  For  example,  if 
commenters  curnmtlv  produce  and  mail 
a  hilling  statement,  then  they  should 
(hiduct  the  current  production  and 
mailing  co.sts  from  those  thev  expect  to 
incur  from  tin;  rule.  For  both  one-time 
and  annual  costs,  the  Hureau  would 


"‘■‘OltMir  cdininiMils  on  llu;  costs  ol  priividiii”  tlu; 
ixtriodic  sliil(Mii(Mit  disclosuri!  iin;  (tisciissod  in  llu; 
s(!ction-l)V-s(!cli()n  iiiiiilvsis. 

''"‘Wlicii  ii  ranj>t!  of  c:osts  is  lojiortcxl.  Ilioso 
osliinalos  use;  tlio  liiKhcr 


iietul  to  know  whether  these  servicers 
are  using  vendors  and  (if  .so)  the 
contract  terms  with  those  vendors  to 
know  if  the  commenters  are  accuratelv 
computing  the  cost  of  the  rule. 

.Stdting  aside  these  i.ssues.  however, 
the  Hureau  notes  that  the  median  of  the 
total  annual  costs  reported  hy  tlu; 
commeuters  (assuming  a  five-year 
amortization)  is  .810.2.')  per  loan.  Thus, 
for  loans  that  refinance  every  five  years, 
the  periodic  statement  re{|iurement 
would  add  about  .S.*)!)  to  the  cost  of  the 
loan.  The  Hureau  notes  that  this  amount 
could  he  recovered  at  origination  with  a 
minor  fee  or  through  a  very  small 
increase  in  the  co.st  of  credit  to 
consumers.  However,  the  Hureau 
believes  that  this  figure  sharply 
overstates  the  cost  of  the  periodic 
statement  nujiurement  relative  to  the 
proper  baseline.  Many  of  the.se 
consumers  already  receive  hilling 
statements,  so  there  would  not  he  any 
additional  distribution  costs  from  the 
disclosure,  and  a  cost  currently  incurred 
is  not  properly  attributed  to  the  rule. 

Finally,  the  .Small  Husiness  Review 
Panel  stated  that  a  |)eriodic  statement 
reciuirenumt  would  impose  significant 
burdens  on  small  .servicers.''"  'fhe 
panel  explained  that  while  much  of  tin; 
information  in  tin;  |)eriodic  statenumt 
was  already  being  provided  through 
alternative  means  and  most  of  the 
inidrmation  is  available  on  retjuest, 
con.solidating  this  information  into  a 
single  monthly  dynamic  statement 
would  he  difficult  for  small  servicers. 
The  .Small  Futity  Repre.s(!ntativ(!s 
ex])re.ssed  that  due  to  their  small  size, 
they  would  not  he  able  to  have  in-hous(; 
experti.se  and  would  generally  use  third- 
party  vendors  to  dciveloj)  periodic 
statements.  Due  to  their  small  size,  thev 
believed  they  would  have  no  control 
over  these  vendor  co.sts  Additionally, 
the  small  servicers  have  a  smalhir 
portfolio  over  which  to  s])read  the  fixed 
co.sts  of  producing  periodic  statements. 
.Such  .servic(;rs  stated  they  would  he 
unable  to  gain  co.st  efficiencies  and 
could  not  effectiviily  spread  the 
implementation  co.sts  of  periodic 
statements  across  their  loan  |)ortfolios. 
Finally,  even  the  costs  of  mailing 
monthly  statenumts  could  he  significant 
to  the  extent  that  small  servicers 
currently  u.se  alternative  iidormation 
methods  (such  as  coupon  hooks  lor 
adjustahle-rat(!  mortgages,  or  passbooks). 

The  Hureau  believes  that  the  small 
servicer  exemption  in  ^  102().41(e)(4) 
covers  essentially  all  small  insured 
depositories  and  enulit  unions.  The 


As  ill  till!  |)r(!vimis  discussions  olCosIs  in  pari 
VII.  “small  servicer"  means  servicers  that  meel  the 
Smalt  Husiness  Administralion  si/.e  slandard. 


Hureau  has  only  a  rough  estimate  of  the 
number  of  small  non-depositorv 
servicers  covered  by  the  exemption,  hut 
the  e.stimate  sup))ort.s  the  view  that  vast 
majority  would  he  exempt.  Further 
discussion  of  the  impact  of  the  rule  on 
small  husiness  is  discus.sed  in  part  Vlll 
below. 

The  Hureau  is  mitigating  the  burden 
of  the  ])eriodic  statement  recpiiremeni 
relative  to  the  statute  hy  iucluding 
exemptions  and  relaxing  certain 
])rovisions.  In  addition  to  the  rever.se 
mortgage  exem])tion.  the  Hureau  has 
expanded  the  small  servicer  exemption 
both  hy  increasing  the  loan  threshold 
from  tile  propo.sed  1 .(){)()  loans  to  .'i. ()()() 
loans,  and  hy  including  Housing 
Finance  Agencies  in  the  small  .servicer 
exemption.  Further,  the  Hureau  has 
made  modifications  to  the  statutorily 
required  information  that  must  he 
disclo.sed  on  the  periodic  .statement, 
including  recpiiring  the  oxistetnee  of  any 
preiiayment  penaltv  (in  place  of  the 
(tiuount),  and  hy  recpiiring  Web  site 
information  on  housing  counselors  (in 
jilace  of  a  list  of  sjiecific  housing 
counselors). 

G.  Poltmtial  Hjnxufic  Impacts  ol  the 
Final  Ihilc 

1.  Dejiository  Institutions  and  F.redit 
Unions  With  810  Hillion  or  Less  in  Total 
A.ssets.  as  Described  in  Dodd-Frank  Ac:t 
§  1028 

Overall,  the  impact  of  the  rule  on 
dejiository  institutions  and  credit 
unions  dejiends  on  a  number  of  factors, 
iucluding  the  institutions’  current 
.software  and  coinjiliance  .systems  and 
the  current  jiractices  of  third-jiarty 
service  jiroviders.  Hased  on  di.scussions 
with  industry,  and  taking  into  account 
the  exjianded  small  servicer  exemjition 
irom  the  periodic  statement 
reejuirement,  the  Hureau  believes  that 
larger  dejiositories  and  credit  unions 
will  incur  only  minimal  costs  from  this 
rulemaking.  The  following  analysis 
focuses  oil  dejiository  institutions  and 
credit  unions  with  total  assets  between 
817.')  million  and  810  hillion:  the  imjiact 
of  the  rule  on  dejiository  institutions 
and  credit  unions  with  less  than  817.') 
million  in  total  assets  is  di.scus.sed  above 
and  in  the  I'inal  Regulatory  Flexibility 
Analysis. 

The  initial  interest  rate  adjustment 
notice  is  a  new  disclosure.  The  Hureau 
believes  that  dejiository  institutions  and 
credit  unions  with  total  as.sets  between 
817.')  million  and  $10  hillion  u.se  third- 
jiarty  vendors  who  will,  under  current 
contracts,  ahsorh  the  information 
collection  and  data  jirocessing  co.sts. 

The  Hureau  believes  that  vendors  do  not 
ahsorh  the  co.sts  of  mailing  disclosures. 
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and  based  on  discussions  with  industry 
the  Bureau  understands  that  70-80 
j)(!rcent  of  consumers  have  not  elected 
to  rciceive  disclosures  electronically. 
Relatively  few  adjustable-rate  mortgages 
hav(!  he(!n  originated  in  iHu.ent  years, 
however,  and  so  tlu;  mnnhcir  that  will 
adjust  for  the  first  time  in  the  near  term 
will  he  small. 

The  costs  to  depository  institutions 
and  cnulit  unions  with  total  as.sets 
h(!twe(;n  .$17.'5  million  and  .SlO  billion 
from  the  revised  ^  1020.20(c)  di.scdosure 
will  also  h(!  minimal.  The  Bureau 
ex|)(u;t.s  that  the  information  c:ollection 
and  data  jn'ocessing  costs  will  largely  he 
absorbed  by  third-party  vendors.  The 
mailing  costs  of  the  revised  1020.20(c) 
will  he  the  .same  as  the  mailing  costs  of 
the  current  disclosure. 

Based  on  di.scussions  with  industry, 
the  Bureau  believes  that  the  vast 
majority  of  de])ositories  and  credit 
unions,  of  any  size,  are  already  in 
compliance  with  the  |)rovisions  for 
prompt  crediting  of  ])ayments  and 
response  to  recpiests  for  payoff  amounts. 

Thus,  most  of  the  impact  of  the  final 
rule  on  depository  institutions  and 
credit  unions  with  total  as.sets  luitween 
$17.')  million  and  $10  billion  comes 
from  the  ])eriodic  statement  di.sclosure. 
I'he  Buriian  believes  that  a  significant 
mnnher  of  the.se  institutions  will  (pialifv 
for  the  small  servicer  exception  ado])ted 
in  the  final  rule.  Using  FHFA  and  (iall 
Re])ort  data,  the  Bureau  estimates  that 
^.)2%  of  institutions  in  this  range  and  all 
hut  one  of  tho.se  with  assets  of  .$17.') 
million  and  h(!low  will  (pialify  for  the 
exception. 

For  tho.se  institutions  with  total  as.sets 
between  $173  million  and  $10  billion 
that  do  not  (pialify  for  the  exception,  the 
Bureau  expects  that  the  information 
collection  and  data  ]jroce.ssing  costs  will 
largely  he  absorbed  by  third-jjarty 
vendors.  Thus,  the  main  co.st  factor  for 
these  institutions  is  the  mailing  (or  more 
generally,  the  distribution)  costs.  F’or  the 
reasons  discussed  above,  the  Bureau 
cannot  accurately  estimate  this  co.st.  It  is 
reasonable  to  snjjpose.  however,  that 
there  would  he  no  new  distribution 
costs  associated  with  fixed  rate 
mortgages  that  currently  receive  hilling 
statements.  'Fhere  may  also  he  no  new 
distribution  costs  associated  with  fixed 
rate  mortgages  that  cnrrentlv  receive 
coupon  hooks;  however,  servicers  who 
])rovide  these  consumers  with  coupon 
liooks  that  do  not  comply  with  the  new 
ride  would  need  to  provide  them  with 
revised  coupon  hooks  that  do  com])lv 
with  the  new  rule.  Similarly,  it  is 
niasonahle  to  suppose  that  there  would 
he  no  new  distrihntion  costs  associated 
with  adjustable  rate  mortgages  that 
currently  receive  hilling  statements. 


There  would,  however,  he  new  mailing 
co.sts  for  adjustable-rate  mortgages  that 
currimtly  receive  coupon  hooks. 

2.  lm])act  of  the  Provisions  on  (ionsumer 
Access  to  Uredit  and  (Consumers  in 
Rural  Areas 

The  consideration  of  the  co.st  of  each 
provision  of  the  final  rule  above  found 
that  the.se  costs  were  extremely  small  for 
the  l()2().2l)(c)  disclosure,  the  new 
initial  interiist  rate  adjustment  notice, 
and  the  proinjit  crediting  nupurement. 
Thus,  these  provisions  will  have  no 
significant  impact  on  consumer  access 
to  credit,  rhe  Bureau  cannot  accurately 
e.stimate  the  co.st  of  the  periodic 
statement  reipiirement,  and  there  is  a 
substantial  difference  between  the 
Bureau’s  rough  estimate  of  this  co.st  aud 
the  higher  co.st  figures  submitted  in 
comments.  However,  even  the  higher 
co.st  figures  should  not  materially 
reduce  consumer  access  to  credit  given 
that  such  costs  mav  he  recovered  at 
origination  through  a  relativelv  minor 
fee. 

(Consumers  in  rural  areas  mav 
expi'i'ience  impacts  from  the  final  rule 
that  are  different  in  certain  re.s|)ects 
from  the  heniTits  ex])erienced  by 
consumers  in  gemind.  ('.onsumers  in 
rural  areas  may  he  more  likely  to  obtain 
mortgages  from  local  hanks  and  credit 
unions  that  service  .3,()()()  loans  or  fewer 
and  only  service  loans  which  thev 
originated  or  own.  For  reason  discu.ssed 
above,  the.se  .servicers  likely  alreadv 
provide  many  of  the  benefits  to 
consumers  that  the  final  rule  is  designed 
to  jirovide.  Tlu!se  servicers  will  benefit 
from  the  exemption  to  the  periodic 
statement  riKpiirement  in  the  final  rule 
by  not  incurring  the  co.sts  as.sociated 
with  modifying  an  existing  di.sclosure  or 
creating  a  lunv  disclosure  to  comply 
with  this  reijuirement.  Borrowers  in 
turn  may  himefit,  either  as  mortgagees  or 
as  customers  at  the.se  insured 
depositories  and  credit  unions,  through 
continued  access  to  a  lending  and 
servicing  model  they  prefer. 

VIII.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  reipiires  an  agency  to  conduct 
an  initial  regidatory  llexihility  analysis 
(IRFA)  and  a  final  regulatory  flexibility 
analysis  (FRFA)  of  any  rule  subject  to 
uotice-aud-commeut  rulemaking 
reipiirements,  imle.ss  the  agimcy  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.'”-  The  Bureau 


I'’()r  |)iM'|)()S(ts  of  iissossinfi  llio  inii)a(:l,s  of  the 
final  mil!  on  small  onlilios.  "small  nnlilins"  is 
(lofinoil  in  llio  Rf'A  to  inclndo  small  hnsino.ssos. 
small  not-foi-i)i'ofil  organizations,  and  small 
{lovornmonl  inrisdiclions.  .S  IL.S.C;.  (i(U(ti).  A  “small 


also  is  subject  to  certain  additional 
procedures  under  the  RFA  involving  the 
convening  of  panel  to  consult  with 
small  business  rei)re.sentativ(!S  ju  ior  to 
pro])osing  a  rule  for  which  an  IFRA  is 
retpiiriHl. "" 

An  entity  is  considered  “small”  if  it 
has  $17.3  million  or  less  in  as.sets  for  the 
hanks,  and  .$7  million  or  less  in  reventie 
for  non-hiink  mortgage  lenders, 
mortgage  brokers,  and  mortgage 
servicttrs.'””  The  Bureait  did  not  certify 
that  the  proiiosed  rule  would  not  have 
a  significant  ecotiomic  imjiact  on  a 
substantial  number  of  small  entities. 
Thus,  the  Bureau  convened  a  Small 
Business  Review  Panel  to  obtain  advice 
and  recommendations  of  rejiresentatives 
of  the  regulated  small  entities.  The  2012 
TILA  Servicing  Proposal  preamble 
included  detailed  information  on  the 
Small  Business  Review  Panel.'”'’  The 
Panel’s  advice  and  recommendations 
are  found  in  the  Small  Business  Review 
Panel  Re])ort:  '””  .several  ofthe.se 
recommendations  were  incor])orated 
into  the  jfrojio.sed  rule.  The  2012  I’lLA 
.Servicing  Proposal  akso  included  a 
discussion  of  each  of  the  panel’s 
recommendations  in  the  section-hy- 
.section  analysis  of  each  section. 

'I’lie  2012  TILA  Servicing  Proposal 
contained  an  Initial  Regulatorv 
Flexibility  Analysis  (IRFA),'”^  pursuant 
to  section  003  of  the  RFA.  In  this  IRFA 
the  Bureau  solicited  comment  on 
whether  the  burden  impo.sed  on  small 
entities  by  the  initial  interest  rate 
adju.stment  di.sclosure  outweighed  the 
consumer  jjrotectioii  benefits  it  would 
afford  as  well  as  whether  the  projio.sed 
rule  would  have  any  impact  on  the  cost 
of  credit  for  .small  entities.  Comments 
addressing  the  initial  rate  adjustment 
disclosure  are  addres.sed  in  the  section- 
hy-.section  analysis  above.  Comments 
addressing  the  impact  on  the  co.st  of 
credit  are  discu.ssed  below.  Elsewhere  in 
the  propo.sal.  the  Bureau  sought 
comment  on  the  small  .serx'icer 
exemption.  sj)ecifically  if  ".small 
.servicer”  was  properly  defined,  and  if 
the  small  servicer  exemption  should  he 


l))isii)t!SK"  is  tl(!t(!rn)inf!(l  liv  aiipliciilioii  ol  .Small 
Businiiss  Allministration  ro^nlations  anil  rolornnro 
to  till!  North  .Amoriiian  Inilnstrv  (lassirication 
.Systom  (NAKi.S)  ilassilications  and  siz.i!  stanilarils. 

5  U-.S.C,  (i()I(:t).  A  "small  or<>aniz.ation"  is  anv  "not- 
lor-|irolit  ontnrprisi!  whiili  is  iniloponilontiv  ownoil 
and  oporatod  and  is  not  dominant  in  its  I'mlil."  .S 
ll..S.(:.  (>01(4).  A  "small  f^ovornmontal  jurisdiotion" 
is  till!  fiovornmont  of  a  i:it\'.  lanmtv.  town,  township. 
\  illa>;i!.  srliool  district,  or  special  district  with  a 
population  ol  loss  than  .SO.DOO.  .S  ll..S.('..  (iin(.S). 

'■".S  Ih.S.C.  (it)!). 

'’"'rill!  ciirrcnt  .S8A  si/.o  standards  arc  lound  on 
.SliA's  Well  site  at  /i///).//nii  ic..s7«i.om7f  o/i(en// 
l(il)lir-sii}(ill-l>iisinass-six(!-sl(in(l(ir(ls. 

"■■>77  FR  57:)1H.  .S737()-77  (.Sept.  17.  2012). 

''"’.Si‘(!  .Small  Business  Review  I’anel  Reiiort. 

''■'77  I'R  .")7;n«.  .S7:i7()-8:i  (.Sept.  17.  2012). 
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extended  to  other  j)rovisions  of  the 
projjosed  rules.  The.se  coniiuents  an; 
addressed  in  the  .section-hy-seetion 
analysis  of  each  provision. 

Uased  on  the  comments  received,  and 
for  the  reasons  staled  Inflow,  the  Ihinfan 
is  not  certifying  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  snhstantial  nnml)er  of  small 
entities.  Accordingly,  the  Ihiufan  has 
pre|)are(l  the  following  final  regulatory 
flexihilitv  analvsis  pursuant  to  section 
()()4  of  the  R1‘ A. 

7.  A  .S/n/e/nen/  of  thn  A'eed  for.  and 
Ohjaclivos  of.  tlw  Ihdo 

The  Ihirean  is  pnhlishing  final  rules 
to  e.stahlish  new  regnlatorv  jn'otections 
for  consumers  relating  to  mortgage 
servic:ing.  'I'he  final  rule  amends 
Regidation  Z  to  implement  amendments 
to  'I'lLA  that  were  added  by  sections 
1418.  1420,  and  1404  of  the  llodd-Frank 
Act.  (Congress  included  sections  1418. 
1420.  and  1404  in  the  Dodd-Frank  Act 
to  address  consumer  harms  relating  to 
mortgage  servicing. 

'I’he  overall  objective  of  the  di.sclosure 
nuiuinanents  and  the  ])ayoff  .statement 
provision  is  to  ensure  that  consumers 
can  obtain  basic,  accurate  information 
about  their  mortgage  loan  obligations  in 
a  timely  maninfr.  The  amendments  to 
Regulation  Z  are.  among  other  things, 
intended  to  protect  consumers  by 
ensuring  that  a  consumer  nuaaves 
disclosures  in  advance  of  an  interest 
rale  adjustment  with  snfficient  time  to 
explon:  options  available  to  the 
consumer,  if  necessary,  to  avoid 
l)ayment  shock.  'I’he  Bureau  akso 
proposes  to  revise  the  content  and 
timeframe  of  the  Regulation  Z 
§  102(1. 20(c)  di.sclosure  for  interest  rate 
adjustments  that  result  in  an 
accom])anying  jiayment  change,  from 
the  current  between  25  and  120  davs 
hifforcf  the  first  jjaymcint  at  a  new  level 
is  due.  to  between  (10  and  120  days 
hiffore  th(j  first  j)ayment  at  a  new  level 
is  due. 

Further  the  amendments  are  intended 
to  ensun;  that  a  consumer  receives  a 
monthly  mortgage  statement  that 
disclo.ses  the  current  .status  of  the 
consumer's  mortgage  loan  obligation. 
'I’he  recjuired  periodic  statement  is 
designed  to  serve  a  variety  of  purposes. 
'I’hese  purposes  include  informing 
consumers  of  their  payment  obligation, 
providing  consumers  with  information 
al)out  their  mortgage  in  an  easilv  read 
and  understood  format,  creating  a 
record  of  tran.sactions  to  aid  in  error 
d(;t(;ction  and  resolution,  and  providing 
information  to  distressed  or  delinquent 
consumers. 

Finally,  the  amendments  are  intended 
to  protect  consumers  by  imj)osing 


reciuirements  clarifying  the  crediting  of 
i;on.sumer  mortgage  loan  payments  and 
by  re(|uiring  a  .servic(!r  to  provid(!  a 
consumer  with  a  i)ayoff  statement 
witliin  a  reasonal)le  timeframe.  'I’he 
of)jective  of  the  ])rompt  cnuliting 
recjuinMnent  is  to  ensure!  that  cousuunirs 
l)eneiit  from  eveiiy  effort  that  they  make 
to  pay  their  mortgage!  eleht.  't  he!  fimel 
rede  edarifiees  the  mexening  e)f ‘‘])avme!nt” 
ie)r  purperses  e)f  the  e:re!eliting 
reHiuirement  hut  eleeexs  ne)t  re!(|iure! 
immeefiate  e:re!efiting  e)f  peutial 
payments. 

2.  Siinnnaiy  of  Significant  Issues  Raised 
hv  (ionnnenis  in  Res})onse  to  the  Initkd 
Regnlatorv  Flexibility  Aindvsis 

in  ace;e)relance  with  sectieen  3(a)  e)f  the 
RFA,  the  Burexm  prepareel  an  IRFA.  In 
the!  IFRA.  the  Burexeei  e!.stimate!el  the 
])os.sil)le  compliance  e:osts  for  small 
entitie!s  fre)m  exieih  maje)r  e:omi)e)ne!nt  e)f 
the  rede  against  a  pre-statute  ha.seline.”"* 
'I’he  Bure!au  reKpiexsleel  e:e)mme!nt.s  on  the 
IRFA.  An  inelustry  assoeaation 
snhmitteel  a  exemment  le!lte!r  that  referreel 
in  passing  te)  the  Re!gulale)rv  l‘’le!xil)ility 
Analysis.  It  eliel.  lujwever,  raise  thre:e 
signifiexmt  issuers  re!gareling  the  impae:t 
e)f  the  pre)])e)se!el  rede  een  small  .se!rvie:e!rs. 
l‘’ir.st,  the  e:e)nnne!nler  stiiteul  that  it 
we)ulel  ne)l  he  effeMlive  ])uhlie:  peelicy  le) 
re!e|inre!  .se!rvie:e!rs  smiille!r  (him  lhe)se!  in 
the  (e)p-.'i()  le)  ineair  the  ce).sts  e)f 
e:e)mplying  with  the!  pre)pe)seel  rede.  'I’he! 
e;e)nnnenter  e)l).se!rve!el  that  the  te)p-.')() 
sen  vieairs  se!rvie;e!  80  pe!re:e!nl  of 
eeutstaneling  meertgage  leeans  iinel 
t:ompliane:e  with  the  rule  we)ulel  imj)e)se 
signifiexmt  e:e)sts  e)n  the  well  eever  12,()()() 
se!rvie:ers  that  .service  the  remaining  20 
l)e!re:ent.  The  e:ommente!r  .stiites  that 
small  sen  vicers'  e:e)st.s  are 
elisprope)rtionate  te)  their  share  e)f  the 
market.  Se!e:e)nd,  the  e:e)mmenter  states 
that  neither  the  ])rope).se!el  Dodel-Frank 
Ae;t  .see:tie)n  1022  analysis  ne)r  the  IRFA 
aeleepiately  ielentifie!s  the  types  e)f  e;ost.s 
e)r  the  amount  of  the)se  e:e).st.s  that  hank 
se!rvie:ers  will  incur  as  a  residt  e)f  the 
servieang  ridennikings.  'I’hirel,  the 
ce)mmente!r  st.ites  that  given  the 
.seerviedug  ])e!rfe)rm€me;e  e)f  e;e)nnnunity 
himks  anel  the  incemtives  that  elrive  (heir 
high  level  e)f  e:ustome!r  seerviex!,  there!  is 
no  ele!me)nstrate!el  neuiel  te)  ii])plv  te)  small 
.se!rvie;e!r.s  the)se  elememls  e)f  the  pre)])e)sal 
that  ine  ne)t  re!e]iure!el  hv  the!  Deeelel-Frank 
Ae:t.'’'’' 


piirl  VII. n.  lor  an  c.xplanalion  nl  jne- 
statiito  basnlinn. 

'''■'11)1!  coininnnliii’ (l()c:s  not  (Inlinn  small  sia  vicin'. 
hut  tlu!  (:()inm(!nl(!i'  dous  i'u(|ui!sl  that  lliu  nuruau 
incnsisu  elm  loan  Ihnisholcl  in  §  iei2i).4 1  ((0(4)  to 
lei.aeKI.  llu;  liuicau  n(it(!S  that  ahoul  i'eill  insunui 
(Inposiloi'ius  and  cnalil  unions  soi  vioo  ovetr  le), 110(1 
loans  and  othors  sorvico  somu  loans  lor  oll)(!i's. 


'flu!  Bure!au  has  eiarefnlly  ce)nside!re!el 
these  ceemments  anel  reespeenels  as 
fe)lle)ws.  P’irst.  while  the  Bureiau  agreees 
ihcit  it  shonlel  he!  iiware  e)f  imjeeesing  a 
elispre)|)e)rtie)niite!  share!  e)f  e:e)mpliance 
ce)st.s  on  <1  ])artie:ular  s(!gme!nt  e)f  it 
market,  it  helien  exs  tlnit  eleeing  se)  may  he 
neuiessiiry  under  eiertiiin  edrcum.stances. 
The!  e;e)nse!e]ue!nce!s  e)f  e:ompliane:e)  ce)sts 
for  ce)vere!d  i)e!r.se)ns  ele!])e!nel  een  the  size 
e)f  thexse  e;e)st.s  relative  te)  e)ther  e:e)sts  anel 
the  ability  of  exevereel  peersons  to  ahseerf) 
e)r  shift  these  e:e)sts.  'I'lie  conseeiueneies 
fe)r  eionsumers  ele!pe!nel  een  these  facteers 
its  well  as  the  impreevements  in  proelueits 
itnel  services  freein  e:ompliance  by 
.servicers.  These  e;onse!quene:e!s  are  ne)l 
summarizeel  by  the!  share  of  aggreigate 
costs  inqto.seel  een  a  partieailiir  .s(!gme!nt. 
The  Bureau  also  nettes  that  the  fae:t  that 
it  large  ntttnher  of  stnall  servieiers  will 
rt!(]itire  new  anel  revised  disedosures 
tneans  that  extedi  vendetr  will  likely 
sprextel  the  one-time  cet.sts  of  eleveloping 
anel  valielatitig  disclosttrets  e)ve:r  a  large 
tnitnhe!!'  e)f  serx  icetrs.-'"’ 

See:e)nel.  the  pro])e)seel  De)dd-Fratik  Act 
seeOieen  1022  analysis  and  IRFA  both 
Itriefly  eleseadheel  the  ettiet-titite  atid 
e)tige)ing  e;e)st.s  that  hank  servieiers  weeulel 
iticur  as  itart  e)f  the  setrviedng 
rtilentitking.  Be)th  alse)  jtretvieleel  litniteel 
eiuitntifiexttietn  of  the  e:e)sts  atlrihutiihle  te) 
the  nth:,  fre)m  a  pre!-.statt)te)rv  haselitte, 
in  light  of  the  liuiitetd  ame)unl  e)f  elala 
that  was  re!i)se))iitl)ly  availahle.  As 
eliseats.seel  itt  the  fitiitl  De)elel-Fri)nk  Ae;l 
section  1022  atialysis,  the  Bureau  eloes 
ne)t  heliene  that  the  edtangeis  retejuireel  e)f 
servicetrs  in  this  ruletmitkitig  woulel 
imj)e)se  the  ty])es  of  ce).sts  thitt  the 
e:e)mtnente!r  eieseadhes.-'” 

Fitially,  the  Bureau  notes  that  it  has 
offeretel  ge)e)el  reasons  for  reeiuiring  all 
servicen  s  to  proviele  the  revisenl 
§  l()2(i.2()(c)  eli.sedosure.  'rhe  additieniiil 
e:onte)nt.  cle)ar  formatting  and  earlier 
elisclosure  will  hemefit  consunuirs  who 
neeeel  (e)  refinaneie  or  move.  ’I’he  Bureiiu 
also  ne)tes  that  applying  the  me)difie!d 
l()2().2()(e:)  dis(de)sure!  to  only  certain 
se!rvicer.s  niiiy  creeate  e:e)nfu.sie)n  as  the 
seervicers  ne)t  ce)ve!re!el  by  the  ne!w  rule) 
we)edel  still  he  re!ejuireel  to  jjreevide  the 
e!xi.sting  notieais  on  the  e!xi.sting 
timefriime;  hiiving  seM'vicen's  senel  vea’y 
similar  ne)tice!s  e)n  different  timeframes 
may  he  e;e)nfusing  for  the  marke!tj)lae;e. 

'I'lie  Bureau  reeieiveel  numerous 
eiomments  ele!scril)ing  in  gemeral  tea'ins 
the!  im])ae;t  e)f  the  ])rope)se!el  rule  on  small 
.servie:e!rs  anel  the  neeel  for  exempt ieens 


-""1  l)is  |)()iut  Wiis  i))iid(!  iu  thu  proposeui  Oodd- 
Miiuk  Act  .suction  1022  iuudvsis.  son  77  I'R  ,'>7:t  lit. 
.S7.'t(i<)  (,Supt.  17.  2012).  iiiid  is  discussud  lurtilur  in 
tl)u  finiil  Dodd-l-'nink  suction  1022  iinnlysis. 

Son  pint  VII. 15  iind  tlu;  considunilion  ol Costs 
to  covurud  i)ui  sons  Iron)  tliu  i'uvis(!d  §  1020. 20(c) 
noticu  in  ))iii-t  Vll.D.l. 
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for  small  servicers  from  various 
provisions  of  the  j)ro])osed  rule.  These 
comments,  and  the  Bureau’s  responses, 
are  discu.ssed  in  tlu;  .section-hy-section 
analysis,  element  .'i  of  this  FRFA 
(regarding  the  small  servicer  exce])tion 
to  the  ])(;riodic  statement  re(iniremenl) 
and  ehanent  (i-l  of  this  FRFA. 

.7.  /fe.s/jon.se  to  the  Snuill  Biisiimss 
Adniinistnilion  Ojfict;  of  Advocacy 
(Joniiiicnl 

The  Small  Business  Administration 
Office  of  Advocacy  (Ailvocacy) 
j)rovided  a  formal  comment  letter  to  the 
Bureau  in  res])onse  to  the  pro])osed 
rules  on  mortgage  servicing.  Among 
otlujr  things,  this  letter  ex])re.ssed 
c:oncern  about  the  following  issues: 
Inadecpiate  notice  of  the  proposed  rules, 
small  servicer  exem])tions,  and  the 
effcictive  date  of  the  rcignlation. 

First.  Advocacy  exjjressed  concern 
that  small  entities  did  not  have  adecjuate 
notice  of  the  ])roiJOsed  rnhis,  hcjcau.se 
although  the  projjosed  rules  wcire 
postcul  on  the  Bureau  VVeh  site  on 
August  10,  2012  with  c:omments  due  00 
(lavs  later,  the  rules  were;  not  ])uhlished 
in  the  Federal  Register  until  .September 
17,  2012.  Advocaev  was  concerned  that 
.small  entities  that  redied  on  the  Federal 
Register  for  notice  of  propo.sed  rules 
would  not  have  sufficient  time  to 
|)re])are  comments  in  r(!S])on.se  to  the 
propo.scid  rule. 

The  Bureau  helicwes  that  small 
(iutities  were  given  adcKpiate  notice  and 
a  full  op])ortunity  to  comment  on  the 
propo.sed  rule.  The  rules  were  i)ress 
rehxi.sed  and  published  on  the  Bureau's 
Wed)  site  a  full  00  days  before  the  close 
of  the  comment  period.-"-  The  Bureau 
engaged  in  industry  outreach,  including 
a  pid)licity  campaign  around  the 
Regulation  Room  j)roject  encouraging 
and  facilitating  public  ])articipation  in 
the  rulemaking  ])roce.ss.-""  Further,  the 
Bureau  believes  that,  in  liglit  of  the 
recent  attention  on  the  industry, 
including  the  National  Mortgage 
.Settlement  and  market  changes,  small 
entities  would  he  aware  that  the  Dodd- 
Frank  Act  mandated  changes  to  the 
servicing  industry  and  proposed  rides 
would  he  forthcoming;  ])articularly 
given  that  trade  as.sociations  have  taken 
an  active  role  in  the  rulemaking.  The 
Bureau  believes  such  trade  associations 
have  helped  to  inform  small  entities  of 
the  pro])osed  rulemaking.-"'  In  light  of 


l’r(!ss  K(!Ii!:is(!  on  .Si!rvi(:inf>  I’roposal. 
-"■* o.”..  Nat'l  Ass'n  on''iHl.  (aiulit  Unions. 
C7'7’/J  I’rnposas  .\/o;7,i;(/"(!  Servicin'’  Ihili'  Cluingcs 
(Ang.  12.  2012)  ("NAldui  Uoinplianen  Blog"). 
tivdildhlo  dl  hHp://\\  \\  \\  .ndlcd.di-}>/Xd\\  s/2()  12 
\'dns/Augusl/(^FPI!  i)ioi)osds_morliid<>o_sdn’i(:ing_ 
lllldclldlinds/. 

NAFC.U  Uoinpliaiua;  lilog. 


all  this,  the  Bureau  believes  that  small 
entities  were  given  adecjuate  notice  of 
the  proposed  rules,  as  evidenced  by  the 
large  numher  of  small  entities  who 
submitted  formal  comments. 

.Second,  Advocacy  encouraged  the 
Bnrean  to  use  its  excejition  authority  to 
exempt  small  .servicers  from  as  much  of 
the  proposed  rule  as  possible,  including 
specific  recjuests  for  exemiitions  from 
the  ARM  disclosure  and  periodic 
statement  provisions.  The  Advocacy 
letter  exjire.ssed  concerns  that  the  new 
§  1()2().2()((1)  initial  interest  rate 
adjustment  notice  would  he  confusing 
to  consumers  hecau.se  the  rate  could 
change  during  the  six  month  period 
between  when  the  estimate  was 
provided  and  when  the  rate  actually 
changes,  such  that  this  would  not 
provide  meaningful  notice  to  the 
consumer.  Additionally,  Advocacy 
encouraged  the  Bureau  to  exempt  small 
entities  from  the  rate  change  notification 
for  non-hybrid  ARMs  hecau.se  the 
changes  are  not  re(|uired  by  the  statute. 
Finally.  Advocacy  encouraged  the 
Bureau  to  exem])t  all  small  entities  from 
the  periodic  statement  reciuirements. 

The  Bureau  carefully  considered  a 
small  servicer  exemption  in  light  of 
each  of  the  proposed  rules,  and  a 
comjilete  discussion  of  the 
consideration  of  a  small  servicer 
exemption  is  found  in  the  resjiective 
section  of  the  section-hy-.section 
analysis.  The  Bureau  believes  the  earlier 
notification  of  the  initial  rate  change 
will  hel])  to  ensure  a  consumer  who 
would  have  difficulty  making  |)ayments 
at  the  adjusted  rate  has  sufficient  time 
to  ])ursue  the  alternatives  suggested  in 
the  notification.  As  discu.ssed  above,  the 
Bureau  believes  benefits  of  the  earlier 
timeframe  outweigh  the  jiotential 
confusion  the  estimate  may  cause. 
Further,  the  Bureau  believes  that, 
hecau.se  both  hybrid  and  non-hybrid 
ARMs  are  subject  to  the  same  risk  of 
jiavinent  shock,  it  is  a|)j)ropriate  to 
exjiand  the  .scope  of  the  rule  to  include 
non-hybrid  ARMs,  as  conteinjilated  by 
the  savings  clau.se  in  TILA  .section 
128A((;).  Finally,  the  Bureau  is 
finalizing  the  iirojiosed  small  servicer 
exemption  for  the  jieriodic  statement 
reejuirement,  with  an  exjianded 
threshold  (.'j, ()()()  loans).  For  the  reasons 
di.scnssed  above  in  the  section-hy- 
section  analv.sis.  the  Bureau  believes 
this  is  the  approjiriate  .scojie  of  the  small 
servicer  exemption. 

Third,  Advocacy  encouraged  the 
Bureau  to  jirovide  .Small  Entity 
Representatives  with  a  sufficient 
amount  of  time  for  them  to  comply  with 
the  reejuirements  of  the  propo.sal,  and 
expressed  this  could  take  18-24  months. 
A  complete  discn.ssion  of  the  effective 


date  is  found  in  jiart  VI  above.  \Vhile  the 
Bureau  understands  the  new  rules  will 
take  time  to  implement,  the  Bureau  also 
believes  that  consumers  should  have  the 
benefit  of  the  additional  jirotections  as 
soon  as  practical.  In  light  of  the 
comments  received,  the  Bureau  believes 
that  12  months  is  an  appropriate 
imjilementation  period.  I'liis  time 
period  is  consistent  with  (1)  the  period 
rec|uestecl  by  the  vast  majority  of 
comments,  (2)  outreach  conducted  by 
the  Bureau  with  vendors  and  systems 
providers  regarding  timeframes  for 
updating  core  sy.stems.  and  (8)  the 
implementation  period  for  other 
reciuirements  imposed  by  the  Dodd- 
Frank  Act  or  regulations  issued  by  the 
Bureau  that  may  also  impact  creditors, 
assignees,  and  servicers.  Further,  the 
Bureau  believes  that  an  approximately 
12-month  implementation  period 
appropriately  balances  the  needs  of 
indu.stry  to  adjust  operations  to 
implement  the  Final  .Servicing  Rules 
with  the  goal  of  providing  consumers 
the  benefit  of  the  protections 
im])lemented  hv  the  Final  .Servicing 
Rule.s. 

4.  A  Dcscri})lion  of  and  an  Estimate  of 
the  Number  of  Small  Entities  to  Which 
the  Hale  Will  Applv 

As  discu.ssed  in  the  .Small  Business 
Review  Banel  Report,  for  purpo.ses  of 
assessing  the  impacts  of  the  jiroposed 
ride  on  small  entities,  “small  entities"  is 
defined  in  the  RFA  to  include  small 
husines.ses,  small  nonprofit 
organizations,  and  small  government 
jurisdictions.-""’  A  “.small  business”  is 
determined  by  application  of  .SBA 
regulations  and  reference  to  the  North 
American  Industry  (lla.ssification 
System  (NAIC.S)  cla.ssifications  and  size 
standards.-""  Under  such  standards, 
insured  depositories  and  credit  unions 
are  considered  “small”  if  they  have 
Si  7.')  million  or  less  in  assets,  and  for 
other  financial  husines.ses,  the  threshold 
is  average  annual  receipts  (i.e.,  annual 
revenues)  that  do  not  exceed  87 
million.-"' 

During  the  .Small  Business  Review 
Banel  jirocess,  the  Bureau  identified  five 
categories  of  small  entities  that  may  he 
subject  to  the  iiroiio.sed  rule  for 
purpo.ses  of  the  RFA;  Commercial 
hank.s/savings  institutions-""  (NAKkS 
.'522110  and  .'522120),  credit  unions 
(NAIC.S  .'522180).  firms  providing  real 
estate  credit  (NAICkS  .'522202).  firms 
engaged  in  other  activities  related  to 


-"■•.s  ii..s.(:.  (ioKii). 

.SHA  .Siz(!  .Stiindiinl.s. 

.Si/.o  .Standards. 

-"".Savinf^s  institiitinns  include  thrills,  savinfis 
hanks,  inutnal  hanks,  and  similar  institutions. 
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crculit  interinodiation  (NAICIS  522300), 
and  small  non-profit  organizations. 
(Commercial  hanks,  .savings  institutions, 
and  credit  unions  are  small  hnsinesses 
if  they  have  Si  75  million  or  less  in 
assets.  Firms  providing  real  estate  credit 
and  firms  engaged  in  other  activities 
related  to  credit  intermediation  are 
small  hnsinesses  if  average  annual 
receipts  do  not  exc(!ed  S7  million. 

A  small  non-profit  organization  is  anv 
not-for-profit  enterin  ise  which  is 


indepcmdently  owned  and  o|)erated  and 
is  not  dominant  in  its  field.  Small  non- 
])rofil  organizations  engaged  in  mortgage 
servicing  ty])ically  pcjrform  a  ninnher  of 
activities  directed  at  increasing  the 
supply  of  affordable  housing  in  their 
comnmnilies.  Some  small  non-profit 
organizations  originate  and  .servict; 
mortgage  loans  for  low  and  moderate 
income  individuals  while  others 
purcha.se  loans  or  the  mortgage 
servicing  rights  on  loans  originated  hy 


local  community  development  lenders. 
S(!rvicing  income  is  a  siihstantial  source 
of  revenue  for  some  small  non-profit 
organizations  while  others  receive  most 
of  their  income  from  grants  or 
inve.stments. 

'rh(!  following  table  ])rovides  tlu; 
Hnniau’s  estimate  of  the  numher  and 
ty|)es  of  entities  to  which  the  rule  will 
ai)i)ly; 


Table  1:  Estimated  number  of  affeeted  entities  and  small  entities  by  NAICS  code  and 
engagement  in  closed-end  mortgage  loan  servicing 
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For  commercial  hanks,  savings 
institutions,  and  credit  unions,  the 
mnnher  of  entities  and  asset  siz(!s  were 
obtained  from  Decemh(!r  201 1  (kdl 
Report  data  as  com])iled  hy  SNL 
Financial.-"’’  Banks  and  .savings 
institutions  are  c:onnted  as  engaging  in 
mortgage  loan  servicing  if  they  hold 
ch).sed-(!nd  loans  secured  hv  one  to  four 
family  residential  j)ropertv  or  thev  are 
.servicing  mortgage  loans  for  otlnirs. 
(aedit  unions  are  counted  as  engaging 
in  mortgage  loan  servicing  if  they  have 
clo.sed-end  one  to  four  family  mortgages 
in  j)ortfolio.  or  hold  real  estate  loans 
that  have  been  sold  hut  remain  .serviced 
hy  the  institution. 

For  firms  providing  real  estate  credit 
and  firms  engaged  in  other  activities 
related  to  credit  intermediation,  the 
total  number  of  entities  and  small 
entities  comes  from  the  2007  Economic 
(amsus.  The  total  ninnher  ofthe.se 
entities  engaged  in  mortgage  loan 
.servicing  is  based  on  a  special  analvsis 
of  data  from  the  Nationwide  Mortgage 
Licensing  System  and  Registry  (NMI.S) 
and  is  current  as  of  Q1  2011.  The  total 
eijuals  tin*  ninnher  of  non-depositories 
that  (Migage  in  mortgage  loan  servicing, 
including  tax-exempt  entities,  excejit  for 
tho.se  mortgage  loan  servicers  (if  any) 
that  do  not  engage  in  any  mortgage- 
related  activities  that  reipiire  a  State 


-"''11h!  Hun^.'iu  liii.s  updalttil  lluisn  li"uit!s  Iroin  llin 
Initial  K(!”iilal(iry  M(!\il)ililv  .Analysis,  which  used 
l)ncoinlM!r  2IU(I  Call  Kc^porl  data  as  cninpihul  hv 
.SNI,  Financial. 


licen.se.  'I'lie  estimated  ninnher  of  small 
entities  engaged  in  mortgage  loan 
servicing  is  based  on  priulicting  the 
likelihood  that  an  entity’s  revenue  is 
less  than  the  .$7  million  threshold  based 
on  the  relationshi])  between  servicer 
portfolio  size  and  servicer  rank  in  data 
from  Inside  Mortgage  Finance. 

Non-profits  and  small  non-profits 
engaged  in  mortgage  loan  servicing 
would  hi!  included  under  real  estate 
credit  if  their  ])rimary  activity  is 
originating  loans  and  under  other 
activities  related  to  credit 
intermediation  if  their  primary  activity 
is  servicing.  The  Bureau  has  not  been 
able  to  .separately  estimate  the  ninnher 
of  non-profits  and  small  non-profits 
engaged  in  mortgage  loan  servicing. 
I'he.se  non-profits  may  list  loan 
servicing  income  on  the  IRS  Form  990 
Statement  of  Revenue,  hut  it  is  not 
possible  to  search  ])nhlic  databases  on 
non-profit  entities  according  to  what 
they  list  on  the  Statement  of  Revenue. 

The  Bureau  is  exenijiting  servicers 
that  service  5,()()()  mortgage  loans  or 
less,  all  of  which  the  servicer  or  an 
affiliate  owns  or  originated,  from  the 
new  jieriodic  statement  disclosure 
riKiiiiremenls  in  tj  1()2().41.  The  Bureau 
e.stimates  that  all  hut  one  insnriid 
depository  or  credit  union  that  meets 
the  .SBA  a.sset  threshold  will  ipialify  for 
the  exemption.  The  Bureau’s 
methodology  for  this  estimate  is 
straightforward  in  the  case  of  criidit 
unions.  The  credit  union  (kdl  Rejiort 


presents  the  numher  of  mortgages  held 
in  credit  union  iiortfolios  and  the 
amount  of  assets.  The  Bureau  could 
readily  determine  which  credit  union 
small  servicers  (as  defined  hy  the  SBA 
asset  threshold)  serviced  5, ()()()  mortgage 
loans  or  less.  In  contrast,  the  hank  and 
thrift  (kdl  Report  does  not  pre.sent  the 
numher  of  mortgages,  only  the  aggregate 
imjiaid  ])rincipal  balance,  and  the 
amount  of  assets.  The  Bureau  develojied 
estimates  of  the  average  unpaid 
]3rincipal  balance  at  hanks  and  thrifts  of 
different  sizes  and  use  this  with  the 
information  on  aggregate  unpaid 
principal  balance  to  derive  loan  counts 
at  each  hank  and  thrift.^"’  The  Bureau 
could  then  determine  which  hank  and 
thrift  small  servicers  (as  defined  hy  the 
.SBA  a.sset  threshold)  .serviced  5. ()()() 
mortgage  loans  or  le.ss. 

It  is  not  possible  to  observe  whether 
the  loans  that  .servicers  are  servicing  for 
others  were  originated  hv  those 
servicers.  However,  the  Bureau  believes 
that  all  insured  depositories  and  criidit 


-"‘For  hunks  .mil  llirills  w  ith  undiir  .SH)  billion 
in  assets.  Ihc!  Ihinsin  calculated  the  average  unpaid 
principal  lialance  ol  portlolio  mortgages  l)V  .Static  lor 
credit  unions  with  less  than  .SI  billion  in  assets  and 
appliiui  the  .State  spcH:iiic  ligures  to  thesi;  hanks  and 
thrills.  F’or  hanks  and  Ihrills  with  oviu'  .$11)  billion 
in  assets,  tlu;  liureau  ridied  on  the  (XiC  Mortgage 
Mi!lrics  Keporl.  which  showiul  an  avmage  unpaid 
principal  balance  c!Sliinate  ol  SlT.A.ODO.  F'or 
securitized  loans,  the  Munsiu  relied  on  the  FHF'A’s 
Home  Loan  Ferl'ormance  database,  which  provides 
data  hy  size  ol  securitiziul  loan  hook:  this  yielded 
average  un|)aid  |)rincipal  balances  ranging  irom 
8141. ()()()  to  SI  fiO.ODO. 


I 


10998 


Federal  Register / Vol.  78,  No.  31  / Tluirsday,  February  14,  2013/Rules  and  Regulations 


unions  that  meet  both  the  S13A  asset 
threshold  and  tlie  loan  count  thriishohl 
likely  (lualify  for  the  ex(;e])tion.  In 
l)rinciple,  the.se  (mtities  may  not  (inalify 
for  the  exception  hecanse  they  do  not 
meet  the  other  conditions  of  the 
exc(!ption.  /.e..  they  service  loans  that 
they  did  not  originate  and  do  not  own. 
'file  nnrean  helieves  that  this  is 
extremely  unlikely,  however.  Fir.st.  most 
entities  servicing  loans  they  did  not 
originate  and  do  not  own  most  likely 
view  servicing  as  a  stand-alone  line  of 
business.  In  this  case  thev  would  most 
likely  choose  to  service  snh.stantiallv 
more  than  5.000  loans  in  order  to  obtain 
a  profitable  return  on  their  investment 
in  servicing.  Additionally,  the  Bureau 
helieves  it  is  highly  unlikely  that 
insured  depositories  and  credit  unions 
with  $175  million  in  assets  or  less 
choose  to  make  this  investment, 
jjreferring  to  use  their  as.sets  to  sn])port 
other  activities.  Taking  both  factors  into 
account,  the  Bureau  helieves  that 
essentially  all  insured  depositories  and 
credit  unions  that  meet  the  SBA 
threshold  and  the  loan  count  condition 
(|nalifv  for  the  excej)tion. 

'file  Bureau  does  not  have  the  data 
necessary  to  accurately  estimate  the 
mnnher  of  small  entity  non-dei)ositories 
that  would  he  covered  hv  the 
exemjition.-' '  To  obtain  a  rough 
estimate,  the  Bureau  notes  that  $7 
million  in  servicing  revenue  wonld  he 
gcmerated  from  an  aggregate  unpaid 
princi])al  balaiu:e  of  $2  billion.-'- The 
Bureau  estimates  that  all  hut  4  jjercent 
of  insured  depositories  and  credit 
unions  servicing  an  aggregate  nn})aid 
])rincipal  balance  of  $2  billion  or  less 

In  the  inoposcid  ruin.  Ilio  Huroau  statiKl  tliat  it 
was  workiii”  to  ”allior  data  Iroin  tlu;  Nationwido 
Mortgagi!  I.ionnsing  .Systom  and  Rngislrv  (NMI..S) 
lliat  would  1)0  additional  lo  tlio  data  usod  in  'I'ablo 
1.  Tho  Huroaii  oonsidorod  that  this  additional  data 
might  allow  Iho  thiroau  to  rolino  its  ostiinato  of  tho 
ninnhor  of  small  onlitv  non-dopositorios  that  wonld 
ho  covorod  hy  tho  proposod  poriodic  statomont 
oxomption  in  tho  proposod  21)12  Tlf.A  .Sorx  icing 
Proposal.  Tho  Hnroau  did  ohiain  additional  data 
from  tho  NML.S.  This  data,  howovor.  doos  not 
contain  information  diroctlv  ahout  mortgago 
sorvicing  rovonno  and  mortgago  loans  sorvicod  and 
il  has  limitod  information  with  which  to  dorivo 
thoso  amounts.  Tho  Kuroau  has  thoroforo  not  iisod 
this  additional  NM1..S  data  to  ostiinato  tho  mimhor 
of  small  ontity  non-dopositorios  that  would  ho 
covorod  hy  tho  oxomption  in  this  final  rnlo.  Tho 
Ihiroau  also  roquostod  that  commontors  snhmit 
rolovant  data.  All  prohalivo  data  snhmittod  hv 
commontors  woro  disenssod  in  this  doiaimont. 

-'-This  calculation  assumos  tho  sorvii:or  rocoivos 
.'<.')  basis  points  on  oach  dollar  of  un|)aid  principal 
halanco.  Typical  annual  sorvicing  loos  aro  2.')  basis 
points  for  |)riino  fixod-rato  loans,  .'i?..')  basis  points 
for  primo  /\KMs.  44  basis  points  for  l-'IIA  loans,  and 
.'ll)  basis  points  for  suhprinio  loans;  Sec  l.arry 
Cordoll  (.'/  (il..  The  Incentives  ()IMi)rl;^n<’e  Sen  icers: 
Myths  and  Ihudities.  at  15  (Pod.  Kosorvo  lid.. 
Working  Papor  No.  21)1)8-41).  21)1)8).  Tho  conclusion 
of  Iho  analysis  would  ho  Iho  samo  rogardloss  of 
which  liguro  is  usod. 


.service  5, ()()()  loans  or  less.  Assuming  a 
similar  relationship  between  servicing 
revenue  and  loan  counts  holds  for  non¬ 
depository  servicers,  at  le.ist  for 
relatively  small  dejiository  <md  non- 
dejiository  .servicers,  till  hut  4  percent  of 
non-depository  .servicers  wonld  .service 
5,()()()  loans  or  less.  This  estimate  ;md 
the  limited  diita  available  imply  tlnil  788 
(all  hilt  4  percent  of  800.  or  32)  non- 
de])ository  .servicers  wonld  service 
5.000  loans  or  less.  3'he  Bnreiin 
considers  these  figures  lo  he  the  best 
available  approximations  to  the  number 
of  non-depository  servicers  that  wonld 
and  wonld  not  tjnalifv  for  the 
exemption. 

5.  Projiicted  Reporting.  Recordkeeping, 
and  Other  Compliance  Requirements 

The  final  rule  does  not  imjjose  new 
reporting  or  recordkeejfing 
requirements.  The  final  rule  does, 
however,  impose  new  compliance 
retjiiirements  on  certain  small  entities. 
The  recinirements  on  small  entities  from 
each  major  com])onent  of  the  rule  are 
presented  below.  The  Bureau  discn.sses 
im])acts  against  :i  pre-statute  ha.seline. 

Compliance  reiiairements.  As 
discn.ssed  in  detail  in  the  .section-hv- 
section  analysis  above,  the  final  rule 
impo.ses  new  compliance  retinirements 
on  servicers.  The  final  rule  re(|nires 
initial  interest  rate  tidjn.stment 
notifications,  revised  snhseqnent 
interest  rate  adjustment  notifications, 
new  periodic  statement  disclosures,  and 
certain  changes  to  the  pronq)t  crediting 
and  ])ayoff  balance  provisions  of 
Regulation  Z.  As  di.scns.sed  in  the  Dodd- 
Frank  Act  section  1022  analysis  in  part 
VII  above,  the  Bureau  helieves  that 
small  servicers  will  incur  one-time  costs 
to  learn  about  the  final  rule  and  will 
generally  use  vendors  for  one-time 
software  and  IT  upgrades.  Small 
servicers  will  akso  generally  n.se  vendors 
for  ijrodncing  iind  di.stribnting  (i.e.. 
mailing  or  electronically 
communicating)  the  disclosures.  The 
Bureau  helieves  that  vendors  will  likely 
])ass  along  all  of  these  costs  to  small 
servicers.  However,  the  one-time  cost  to 
each  small  servicer  will  he  mitigated  by 
the  fact  that  the  costs  of  a  single  vendor 
will  he  spread  among  a  large  number  of 
servicers.  The  ongoing  costs  of  the  ARM 
disclosures  to  each  small  servicer  will 
he  mitigated  by  the  relatively  small 
mnnher  of  ARMs  that  currently  exist. 
The  one-time  and  ongoing  costs  of  the 
periodic  statement  disclosure  will  be 
mitigated  hv  the  exemption  for  smaller 
servicers  (as  defined  in  §  1028.41  (e)(4)). 

Section  1028. 20(c)  generally  amends 
the  timing  and  content  re(]nirement  for 
ARMs  to  provide  a  disclosure  prior  to 
eac:h  interest  rate  adjustment  that  effects 


a  change  in  payment.  This  change  will 
likely  impose  a  one-time  co.st  on  small 
entities  to  update  their  svstem  to 
comj)Iy  with  this  provision,  'fhe  Bureau 
reduces  the  burden  on  small  entities, 
among  other  ways,  by  providing  model 
forms  which  can  he  n.sed  to  ease 
coni])liance,  by  providing  exemptions 
for  locins  with  a  term  of  one  year  or  less, 
by  retpiiring  similar  information  to  that 
in  the  tj  l()28.2()(d)  notice,  and  by 
entirely  eliminating  the  current  annual 
disclosure  that  is  retpiired  when  over 
the  cour.se  of  a  year,  no  interest  rate 
adjustment  causes  a  ])ayment  change. 

Section  l()28.2()(d)  generally  requires 
a  new  tlisclosure  for  the  initial  interest 
rate  adjustment  of  an  adjustable-rate 
mortgage.  The  new  di.sclosure  will 
likely  impose  one-time  and  ongoing 
costs  on  servicers.  Servicers  will  need  to 
obtain  system  uj)grades  from  vendors  or 
make  programming  changes  themselves. 
One  Small  Entity  Representative 
reported  the  changes  could  take  two  to 
four  days  of  IT  suj)port:  the.se  would  he 
one-time  costs,  'fhe  Bureau  reduces  the 
burden  on  small  entities,  among  other 
ways,  by  providing  model  forms  which 
can  he  used  to  ea.se  compliance, 
tmsuring  similarities  between  this  and 
the  S  l()28.2()(t:)  notice,  and  by 
])roviding  exemptions  for  loans  with  a 
term  of  one  year  or  less. 

Section  1028. 38(c)(1)  retiuires  pronqit 
crediting  of  j)eriotlic  payments,  and 
allows  that  partial  pavments  mav  he 
held  in  suspense  accounts  subject  to 
t;erlain  re(|uirements.  (Compliance  with 
this  provision  should  impose  minimal 
additioiiiil  costs  as  j)rompt  crediting  of 
payments  is  already  retjuired  by  existing 
Regulation  Z.  Although  many  small 
entities  reported  they  do  not  n.se 
suspense  accounts,  small  .servicers  who 
do  use  susjiense  accounts  may  be 
required  to  update  their  .systems  to 
comply  with  this  provision. 

Section  1028. 38(c)(3)  retiuires  payoff 
balances  to  he  provided  within  seven 
husine.ss  days  indess  exceptional 
circumstances  apjjly.  (Compliance  with 
this  provision  should  impo.se  no 
significant  additional  cost  as  this 
essentially  codifies  exi.sting  Regul;ition 
Z  §  1()28.38(c)(1)(iii)  provisions  on 
payoff  statements,  except  that  the 
current  provision  retiuires  ptivoff 
statements  to  he  provided  within  a 
rea.soniihle  time  and  creates  a  safe 
harbor  for  responses  jirovided  within 
five  husine.ss  days. 

Section  1028.41  generally  re(|uires 
.servicers  to  provide  a  periodic 
.statement.  Servicers  may  he  required  to 
update  their  svstems  to  comply  with 
this  jirovision.  The  periodic  statement 
requirement  imposes  one-time  and 
ongoing  costs  on  small  servicers.  The 
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specific  tyj)os  of  costs  incurred  by  a 
servicer  depend  on  whethcir  the  serviciir 
produces  the  j)erio(iic  statement  in- 
liouse  or  uses  a  third-i)arly  vendor.  In- 
house  one-time  co.sts  include  the 
development  of  a  new  form,  system 
r(;programming  or  ac(|uisition.  and 
|)(!rha|)s  nmv  or  nixlattui  software.  In- 
house  ongoing  co.sts  for  i)ro(iuction 
include  additional  systmn  use  and  .staff 
time.  ln-hou.s(!  ongoing  co.sts  would  al.so 
include  paper,  printing,  and  mailing 
costs  for  di.strihnting  the  periodic 
statement  to  consumers  who  do  not  give 
IMMinission  to  receive  the  disch)sur(; 
(ilectronically.  Vendors  mav  also  charge 
an  initial  one-time  cost  for  develo])ing  a 
new  form  as  well  as  ongoing  t:osts  for 
producing  and  distrihuting  the 
.statement.  The  Ihireau  reduc(!s  the 
burden  on  small  entities,  among  oth(;r 
ways,  by  jiroviding  sample  forms  which 
can  he  us(id  to  ea.se  compliance  with  the 
final  rule,  by  providing  a  coupon  hook 
exemption  for  certain  fixed-rate 
mortgages,  and  hv  jiroviding  a  small 
servicer  exemption  for  certain  small 
entities. 

The  Small  Kntity  Repre.sentatives  who 
use  vendors  stated  that  thev  did  not 
know  what  their  vendors  would  charge 
to  enable  them  to  comply  with  the  new 
jieriodic  statement  reciuirement.  The 
.Small  Kntity  Rejiresentatives  agreed  that 
the  one-time  charge  would  he  different 
from  what  they  would  he  charged  if  thev 
were  the  only  entity  making  the  change. 
Vendors  can  spread  the  one-time  costs 
of  new  regulatory  reiiuirements  over 
many  servicers. 

In  accordance  with  Dodd-Frank  Act 
.section  1420.  the  final  rule  includes  a 
coupon  hook  exemption  for  fixed-rate 
loans  where  the  consumer  is  given  a 
coupon  hook  with  certain  of  the 
information  reipiired  hv  the  jieriodic 
statement.  It  is  not  po.ssihle  to  estimate 
the  share  of  residential  mortgage  loans 
serviced  by  small  servicers  that  would 
(jualify  for  this  exemption.  Many  of  the 
.Small  Entity  Representatives  reported 
that  they  provide  consumers  with 
coupon  hooks  for  ARMs.  However,  there 
is  no  data  with  which  to  estimate  the 
jiercentage  ot  small  servicer  ])orlfolio 
loans  that  are  in  fixed-rate  mortgages. 
Based  on  anecdotal  reports,  the  Bureau 
understands  that  many  small  servicer 
|)ortfolio  loans  are  adjustable-rate 
mortgages. 

Finally,  the  rule  includes  a  small 
.servicer  exemption.  In  the  jiroposed 
rule,  the  Bureau  providcid  an  exemption 
from  the  periodic  statement  recjuirement 
for  servicers  that  serviced  1 .()()()  or  fewer 
loans,  all  of  which  they  either  owned  or 
had  originated.  The  initial  regulatory 
flexibility  analysis  provided  a 
pndiminary  analysis  of  the  exemption 


and  stated  that  all  hut  13  small  insured 
depositories  and  cnulit  unions  and  (i.'j 
])ercent  of  small  entity  non-depositories 
wonhl  he  covenul  by  the  (ixemption.  As 
was  (ixplained  in  the  section-hy-section 
analysis  of  proposed  paragra])h  41(e)(4). 
this  calculation  was  has(!d  on  tin; 
a.ssumption  that  tin;  avinagi;  unpaid 
|)rinci|)al  balance;  on  tin;  1. ()()()  loans 
was  .SI  7.'). ()()().-'  '  Data  from  the  hank 
and  thrift  Hall  Report  on  total  unpaid 
princi])al  balance  of  loans  serviceul  hv 
each  hank  or  thrift  them  allowed  tin; 
Bnnian  to  (wtimate  the  nnmher  of  small 
insured  depositories  and  credit  unions 
that  would  he  covenMl  hv  the 
exemption,  'fhe  Bureau  solicited 
comment  on  all  a,s])ects  of  tin;  proposed 
(ixemption  and  askeul  intere.sted  parlies 
to  ])rovide  information  ndating  to  the 
(!xemi)tion. 

(A)nunanfs  raciuvtul.  TIk;  Biinxm 
r(u;eiv(!d  a  numh(!r  of  coimmmts  from 
hanks  and  thrifts  regarding  the;  average 
nn|)aid  princi])al  balance  of  hjans  thev 
originate  or  service;.  One  indnstrv 
commenter  stated  that  the  average  size 
of  loans  it  .servic(;d  was  about  ()()() 
and  that  the  av(;rage  mortgage  in  the 
.State;  e)f  Okhiheemii  was  <ihe)nt  .$108. ()()(). 
Aneether  stiite;el  that  the;  ave;rage;  size;  e)f 
le):ms  in  its  peertfeelie)  wees  le;.ss  them  half 
the;  Bnre;<m’s  figure;  anel  that  ;it 
eerigimitie)!!  it  weeidel  le;nei  eenlv  aheeeit 
Si 20. (too  e)n  the;  me;eli;m-v;due;el  house; 
in  the;  zip  e:e)ele;  e)f  its  imiin  e)ffie:e;. 
Ane)lhe;r  state;el  that  it  se;rvie:e;el  1 ,800 
leeans  with  an  iivenige  leean  size;  e)f  just 
uneler  S70.000,  ;mel  that  the;  jiroperseel 
thre;she)lel  |)e;nalize;.s  heniks  that 
s])e;e:ialize;  in  me)ele;nite;ly-prie:e;el 
he)me;s.“'  * 

In  re;s])e)nse;  te;  these;  eiemunents,  the; 
Bureau  perfeermeel  aelelitieenal  analysis  e)f 
Hall  Re;pe)rl  ehit.i  freem  hiinks,  thrifts  anel 
e:re;elit  uniems.  In  partieadar,  e;are;ful 
e;xaminatie)n  ejf  le)an  e:e)unt  infeermation 
fre)m  the;  e:re;elit  unie)n  Call  Re;])e)rt 
;dle)we;el  the;  Bure;au  te)  imjjreeve;  its 
estimate;  of  the;  likely  ave;rage;  impiiiel 
])rine;ipal  hidane:e;  e)f  leeans  .se;rvie:e;el  by 
ieanks  tlnit  me;e;t  the  .SBA  thre;she)lel  fen- 
;i  small  .se;rvie;e;r.  'flu:  Bure;au  has 
e:e)ne:luele;el  theit  the;  likely  ave;nige; 
un])ihel  prineapal  hahine:e;  eef  leeans 
se;rvie:e;el  by  insnre;el  elepeesiteeries  <mel 
e:re;elit  uniems  that  me;e;t  tlie;  .SBA 


'lliis  is  llu!  av(!i'iig(!  unpaid  la  incipal  Ijataiici; 
tor  lirsl-lioii  rcsidiMitial  morlf’af’ew  al  llic  laif-asl 
nalional  l)anks.  whicli  al  llio  liini!  otllu!  i'(!p<)rl 
accoiintcMl  tor  (>;)  |>i!i'(:(;nl  otatl  oulstandin^ 
inort^aans;  .Sec  e)(Xi  Morlf’af’i!  Mulrics  K(!|)()rl. 

-  Oil  llui  oltior  liaiid,  (inc;  inituslrv  coniiniinlur 
I'lipditiul  liolcting  loans  lolatiiif^  S440  million, 

so  approxiinaloly  .$172.(100  por  loan,  llui  liuroau 
nolos  lhal  onlv  onti  otihusi!  tour  coinmonlors  iniails 
tiu;  Small  liusinoss  A.ssociation  lliroshold  tor  a 
small  .sorvicor. 


thre;she)lel  is  e;le).se;r  to  S70.000.-'''’  'fhe 
Bure;an  alse)  e:one;lnele;s  that  ahenit  100 
se;rvie:e;rs  me;e;ting  the;  thre;she)lei  like;ly 
.se;rvie:e;  meire;  than  1.000  leians. 

On  the;  basis  of  this  aelelitiemal 
iinalysis,  the;  final  rule;  ine:re;ase;s  the; 
leian  e:e)unt  thre;she)lel  feir  the;  e;xe;m])lie)n 
Iremi  1,000  leians  tei  .'j.OOO  leians.  The; 
Bnreiau’s  eistiimite;  eif  the;  numhe;r  eif 
small  hank  anel  small  nem-hcink 
meirtgcige  se;rvie:(;rs  tlnit  will  he;  e;xe;mpt 
uneler  the;  ne;w  thresheilel  we;re;  jiresenteel 
in  e;le;me;nt  4  eif  this  FRFA.  aheive;. 

Hstiiudtc  of  the  cldsses  ofsiiidll 
(ditities  which  will  he;  sul)jc(:t  to  the 
I'cqdivcincni.  .Se;e:tion  (i03(h)(4)  eif  the; 

RFA  re;ejnire;s  ;m  eistimate;  eif  the;  e:lasse;s 
eif  small  entitieis  whiedi  will  he;  suhje;e:t 
te;  the  reiejuirement.  The;  e:lasse;s  eif  small 
entities  whie:h  will  he;  .suh)e;e:t  tei  the; 
re;]ieirting,  re;e;eirelke;e;])ing.  anel 
e:eimjiliane:e;  re;e]uire;ments  eif  the; 
preijiei.seel  ride  are;  the;  same;  e:la.sse;s  eif 
snnill  e;ntitie;s  that  are;  ielentifieel  aheive; 
in  part  VIII. B. 4. 

.Seeliein  (i03(h)(4)  eif  the;  RFA  alsei 
re;(pure;s  an  estimate;  of  the;  tvpe;  eif 
preilessiemal  skills  ne;e:e;s.sary  lor  the; 
]ire;]iaratiein  eif  the;  re;iieirts  eir  re;e:eirels. 

'flu;  Bure;au  antie:ipate;s  that  the; 
preife;ssieiinil  skills  re;ejnire;el  feir 
e:eimpliane;e;  with  the;  preijio.seel  rule;  are; 
the;  Siime;  eir  simihir  tei  theise;  re;e]nire;el  in 
the;  eireliiniry  exiurse;  of  husiness  eif  the; 
small  entities  alTeedeel  hv  the;  preipei.seel 
rule.  Ceim]iliane:e;  by  small  entities  that 
will  he;  affe;e:le;el  by  the;  rule;  will  re;eiuire; 
exmtinueel  performanex;  eif  the  hasie; 
iune:tieins  tliat  they  jierfeirm  teielay: 
Cemerating  elisedeisure;  feirms,  e:re;eliling 
peirtiiil  jiayments  frenn  exmsumers  either 
innneielialely  eir  when  the;y  exinstitute;  a 
full  payment,  anel  resiioneling  to 
re;e]ne;sts  feir  peiyeiff  statemiemls. 

6-i.  Description  of  the  Steps  the  Agency 
I  Ids  Tdken  To  Minimize  the  Significant 
Economic  Impact  on  Small  Entities 

'Flu;  Bureau  inulerstanels  the;  new 
provisieins  will  imjieise  a  exi.st  em  small 
e;nlitie;s,  anel  has  attempteel  to  mitigate; 
the;  hurelen  whe;re;ve;r  it  can  he  eleine; 
witheiut  nnehily  eliminishing  exinsmner 
preiteediem.  'Flu;  se;e:tiein-hy-.se;e:tiein 
aindysis  eifetiedi  jireivisiein  exintains  a 
eximplete;  eliscussiein  eif  the;  fblleiwing 
.steps  take;n  tei  minimize  the;  hurele;n. 


'(u'lutil  Unions  reiport  Itm  numtiiM  iuul  aiegro^ati 
liatanco  of  mortga^us  hold  in  porllolio  on  Ihoir  (iail 
Koporl.  l■■rom  tlioso  ro|)orls  llio  liuroau  caloulalod 
Iho  avorago  uu|)aid  principal  halanco  ol  porllolio 
morigagos  hy  .Slali;  Tor  crodil  unions  wilh  loss  lhan 
SI  hillion  in  assols  and  appliod  (ho  .Slalo  spocilic 
l'igur(!s  lo  hanks  and  Ihrills  undor  SKI  hillion  in 
ass(4s.  I'or  socurili/.od  loans  Iho  liunsui  dorivod  Iho 
avorago  unpaid  principal  halanco  hasod  upon  llu! 
si/.o  ol  lho  soiairilizod  loan  hook  using  (ho  I’tll’A's 
Homo  Loan  Pmlormanco  dalahaso.  which  viohUul 
halancos  ranging  from  SI  41. (1(1(1  (o  SKiil.lHHl, 
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Regulation  Z  §  l()2(i.2()((:)  Di.sclosure  for 
A(ljustal)le-Rat(!  Mortgages 

I’he  Hureau  is  making  changes  to  the 
(ixi.sting  §  l()2(i.2()(c)  disclosurt!  for 
ARMs.  'I’lie  hur(;au  has  attcmipted  to 
nhtigaf(!  the  hurden  of  tlie  changes  to 
the  ^  l()2(i.2()(c)  notice  hy  modifying  the 
final  rule  from  the  projjosed 
r(!(iuir(;ments  on  pre])ayment  ])(malties 
and  housing  counselors,  and  by 
incnxising  tin;  fhixihility  in  the  model 
forms,  for  the  .same  reasons  discussed  in 
the  discussion  of  §  l()2().2()(d) 
immediately  below.  Additionally,  the 
Bureau  is  mitigating  the  hurden  by 
including  exemptions  in  the 
§  102(i.2()(c)  rule  for  loans  with  terms  of 
one  year  or  less,  f  inally,  the  Bureau  is 
eliminating  the  annual  §  l()2(i.2()(c) 
notice  for  interest  rate  adjustments  that 
do  not  cau,s(!  changes  in  payment.  Tin; 
Bunxm  considered  hut  decided  not  to 
exem])t  small  .servicers,  as  they  are 
currently  providing  this  disclosure. 

Regulation  Z  ^  l()2(i.2()(d)  New  Initial 
Interest  Rate  Adjustment  Notice;  for 
Adjustable-Rate  Mortgages 

Dodd-Frank  Act  section  1418  r(;(]uire.s 
servicers  to  provide  a  new  disclosure  to 
consumers  who  have  hybrid  ARMs 
r(;gardiug  the  initial  interest  rate 
adjustment.  The  Bureau  r(;(iuires  the 
initial  interest  rate  adjustment  notice  for 
hybrid  (1/3.  l/.'j,  etc.)  as  well  as  ARMs 
that  are  not  hybrid  (1/1, 3/3.  5/5.  etc.). 
The  Bur(;au  has  attempted  to  mitigate 
the  hurden  of  the  notice  by  modifying 
the  final  rule  from  the  proposed 
r{;(iuirements  on  pre])ayment  ])(;nalties 
and  housing  counselors,  and  hv 
increasing  the  flexibility  in  the  model 
forms. 

First,  due  to  the  nature  of  |)re])ayment 
])(;nalties.  disclosing  the  amount  of  a 
prepayment  i)enalty  is  significantly 
more  burdensome  than  di.sclosing  the 
existence  of  a  ])re])ayment  jjenalty  and 
the  date  it  expires.  Only  certain 
consumers  are  interested  in  tin;  amount 
of  the  prei)ayment  ]K;nalty;  such 
consumers  can  obtain  this  information 
by  contacting  their  servicer.  Thus,  the 
final  rule  reepdres  only  the  exi.st(;nce  of 
a  ])repayment  penalty  (as  well  as  the 
ex])iration  date,  and  servicer  contact 
information)  in  ])lace  of  the  amount. 
Second,  the  Bureau  is  amending  the 
final  rule  by  removing  the  r(;(]uir(;ment 
to  include  c:ontact  information  for  the 
State  housing  authority  for  the  State 
where  the  consumer  resides  (as  r(;{|uired 
by  the  proposal),  or  the  even  more 
burdensome  re(iuirement  of  i)roviding  a 
list  of  individual  counselors  (as  reepdred 
by  the  statute).  Instead  the  Bureau  is 
r(;(pdring  di.sclosure  of:  (1)  The  HUD  or 
Bureau  Web  site  on  homeownershij) 


counselors  and  counseling  agencies,  (2) 
the  HDD  toll  fr(;(;  telephone  numher  for 
the  HUD  list  of  homeownership 
counselors  and  conn.s(;ling  agencies,  and 
(3)  the;  Bur(;an  \V(;1)  site;  for  locating 
State;  housing  finance  authorities.  Third, 
as  di,scuss(;d  in  the  section-hy-section 
analysis  of  the  initial  int(;re.st  rate; 
aeljustment  eli.se:le)sure;,  the;  Bureiiu  has 
ine:lneteel  e:e)nnnentary  highlighting  the; 
fle;xil)ility  e)f  the  me)elel  feerms  to  alle)W 
fe)r  eether  tyi)e;.s  e)f  pre)eine:ts  anel 
e:e)n,sumer  .siluatie)n,s.  The;  Bure;au 
l)e;lie;ve;.s  the;.se  change;.s  re;elue:e  the 
hurele;n  on  small  .se;rvie;ers.  withe)nt 
greiitly  elindnishing  the  e:e)n.sumer 
pre)te;e:tie)n  pre)vieled  by  this  ride. 

Finally,  the;  Bureau  has  elrafteel  the 
initial  ARM  interest  rate  aeljustment 
neitice;  te)  p;irallel  the  emgeiing 
§  l()26.2()(e:)  ARM  eli.sclosnreis  to  further 
re;eluce;  the;  implemeaitatiem  anel 
complianeie  hurelen. 

Aelelitiemally,  the;  Bure;au  consielereel 
but  ele;e;iele;el  neit  tei  aelopt  e:ertain 
idti;rnative;s,  inclueliug  the  feilleiwing: 
Eliminating  the;  ne)tie;e  alteigether, 
eliminating  the;  e;.stimate  freiin  the;  neitice, 
e;xe;mpting  small  se;rvie:e;r.s  from  the; 
ne)tie:e;.  anel  limiting  the;  ne)tie:e;  tei  emly 
hybriel  ARMs  (rathe;r  than  all  ARMs). 

The;  Bureau  re;ae:he;el  this  ele;e:isie)n  heiseel 
ein  the  feilleiwing  e:e)n.siele;r!itie)ns.  First, 
the;  Bureiiu  believes  the  stiituteirilv- 
re;(pdre;el  geieiel-laith  estimate;  preivieleis 
imjieirtant  infeinmitiem  tei  eiemsumers:  the; 
Bure;au  believes  the;  Vidue;  eif  this 
infeirmatiem  enitweighs  the  ])e)tential  risk 
of  e:onfusiou.  Se;e:onel,  the  Bure;au  has 
elecieleel  it  woulel  neit  he;  appreipriate;  tei 
e;xe;mpt  small  servicers  fremi  the 
^  1()2(i.2()(el)  neitice.  As  eliscusseel  abeive; 
in  the  se;e;tie)n-by-se;ctiem  analysis  eif 

l()2(i.2()(el),  an  excejition  woulel 
ele;]n'ive  e:e;rtain  e:emsumers  of  aelvance 
notie:e  .seve;n  tei  eight  memths  before;  the; 
first  payment  at  a  ne;w  level  wenilil  be 
elue.  Withemt  this  advance;  notie;e;. 
e:onsnmer.s  may  not  have;  .suffie:ient  time 
to  weigh  their  alternatives  anel  pursue 
alte;rnative;  ae:tion.s.  Finallv,  the;  Bure;au 
belie;ve;,s  it  is  iipprojniate  to  ri;epdre;  the; 

l()2n.2()(el)  notie:e  for  all  ARMs.  Beith 
hybriel  ARMs  anel  those  that  are  not 
hybriel  may  snbje;e:t  e:e)nsnme;rs  to  the; 
same;  paymeait  .shoe:k  that  the  ARM 
eli.se:le),snre;  w.is  ele;.signe;el  tei  aelelre;s.s. 
Aeiceirelingly,  the;  Bnre;an  l)e;lieve;.s  that 
the;  nnelerlying  ratiemale;  feir  the 
S  1()2().2()(el)  ne)tie:e;  is  e;epially  iij)plie:iible; 
te)  iill  ARMs,  whe;the;r  hvhriel  e)r  neen- 
hvhriel,  anel  .she)ulel  he  e;xle;neli;el  to  all 
ARMS. 

Bremipt  (ireeliting  anel  Re;e]ne;st  lor  Baye)ff 
Amounts 

The  rule.'s  on  preanpt  e:re;eliting  anel 
j)aye)ff  .statements  eilarify  the  elefinitie)n 
and  e:reeliting  of  payments,  the  hanelling 


e)f  ])artial  payme;nt.s.  the  use  of  su.spe;nse; 
ae:e:e)unts,  anel  the;  time;  permitteel  fe)r 
preevieling  a  paye)ff  .state;me;nt.  Small 
.se;rvice;r.s  are;  gene;rally  alre;aely  in 
e:om])liime;e  with  tlu;.se;  rnle;.s.  l''e)r  this 
re;ase)n.  ame)ng  others,  the;  Bure;<ni  eliel 
ne)t  aele)pt  a  small  servicer  exe;m])tion. 

3'he;  Bnre;an  has  atteinjiteel  te)  mitigiite; 
the;  hurelen  e)f  the  rule;.s  hv  ine;lueling 
flexibility  in  the;  rule  which  alleews.  hut 
ele)e;s  ne)t  immehite.  .sus])en.se;  ae:e:e)unts 
anel  by  ini:lueling  an  exianption  te)  the 
re;epdre;ment  to  proviele  payoff 
.statements  within  seven  business  elays 
when  e:ire:um.stane:e;.s  make  that  timeline 
infe;a.sil)le.  First,  the  final  rule  allows, 
hut  iloe;.s  not  re;epdre  suspense  acce)unts. 
This  flexibility  alle)ws  the  variety  of 
e:urre;nt  husiimss  practice;s  to  ce)ntinne. 
Servicers  whe)  e:urrently  n.se  suspeense 
accounts  will  not  have  to  eliminate  this 
practie:e.  Likewi.se,  servicers  whe) 
e;nrre;ntly  e:re;elit  e)r  return  partial 
payments  will  ne)t  have  te)  incur  the 
iburelen  e)f  establishing  su.s])ense; 
ae;ce)unt.s.  See:onel.  the  Bure;au  ine:luele;el 
an  e;xe;m])tion  in  the  j)re)visie)n 
iielelre;s.sing  paye)ff  .state;ment.s.  'Fids 
e;xe;m])tie)n  allows  i)aye)ff  .state;me;nt.s  to 
he;  pre)viele;el  in  a  reaseeiiiihle  time;  when 
.seven  l)n.sine;.ss  days  is  ne)t  fe;asihle 
be;e;an.se;  a  le)an  is  in  l)ankrupte:v  or 
fe)re;e:le)sure;.  l)e;e:an.se;  the  leean  is  a  re;ve;rse; 
meertgcige  e)r  .share;el  appre;e:iation 
meertgage.  e)r  elne  te)  natunil  eli.saste;r.s  e)r 
other  similar  e;ire:um.stane;e.s.  This 
e;xemplie)n  ease;.s  the  hurelen  e)f  the; 
l)re)visie)n  iielelre;.s.sing  peiyoff  .state;me;nt.s. 
Finally,  the  Bureau  e:e)n.siele;re;d  hut 
ele;e:ieled  ne)t  to  re;epdre  pre)m])t  creeliting 
e)f  partial  ])ayme;nt.s,  anel  re;epdring 
applie:atie)n  e)f  an  ae:e:umulateel  full 
payment  in  a  .sus])e;n,se  ae:e:e)unt  to  the 
e)lele;.st  eeutstanding  ame)unt  elue;.  ln.ste;ael. 
the  final  rule;  givi;.s  .se;rvice;r.s  the  e)ptie)n 
of  allowing  partial  payments  to  be;  sent 
te)  a  sn.s])ense;  ace:e)unt.  The  Bure;au 
helieveis  this  fle;xil)ility  is  less 
burelensome;  than  retpdring  immeeliate 
applie:atie)n  of  ])artial  payments. 

Berioelie;  Statements 

Doelel-Frank  Ae;t  se;e:tie)n  1420  reepdres 
.se;rvice;rs  to  proviele;  a  new  perieeelic 
state;me;nt  te)  the;  e:e)n.sumer  fe)r  e;ae:h 
billing  cye:le;.  'Flu;  rule;  weeulel  gene;rallv 
re;epdre  the  e:e)nte;nt  li.ste;el  in  the  .statute, 
iielelitie)nal  hilling  infeermatieen,  anel 
payment  apj)lie;atie)n  infeermatieen.  'Finis, 
the  statuteery  eli.scle).snre;  re;ejuiriane;nt.s 
we)nld  impe).se;  a  smaller  e;ce)ne)ndc 
hurelen  e)n  small  .se;rvie;e;r.s  than  we)ulel 
the;  Bnre;an’s  ri;gulate)rv  eliseilosure 
re;epdre;ments. 

As  eli.se:us.se;el  aheeve;  in  element  fe)ur  e)f 
this  FRFA,  the;  Bnre;an  be;lie;ve;.s  it  has 
largely  mitigateel  the;  hurelen  of  the 
perieeelic  statement  reepdreanent  on 
,servie:er.s  that  meet  the  size  .stanelarels 
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estai)lish(*d  l)y  tlie  SBA.  For  servicers 
who  do  not  receive  the  hiaiefit  of  this 
exemption,  the  Bureau  has  mitigated  the 
hnnien  l)y  modifying  the  recpiinamaits 
on  the  disclosun;  of  the  prepavment 
|)enalty  and  the  information  on  housing 
coun.selors.  as  di.scnsstal  al)ove. 
Additionally,  the  Bureau  consiilered. 
hut  decided  not  to  adoj)l  the  following 
alternatives:  Limiting  the  |)erio(lic 
.statement  disclosing!  to  the  UFA 
re(|iiirenu!nts.  re(|uiring  the  use  of  a 
sjiecific  form,  limiting  the  small  sia  vicer 
exenijition  to  .servicers  servicing  1. ()()() 
or  fewer  loans,  and  reipiiring  alternative 
com])liance  for  smaller  servicers  who 
have  the  advantage  of  the  small  servicer 
exemption. 

6-2.  Dnscription  of  the  Steps  the  Agency 
Has  Taken  To  Minimize  Any  Additional 
dost  ofdredit  for  Small  Hntities 

.Section  (i()3(d)  of  the  RFA  reipures  the 
Bureau  to  consult  with  small  entities 
regarding  the  potential  imjiact  of  the 
propo.sed  rule  on  the  cost  of  credit  for 
small  entities  and  related  matters.-''’  To 
satisfy  the.se  statutory  re(|uirements.  the 
Bureau  jirovided  notification  to  the 
(Ihief  (Counsel  for  Advocacy  of  the  .Small 
Business  Administration  on  April 
2012  that  the  Bureau  would  colhict  the 
advice  and  recommendations  of  the 
same  Small  Fntity  Rejiresentatives 
id(!ntifi(!(l  in  consultation  with  the(3uef 
(Counsel  through  the  .Small  Business 
Reviiiw  Banel  jiroce.ss  concerning  any 
|)rojected  imjiact  of  thi!  pro]K)sed  rule 
on  the  co.st  of  credit  for  small  entities  as 
well  as  any  significant  alternatives  to 
the  inoposed  rule  which  accomjilish  the 
.stated  objectives  of  applicable  statutes 
and  which  minimize  anv  increa.se  in  the 
co.st  of  credit  for  small  entities.  The 
Bureau  sought  to  collect  the  advice  and 
recommemlations  of  the  .Small  Entitv 
Repre.sentatives  during  the  Small 
Business  Review  Banel  outreach 
meeting  regarding  these  issues  because, 
as  small  financial  .service  providers,  the 
Small  Fntity  Representatives  could 
jirovide  valuable  input  on  any  such 
impact  related  to  the  proposed  rule. 

At  the  time  the  Bureau  circulated  the 
.Small  Business  Review  Banel  materials 
to  the  .Small  Fntity  Representatives  in 
advance  of  the  .Small  Business  Review 
Banel  outreach  meeting,  it  had  no 
(ividence  that  the  inojiosals  under 
consideration  would  result  in  an 
increase  in  the  co.st  of  business  criidit 
for  small  entities.  Instead,  the  summarv 
of  the  ])roj)o.sals  stated  that  the 
propo.sals  would  ajiply  oidy  to  mortgage 
loans  obtained  hv  consumers  primarilv 
for  jiersonal,  family,  or  household 
puriioses  and  the  propo.sals  would  not 


apply  to  loans  obtained  primarilv  for 
hnsine.ss  pnr|)o.se.s. 

At  the  .Small  Bnsinii.ss  Reviiiw  Bamil 
outreach  me(!ting,  the  Bureau  asked  tlu! 
.Small  Fntity  Repre.sentatives  a  siii  ies  of 
(lueslions  regarding  co.st  of  husinii.ss 
credit  i.ssues.  The  (piestions  were 
focused  on  two  areas.  First,  the  .Small 
Fntitv  Repriisentatives  were  asked 
whether,  and  how  often,  they  extend  to 
th(!ir  customers  clo.sed-end  mortgage 
loans  to  he  used  ])rimarily  for  personal, 
family,  or  household  ])urpo,ses  hut  that 
are  used  .secondarily  to  finance  a  small 
hnsine.ss,  and  whether  the  propo.sals 
then  under  consideration  would  result 
in  an  increa.se  in  their  customers’  co.st 
of  credit.  .Second,  the  Bureau  impdred 
as  to  whether,  and  how  often,  the  .Small 
Fntity  Rejiresentatives  take  out  closed- 
end.  home-secured  loans  to  he  used 
jirimarily  for  ])er.soual,  fannly,  or 
hou.sehold  ])ur])ose.s  and  u.se  them 
secondarily  to  financi!  their  small 
husine.sses.  and  whether  the  jiroposals 
under  consideration  would  increase  the 
.Small  Fntity  Rejire.sentatives’  co.st  of 
credit. 

The  .Small  Fntity  Re])resentative.s  had 
few  comments  on  the  im|)act  on  the  co.st 
of  business  credit.  While  they  look  this 
timi!  to  expre.ss  concerns  that  the.si! 
regulations  would  increa.se  their  costs, 
they  .said  thesi!  regulations  would  have 
little  to  no  impact  on  the  cost  of 
hnsine.ss  credit.  When  askiid.  one  .Small 
Fntity  Rejiresentative  mentioned  that  at 
times  peo])le  may  u.se  a  home-secured 
loan  to  finance  a  husiness,  which  was 
corroborated  by  a  diilerent  .Small  Fntity 
Representative  based  on  his  personal 
experience  with  starting  a  business. 

In  the  IRFA,  the  Buriiau  asked 
interested  parties  to  provide  data  and 
other  factual  information  regarding  the 
use  of  jiersonal  home-secured  credit  to 
finance  a  business.  The  Bureau  received 
only  one  comment  on  this  issue.  The 
commenter  stated  that  more  than  .'52 
jiercent  of  the  27.3  million  small 
liusinesses  in  the  United  .States  are 
home-based  and  close  to  80  percent  of 
small  husine.sses  file  taxes  as 
individuals.  The  commenter  further 
stated  that,  according  to  the  .SBA,  73.2 
percent  of  small  husine.sses  in  the 
United  .States  are  .sole  propriiitors.  Thus, 
in  some  instances,  an  increase  in  the 
cost  of  consumer  credit  is  also  an 
incriiase  in  the  cost  of  business 
credit.-'^ 

Regarding  the  imjiact  of  the  rule  on 
the  cost  of  consumi!]'  i:redit,  the  Bureau 
does  not  believe  that  the  freipiency  or 

-'^iMiiiiil  from  'I'om  ,Sullivan.  U..S.  Cliaml)(!r  of 
C(»mm(!r(:(!.  lo  Milcli  I  locliljorg.  U.,S.  Con.suiiKM'  l''in. 
I’rotoolion  ISuroau  (Nov.  f  3.  2013)  ((tx-parlo 
communication  availal)l(!  al  hlli)://\\  n  \v.r<!j>iil(ilioiis. 
!(lncumonlI)<‘l(iil:D-Cri^I!-2()I2-()(Ki:i-()ni:i]. 


content  of  the  new  initial  rate 
adjustment  notice  or  the  changes  in  the 
friHjuency  and  content  of  the 
^  1()2().2()(c)  disclosure  create  significant 
one-timi!  costs  or  significant  additional 
ongoing  costs  for  sto'vicers.  Tlu!  new 
initial  rate  a(lju.stnu!nt  disclosure  is  a 
one-time  disclosure.  Tlu!  riivistid 
^  l()2(>.2()(c)  disclosure  will  hi!  given 
l(!.ss  freiiuently  than  the  di.sclosures 
reciidnul  by  in  current  ??  1()2().2()(c), 
much  of  the  content  of  the  revi.sed 
disclosure  is  ])rovided  in  the  current 
disclosure,  and  the  Bureau  has  worked 
to  mitigate  the  cost  of  the  additional 
content  in  the  revi,sed  di.sclosure. 

Uertain  one-time  and  ongoing  costs  will 
likely  be  absorbed  by  vendors,  as 
discussed  above.  The  periodic  statemimt 
disclosure  is  given  much  more 
freijnently  and  the  additional  costs  may 
be  significantly  larger  than  the 
additional  costs  for  other  disclosnriis. 
However,  the  Bureau  is  mitigating  the 
cost  of  this  disclosure  with  the 
exemption  forahno.st  all  small  servicers, 
as  described  above. 

If  vendors  passed  along  all  of  the 
minimal  costs  associatiul  with  this  rule 
to  servicers,  th(!n  the  co.st  of  servicing 
would  rise  by  this  amount.  .Servicers 
may  atteni])!  to  collect  this  revenue  by 
increasing  jniualtie.s  for  missed 
payments  or  other  charges  outside  of 
origination,  in  which  case  individuals 
who  incur  the.se  charges  may  make 
much  larger  one-time  payments  than 
Ihev  do  now.  Over  time,  however,  it  is 
just  as  likely  that  servicers  will  seek  to 
riK'.over  these  costs  at  origination.  All  of 
the  additional  costs  of  servicing  could 
be  met  by  an  origination  fee  or  an 
increment  to  the  cost  of  credit  equal  to 
the  additional  co.st  of  .servicing 
multiplied  by  the  exjiected  number  of 
years  the  loan  would  be  serviced.  The 
Bureau  believes  that  this  co.st  woidd  be 
minimal  as  well. 

The  im]iact  of  an  increa.se  in  the  co.st 
of  mortgage  loan  servicing  on  other 
forms  of  consumin'  credit  that  may  be 
used  to  fund  a  business,  and  on 
business  credit  it.self,  would  be  even 
smaller.  If  a  lender  has  made  optimal 
(jirofit  maximizing)  decisions  in  one 
line  of  hnsine.ss,  a  change  in  the  costs 
of  another  line  of  hnsine.ss  would  not 
disnqit  or  alter  the  optimal  deci.sions  in 
the  first  line  of  business  absent  some 
shared  iiquits  or  ])latforms  (“ecxinomies 
of  scojie”)  or  other  important 
interdei)endencii!s  that  are  not  obvious 
in  regards  to  consumer  credit.  This  is 
especially  clear  if  there  is  competition 
in  the  other  line  of  business,  in  this  case 
business  credit  lending,  from  firms  that 
do  not  service  mortgage  loans  and 
therefore  did  not  experience  a  i;ost 
increase.  Ah.sent  collusion,  firms  that 
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(lid  not  (ixperience  an  increase!  in  the 
costs  have  tlie  ability  and  the  incentive 
to  under])rice  any  linn  that  attempts  to 
pass  along  a  cost  ineniase. 

In  sununarv,  the  Bureau  l)eli(!V(!s  that 
the  eH(!ct  ol  the  mortgage  servicing  rule 
on  the  cost  ol’credit  lor  small  businesses 
is  at  most  negligihh!.  luirtlninnore,  this 
cost  is  negligible  vvhetlu!!'  the  small 
husiiuiss  consumer  is  r(!lying  on  a 
consumer  mortgage  loan,  some  other 
tyi)e  of  consumer  cnnlit,  or  a  small 
business  loan. 

IX.  Paperwork  Reduction  Act 

The  Bureau’s  information  collection 
re(iuirements  contained  in  this  rule,  and 
identified  as  such,  were  suhmitt(!d  to 
OMB  for  review  under  section  3.'5()7(d) 
of  the  Pa])erwork  Reduction  Act  of  109.1 
(44  II.S.C.  3101  et  (Paj)erwork 
R(!duction  Act  or  FRA). 

Notwithstanding  any  other  ])rovision  of 
the  law.  under  the  Paperwork  Reduction 
Act,  the  Bnuiau  may  not  conduct  or 
spon.sor,  and  a  person  is  not  rcKjuired  to 
res])ond  to,  an  information  collection 
unle.ss  the  information  colhiction 
displays  a  valid  OMB  control  nmnl)(!r. 
The  OMB  control  number  for  this 
collection  is  31  7()-()()28. 

This  rule  amends  12  OFR  |)art  l()2(i 
(Rcigulation  Z).  Rtigulation  Z  curriintly 
contains  collections  of  iid'ormation 
a])])roved  by  OMB.  and  the  Bureau’s 
OMB  control  nundjer  for  Rcignlation  Z  is 
317()-()()()11.  The  collection  title  is: 

Truth  in  bending  Act  (Regulation  Z)  12 
C:FR  1  ()2(i. 

On  SejJtember  17.  2012,  the  proposenl 
rule  was  i)ublished  in  the  Federal 
Register  (77  FR  17317).  'bhe  Bureau 
invitcid  comment  on:  (1)  Whether  the 
propo.sed  colkiction  of  information  is 
necessary  for  the  })roper  ])erformance  of 
the  Bureau’s  functions,  including 
whether  the  information  has  practical 
utility:  (2)  the  accuracy  of  the  Bnr(!au’s 
(istimate  of  the  burden  of  the  pro])osed 
information  collection,  including  the 
co.st  of  comjiliance;  (3)  ways  to  (iiihance 
the  (juality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of 
information  collection  on  resj!ond(!nts, 
including  through  the  use  of  automated 
collection  t(!chni(jues  or  otlnn'  forms  of 
information  technology.  The  comment 
]){!riod  for  the  burden  analvsis  .sections 
of  the  proposed  rule  expirinl  on 
November  Ki.  2012.  The  Bureau  did  not 
receive  any  comimmts  on  the  biirdciu  of 
the  pro])os(!d  information  colhiction. 
However,  the  Bureau  did  receive 
comment  on  the  more  general 
consideration  of  certain  costs  in  the 
proposed  Dodd-Frank  Act  sciction  1022 
analvsis.  this  comment  is  addressed  in 


the  fimd  Dodd-1'’rank  Act  section  1022 
analysis  above!. 

The  title  of  this  information  coll(!ction 
is  Mortgage  Servicing  Am(!ndment 
(R(!gulation  Z).  'riii!  fre(|nency  of 
r(!.sj)on.se  is  on  occasion.  'I’lu! 
information  coll(!ction  nniuiriHl 
provid(!S  benefits  for  consumers  and  is 
mandatory.  See  11  II.S.H.  1001  e/  scq. 
Because  the  Bur(!au  does  not  collect  any 
information,  no  issue  of  confidentialitv 
ari.si!s.  The  likely  respondents  would  b(! 
f(!derally- insured  d(!positorv  institutions 
(such  as  commercial  banks,  savings 
banks,  and  credit  unions)  and  non- 
dei)o.sitorv  institutions  that  .service 
consumer  mortgage  loans. 

Under  the  rule,  the  Burcxui  generally 
accounts  for  the  paperwork  burden 
associated  with  R(!gulation  Z  for  the 
following  nxspondents  pursuant  to  its 
administrative  enforcement  authority: 
Insunul  depositcjry  institutions  with 
more  than  SlO  billion  in  total  assets, 
their  depository  institution  affiliates 
(together,  the  Bnrcxm  d(!po.sitorv 
r(!.sj)ond(!nts),  and  certiun  non¬ 
depository  .services  (the  Bureau  non- 
depository  re.s])ond(!nt.s).  'fhe  Bnrcxm 
and  the  Fed(!ral  'I'rade  Commission 
(FTC)  g(!n(!rally  both  hav(!  (mforcement 
authoritv  over  non-depositorv 
institutions  under  R(!gnlation  Z. 
Accordingly,  the  Bur(!au  has  allocated  to 
it.s(!lf  half  of  the  total  estimat(!d  bnrd(!n 
from  non-d(!j)ositorv  res])ondent.s.  Other 
Federal  ag(!nci(!.s.  including  the  FTC.  are 
r(!.spon.sible  for  estimating  and  r(!porting 
to  OMB  the  total  paperwork  burden  for 
the  institutions  for  which  tluw  have 
administrative  enforc(!nu!nt  authority. 
They  may.  but  are  not  r(!(]uired  to.  n.s(! 
the  Bureau’s  burden  (estimation 
methodology. 

Using  the  Bur(!au’.s  burden  (estimation 
methodology,  the  total  estimated  burdtai 
un(l(!r  the  changes  to  R{!gulation  Z  for 
the  roughly  12,843  institutions, 
including  Bnr(!an  r(!S]K)n(l(!nts,-'*’  that 
are  estimated  to  .service  consumer 
mortgagees  .subj(!ct  to  the  rule  would  be 
ajjproximately  21.{)()()  one-time  burden 
hours  and  81,000  ongoing  burden  hours 
per  year.  Th(!  aggr(!gat(!  (!.stimat(!s  of  total 
Inirdens  presented  in  this  part  IX  are 
based  on  estimates  averaged  acixess 
r(!.sp()n(l(!nt.s.  'fhe  Bureau  (!xp(!cts  that 


Im)!’  |)mp()sc!s  ottliis  I’RA  iiiiiilvsis.  llu; 
liuriuin's  ili!|)(isil()rv  nispoiKltMils  imdcr  Ihi; 
pn)p(is(!(l  nil(!  iii(!  i:i()  (l(!p()sili)i  v  iiisliliitioiis  iiiid 
d(!p()sil(irv  instiliilion  idiiliaUts  llial  sarvico  closod- 
(Mid  consimiar  m(H't>>a<>(!s.  Tin;  ISiiraaii's  noii- 
(hiposiloi'v  i'(!sp()ndi!iits  ara  an  aslimaltul  l.:iaa  iion- 
dapositoiy  sarvic.ars.  llnlass  olhanvisa  spacil'iact.  all 
r(dan!n(:(!s  la  liurdem  lioiirs  and  ansts  lor  llu;  IStiraaii 
r(!spc)iulanls  tor  IIk;  collaction  n!(pdr(!niaiils  uiidar 
lha  pro|)osiMl  rula  ar(!  I)as(!d  on  a  calcidalioii  of  the; 
l)iird(!n  from  all  of  lha  Huraau'.s  dapo.silorv 
r(!spoiidanls  and  half  of  tin;  hnrdan  from  lha 
tfuraan's  non-daposilory  ra.s|)ond(!nl.s. 


the  amount  of  time  riHjiiired  to 
imjjlement  (lach  of  the  jjropo.sed 
changi!s  for  a  given  institution  may  vary 
based  on  the  size,  complexity,  and 
])ra(:tices  of  the  resjjondent. 

/\.  Infonnation  Collection  Hc(]nircincnts 

The  Bureau  is  making  four  changes  to 
the  information  collection  reijiiirements 
in  Regulation  Z.  First,  amended 
S  l()28.2()(c)  regarding  adjustable-rate 
mortgages  changes  the  format,  content, 
and  timing  of  the  existing  rate 
adjustment  disclosuriis.  The  rule 
changes  the  minimnm  time  for 
providing  advance  notice  to  consumers 
from  21  days  to  80  days  before  the  first 
payment  at  a  new  level  is  due  when  an 
interest  rate  adjustment  causes  a 
jjayment  change.  Serviciirs  will  be 
reipiired  to  ])rovide  certain  information 
that  they  may  not  currently  disclose,  but 
would  no  longer  be  reciuired  to  notify 
consumers  of  a  rate  adjustment  if  the 
paymmit  is  unchanged.  Second,  as 
previously  discu.ssed,  {5 1()28.20((1) 
regarding  adjustable-rate  mortgages 
reipures  creditors,  assignees,  or 
.servicers  to  send  a  new  initial  rate 
adju.stment  disclosure  at  least  210,  but 
not  more  than  240,  days  before  the  date 
the  first  ])aym(!nt  is  due  after  the  initial 
rate  adju.stment.  The  new  disclosure 
includes,  among  other  things, 
information  regarding  the  calculation  of 
the  new  interest  rate  and  information  to 
assist  consumers  in  the  event  the 
consumer  r(!(]uir(!s  alternative  financing. 

Third,  1028.38  makes  chang(!.s  to  the 
existing  reiiiiirements  on  servicers  to 
promptly  credit  payments  that  satisfy 
payment  rules  specified  by  a  servicer. 
Amended  1028.38  also  mak(!.s  changes 
to  the  existing  reijuirements  to  provide 
an  accurate  pavoff  balance  upon 
r(!C|U(!st.  This  modifies  the  timeline  on 
the  existing  information  collection  of 
the  re(iuirement  to  provide  accurate 
payoff  .statenuints. 

Fourth,  §  1028.41  nxjuires  a  new 
})erio(lic  .statement  di.sclosure.  The 
reipiired  content  would  include  billing 
information,  such  as  the  amount  due, 
payment  due  date,  and  information  on 
any  late  fees;  information  on  recent 
transaction  activity  and  how  ])ayment.s 
were  apjjlied:  general  loan  information, 
such  as  the  interest  rate  and  when  it 
may  n(!xt  adjust,  outstanding  princijxd 
balance,  etc.;  and  other  information  that 
may  be  helpful  to  troubled  consumers. 
U(!rtain  small  .servicers  (those  servicing 
1.000  mortgages  or  hxss  and  who  own  or 
originated  all  the  loans  they  are 
.servicing)  are  exempt  from  this 
r(!(iuir(!m(!nt.  Fixed-rate  mortgages  are 
exempt  if  the  servicer  ])r()vi(l(!s  the 
consumer  with  a  coupon  book  that 
contains  certain  information,  and  makes 
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other  information  available  in  the 
consumer. 


1.  (Changes  in  the  Regulation  Z 
§  102(i.2()(c)  Disclosure  for  Adjustable- 
Rate  Mortgages 

All  Bureau  respondents  will  have  a 
one-time  burden  under  this  recpurement 
associated  with  reviewing  the 
regulation.  (Certain  Bureau  respondents 
will  have  one-time  burden  from  creating 
software;  and  IT  capability  to  ])rovide 
the  additional  content  in  the  disclosure. 
The  Bureau  estimates  this  one-time 
burden  to  he  Ki.'j  hours  for  Bureau 
depository  respondents  and  1.1)50  hours 
and  .S58.()(M)  for  Bureau  non-depository 
resjjondents.--" 

R(;garding  ongoing  burden,  the;  Bur(;au 
is  requiring  the  di.sclosure  only  when 
the  interest  rate  adjustment  results  in  a 
corres|)onding  change  in  the  r(;(]uired 
payment.  The  Bur(;au  believes  it  would 
Im;  usual  and  cu.stomary  to  provide 
consumers  with  a  disclosure  under 
these  circumstances.  Thus,  the  Bureau 
h(;liev(;s  there  is  no  hurd(;n  from 
distribution  costs  for  j)urposes  of  BRA 
from  the  ^  l()20.2()(c)  disclosiin;.  The 
Bureau  recognizes  that  there  is  content 
in  the;  di.sclosure  hevond  what  mav  he 
usual  and  customarv  to  provide;.  Bnr(;au 
respond(;nts  that  do  not  use  vendors  and 
certain  small  respondents  that  use 
v(;ndors  will  incur  |)roduction  co.sts 
associated  with  this  extra  content,  and 
this  is  considered  a  burden  for  puri)oses 
of  BRA.  The  Bureau  e.stimates  the 
ongoing  burden  to  he  1,250  hours  for 


<»n  (tiscussiiins  with  iii(iiislrv 
piirticipiiiits.  IIk!  Diii'iniu  iissunuis  that  all  (li;p()sit(ir\ 
n!spi)iul(!nls  (!X(;(!pl  lor  one  largo  oiilitv  and  of 
non-dopnsilory  rospoiulonts  (HH)"n  id  small  niin- 
do|i()silorv  rospoiulonts)  nso  third-partv  vondors  lor 
ono-tiino  soltwaro  and  IT  capability  and  lor  ongoing 
production  and  distribution  activities  associated 
with  disclosures.  The  Hnroan  believes  at  this  time 
that  under  existing  mortgage  servicing  contracts. 

\  endors  would  absorb  the  one-time  soltwaii!  and  IT 
costs  and  ongoing  production  costs  of  disclosures 
lor  large-  and  medinm-si/.ed  respondents  but  jiass 
along  tbi'se  costs  to  small  respondents.  The  Hurean 
will  further  consider  the  extent  to  which 
respondents  use  third-partv  vendors  and  the  extent 
to  which  third-partv  vendors  charge  \'arious  costs 
to  different  tvpes  ot  res|H)ndents.  and  the  Ifureau 
seeks  data  and  other  factual  information  from 
interested  parties  on  these  issues. 

•^-“Didlar  figures  include  estimated  costs  to 
vendoi's. 


Bureau  depository  respondents  and  180 
hours  ciud  .S22,()00  for  Bur(;;ut  non- 
depositorv  respond(;nts. 

2.  New  Initial  Interest  Rttte  Adjnstment 
Notice  for  Adjustiihle-Riite  Mortg;ig(;s 

All  Burean  respondents  will  htive  ;i 
one-limt;  burden  und(;r  this  r(;(|itir(;nu;nt 
ti.ssociiited  with  revittwing  the 
regulation.  {',i;rtain  Bur(;;ui  respondents 
will  hilve  a  omt-time  hitrden  from 
creating  softwiire  and  I  T  c:tp;ihility  to 
prodnee  tin;  tiew  disclosure.  The  Bitrttan 
e.stimates  this  one-time  hitrden  to  hi;  140 
hours  for  Burean  depository 
respondents  and  1.500  hours  and 
.Si  15,000  for  Bnritau  non-de])ository 
respondents. 

Certain  Burean  ri;s])ondents  will  have 
ongoing  burden  a.ssociated  with  the  I  f 
used  in  jirodncing  the  disclosure.  All 
Bureau  respondents  will  have  ongoitig 
co.sts  associated  with  di.strihuting  (e.g.. 
mailing)  the  di.sclosnre.  The  Bnntati 
estiimites  this  ongoing  hitrden  to  he  530 
honrs  and  .S57.000  for  Bnreau 
dejiository  resjjondents  <md  80  honrs 
and  $5,000  for  Bttrean  non-depository 
respondents. 

3.  Brom])t  Crediting  of  Biivments  <md 
Response  to  Riiipiests  for  Btiyoff 
Amounts 

All  Bttrean  res])ondents  will  have  a 
one-time  htirden  nnder  this  re(|ttirement 
iissociated  with  reviewing  the 
reguliition.  'flu;  Bnritati  estimates  this 
one-titne  burden  to  he  110  honrs  for 
Bureau  de])ository  res])ondents  and 
1.375  hours  for  Buntau  non-depository 
resjfondents. 

Regarding  ongoing  hnrden,  the  Bttrean 
understands  that  the  payoff  .statement 
requirement  amends  the  timeline  of  a 
jne-exi.sting  di.sclosure  that  respondents 
are  cnrrently  providing  in  the  normal 
course  of  business.  3'he  Burean  does  not 
believe  that  ])ro])osed  changes  to  the 
content  and  timing  of  the  existing 
disclosure  will  significantly  chtinge  the 
ongoing  jfroduction  or  distribution  costs 
of  the  notice  currently  jirovided  in  the 
normal  course  of  business.  The  Bureau 
e.stimates  the  ongoing  burden  to  he 
l,(i5()  honrs  and  .$178, ()()()  for  Burean 
depository  respondents  and  250  hours 
and  .$17,000  for  Bnreau  non-dejiositorv 
riispondents. 


4.  New  Beriodic  .Statements 

All  Bureau  resiiondents  that  are  not 
exenqit  will  havi;  a  one-time  burden 
under  this  requirement  as.sociatiid  with 
ri;viewing  the  regulation.  Ci;rtain  Buriian 
r(;s]K)ndents  will  have  a  one-time 
burden  from  creating  software  and  I  f 
cajiahility  to  modify  iixisting  ])eriodic 
disclosures  or  produce  a  new 
disclosure,  'fhe  disclosure  incorporates 
the  usual  and  customarilv  provided 
information  in  hilling  statements  that 
many  res])ondents  alriiadv  provide. 
However,  the  additional  data  fields  and 
formatting  re(]uirenu;nts  may  not  he 
usual  and  customary,  'fhe  Bnreau 
estimates  this  one-time  burden  to  he  170 
honrs  for  Bnreau  depository 
resjKindents  and  800  honrs  for  Burean 
non-depository  respondents. 

Regarding  ongoing  burden,  consumers 
who  currently  receive  a  jieriodic 
.statement  or  liilling  .statement  are 
rec.eiving  these  disclosures  in  the 
normal  course  of  business.  The  Burean 
h(;liev(;s  that  most  other  consumers  with 
mortgages  receive  a  coupon  hook  or 
other  type  of  ])avment  medium,  such  as 
a  passbook.  I  he  statute  provides  that 
.servic(;rs  do  not  have  to  jnovide  the 
periodic  statement  di.sclosure  to 
consumers  who  havi;  both  a  fixed-rate 
mortgage  and  a  coiqion  hook.  Thus,  the 
onlv  consumiirs  who  are  not  already 
riiceiving  a  hilling  .statement  or  jieriodic 
di.sclosnre  to  whom  servicers  will  have 
to  begin  providing  the  jieriodic 
statement  di.sclosnre  under  the 
])roposed  rule  are  tho.se  with  both  an 
adjustable-rate  mortgage  and  a  coupon 
hook.  The  burden  of  distributing  the 
periodic  statement  di.sclosnre  to  these 
consumers  is.  for  purposes  of  BRA,  the 
ongoing  burden  from  distribution  costs 
from  the  projio.sed  periodic  statement 
disclosure.  The  Bureau  recognizes  that 
there  is  content  in  the  jieriodic 
statement  di.sclosnre  beyond  what  may 
he  usual  and  cu.stomary  to  provide  in 
existing  hilling  statements.  The  Bureau 
estimates  the  ongoing  burden  to  he 
47. ()()()  honrs  and  $5, ()()5. ()()()  for  Bureau 
depository  resjiondents  and  4, 800  hours 
and  .$330,000  for  Bureau  non-di;po.sitory 
res]K)ndent.s. 

(L  Suninunv  ofBurch^n  Hours  for 
Uuruuu  Hospon don ts 


li.  Bunion  Analysis  Hndor  Iho  Bour 
Inforinalion  C.ollooiion  Boquiroinonts-''’ 
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Totals  may  not  be  exact  due  to  rounding. 


Between  the  pro])o.sed  and  final  rule 
the  Bureau  improved  its  methodology 
for  estimating  the  average  unpaid 
prin(;ii)al  balance  of  outstanding 
mortgages.  In  addition,  tin;  Bunuiu 
updated  the  institution  counts  from 
2010  year-end  to  2011  year-end  figures. 

List  of  Subjects  in  12  (IFR  Part  1020 

Advertising,  (lonsiiim!!'  protection, 
(iredit,  Cnulit  unions.  Mortgages, 
National  hanks,  Ihiporting  and 
recordkee])ing  recpiinnnents.  Savings 
associations.  Truth  in  lending. 

Authority  and  Issuance 

l‘’or  the  r(?asons  set  forth  al)ove.  the 
Bureau  amends  Regulation  Z.  12  (IFR 
part  1020,  as  set  forth  l)(!low: 

PART  1026— TRUTH  IN  LENDING 
(REGULATION  Z) 

■  1 .  The  authority  citation  for  part  1020 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2001 ;  2(i().l-2(i0.5. 

2()()7.  2009.  2017,  ."i-'ill.  5512.  55:i2,  5581;  15 
U.S.C.  1001  e/  .sw/. 

Subpart  C — Closed-End  Credit 

■  2.  Section  1020.17  is  amended  by 
revising  paragraphs  (a)(1)  and  (1))  to  read 
as  follows; 

§1026.17  General  disclosure 
requirements. 

(a)  Form  of  (iisclosiiras.  (1)  'Fhe 
creditor  shall  make  the  disclosures 
nupiired  by  this  subjiart  clearly  and 
conspicuously  in  writing,  in  a  form  that 
the  consumer  may  kee]).  'Fhe  disclosures 
recpiired  by  this  suhjiart  may  lie 
])rovided  to  the  t:onsumer  in  electronic 
form,  subject  to  coinjdiance  with  the 
consumer  consent  and  otluir  ajiplicahle 
provisions  of  the  Elet:tronic  Signatures 
in  (dobal  and  National  Connnert;e  Act 
(E-Sign  Act)  (1.5  U.S.C.  7001  of  soq.). 


'Fhe  disclosures  recjuired  hv 
§§  1020.17(g),  1020.10(1)),  and  1020.24 
may  be  jnovided  to  the  consumer  in 
electronic  form  without  regard  to  the 
consumer  consent  or  other  provisions  of 
the  E-Sign  Act  in  the  circum.stances  set 
ff)rth  in  tho.se  sections.  'Fhe  disclosures 
shall  he  grouped  together,  shall  he 
segregated  from  everything  else,  and 
shall  not  contain  any  information  not 
directly  related  to  the  disclosures 
recjuired  under  §  1()2().18.  §  l()2().2()(c) 
and  (d).  or  §  1 028. 47.  'Fhe  (li.sclosures 
re(]uired  by  §  l()2n.2()(d)  shall  he 
])rovided  as  a  se])arate  document  from 
all  other  written  materials.  'Fhe 
disclosures  may  include  an 
acknowledgment  of  receipt,  the  date  of 
the  transaction,  and  the  consumer’s 
name,  address,  and  account  number. 
'Fhe  following  disclosures  may  be  made 
together  with  or  se])arately  from  other 
recpiired  di.sclosures:  The  creditor’s 
identity  under  §  1 028. 18(a).  the  variable 
rate  example  under  §  l()28.18(f)(l)(iv), 
insurance  or  debt  cancellation  under 
§  1 028.1 8(n),  and  certain  security 
interest  c;harges  under  §  1028. 18(o).  'Fhe 
itemization  of  the  amount  financed 
under  §  1028.18(c)(1)  must  he  separate 
from  the  other  di.sclosures  under 
§  1028.18.  except  for  private  education 
loan  di.sclosures  made  in  compliance 
with  §  1028.47. 

***** 

(b)  Timo  of  disclosinvs.  'Fhe  creditor 
shall  make  disclosures  before 
consununation  of  the  transaction.  In 
certain  residential  mortgage 
transactions,  s])ecial  timing 
requirements  are  .set  forth  in 
§  1028.10(a).  In  certain  variable-rate 
transactions,  special  timing 
re(|uirements  for  variable-rate 
disclosures  are  set  forth  in  §  1028.10(h) 
and  §  1028.20(c)  and  (d).  For  private 
education  loan  disclosures  made  in 
compliance  with  §  1028.47,  special 


timing  re(|uiremeut.s  are  set  forth  in 
§  1028.48(d).  In  certain  transactions 
involving  mail  or  telephone  orders  or  a 
series  of  sales,  the  timing  of  disclosures 
may  he  delayed  in  accordanc:e  with 
])aragraph.s  (g)  and  (h)  of  this  section. 
***** 

■  3.  .Section  102().20  is  amended  l)v 
revising  the  heading  and  |)aragraj)b.s  (c) 
and  (d)  to  read  as  follows: 

§1026.20  Disclosure  requirements 
regarding  post-consummation  events. 

***** 

(c)  Hoto  adjiisimonts  with  a 
corresponding  change  in  payment.  'Fhe 
creditor,  assignee,  or  .servicer  of  an 
adjustable-rate  mortgage  shall  provide 
consumers  with  disclosures,  as 
described  in  this  paragraph  (c).  in 
connection  with  the  adjustment  of 
interest  rates  pur.suant  to  the  loan 
c.ontract  that  results  in  a  corresponding 
adjustment  tt)  the  })ayineut.  'Fo  the 
extent  that  other  provisions  of  this 
sul)])art  C  govern  the  disclosures 
recjuired  by  this  j)aragrai)h  (c),  those 
provisions  ap])ly  to  assignees  and 
serx'icers  as  well  as  to  creditors.  'Fhe 
di.sclosures  retpiired  by  this  ])aragra])h 
(c)  also  shall  be  j)rovided  for  an  interest 
rate  adjustment  re.sulting  from  the 
conversion  of  an  adju.stahle-rate 
mortgage  to  a  fixed-rate  transaction,  if 
that  interest  rate  adju.stment  results  in  a 
corre.sj)onding  payment  change. 

(1)  (ioverag(‘.  (i)  In  general.  For 
purj)o.se.s  of  this  paragraph  (c).  an 
adju.stahle-rate  mortgage  or  “ARM”  is  a 
closed-end  consumer  credit  transaction 
.secured  by  the  consumer’s  ])rinci])al 
dwelling  in  which  the  annual 
percentage  rate  may  increase  after 
consummation. 

(ii)  E.xemptions.  The  rerjuirements  of 
this  paragraj)!)  (c)  do  not  api)ly  to: 

(A)  ARMs  with  terms  of  one  year  or 
le.ss:  or 
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(B)  The  fir.st  interest  rate  adjustment 
to  an  ARM  if'tlie  first  payment  at  the 
adjustiul  level  is  due  within  210  days 
ait(!r  consummation  and  the  new 
interest  rate  di.sclosed  at  consummation 
pursuant  to  tj  1020. 20(d)  was  not  an 
estimate. 

(2)  Tiniing  and  contanl.  Fxcept  as 
olherwi.se  provided  in  paragraph  (c)(2) 
of  this  s(!clion.  the  disclosures  nKpiired 
by  this  j)aragraph  (c)  shall  he  provided 
to  consumers  at  huist  (iO.  hut  no  inon; 
than  120.  davs  ladbre  tin;  first  i)ayment 
at  th(!  adjust(;d  level  is  due.  The 
disclosures  shall  la;  provided  to 
consumers  at  least  2.1.  hut  no  more  than 
120.  days  ladbre  the  fir.st  payment  at  the 
adjusted  level  is  due  for  ARMs  with 
uniformly  .scheduled  interest  rate 
adjustments  occurring  every  00  days  or 
more  frecpiently  and  for  ARMs 
originated  |)rior  to  )annarv  10.  201.1  in 
which  the  loan  contract  recpiires  the 
adjusted  intere.st  rate  and  payment  to  he 
calculatcul  hasiul  on  the  index  figure 
available  as  of  a  date  that  is  less  than  4.1 
davs  prior  to  the  adjn.stment  date.  The 
di.sclosnres  shall  he  provided  to 
consumers  as  .soon  as  practicable,  but 
not  less  than  2.1  days  before  the  first 
payment  at  the  adjusted  level  is  due.  for 
the  first  adjustment  to  an  ARM  if  it 
occurs  within  Ot)  davs  of  consummation 
and  the  new  intere.st  rate  disclosed  at 
consummation  pursuant  to  ^  1020.20(d) 
was  an  estimate.  The  disclosures 
re(|nired  bv  this  paragrajih  (c)  shall 
include: 

(i)  A  statement  jiroviding: 

(A)  An  ex|)lanation  that  under  the 
terms  of  the  consumer's  adjustable-rate 
mortgage,  the  sjiecific  time  period  in 
which  the  current  interest  rate  has  been 
in  effect  is  ending  and  the  interest  rate 
and  mortgage  |)avment  will  change: 

(B)  The  effective  date  of  the  interest 
rate  adjustment  and  when  additional 
future  interest  rate  adjustments  are 
.scheduled  to  occur:  and 

(C)  Any  other  changes  to  loan  terms, 
features,  or  options  taking  effect  on  the 
.same  date  as  the  interest  rate 
adjn.stment.  such  as  the  expiration  of 
interest-only  or  jiayment-option 
features. 

(ii)  A  table  containing  the  following 
information: 

(A)  The  current  and  new  intere.st 
rates: 

(B)  The  current  and  new  pavments 
and  the  date  the  fir.st  new  payment  is 
due:  and 

((;)  For  intere.st -only  or  negatively- 
amortizing  payments,  the  amount  of  the 
current  and  new  payment  allocated  to 
principal,  interest,  and  taxes  and 
insurance  in  escrow,  as  applicable.  The 
current  |)avment  allocation  disclosed 
shall  he  the  payment  allocation  for  the 


last  payment  jirior  to  the  date  of  the 
disclosure.  The  new  payment  allocation 
discloscid  shall  lx;  tlu;  expected  payment 
allocation  for  the  first  paynu!nt  ibr 
which  the  new  interest  rate  will  apply. 

(iii)  An  explanation  of  how  the 
intcnest  rate  is  determined,  including: 

(A)  The  specific  index  or  formula 
used  in  making  intcnest  rati;  adjustments 
and  a  source  of  information  about  the 
index  or  formula;  and 

(B)  The  type  and  amount  of  any 
adjustment  tt)  the  index,  including  any 
margin  and  an  (explanation  that  the 
margin  is  the  addition  of  a  certain 
number  of  jaercentage  |)oints  to  tlx; 
index,  and  any  ap|)lication  of  jeniviously 
foregome  intenest  rate  increa.ses  from 
pa.st  intenest  rate  adjustiments. 

(iv)  Any  limits  on  the  intere.st  rate  or 
leayment  increa.ses  at  each  intierest  rate 
adjustment  and  over  the  life  of  the  loan, 
as  applicable,  including  the  e.xtent  to 
which  such  limits  result  in  tlx;  creditor, 
assigmxe,  or  sm  vicer  foregoing  any 
incnease  in  the  interest  rate  and  the 
(!arli(!st  date  that  such  foregom;  interest 
rate  incrcsi.ses  may  apply  to  fntnre 
intcxest  rate  adjnstimxits.  snl)j(x:t  to 
tho.se  limits. 

(v)  An  (ixplanation  of  how  tlx;  ixnv 
pavment  is  (hitermiixxl.  including: 

(a)  Tlx!  index  or  formula  n.s(xl: 

(B)  Any  adjustment  to  the  index  or 
formula,  such  as  the  addition  of  a 
margin  or  the  application  of  any 
pnn'iously  foregone  intcx'est  rate 
iix;reases  from  past  intere.st  rate 
adjustments; 

((;)  Tlx!  loan  halanc(!  (ixpected  on  the 
date  of  the  intcirest  rate  adjustment;  and 

(D)  The  length  of  the  remaining  loan 
term  exp(!ct(xl  on  the  date  of  the  inter(;.st 
rate  adjustment  and  any  changi;  in  the 
term  of  the  loan  caused  by  the 
adjustment. 

(vi)  If  apj)lical)le.  a  statement  that  the 
new  payment  will  not  he  all(x:ated  to 
j)ay  loan  principal  and  will  not  reduce 
the  loan  balance.  If  the  new  payment 
will  result  in  ixigative  amortization,  a 
statement  that  the  new  payment  will  not 
be  all(x:at(xl  to  pay  loan  princi|)al  and 
will  pay  only  |)art  of  the  loan  intere.st, 
thereby  adding  to  the  balance  of  the 
loan.  If  the  ixnv  |)ayment  will  result  in 
negative  amortization  as  a  rcisnlt  of  the 
intere.st  rale  adjustment,  the  statement 
shall  set  forth  the  payment  nHpured  to 
amortize  fully  the  nnnaining  balance  at 
the  new  inlenjst  rate  over  the  remaimhx' 
of  tlx!  loan  t(!rm. 

(vii)  The  circumslaix:(!s  under  which 
any  prepayment  ])enalty,  as  d(;fimxl  in 

§  102()..'12(l))((i)(i).  may  lx;  im]X).sed.  such 
as  when  |)aying  the  loan  in  full  or 
.selling  or  refinancing  the  principal 
dwelling;  the  time  period  during  which 
such  a  jx;nalty  may  be  im])o.sed;  and  a 


.statement  that  the  consunx;r  mav 
contact  the  servicer  for  additional 
information,  including  the  maximmn 
amount  of  the  i)enalty. 

(8)  I''()nn(il.  (i)  The  disclosures 
r(;(inir(;d  by  this  paragra])h  (c)  shall  he 
l)rovid(;d  in  the  form  of  a  lahh;  and  in 
tlx;  sanx;  order  as,  and  with  lx;ading.s 
and  format  .substantially  similar  to. 
forms  H-4(I))(1)  aixl  (2)  in  a])])(;ndix  11 
to  this  narl;  and 

(ii)  The  di.sclosnres  r(;(inir(;d  by 
paragraj)!!  (c)(2)(ii)  of  this  sciction  shall 
lx;  in  tlx;  form  of  a  tahh;  hx:at(;d  within 
tlx;  table  de.scrilx;d  in  j)aragraph  (c)(8)(i) 
of  this  s(;ction.  Tlx;.se  disclo.snr(;.s  shall 
ai)p(;ar  in  the  sanx;  ord(;r  as,  and  with 
lx;ading.s  and  format  substantially 
similar  to.  the  table  inside  the  larg(;r 
table  in  forms  H-4(D)(1)  and  (2)  in 
api)endix  11  to  this  part. 

(d)  Initkd  mti‘  (idjiistiuf^nf.  The 
cr(;ditor.  assigixx;,  or  .s(;rvicer  of  an 
adjustable-rate  mortgage  shall  ])rovide 
consumers  with  di.sclo.sur(;.s.  as 
described  in  this  ])aragra])h  (d),  in 
conn(;ction  with  the  initial  interest  rate 
adjustment  ])nrsuant  to  the  loan 
contract.  To  the  extent  that  other 
|)rovisions  of  this  snl)i)art  C  gov(;rn  tlx; 
disclo.snr(;s  r(;(|uired  hv  this  paragraph 
(d).  those  i)rovisions  a])])ly  to  assignees 
and  servic(;rs  as  well  as  to  cri;ditor,s.  The 
disclosures  r(;(inir(;d  by  this  paragra])h 
(d)  shall  lx;  provided  as  a  se])arate 
d(x;imx;nt  from  otlx;r  documents 
provid(;d  by  the  creditor.  assigix;e,  or 
.servicer.  The  disclosures  .shall  be 
provid(;d  to  consumers  at  hxist  210,  hut 
no  nx)re  than  240.  days  befon;  the  fir.st 
payment  at  the  adjusted  level  is  due.  If 
the  fir.st  ])avnx;nt  at  tlx;  adjusted  l(;vel  is 
due  within  the  fir.st  210  days  after 
consummation,  the  disclosur(;.s  shall  hi; 
provided  at  consummation. 

(1)  Coi’WY/ge.  (i)  In  ^nnnrtd.  For 
purpo.ses  of  this  paragra))h  (d),  an 
adjustable-rate  mortgage  or  “ARM”  is  a 
closed-end  consunx;r  credit  transaction 
s(;cured  by  the  consunx;r’s  princi])al 
dwelling  in  which  the  annual 
p(;rc(;ntage  rate;  may  increase;  aft(;r 
consummation. 

(ii)  Exninidions.  The  r(;(|uir(;nx;nts  of 
this  paragraph  (d)  do  not  ap])lv  to  ARMs 
with  t(;rm.s  of  oix;  year  or  less. 

(2)  Content.  If  the  new  int(;re.st  rate  (or 
tlx;  ix;w  paynx;nt  calculated  from  the 
ix;w  interest  rate)  is  ix)t  known  as  of  the 
date  of  the  disclosure,  an  estimate  shall 
lx;  disclo.sed  and  labeled  as  such.  This 
(;.stimate  shall  be  based  on  the 
calculation  of  the  index  reported  in  the 
source  of  information  de,scrilx;d  in 
paragra])h  (d)(2)(iv)(A)  of  this  .s(;ction 
within  fift(;(;n  hu.siix;,ss  davs  prior  to  the 
date  of  the  disclosure.  The  disclosures 
r(;(iiured  by  this  ])aragraj)h  (d)  .shall 
include: 
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(i)  The  date  ot  the  disclosure!. 

(ii)  A  statement  providing: 

(A)  An  exi)lanation  that  under  the 
terms  ol  the  consumer's  adju.stahle-rate 
mortgage,  tlie  sijecif’ic  time  j)eriod  in 
which  die  current  interest  rate  lias  heen 
ill  eliecl  is  ending  and  that  any  change 
in  the  inteni.st  rate  may  result  in  a 
change  in  the  mortgage  payment; 

(IJ)  The  effective  date  of  the  interi!st 
rate  adjustment  and  when  additional 
future  interest  rate  adjustments  are 
scheduled  to  occur;  and 

(C)  Any  other  changes  to  loan  terms, 
leatures,  or  ojitions  taking  effect  on  the 
saiiK!  date  as  the  intenist  rate 
adjustment,  such  as  the  exjiiration  of 
interest-only  or  payiiKint-option 
ieatur(!S. 

(iii)  A  table  containing  the  following 
information: 

(A)  The  current  and  new  intere.st 
rates: 

(11)  The  current  and  new  payments 
and  the  date  the  fir.st  new  iiayment  is 
due;  and 

(C)  For  interest-only  or  migatively- 
aniortizing  payments,  the  amount  of  the 
current  and  new  payment  allocatiid  to 
priiici]ial,  intenist,  and  taxiis  and 
insurance  in  escrow,  as  a]i]ilicatite.  The 
c;urrent  ]iaynient  allocation  disclosed 
shall  h(!  the  ]iavment  allocation  for  the 
la.st  payment  prior  to  the  date  of  the 
disclosun!.  The  new  payment  allocation 
disclo.sed  shall  Ik;  tlu!  ex|iected  ]iaym(!nt 
allocation  for  the  first  ]iayment  for 
which  the  new  intere.st  rate  will  a))])ly. 

(iv)  An  explanation  of  how  the 
interest  rate  is  determined,  including; 

(A)  The  specific  index  or  formula 
used  in  making  interest  rate  adjustments 
and  a  source  of  information  about  the 
index  or  formula:  and 

(13)  The  tyjH!  and  amount  of  any 
adjustment  to  the  index,  including  any 
margin  and  an  exjjlanation  that  the 
margin  is  the  addition  of  a  certain 
number  of  percentage  ])oints  to  the 
index. 

(v)  Any  limits  on  the  interest  rate  or 
l)ayment  increases  at  each  interest  rate 
adjustment  and  over  the  life  of  the  loan, 
as  a])plicahle,  including  the  extent  to 
which  such  limits  result  in  the  creditor, 
assignee!,  or  servicer  foregoing  any 
inc;rease  in  the  interest  rate  and  the 
earliest  date  that  such  foregone  interest 
rate  increases  may  apply  to  future 
interest  rate!  aeljnstments,  suhje!e:t  te) 
thexse  limits. 

(vi)  An  explanation  e)f  he)w  the!  new 
piiyment  is  eletermineel,  ine:hieling: 

(A)  The  inele!X  or  fe)rmida  u.seel; 

(13)  Any  aeljustment  to  the  inele!X  or 
feermula.  sue:h  as  the  aelelitie)n  e)f  a 
margin: 

((^)  The  loan  halane;e  e!xpe!e:teel  een  the 
elate  of  the  inte!re!st  rate  aeljustment: 


(D)  The  length  e)f  the  reemaining  leean 
teerm  e!xpe!e:te!el  een  the  elate  e)f  the  intereest 
nite  aeljustment  anel  any  e;hcmge!  in  the 
term  e)f  the!  le)an  e'.auseul  by  the 
aeljeistment;  anel 

(F)  If  the!  ne!w  lnte!re!st  rate!  eer  new 
|)ayme!nt  preevieleel  is  an  estimate,  a 
stale!me!nt  that  aneether  eli.se:h)sure! 
e;e)nt;iining  the!  ae:tual  ne!W  inte!re!st  nite 
iinel  new  payment  will  he!  ])re)viele!el  te) 
the  e;e)nsume!r  he!twe!e!n  twe)  anel  four 
me)nths  helbre  the  first  payment  at  the 
cietjuste!el  leivel  is  ehie  feu’  inte!re!st  rate 
iieljustments  that  rexsidt  in  a 
e:e)rre!spe)neling  pavment  e:hange!. 

(vii)  If  ap])lie:al)le!,  a  statement  that  the 
new  payment  will  not  he  alloe:ate!el  te) 
pay  loan  j)rine:ipal  and  will  ne)t  reelue.e 
the  loan  l)alane;e!.  If  the  new  pavment 
will  re!sidt  in  neegative  :ime)rtizatie)n,  a 
statement  that  the  new  payment  will  ne)t 
he  alle)e:ate!el  te)  pay  le)an  principal  anel 
will  pay  only  ])art  of  the  loan  intererst, 
there!l)y  aeleling  te)  the  l)alane:e!  of  the 
le)an.  If  the  new  payme!nt  will  result  in 
ne:gative  amortizatie)))  as  a  rexsedt  of  the 
inte!re!st  rate  aeljustmemt,  the  statement 
shall  se!t  ie)rth  the  paymemt  reKpureel  te) 
ame)rtize!  fidly  the  re!maining  l)alane:e!  at 
the!  new  inte!re!st  rate  over  the  reniiiineler 
e)f  the  le)an  tenin. 

(viii)  The  e:ire:umstane;e!S  emele!r  whie:h 
;my  pre!payme!nt  pe!niiltv.  eis  elefineel  in 
S  102(3. 32(l))(())(i),  may  i)e!  im])e)se!el,  sue:h 
<is  when  ])iiying  the!  leean  in  fidl  eer 
selling  e)r  re!iinane:ing  the  |)rine;ipal 
elwelling;  the  time  jeerieeel  eluring  whie:h 
sue:h  a  penalty  niiiy  he  impe).se!el:  and  a 
statement  that  the  e;e)nsume!r  may 
e:e)ntae:t  the  se!rvie:e!r  fe)r  aelelilieenal 
infeermation,  ine:lueling  the  maximum 
ame)uut  of  the  ])e!ualty. 

(ix)  The  te!le!j)he)ne!  number  e)f  the 
e:re!elite)r,  a.ssignee.  e)r  se!rvie:er  for 
e:onsumers  to  call  if  they  anticipate  not 
being  able  te)  make  their  new  payments. 

(x)  The  following  alternatives  to 
j)aying  at  the  nenv  rate  that  e;e)nsume!rs 
may  he  able  te)  pursue  anel  a  brief 
e!X])lanation  of  euu'.h  alternative, 
exprexsseel  in  simple  anel  e:le!ar  terms: 

(A)  Re!finane:ing  the  leean  with  the 
e:urre!nt  or  ane)the!r  e;re!elite)r  or  a.ssignex!: 

(B)  Selling  the  preeperty  anel  using  the 
l)re)e:ee!els  to  pay  tlie  leean  in  fidl; 

(C)  Moelifying  the  terms  of  the  leean 
with  the  e:re!elite)r,  a.ssigneH!,  e)r  .se!rvie:e!r: 
(inel 

(D)  Arranging  payment  fe)rl)e!arane:e! 
with  the  e;re!elite)r.  a.ssigneu!,  eer  se!rvie:e!r. 

(xi)  The  VVe!h  site  to  ae:e:e!.ss  either  the 
Beirexm  list  e)r  the  llUl)  list  of 
heemeeewnership  e:e)un.se!le)rs  anel 
e:e)unse!ling  e)rganizatie)ns,  the  IIUD  toll- 
freu!  teleepheene  number  to  ae:e;e!ss  the 
HUD  li.st  e)f  heemeuewnership  e:oun.sele)rs 
anel  e;e)unse!ling  eerganizeitions,  and  the 
Beirexui  VVeh  site  to  ae:e:e!.ss  e:e)ntae;t 
information  for  State  hoeising  finaime 


autheeritiexs  (eis  elefineel  in  §  1301  of  the 
Finane:ial  In.stiteitieens  Refeerm,  Re!e:e)ve!ry, 
iind  Fnfe)re:e!me!nt  Ae;t  e)f  1980). 

(3)  Format,  (i)  Fxe;e!])t  feer  the 
elise:le)sure!s  reeieurexl  by  paragraph 
(el)(2)(i)  e)f  this  se!e;tie)n.  the  eli.se:le)sure!s 
reHieureul  by  this  pareigraph  (el)  shall  he 
j)re)viele!el  in  the  feerm  e)f  a  table  anel  in 
the  same  oreler  as,  <mel  with  heaelings 
anel  feermat  suhstantially  similar  te), 
fe)rms  H-4(D)(3)  anel  (4)  in  appe!nelix  11 
to  this  jeart; 

(ii)  The  eli.se;le)sure!s  rexjuireel  by 
j)aragraph  (el)(2)(i)  of  this  .se!e:tie)n  .shall 
appeear  eeutside  e)f  anel  aheeve  the  table! 
reejiureul  in  paragraj)!)  (el)(3)(i)  of  this 
.se!e;tie)n;  anel 

(iii)  The  elise;le)sures  rexjuireel  hv 
paragraph  (d)(2)(iii)  of  this  sectieen  .shall 
he  in  the  form  of  a  table  le)e;ateel  within 
the  table  ele!se:ril)e!el  in  paragraph  (el)(3)(i) 
e)f  this  see:tie)n.  These  eliscleeseires  .shall 
appeear  in  the  same  oreleer  as.  anel  with 
heaelings  anel  format  suhstantially 
similar  te),  the  table  insiele  the  larger 
table  in  forms  11-4(D)(3)  anel  (4)  in 
appenelix  H  to  this  part. 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

■  4.  .Se!e:tie)n  102(3. 3(3  is  iune!nele!el  by 
revising  ])€uagraph  (e;)  te)  rexiel  as  fe)lle)ws: 

§  1026.36  Prohibited  acts  or  practices  in 
connection  with  credit  secured  by  a 
dwelling. 

***** 

(e:)  Saivicint’  practicas.  b’err  purpe)se!.s 
e)f  this  j)aragra])h  (e:),  the  terms 
“servie:)!!'”  anel  “.se!rvie:ing”  have!  the 
.same  mexmings  as  preevieleel  in  12  (]FR 
1024.2(1)). 

(1)  Pavmant  procassing.  In  e:onne!e;tion 
with  a  e;e)nsumer  creelit  tran.sactie)n 
see:ure!el  by  a  e;e)nsume!r's  prine;ipal 
elwedling; 

(i)  Periodic  payments.  Ne)  .servie:er 
.shall  fail  to  e;re!elit  a  perioelic  payment  to 
the  e;e)nsunu!r'.s  loan  ace;e)unt  as  of  the 
elate  of  re!e;eipt.  e!xe:e!pt  whem  a  elelay  in 
e:re!eliting  ele)e!s  ne)t  rersidt  in  anv  e:harge! 
to  the  e;e)n.sume!r  or  in  the  repeerting  e)f 
negative  infeermatieen  te)  a  e:e)nsume!r 
re!pe)rting  age!ne;y.  e)r  e!xe;e!))t  as  pre)viele!el 
in  piiragraph  (e:)(l)(iii)  e)f  this  .se!e:tie)n.  A 
pe!rie)elie:  payment,  as  u.seel  in  this 
]);ir€igra])h  (e:).  is  an  ameeeint  suffie:ie!nt  to 
e:e)ve!r  j)rine:ipal,  intererst,  anel  e!se:re)w  (if 
a])plie:al)le!)  fe)r  a  givem  hilling  e:ye;le!.  A 
])aynu!nt  ejualifies  as  a  perieeelie:  payment 
ewen  if  it  eleees  ne)t  ine;lnete!  amoemts 
re!ejiure!el  te)  e:e)\’e!r  bite  fees,  e)the!r  fexis,  e)r 
ne)n-e!.se:re)w  peiyments  a  se!rvie:e!r  has 
aelvane:e!el  e)n  a  e:e)nsume!r’s  behalf. 

(ii)  Partial  pavments.  Any  .se!rvie:e!r 
that  retains  a  partial  payment,  meaning 
any  payment  le.ss  than  a  ])e!rie)dic 
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|)ayment.  in  a  suspense  or  nnapjjlied 
funds  account  shall: 

(A)  IJisclose  to  the  consumer  the  total 
amount  of  hinds  held  in  .such  suspense 
or  unapplied  funds  account  on  the 
periodic  statement  as  recjuired  hv 
§  l()2(i.41((l)(3).  if  a  periodic  .statement 
is  re(]nired;  and 

(H)  On  accnnudation  of  sufficient 
funds  to  cover  a  jieriodic  payment  in 
any  suspense  or  ima|)])lied  hinds 
account,  treat  such  funds  as  a  jieriodic 
payment  received  in  accordance  with 
paragraph  (c)(1)(i)  of  this  section. 

(iii)  Non-conforming  payments.  If  a 
.servicer  specifies  in  writing 
recpiirements  for  the  consumer  to  follow 
in  making  payments,  hut  accepts  a 
payment  that  does  not  conform  to  the 
recpiirements.  the  .servicer  shall  credit 
the  payment  as  of  five  days  after  receipt. 

(2)  Slo  pyramiding  of  late  fees.  In 
connection  with  a  consumer  credit 
transaction  secured  hv  a  consumer's 
princi])al  dwelling,  a  .servicer  shall  not 
impose  any  late  fee  or  deliiKpiency 
charge  for  a  payment  if: 

(i)  Such  a  fee  or  charge  is  attrihutahle 
solely  to  failure  of  the  consumer  to  pav 
a  late  fee  or  deliiupiency  charge  on  an 
earlier  |)ayment:  and 

(ii)  The  pavnient  is  otherwise  a 
periodic  pavment  received  on  the  due 
date,  or  within  any  a|)plicahle  courtesy 
period. 

(3)  Payoff  statements.  In  connection 
with  a  consumer  credit  transaction 
secured  hy  a  consumer's  dwelling,  a 
creditor,  assignee  or  servicer,  as 
applicable,  must  provide  an  accurate 
statement  of  the  total  outstanding 
balance  that  would  he  recpiired  to  pav 
the  consumer's  obligation  in  full  as  of  a 
.s|)ecified  date.  The  statement  shall  he 
.sent  within  a  reasonable  time,  hut  in  no 
case  more  than  .seven  business  davs. 
after  receiving  a  written  recpiest  from 
the  consumer  or  any  jier.son  acting  on 
behalf  of  the  consumer.  When  a 
creditor,  assignee,  or  servicer,  as 
apjilicahle,  is  not  able  to  provide  the 
.statement  within  .seven  business  davs  of 
such  a  reciuest  hecau.se  a  loan  is  in 
bankruptcy  or  foreclosure,  because  the 
loan  is  a  reverse  mortgage  or  shared 
appreciation  mortgage,  or  because  of 
natural  disasters  or  other  similar 
circumstances,  the  jiayoff  statement 
must  he  jirovided  within  a  reasonable 
time.  A  creditor  or  a.ssignee  that  does 
not  currently  own  the  mortgage  loan  or 
the  mortgage  servicing  rights  is  not 
subject  to  the  retiuirement  in  this 
paragraph  (c)(3)  to  provide  a  pavoff 
statement. 

***** 

■  .5.  Section  1028.41  is  added  to  read  as 
follows: 


§  1 026.41  Periodic  statements  for 
residential  mortgage  loans. 

(a)  In  general.  (1)  Scope.  This  .section 
applies  to  a  closed-end  consumer  credit 
tran.saction  secured  hv  a  dwelling, 
unless  an  exemption  in  paragraph  (e)  of 
this  section  applies.  .Such  transactions 
are  referred  to  as  mortgage  loans  for  the 
purijo.ses  of  this  section. 

(2)  Periodic  statements.  A  .servicer  of 
a  tran.saction  suhjecl  to  this  section  shall 
provide  the  consumer,  for  each  hilling 
cycle,  a  periodic  statement  meeting  the 
recpiirements  of  paragrajihs  (h).  (c).  and 
(d)  of  this  .section.  If  a  mortgage  loan  has 
a  hilling  cycle  .shorter  than  a  period  of 
31  days  (for  example,  a  hi-weekly  hilling 
cycle),  a  periodic  statement  covering  an 
entire  month  may  he  used.  For  the 
pur|)o.se.s  of  this  section,  sendeer 
includes  the  creditor,  a.ssignee.  or 
.servicer,  as  ajiplicahle.  A  creditor  or 
a.ssignee  that  does  not  currently  own  the 
mortgage  loan  or  the  mortgage  servicing 
rights  is  not  .suhjec;t  to  the  nHpiirement 
in  this  section  to  provide  a  periodic 
statement. 

(h)  Timing  of  the  periodic  statement. 
The  periodic  statement  must  he 
delivered  or  placed  in  the  mail  within 
a  reasonably  prompt  time  after  the 
jiayment  due  date  or  the  end  of  anv 
courtesy  jieriod  provided  for  the 
])revious  hilling  cycle. 

(c)  Porm  of  the  periodic  statement. 

The  servicer  must  make  the  disclosures 
re(|uired  hv  this  .section  clearly  and 
consjiicuonsly  in  writing,  or 
electronically  if  the  consumer  agrees, 
and  in  a  form  that  the  consumer  may 
keep.  .Sample  forms  for  periodic 
statements  are  proviiled  in  appendix  11- 
30.  Proper  use  of  these  forms  complies 
with  the  re(|uirements  of  this  paragraph 
(c)  and  the  layout  requirements  in 
j)aragraj)h  (d)  of  this  .section. 

(d)  Content  and  layout  of  the  periodic 
statement.  The  perioilic  statement 
reiiuired  hy  this  section  shall  iiK:lude: 

(1)  Amount  due.  Grouped  together  in 
close  proximity  to  each  other  and 
located  at  the  top  of  the  first  page  of  the 
statement: 

(i)  The  payment  due  date; 

(ii)  The  amount  of  anv  late  pavment 
fee,  and  the  date  on  which  that  fee  will 
he  impo.sed  if  jiayment  has  not  been 
received:  and 

(iii)  The  amount  due,  shown  more 
prominently  than  other  di.sclosures  on 
the  page  and.  if  the  tran.saction  has 
mulli|)le  payment  o|)tion.s,  the  amount 
due  undereach  of  the  payment  options. 

(2)  Explanation  of  amount  due.  The 
following  items,  grouped  together  in 
close  ])roximity  to  each  other  and 
located  on  the  first  j)age  of  the 
.statement: 


(i)  The  monthly  pavment  amount, 
including  a  breakdown  showing  how 
much,  if  any.  will  he  applied  to 
princi])al.  intere.st,  and  e.scrow  and.  if  a 
mortgage  loan  has  multi])le  payment 
ojitions.  a  breakdown  of  eai:h  of  the 
payment  options  along  with  information 
on  whether  the  ])rincipal  balance  will 
increase,  decrease,  or  stay  the  same  for 
each  option  listed; 

(ii)  The  total  sum  of  any  fees  or 
charges  impo.sed  since  the  la.st 
.statement;  and 

(iii)  Any  payment  amount  past  due. 

(3)  Past  Payment  Breakdown.  The 
following  items,  groupetl  together  in 
clo.se  proximity  to  each  other  and 
located  on  the  first  page  of  the 
statement: 

(i)  The  total  of  all  ])ayment.s  received 
since  the  la.st  statement,  including  a 
breakdown  showing  the  amount,  if  any, 
that  was  applied  to  princijial.  intere.st, 
e.scrow.  fees  and  charges,  and  the 
amount,  if  any,  sent  to  any  susjxmse  or 
unap])lied  funds  account;  and 

(ii)  The  total  of  all  payments  received 
since  the  beginning  of  the  current 
calendar  year,  including  a  breakdown  of 
that  total  showing  the  amount,  if  anv, 
that  was  applied  to  ])rinci|)al,  interest, 
e.scrow,  fees  and  charges,  and  the 
amount,  if  any,  currently  held  in  any 
suspense  or  una|)j)lied  funds  account. 

(4)  Transaction  actiyity.  A  list  of  all 
the  transaction  activity  that  occurred 
since  the  la.st  statement.  For  jjurposes  of 
this  ))aragra])h  (d)(4).  transaction 
actiyity  means  any  activity'  that  causes 

a  credit  or  debit  to  the  amount  currently 
due.  This  list  must  include  the  date  of 
the  transaction,  a  brief  description  of  the 
transaction,  and  the  amount  of  the 
transaction  for  each  activity  on  the  list. 

(.'ll  Partied  payment  information.  If  a 
statement  rellects  a  ])artial  payment  that 
w'as  placed  in  a  suspense  or  unajiplied 
funds  account,  information  ex])laining 
what  mu.st  he  done  for  the  funds  to  he 
applied.  The  information  must  he  on  the 
front  i)age  of  the  statement  or, 
alternatively,  mav  he  included  on  a 
.separate  page  enclosed  with  the 
periodic  statement  or  in  a  .sejiarate 
letter. 

(8)  Contact  information.  A  toll-free 
telephone  numher  and,  if  aj)|)lical)le,  an 
electronic  mailing  address  that  may  he 
n.sed  hy  the  consumer  to  obtain 
information  about  the  consumer's 
account,  located  on  the  front  i)age  of  the 
.statement. 

(7)  Account  information.  The 
following  information: 

(i)  The  amount  of  the  outstanding 
princi])al  balance; 

(ii)  'i'he  current  interest  rate  in  effect 
for  the  mortgage  loan; 
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(iii)  The  date  alter  which  the  interest 
rate  inav  next  change; 

(iv)  The  existence  of  any  pre])aynient 
])enalty.  as  defiiKKl  in  §  l()2().32(l))(())(i), 
that  may  he  cliarged; 

(v)  The  Weh  site  to  acce.ss  either  the; 
Hnrciaii  list  or  the  HUD  li.st  of 
homeownersliip  counselors  and 
counseling  organizations  and  the  1 11  ID 
toll-fret;  teh;phone  nninl)(;r  to  access 
contact  information  for  homeownersliip 
counselors  or  counseling  organizations; 
and 

(8)  Df^linquencv  information.  If  the 
consumer  is  more  than  45  days 
delimpient.  the  following  items, 
grouptid  together  in  close  jiroximity  to 
each  other  and  located  on  the  fir.st  page 
of  the  statement  or.  alternatively,  on  a 
.separate  ])age  enclo.s(;d  with  the 
periodic  statement  or  in  a  sejiarate 
letter; 

(i)  The  date  on  which  the  consumer 
l)(;came  deliiupient; 

(ii)  A  notification  of  possible  risks, 
such  as  foreclosure,  and  expenses,  that 
may  hi;  im:urred  if  the  deliiKpiency  is 
not  cured; 

(iii)  An  account  history  showing,  for 
the  jinivious  six  months  or  the  period 
since  the  last  time  the  account  was 
current,  whichever  is  shorter,  the 
amount  remaining  jiast  due  from  each 
hilling  cycle  or.  if  any  such  paynuinl 
was  fully  jiaid,  the  date  on  which  it  was 
credited  as  fully  paid; 

(iv)  A  notice  indicating  any  loss 
mitigation  program  to  which  the 
consumer  has  agreed,  if  a])])licahle; 

(v)  A  notice  of  whether  the  .servicer 
has  made  the  fir.st  notice  or  filing 
reciuinid  hv  ajijilicahle  law  for  any 
judicial  or  non-judicial  foreclosure 
process,  if  applicahle; 

(vi)  The  total  payment  amount  needed 
to  bring  the  account  current;  and 

(vii)  A  reference  to  the 
homeownership  counselor  information 
disclos(;d  pursuant  to  ])aragra])h 
(d)(7)(v)  of  this  .section. 

(t;)  Exemptions.  (1)  Reverse  mortp,ages. 
Rev(;r.se  mortgage  transactions,  as 


defined  hv  §  1028. 33(a),  an;  exempt 
from  the  reciuirements  of  this  .section. 

(2)  Timeshare  plans.  Tran.sactions 
secun;d  by  con.sum(;r.s'  inter(;.st.s  in 
timeshare  j)lan.s,  as  defin(;d  hv  11  Ik.S.C. 
101(531)),  are  exeinj)!  from  tin; 
r(;(pnr(;m(;nt.s  of  this  section. 

(3)  Coupon  hooks.  The  re(|uir(;ment.s 
of  ])aragraph  (a)  of  this  .section  do  not 
a])])ly  to  fix(;d-rate  loans  if  tlu;  s(;rvicer; 

(i)  Provides  the  consium;!'  with  a 
couiK)n  hook  that  includes  on  each 
cou])on  the  information  listed  in 
])aragraph  (d)(1)  of  this  .section; 

(ii)  Provides  the  consumer  with  a 
cou]X)n  hook  that  includes  anywhere  in 
the  couj)on  hook; 

(A)  The  account  information  listed  in 
paragra])h  (d)(7)  of  this  .section; 

(13)  The  contact  information  for  the 
servicer,  listed  in  paragraph  (d)(8)  of 
this  section;  and 

(C)  Information  on  how  the  consumer 
can  obtain  the  information  listed  in 
])aragraph  (e)(3)(iii)  of  this  .section; 

(iii)  Makes  availahh;  upon  reejuest  to 
the  consumer  by  telephone,  in  writing, 
in  person,  or  electronically,  if  the 
consunu;r  con.sents,  the  information 
list(;d  in  paragra])h  (d)(2)  through  (5)  of 
this  .s(;ction;  and 

(iv)  Provides  the  consumer  the 
information  li.st(;d  in  |)aragraph  (d)(8)  of 
this  .section  in  writing,  for  any  hilling 
cycle  during  which  tlu;  consum(;r  is 
more  than  45  days  delimiuent. 

(4)  Small  servicers,  (i)  Exemption.  A 
creditor,  assignee;,  or  servicer  is  exempt 
from  the  r(;{pnrement.s  of  this  section  for 
mortgage  loans  serviced  hv  a  small 
.servie;er. 

(ii)  Small  servicer  (lefimnl.  A  small 
servicer  is  a  servicer  that  either; 

(A)  S(;rvice.s  5, ()()()  or  fewer  mortgage 
loans,  for  all  of  which  the  servicer  (or 
an  affiliate)  is  the  creditor  or  assignee; 
or 

(B)  Is  a  Housing  Finance  Agency,  as 
defined  in  24  F,FR  28().5. 

(iii)  Small  servicer  determination.  In 
determining  whether  a  small  .s(;rvic(;r 
.s(;rvices  5. ()()()  or  fewer  mortgage  loans. 


a  servicer  is  evaluated  based  on  the 
numh(;r  of  mortgage  loans  .servicefl  by 
the  servicer  and  any  affiliates  as  of 
January  1  for  tlu;  remaind(;r  of  the 
calendar  year.  A  .servicer  that  cros.s(;s 
tlu;  threshold  will  have  six  months  after 
cro.ssing  tlu;  threshold  or  until  the  next 
January  1.  whichever  is  later,  to  comply 
witli  any  reepdrements  for  which  a 
.servicer  is  no  longer  exempt  as  a  small 
.s(;rvic(;r. 

■  8.  Appendix  1 1  to  Part  1028  is 
anuauied  by; 

■  A.  Removing  the  entry  for  H^(D)  and 
adding  entries  in  alplianumerical  order 
for  H-4(D)(1)  through  H-4(D)(4).  and 
H-30(A),  througli  11-30(1)).  in  the  table 
of  contents  at  the  l)eginning  of  the 
aj)pendi.x; 

■  13.  Republishing  the  note  to  H-4(C); 

■  C.  Removing  11-4(1)); 

■  D.  Adding  model  and  sample  forms 
H-4(D)(1)  through  H-4(D)(4),  and 
H-30(A)  through  H-.30(C),  and  .sample 
clause  H— 30(D),  in  alphanumerical 
order;  and 

■  E.  Republishing  H— 4(E)  and  H-4(F). 
rhe  additions  and  repuhlications  read 

as  follows; 

Appendix  H  to  Part  1028 — Closed-End 
Model  Forms  and  Clauses 

***** 

ll-4(n)(1)  A(ljiislal)l(;-Riit(;  Morlgagi;  Mo(l(;l 
I•’()^ll  (S  l()2(>.20(i:)) 

Il-4{1))(2)  A(ljustal)l(;-Kal(;  Mortgage  .Saiii])l(; 
I'orm  (4?  1()2().2()((:)) 

II-4(I))(;t)  Adjiislalile-Ralt;  Mortgage;  Model 
I-'orm  (4}  1t)2li.2t)(d)) 

ll-4(l))(4)  Adjustal)l(;-Kate  Mortgage;  .Siim|)le; 

15)1111  (4}  H)20.2()(el)) 
***** 

ll-;}t)(A)  .Sample  I-'orin  of  Perioelic:  Steitement 
(S  1028.41) 

II-:iO(8)  .Saiii])le  luirm  eif  Periodie:  .St.itemeiit 
with  Deliiu)ue;iie:y  Box  (fj  1028.41 ) 

II-30(C)  .S:im|)le;  I’oriii  of  Perioelie:  .State;nie;iit 
for  a  Paviiient-()ptie)iis  Loem  (4j  1028.41) 
11-30(11)  .Seimjile;  Cliiuse  for  llemieeiwnership 
Cemiiselor  Coiit;ii:t  Information  (4?  1028.41) 
***** 

BILLING  CODE  4810-AM-P 


.Note:  To  see  vvhut  your  payments  wouid  have  been  during  that  period,  divide  your 
mortgage  amount  by  $10,000;  then  multiply  the  monthly  payment  by  that  amouni.  (For 
example,  in  1996  the  monthly  payment  for  a  mortgage  amount  of  $60,000  taken  out  in 
1982  would  be:  $60,000^  $  1 0,000“6;  6x _ “S _ per  month.) 
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H-4(D)(  1 )  Model  Form  for  §  1026.20(c) 


Changes  to  Your  Mortgage  Interest  Rate  and  Payments  on  (date) 


Under  the  terms  of  your  Adjustable-Rate  Mortgage  (ARM),  you  had  a  (duration)  period  during  which  your 
interest  rate  stayed  the  same.  That  period  ends  on  (date),  so  on  that  date  your  interest  rate  and  mortgage 
payment  change.  After  that,  your  interest  rate  may  change  (frequency)  for  the  rest  of  your  loan  term.  [Also,  as 
of  (date)  (changes  to  loan  terms,  features  or  options).] 


Current  Rate  [  • 

and  (frequency)  Payment 

New  Rate 

and  (frequency)  Payment 

Interest  Rate 

% 

V _ % 

[Principal] 

1$  1 

[$  ...  ...] 

[interest] 

1$  1 

[$  1 

[Escrow  (Taxes  and  Insurance}] 

1$  ) 

1$  ] 

Total  (frequency)  Payment 

< 

$ 

(due  (datefl 

Interest  Rate:  We  calculated  your  interest  rate  by  taking  a  published  "index  rate"  and  adding  a  certain  number  of 
percentage  points,  called  the  "margin."  Under  your  loan  agreement,  your  index  rate  is  (index)  and  your  margin  is 

_ %.  The  (index)  is  published  (frequency)  in  (source  of  information).  [Description  and  amount  of  other 

adjustment(s)  to  the  index]. 

[Rate  Limitfsl:  [Your  rate  cannot  go  higher  than _ %  over  the  life  of  the  loan.]  [Your  rate  can  change  each  year  by 

no  more  than _ ^o.]  [We  did  not  include  an  additional _ %  interest  rate  increase  to  your  new  rate  because  a 

rate  limit  applied.  This  additional  increase  may  be  applied  to  your  interest  rate  when  it  adjusts  again  on  fdofej.]] 

New  Interest  Rate  and  Monthly  Payment:  The  table  above  shows  your  new  interest  rate  and  new  monthly 
payment.  Your  new  payment  is  based  on  the  (index),  your  margin,  [description  of  other  adjustment(s)  to  the 
index,]  your  loan  balance  of  $ _ ,  and  your  remaining  loan  term  of _ months. 

[Interest-Only  Payments:  Your  new  payment  will  not  cover  any  principal.  Therefore,  making  this  payment  will  not 
reduce  your  loan  balance.) 

[Warning  about  Increase  in  Your  Loan  Balance:  Your  new  payment  covers  only  part  of  the  interest  and  no 
principal.  Therefore,  the  unpaid  interest  will  add  to  the  balance  of  the  loan.  [In  order  to  fully  pay  off  your  loan  by 
the  end  of  the  loan  term  at  the  new  interest  rate,  you  would  have  to  pay  $ _ per  month.]] 

[Prepayment  Penalty:  [None]  [Keep  in  mind  that  if  you  pay  off  your  loan,  refinance  or  sell  your  home  before 
(date),  you  could  be  charged  a  penalty.  Contact  (mortgage  company)  at  (telephone  number)  [or  (email  address)] 
for  more  information,  such  as  the  maximum  amount  of  the  penalty  you  could  be  charged.]] 
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11-4(D)(2)  Sample  Form  for  §  1026.20(c) 


Uiwter  the  terms  of  Adjustafede-Rate  Mortgage  f  ARM),  you  had  a  three-year  pertoci  during  which  your 

interest  rate  stayed  the  same.  That  period  ends  on  September  1.  2012,  so  on  that  date  your  interest  rate  and 
mortgage  payment  change.  After  that,  your  interest  rate  may  chajiige  annually  for  the  rest  of  your'  loan  term. 


Cvarem  Rate 
and.  Monthly  Payment 


$1,211.81 

(due  October  1.  2012) 


Total  Monthly  Payment 


Interest  Rate:'>Ve  calculated  ytHit 
percentage  points,  callenthe  "margir 
margin i?  2.25^'c.The  LIBOR  ir.5e>  is  p 


;5t  rate  by  taking  a  oiibiished  "index  rate”  ar.-c,  adding  a  certain  nu.mder  ol 
Unaer  your  loar  agreement,  ydur  index  rate  is  tl'^  l-year  LIBOR  and  your 
iished  daily  in  the  Wai!  Street  Jourrval. 


St  go  higher  than  11.62S?i  over  the  life  of  tf'-e  loar.  Vour  rate  can  change  each  ysar  by 


Rate  Limits: 
no  more  th; 


New  Interest  Rate  and  Monthlv  Payment:  The  table  above  sitows  your  new  inte! 
payment.  Vour  new  payrrient  isfassed-on.  the  LIBOR  index,  your  margin,  Ysut  loar 
remaining  loan  term  of  324  months. 


Prepayment  Penalty;  Keep  in  nine,  that  if  ypu  pay  off  your  I'Oan,  refinance  or  sei!  your  home  before  September  i. 
2012,  you  could  be  chargee,  a  pereiry.  Contaa  Sphngsice  fvtcrtgage  at  iSDOj  765-4321  for  rriore information,  sixth 
as  the  maximum  amount  of  the  penalty  you  could  be  cha.'-gec. 
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H-4(D){3)  Model  Form  for  §  1026.20(d) 

ligate) 


Changes  to  Your  Mortgage  interest  Rate  and  Payments  on  (date) 


Under  the  terms  of  your  Ad  jiistable-Rate  IV)oit(;agc  (ARM),  you  had  a  (duration)  period  during  which  your  I 

interest  rate  stayed  the  same,  fhat  period  ends  on  (data),  so  on  that  date  your  itrtercst  rate  may  change.  After  I 
that,  your  iittorest  rate  may  change  (frequenrff)  for  the  rest  Of  your  loan  term.  Any  change  in  your  interest  rate 
may  also  change  your  mortgage  payment.  (Abo,  as  of  (dote)  (chan^e(s)  to  loan  tenns,  features  or  options).] 


1 

}  Interest  Rate  ' 

Current  Rate 

,,  and  (frequetxy)  Payment 

ICstimatedI  Mew  Rare 
ar?d  (frequency)  Payurent 

;  (.i^rincipal] 

iS _ 1 

IS _ ] 

j  (Interest) 

1$ _ 1 

IS  ] 

J  (i-'&crow  (Taxes  and  tojuranco)) 

iS_ _ ] 

IS _ ] 

j  Total  ifrequettcy)  Payment 

i _ 

L 

$ _ 

(due  (dote)) 

Interest  Rate:  We  caiculdteci  youi  interest  rate  uy  taking  a  published  "index  rate"  arxj  adding  a  ceitain  number  of 
percentage  points,  called  the  ''margin,"  Under  your  ioan  sgieement,  ycuf  index  rate  is  (inde^}  and  your  margin  is 
The  (i'ldey)  is  pubiished  ijrf:qa€«cy)  in  (snurte  cf  infomathi',).  iCt'sc.npr/or)  ar>a  amount  of  othet 
odjiistmentfs.)  tc  the  index.] 

'Rate  Limhish  (''our  rate  canned  go  higlier  than _ ^iovei  the  life  rjf  tty;  Icam.'l  iYour  rate  can  dtange  each  yf  ei  by 

ito  mote  than _ %.(  (We  did  not  include  an  atsditicmai  interest  rate  increase  to  your  new  rate  because  a 

rate  limit  applied.  This  additional  i.ncrease  r^isy  be  applied  to  your  int-ercst  -  ate  when  it  adjusts  again  on  (date)  ]] 

Now  Iwtarost  Rile  »ttd  Monthly  Payment:  The  table  above  stows  [our  fcstifnate  ofj  y&ur  riew  interest  r  ale  and 
new  tno.''fn!y  paytTrent.  Ttosc  amounts  are  based  on  the  (irirfcx)  as  of  ww.  your  margin,  [description  of  other 
adjustmentis)  to  the  index  ]  your  ioan  balance  of  $ _ ,  and  your  renaining  ioar.  term  of _ months, 

[However,  if  the  (index)  has  changed  when  we  calculate  the  exact  amount  of  your  new  irtferost  rate  and 
payment,  your  new  interest  rate  and  payment  may  be  different  from  the  estimate  above.  Wc  will  send  you 
another  notice  with  the  exact  amount  of  your  new  interest  rate  and  payment  2  to  4  months  before  the  first  new 
payment  is  duo,  if  your  new  payment  will  be  different  from  your  current  payment.] 

Ilnterost-Onlv  Paymettts:  Your  ric  v/  payoretrl  whl  rwl  cover  ahy  prindpa!.  Therefore,  making  this  payrnent  wdl  not 
red.iPf;  your  l.ciar'.  baiance.l 

fWarnitMt  about  tneroase  in  Your  loan  BaUiitce:  Your  .lew  payment  covers  orily  p.srt  of  the  inierr.sl  and  no 
principal.  1  neictore,  the  unpaid  interr’st  will  add  to  the  baiance  oi  trie  iciao.  It?  older  to  fully  pay  off  your  loan  by 
the  ef?d  o'  :ht  lo.iri  term  at  the  new  interest  r  ate,  you  would  have  to  pay  '> _ pei  mcinth.)] 

tProDavmcnt  Penaltv:  (None)  [Keep  In  mind  t'nat  if  you  pay  off  yni'.i  tevtn,  reSnarvee  or  “eii  your  horse  before 
(dote),  you  could  be  charged  a  penalty  Contact  (inortjage  ccnipar.j/)  at  the  telephone  ntirnbei  [or  (email oddte'.i)] 
below  for  more  infoi  r>iation,  such  as  the  n'sximutn  amount  o(  the  ptmairy  you  coutd  be  charged.)] 

•  Cfjntart  (mortgage  rnmpany!  a*  (tetephone  nurriber'i  jor  (email address))  as  scxiri  as  possible, 

•  if  you  seek  an  alternative  to  the  upcoming  cnartges  to  your  interest  rate  ano  payment,  tiw  foikHving 
options  may  be  possible  (rtiosl  aro  subject  to  iendei  appiovaij; 

helin.t.nce  vout  icj.n  v/it'n  us  or  anodicr  lender; 

Sell  your  ho-me  and  use  the  proceeds  to  pay  off  your  current  loan; 

Ivlo-diiv  your  loan  terms  with  us: 

Payment  forbearance  tarnporarliy  gives  you  more  time  to  pay  your  montfiiy  payment 

•  If  ycu  would  like  contact  information  for  coonsel  ng  agencies  cr  programs  in  you'  area,  call  the  U.S. 
Department  of  Housiiig  and  Urban  Devetoprnetrt  (HUD)  at  [telepltorie  numt-er)  or vhtt  jfiVtfemef  address 
of  the  U.h.  Deoarimenr  of  Housing  and  Urban  Development  counseling  agency  list)  [or]  |the  U  S. 
Consumer  financial  Protection  Suieau  <Cr  PB)  at  (internet  address  of  the  U,5.  Conswnct  F  mcncial 
Ptotecthri  Bureau  homeov.'nefship  courisehrs  and  counseling  organisation  list)].  If  you  would  like  contact 
information  for  a  state  tousing  finance  agertev,  contact  the  U.S.  Consumer  Financial  Protection  Bureau 
(CFP8)  at  (interne  t  address  of  U.3  Consumer  Financial  Protection  Bureau  state  housing  finance  ogenry 
access  list). 
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H-4(D)(4)  Sample  Form  for  §  1026.20(d) 

Springyde.  Mortgage 
2254  Main  St 
Meiriphis,  TN  51801 


Jordan  and  Dana  Smith 
4700  Jones  Drive 
Memphis,  TN  38100 


Under  the  terms  ot  your  Adjustable- Rate  Mortgage  (ARMJ,  you  had  a  three-year  period  during  which  your 
interest  rate  stayed  the  same.  That  period  ends  on  September  1, 2012,  so  on  that  date  your  irrterest  rate  may 
change  After  that,  your  interest  rate  may  change  annually  tor  the  rest  of  your  loan  term.  Any  change  in  your 
interest  rate  may  also  change  your  mortgage  payment.  Also,  as  of  September  1, 2012  your  mortgage  payment 
will  include  principal  as  well  as  Interest. 


Interest  Rate:  We  calculated  your  interest  lete  by  taking  a  pubiishec  "index  rate"  and  adding  a  certain  number  of 
percentage  points,  called  the  "margin."  Under  your  loan  agreement,  your  index  rate  is  the  1-year  UBOR  and  your 
margin  is  2.2S?'{>.  The  LiBCft  index  is  pubiished  daily  in  the  Wail  Street  .lournaS. 


Rate  Limits:  Your  rate  cannot  go  higher  than  ll.&25%  over  the  lire  of  the  Ic^n.  Your  rate  can  cri.ange  each  year  by 
no  more  than  2.C01i.  We  did  not  include  an  additional  1.00%  Interest  rare  iccrease  to  your  new  rate  because  a  rate 
limit  applied.  This  additional  increase  may  be  applied  tc  your  interest  rate  when  it  adjusts  again  cm.  Sspternbet  i. 


New  Interest  Rate  and  Monthly  Payment:  The  table  above  shows  our  estimate  of  your  new  interest  rate  arid  new 
monthly  payment.  These  amounts  are  basea  on  the  LIBOR  index  as  of  nipw,  your  margin,  your  loan  balance  of 
$2tX),000,  and  your  remaining  kvan  term  of  324  months.  However,  if  the  UBOR  index  has  changed  when  we 
calculate  the  oxact  amount  of  your  new  interest  rate  and  payment,  your  new  interest  rate  and  payment  may  be 
different  from  the  estimate  above.  We  will  send  you  another  notice  with  the  exact  amount  of  your  new  interest 
rate  and  paymetrt  2  to  4  months  before  the  first  new  payment  is  due,  if  your  nevr  payment  will  be  different  from 
your  current  payment. 


Prepayment  Penalty:  None 


*  Contact  Springside  Mortgage  at  1-SOO-55S-4567  as  soon  as  possible. 

♦  if  you  seek  an  aiter native  to  the  upcoming  changes  to  your  interest  rate  and  nayrnent.  the  fr^lowiri.g 
optiorss  may  be  possible  (most  are  subject  to  lender  approval); 

Refinance  your  ioan  with  us  or  another  tender; 

Sell  your  home  arscl  use.  The  proceeds  to  pay  off  your  current  loan; 

Mcxiifv  your  loan  Km  ms  with  us; 

Pay.ment  forb-aarance  temporariiv  gives  you  more  time  to  pay  your  mc-nthly  payment. 


if  you  would  like  contact  infor  mation  for  counseling  agencies  or  programs  in  your  area,  call  the  U.S. 
Departmen.t  of  Housing  and  Urban  DevelopnicnctHUD)  at  80D-&d9-42S7  or  vLsit 
WWW  nuci.pcv7offices.4iSf?./sfi  :/hcr_/t-ics.cfm.  if  you  would  like  contact  information  for  a  State  housing 
fir'^ance  agency,  visit  llie  U.S,  Consumer  Financial  Protection  Bureau  (CFP8)  at 


interest  Rate 

Current  Rate 
and  tVtonthjy  Payment  . 

■  4.25%'  '  .  ^ 

Estimated  Now  Rate 
and  Monthly  Payment 

■  . "  .  '  ^25% 

Principal 

-  none  - 

$237.70 

interest 

5708.33 

$1,041.&6 

escrow  (Taxes  and  Insurance) 

$450.00 

$450.00 

i 

1  Total  Motithfy  Paymerit 

$1,158.33 

$1,729.36 

(due  October  1, 2012) 
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H-30{A)  Sample  Form  of  Periodic  Statement 

Springside  Mortgage  Mortgage  Statement 

Customei  Service:  1  800-555-123'1  Statement  Date:  3/20/2012 

www.ior ingsidpmortEagc.com 


Jordan  and  Dana  Smith 
4700  Jones  Drive 
Memphis,  TfJ  38100 


lii'AccbiinttnforiiOritiofl ^ 

j  '''lih-tandii  s  Prinopsl  S7o4,.'/0  43^ 

;  inten-'it  R-ste  (Vnol  Al)7.)  4  7S'‘i  j 

!  r'tfcpjvm'rnt  t'eriaitv  Ves  ? 


Account  Number 

1234567 

Payment  Due  Date 

4/1/2012 

Amount  Due 

$2,079.71 

If  payment  IS  rccei\ivd  after  4/15/12,  $160  late  fee  will  be  charged. 

at  AAH>unvwMi‘' ; 

P/Kcifjal 

.5 4r.  : 

;i.04i;.07  ! 

_ I 

RefiiidT  Monthly  Pjiymonl 

VCbSS.  /Tj 

total  Pees 

_  S'ttOjxJ  i 

Total  Amount  Duo 

$2,079.71  ' 

•  TraiisajiA^n 

'c'’  ;’  v”r.  • : 

I  Dato 

Ooscr^tion 

Chorgos  Poymonts 

:  2/16/! 2 

s.^tc  Ke  (fhiiigOsi  bftWJi'e  foil  ^ayrD^.'^i  nci  r4»c€'iv<fd  by 

$560.00  ! 

•  2/://i2 

p3Vf»i**rtl  ht>'t€iV2d  -  Th^tjk  ‘A'Ki 

S5.St.'>.7i  •: 

i  J/i^/12 

Property  Inipecrion  .'•ite 

S7$0.00  ! 

'  Past 

alt&w 

■ 

\ 

Paid  U$t 

Month 

PaM  Tear 
to  Data  1 

,  P'irc-oal 

$ili0  2S  i 

;  !(-Tere5t 

Sl.OlP.lV? 

$i,5S3..i-:  i 

I  (T^.vei  3rri  in- 

$23S.t£ 

S70$.S4  ! 

1  hy’j 

tii.ac, 

StlPC!  i 

loral 

_ 

$1,66971 

$5,009  IJ  ; 

Springside  Mortgage 

Springside  Mortsa^ 

P.O.Box  mil 
Mempliis,  TtJ  38101 


'  Due  By  4/1/2012; 

$2,079.71  1 

late  fee  wi-'  be  after  4/15/12  » 

iVJdilio.ia!  PrtfieJpai 

$  i 

Additio-'o’  P<fi»>w 

S  .  ( 

Total  Amount  Inclosed 

■■$  ■  .'“I 

Mott*  .*i4,i'rt'/rcx 


i234S6/ 34S71892 


3423S912/ 
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H-30(B)  Sample  Form  of  Periodic  Slatcmenl  with  Delinquency  Box 


Springside  Mortgage 

Custotupi  Seivicp:  1-800-S5S-1234 
www.snnnr.sitlpmoitp.af'.e.rom 


Jordan  and  Dana  Smith 
4700  Jones  Drii/e 
Memptiis,  TN  38109 


i'AcOTunt.IrrforTOatiori  ' ,  v'> 

wm^m 

■  CHitstard-r.g  rhnftpfe: 

S2S4.77E.4?  1 

1  Ir  'Cies’.Sale  !s>nriiO-:t;*«r 

'5  S.TSSs  ! 

r^s  ; 

Mortgage  Statement 

Statement  Dale:  3/20/2012 


Account  Number 

1234567  : 

Payment  Due  Date 

4/1/2012  I 

Amount  Due 

$4,339.13  i 

//p.Ty'nwnf  (sr€'te'Ve'Vo/ff-r<:/i  ^ll60  tor^/i?e  be  cha!ged.  i 

Fyircjoa! 

S*:sii  .;b  | 

,  ln;cT»jsi 

s;  W3.C- 

£scfc«,  tTaxes  a>K!  ‘.r6Li!X:r«i 

$235. i? 

Regular  Monthly  Payment 

•  Total  f  <fC»  c:»c  0\4;  15?^ 

i  Olr#:r*liJK  P  JVrrcPl 

:2.255./:2 

Total  Amount  Oua 

$4,339,53 

L _ - 

Desciiptton 

Charges  Pfiymentt  ’ 

!  y:i,'u 

>:ttl  f;v;>3;-C’0  1 

t  .S/tf'/li 

i,«!f  JCi!  !'.■> 

'•Sr-Q  0!;.-a-..5<  ‘i.t!  Liy  1  ent  not  nrce.syrt  t  y  ••  V.  'itjlh  Slit'.O'.'  ; 

■ _ . 

?'ape(  tv  in 

Paid  last 

P«U  Year  i 

Month 

to  Date  * 

j  Fr;!.tic.al 

SC'.CO 

$533  31  . 

*  ‘n'.erri.l 

$.''W 

1  l.s:rc-w  arto 

30.  M 

<25$  IS  ; 

■  Fe-jS 

$0  05 

$4ic..l<5  i 

i  Pa'tt#'  Ci.y'r.fc.t  i'.i'Tippi;;er;l' 

$1.49300  i 

(  Total 

$5,000  00 

$3,>>69.51  ; 

i;7  ^ 

.  1  n^ortant 

r  t 

;  *F6rtt«l  P*ym«nu:  A.'.v ‘hat  yc^i  «?<**  i 

:  V  y.x*  {:uvtfv&  eaiaoceo*  I 

t  -Ir- w»tf  •r.c-M  t>c  oc:  s 


i  You  aitf  lite ooyoiirn»orti«gc  payment-*  to o"  *15  I 

,  vT'uf  cu"et:t  r.iay  'Ciu't  >0  t-?«s  f.x»«Cr'esure:— Ictss  ; 

I  cf’/cut  *'C:rvt.  As  re  vVifcn/.0.VC*‘./i*?'i?ri8y>n«fnqq-a?»tC(r'  j 

i  yrur  toan.  I 

‘  i 

•  fitse'itActVirr  Hiftor,'  | 

!  ^  Prsvrrtr-ri "uilv  peid or>  ti'  V-  j 

‘  *  Payrr.srd  dt>?  • 

!  •  Pstymcrd.do'i  2^1/1^:  bj’ar-cc  o?  >?.SS' 7  I  I 

X  •  P^y'rt 'it  <j -t!  3/1/12  P  dor.rc  <-■- i 

j  •  Cvr'r^'iJ  ;>dyrr^'r»*  rljc  4/1/12:  Si  CV:j  7t  \ 

j  *  lotah  $4. 33$, 13  due.  You  must  piiy  thfi  amount  to  bring  ^ 
i  your  loan  rurront-  i 

;  lfVouArcfjcpc*rirm:ingFii>at>cutOttticiiHv::'(v  1 

^  'VifcMrui  cosve5**5 »»?of  i 

j 


Springside  Mortgage 

Springside  Mortgage 
P  O.  Box  mil 

Irrs  Angeles.  CA  OOOji) 


Due  By  4/1/2012!  $4, 339.13  ; 

!  5j<»C  '-Jtf-  /C%r  lA.l*  tf  it  ^  ! 

I  Ad^artio'ial  r'rrri^p.^!  <  ; 

;  r;i,:rv.-vV  !>  ; 

j  Total  Amati.fit  ErKto^»<t  $  J 


123/1 2  34S71892 


3423S912/  DN 
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11-30(C)  Sample  Form  of  Periodic  Slalcmcnl  for  a  Paymcnl-Oplions  Loan 

Springside  Mortgage 

C'ustoniet  Service:  ]-8(IO-SS5-l?34 
www.sptiiiRsiflernoitRaRe.coin 

Jordan  and  Dana  Smith 
4700  Jones  Drive 
Mempliis.  TN  38109 


Mortgage  Statement 

Statement  Date:  3/20/2012 


Account  Number  1234567 

Payment  Due  Date  4/1/2012 

Amount  Due  Opl'O"  1  (Full):  $1,829.71 

Option  2  (Interest-Only):  $1,443.25 

!  Option  3  (Minimum):  $1,156.43 


If  payment  is  receWed  after  4/15/12,  5160  fate  fee  A-ili  ke  charged. 


Ifttorptation  ;7.  ^'V 

run:  P;?i 

$.:60,0C0.U0 

interest «,.!« jOfitii  0(tr-b,'(  201  ?) 

^enjtty 

r" . 

OpT.QM  1  {Fuht 

'r"  Ofit^on  2  {iPtc*t;s?-Crdyi 

Option  tVin-mtr*!) 

1  Prlrx-.-pal 

$3t6.46 

i 

so 

!  l.-itcr-st 

Si, 04.3.07 

$1.04807 

S7cl.7.5 

:  F  v,ro'A'  and 

57iS_i!i 

1 

$735. 13 

t  Ro$uldr  Monthly  P*ymonT 

$1,66971 

1  $1,283.25 

$996  43 

1  '(.'t 01  .ifir  CftSfges 

il6C.(>n 

$1CO.O!J 

!  TotBl Duo 

$1,82971 

I  $1,443.25 

$1,156.43 

j  li  vcsjinatedrsp-iy'i'ent.. 

y;>jr  pnnciprtl  I'-flbtvc  wii 

1  .  vc‘u«  riinripa» 

..  Yuur  prim^ptl  bdlatxo  will 

( 

and  you  wfii  fee 

'  ftay  dii;  say?,  and  veu  wi-i 

vc»t*  wi>:  bt 

1 

t  »  V- inun.  he  c\o:^r 

LOiTOjfing  rnn***  triof'^y  <$0.*? 

i 

1  VOvf  lOsin. 

:osir>t!  C!)U''.V  if;  vo-..’r  liCiSK . 

ftrarisadtfori  Actlijtt’y  (2./2i>i!6-A/i^  7'  '7'^  7 '■> 

;  ■  f  ‘‘A'  '.-;  .  *..• 

i  Date 

Ooscription 

Chaigos  Payments 

!  3/!6,’’.7 

:  7/19/12 

1.#:^  f  4?^^  (d^Stjtco  b<fCi>in:?  piiynriftnt  wtiS  r^reivvU  after  -J/lSA'Ol?) 
P-3V-i*»o;  Nfrc^Arod  -  Thdf>K  you 

Sh>3;X; 

51.669.71 

|.  p9St  Payin^ts  BfeaV<(t>wr 

Paid  ijist 

Month 

Paid  Year  i 
to  Date  i 

1  PrifiCipai 

$384.93 

$1,150.25 

■  'rtterest 

$1,04960 

$3,153  34 

j  Escrow  (Taxes  dr*d  Insurantti} 

$238.18 

$705.54 

:  Fees 

$0  00 

$0.00 

'  Total 

$1,669.71 

$5,009.13 

Springside  Mortgage 

Sprine.side  Mort^ajje 
P.O.  31111 
Los  Anijeles,  (lA  90010 


U’.345(j7  34571S92  3^2'?'><)1?7  P 


J  Option  1  (full);  $1,829.71 

Due  By  4/1/2012:  D  Option  2  (Interest-Only);  $1,443.25 
□  Option  3  (Minimum);  $1,156.43 

f  loC  w*fi  hf  4/j^/l? 

,  P'iJicIptsJ  5 

I  Aocii'-cnisV  $ 

[  Tt>tal  Amount  S  .  . 

Make  ifoKk  ^sTtJbfe  M  SrffrgiH*€ 


BILLING  CODE  4810-AM-C 

11-30(0)  .Samiili!  ('.laiiso  lor  1  lonioowiioishii) 
(loiinsolor  (lonlaci  Inl'ornialion 
/  loiisiiifi  (Aninsalor  Infonudlion:  1 1  yoti 
would  liki!  cotinsoliiig  or  assislaiiiu!.  you  i:an 
conliicl  lh(!  following: 

•  IJ..S.  Doirarliiioiil  of  Housing  and  lirbau 
OovolopinonI  (HUD):  for  a  list  of 


liomoownorslii])  couusolors  or  counsuliug 
orgiinizations  in  your  tiroa.  go  to  hUp:// 
www'.hud.ffov/officcs/hsf’/sfh/hcc/hcH.cfm  or 
call  8()0-.3()<)-42»7. 

*  *  -k  -k  -k 

■  7.  In  Su})])loniout  1  to  Part  l()2(i — 
Official  Intorprotations: 


■  A.  llndor  .Ser/joji  1()2(i.l7 — (ienerdl 
Disc  I  os  lire  H  cqiii  rcii  i  cuts: 

m  i.  IJiulor  Pfjjfjgru/j/?  17(a)(1). 
paragraph  2.ii  is  rtsvi.sod. 

■  ii.  Under /^j/Yjgm/i/j  17(c)(1). 
paragrajili  1  is  rovi.sod. 


L 
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■  13.  Under  ,S(x7/o/?  1()2(i.1{) — f>;7n;7i 
,\/o/7guge  and  \  '(iridhlo-Hate 
'I'ninsdctions: 

■  i.  Under  I {)(hl  (Jdrtdin  vdridldd-vdtd 
tidnsdctions.  paragraplis  4  and  .'j.i.t;  are 
revi.sed. 

■  ii.  Under /^f/nig;r/pyi  1f)ll))(2)l\il. 
paragra]))i  1  is  revised. 

■  (].  Tlie  heading  lor  Sect  ion  I()2(i.2()  is 
revisiul. 

■  U.  Under  newlv  d(\signated  Sod  ion 
U)2(i.2(): 

■  i.  Pdrd;^rdi)h  2()(c)  Voi'idbld-vdio 
odinslinonts  is  nndsed. 

■  ii.  Pdidf^voph  2()(d)  Ini1i(d  void 
odinstinoni  is  added. 

■  K.  Under  S’er/ /on  l()2(i.2(i — Prohihiiad 
Acts  or  Procticcs  in  (ionncction  With 
(ircdit  Sccnrcd  bv  o  Dwelling’,  under 
3(i(c)  Scn  icint’  procticcs: 

■  i.  Porogroph  2(i(c}(l )(i),  ])aragraph  2. 
and  Porogropb  26lc)(1)(ii).  Porogroph 
2()(c)(1  )(iii).  and  Porogroph  3(i(c)(2)  nro 
revised. 

■  ii.  Porogroph  3()(c)(:i}  is  added. 

■  !•'.  Section  1026.41 — Periodic 
Stoteinents  for  Uesidentiol  Mortgage 
Ijxins  is  added. 

■  (i.  \.]ndei  Appendix  U — CAosed-End 
Model  Ponns  and  (Aonses.  paragra])hs  7 
introdnetorv  text  and  7.i  an;  revi.scul. 

riie  revisions  and  additions  rcxid  as 
lollows: 

Supplement  I  to  Part  lf)2(> — OHIcial 
Interpretations 

***** 

Siil)p(irl  a — (Aoscd-luul  (iredil 
***** 

.S(!{:li()ii  102().  U-tanieral  Disclosiinjs 
K(!(|iiir(an(!nls 

I7l(il  Form  of  disclosures. 

Paragraph  l7lalUI. 
***** 

2  *  *  * 

ii.  TIk!  general  scigrcigalion  rcifjiiirenHMil 
(l(!S(;ril)(Hl  in  this  snl)paragrapl)  does  not 
apply  to  the  (lis(  losiircis  r(H|nir(;(l  niuhn' 

S  1{)2fi.lt){h)  althongli  tin;  disclosnnis  must  l)e 
clear  and  {;onspic:nons. 
***** 

I7lcl  liasis  of  disclosines  and  use  of 
estimates. 

Paragraph  I7lcllll. 

1.  lj‘gal  ohhgalion.  The  disclosuiais  shall 
relied  the  i:redil  lenns  to  which  the  |)arli(!s 
an;  higally  hound  as  ol  lint  outset  ol  the 
transaction.  In  tin;  case;  ol disclosnnts 
ntcjnintd  ninhtr  ??  1()2(). 20(c)  and  (d).  tin; 
di.sdosnres  shall  rctl'lecl  lint  cntdil  l(!rms  to 
which  lint  parlies  ar(!  htgallv  hound  wlntn  the 
disclosures  are  ))rovid(!d.  Tlu!  htgal  obligation 
is  deleriniintd  hy  a|)))licahh!  Slat(!  law  or 
r>lh(tr  law.  (Uitrtain  transactions  an; 
s|)ecilically  addressitd  in  this  connnentary. 
.Sect.  Idr  example,  lint  discussion  ol  hnydown 
transactions  (tlsctwlntri!  in  llu!  comnntntarv  to 
S  1020.1 7(c).)  Tint  lad  that  a  term  or  contract 
may  laittr  In;  (htetmed  inutnldrcrtahh!  hy  a 
court  on  tin;  basis  of  ecpiilv  or  ollntr  grounds 


does  not.  hy  ilsitlf.  mean  that  disclosures 
hasitd  on  that  term  or  contract  did  not  ntflecl 
the  legal  obligation. 

***** 

.S(!clion  1020.10 — Certain  Morigagt;  and 
Variahle-Kal(!  Transactions 
***** 

ni(l>l  Certain  variable-rate  transactions. 
***** 

4.  Other  variatde-rate  regulations. 
Transactions  in  which  the  cntdilor  is 
r(!(|nin!d  to  com|)ly  with  and  has  com|)li(td 
with  llu!  disclosure  rerpiintmenls  of  the 
variahle-ral{!  latgnlalions  of  other  l•'(!d(!ral 
ag(!nci(;s  an;  (!X(!m])l  from  the  ntcinintmenls  of 
4}  1020.19(h).  hy  virtue  of  t?  1020.10(d).  The 
(!Xce|)lion  is  also  availahh;  to  cretditors  that 
ant  iHttpiired  hy  .Stale  law  to  comirly  with  llu; 
federal  variahht-rale  ntgnlalions  notetd  above;. 
Cretditors  using  this  (;xception  should  compiv 
with  the  liming  reeinircemenis  of  those; 
re;gulalie)ns  ralhe;r  than  the;  liming 
re;einire;me;nts  e)i  Reegnlalieni  Z  in  milking  the; 
variiil)le;-rale;  ilise:le)snri;s. 


C.  "l’rie:e;-le;ve;l-<uliuste;el  me)rlgage;s"  eir 
e)lhe;r  inele;xe;el  me)rtgiige;s  that  Inive;  a  fixe;el 
rate;  eif  inte;re;st  hnl  preiviele;  feir  jieirieielic 
iieljuslme;nls  lei  piiyme;nts  iinel  the;  leian 
haliinea;  lei  re;fle;e:l  e:hange;s  in  iin  inele;x 
me;asnring  prie:e;s  eir  inlhiliem.  The; 
elise:leisnre;s  iinele;r  1020.10(h)(l )  iire;  neil 
apjilicahle;  tei  sne:h  leiiins.  neir  iire;  the; 
feilleiwing  jn-ovisieins  lei  the;  e;xle;nl  lhe;y  ri;liile; 
tei  the;  ele;te;rminaliem  eif  the;  inle;re;sl  rate;  hy 
the;  iielelitiem  eif  ii  niiirgin.  e:himgi;s  in  the; 
inle;re;sl  liile;,  eir  inle;re;sl  rate;  eliseieiimls; 

S  102(i.l0(h)(2)(i).  (iii).  (iv).  (v).  (vi).  (vii). 

(viii).  anel  (ix).  (Se;e;  e:e)mme;nls  20(e;)(l)(ii)- 
:i.ii.  20(el)(l )(ii)-2.ii,  iinel  OO-l  reigareling  the; 
iniip])lie:iihilily  eif  viiriahle-nite;  iiiljiislmenl 
notie;e;s  anel  inte;re;sl  rate  limilalions  lei  prie:e;- 
leiveil-aeljnsleiel  eir  simihir  nieirigiigeis.) 
***** 

Paragraph  I  !)lhll2)(.\il. 

1.  Adjustment  notices.  A  eaeielileir  must 
elisclose;  lei  the  e;e)nsnme;r  the;  lyjie;  eif 
infeirmatiein  that  will  he;  e:eintaine;el  in 
snlise;eine;nl  notie;e;s  eif  aeljnstn)c;nls  iinel  whe;n 
sne:h  neiticeis  will  he;  proviele;d.  (Se;e;  the; 
e:eimmentary  tei  S  102(i.20(e:)  anel  (el)  re;gareling 
neilie:es  eif  iieljustme;nls.)  feir  exiim)ile;.  the; 
eliseleisnre;  preiviele;el  piirsiiant  lei  4?  1020.20(el) 
might  slate;.  “Yeiii  will  he;  neilifie;el  at  le;iisl 
210,  hnl  nei  ineire;  than  240,  elays  lie;feire;  the; 
first  pavme;nt  at  the;  iieljnste;d  le;ve;l  is  ehie;  iifle;r 
the;  initial  inte;re;sl  liite;  iieljnslme;nt  eif  the; 
leian.  This  neiliea;  will  contain  inforiniition 
alienit  the;  aeljnslmemt.  inedneling  the;  inle;re;st 
rate;,  payment  ameinnl,  anel  hum  lialance;." 

The;  elisedeisnre;  preiviele;el  pursiiani  lei 
4?  1020.20(e:)  might  stale;.  "Yein  will  he; 
neilifieel  at  h;asl  lit),  hnl  nei  ineire;  than  120. 
elays  he;fore;  the;  first  ]iayme;nl  at  the;  aeljnste;el 
le;ve;l  is  elne;  iifle;r  any  inle;re;st  rate;  iiel jnslme;nl 
ri;snlling  in  a  e:orre;speineling  iiayme;nt  e:hange;. 
This  neitice;  will  e:einliiin  infeirmaliein  alienil 
the;  iieljnslme;nl.  inchieling  the;  inle;re;st  rale;, 
|iiiymc;nt  ameinnl.  anel  leian  lialance." 
***** 

Se;e;tiein  1020.20 — llisedeisure;  Re;e|nire;me;nls 
Reigiireling  Posl-Ceinsnmmatiein  Events 
***** 


2()(c)  Hate  adjustments  with  a 
corresponding  change  in  payment. 

1.  Cnulitors,  assignees,  and  servicers. 
Cre;elileirs.  assigneeis.  anel  se;rvie:e;rs  Ihiit  eiwn 
e;ilhe;r  the;  applieailile;  aeljnslalile-rate;  ineirigiige; 
eir  the;  apjiliciilile;  meirigage;  se;rvie:ing  rights  eir 
lieilh  are  snlije;e:l  lei  the;  re;e]nire;me;nls  eif 

1 02l).20(e:).  (aeieliteirs.  assigne;e;s.  anel 
se;rvice;rs  iire;  alsei  snlije;e:l  lei  the;  re;e|nire;me;nls 
eifiiny  preivisiein  of  snh|iiirl  (i  that  gen'erns 
4}  1 02(i.20(e:).  Eeir  e;xample;.  the;  feirin 
re;eiiiire;nie;nts  of  4j  1020.17(ii)  apjily  lei 
4?  1020.20(e:)  elise;leisnre;s  iinel  thus.  assigne;e:s 
anel  ser\'ie:e;rs.  as  we;ll  as  i:re;elileir.s.  are;  snlije;e:l 
lei  those;  re;i|nire;me;nts.  While;  e:re;eliteirs. 
iissigne;e;s.  and  se;rvice;rs  are  id  I  suliji;e:l  tei  the; 
re;epnre;me;nts  eif  S  1 02{i.20(e:).  Ihe;y  imiy 
ele;e;iele;  iimeing  the;mselve;s  whie:h  eifllmm  will 
preiviele;  the;  re;(piire;el  elise:leisiire;s. 

2.  Loan  modifications.  lJnele;r  S  1020. 20(e:). 
the;  inle;re;st  rale;  iieljnstme;nl  eliscleisnre;s  are; 
re;eiinre;el  einly  feir  inte;re;st  rate;  aeljnstme;nls 
eie:cnrring  ]iiirsuimt  to  the;  leiiin  e;eintrae:t. 
Ai:e;eirelingly.  e:re;elileirs.  iissigne;e;s.  iinel 
se;rvie;e;rs  ne;e;il  neit  preiviele;  the;  elise;leisure;s  feir 
inte;re;sl  rale;  aeljnstme;nls  eiccnrring  in  loan 
meielifieailieins  maele;  feir  hiss  miligaliein 
piirpeise;s.  .Snliseiepieml  inlere;st  rate; 
aeljnstme;nls  resulting  in  a  e;eirre;siioneling 
|iiivme;nl  ediange  eie:e:nrring  piirsnant  tei  the; 
ineielifieel  leian  e:eintrae;t.  heiwe;ve;r.  iire;  snlije;e:l 
lei  the;  re;epiire;me;nl.s  eif  4j  1 020.20(i:). 

3.  Conversions.  In  iiehliliein  to  the 
elisedosnres  re;(pnri;el  feir  inte;re;sl  rale 
aeljnslme;nts  nneh;r  iin  adinslalile-rale 
meirtgiige.  S  102(i. 20(c)  iilsei  reiepiireis  the 
elise:hisnre;s  feir  an  ARM  e:onve;rling  to  a  fixeiel- 
rale;  transact iein  whe;n  the  e:einve;rsiein  ediimges 
the;  inte;re;sl  rale;  anel  re;snlls  in  a 
e:eirre;s|ioneling  paymemi  ediange;.  \Vhe;n  an 
ei|ie;n-e;nel  iie:connl  ceinve;rls  tei  a  chise;el-e;nel 
aeljnslalihi-rate;  meirtgiige.  the;  4;  102().20(e:) 
elisedosiire  is  not  rei|nire;il  until  the 
imph;me;ntaliein  of  an  interest  rate  ael  jnsimeni 
peisl-conve;rsiein  that  results  in  a 
i:orre;s)ioneling  iiiiymemt  chiinge.  Eeir  exiim|ih;. 
for  <111  o]ien-e;nel  ae:ceinnl  that  e:einve;rts  to  a 
idiised-enel  3/1  hyhriel  ARM,  i.e.,  an  ARM 
with  a  fixeel  rale  of  interest  for  the;  first  three; 
ye;ars  afle;r  whiedi  the;  inte;re;sl  rale;  aeljusts 
iimuially.  the;  first  §  102(i.20(e:)  elisedosiire; 
weiuhl  neil  he;  re;e|nireel  until  thre;e;  ye;ars  afle;r 
the;  e:emve;rsiein.  anel  einly  if  that  iirsi 
aeljnsimeni  reisniteel  in  a  pavment  ediange. 

Paragraph  20lcj(Ij(i). 

1.  In  general.  An  iidjnslalile;-rale;  mortgage, 
as  elefineel  in  §  1020.20(e;)(l)(i),  is  a  varialile- 
rale;  transaeitiein  as  that  term  is  nse;el  in 
snli]iarl  (i.  e;xce;)il  as  elislingiiisheel  liy 
eaimmemt  §  1020.20(e:)(l)(ii)-3.  The 
re;epiire;me;nts  eif  this  secliein  are;  neil  limite;el 
tei  Iriinsaelieins  finaneang  the;  iniliiil 
iu:e]uisiliein  eif  the;  eainsnmer’s  prine;i]ial 
elweilling. 

Paragra})h  2()lcl(  I  Hii). 

1.  Short-term  AIIMs.  llnehir 
4?  1 020.20(c.)(  1  )(ii).  eainstrndiein.  heime; 
impreive;me;nl,  lirielge;,  anel  eithe;r  loans  with 
te;rnis  eif  eine;  ve;ar  eir  hiss  are;  mil  snlijeid  lei 
the;  reiepiireimeinls  in  4?  1020.20(e:).  In 
ehilermining  the  leirin  eif  a  ceinslrue:lion  leian 
that  niiiy  he;  peirniiinenlly  finaneaiel  hy  the; 
same;  eaeielileir  eir  assigneie,  the;  eaeielileir  eir 
iissigneie;  may  treat  the;  e;ein.slriie:tion  anel  the; 
]ie;rmane;nl  |ihase;s  as  seiparale;  Iransactions 
with  elistine:!  leirins  tei  lUiitiirity  eir  as  ii  single; 
e:eimliine;el  transact iein. 
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2.  First  lunv  jHiynunit  diw  within  210  (lavs 
aftor  consnnnnntion.  Suction  1  ()2().2()((:) 
(lis(;l()sm(!.s  an;  not  rotinirod  it  tin;  I'irst 
payment  at  tlii;  adjnstcul  1(!\(;1  is  duo  witliin 
211)  days  after  consninination.  wlien  tlie  new 
intererst  rat(!  discloscai  at  consninination 
pursuant  to  S  1  l)2().2l)(d)  is  not  an  estimate, 
for  exam|)l(!.  tlu;  enulitor.  assi<>ne(!.  or 
service!!'  would  not  lie  nupiired  to  jirovidi!  tlie 
disclosures  nupiinid  by  S  l()2().2l)(c)  for  the 
first  time  an  ARM  interevst  rate:  adjusts  iftlu! 
first  paynuiiit  at  the  adjnst(!d  lev(!l  was  diu! 
120  days  aft(!r  consummation  and  the 
adjusted  intcirest  rati!  disclosed  at 
consummation  pursuant  to  §102(). 20(d)  was 
not  an  estimate!. 

3.  \'on-(i(ljust<ihl(i-r(itn  niortgngns.  Till! 
following  tnmsiictions.  if  slrni:luri!il  eis  fixi!el- 
rate  anil  not  as  adjnstable-rate  mortgages 
based  on  an  index  or  formula,  are  not  subject 

to  §1020.20(1:): 

i.  .Shared-equity  or  sliared-a])preciation 
mortgages: 

ii.  Price-level  adjusted  or  other  indexed 
mortgages  that  have  a  fixed  rate  of  interest 
hut  ])rovide  for  iieriodic  adjustments  to 
payments  and  tlie  loan  balance  to  reflect 
changes  in  an  index  measuring  prices  or 
inflation: 

iii.  (iraduated-iiayment  mortgages  or  stii])- 
rate  transactions: 

iv.  Renewable  halloon-paynient 
insirunients;  and 

V.  Preferred-rale  loans. 

Paragraph  2()lc}l2). 

1.  77/ii//ig.  The  reiiuirement  that 
§  1020.2t)(c)  disclosures  lie  iirovided  to 
consumers  within  a  certain  limeframe  means 
that  the  creditor,  assignee,  or  servicer  must 
deliver  the  notice  or  place  it  in  the  mail 
within  that  timeframe,  excluding  any  grace  or 
courtesy  periods.  The  requirement  that  the 
§  1020.20(1:)  disclosures  must  he  provided 
between  2.3  and  120  days  hefiire  the  first 
liayment  at  the  adjusted  level  is  due  for 
freqnenlly-adjnsting  ARMs.  ap|ilies  to  ARMs 
that  adjust  regularly  at  a  niaximum  of  every 
00  days. 

Paragraph  20( c ){ 2 1( ii )(Aj. 

1.  (.Airrnnt  and  nnw  intnivst  ratas.  The 
current  interest  rate  is  the  interest  rate  that 
aiJjilies  on  the  dale  the  disclosure  is  jirovided 
to  the  consumer.  The  new  interest  rate  is  tlie 
actual  interest  rate  that  will  ajiply  on  the  date 
of  the  adjusinienl.  The  new  interest  rate  is 
used  to  determine  the  new  ]iaymenl.  The 
■‘new  interest  rate”  has  the  same  meaning  as 
the  "adjusted  interest  rate."  The 
requirenienis  of  §  1 020.20(c)(2)(ii)(A)  do  not 
preclude  creditors,  assignees,  and  servicers 
from  rounding  the  interest  rate,  pursuant  to 
the  reipiiremenls  of  the  ARM  contract. 

Paragraph  2()((:)(2j(i\  ). 

1.  Hatn  limits  and  foragonn  intnrnst  rata 
incraasas.  Interest  rale  carryover,  or  foregone 
interest  rale  increases,  is  the  amount  of 
interest  rale  increase  foregone  at  any  ARM 
interest  rale  adjusinieiil  that,  suhjeci  to  rate 
ca]is,  can  he  added  to  future  interest  rate 
adjnsinients  to  increase,  or  to  offset  decreases 
in.  the  rale  determined  by  using  the  index  or 
formula.  The  disclosures  reiiuired  hv 
§  102l).2l)(c)(2)(iv)  regarding  foregone  interest 
rate  increases  ap|ily  only  to  transactions 
]ierniilling  interest  rate  carryover. 

Paragraph  2l)l(:)(2j(vj(P). 


1.  Application  of  pravionslv  foragona 
interest  r(de  increases.  The  disclosures 
regarding  the  ap|ilicalion  of  iireviouslv 
foregone  interest  rale  increases  ajiply  onlv  to 
transactions  perniilling  interest  rale 
carr\'over. 

Paragraph  2()lc)(2jlvil. 

1.  Amort i/.at ion  statement.  Por  ARMs 
requiring  the  payment  of  interest  only,  such 
as  inleresl-only  loans.  §  11)20. 2()(c)(2)(vi) 
requires  a  slatenieni  that  the  new  |)aynienl 
covers  all  of  the  interest  hut  none  of  the 
|)rinci|ial.  and  therefore  will  not  reduce  the 
loan  balance.  Por  negalivelv-aniorti/.ing 
ARMs.  §  H)20.2()(c)(2)(vi)  requires  a 
statement  that  the  new  |)aynienl  covers  only 
part  of  the  interest  and  none  of  the  |irinci]ial. 
and  therefore  the  nn|)aid  interest  will  he 
added  to  the  princijial  balance. 

2.  Amortization  payment,  llisclosiire  of  the 
|iaymenl  needed  to  amortize  fully  the 
outstanding  balance  at  the  new  interest  rate 
over  the  remainder  of  the  loan  term  is 
required  only  when  negative  amortization 
occurs  as  a  result  of  the  interest  rate 
adjusinienl.  The  disclosure  is  not  required 
simply  liecause  a  loan  has  interesl-oiilv  or 
liartially-aniorlizing  iiaymenls.  l-'or  example, 
an  ARM  with  a  five-year  term  and  payments 
based  on  a  longer  amorlizalion  schedule,  in 
which  the  final  |)aynieiit  will  equal  the 
periodic  ))aynienl  plus  the  remaining  inqiaid 
lialance.  does  not  require  disclosure  of  the 
payment  necessary  to  amorlize  fullv  the  loan 
in  the  remainder  of  the  five-vear  term.  A 
disclosure  is  also  not  re(|uired  when  the  new 
payment  is  sufficieni  to  jirevent  negative 
amortization  lint  the  final  loan  payment  will 
he  a  different  amount  due  to  rounding. 

Paragraph  20(c)( 2ll viij. 

1.  Prepayment  penalty.  The  creditor, 
assignee,  or  servicer  of  an  ARM  with  no 
pre]iaymenl  penally,  as  that  term  is  used  in 
§  11)20. 2()(c)(2)(vii).  may  decide  to  exclude 
the  iireiiayment  section  from  the  §  1()20.2l)(c) 
disclosure,  retain  the  i)re])aynienl  section  and 
insert  after  the  heading  "None"  or  oilier 
indication  that  there  is  no  pr(!pavnienl 
penally,  or  indicate  there  is  no  pre]iaynienl 
|ienally  in  some  other  manner.  See  (dso 
comment  l.vi  to  Appendices  (I  and  II — 
Open-End  and  Olosed-Eiid  Model  Pornis  and 
Olanses. 

Paragraph  20(c)(3l(il. 

1.  Format  of disclosnres.  The  re(]uirenienls 
of  §  H)20.2()(c)(3)(i)  and  (ii)  to  provide  the 
§  1()20.2t)(c)  disclosnres  in  the  same  ord(!r  as. 
and  with  headings  and  formal  suhslanlially 
similar  to.  the  model  and  sample  forms  do 
not  ])rechide  creditors,  assignees,  and 
servicers  from  modifviiig  the  disclosures  to 
acc:oniniodale  particular  consumer 
circumstances  or  Iransaclions  not  addressed 
by  the  forms,  f  or  exanqile.  in  the  case  of  a 
consumer  hankrupicv  or  under  certain  .Stale 
laws,  the  criiditor,  assignee,  or  servicer  may 
modify  the  forms  to  remove  language 
regarding  personal  liahilitv.  Oredilors. 
assignees,  and  servicers  iiroviding  the 
recpiired  notice  to  a  consumer  who.se  ARM  is 
converting  to  a  fixed-rale  mortgage,  iiiav 
modify  the  model  language  to  exiilain  that 
the  interest  rale  will  no  longer  adjust. 
(Creditors,  assignees,  and  servicers  electing  to 
provide  t:onsuniers  with  interest  rale  notic:es 
in  cases  where  the  interest  rate  adjusts 


without  a  corresjionding  change  in  payment 
may  modify  the  forms  to  fit  that 
circumstance.  A  payment-option  ARM, 
which  is  an  ARM  perniilling  consumers  to 
c;hoose  among  several  different  |iavmenl 
ojilions  for  each  hilling  period,  is  an  example 
of  a  loan  that  may  require  modificalion  of  the 
§  1  l)2().2l)(c)  model  and  sani|ile  forms.  See 
appendix  ll-:U)((3  for  an  example  of  an 
allocation  table  for  a  paynienl-option  loan. 

2l)ldl  lniti(d  rate  adjnstimnd. 

1.  (Creditors.  assigne<!s.  and  seryicers. 
(iredilors.  assignees,  and  servicers  that  own 
either  the  a])]ilicahie  adjustable-rale  mortgage 
or  the  a|)|)licahle  mortgage  serv  icing  rights  or 
both  are  suhjeci  to  the  requirements  of 

§  1()2t).2()(d).  (Creditors,  assignees,  and 
servicers  are  also  suhjeci  to  the  re(|uirenients 
of  any  jirovision  of  suhjiart  Gi  that  governs 
§  1020. 20(d).  For  example,  the  form 
reciuirements  of  §  1020.17(a)  a]iplv  to 
§  1020.20(d)  disclosures  and  thus,  assignees 
and  servicers,  as  well  as  creditors,  are  suhjeci 
to  those  re(|uirenienls.  While  creditors, 
assignees,  and  servicers  are  all  suhjcict  to  the 
re(]uiremenls  of  §  1020.20(d).  they  may 
decide  among  themselves  which  of  them  will 
provide  the  reipiireil  disclosures. 

2.  Loan  modifications.  Under  §  1020.20(d), 
the  interest  rale  adjustment  disclosures  are 
r(!(]uired  only  for  the  initial  interest  rate 
adjusinienl  occurring  ]iursuant  to  the  loan 
contract.  Accordingiv.  creditors,  assignees, 
and  servicers  need  not  provide  the 
disclosures  for  interest  rale  adjusimenis 
occurring  in  loan  modifications  made  for  loss 
miligalion  pur]ioses.  The  initial  interest  rale 
adjustment  occurring  pursuant  to  the 
modified  loan  contract,  however,  is  suhjeci  to 
the  requirements  of  §  1020.20(d). 

3.  Timing  and  form  of  initi(d  rate 
adjustment.  The  re(|nirenienl  that 

§  1020.20(d)  disclosnres  he  jirovided  in 
writing,  sejiarate  and  distinct  from  all  other 
corres])ondeiice.  means  that  the  initial  ARM 
interest  rate  adjusinienl  notice  must  he 
Jirovided  to  consumers  as  a  sejiarate 
document  hut  may.  in  the  case  of  mailing  the 
disclosure,  he  in  the  same  eiivelojie  with 
other  material  and.  in  the  case  of  emailing 
the  disclosure,  he  a  separate  altachmenl  from 
other  attachments  in  the  same  email.  The 
requirement  that  the  disclosures  he  |irovi(h!d 
to  consumers  between  21 1)  and  240  days 
"before  the  first  jiaymenl  at  the  adjusted  level 
is  due"  means  the  creditor,  assignee,  or 
servicer  must  deliver  the  notic:e  or  ])lac:e  it  in 
the  mail  between  210  and  240  (lavs  jirior  to 
the  due  date,  excluding  any  grace  or  courtesy 
jieriods.  of  the  first  jiavnient  calculated  using 
the  adjusted  interest  rate. 

4.  (ionyersions.  When  an  o|)eii-end  account 
converts  to  a  closed-end  adjustable-rale 
mortgage,  the  §  1020.20(d)  disclosure  is  not 
reejuired  until  the  inijilemenlalion  of  the 
initial  interest  rate  adjuslni(!nl  jiost- 
coiiversion.  Forexanijile.  for  an  ojien-eiid 
account  that  converts  to  a  closed-end  3/1 
hybrid  ARM.  i.e.,  an  ARM  with  a  fixed  rale 
of  interest  for  the  first  three  years  after  which 
the  interest  rate  adjusts  annually,  the 

§  1020.20(d)  disclosure  would  not  he 
recjuired  until  three  years  after  the 
conversion  when  the  interest  rale  adjusts  for 
the  first  lime. 

Paragniph  20(dlll  HU. 
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1.  In  finnnnil.  An  a(liiistcil)ln-ral(!  mortga}>ti. 
as  (t(!nniHl  in  l()2(>.2()(it)(l)(i).  is  a  varial)l(!- 
rah!  transaction  as  tliat  tc^rni  is  used  in 
siil)|)art  (1.  cxccijit  as  distinmiislicd  by 
connnont  S  lt)2(i.2l)(d)(l )(ii)-2.  Tlic 
nH|nir(!nionts  ot  tliis  scu.tion  arc  not  limited 
to  transactions  financing  tlic  initial 
ac(|nisition  of  the  consumer's  principal 
dwelling. 

Pamoniph  2()l(I)(  1  )(ii). 

1.  Shnrt-trnn  AJi.Ms.  Uiubir 

S  1l)2f).2()(d)(1)(ii).  construction,  home 
impi'oveimmt.  bridge,  and  other  loans  with 
l(;rms  of  one  year  or  hiss  arc;  not  suhjcict  to 
the  nHpnrenumts  in  §  lU2t>.2t)(d).  in 
determining  tlu;  ttu  in  of  a  construction  loan 
that  may  lx;  pixinanently  financcul  by  the 
same  creditor  or  assigiuie.  the  crtnlitor  or 
assigniM!  may  treat  the  construction  and  the; 
permanent  phastis  as  s»!))arate  transactions 
with  distinct  tetrms  to  maturitv  or  as  a  single 
combined  transat:tion. 

2.  \’an-a(Ijiist(ihl(‘-rat(!  mort^n^as.  The 
following  transactions,  if  structunul  as  fixed- 
rate  and  not  as  adjustahl(;-rate  mortgages 
has(Hl  on  an  index  or  formula,  are  not  sui)j(u:t 
to  S  H(2(i.2t)(d); 

i.  .Shared-eipiily  or  shared-ajjpniciation 
morlgag(!s: 

ii.  Price-level  adjustixl  or  otlun-  imhixed 
mortgages  that  have  a  fixcid  rati;  of  int(!rest 
hut  provide;  for  pcu'iodic  adjustnumts  to 
payimaUs  and  the  loan  balance  to  ridleu:! 
chang(!s  in  an  index  uu;asuring  prices  or 
inilation: 

iii.  liraduati;d-i)a\  inent  mortgagiis  or  stej)- 
rat(!  transac:tions; 

iv.  Renewahli!  halioon-pavnuait 
instruments:  and 

V.  Pnderred-rate  loans. 

Pnrafimpli  201  d  )l 2 )( i ). 

1 .  Dal(‘  of  the  disclosiiro.  The  dale  that 
must  a|)|)(!ar  on  the  disclosure;  is  the;  elide;  the; 
e;re;elile)r.  assigue;e;.  e)r  se;rvie:e;r  ge;nerati;s  the; 
ne)tic:i;  le;  he;  pre)viele;el  tei  the;  ce)usume;r. 

Pniafirnph  20(djl2jl  iii  HA). 

1 .  Current  and  new  interest  rates.  The; 
e.urre;nl  iide;re;sl  rate;  is  the  inlere;st  nde;  thiil 
ii|)plie;s  e)n  the  elide;  of  the;  elise:le)sure;.  The; 
ne;w  iide;n;sl  rale;  is  the;  interest  rale;  use;el  le; 
cale:ulate;  the;  new  j)aymi;id  anel  niiiy  he;  an 
esliniiite;  pursuant  te)  §  l()2fi.2()(el)(2).  The; 
ne;w  piiyme;nl.  if  e:ale:ulide;d  frenn  an  e;slimide;d 
m;w  iidere;sl  rale;,  will  alse;  he;  iin  e;slimide. 

The  "ne;w  inle;re;sl  rale;"  has  the;  same; 
ine;aning  iis  the  "iieljusle:el  inle;re;sl  nde."  The; 
re;eiuire;me;nls  eei  tj  ld2().2l)(el)(2)(iii)(A)  ele;  ne)l 
j)r(;e:luele;  e;re;dile)rs,  assigne;es.  iiiiel  se;rvie:(;rs 
frenn  re)uneling  the;  inte;re;sl  nde.  pursuiiid  te; 
the  re;epure;me;ids  e)f  the;  ARM  e:e)idriicl. 

Paragraph  201  d  1(2 II  v). 

1.  Hate  limits  and  fore'^one  interest  rate 
increases.  Inle;re;sl  nde;  e:iUTye)ve;r.  eer  fe)re;ge)ne; 
inle;n;sl  nde  incre;iise;s.  is  the;  iime)uid  e)f 
iide;n;sl  nde;  ine:re;iise:  fe)re;ge)ne;  id  the;  first 
ARM  inte;re;sl  nde;  iidjuslme;nl  Ibid.  suhje;e:l  le> 
nde;  e:aps.  e:an  he;  iielele;ei  te;  fidure;  inle;re;sl  nile; 
aeljuslme;ids  te;  ine;re;iise.  eer  lei  eiffse;!  ele;e:re;ase;s 
in.  the;  nde;  ele;te;rmine;el  by  using  the;  inele;x  eir 
feirmula.  The  elise:losure;s  re;(|uire;el  hv 

Ill2(i.2(){el)(2)(v)  re;giireling  fe)re;ge)ne;  inte;re;sl 
nde;  incre;iise;s  apply  einly  lei  transiieitieins 
pe;rmilling  inle;re;sl  nde;  e:iirryove;r. 

Panifirapli  20ldl(2)( vii). 

1.  Amortization  statement,  f'eir  ARMs 
re;(|uiring  the  piiyme;nl  eif  inte;re;sl  einly.  such 


iis  inle;re;sl-e)nly  leiiius.  S  102ti.2t){el)(2)(vii) 
re;e|uire;s  ii  slide;me;id  Ibid  the;  new  ])iiyme;nl 
e:e)ve;rs  idl  eif  the;  inlt;re;sl  hid  neiue;  eif  the; 
|)rine:ipid,  iinel  lhe;re;fe)re;  will  neil  re;elue:e;  the; 
leiiin  hidiuuie;.  Peir  ne;gidive;ly-iune)rli/.ing 
ARMs.  S  11)2(1. 2l)(el)(2)(vii)  ri;epure;s  ii 
slide;meid  ibid  the;  ue;w  piiyme;ut  e:e)ve;rs  einly 
jiiirl  eif  the;  iideresl  iinel  mine;  eif  the  |irine:ipid. 
iinel  lhe;re;feire;  the  un])iiiel  iide;re;sl  will  he; 
iieleli;el  tei  the;  principid  haliiue:e. 

2.  Amortization  payment.  Di.se-.leisure;  olTlii; 
piiynie;nl  ne;e;ile;el  lei  ameirli/.e;  fully  the 
eiutslaiieling  hidime:e;  at  the;  ue;w  interest  rale 
eive;r  the;  reniaineler  of  the  leian  le;rni  is 
rei|uireel  einly  when  negalive  aiiieirli/aliein 
eie:e:urs  as  a  result  eif  the;  inle;re;sl  nde 
iieljustme;id.  The;  elisedeisure;  is  mil  re;epiire;el 
simply  hee'.ause;  a  leiiiii  has  iutere;sl-einly  or 
parlially-aimirlizing  jiaynmnls.  Tor  eixamiile;. 
an  ARM  with  a  fivei-year  le;rm  and  paymemts 
haseel  ein  ii  leinge;r  iunortizaliein  si:he;elule;.  in 
wliie;li  the;  final  piiynie;nl  will  eepial  the; 
perieielie:  ])iiyme;nl  jilus  the  rennaining  unjiaiel 
hiilance.  eleie;s  neit  reiejuire  elisedeisure;  eif  the; 
paymeid  ue;e:e;ssiiry  lei  aimirlize;  fully  the;  leian 
in  the;  re;niiiinele;r  eif  the;  five;-ye;iir  le;rm.  A 
elise:leisure;  is  idsei  neit  reepiired  when  the;  m;w 
piiyim;nl  is  suffiedeni  tei  |)re;ve;nl  ne;gidive; 
iiimirtizatiein  hut  the;  final  leian  i)iiyme;id  will 
he;  a  eliffe;re;nt  iimeiunl  elm;  tei  reiuneling. 

Paiw^raph  20{dH2){viii). 

1.  Pre})avment  penalty.  The  e;reelileir. 
iissigne;e.  eir  se;rvie:e;r  eif  iin  ARM  with  nei 
pre;piiyme;nl  peimilly.  iis  ibid  le;rm  is  useel  in 
S  102(1. 20(il)(2)(viii).  iiiiiv  eleedele;  to  e;xeduele; 
(he;  pre;piiyme;id  .se;cliein  frenn  the:  §  102(1. 2()(el) 
elisedeisure;.  ri;liun  (he;  pre;piivme;nt  se;e:lieiu  iiuel 
insert  iifte;r  the;  he;aeling  "Neine;”  eir  either 
imliciidiein  Ihiil  lhe;re;  is  nei  prepiivmend 
|ii;nally.  eir  inelieiide;  lhe;re;  is  nei  prepiivmend 
penally  in  some  ei(he;r  niimner.  See  also 
e:eimme;nl  lei  Aiipe;mlie;es  Cl  iinel  II — ()pe;n-Hnel 
iinel  (deise;il-Rnel  Meiele;!  Peirms  iinel  (diiuseis — 
l.vi. 

Parai’ia ph  20l d  1(2 Hi). 

1.  Format  of  disclosures.  The  re;epiire;me;ids 
eif  §  102(1. 20(el)(3)(i)  iinel  (iii)  to  jirendele;  the; 

S  102(1. 20(el)  eliscleisure;s  in  the;  siiim;  eirele;r  iis. 
iinel  with  henidings  and  feirmat  siihsliinliallv 
similar  lei,  the;  meiele;l  iinel  .sample  feirins  elei 
not  preiiduele  e:reeliteirs.  assignees,  anel 
serviceirs  freim  meielifying  the;  elisedosures  tei 
ace:eiinmeielide;  particular  e:einsume;r 
e:ircumstime:e;s  eir  Iransactiems  mil  aelelre;sse;el 
by  (he;  feirms.  For  e;xample;.  in  the;  case;  of  a 
e:einsume;r  hankru|}le:y  eir  uneler  e:erlain  Stale; 
laws,  the;  e:re;dilor.  assigne;e;,  eir  se;rvii:e;r  mav 
meielify  the;  feirms  tei  remeive;  liinguage 
regareling  iierseinal  liability.  A  iiaymenit- 
eipliein  ARM.  wliiedi  is  au  ARM  |ie;rmitling 
e;emsume;rs  lei  cheieise;  aiming  se;ve;ral  eliffereint 
]iiiymen(  eijilieins  feir  eiiie:h  hilling  |ierieiel.  is  an 
exiun|ile;  eif  a  leiau  that  imiy  re;epiire; 
meielificaliein  eif  the;  S  102(1. 2()(el)  meiele;!  iinel 
siinijile  feirms.  .See  ap]ii;nelix  ll-30((3  feir  an 
exiiinjile;  of  iin  alloiiiilion  liilile  for  a  piiyment- 
optiein  loan. 

***** 

Snhpart  E — Speci(d  Pales  for  Certain  Home 
.\  lortf^age  7  ra 1 1 sact  ion  s 

•k  ic  it  it  "k 

.Sei:tion  102(1.3(1 — Prohihite;il  Acts  or 
Priiclii:es  in  (loimection  With  (Teelit  .Sei:iire;il 
by  ii  Dwelling 
***** 


-f 


Paray,raph  3lilc)(  1  Hi). 
***** 

2.  Method  of  crediting  periodic  payments. 
The  methoel  by  wliiedi  perieielie  ]iayme;nts 
shall  he;  e:re;elile;el  is  hiise;el  ein  the;  le;giil 
eihligaliein  he;lwe;e;n  the;  e:re;eliteir  anel 
e:eiusume;r.  suhje;e:l  lei  apjilieiiihle;  liiw. 
***** 

Paray,raph  '.HHcH  I  HU). 

1.  Handling,  of  partial  payments.  If  a 
se;rvie:e;r  ree:e;ive;s  a  partial  |iiiyme;id  frenn  a 
eieinsumer.  tei  the;  e;xtenl  mil  ]ireihihileil  by 
ap|ilie:ahle;  law  eir  the;  le;gid  eihligaliein 
he;twe;e;n  the;  |iarlie;s,  the  servie:e;r  may  lake; 
any  eif  (he;  feilleiwing  aclieins: 

i.  (a'e;dil  the;  partial  paynu;nt  iipein  re;e;eiiit. 

ii.  Re;lurn  the;  |)iirliiil  piiyme;nl  tei  the 
e:eiusume;r. 

iii.  Ileild  the  ]iiiyme;nt  in  a  siisjiense  or 
unapplieel  funds  iie:ceiunl.  If  the  iiaynmnl  is 
helel  in  a  susiiense  eir  unapplied  fiinels 
ae:e:eiunt.  this  fae;(  must  he;  re;flee:teel  ein  fidure; 
pe;rieielic  slideim;nts.  in  ae;e:eirdam:e  with 

S  1020.41  (el)(3).  \Vhe;n  suffiedi;nl  funels 
ae:e:umulide  to  e:eive;r  a  pendeidie;  piiynie;nl.  as 
elefim;el  in  §  102(1.3(l(e;)(1  )(i),  the;y  must  he; 
tre;ide;el  as  a  ])e;rioelie;  payme;nt  re;e;e;ive;el  in 
iie:e:eirelime;e;  with  S  1  ()2(1.3(l(e:)(1  )(i). 

Para^ra])h  30(c.)(l Hiiil. 

1.  Payment  refiuirements.  The;  servicer  mav 
spe;edfy  re;iiseiniihli;  re;(|uire;me;nts  feir  imiking 
liaymenls  in  writing,  siiedi  as  re;ejuiring  that 
piiyimnds  he  iie:ceimpanie;el  by  the;  ai;e:eiunt 
numhe;r  eir  ]i;iyme;nl  e;eiu]iein;  se;lling  a  e:id-eiff 
heiiir  feir  paymend  lei  he  re;ce;ive;el.  or  se;lling 
eliffe;re;nl  lieiurs  feir  iiayment  by  mail  anel 
payimnds  maele;  in  pe;rseiir.  spe;edfying  Ihed 
einly  edie;e:ks  eir  ineimiy  eirelers  slieiuld  he;  se;nl 
by  mail:  spe;e.ifyiug  that  ))ayme;nl  is  tei  he; 
maele;  in  11. .S.  eleillars:  eir  spee:ifying  eine; 
|iartie;ular  aelelre;ss  for  re;e:e;iving  payimnds. 
siiedi  as  a  |iosl  eiffie:e  box.  The;  si;rvice;r  may 
he;  ]ireihihiteel.  heiwe;ve;r.  from  re;eiuiring 
payme;nt  seili;ly  by  iire;authorize;el  e;le;idremic; 
liiiiel  lransfe;r.  .See;  se;cliein  913  of  the 
Ele;e;lronie:  Fiinel  Transfer  Ae:l.  15  II.S.C. 

I(i93k. 

2.  Payment  re(iairements — limitations. 
Re;(piire;me;nls  feir  making  ijaymenis  must  he; 
re;a.seiniihle:  it  sheiulel  neit  he  eliffie:ult  for  meisl 
consuimirs  tei  make  ceinfeirming  jiavinends. 

For  e;xam])le;.  it  weiiilel  he;  re;aseinahle;  (ei 
re;cpiire;  a  e:ul-eiff  time;  eif  5  |).in.  for  re;e;ei|)l  eif 
ii  maile;el  e;he;e;k  at  the  leie:atiein  siiecifieel  by 
the;  se;rvie:er  feir  re;e:e;i])t  eif  sue:h  e:he;ck. 

3.  Implied  ‘•nidelines  for  payments.  In  the; 
iih.senice;  eif  s]ie;e:ifie:d  re;(piire;me;nts  feir  making 
payments,  iiaymeids  may  he  maele  at  anv 
jeie;iitiein  wlieire;  the;  .servie:er  e:eindue;ls 
husiness:  iiny  lime  eliiring  the  se;rvie:e;r's 
normal  business  heiurs:  anel  by  cash,  money 
eireleir.  draft,  eir  either  similar  instrument  in 
preijiendy  ne;geitiahle  form,  eir  by  eleeitreinic 
fiiml  lransfe;r  if  the;  se;rvie:e;r  and  ceinsumer 
have  so  agree;el. 

Paragraph  3(i(c )( 2 ). 

1.  Pyramiding  of  late  fees.  The;  ]ireihihitiem 
ein  pyramieling  eif  late  fee;s  in  S  1020.3(i(c)(2) 
shoulel  he;  e;einstrue;el  e:emsisle;nlly  with  the; 
“cre;eli(  prae;(ie:es  rule;”  eif  the;  Fe;ele;ral  Traele; 
('eimmissiein,  10  (IFR  444.4. 

Paragraph  301  c)(3 ). 

1.  Person  acting  on  heludf  of  the  consumer. 
Feir  ]iur])ose;s  eif  §  1 020. 30(c)(3).  a  pe;rsein 
ae.ting  on  he;half  eif  the;  i;onsume;r  may  im:lude; 
(he;  e:einsume;r's  re;]ire;se;ntalive;,  such  as  an 
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alloriHiy  niprcscaiting  tlio  individual,  a  non- 
prolil  (:onsuni(!r  counsniing  or  similar 
organizalion,  or  a  cnulilor  with  which  the 
consiinnn'  is  rolinancing  and  which  nHpdriiS 
llu!  pavolT  statcniHud  to  conipl(!t(!  the 
rolinancing.  A  creditor,  assignee  or  servicer 
may  take  reasonal)le  iiKiasnrcis  to  verily  tin; 
idmditv  ol  any  person  acting  on  hdialtof  tin; 
consumer  and  to  obtain  tin!  consumer's 
authorization  to  indease  inrormalion  to  any 
such  ixMson  heldrc!  tin;  “reasonahh!  lime" 
])(!riod  begins  to  run. 

2.  Payniviit  raqiiiramanls.  The  creditor, 
assignee  or  scM'viccM'  may  s])ecil'v  riiasonahle 
r(!(purem(!nls  tor  making  jiayott  nupuisls. 
such  as  r(!(pdring  rcupiesis  to  he  directiul  to 
a  mailing  addrijss.  email  address,  or  tax 
nund)(!r  s]j(!citie(l  by  the  crcnlitor.  assigmu;  or 
servicin’  or  any  other  reasonable  reiiuirinnenl 
or  method.  It  the  consumer  does  not  tollow 
Ihesi!  re(|uirements.  a  longer  linietrame  tor 
responding  to  the  request  would  he 
reasonable. 

3.  Accuraev  of  payoff  stolcinoiUs.  I’ayott 
statements  must  he  accurate  when  issued. 
***** 

.Section  1020.41 — Periodic  .Slatinneids  tor 
Residential  Mortgage  Loans 

4 1  (a  I  Ill  poiiimil. 

1.  liocApionl  of  poriodic  slatoiiioiil.  When 
two  consumers  are  joint  obligors  with 
])rimary  liability  on  a  closinl-end  consum(;r 
crinlil  transaction  secured  hv  a  dwelling, 
snhj(!Cl  to  1020.41,  the  ]jerio(lic  stalinnent 
may  he  sent  to  either  one  ot  them.  Por 
(ixample.  it  a  husband  and  wile  jointly  own 
a  home,  the  sin  vicer  need  not  send 
slalemeids  to  both  the  husband  and  llu;  wile; 
a  single  statement  may  he  sent. 

2.  HilUnp,  cycles  shorter  than  a  'M-day 
period.  It  a  loan  has  a  hilling  cycle  shorter 
than  a  jieriod  ot31  days  (tor  examiile.  a  bi¬ 
weekly  hilling  cycle),  a  i)eriodic  statement 
covering  an  (;nlire  month  mav  hi;  usiid.  Such 
slal(;meid  would  se])arately  list  the  upcoming 
])aymeid  due  dates  and  amounts  dui;,  as 
r(;{pnred  by  S  1020.20(d)(1).  and  list  all 
transaction  activity  that  occurred  during  the 
riilaled  lime  ])(;riod.  as  r(;(|uire(l  by  paragra])h 
(d)(4).  Such  statement  may  aggregate  tin; 
iiddrmalion  tor  the  ex|danalion  ot  amount 
due,  as  required  by  ])aragraiih  (d)(2).  and  jrast 
])ayment  breakdown,  as  reipnred  by 
paragraj)!!  (d)(3). 

3.  One  statement  per  hilling  cycle.  The 
periodic  slalem{;nt  requir(;menl  in  §  1020.41 
api)lies  to  the  “creditor,  assignee,  or  servicer 
as  a])plicahle."  The  creditor,  assigni;!;,  and 
servicer  are  all  subject  to  this  re(piir(;ment 
[hilt  .s'ee  comment  41(a)-4).  but  only  one 
slalem(;nt  must  In;  sent  to  the  consumer  each 
hilling  c:yc:le.  \Vh(;n  two  or  mori;  jnirlies  an; 
subject  to  this  re(iuir(;m(;nt.  they  may  decide 
among  lhems(;lv(;s  which  otihem  will  send 
the  statement. 

4.  Opting  out.  A  consumer  may  not  o|d  out 
otr(;ceiving  p(;riodic  statements  altogether. 
However,  consum(;rs  who  have;  demonstral(;d 
the  ability  to  acc(;ss  stateiiu;nls  oidiiu;  may 
o])l  out  ot  ref:(;iving  notil'ications  that 
slalem(;nls  are  available.  .Such  an  ability  may 
he  (lemonstrat(;d,  tor  (;xam])l(;.  hv  llu; 
consumer  receiving  noliticalion  that  tlu; 
stal(;nu;nls  is  available,  going  to  the  Web  sit(; 
where  the  intormalion  is  available,  viewing 


llu;  intormalion  about  llu;ir  account  and 
s(;l(;cling  a  link  or  oi)lion  tlu;re  to  indicate; 
lh(;y  no  long(;r  would  like;  te;  re;e:e;ive; 
ne)litic:<itie>ns  wlu:n  ne;w  stiite;me;nts  iire; 
avidlahle;. 

41(h)  I'iining  of  the  periodic  statement. 

1.  Ueasonahly  prompt  time.  .Se;e:tie)n 
1()2(). 41(h)  re;e|uire;s  that  llu;  pe;rioelie: 
stiile;nu;nl  he;  ele;live;re;el  e)r  ])lae:e;el  in  the;  mail 
lU)  lale;r  than  a  re;asonid)ly  |)rom])l  lime  atte;r 
the;  paynu;id  due  elate;  e)r  the  e;nel  e)t  any 
e:e)urle;sy  p(;rie)el.  De;live;ring.  emailing  e)r 
|)lae:ing  the  pe;rioelie:  slale;nu;id  in  the;  m:dl 
within  te)ur  elays  e)te:le)se;  eetlhe;  e:e)urte;sv 
pe;rie)el  e)tlhe  ])re;vie)us  hilling  e:ye;le;  ge;ne;ridlv 
we)ulel  he;  cemsielere;el  re;ase)nahly  |)rennpl. 

2.  Courtesy  period.  The;  me;aning  e)t 
"e:e)urlesv  p(;rioer’  is  e;xplain(;(l  in  e:e)nnne;nt 
7(1))(11)-^1. 

4  He)  Form  o  f  the  periodic  statement. 

1 .  Clear  and  conspicuous  standard.  The; 
"edear  anel  e:e)ns|)ie;ue)ns”  stanelarel  ge;ne;rally 
re;quire;s  that  elise:le)sure;s  he;  in  a  r(;ase)nahlv 
unelerslanelahle;  teerm.  Exe:e;pl  whe;re; 
e)lhe;rwise;  ])re)viele;el.  the  stanelarel  eloe;s  lujt 
|)re)hihit  aeleling  te)  the;  re;epdr(;el  elise;le)sure;s. 
as  lenig  as  the;  aelelilienial  inleermation  elejes 
ne)l  e)ve;rwhe;lm  e)r  e)hse:ure;  the  r(;einire;el 
elise:le)sure;s.  l''e)r  example,  while;  e:e;rl:dn 
inlormation  aheiut  the;  e;se:re)w  iie;e:e)nnt  (sue;h 
its  llu;  ae:e:e)unt  l)ahme:e;)  is  ne)l  re;epnre;el  eni  the; 
|)e;rie)elie:  state;me;nt,  this  iiddrmalie)!!  may  he; 
ine:hule;el. 

2.  Additional  information:  disclosures 
rerpiired  hy  other  hnvs.  Ne)lhing  in  S  1()2().41 
pre)hihils  ei  se;rvice;r  trom  ine:huling  iulelitieenal 
inte)rmatie)n  eer  eiomhining  dise:losure;s 
re;epnre;el  by  ollu;r  laws  with  the;  elise:le)sure;s 
re;epnre;el  by  this  suhparl,  unless  sne:h 
jireehihilie)!!  is  exi)re;ssly  set  te)rlh  in  this 
suh|)arl.  e)r  e)llu;r  applie:ahle;  law. 

3.  Flectronic  distribution.  The;  |)e;rie)elie: 
stiile;nu;nl  may  he;  i)re)viel(;el  e;le;e:tre)nie:ally  it 
the;  e:e)nsunu;r  agre;e;s.  The;  e;e)nsunu;r  must 
give;  idtirmative;  e:e)nse;nl  te)  re;e:e;iv(;  sl:il(;nu;ids 
(;le;e:lre)ide:ally.  It  slale;me;nls  are;  i)re)viele;el 
e;le;e:lre)nie:ally.  the;  e:re;elile)r.  assignee,  eer 
servie;e;r  may  send  a  notitie:alie)n  that  a 
ce)nsunu;r's  statement  is  available;,  with  a  link 
te)  whei’e;  the;  statement  e;an  he;  ae:e;esseel.  in 
phiex;  e)t  the;  staleme;nt  itse;lt. 

4.  Presumed  consent.  Any  e:e)nsume;r  whe) 
is  e;urre;nlly  re;e:e;iving  elise:le)sure;s  leer  any 
ae:e;e)unt  (lor  exami)le.  a  meertgage;  eer  e:he;e:king 
ae;e:e)unt)  e;le;e;tre)nie:ally  treem  their  servie:e;r 
shall  he;  ele;e;me;el  te)  have;  e:e)n.se;nle;el  te) 
re;e:eiving  e;-slate;nu;nts  in  j)lace;  e)t  ])a))er 
slale;nie;nts. 

4l(dl  Content  and  layout  o  f  the  periodic 
statement. 

1.  Close  proximity.  Piiragra])h  (el)  re;epnre;s 
seve;ral  elise:le)sure;s  te)  he;  |)re)viele;el  in  e;le)se; 
pre)ximily  te)  eene;  ane)llu;r.  Te)  me;e;l  this 
r(;epiire;me;nt.  the;  it(;ms  te)  he;  |)i’e)viele;el  in 
e:le)se;  |)re)ximity  must  he;  gre)up(;el  te)ge;lhe;r, 
anel  se;l  e)tt  tre)m  the;  e)llu;r  gre)U|)ings  e)t  ile;ms. 
This  e:e)ulel  he;  iie:e:e)m])lishe;el  in  a  varie;ly  e)t 
ways.  te)r  e;xample;,  by  ])re;se;nling  the; 
inteermidie)!)  in  hox(;s.  eer  hv  eirranging  the 
ile;ms  e)n  the;  ele)e:nme;nl  ;niel  inedueling 
spaeang  he;lwe;e;n  the  greenpings.  lle;ms  in 
e:le)se;  ])re)ximily  mav  ne)l  have;  anv 
inle;rve;ning  te;xt  he;lwe;e;n  lhe;m. 

2.  Not  applicable.  It  an  ile;m  re;epnre;el  by 
paragraph  (el)  eer  (e)  otihis  seedion  is  ne)t 
ap])lie;al)le  te)  the  le)an.  it  may  he;  e)milte;el  treem 


the;  perieeelic  staleme;nl  eer  e:e)upe)n  heeok.  l''e)r 
e;xample;,  it  there;  is  ne)  |)re;payme;nl  pe;nally 
as.se)e:iate;el  with  a  le);m.  the  |)re;])ayme;nt 
pe;nally  eli.se:le)sure;s  ne;eel  iu)t  he;  pre)viele;el  e)n 
the;  |)e;rie)elie:  stale;me;nl. 

3.  Terminology.  A  se;rvie:e;r  in.iy  use 
le;rminology  e)lhe;r  than  that  tounel  een  llu; 
sample;  perieeelie:  slale;me;nl  in  apjeenelix  11-30. 
se)  le)ngas  llu;  new  le;rmine)le)gy  is  e:e)mme)nly 
unele;rste)e)el.  l’'e)r  e;xiun])le;.  se;rvie;e;rs  mav  lake; 
inie)  e:e)nsiele;ratie)n  re;gie)nal  elitte;re;ne;e;s  in 
te;rnnne)le)gy  anel  n;te;r  te)  the;  ae:e:e)unt  leer  the; 
e:e)lh;e:tie)n  e)t  taxes  anel  insunme;e;.  re;te;rre;el  te) 
in  4}  1021). 4  1  (el)  as  the;  ■■e;se:re)w  ae:e;e)unt,”  as 
tin  "impeeunel  ae'.e:e)unt.” 

41(d)l:i}  Past  payment  breakdown. 

1.  Partial  payments.  The  elise.leesun;  eetany 
partial  payme;nts  receiveel  sine:e;  the;  pr(;vie)us 
state;me;nt  that  we;re;  se;nl  te)  a  suspe;nse  e)r 
unap])lie;el  tunels  ae:e:e)unl  as  re;quire;el  by 
§  1 020.41  (el)(3)(i)  shoulel  re;tle;e:l  any  tunels 
that  were;  re;e;e;iv(;el  in  the  time;  i)e;rie)el  e;e)ve;re;el 
by  the  eairrent  slale;me;nl  anel  that  were 
plae:e;el  in  sue:h  ae:e:e)unt.  The;  elise:le)sure;  e)t 
any  j)e)rlie)n  e)t  |)ayme;nts  sine:e  the;  he;ginning 
e)t  the  exilenelar  year  that  was  sent  te)  a  ])artii)l 
payment  e)r  sus|)e;nse  ae:e;e)nnt  as  re;quir);el  hv 
§  1020.41(el)(3)(ii)  she)ulel  re;tle;e:t  all  tunels 
that  are;  e:nrre;ntly  helel  in  a  suspe;nse  e)r 
unapplie;el  tunels  ae;e;e)unl.  Pe)r  example;: 

i.  .Suppeese;  a  ])ayme;nl  eet.Sl.OOO  is  elue;,  hnl 
the;  ce)nsume;r  .senels  in  e)nly  .SOOO  een  );muary 
1 ,  whie;h  is  lu;lel  in  a  sus|)e;nse  :ie:e:ouid. 
I•'urlhe;r  iissume;  lhe;n;  are;  ne)  te;e;s  e:harge;el  e)n 
this  ae;e:e)unl.  Assundng  lhe;re;  are;  lU)  e)lhe;r 
tunels  in  the;  suspense;  ae:e;e)unt.  the  lanuarv 
state;me;nt  sheenlel  r);tle;e:t:  llniippli(;el  tunels 
sine;e;  last  stale;me;nl — ,S000.  llniq)plie;el  tunels 
Y  I’D— .SOOO. 

ii.  Assume;  the  same;  taeds  as  in  the 
pre;e:i;eling  ])aragraph,  e;xe:e;i)l  that  eluring 
l''e;l)ruary  the;  e:onsume;r  se;nels  in  .S300  anel 
this  le)e)  is  helel  in  the;  suspe;nse  ae:e:ounl.  The; 
slal(;me;nl  she)ulel  re;tle;e:t:  llna])|)lie;el  tunels 
sine:e;  last  .slale;me;nl — .S300.  llnapplie;el  tunels 

Y'I’D— soot). 

id.  Assume  the  same;  lae:ts  i)s  in  the; 
pre;e:e;eling  paragraph.  e.xe;e])l  that  eluring 
Mare:h  the  e;e)nsunu;r  se;nels  in  ,S400.  Otihis 
payment.  .SI  00  e:e)mple;tes  a  lull  ])e;rie)elie; 
pavmeni  when  aeleleel  te)  the;  SOOO  in  tunels 
alre;aely  lu;lel  in  the;  sus))e;nse;  ae;e:e)unt.  This 
SI. 000  is  applie;el  te)  the  )anuary  ])ayme;nl. 
anel  the;  remaining  5300  re;mains  in  the; 
suspense  ae:e;e)unl.  Tlu;  statement  shoulel 
re;tle;cl;  Ihiapplieel  tunels  sine;e;  last 
state;nu;nt— 5300.  Unapplieel  I'unels  YTD — 
5300. 

4](d)l4l  Transaction  Acth  ity. 

1.  .Meaning.  Tnmstiedie)n  ae:livitv  ine:luele;s 
any  lrans<ie:lie)n  that  e:re;elits  e)r  ele;hils  the 
ame)unt  e:urre;nlly  elue;.  This  is  the;  same; 
ame)unt  lluil  is  re;epiire;el  to  he;  elise:le)sure; 
unel(;r  S  1020.4  l(el)(1  )(iii).  Exam|)le;s  ot  s\u:h 
transae:lie)ns  ine;luele;.  witheeut  limitalie)n: 

1.  Payments  re;e:e;ive;el  anel  a])])lie;el: 

ii.  Pavme;nls  ree:e;ive;el  anel  he;lel  in  a 
suspe;nse;  iie:e:e)unl: 

iii.  The;  im])e)silie)n  e)tany  te;e;s  (te)r  example 
late;  te);s):  anel 

iv.  The  im])ositie)n  e)tany  e:harge;s  (lor 
e;xampl(;,  |)rivale;  nu)rtgage  insurane:e;). 

2.  Description  of  late  fees.  The;  ele;se;ri|)tie)n 
e)tany  late;  tee  e:harges  ine;lnele;s  the  elate  e)t 
the;  late;  tee,  the  ame)nnl  e)tthe;  late  te;e;,  anel 
the;  tae:t  that  a  late;  tee;  was  im|)ose;el. 
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a.  Partial  pavimnUs.  11  ii  parlinl  is 

soul  to  a  sus]nMisc  or  unapplitui  luiuis 
account,  this  fact  inust  lx;  in  tho  transaction 
(inscription  along  with  tho  datt;  and  amount 
of  tho  paynuMit. 

4I((;ll:il  (iaapan  hook  axaiiiplion. 

1.  I'i\(‘(l  rate,  for  gnidanco  on  tlio  nuxuung 
of ‘IIxcmI  rato’  for  purposo  of  §  l()2(i.‘tl(o)(a). 
stH!  S  U)2t».18(s)(7)(iii)  and  its  coininontarv. 

2.  C.oapan  l)oak.  A  coupon  hook  is  a 
l)ookl(‘t  providcxi  to  tho  consunuir  with  a 
pag(!  for  oach  hilling  cyclo  during  a  sot  juM'iod 
of  time!  (oft(!n  cov(!ring  ono  voar).  lluiso  pag(!s 
ari!  dcisigiUHl  to  Im;  torn  off  and  roturnod  to 
tho  sorvicor  with  a  pavinont  for  oacli  l)ining 
cyclo.  Additional  information  about  tho  loan 
is  oftem  inclmhul  on  or  insido  tlu;  front  or 
hack  covor.  or  on  fillor  ])agos  in  tho  coupon 
hook. 

a.  Information  location.  Tho  information 
nupurod  hy  |)aragra])h  (o)(a)(ii)  iuhuI  not  ho 
providcul  on  (vich  coupon,  hut  should  ho 
|)rovidod  sonunvlioro  in  tin;  coupon  hook. 
.Such  iidormation  could  Ik;  located,  c.g..  on 
or  insido  tho  front  or  hack  covor.  or  on  fillor 
|)ag(!S  in  tlu!  coujion  hook. 

4.  Ontstamlinp,  principal  balance. 
l’aragra])h  (o)(a)(ii)(A)  nHpuros  tho 
information  listiul  in  paragraph  (d)(7)  to  lx; 
includ(;d  in  tho  cou|X)n  hook.  Paragraj)h 
(d)(7)(i)  r(;{]uiros  tho  disclosuro  of  tho 
outstanding  princi])al  halanco.  If  tho  si;rvicor 
mak(;s  uso  of  a  coupon  hook  and  tho 
(;xompti()n  in  S  ll)2li.41(o)(a).  tlx;  s(;rvicor 
nood  only  disclosi;  tlu;  principal  halanci;  at 
tho  lx;ginning  of  tho  timo  period  covor(;d  hy 
tho  coupon  hook. 

4 1li‘ll4l  Small  scn'iccrs. 

4 Ilcll4llii)  Small  servicer  defined. 

1.  Snndl  servicers  that  do  not  (pndifv  for 
the  t;.\emption.  A  s(;rvicor  that  sorvic(;s  any 
mortgage  loans  for  which  a  S(;rvic(;r  or  an 
affiliate  is  not  tlu;  cr(;ditor  or  assign(;o  is  not 


a  simdl  s(;rvic(;r.  for  (;xami)l(;.  a  s(;rvict;r  that 
owns  mortgage  .S(;rvicing  rights  for  mortgagt; 
loans  that  an;  not  owiu;d  hy  tho  s(;rvic(;r  or 
an  affiliate;,  or  for  which  tlu;  s(;rvic(;r  or  an 
affiliate;  wiis  not  the;  entity  to  whom  the; 
ohiigation  was  initially  payahle;.  is  not  a 
small  se;rvice;r. 

2.  Master  servicing  and  snhservicin^.  doth 
ii  master  se;rvice;r  and  a  sid)S(;rvic(;r.  as  those; 
te;rms  are;  (l(;fine;el  in  12  (d'll  1()24.:11,  must 
m(;(;t  the;  r(;epnre;m(;nts  of  a  small  s(;rvie:(;r.  for 
(;xam|)l(;,  if  ei  mast(;r  se;rvic(;r  m(;(;ts  the; 
d(;finition  of  ;i  small  se;rvic(;r.  hut  r(;lains  a 
suhse;rvic(;r  tiuit  (l(x;s  not  me;e;t  the;  (l(;finition 
of  :i  small  sorvicor.  the;  suhs(;rvic(;r  is  not  ii 
small  se;rvic(;r  for  the;  purposes  of 
el(;t(;rmiiHng  ;my  (;x(;mi)ti()n.  and  must 
comjjly  with  the;  r(;eiuir(;m(;nts  of  ii  service;!'. 

4 1le)(4lliiil  Simdl  servicer  determination. 

1 .  Loans  obtained  bv  merger  or  aerpnsition. 
Any  mortgage;  loans  ()htain(;(l  hy  a  service;!'  or 
a!i  affiliate;  as  jiart  of  a  !ne;rge;r  or  acepiisitioei, 
or  as  part  of  the;  ac(|uisitio!i  of  all  of  the;  ass(;ts 
or  liahilitios  of  a  hraeich  office;  of  a  l(;n(le;!'. 
should  lx;  consi(l(;r(;d  mortgeege;  lexieis  for 
which  the;  s(;rvice;r  or  aei  affiliate;  is  the; 
(:r(;(litor  to  which  the;  enorigage;  loaei  is 
ieiitiielly  payeehlo.  A  hranch  office;  !ne;a!is 
e;ith(;!'a!i  office;  of  a  (le;]x)sitory  ieistitietion 
that  is  i!p|)!'()V(;(l  as  a  hraeich  h\’  i!  f(;(lo!'al  or 
.St.'ete;  si!]x;rvisorv  ag(;!u:v  or  a!i  office;  of  a  for- 
])!'ofit  !!U)!'tgiig(;  i(;n(li!ig  instil letioei  (other 
than  a  (l(;posit()ry  ieistitulioei)  that  lak(;s 
applicalio!is  fro!!!  the;  jnehlic  for  mortgage; 
loaeis. 

2.  Application  of  evidnation  threshold.  The; 
followieig  e;xa!n|)l(;s  (l(;!n()nst!'at(;  whe;!!  a 
s(;!'vic(;!'  e;ithe;r  is  (:()!isi(le;!'(;el  or  is  !!o  longe;!' 
(:()!isi(l(;r(;(l  a  senall  .se;!'vie:(;r; 

i.  A  s(;rvi(:e;!'  that  h(;gi!!s  se;!'vici!!g  enore; 
tha!i  .t.DOI)  enortgage;  loans  o!i  Oclohe;!'  1.  aeid 
s(;!'vice;s  enore;  Ihaei  .a. 01)0  enortgeege;  loaeis  as 
of  laeiuary  1  of  the;  following  y(;ar.  would  !U) 


longe;!'  lx;  co!isi(l(;r(;d  a  S!n;!ll  se;!'vic(;!'  ()!i 
A])!'il  1  of  that  f()ll()wi!ig  y(;a!'. 

ii.  A  S(;!'\'ice;!'  that  h(;gi!is  .s(;!'vici!ig  !no!'(; 
tha!i  ii.DOO  !n()!'tgage;  l()a!is  o!i  l''(;h!'Ui!ry  1.  a!!el 
s(;!'vice;s  !no!'(;  tha!i  ,a.t)()()  !n()!'tgag(;  l()a!is  as 
of  )i!!U!a!'y  1  of  the;  followieig  year,  would  !U) 
loeigor  he;  ce)!isi(le;!'(;(l  <!  senall  s(;!'vic(;r  oei 
laeiuary  1  of  that  followieig  ye;a!'. 

iii.  A  s(;!'vie:(;!'  that  h(;gi!is  se;!'vie:i!ig  enore; 
lha!i  .■).()()l)  enortgage;  loaeis  o!!  l''(;h!'i!a!'y  t.  hut 
services  l(;ss  thaei  .t.IXII)  !!U)rtgi!g(;  loaeis  as  of 
)a!U!;!!'y  1  of  tho  followi!ig  year,  is  (:o!isi(l(;!'(;(l 
a  s!!iall  S(;rvic(;r  for  that  followieig  y(;a!'. 
****** 

Ap]x;!ulix  11 — (;io.s(;(l-ll!ul  Mode;l  forms  a!ul 

(',li!USOS 

***** 

7.  Models  11-4(0)  tbron<’h  11-4(1).  'rh(;s(; 
enode;!  e:lause;s  a!ul  sa!n])le;  eend  enodol  forms 
illustrate;  c(;!'tain  eioticos,  stat(;m(;!its.  and 
()th(;r  discle).sur(;s  !'(;(p!ir(;d  as  follows; 

i.  Model  11-4(D)(1)  ilhestratos  the;  i!it(;re;st 
rate;  adjiestmoeit  notice;  !'(;eiui!'(;el  under 
§  l()2f).2()(c)  ;!!ul  Mode;!  I1-4(D)(2)  provi(l(;s 
a!i  e;xample;  of  a  !iotice;  of  i!ite;re;sl  rate; 
i!(ljust!n(;!!t  with  c()rre;s]xmeling  ])ay!n(;nt 
change.  Mexlol  ll-4(D)(;i)  ilhestratos  tho 
i!it(;r(;st  rate;  adjust ene.mt  eiotice;  r(;(|ui!'(;(l 
u!ul(;!'  §  H)2(i.2()(d)  a!ul  Model  11-4(D)(4) 
])r()vi(l(;s  a!i  oxaenjele;  of  a  eiotice;  of  ieiitial 
i!it(;!'(;sl  !';!te;  a(lji!sl!n(;!il. 
***** 

l)al(;(l:  jaeuearv  17.  201 2. 

Richard  (iordray. 

Director.  Ihireau  ofdonsnmer  Vinancial 
Protection. 
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Changes  To  Implement  the  First 
Inventor  To  File  Provisions  of  the 
Leahy-Smith  America  Invents  Act 

AGENCY:  United  .States  Patent  and 
Tradcunark  Office,  t'onnnerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Leahy-Smith  America 
Invents  Act  (AlA)  amends  the  patent 
laws  pertaining  to  the  conditions  of 
patentability  to  convert  the  II.S.  jiatent 
system  from  a  “first  to  invent”  system 
to  a  “first  inventor  to  file”  system;  treats 
l)..S.  patents  and  l).S.  ])atent  application 
publications  as  prior  art  as  of  their 
earliest  effective  IJ..S..  foreign,  or 
international  filing  date:  eliminates  the 
nMpiirement  tliat  a  jjrior  ])nl)lic  use  or 
.sale  he  “in  this  country”  to  he  a  ])rior 
art  activity;  and  treats  commonly  owned 
or  joint  research  agreement  ])atents  and 
patent  application  publications  as  being 
l)y  tlie  same  inventive  entity  for 
purj)oses  of  noveltv.  as  well  as 
nonobviousness.  Tbe  AlA  akso  repeals 
tbe  provisions  pertaining  to  statutory 
invention  registrations.  Tbe  United 
.States  Patent  and  Trademark  Office 
(Office  or  USPTO)  is  revising  tbe  rules 
of  |)ractice  in  ])atent  ca.ses  for 
consistency  with,  and  to  adduiss  tbe 
examination  i.ssnes  raised  bv.  tbe 
changes  in  section  3  of  tbe  AIA. 

DATES:  Effective  date:  Tbe  cbanges  in 
this  final  rule  are  effective  on  March  18, 
2013. 

Appliccihility  date:  I'be  changes  to  37 
Cl-’R  and  1.78  aj)j)ly  to  any 
ajjplication  filed  under  3.1  U.S.G.  Ill  or 
303  on  or  after  March  10,  2013.  'I'be 
provisions  of  1.17  and  37  CFR  1.2‘.)3 
tbrongb  1.207  as  in  effect  on  March  1.1, 
2013,  aj)j)ly  to  any  nujiiest  for  a 
statutory  invention  registration  filed 
l)rior  to  March  10.  2013.  New  37  CFR 
1.1 05t  aj)j)lie.s  to  any  apj)lication  for 
patent,  and  to  any  ])atent  i.ssning 
thereon,  that  contains,  or  contained  at 
any'  time,  a  claim  to  a  claimed  invention 
that  has  an  effective  filing  date  as 
defined  in  31  U.S.C.  lOO(i)  that  is  on  or 
after  March  10,  2013,  and  to  any 
ai)j)lication  for  ])atent,  and  to  anv  i)atent 
issuing  thereon,  that  contains,  or 
contained  at  any  time,  a  s])ecific 
reference  under  31  U.S.C.  120,  121,  or 
301(c)  to  any  patent  or  a])])lication  that 
contains,  or  contained  at  any  time,  a 


claim  to  a  claiiiKul  invention  that  has  an 
effective;  filing  date  as  defined  in  31 
U.S.C.  lOO(i)  that  is  on  or  after  March 
10.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Su.sv  Tsang-Foster,  Legal  Advisor 
(t(;lephon(;  (171)  272-7711;  (;lectronic 
mail  message  (siisv.tsang- 
fostai'@iispio.gov))  or  Linda  .S.  Therkorn, 
Patent  Lxamination  Policy  Advi.sor 
(telei)hone  (171)  272-7837;  electronic 
mail  message 

[lind(rth(;rkoin@iispt().>’ov)),  of  the 
Office  of  the  De])nty  Commi.ssioner  for 
Patent  Examination  Policy. 
SUPPLEMENTARY  INFORMATION: 

Executive  Summary 

Pari)osa:  .Section  3  of  the  AlA,  inter 
alia,  amends  the  ))atent  laws  to:  (1) 
Convert  the  U..S.  ])atent  .system  from  a 
“first  to  invent”  svstem  to  a  “first 
inventor  to  file”  system;  (2)  treat  U..S. 
patents  and  U..S.  patent  appli(;ation 
publications  as  ])rior  art  as  of  th(;ir 
earlie.st  effective  filing  date,  regardless 
of  whether  the  (;arlie.st  effective  filing 
date  is  based  u])on  an  ai;j)lication  filed 
in  the  United  .States  or  in  another 
country:  (3)  (;liminate  the  reciuirement 
that  a  prior  |)uhlic  use  or  sab;  he  “in  this 
cc)untrv”  to  he  a  prior  art  activitv:  and 
(4)  treat  commonly  owned  or  joint 
research  agreement  pat(;nt.s  and  ])atent 
application  |)uhlications  as  being  by  the 
same  inventive  entity  for  purposes  of  31 
U..S.C.  102,  as  well  as  31  U.S.C.  103. 
These  c:hange.s  in  section  3  of  the  AlA 
are  effective  on  March  Ki,  2013,  but 
apply  only  to  c(;rtain  ap])lications  filed 
on  or  after  March  10,  2013.  This  final 
rule  revi.ses  the  rules  of  practice  in  title 
37  of  the  Code  of  Federal  Regulations 
(CFR)  for  consistency  with,  and  to 
address  the  examination  issues  raised 
by.  the  changes  in  .sec;tion  3  of  the  AlA. 

The  Office  .sets  out  the  conditions  of 
patentability  in  31  U..S.C.  102  and  103 
as  interpreted  by  the  case  law  in  the 
Manned  ofPedent  Examining,  Proeednre 
(MPEP).  See  MPEP  section.s'2121 
through  2140  (8lh  ed.  2001)  (Rev.  0, 

Aug.  2012)  (MPEP).  Tlu;  Office  is  also 
issuing  guidelines  and  will  he  training 
the  Patent  Examining  Cor))s  on  how  the 
changes  to  31  U..S.C.  102  and  103  in 
section  3  of  the  AlA  imj)act  examination 
|)rocednre  and  the  provisions  of  the 
MPEP  pertaining  to  31  U..S.(h  102  and 
103. 

Snininaiv  ol  Major  Provisions:  The 
Office  is  .specific;ally  adojiting  the 
following  changes: 

The  Office  is  adding  definitions 
])rovided  in  the  AIA  to  the  rules  of 
])ractice. 

The  Office  is  providing  for  the 
submission  of  affidavits  or  declarations 


showing  that:  (1)  A  disclosure  ipion 
which  a  claim  rej(;ction  is  has(;d  was  by 
the  inventor  or  a  joint  inventor  or  by 
another  who  ohtain(;d  tlu;  subject  matter 
disclo.sed  dir(;ctlv  or  indir(;ctlv  from  the 
inv(;ntor  or  a  joint  inventor;  or  (2)  there 
was  a  prior  ])uhlic  disclosun;  by  the 
inventor  or  a  joint  inventor  or  anoth(;r 
who  ohtaim;d  the  .suhj(;ct  matt(;r 
disclo.sed  directlv  or  indirectlv  from  the 
inventor  or  a  joint  inventor.  In  response 
to  public  comment,  the  Office  has 
provided  a  more  llexihle  ai)])roach  for 
suhmi.ssion  of  an  affidavit  or  declaration 
with  (;vidence  of  a  ])rior  ])uhlic 
disclosure.  In  response;  to  similar 
comments  regarding  the  prior  public 
disclosure  exce])tion  jjrovisions,  the 
Office  wants  to  highlight  that  there  is  no 
reepiirement  that  the  mode  of  di.sclosure; 
by  an  inventor  or  joint  inventor  he  the 
.same  as  the  mode  of  disclosure  of  an 
intervening  disclosure  (e.g.,  inventor 
discloses  his  invention  at  a  trade  show 
and  the  intervening  disclosure  is  in  a 
]u;er-review(;d  journal),  as  explained  in 
more  detail  in  the  examination 
guid(;lines.  Additionally,  there  is  no 
re(iuir(;ment  that  the  disclosure  hv  the 
inventor  or  a  joint  inventor  he  a 
verbatim  or  ipsissiinis  verbis  di.sclo.sur(; 
of  an  intervening  di.sclosnre  in  order  for 
the  exc:e])tion  ha.sed  on  a  ])rior  public 
disclosure  of  .suhj(;ct  matter  by  tlu; 
inv(;ntor  or  a  joint  inventor  to  a])])ly. 

'flu;  guidelines  also  clarify  that  the 
(;xc:eption  appli(;s  to  suhj(;ct  matter  of 
tlu;  intervening  disclosure  that  is  sim])ly 
a  more  general  description  of  the  subject 
matter  j)r(;viously  publicly  disclosed  by 
the  inventor  or  a  joint  inventor. 

The  Office  is  ])roviding  for  the 
situation  in  which  a  U.S.  patent  or  U..S. 
])atent  apjdication  publication  has  a 
prior  art  effect  as  of  the  filing  date  of  a 
foreign  ])riority  a])])lication  by  r(;(]uiring 
that  the  certified  copy  of  the  foreign 
application  or  an  interim  copy  of  the 
foreign  ap])lication  he  filed  within  the 
later  of  four  months  from  the  actual 
filing  date  of  the  a])])lication  filed  under 
31  U..S.C.  Ill  (a)  or  sixteen  nu)nths  from 
tlu;  filing  dale  of  tlu;  prior  foreign 
a])plication.  This  recjniremenl  does  not 
ap])ly  if:  (1)  The  foreign  apidication  was 
fileil  in  a  for(;ign  intellectual  i)roperly 
office  j)artici])ating  with  tlu;  Office  in  a 
bilateral  or  multilat(;ral  priority 
document  exchange  agreement 
(participating  foreign  intellectual 
properly  office):  or  (2)  a  co])y  of  the 
for(;ign  application  was  filed  in  an 
application  .suh.s(;(|nenllv  filed  in  a 
parlicijjaling  foreign  intellectual 
l)roperly  office  that  permits  the  Office  to 
obtain  such  a  copy,  and  the  a])plicant 
timely  reejuests  in  a  .se])arate  document 
that  the  Office  retrieve  such  cojyv  from 
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lu.  par  K:ip;,tin<.  intolloctiuil  proportv 
I  lu;  priority  dociiiiiont  oxohanoo 
progmin  jirovidos  for  tho  olootronic  ” 
transmission  of  priorilv  (locninonts  to 
•iiul  from  participiitino  fornij-n 
Iiilclloctnal  Projiorty  Offioos  (if 
apjilicant  filns  a  nuiimst  and  an 
antliorization)  without  jiavinont  of  a  foe 
11^  (.nrront  participating  offices  arc  the' 
hiiiopoan  I  atont  Office  (liPO).  the  janaii 
’f;"»OnH:o(Jl>0).  the  Korean  ' 
Intellectiia!  I’rojiertv  Office  (KIPOl  iiifl 

(Jrganization  (WlPO). 

1  lie  Office  is  eliminating  tlie 
provisions  directed  to  statutory 
invention  registrations 
Finally,  the  Office  is  adopting 
additional  requirements  for 
noninovisional  apiilications  filed  on  or 

to  orllH!l,,mof,t  of  the  filing 
(larher  application  (i.e.,  forei.-n, 
provisional,  or  nonjnovisional 
applic.ation,  or  international  application 
(h-signating  the  United  States  of 

in,  201.1.  If  such  a  nonprovisional 
application  contains,  or  contained  at 
i'nvtime.  a  claim  to  a  claimed  invention 
that  has  an  effective  filing  date  on  or 
aflor  March  10,  201. 3.  the  applicant  mnst 
provide  a. statement  to  that  effect  within 
the  later  of  four  months  from  the  actual 
Tiling  date  of  the  later-filed  application 
onr  month.s  Irom  the  date  of  entry  into 
he  national  .stage  in  an  international 
application,  sixteen  months  from  the 
filing  date  o  the  prior-filed  application 
oi  the  date  that  a  first  claim  to  a  claimed 
invention  that  has  an  effective  filing 
date  on  or  after  Marc:h  1 0.  201 3.  i.s 
presented  in  the  application.  Tliis  , 

procedure  will  permit  the  Office  to  i 

readily  determine  whether  the 
nonprovi.sional  ajjplication  is  snhject  to  ^ 

|j>0awn80M,,:,r,u.,s.c.,i,2„„, I  ; 

Cosh  and  Ihnelih:  Thi.s  ,  ul,!,„„kinK  is  ! 
not  economically  .significant  as  that  ^  s 
Executive  Order 

12800  (Sept.  30,  1003).  !' 


Specific  fihanges  to  Title  35,  United 
States  Code 

The  AIA  was  enacted  into  law  on 

September  10,  2011.  See  Pnhlic  Law 

112-20,  12.5  Stat.  284  (2011).  Section  3 
■‘ipocificallv  amends  35 

0 o  o  a  iierson  shall 

lie  entitled  to  a  patent  unless:  (1)  Th(. 

claimed  invention  was  jiatented 
‘lescrihedin  a  printed  publication,  or  in 
l»''^>f;'<«e.on.sale,orotherwi,se 

available  to  the  public  before  the 
effective  filing  date  of  the  claimed 
invention  (35  U.S.C.  102(a)(1));  or  (2) 
the  chinned  invention  was  described  in 
a  patent  i.ssned  under  35  U.S.C.  151,  or 


loe  "FF'",-''!ion  for  jiatent  published  or 

deemed  jmlilished  under  35  U.S.C 
122(h),  in  which  the  jiatent  or 

^  ;;^'Fion.  as  the  case  may  he.  names 

»  J  inventor  and  was  effectively 
ilnil  lofore  the  effective  filing  date  of 
me  (.t.mned  invention  (35  U  S  C 
no.  1  P2(a)(2)).  .See  1 25  Stat.  at  285-80.  'LIk' 
puhlication  of  an  international 
an  application  de.signating  the  United 
States  of  America  hv  the  World 

•ir  I  c  r'"  n  puhlication  under 

V  II  Vr"  (cxcej)t  as  jirovided  in 

•1,5  U.S.(,.  102(1))  as  amended  hv 
•section  3  of  the  AIA  jnovides  for' 

provisions  of  35  U.S.C 
r  9  r  M excejitions  in  35  U.S.C. 

1 02(h)(l )  provide  that  a  disclosure  made 

tv  nie  year  or  less  hefcire  the  effective 

iling  date  of  a  claimed  invention  shall 
not  he  prior  art  to  the  claimed  invention 
;'^r35U 

flisidosiire  was  made  hv  the  inventor  or 

)oint  inventor  or  by  another  who 

".’tallied  the  subject  matter  di.sclo.sed 
iliroctly  or  indirectly  from  the  inventor 
OI  a  joint  inventor  (35  U.S.C. 

"i‘  matter 

rsclo.sed  had,  before  such  disclosure. 

;•  ’’vim  publicly  discilosed  by  the  inventor  , 

or  a  loint  inventor  or  another  who 

obtained  the  subject  matter  di.sclo.sed  i 
lEmclly  or  indirectly  from  the  inventor  ■ 
oi  a  joint  inventor  (35  U  S  (’  \ 

1(120, 1(11(11)), ,sv,„,2r.,si;„:;i2«o  n,,. 
exceptions  in  35  U.S.C.  1 02(1)1(2)  ’ 

provide  that  a  di.sclosure  shall  not  he  ■, 

riinll  '  I-  M  ()",  «ul, jeet  , 

matter  disclosed  was  obtained  directly  s 
'"'I’reclly  from  the  inventor  or  a  joint  e 

uivontor  (.35  U.S.C.  102(l))(2)(A));(n)  the  s, 

•subject  matter  disclosed  had.  before  a 

■such  suhiecl  matter  was  effectively  filed  ai 

••nclor:L5  U.S.C.  102(a)(2),  been  puhli,  I V  a 

disc.losed  by  the  inventor  or  a  joint  ‘  m 
inventor  or  another  who  obtained  the  I  'l 

subject  matter  disclosed  direi.tlv  or  |„ 

indirectly  from  the  inventor  or  a  joint  U 

nyentor(35U.S.C.102(h)(2)(I3)):'or(C)  „ 

tlm  snhjecf  matter  di.sclo.sed  and  the 
ca.me(imyenthm.not  1] 

offoctive  filing  date  of  the  claimed  sn 

mvention.  were  owned  by  the  .same 
person  or  subject  to  an  obligation  of  de 

iis.s.gnment  to  the  same  jierson  (35  th'i 

,  1FS.(,  102(c)  as  amended  hv  i,,, 

section  3  of  the  AIA  jirovides  for 

ownership  under  joint  re.sean:h  or  , 
agieemenis.  35  U.S.fi.  102(c)  soecifif  illi, 

mid  a  c  ainied  mvention  .shall  he 
deemed  to  have  been  owned  by  the  die, 

same  person  or  subject  to  an  obligation  inv 
ul  H.s.s.gnment  to  the  .same  jier.son  in  ten 

applying  the  jirovisions  of  35  U.S.C.  a  w 
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disclo.sed  was  develoj)„d  and  the 

's  h  ul'or  In',  or  on 

nehalf  of.  o,),;  or  more  jiarties  to  a  joint 
I  e, search  agreement  that  was  in  effect  on 
or  before  the  offootive  filing  date  of  the 

Planned  invention;  (2)  the  claimed 

invention  was  made  as  a  result  of 
m.tivities  undertaken  within  the  .scope 
|omtre.search  agreement;  and  (3) 
fho  aj)])hcation  for  jiatent  for  the 
claimed  invention  di.scio.se.s  or  i.s 

'■  ^""^nded  to  disclose  the  names  of  the 

See '/d  Til*  ’aia  "1  ugroument. 

See  Id.  I  he  AIA  also  provides  that  the 

;;:;;f;”'='Fof.35u.s.(:.i^  i.s 

""h  the  .same  intent  to  jiromote  joint 
activities  that  was  ex|)re.s.se(l 

including  in  the  legislative  history.  ’ 

'c  llirongh  the  enactment  of  the 

Cooj)erati\’e  Research  and  Technology 
Lnhancement  Act  of  2004  (the 
n  FFEATE  Act”;  Pub.  L.  108-453.  118 
Stat  359(i  (2004)),  and  that  the  Office 
•shall  administer  35  U.S.C.  102(c)  in  a 
manner  i.onsi.stent  with  the  legislative 
history  of  the  CREATE  Act  Unit  was 
relevant  to  its  adinini.stration.  See  125 
Stat.  at  287. 

•L5  U.S.C.  102(d)  as  amended  hv 

•suction  3  ofihe  AIA  Jirovides  a  ' 

dufmition  lor  "effectivelv  filed”  for 
purjKi.ses  of  determining  whether  a 
patent  or  ajijilication  for  jiatent  i.s  jirior 
ail  to  a  claimed  invention  under  3.5 
U.S.C,.  102(a)(2).  35  U.S.C.  102(d) 
jirovides  that  for  jiurjioses  of 
(lufermining  whether  a  jiatent  or 
application  for  jiatent  is  jirior  art  to  a 
Claimed  invention  under  35  U  S  C 

I’^>Fml  or  apphcaiiin 
shall  he  considered  to  have  been 
uffectively  filed,  with  resjiect  to  any 
subject  matter  described  in  the  jiatent  or 
application,  on  the  earliest  of-  (1)  The 
actual  filing  date  of  the  jiatent  or  the  ' 
ajiptication  for  jiatent;  or  (2)  if  the 
patent  or  cijijilication  for  jiatent  i.s 
untitled  to  claim  a  right  of  jirioritv  or  the 

uTr  *ifn'”  ‘E5 

•L  120,  121,  or  305  based  inion 

patent,  the  filing  date  of  the  earlie.st 
such  cijijihcation  that  de.scrilie.s  the 
suhject  matter.  See  125  Stat.  at  280-87. 

'Hu  AIA  jirovides  a  nuinlierof 
detinition.s  for  terms  used  in  title  35  of 
llio  I  J„,I,><(  ,Sl„|„s  Son  1 25  ,SI„I.  „| 

28.1.  I  he  tonn  “inventor”  means  the 
indivuna  or.  if  a  joint  invention,  the 
iiidividnals  collectively  who  invented 
OI  di.scovered  the  snhjecl  matter  of  the 
uivention.  and  the  terms  “joint 
inventor”  and  “coinventor”  mean  any 
onu  of  tlm  individuals  who  invented  or 
di.si.overed  the  subject  matter  of  a  joint 
mvention.  35  U.S.C.  l()()(f)  and  (g).  The 

tuiiu  jiimt  re.search  agreement”  means 

a  written  contract,  grant,  or  coojierative 
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agreenioiit  (‘utorod  into  by  two  or  mon; 
|)(!rsons  or  entities  for  the  perlbrmance 
of  exj)eriinental.  {leveloj)inental.  or 
research  work  in  the  field  of  tlie  claimed 
invention.  :t5  ll.S.d.  l()()(h).  'I’he  term 
"efieclive  filing  date”  fora  claimed 
invention  in  a  patent  or  a])plication  for 
patent  (other  than  a  nnssiie  application 
or  a  reissued  patent)  nmans  the  earliest 
of:  (1 )  The  actual  liling  date  of  the 
j)atent  or  tlu;  application  for  the  patent 
containing  a  claim  to  the  invention:  or 
(2)  the  niing  date  of  the  earli(;st 
aj)j)lication  for  which  th()  patent  or 
ap])lication  is  entitled,  as  to  such 
invention,  to  a  right  of  priority  or  the 
benefit  of  an  earlier  filing  date  under  35 
U.S.C.  Ilf).  120.  121.  or  305.  35  IJ.S.C. 
in()(i)(l).  The  “effective  filing  date”  for 
a  claimed  invention  in  a  reissued  patent 
or  an  ai)plication  for  reissue  siiall  h(! 
determined  by  deeming  the  claim  to  the 
invention  to  have  been  contained  in  tin; 
patent  tor  which  reissue  was  .sought.  35 
U.S.C.  l()0(i)(2).  The  term  "claimed 
invention”  means  the  subject  matter 
defiiuid  by  a  claim  in  a  jiatent  or  an 
a])])lication  for  a  patent.  35  U.S.C. 

100(1). 

AIA  35  U.S.C.  103  ])rovides  that  a 
|)atent  fora  claimed  invention  may  not 
1)(!  obtaimul.  notwithstanding  that  the 
claimed  invention  is  not  identicallv 
disclosed  as  ,s(!t  forth  in  35  U.S.C.  102. 
if  the  differences  hetwecm  the  clainmd 
invention  and  the  prior  art  are  such  that 
the  claimed  invention  as  a  whole  would 
have  he(!n  obvious  before  tlu;  effective 
filing  date  of  the  claimed  invention  to 
a  person  having  ordinary  skill  in  the  art 
to  which  the  claimed  invemtion 
pertains.  See  125  Stat.  at  287.  AIA  35 
ll.S.C.  103  also  provides  that 
patentability  shall  not  he  negated  by  the 
manner  in  which  the  invention  was 
made.  S’ee  id. 

The  AIA  eliminates  the  provisions  in 
35  U.S.Ci.  135  for  ])atent  interference 
proc(!edings  and  nijdaces  tliem  with 
patent  derivation  proceedings.  See  125 
Stat.  at  289-00.  The  Office  has 
implemented  the  patent  derivation 
proceedings  provided  for  in  the  AIA  in 
a  separate  rulemaking.  See  (Jliangf^s  To 
Imploniont  Derivation  Proceodin<’s.  77 
FR  50008  (Sei)t.  11. 2012).  Tlie  AIA  akso 
njplaces  the  interference  j)rovisions  of 
35  U.S.(;.  291  with  derivation 
jHOvisions.  .See  125  Stat.  at  288-89. 

Th(!  AIA  rej)eals  the  provisions  of  35 
U..S.(].  104  (special  provisions  for 
inventions  made;  abroad)  and  157 
(statutory  invention  regi.strations).  .See 
125  .Stat.  at  287.  The  AIA  akso  makes 
conforming  changes  to  35  U.S.(].  Ill, 
119.  120.  134.  145.  140,  1.54.  172.  202(c). 
287.  305.  303.  374.  and  375(a).  .See  125 
.Stat.  at  287-88.  and  290-91. 


The  AIA  |)rovides  that  the  clianges  in 
section  3  that  arc;  h(;ing  implemented  in 
this  rulemaking  take  effect  on  March  10. 
2013.  .See  125  Stat.  at  293.  TIk;  AIA  also 
provides  that  the  chang(!s  (other  than 
till!  riipiial  ol  35  U..S.(k  157)  in  section 
3  apjily  to  any  application  for  jiatent, 
and  to  any  patiint  issuing  thereon,  that 
contains,  or  contained  at  any  timi!:  (1) 

A  claim  to  a  claimed  invention  that  has 
an  edective  liling  date  as  defined  in  35 
U..S.U.  lOO(i)  that  is  on  or  after  March 
10.  2013:  or  (2)  a  specific  riiference 
under  35  U.S.C.  120.  121,  or  305(c)  to 
any  jiatent  or  application  that  contains, 
or  contained  at  any  time,  such  a  claim. 
.See  id. 

The  AIA  also  jirovidiis  tliat  the 
provisions  of  35  U.S.C.  102(g),  135,  and 
291  as  in  effect  on  March  15,  2013,  shall 
ap])ly  to  each  claim  of  an  a])])lication  for 
patent,  and  any  patent  issued  thereon, 
lor  which  the  amendments  made  by  this 
section  also  ajijily.  if  such  a])|)lication  or 
Jiatent  contains,  or  contained  at  anv 
time:  (1)  A  claim  to  an  invention  having 
an  elfective  filing  date  as  defined  in  35 
U..S.(',.  lOO(i)  that  occurs  before  March 
10.  2013;  or  (2)  a  sjiecific  referiince 
under  35  U.S.C.  120,  121.  or  305(c)  to 
any  jiatent  or  ajijilication  that  contains, 
or  contained  at  any  time,  such  a  claim. 
.Seif  id. 

Ceneral  Discussion  of  the  (Changes 
From  Proposed  Rules 

rhi!  Office  jinhlished  a  notice  of 
jirojiosed  rulemaking  and  a  notice  of 
jirojiosed  examination  guidelines  on 
July  20.  2012,  to  imjilement  the  fir.st 
inventor  to  file  jirovisions  of  section  3 
of  the  AIA.  See  (Changes  To  Implement 
the  First  Inventor  To  File  Provisions  of 
the  Ij;(d}y-Smiih  America  Invents  Act, 

77  FR  4.3742  (Inly  20,  2012)  (notice  of 
jirojiosed  rulemaking),  and  Examination 
(hndelines  for  Implementing  the  First 
Inventor  To  File  Provisions  of  the  ImoIw- 
Smith  America  Invents  Act.  77  k'R 
43759  (July  2(i,  2012)  (notice  of 
jirojiosed  examination  guidelines).  The 
Office  akso  conducted  a  roundtable 
di.scu.ssion  with  the  jiuhlic  on 
.Sejitemher  0,  2012,  to  obtain  jiuhlic 
injiut  from  organizations  and 
individuals  on  i.ssues  relating  to  the 
Office’s  jirojio.sed  imjilementation  of  the 
first  inventor  to  file  jirovisions  of  the 
AIA.  See  Notice  of  Honndtahle  on  the 
Implementation  of  the  First  Inventor  To 
File  Provisions  o  f  the  Leahy-Smith 
America  Invents  Act.  77  l-’R  49427  (Ang. 
1(),  2012).  The  Office  akso  conducted  a 
numher  of  roadshow  jire.sentations  in 
Sejitemher  of  2012  that  included  a 
di.scu.ssion  of  the  first  inventor  to  file 
Jirovisions  of  the  AIA.  In  view  of  the 
injiut  from  the  jiuhlic,  the  Office  is 
making  the  following  changes  to  the 


jirojio.sed  rules  of  jiractice  jiiirtaining  to 
the  fir.st  inventor  to  file  jirovisions  in 
.section  3  of  the  AIA  in  this  final  rule: 

Changes  to  the  Time  Period  for 
Submitting  a  Certified  Copv  of  the 
Foreign  Priority  Application:  The  Of  fice 
jirojio.sed  to  reijuire  that  the  certified 
cojiy  of  the  foreign  ajijilication  he  filed 
within  the  later  of  four  months  from  the 
actual  filing  date  of  the  ajijilication  or 
sixteen  months  from  the  filing  date  of 
the  jirior  foreign  ajijilication.  See 
Changes  To  Implement  the  First 
Inventor  To  File  Provisions  of  the  Leahv- 
Smith  America  Invents  Act.  77  FR  at 
43743.  43745.  and  43754.  The  Office 
received  a  numher  of  comments 
indicating  that  the  Office  should 
consider  alternative  means  of  ensuring 
that  a  cojiy  of  any  jiriority  ajijilication 
is  available.  The  Office  is  reijuiring  in 
this  final  rule  that  a  certif  ied  cojiy  of  the 
foreign  ajijilication  he  filed  within  the 
later  of  four  months  from  the  actual 
filing  date  of  the  ajijilication  or  sixteen 
months  from  the  filing  date  of  the  jirior 
foreign  ajijilication.  hut  is  akso 
jiroviding  that  this  riiijuirement  does  not 
ajijily  if:  (1)  The  jiriority  ajijilication 
was  filed  in  a  jiarticijiating  foreign 
intellectual  jirojierty  office,  or  if  a  cojiy 
of  the  foreign  ajijilication  was  filed  in  an 
ajijilication  suhseijuently  filed  in  a 
jiarticijiating  foreign  intellectual 
jiroji(!rty  office  that  jiermits  the  Offici!  to 
obtain  such  a  cojiy,  and  the  Office  either 
receives  a  cojiy  of  the  foreign 
ajijilication  from  the  jiarticijiating 
foreign  intiillectual  jirojiiirty  office  ora 
certified  cojiy  of  the  foreign  ajijilication 
within  the  jiendency  of  the  ajijilication 
and  before  the  jiatent  is  granted;  or  (2) 
the  ajijilicant  jirovides  an  interim  cojiy 
of  the  original  foreign  ajijilication 
within  the  later  of  four  months  from  the 
actual  filing  date  of  the  ajijilication  or 
sixteiiu  months  from  the  filing  date  of 
the  Jirior  foreign  ajijilication.  and  files  a 
certified  cojiy  of  the  foreign  ajijilication 
within  the  jiendency  of  the  ajijilication 
and  before  the  jiatent  is  granted.  The 
Office  is  additionally  providing  a  “good 
cause”  excejition  in  the  rule  for  a 
belated  certified  cojiy  of  the  foreign 
ajijilication. 

(Changes  To  the  Statements  Ileqnired 
For  Noni)rovisional  A pplications 
Claiming  Priority  to  or  the  Benefit  of  an 
Application  filed  Prior  to  March  16, 
2016:  The  Offic.e  jirojiosed  two 
reijuirements  for  nonjirovisional 
ajijilications  filed  on  or  after  March  Ki. 
2013,  that  claim  jiriority  to  or  the 
benefit  of  the  filing  date  of  an  earlier 
ajijilication  (i.e.,  foreign,  jirovisionak 
nonjirovisional  ajijilication,  or 
international  ajijilication  designating 
the  United  .States  of  America)  that  was 
filed  Jirior  to  March  10,  2013  (transition 
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.ipiil-oal.on).  .  . . . 

on»|u,roll,i,lif„|r„„,,i,i„„ 
f-ontaiiis.  or  containod  at  any  timo  a 
P  flllr'"  tlu.t  lias  an 

2()J2,  tho  applicant  innst  jirovicic  a 
slaloniont  to  that  offoci  within  the  later 

nf  onr  nionthsfroni  the  actual  liliiif.  ' 

<it(.  ol  the  later-filed  ajijilication.  four 
">»”>lis  fn.ni  the  date  of  entry  into  the 
national  sta{>e  in  an  international 
application,  sixteen  months  from  the 
hling  (late  ol  the  prior-filed  application, 
ni  the  date  that  a  lirst  claim  to  a  claiiiK'd 
•nyentionthathasan  effectiye  filinr 
date  on  or  after  March  1(i,  201,2,  is 
presented  in  the  apjilication.  ,S’ee 
Ujcinges  To  InipJonwnt  the  First 

s!nT’l'  «/</«:  W„.. 

omith  America  Invents  Act  77  FK  if 

4374:1,  42745,  4;i747-4«,  and  4:;75,tr, 7 

I  (.{.(md,  the  (Iffice  projiosed  that  if  a 
'ryn.sition  application  does  not  contain 
n  (.laim  to  a  clamied  inyention  that  has 

1(>,  ^013,  hn  (li.sclo.ses  subject  matter 
not  also  disclosed  in  the  prior-filed 
()i(;ign,  proyisional,  nonproyisional 
iipjdication,  or  international  apjilication 

(Insignating  the  United  States  of 

America,  the  ajijilicant  must  jiroyide  a 
.sfatmnent  that  the  later  filed  ajiplication 
nmlmles  suhject  matter  not  di.Jclo.sed  in 
the  jiiior-filed  foreign,  jiroyisional. 
nonjiroyisional  ajijilication.  or 
mternational  ajijilication  designating 
K  iii(i(lStat(iso^  , 

h  im  ffJonr  months  from  the  actual 
filing  date  of  the  later-filed  ajijilication  ! 

our  months  from  the  date  of  entry  into’ 
"‘'tional  stage  in  an  international  ^ 

rilddication.  or  .sixteen  months  from  the  r, 

•V.c  nl.  The  Office  receiyed  a  nunilier  of  1 
unmnents  exjiressing  yarious  concerns  J 
u  1  h  a  requirement  that  an  ajijiiicant  1 
( letermine  the  effectiye  filing  date  of  the 
claims  in  his  or  her  ajijilication.  and 
(inostioning  the  need  for  any  such  " 

statement  in  an  ajijilication'that  iiev-er  o 

contained  a  claim  to  a  claimed 
mvention  that  has  an  effectiye  filin-.  ? 

date  on  or  after  March  1  (i,  201 2. 

I  he  Office  is  jiroyiding  in  fhis  final  Si 
J ‘lie  that  a  statement  is  reijuired  only  if  41 

cl  transition  ajijilication  contain.s.  or  n', 

7’‘'"7!i^'l^‘nytime.aclainitoa  ■ 

c  aimed, nyention  that  has  an  effectiye  !h, 

h  iiig  date  on  or  after  March  1  (i.  201 2  dr> 

I  hn.s  no  .statement  is  required  if  a  Of 

*'>'^n,(majijili,:Htioncli.sclo.se.s.suhjec:t  to 

filed  foreign,  jiroyisional, 
nonjiroyi.sional  ajijilication.  or 
mfcrnational  ajijilication  designating  ijec 

>0  United  States  of  America  lint  does  dis^ 

)t  (.yei  (.ontam  a  claim  to  a  claimed  dis. 

mition  that  has  an  effectiye  filing  pr„ 


nffice  IS  al.so  jiroyiding  that  an 
'ijijihcant  IS  not  required  to  jiroyide 

’•'1  •‘’'udia.statmnentiftheajijilicant 

icasonahly  helieyes  on  the  basis  of 
y  iiilmniation  alreaily  known  to  the 

mdiyidnals  designated  as  haying  a  duty 
ol  (lisclo.sure  with  re.sjiect  to  the 
application  that  the  transition 

;'.l'P'“-‘'‘'‘"\<locsnot.anddidnotatany 

timo,  contain  a  claim  to  a  claimed 

in  'I'''';"’'""  fii  effectiye  filing 

-  lute  on  or  alter  March  1(1,  2012  Thus 
10(1  an  ajijihcant  in  this  situation  is  not 
loquired  to  conduct  any  additional 
iny(^tigat  i(in  m- analysis  to  determine 
he  effectiye  filing  date  of  the  claims  in 
^  their  ajiplications. 

■  '  o-  l^^^clarutions 

7  M'on  mg  a  Prior  Disclosure  by  an 

■  Invimtor  or  Another  Who  Obtained  the 

1  Inventor:  The 

O  fic(^  j)rojio.se(i  setting  out  the  standard 

^•«"y'^o.ssfulafficlayitord(ich.ration 

\\here  the  disclosure  is  the  inyentor’s 
myn  work  (i.e.,  a  satisfactory  showing 
uttheinyentorora  joint  inyentor  is 

(  t  flu.  (Ii.s(.lo.sure)  and  where  the 
(  i.s(;l(isnre  was  by  another  who  obtained 
th(_  subject  matter  di.sclo.sed  directly  or 
^  indirectly  from  the  inyentor  or  a  joint 
inventor  (i.e.,  showing  that  the  inyentor 

"7. 1"*”' inyentor  is  the  inyentor  of  the 

subject  matter  di.sclo.sed  and  directly  or 
.  'iiihinctly  connnunicaled  the  subject 
;i7hM(hsclo.se(ltoa^^ 

//L  r‘‘^'  To  Implement 

ti  c  l  ast  Inventor  To  File  Provisions  of 

//^(7(,.r//iy-,Smy//,  America  Invents  Act' 

5()  T1  ‘‘‘ nnd  42758- 
...  The  Offico  al.so  jirojio.sed  to  require 
the  ajiphcant  to  file  a  jietition  for  a 
J  nriyation  jiroceeding  if  a  rejection  is 
hci.s(|d  ujKin  a  U.S.  jiatent  or  U.S.  jiatent 

m  n  1^  "^'*1  naming  another  , 

nuditor  and  the  Jiatent  or  jiending 

apjilication  claims  an  inyention  that  is 
he  same  or  substantially  the  same  as 
the  ajijihcant  s  claimed  inyention.  .See  , 
Uianges  I o  Implement  the  First  • 

In^mtor  To  File  Provisions  of  the  Leahv- 
‘^"idh  America  Invents  Act  77  FK  it 

437.51  an(U2759.  The  Oftieere(,eiy^^  I] 

I  urn  uir  of  comments  suggesting  that  a  s 
(Kxdural  jiroyi.sion  .should  not  set  ont 
I  (.  s  .mdard  lor  a  succe.ssful  affidayit  or  - 

7710,1101,  ami  sugge.sting  that  the  ,j' 
Office  .sh(mldn(it  require  an  ajijihcant  1 

to  hlea  jietition  fora  deriyaticii,  p, 

proceeding.  The  Office  is  reyising  the 
pniyision  m  this  final  rule  to  simply 

■specify:  (i)VVlum  an  affidayit  or  ' 

‘  oclaration  of  attrihulion  or  jirior  jiulilic 

h^(:(,.suremayheu.s(ultocliiqual!fya 

(lisclo.sure  as  jirior  art:  and  (z)  the  ' 
procedural  requirements  for  such  an  ch 
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affidayit  or  (leclaration.  The  Office  is 
also  rejilacmg  the  jiroyisioi,  that  the 
Office  may  require  the  ajijilicant  to  file 
a  petition  fora  deriyation  jirocieeding 

atfida\  t  Ol  declaration  may  not  he 

■  If  ir  r  "'■‘'*■‘•"11111 11  rejection  when 
h(  affidayit  or  declaration  contends 
fliat  an  inyentor  named  in  the  U  .S 

■ny  Pii'ont  or  U..S.,ie,ent  ajijilication  ’ 

piihlication  deriyed  the  claimed 

oivention  from  the  inyentor  or  a  joint 
.  ;;7''*h>r  named  in  the  ajijilication  (ir 

patimt.  and  that  in  such  a  ca.se,  an 
ajiji  i‘:ant  or  a  jiatent  owner  may  file  a 

I  *^%h'e  ntr  ‘‘  ,‘’‘"'*''*h*"**  proceeding. 

II  1  lu,  Offia,  has  sought  to  addres.s  the 
(  oncerns  of  its  stakeholders  as 

ns  7Pro.s.se(l  in  the  puhlic  comment,  and 
plans  to  .seek  additional  puhlic 
.  comment  on  the  rules  of  jiractice 
portaming  to  the  first  inyentor  to  file 

the  fU-r f ‘7*‘*'*  "1  tlio  AIA  after 
,  he  Uffu.e  and  the  jiulilic  haye  gaim>d 
o.xpenence  with  the  rules  of  jiractice 
p(M  taim„g  to  the  first  inyentor  to  file 
Pioyisions  in  ojieration. 

ir  Discussion  of  Specific  Rules 

The  following  is  a  di.scu.ssion  of  the 

Feller 

I  cdci.d  Regulations,  jiart  1.  in  this  final 

'  -idd  i h'^l'  I-  ^  ii'i’‘i'iflo(l  to 

add  the  definition  of  the  terms  u.sed 
Ihroughout  the  rule.s. 

Section  1.()(dj(i)  jiroyides  that  the 
term  ••inyentor”  or  ••iiiyentorshiji"  as 
used  in  this  chajiter  means  the 
iiu  lyidual  or.  if  a  joint  inyention,  the 
iiuliyiduals  collectiyely  who  iinented 
Ol  di.scoyered  the  subject  matter  of  the 
invention.  .See  25  U.S.Q  1(K)(f).  While 

'•‘I  '*"«  "«od  in 
33  U.S.C,.  1()()(f).  the  term 

inventorshijT'  is  currently  used 

lu.  im  lyidual  or.  if  a  joint  inyention. 
tlie  mdiyidnals  collectiyely  who 
myented  or  di.scoyered  the  subject 
?nl  m  '"''oiition.  Section 

1-H(I)(2)  Jiroyides  that  the  term  ‘•joint 
inyentor  or  ‘‘coinyentor”  as  used  in 
tins  chajiter  means  any  one  of  the 
imlivi.li.iils  wlH.  imunh.il  „r 

'  Tc  invonliun. 

.See  25  U.S.C.  lOOfg). 

..So(;tion1.()(e)  jiroyides  that  the  term 
)onit  research  agreenienf  as  u.sed  in 
this  chajiter  means  a  written  contract, 
gran  .  or  coojieratiye  agreement  entered 
iPo  liy  tmi  or  more  jiersons  or  entities 

tor  the  jierforniance  of  exjierimental 

f  ehl  ‘  f  [‘'"‘'*‘*■"'1  '^'nrk  in  the 

I  T  c  ‘'***i'i’"‘*  inyention.  .See  25 

tt..S.C.  1(}()(hl. 

Section  1.9(1)  jiroyido.s  that  the  term 
ctainied  inyentioiT’  as  u.sed  in  this 
(  Jiajiter  means  the  subject  matter 
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(lefiiKul  by  a  claim  in  a  patent  or  an 
application  lor  a  patent.  .See  3.'j 
lOOlj). 

Sffction  7.  J4:  ,S(;ction  1.14(1)  is 
amended  to  correct  the  spelling  ol  the 
word  “pn)j)rietarv." 

Suction  7. /7;  .Section  1.17  is  aimmded 
to  eliminate  the  j)rovi.sions  pca  taining  to 
statutory  invention  nigistrations  in 

I. 17(g).  (n).  and  (o).  .See  discussion  of 
the  provisions  of  ti§1.2‘)3  through 
1.2t)7. 

.S(!ction.s  1.17(g)  and  (i)  are  also 
amemhul  for  consistency  with  the 
clianges  to  §  l..'>.'i.  .See  discussion  of 
§l..S.'i. 

Section  7. .Section  l..'j3(h)  is 
amended  for  consistency  with  the 
reoi'ganization  of  §1.78.  .See  discussion 
of  §  1.78. 

.S(!ction  l..'i3(c)  is  amended  to 
eliminate  the  provisions  pertaining  to 
statutory  invention  registrations.  .See 
discussion  of  the  ])rovi.sions  of  §§  1 .283 
through  1.287. 

.S(!clion  l..'j3(j)  is  removed  as  the 
provisions  of  §  l..'j3  pertain  to 
a|)plications  filed  under  3.'!  IK.S.Ci.  Ill 
and  the  discussion  of  former  §  l..'i3(j) 
p(!rtained  to  applications  fihul  under  the 
Patent  (;oo|)eration  Treatv  (I’tiT). 

Section  7. .5.').- .Section  l..'i.')  is 
reorganized  into  paragraphs  (a)  through 
(1)  for  clarity. 

.Section  l..~).'i(a)  provides  gemnally  that 
an  applicant  in  a  non|)rovi.sional 
ap])lication  may  claim  priority  to  one  or 
more  prior  fonngn  applications  under 
the  conditions  specified  in  3.1  l]..S.(;. 
118(a)  through  (d)  and  (f).  172.  and 
3()5(a)  and  (h)  and  §  l..'i.1. 

.Section  1., 1.1(1))  provides  that  the 
nonprovisional  a])])lication  must  he 
filed  not  later  than  twelve  months  (six 
months  in  the  case  of  a  design 
a])plication)  after  the  date  on  which  the 
foreign  aj)j)lication  was  filed,  or  that  the 
non|)rovi.sional  a])i)lication  is  entitled  to 
claim  the  benefit  under  31  11..S.C.  120. 
121.  or  3(i1(c)  of  an  a])plication  that  was 
filed  not  later  than  twelve  months  (six 
months  in  the  case  of  a  design 
a|)plication)  after  the  date  on  wliich  the 
foreign  application  was  filed.  See  MPFP 
§201.13.  While  section  3(g)(1)  of  the 
AlA  amended  31  l)..S.C.  172  to  eliminate 
the  reference  to  “the  time  specified  in 
section  102(d)"  in  view  of  the 
elimination  of  the  ])remature  foreign 
patenting  provisions  of  pre-AIA  31 

II. .S.(L  102(d).  the  AlA  did  not  otherwise 
change  the  provision  in  31  l]..S.t].  172 
that  the  right  of  priority  provided  for  by 
31  l)..S.(i.  118(a)  through  (d)  shall  he  six 
months  in  tlie  case  of  designs.  See 
MPKP  §  1104.10.  .Section  1.11(1))  al.so 
j)rovides  that  this  twelve-month  period 
is  subject  to  31  U.S.C.  21(h)  (and 

§  1.7(a))  and  PCT  Rule  80.1.  and  the  six- 


month  period  is  subject  to  31  IJ..S.C. 

21(h)  and  §  1.7(a).  31  II.S.C:.  21(h)  and 
§  1.7(a)  i)rovide  that  when  the  day.  or 
the  la.st  day.  for  taking  an  action  (e.g.. 
filing  a  nonprovisional  a])|)lication 
within  twelve  months  of  tlie  date  on 
which  the  foreign  ap|)lication  was  filed) 
or  paying  a  lee  in  the  Office  falls  on 
.Saturday.  .Sunday,  ora  Federal  holiday 
within  the  Di.strict  of  Oohunhia.  the 
action  may  he  taken,  or  fee  paid,  on  the 
next  succeeding  secular  or  husine.ss  dav. 
P(yr  Rule  80.1  lias  similar  i)rovisions 
relating  to  the  expiration  of  any  period 
during  which  any  document  or  fee  in  an 
international  a])])lication  must  reach  a 
national  Office  or  intergovernmental 
organization. 

.Section  1.11(c)  pertains  to  the  time  for 
filing  a  priority  claim  and  certified  copy 
of  a  foreign  application  in  an 
inteinational  ap])lication  entering  the 
national  stage  under  31  IJ..S.C..  which 
corresponds  to  former  §  1 .11(a)(l  )(ii). 
.Section  1.11(c)  pi'ovides  that  in  an 
international  application  entering  the 
national  stage  under  31  II..S.C..  the 
i:laim  for  prioritv  must  he  made  and  a 
certified  co])y  of  the  foreign  apj)lication 
must  he  filed  within  the  time  limit  set 
forth  in  the  P(7r  and  the  Regulations 
under  the  FfH’.  Note  that  it  is 
])ermi.ssihle.  hut  not  retpiired  under 
§  1.11(c).  to  pre.sent  the  claim  for 
priority  in  an  a])plication  data  sheet  in 
an  international  ai)])lic.ation  entering  the 
national  stage  under  31  l)..S.(i. 

.Section  1.11(d)  i)erlains  to  the  time 
for  filing  a  ])riority  claim  in  an 
application  filed  under  31  U..S.C.  111(a). 

.Section  1.11(d)  also  reepures  the  claim 
for  ])riority  to  he  presented  in  an 
applit:ation  data  sheet.  .See  (Changes  To 
Implement  the  Inventor’s  Oath  or 
Declaration  Provisions  of  the  Leahy- 
Smith  America  Invents  Act.  77  FR 
48778.  48818  (Aug.  14.  2012).  .Section 
1.11(d)  does  not  include  the 
requirement  of  former  §  1.11(a)(l)(i)  for 
an  identification  of  any  foreign 
application  for  the  .same  subject  matter 
having  a  filing  date  before  that  of  the 
application  for  which  priority  is 
claimed,  hut  otherwise  contains  the 
provisions  of  former  §  1 .11(a)(l  )(i). 

.Section  1.11(d)  does  not  provide  for 
an  ai)|)lication  under  31  l)..S.Ci.  111(h) 
because  an  a])])lication  under  31  II..S.C. 
111(h)  may  not  claim  prioritv  to  or  the 
benefit  of  an  earlier  filed  ap])lication. 
See  31  U.S.C.  111(h)(7). 

.Section  1.11(e)  pertains  to  a  waiver  of 
claims  for  ])riority  and  acceptance  of 
unintentionally  delayed  claims  for 
j)rioi'ity  under  31  U..S.('..  118(a)  through 
(d)  or  (f).  or  3()1(a)  in  an  aj)plication 
filed  under  31  U..S.C.  111(a).  Section 
1.11(e)  also  reepnres  that  a  ])(;tition  to 
acce))t  a  delayed  claim  for  jn  iority  he 


accom])anied  by  a  certified  coj))'  of  the 
fonngn  application  if  re(]uired  hv 
§  1.11(f).  unle.ss  ])reviou.sly  submitted. 
.Section  1.11(h)(4)  permits  a])])licant.s  to 
recpiest  in  a  sijparate  document  that  tin; 
Office  obtain  a  co])y  of  tin;  foreign 
a])plication  that  was  filed  in  a 
nonpartici])aling  intellectual  pro])erty 
office;  from  a  partici])ating  int(;llec;tual 
])roperty  office;  that  ])e;rmits  the;  Offie;e;  te; 
e)ht;iin  sue;h  a  e.eepy  te;  he;  file;el  with  a 
pe;titie)n  unele;r  §  1 .11(e).  emel  §1.11(i)(l) 
permits  an  inle;rim  e:e)])y  te;  he;  file;el  with 
a  petitie)!!  uneler  §  1.11(e;).  .Se;e;tie)n 
1.11(e;)  eetherwise  e.ontains  the 
pre)visie)ns  of  fe)rme;r  §  1.11(e:). 

.Se;e:tie)n  1.11(0  ])e;rtains  te;  the  time;  lor 
filing  a  e;ertifie;el  e;e)])y  of  the  fe)re;ign 
applie:ation  in  an  applie:atie)n  fileel 
uneler  31  l]..S.(k  111(a).  .Se;e:tie)n  1.11(f) 
pre)viele;s  that  in  an  e)riginal  a])plie;ation 
fileel  nnele;r  31  II..S.(].  111(a).  a  e:e;rtifie;el 
e:e)]3y  e)f  the;  fen’eign  ;ii)plie:atie)n  must  he; 
fileel  within  the  later  e)f  fe)ur  meenths 
from  the;  ae;tual  filing  elate;  e)f  the; 
ap])lie:atie)n  e)r  sixte;e;n  me)nths  fre)m  the; 
filing  elate  e)f  the;  prien  Ibreign 
ai)plie;atie)n.  e;xe:e;pt  as  ])roviele;el  in 
§  1.11(h)  e)r  (i).  .Se;e;tie)n  1.11(f)  alse; 
pre)viele;s  that  the;  time;  perieeel  in  §  1.11(f) 
ele)e;s  met  apply  in  a  elesign  ai)])lie:atie)n. 
.Sine;e;  IJ..S.  patent  a])])lie:atie)n 
])nhlie:atie)ns  (as  well  as  l)..S.  ])ate;nt.s) 
will  have;  a  prieer  art  e;ffe;e;t  as  e)f  the; 
e;arlie;.st  prie)rity  elate;  (leer  suhje;e:t  matter 
elise;le),se;el  in  the;  ])rie)rity  applie:atie)n) 
with  re;spe;e;t  to  a])])lie:atie)ns  suhjee:t  te; 
AlA  31  IJ..S.C.  102.  the  ()ffie:e;  neeels  te; 
e;nsure;  that  it  has  a  e:o))y  e)f  the  prien  itv 
applie:atie)n  by  the;  time;  e)f  pnhlie:atie)n. 
'flu;  time  pe;rie)el  e)f  Ibnr  me)nths  fre)m  the; 
;ie;tual  filing  elate;  e)f  the  applie:ation  eer 
sixteen  meenths  freem  the;  filing  elate;  e)f 
the  prie)r  ibreign  a])])lie:ation  is 
e.onsistent  with  the;  international  neerin 
for  when  the;  e;e;rtifieel  e;o])y  eif  the 
fe)re;ign  applicatieai  ne;eels  to  he  file;el  in 
an  api)lie:atie)n.  See  FCT  Rule  17.1(a). 

Se;e;tion  1.11(1]  further  ]3re)viek;.s  that  if 
a  e;ertifie;el  e:o])y  e)f  the  fe)re;ign 
ap])lie:ation  is  not  fileel  within  the;  late;r 
e)f  fe)ur  meniths  fre)m  the  ae:tual  filing 
elate;  e)f  the  ap])lie:atie)n  e)r  sixteen! 
me)nths  fre)m  the  filing  elate;  e)f  the  prie)r 
ibreign  ai!j)lie:atie)n.  anel  the;  e;xe;e;ptie)n.s 
in  §  1.11(h)  anel  (i)  are;  not  a])])lie:ahle;. 
the  e:e;rtifie;el  e:e)py  e)f  the;  foreign 
applie:atie)n  must  he;  ae:e;e)mpanie;el  hv  a 
petitie)!!  ine;lueling  a  shenving  e)f  ge)e)el 
anel  .snfiie:ie;nt  e:ause;  Ibr  the  elelav  anel 
the  ])e;titie)n  fee;  se;t  ibrth  in  §  1.17(g).  The 
Ofiie;e  is  inclueling  a  pre)visie)n  in 
§  1.11(f)  te)  pre)vieie;  fen-  the;  he;late;el  filing 
e)f  a  e:e;rtifie;el  e;e)py  e)f  the  fe)re;ign 
applie:ation  to  prendele  a  le)wer  stanelarel 
(ge)e)el  anel  snfficie;nt  e:ause  versus  an 
e;xtrae)relinary  situation)  anel  le)we;r  fee; 
(.$200  pe;tition  fee  .set  feerth  in  §  1.17(g) 
versus  the;  .$400  petition  fee  set  forth  in 
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S  1.17(0)  than  would  otherwise  he 
a])])li(:al)le  for  a  petition  under  §  1.183  to 
waive  or  su,s])end  a  retjuireinent  of  the 
regulations  in  such  a  situation. 

Section  l..').')(g)  ])rovi(les  recjuirenients 
lor  filing  a  priority  claim,  certified  co])y 
of  foreign  application,  and  translation 
that  an;  a|)])lica))le  in  all  ap])lication.s. 

Section  1  ..'j.'j(g)(l )  corresponds  to  the 
])rovi.sions  of  former  §  l..'i.'i(a)(2).  Section 
l..').'l(g)(l)  ])rovides  that  the  claim  for 
])riority  and  the  certified  copy  of  the 
foreign  application  .s])ecifie(l  in  3.'5 
IJ.S.C.  lin(l))  or  PCT  Rule  17  nm.st,  in 
anv  event,  be  filed  in  or  received  hv  the 
Office  within  the  pendency  of  tin; 
application  and  before  the  patent  is 
granted.  Section  l..'5.‘i(g)  does  not  in  any 
way  supersede  the  timing  requirenumts 
of  §  l..'5.'i(c)  through  (f)  for  a  claim  for 
priority  and  the  certified  co])y  of  the 
fonngn  application.  Section  1.55(g)(1) 
simply  indicates  that  the  claim  for 
priority  and  the  certified  copy  of  the 
foreign  apj)lication  mu.st  he  filed  in  or 
received  by  the  Office  within  the 
pcmdency  of  the  application  and  before 
the  patent  is  granted  in  all  situations, 
f'or  example,  if  a  ])etition  to  acce])t  a 
delayed  claim  for  priority  is  filed  under 
S  1.55(e),  the  claim  for  priority  and  the 
certified  co])y  of  the  foreign  application 
must  still  he  filed  within  the  i)endencv 
of  the  application  and  l)efor(!  the  patent 
is  granted.  Section  1.55(g)(1)  also 
provides  that  if  the  claim  for  priority  or 
the  certified  co])y  of  the  foreign 
a])])lication  is  filed  after  the  (late  the 
issue  fee  is  paid,  it  must  also  lx; 
accompanied  by  the  prociissing  fee  s((t 
forth  in  ^1.17(i).  l)ut  the  jiatent  will  not 
include  the  priority  claim  unless 
correctexl  l)v  a  certificate  of  corr(!ction 
under  35  IJ'.S.C.  255  and  §  1.323. 

Section  1.55(g)(2)  corre.sjionds  to  the 
})rovisions  of  former  §  1.55(a)(3).  S((ction 
1.55(g)(2)  j)rovi(l(;s  that  the  Office  may 
retjuire  that  the  claim  for  priority  and 
the  c(;rtified  cojjy  of  the  foreign 
apj)lication  he  filed  earlier  than 
otluii'wi.se  ])rovided  in  ^1.55:  (1)  When 
the  ap])lication  is  involved  in  an 
interference  (stn;  §41.202  of  this  tith;)  or 
derivation  (see  part  42  of  this  title) 
])roc(;eding;  (2)  when  neces.sarv  to 
overcome  the  date  of  a  reference  reliiul 
upon  l)v  the  (ixaminer;  or  (3)  when 
deemed  necessary  by  the  examiner. 
Notwithstanding  the  time  |)eriod 
nuiidrement  of  1.55(f),  this  ])rovision  is 
still  needcid  to  i)rovide  for  situations 
where  the  Office  is  examining  an 
application  within  four  months  from  the 
filing  date  of  the  aj)])lication  such  as  an 
application  (examined  under  the  Office’s 
Track  1  prioritized  (jxamination 
])rogram.  See  Changes  To  Implement  the 
Prioritised  Examination  Track  (Track  I) 
of  the  Enhanced  Exanunation  Timing 


Control  Procedures  Under  the  Le(div- 
Smith  America  Invents  Act,  70  FR 
50050  (S(!j)t.  23,  2011),  and  Changes  To 
Implement  the  Prioritized  Examination 
for  Ilecjiiests  for  Continued 
Examination,  70  FR  78500  (D(!C,.  10, 

2011). 

S(!ction  1.55(g)(3)  corresponds  to  the 
provisions  of  foriiKir  §  1 .55(a)(4)(i). 
Section  1.55(g)(3)  provides  that  an 
English  language  translation  of  a  non- 
English  language  foreign  ap])lication  is 
not  UHiidred  except:  (1)  When  the 
a])|)hcation  is  involved  in  an 
interference  (siu;  §41.202  of  this  title)  or 
derivation  (see  part  42  of  this  title) 
))roceeding;  (2)  when  necessary  to 
overcome  the  date  of  a  reference  relied 
upon  by  the  examiner;  or  (3)  when 
sp(H:ifically  re(|uired  by  the  (examiner. 

Section  1.55(g)(4)  corresponds  to  the 
])rovisions  of  former  §  1 .55(a)(4)(ii). 
Section  1.55(g)(4)  provides  that  if  an 
Engli.sh  language  translation  of  a  non- 
English  language  foreign  application  is 
nupdred,  it  must  he  fihul  tog(!ther  with 
a  statement  that  the  translation  of  the 
c(!rtified  co])y  is  accurate. 

Section  1.55(h)  provides  that  the 
r(!(pdrement  in  §  1.55(c),  (f),  and  (g)  for 
a  certified  copy  of  the  fonngn 
application  to  he  filed  within  the  time 
limit  set  fortli  in  §  1.55(c),  (f),  and  (g) 
will  he  considered  .satisfied  if  the  Office 
r(;ceiv(!.s  a  coj)y  of  tlie  ])rioritv  document 
through  the  jn  iority  document  exchange 
])rogram  within  the  ])eriod  s])(!cified  in 
§  1.55(g)(1).  See  Changes  To  Implement 
Priority  Document  Exchange  Between 
Intellectaai  Property  Offices,  I'l  FR  l(i()4 
()an.  18.  2007).  Section  1.55(h) 
s))ecific.ally  jjrovicUis  that  this 
requirement  for  a  timely  filed  cintified 
copy  of  the  foreign  application  will  he 
considered  satisfied  if:  (1)  The  foreign 
ap|)hcation  was  filed  in  a  foreign 
intelhictual  jn’operty  office  j)articipating 
with  the  Office  in  a  bilateral  or 
multilateral  priority  document  exchange 
agreement  (particij)ating  foreign 
intellectual  property  office):  (2)  the 
claim  for  ])riority  is  ])r(!sented  in  an 
application  data  sluuit  (§  1.78(h)(8)), 
identifying  the  foreign  a|)])hcation  for 
which  priority  is  claimed,  hy  specifying 
the  a])])hcation  numher,  country  (or 
intellectual  pro])erty  authority),  day, 
month,  and  year  of  its  filing,  and 
including  the  information  necessary  for 
the  ])articipating  foreign  intellectual 
pro])erty  offic:e  to  provide  the  Office 
with  access  to  the  foreign  application; 
and  (3)  the  copy  of  the  foreign 
ap])hcation  is  receivtul  hy  the  Office 
from  the  participating  foreign 
intellectual  property  office,  or  a  certified 
coj)y  of  the  foreign  application  is  filed, 
within  the  pendency  of  the  a|)phcation 


and  before  the  patent  is  granted  (as  .set 
forth  in  §  1.55(g)(1)). 

Section  1.55  no  longer  re(]uires  that  a 
recjuest  that  the  Office  obtain  a  co))v  of 
the  foreign  ap|)hcation  he  made  within 
the  later  of  four  months  from  the  filing 
date  of  the  application  or  sixteen 
months  from  the  filing  date  of  the 
foreign  aj)plication  if  the  foreign 
application  was  filed  in  a  participating 
foreign  intidlectual  property  office.  'This 
is  because  the  Office  treats  a  priority 
claim  (presented  in  an  application  data 
sheet)  to  an  application  filed  in  a 
participating  foreign  intellectual 
prop(!rty  office  as  such  a  recpie.st,  and 
any  jirioritv  claim  must  he  filed  within 
the  later  of  four  months  from  the  filing 
date  of  the  application  filed  under  35 
IJ.S.C.  111(a)  or  sixteen  months  from  the 
filing  date  of  the  foreign  application 
(except  as  provided  in  §  1.55(e)). 

Section  1.55(h)  also  ])rovides  that  if 
the  foreign  application  was  not  filed  in 
a  partici])ating  foreign  intellectual 
property  office,  hut  a  copy  of  the  fonngn 
application  was  filed  in  an  ap])hcation 
suhsecpiently  fihul  in  a  ])articij)ating 
foreign  intellectual  property  office  that 
juninits  the  Office  to  obtain  such  a  copy, 
the  ai)phcant  must  also  file  a  nupie.st  in 
a  se])arate  document  that  the  Office 
obtain  a  copy  of  the  foreign  a])phcation 
from  the  participating  intellectual 
propcn  ty  office.  This  nupiest  must 
identify  the  ])artici])ating  intellectual 
])roperty  office  and  the  a])phcation 
numher  and  filing  date  of  the 
suhs(!(|uent  a|)phcation  in  which  a  copy 
of  the  foreign  application  was  filed,  and 
he  filed  within  the  later  of  sixteen 
months  from  the  filing  date  of  the  prior 
foreign  ajqdication  or  four  months  from 
the  actual  filing  date  of  an  apjrlication 
under  35  IJ.S.C.  111(a).  within  four 
months  from  the  lattu'  of  the  date?  of 
commencement  (§  1.491  (a))  or  the  date 
of  the  initial  submission  under  35 
IJ.S.C.  371  in  an  application  entering 
the  national  .stage  under  35  IJ.S.C.  371, 
or  with  a  ])etition  under  §  1.55(e). 
Applic.ants  can  use  Form  FTO/SB/38 
(Retpiest  to  Retriiwe  Electronic  Priority 
Apphcation(s))  to  file  such  a  request. 

The  Office  has  provided  information 
conc;erning  the  priority  document 
exchange  program  on  its  Intermit  Web 
site  (www.nsi)to.gov).  This  information 
includes  the  intellectual  property  offices 
that  participate  in  the  j)riority  document 
exchange  program,  as  well  as  the 
information  neces.sarv  for  each 
participating  foreign  intelhictual 
])roperty  office  to  provide  the  Office 
with  access  to  the  foreign  aj)])hcation. 

The  Office  api)reciate.s  that  an 
applicant  may  di.scover  that  the  Off  ice 
will  not  receive  a  copy  of  a  foreign 
application  through  the  priority 
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document  exchange  program  until  after 
the  expiration  of  the  time  frame 
s])ecified  in  S1..'j5(f).  In  this  situation, 
an  applicant  who  otherwise  meets  tlu; 
conditions  of  1..'ir)(h)  may  satisfy  the 
re(piirement  of  §  1.,').')(h)(3)  hy  filing  a 
certified  copy  of  the  foreign  application 
in  the  Office  within  the  |)endency  of  the 
application  and  hefore  the  patent  is 
grant(;d. 

Note  that  the  Office  cannot  obtain  a 
copy  of  a  design  ap])lication  to  which 
priority  is  claimed,  or  a  foreign 
application  to  which  priority  is  claimed 
in  a  design  application,  through  the 
j)riority  document  exchange  ])rogram.  In 
addition,  note  that  the  Office  can  obtain 
a  PfiT  application  to  which  priority  is 
claimed  through  the  priority  document 
exchange  j)rogram  for  PCT  applications 
filed  in  a  limited  number  of  PCT 
Receiving  Offices  (currentlv.  RO/DK 
(Denmark),  RO/FI  (Finland),  RO/111 
(International  Bureau),  and  RO/SE 
(Sweden)). 

Applicants  continue  to  hear  the 
ultimate  responsibility  for  ensuring  that 
the  |)riority  document  is  filed  by  the 
time  nujuired  under  §  l..').')(g)(l). 
Accordingly,  applicants  are  encouraged 
to  check  as  neces.sary  to  confirm  receipt 
by  the  Office  of  appropriate  documents. 
Priority  documents  retrieved  from  a 
j)articipating  foreign  intellectual 
property  office  will  hear  the  document 
descrij)tion;  “Priority  docannents 
electronically  retrieved  hy  IISPTO  from 
a  |)articij)ating  IP  Office.” 

S(!ction  l..').'j(i)  permits  an  a])])licant  to 
provide  an  “interim  copy”  of  the 
original  fonngn  aj)plication  from  the 
aj)])licant's  own  records  to  provide  for 
the  situation  in  which  the  a])])licant 
cannot  obtain  a  certified  co])y  of  the 
foreign  apjdication  within  the  time  limit 
set  forth  in  §  1.5.'5(f).  although  there  is  no 
recpiirement  that  an  applicant  he  unable 
to  obtain  a  certified  copy  of  the  foreign 
application  within  the  time  limit  set 
forth  in  §  1.5.5(f)  to  use  S  1.55(i).  Section 
1.55(i)  provides  that  the  recpiirement  in 
(5 1..55(f)  for  a  certified  cojiy  of  the 
foreign  ajijilication  to  he  filed  within  the 
time  limit  set  forth  in  §  1.55(f)  will  he 
considered  satisfied  if  the  apjilicant  files 
a  co|)y  of  the  original  foreign 
application  clearly  labeled  as  “Interim 
(ioj)V.”  including  the  sjiecificalion.  and 
anv  drawings  or  claims  upon  which  it 
is  based.  Section  1.55(i)  also  provides 
that  the  interim  co])v  of  the  foreign 
ajiplication  mu.st  he  filed  together  with 
a  separate  cover  sheet  identifying  the 
foreign  a])])lication  hy  specifying  the 
application  ninnher.  country  (or 
intellectual  jiroperty  authority),  day, 
month,  and  year  of  its  filing,  and  stating 
that  the  cojiy  filed  in  the  Office  is  a  true 
copy  of  the  original  application  as  filed 


in  the  foreign  country  (or  intellectual 
property  authority).  Section  1.5.5(i)  also 
provides  that  the  interim  copy  of  the 
foreign  application  and  cover  sheet 
must  he  filed  within  the  later  of  sixteen 
months  from  the  filing  date  of  the  prior 
foreign  application  or  four  months  from 
the  actual  filing  date  of  an  apjilication 
under  35  lI..S.(i.  H  I  (a),  or  with  a 
jietition  under  1.55(e).  Section  1.55(i) 
iinallv  jirovides  that  a  certified  copy  of 
the  foreign  a|)])Iication  ultimately  must 
he  filed  within  the  jieriod  specified  in 
§  1.55(g)(1).  Thus,  providing  an  interim 
copy  of  a  foreign  application  under 
§  1.55(i)  satisfies  the  recpiirement  for  a 
certified  cojiy  of  the  foreign  aiiplication 
to  he  filed  within  the  time  limit  .set  forth 
in  1.55(1),  hut  a  certified  co])v  of  the 
foreign  application  must  .still  he  filed 
hefore  a  patent  is  granted. 

Section  1..5.5(j)  })ertain.s  to 
applications  filed  on  or  after  March  1(>. 
2013,  that  claim  jniority  to  a  foreign 
apjilication  filed  jirior  to  March  10, 

2013.  Section  1..55(j)  provides  that  if  a 
nonprovisional  application  filed  on  or 
after  March  10.  2013,  claims  priority  to 
a  foreign  a])plication  filed  |)rior  to 
March  10,  2013.  and  also  contains,  or 
contained  at  any  time,  a  claim  to  a 
claimed  invention  that  has  an  effective 
filing  date  on  or  after  March  10.  2013. 
the  ajiplicant  must  provide  a  statement 
to  that  effect  within  the  later  of  four 
months  from  the  actual  filing  date  of  the 
nonjirovisional  ajiplication.  four  months 
from  the  date  of  entry  into  the  national 
stage  as  set  forth  in  §  1.401  in  an 
international  apjilication,  sixteen 
months  from  the  filing  date  of  the  prior- 
filed  foreign  ajijilication.  or  the  date  that 
a  first  claim  to  a  claimed  invention  that 
has  an  effective  filing  date  on  or  after 
March  l(i,  2013,  is  presented  in  the 
nonprovisional  application.  Section 
1.5.5(j)  further  jirovides  that  an  apjilicant 
is  not  recjuired  to  jirovide  such  a 
statement  if  the  ajijilicant  reasonably 
believes  on  the  basis  of  information 
already  known  to  the  individuals 
designated  in  §1.5(i(c)  that  the 
nonjirovisional  ajijilication  does  not, 
and  did  not  at  any  time,  contain  a  claim 
to  a  claimed  invention  that  has  an 
effective  filing  date  on  or  after  March 
10.  2013. 

This  information  is  needed  to  assist 
the  Office  in  determining  whether  the 
nonjirovisional  ajijilication  is  subject  to 
AIA  35  D.S.C.  102  and  103  or  jire-AlA 
35  l)..S.(:.  102  and  103.  If  the  Office 
must  determine  on  its  own  the  effective 
filing  date  of  every  claim  ever  jiresented 
in  a  nonjirovisional  ajij}lii:ation  filed  on 
or  after  March  10.  2013,  that  claims 
jiriority  to  or  the  benefit  of  a  foreign 
ajijilication  filed  prior  to  March  10. 
2013,  the  time  required  to  examine  an 


ajijilication  will  significantly  increase. 
This  in  turn  would  result  in  an 
inefficient  examination  jirocess  that 
leads  to  increased  examination  costs, 
higher  jiatent  jiendency.  and/or  reduced 
jiatent  (jnality.  The  ajijilicant.  on  the 
other  hand,  should  he  far  more  familiar 
with  the  contents  of  both  the  transition 
ajijilication  and  its  jiriority  or  benefit 
ajijilication(s)  than  the  examiner. 
Therefore,  the  Office  is  recjuiring  the 
ajijilicant,  who  is  in  the  best  jiosition  to 
know  the  effective  filing  date  of  each 
claimed  invention,  to  indicate  whether 
ajijilication  contains,  or  contained  at 
any  time,  a  claimed  invention  that  has 
an  effective  filing  date  on  or  after  March 
Ki.  2013. 

This  jirovision  is  tailored  to  the 
transition  to  35  IJ.S.O.  102  and  103 
under  the  AIA.  Fora  nonjirovisional 
ajijilication  filed  on  or  after  March  10, 
2013.  that  claims  jiriority  to  a  foreign 
ajijilication.  the  ajijilicant  would  not  he 
recjuired  to  jirovide  any  statement  if;  (1) 
The  nonjirovisional  ajijilication  claims 
only  subject  matter  disclosed  in  a 
foreign  ajijilication  filed  jirior  to  March 
1(),  2013;  or  (2)  the  nonjirovisional 
ajijilication  claims  only  jiriority  to  a 
foreign  ajijilication  filed  on  or  after 
March  10,  2013.  .Set:tion  1.55(j)  also 
does  not  retjuire  that  the  ajijilicant 
identify  how  many  or  which  claims  in 
the  nonjirovisional  ajijilication  have  an 
effective  filing  date  on  or  after  March 
10.  2013.  or  that  the  ajijilicant  identify 
the  subject  matter  in  the  nonjirovisional 
ajijilication  not  also  disclosed  in  the 
foreign  ajijilication.  .Section  1.55(j) 
retjuires  only  that  the  ajijilicant  state 
that  there  is  a  claim  in  the 
nonjirovisional  ajijilication  that  has  an 
effective  filing  date  on  or  after  March 
10,  2013. 

The  Office  may  issue  a  recjiiirement 
for  information  under  §  1.105  if  an 
ajijilicant  takes  conflicting  positions  on 
whether  an  ajijilication  contains,  or 
contained  at  any  time,  a  claim  to  a 
claimed  invention  having  an  effective 
filing  date  on  or  after  March  10.  2013. 
luir  examjile,  the  Office  may  require  the 
ajijilicant  to  identify  where  there  is 
written  descrijition  sujijiort  under  35 
IJ..S.C.  112(a)  in  the  jire-AlA  ajijilication 
for  each  claim  if  an  ajijilicant  jirovides 
the  statement  under  §  1.55(j)  hut  later 
argues  that  the  ajijilication  should  have 
been  examined  as  a  jire-AlA  ajijilication 
liecau.se  the  ajijilication  does  not 
actually  contain  a  claim  to  a  claimed 
invention  having  an  effective  filing  date 
on  or  after  March  10.  2013.  The  Olfice 
would  not  is.sue  a  recjuirement  for 
information  under  (^1.105  simjily 
hecau.se  of  a  disagreement  with  the 
ajijilicant ’s  statement  under  1.55(j)  or 
the  lack  of  such  a  statement. 
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•Soetion  1..55(k)  contains  the 
pr()visions  of'  former  § 

.Soclion  I  f,. '1(1)  j)rovi(l(:.s  that  the  time 
periods  set  forth  in  §  1.5. '5  „oi 

oxtendalile.  This  is  not  a  chanoe  from 
former  practice,  under  wliich  the  time 
periods  set  forth  in  S  1.55  are  not 
extendable.  This  provision  simply 
iivoids  the  need  to  .sejiaratelv  state  that 
<i  lime  jieriod  is  not  extendahle  with 
respect  to  each  time  period  set  forth  in 
Sl.55. 

As  it  is  now  more  than  a  decade  since 
the  inijilemeiitation  of  eiohteen-nionth 
imlilication  in  Novemher  of  2000.  and  as 
Ine  changes  in  this  final  ride  to  §  1  55 
do  not  ap,)ly  to  apjdications  filed  before 

Mard,  «2„,  a., 1, a  lang, 

^  1.05  it.self  that  certain  time  periods 
leiein  do  not  apply  to  an  aijplieation 

f  led  iimler  .85  U.S.C.  111(a)  before 
November  29,  2000.  or  to  an 

r I'ilfHf  under  85 
I  ..'i.l..  808  before  November  29  2000 
bas  been  deleted. 

Section  1.7?;  Section  1.71(g)(1)  is 
ainended  to  remove  reference  to  im'- 
AIA  8.5  I  J.S.C:.  108(c)(2)(C)  which 
provided  for  the  names  of  the  parties  to 
•I  joint  research  agreement  in  the 
application  for  jiatent  and  is  replaced  bv 
definition  of  am  ' 
researdi  agreeinent  ()RA)  as  .set  forth  in 

AIA  l'»''  l)oth  pre- 

AIA  and  AlA  apjilieations  and  patents 
.Ser/mn  ?.70;  Sections  1 .70(b)(5)  and 
h)(b  are  amended  for  consistency  with 
he  changes  to  and  reorganization' of 
1.55  and  1.78.  .See  di.scn.ssion  of 
1 .55  and  1.78. 

Section  ?. 77;  Section  1.77(b)  is 
amended  to  jnovide  for  any  statement 
regal  ding  prior  disclosures  by  the 

i"''it  inventor.  .Section  | 
1  •77(a)  sets  out  a  jireferred  arrangement  , 
or  a  patent  application,  and  §  1.77(b) 
sets  out  a  jireferred  arrangement  of  the  f 
sjiecification  of  a  jiatent  aiiplieation.  An  t 
ap])lic.ant  is  not  required  to  u.se  the 
format  specified  in  S  1 .77  or  identify  in  f 
fio  specification  any  jirior  di.sclosu'res  a 

•T  I?  '*  f'diit  inventor,  but  ^ 

Identifying  any  prior  disclosures  by  the  V 
inventor  or  a  joint  inventor  mav  save  '  n 
Hpp  icants  (and  the  Office)  the  'costs  n 
lelated  to  an  Office  action  and  reiily.  tl 

aiul  exiiedite  examination  of  the  '  si 

aiiplieation.  C 

^‘;f:lion  1.77(h)(2)  is  amended  to  'j 

delete  the  jiarenthetical  “(unle.ss  „ 

included  in  the  ajiplication  data  sheet)”  u 
loi  consistency  with  (j  1 .78(c)(5). 

Section  ?. 7/1;  Section  1.78  is  i 

reorganized  as  follows;  (1 )  §  1 .78(a)  I,', 

oontains  jirovisions  relating  to  claims  L 

uncler  85  U.S.C.  11 9(e)  for  the  ben 

^  1  7Hn  i'  Piovisional  application;  (2)  di 
^  1.78(b)  contains  jirovisions  relating  to  pr 
delayed  claims  under  85  U.S.C.  119(e)  th 
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fur  the  benefit  of  a  jirior-filed 
piovisional  application;  (8)  t?  l  78(c) 
contains  jirovisions  relating  to  claims 
'•"(ler  8.5  U.S.C.  120.  121.  or  805(c)  for 
the  benefit  oi  a  jirior-filed 
-  nonjirovisional  or  international 

ajijihcation;  (4)  Si. 78(d)  contains 
f»'7‘«'”»«ioliitiiig  to  (lelaveil  claims 
IIJi; 

till,  benefit  of  a  Jirior-h’led 
'  miiijirovisional  or  international 

1.78(e)  contains 
l»'"y>«'ons  relating  to  ajijjlications 

)  §  1.78(0  contains  jirovisions  relatin<> 
'"^PPlH-alions  or  jiatents  under 
leexamination  naming  different 
inventors  and  containing  jiatentablv 
indi.stinct  claims;  and  (7)  §  1.78(p)  ' 
provuhjs  that  the  time  jieriocis  set  forth 
>11^1.78  are  not  extendable.  In  addition 
as  It  IS  miw  more  than  a  de(;ade  since 
the  imjilementation  of  eighteen-month 
publication  in  November  of  2()0(),  and  as 
the  changes  in  this  final  rule  to  §  1.78 
do  mit  ajiply  to  applications  filed  Jn.fore 

1.78  that  certain  time  jieriods  therein 
do  not  ajijily  to  an  ajijilication  filed 

•'  "i'  vuMn 

4.1.  2()()0,  nr  to  an  international 
jijijihcation  filed  under  85  U.S.C  888 
fie  (ire  November  25).  2(){)().  has  hivn 
deleted. 

Section  1.78(a)  addre,s.ses  claims 

under  .85  U.S.C.  119(e)  for  the  henefit  of 

uuire  Jirior-filed  jirovisional 
ajiiih(;ation.s.  .Section  1 .78(a)  contains 
h(i  provisions  of  lornier  S  1.78(a)(4)  and 
(<i)(.))  excej)  as  otherwi.se  di.scus.sed  in 
tins  final  rule. 

Cnder  .85  U.S.C.  119(e)(1).  a 
Jirovisional  ajijilication  must  disclose 
the  invention  claimed  in  at  least  one 
(  laiin  of  the  later-filed  ajijilic.ation  in  the 
iiianner  provided  by  85  U.S.C.  1 1 2(a) 
(ex(:ejit  for  the  requirement  to  disclose 
tlie  best  mode)  for  the  later-filed 
cijijihcalion  to  receive  the  benefit  of  the 
filing  date  of  the  jirovisional  ajiplication 

A//g  LL.C.  V.  Vermeer  Mh  Co..  298 
F..1d  125)0,  125)4  (Fed.  Cir.  2002)  (for  a 
nonjirovisional  ajijilication  to  actually 
ninnive  the  henefit  of  the  filing  date  of 
tlie  jiiovisional  ajijilication.  “the  I 

spncification  of  the  provisional  I 

l|ipjilication|  must  ‘contain  a  written  | 

descrijition  of  the  invention  and  the  i 
manner  and  Jirocess  of  making  and 

in  “'“l,  full,  I 

ex<i(.t  terms,  85  U.S.C.  112  ‘j|  i  to 
mialile  an  ordinarily  skilled  artisan  to  , 
piactice  the  invention  claimed  in  the  1 
iKinjirovisional  ajijilication").  .Section  „ 

1.78(a),  however,  does  not  reejuire  (as  ii 

(iid  formers  1.78(a)(4))  that  the 

provisional  ajijilication  must  di.sc.lose  tl 

the  invention  claimed  in  at  least  one  a 


■Jiiiiu  of  tl.,.  I„l„r-fil,.,l  i,|,|,li,,„i„„  i„  ||„, 
inanner  provided  hy  85  U.S.C.  112(a) 
ex(:ept  for  the  reejuirement  to  disclo.se 
ffie  be.st  mode)  hecanse  §  1.78  jiertains 

n  prior-filed 

apj)li(;ation.  The  AIA  draws  a 
(  i.stinction  between  being  entitled  to  the 

innefit  of  a  priur-filed  application  Hnd 

Ixmig  entitled  to  claim  the  benefit  of  a 
Jiiioi-filed  ajijilication.  .See  157  Cone 

Roc.  .S187()  (2011)  (explaining  the 

distinction  hetween  heing  entitled  to 

o’  to  f  untitled  only 

"  r  w  A  Pnrjio.ses 

Ih  r  ¥■■  Neverthele.ss. 

u.  jnior-filed  ajijilication  must  di.sclo.se 

85  r/s'r  provided  by 

8.1  U.S.C.  112(a)  (exc.ept  for  the 

requirement  to  disclose  the  best  mode) 
fj”’,  Y  ajijilication  to  recei ve 

f  «  nefit  of  the  filing  date  of  the  jirior- 
iiJed  apjilication  under  85  U.S  C  1  Intel 

rs  ;;r:^ri  ll..sc  i2())asto.suchinventiom 
fn  con  hast,  the  jirior-filed  ajijili(;ation 
imist  descrihe  the  suhject  matter  for  the 
la  (ir-filed  ajijilication  to  be  considered 
ettectively  filed  under  AIA  85  U  .S  C 

mi  the  filing  date  of  the  Jirior- 
iled  ajijilication  with  resjiect  to  that 
.subject  matter. 

Section  1.78(a)(1)  jirovide.s  that  a 
nonjirovisicmal  ajijilication  (other  than  a 
(le.sign  ajijilication)  or  international 
ajijilKiation  designating  the  United 
State.s  of  America  must  be  filed  not  later 
than  Welve  months  after  the  date  on 

file!!' !  *1?  P, uj)jili(;ation  was 
fifc.d,  oi  that  the  nonjirovisional 

apj)li(;ation  or  international  ajijilication 
(fesignating  the  United  States  of 
America  be  entitled  to  claim  the  benefit 
under  85  U.S.C.  120.  121.  or  .885(c)  of 
an  ajijilication  that  was  filed  not  later 
tfian  twedve  months  after  the  date  on 

which  the  provisional  ajijili(:ation  was 

led.  Section  1.78(a)(1)  also  jirovides 

"tV  Pm'iuff  i.s  suhject 

to  8.)  U..S.C.  21(h)  (and  (j  1.7(a)).  As 
(li.s(;u.s.sed  jireviously.  85  U.S.C.  21  (hi 
(and  1.7(a))  jirovide  that  when  the  day, 
or  theJast  day,  for  taking  any  action 

wifiVin  ajijilication 

u  thin  twelve  months  of  the  date  on 

jvhich  the  Jirovisional  ajijilication  was 
tiied)  or  paying  any  fee  in  the  Office 
al  s  on  Saturday.  Siindav.  ora  Federal 
holiday  within  the  Di.strict  of  Cohnnhia 

ho  action  may  be  taken,  or  fee  jiaid.  on  ’ 

the  next  succeeding  .secular  or  husiness 

Section  1.78(a)(2)  jirovides  that  each 
Jirior-liled  jirovisional  ajijilication  must 
name  the  inventor  or  a  joint  inventor 

namncl.uthehiter-fihidajiji^ 

llic  inventor  or  a  joint  inventor 
Section  1.78(a)(2)  and  (c)(2)  require 
the  reference  to  each  jirior-filed 
ajiplication  to  be  included  in  an 
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application  data  sheet.  .See  (Jluingt^s  To 
Iniplonwni  the  Inventor's  Ooth  or 
Declaration  Provisions  oj  the  Leahv- 
Sinith  America  Invents  Act.  77  FK  at 
48820. 

.Section  1.78(a)(())  re(]nires  lliat  if  a 
nonjjrovisional  application  lihuf  on  or 
after  Marcli  10.  201.3.  claims  the  benefit 
of  the  filing  date  of  a  provisit)nal 
a])|)iication  hied  ])rior  to  Marcli  10. 

2013.  and  also  contains,  or  contained  at 
any  time,  a  claim  to  a  claimed  invention 
that  has  an  effective  filing  date  on  or 
after  March  10.  2013,  the  ajiplicant  must 
provide  a  statement  to  that  effect  within 
the  later  of  four  months  from  the  actual 
filing  date  of  the  nonprovisional 
application,  four  months  from  the  date 
of  entry  into  the  national  stage  as  set 
forth  in  §  1.491  in  an  international 
application,  sixteen  months  from  the 
filing  date  of  the  prior-filed  provisional 
application,  or  the  date  that  a  fir.st  claim 
to  a  claimed  invention  that  has  an 
effective  filing  date  on  or  after  March 
It),  2013.  is  presented  in  the 
nonjirovisional  ajiplication.  Section 
1.78(a)(0)  further  jirovides  that  an 
ajiplicant  is  not  recpiired  to  jirovide 
such  a  statement  if  the  applicant 
reasonably  heliiwes  on  the  basis  of 
information  already  known  to  the 
individuals  designated  in  l.-lOlc)  that 
the  nonprovisional  a|)|)lication  does  not. 
and  did  not  at  any  time,  contain  a  claim 
to  a  claimed  invention  that  has  an 
effective  filing  date  on  or  after  March 
10.  2013. 

This  information  is  muuUul  to  assist 
the  Office  in  determining  whether  the 
nonprovisional  application  is  subject  to 
AlA  3.')  U.S.C.  102  and  103  or  pre-AlA 
3.')  ll.S.O.  102  and  103.  As  discn.ssed 
previously,  if  the  Office  must  determine 
on  its  own  the  effective  filing  date  of 
evmy  claim  evtir  ))resenled  in  a 
nonprovisional  application  filed  on  or 
after  Man:h  10.  2013.  that  claims 
priority  to  or  the  benefit  of  a  ))rovisional 
ap])lication  filed  prior  to  March  10. 
2013.  the  time  reqinred  to  examine  an 
aj)j)lication  will  significantly  increa.se. 
This  in  turn  would  result  in  an 
inefficicmt  examination  j)roce.ss  that 
leads  to  increased  examination  costs, 
higher  patent  pendency,  and/or  reduced 
|)atenl  (luality.  The  applicant,  on  the 
other  hand,  should  he  far  more  familiar 
with  the  contents  of  both  the  transition 
ap|)lication  and  its  prioritv  or  benefit 
application(s)  than  tin;  examiner. 
Therefore,  the  Office  is  reciiiiring  the 
ai)j)licant.  who  is  in  the  best  position  to 
know  the  effective  filing  date  of  each 
claimed  invention,  to  indicate  whether 
ap])iication  contains,  or  contained  at 
any  time,  a  claim  to  a  claimed  invention 
that  has  an  effective  filing  date  on  or 
aft(;r  March  l(i,  2013. 


This  j)rovision  is  tailor(;d  to  the 
transition  to  3.'j  l)..S.(;.  102  and  103 
under  the  AlA.  riins,  for  a 
non})rovisional  application  filetl  on  or 
after  March  10,  2013,  that  claims  the; 
benefit  of  the  filing  date  of  a  provisional 
a])plication,  the  applicant  would  not  he 
r(;(|uir(;d  to  |)rovide  any  .statenK;nt  if:  (1) 
The  nonprovisional  ai)i)lic:ation 
(liscloses  only  subject  matter  also 
di.sclo.sed  in  a  provisional  a|)|)lication 
filed  |)rior  to  March  10,  2013;  or  (2)  tlu; 
noni)rovisional  application  claims  only 
the  hen(;fit  of  the  filing  date  of  a 
j)rovisional  application  fil(;d  on  or  after 
March  Ki,  2013.  .Section  1.78(a)(0)  also 
does  not  recpiire  that  the  aj)|)licant 
identify  how  many  or  which  claims  in 
the  nonprovisional  application  have  an 
effec:tive  filing  date  on  or  afti;r  March 
10,  2013,  or  that  the  ap])licant  identify 
the  subject  matter  in  the  non])rovisional 
application  not  akso  disclosed  in  the 
|)rovi.sional  a])])lication.  Section 

I. 78(a)(0)  r(;(juires  onlv  that  the 
applicant  .state  that  th(;re  is  a  claim  in 
the  nonprovisional  a]j])lic;ation  that  has 
an  effective  fifing  date  on  or  after  March 
10,  2013. 

The  Office  may  i.ssiie  a  re(iuirem(;nt 
for  information  under  ^  1.1 0-l  if  an 
applicant  takes  conflicting  ])ositions  on 
wh(;ther  an  application  contains,  or 
contain(;d  at  any  time,  a  claim  to  a 
claimed  invention  having  an  effective 
filing  date  on  or  after  March  Ki.  2013. 

For  exam|)le,  the  Office  may  reejuin;  the 
ajjplicant  to  iilentifv  wh(;re  there  is 
written  descri])tion  su|)j)ort  under  3.') 

II. S.O.  112(a)  in  the  ])re-AIA  a|)plication 
for  (;ach  claim  to  a  i;laimed  invention  if 
an  aj)j)licant  provides  the  statement 
under  ^  1.78(a)(0).  hut  later  argues  that 
the  apj)lication  should  have  been 
examined  as  a  ])re-AIA  ai)])lication 
h(;cau.se  the  a])plication  does  not 
actually  contain  a  claim  to  a  claimed 
invention  having  an  effective  filing  date 
on  or  after  March  10.  2013. 

Section  1.78(h)  contains  ])rovisions 
relating  to  delaved  claims  under  3.'j 
ll.S.O.  119(e)  for  the  benefit  of  iirior- 
filed  provisional  ap])lication.s.  Section 
1.78(h)  contains  the  ])rovisions  of  former 
S  1.78(a)(0). 

Section  1.78(c)  contains  provisions 
r(;lating  to  claims  under  3.'>  U.S.O.  120. 
121,  or  30.'j(c)  for  the  l)eni;fit  of  a  prior- 
filed  nonprovisional  or  international 
apj)fication  designating  tlu;  l]nit(;d 
States  of  America.  Section  1.78(c)(1) 
provides  that  each  ])rior-iil(;d 
application  must  name  the  inventor  or 
a  joint  inventor  nanu;d  in  the  later-filed 
application  as  the  inventor  or  a  joint 
inventor.  In  addition,  (;ach  prior-filed 
application  must  either  he:  (1)  An 
international  a])plication  entitled  to  a 
filing  date  in  accordance  with  PCT 


Article  11  and  designating  the  l]nit(;d 
States  of  Am(;rica;  or  (2)  a 
nonprovisional  apjilication  under  3.'j 
IJ..S.(^  111(a)  that  is  (;ntitl(;d  to  a  filing 
date;  as  s(;t  forth  in  §  1..'>3(1))  or  §  l..'i3(d) 
for  which  the  basic  filing  fee  .set  forth  in 

l.K)  has  h(;en  paid  within  the 
])(;nd(;ncy  of  the  a])plication  (provisions 
from  former  1 .78(a)(l )). 

Section  1.78(c)  do(;s  not  contain  a 
provision  (as  did  former  S  1.78(a)(1)) 
that  the  prior-fil(;d  a])plication  disclose 
the  invention  clainu;d  in  at  lea.st  one 
claim  of  the  later-fil(;d  a])j)lication  in  the 
manner  providi;d  by  35  II.S.CI.  112(a). 

For  a  later-filed  a])])lication  to  r(;c(;ive 
the  benefit  of  the  filing  date  of  a  prior- 
filed  application,  35  l)..S.C.  120  reciuires 
that  the  prior-filed  ap])lication  tlisclose 
the  invention  clainu;d  in  at  h;ast  one 
claim  of  the  later-filed  application  in  the 
manner  provided  by  35  IJ.S.C.  112(a) 
(excej)t  for  the  reejuirement  to  disclo.se 
the  he.st  mode).  As  discn.ssed 
previously.  ^  1.78  pertains  to  claims  to 
the  benefit  of  a  prior-filed  a])i)lication, 
and  the  AIA  draws  a  distinction 
lM;tW(;en  h(;ing  entitl(;d  to  the  benefit  of 
a  ])rior-filed  application  and  being 
entitled  to  claim  tlu;  h(;nefit  of  a  ])rior- 
filed  ai)i)lication. 

Section  1.78(c)(2)  is  amended  to 
clarify  that  identifying  the  r(;lation.ship 
of  the  ai)j)lications  nu;ans  identifying 
whether  tlu;  later-filed  a])plic:ation  is  a 
continuation,  divisional,  or 
continuation-in-];art  of  the  prior-filed 
non])rovisional  application  or 
international  application.  See  M PEP 
.section  201.11. 

S(;ction  1.78(c)(3)  through  (5)  contain 
the  provisions  of  former  ^  1.78(a)(2). 
Section  1.78(c)(5)  also  provides  that 
cross-references  to  a])j)lications  for 
whit:h  a  benefit  is  not  claimed  must  not 
lx;  included  in  an  a];plication  data  sheet 
(§  1.7(j(h)(5)).  Including  cross-references 
to  a))plications  for  which  a  benefit  is  not 
claimed  in  the  apjjlication  data  sheet 
may  lead  the  Office  to  inadvertently 
•schedide  the  ajjplication  for  publication 
under  35  IJ.S.C.  122(h)  and  §1.211  et 
seq.  on  the  basis  of  the  cro.ss-refenaiced 
a])'plications  having  the  earliest  filing 
date. 

Section  1.78(c)(())  retjuires  that  if  a 
non])rovisional  apj)lication  filed  on  or 
after  March  18,  2013.  claims  the  benefit 
of  the  filing  date  of  a  nonjirovisional 
a])])llcation  or  an  international 
a|)|)lication  designating  the  United 
States  of  Anu;rica  filed  jirior  to  March 
10,  2013,  and  also  contains,  or 
contain(;d  at  any  time,  a  claim  to  a 
claimed  invention  that  has  an  effective 
filing  date  on  or  after  March  10,  2013, 
the  ajijilicant  must  jirovide  a  statement 
to  that  effect  within  the  later  of  four 
months  from  the  actual  filing  date  of  the 
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l„terdne,la,Mdien.Ua,l,n,rnu,n,h^^  Idl-V 

tho  clato  ot  onlry  into  iho  This 

application,  sixtoon  '"‘I”; undo.- 
filing  data  ol  tho  piioi-ti  u  <11  j  .  j  nonpr 
or  ,ho  data  that  a  hrst  h  ^  f 

invantion  that  has  an  hanaf 

data  on  or  attar  nlic  ition  nonjii 

prosantad  in  tha  latar-  dad  ppon 

Saction  1 .78(c)lh)  Inrthar  pnn '  ; "  *  J  ,ho  IJ 
an  applic.ant  is  not  raepnrad  to  pun  ■  _ 

such  a  statainant  it  tha  .  pn,vi 

o,lai.ns  tha  hanafit  of  a  nonprcivisu  <d 

Hoation  in  which  a  onlv 

m .5511).  ^  1  ■78hO(P).  ^  1  that 

tha  application  contains,  or  '  l,r  ia 

anv  tiina.  a  claim  to  a  clannad  invention  ^ 

that  has  an  affac:tiva  tihng  data  on  . 
aftar  March  Ih,  20i;i.  has  baan  filed  las 
an  aiiplication  that  contains,  or  , 

containad  at  any  tdiii'- non 
rafaranca  undar  '.If.  U.S.C.  120, 1  ^ 

:ir,5lc,)  to  any  P^teait  or  an  tha 

that  is  snhjact  to  AlA  da  -  atti 

lO'l  is  itsalf  siihjact  to  AlA  da  D.S.C.. 
and  1  t);i).  Saction  1 .78(c)l(d  also  iurthei 
provides  that  an  apidii'.ant  is  not 
Ivcuiirad  to  provida  such  a  statainant  ^ 
tha  applicant  raasonahly  hahavas  on  t  u, 
basis  of  information  alraac  y  *  ap 

tha  individuals  dasignatad  m  ^1  .ahUd 

that  tha  latar  filad  ;  ap 

and  did  not  at  any  tuna,  contain  a  c.laii 
to  a  claimad  invantion  that  has  mi 
offactiva  filing  data  on  or  altar  Man.h 
1(h'2()i:i.  ,  ,  1- 

'I'his  information  is  naadad  to  assist  ,,, 
tha  Office  in  datannining  whathar  the  tl 
no.iprovisional  application  is  to  a 

MA  '18  U.S.C.  102  and  10.1  or  iire-A  A  d 
T,  iJ  S  C.  102  and  10:i.  As  discu.ssad 
proviouslv,  if  the  Office  niust  ^  f 

l,n  its  own  tha  affective  filing  date  of  i, 
avarv  claim  aver  prasantad  in  a  \ 

nonprovisional  application  dad  on  Ol  c 

after  March  10, '20i:i.  that  claims  ( 

prioritv  to  or  tha  hanatit  ot  a 

;uiiiprovisionalap))lic:ationormi 

international  application  aU  g 

the  Ihiitad  States  of  America  filed  prio 
to  March  10.  20i:i.  tha  tuna  raquin.d  to 
axamina  an  application  will 
significaiitlv  inc;raasa.  Ihis  in  tuin 
would  result  in  an  inalficiant 
oxamination  iirocass  that 
iucraasad  axaniination  costs 
patent  pandancy.  and/or  raducad  patent 

I  aiiil.'shiiultl  1)0  far  looro  lainiliai  uilli 
,l,eoonlonfsofl.<)tlill'olrans)ni)" 

apnlioalioil  ami  its  priority  or  bonof.l 
„  , plioationfs)  lliati  llio  oxam.nor 

■rhoroloro.  Ilia  OHioo  is  rocpiirms  I  “• 

a,pi;oa,,l.«l,oisinOu,l.oslpos.lKm^ 

klil.w  Iho  offoolivo  filiirg  ilalo  "  ' 

olaimo.1  invention,  lo  "’‘'''■''I  '  , 

apiilication  contains,  or  contained  c 
any  time,  a  claim  to  a  claimad  invention 


,|,„,l,as  an  offoolivo  tiling  ilato  on  or  olgno 

after  March  10.  '201  -J;  .  p  1.7»(a 

I'ppli'oai'ion  llloil  on  or  I'rovij 

„|,„;Maroh1(i.20i:!.lhalolannslho  loap, 

hanafit  of  the  tiling  data  Ota 

nonprovisional  application  or  an 

inleritaliriiiill  iipl'liral'oi' < 

the  IJnitad  States  ot  Aim.in  a.  the 

ap,ihc:antwouhlnotharacpiirad^ 

jirovida  any  stataim.nt  if.  (  )  ,j 

noipirovisional  '  ^^p  (add 

onlv  snhjact  matter  also  d  sc.losed  u 
prior-filad  nonprovisumal  appheatioi  ■ 

intarnational  applU-ation  ^  ' '  Si 

the  United  States  of  Amanca  filed  pno. 
to  March  10,  201.1'.  oi  (2)  the  n-m 

nonprovisional  applic.ation  c  mms  on  y 
the  hanafit  of  tha  tiling  (lata  of  a  1 

nonprovisional  application  Ol  a  j, 

international  applhiation  or  b!ia 

Ihe  I  Inilecl  .SliHes  of  Amom.i  „|f, 

after  March  10,  2013.  Saction  1 .7Hle)l0)  ^ 

^  also  does  not  rcupiira  that ap, 
'  identify  how  many  or  which  (.lainis  ^  hi 

tha  laUir-filad  nonprovisumal 

aiiplication  have  an  allactiva  ‘  '  ..p 

nil  or  after  March  1 0,  201 3.  or  that  the 
applicant  identify  tha  suh)act  matter  in  A 
the  latar-filad  nonprovisional 
'■  aiiplication  not  also  disclo-sad  in  the 

nr'lor-filad  nonprovisional  application 

1„.  inmneiliomil  eppltamon  , 

Iho  lloilell  Sillies  ol  Amori.a  Sol.lion  1^ 
1  78lc)(0)  racpiiras  only  that  tlia 

1  ipplieanlslalolhalll.oreisaelo.in.n 

!  tho  latar-filad  nonprovisional 

to  applioalion  llial  has  i"'  ^‘'“'1’  j 

\  (lata  on  or  altar  March  to.  201.1. 

Tha  Office  may  issue  a  nupiiranu.i  1 

ilia  for  information  undar  1  10.8  \  i 

applicant  takas  conflicting  positions  on 
wllathar  a  nonprovisional  applu.atio 

or  oclntains.circcmtainadatanytima.a  > 

claim  to  a  claimad  invantion 
offactiva  filing  data  on  cir  ‘‘ft«^an.h 
10  2013.  For  axainpla.  tha  Othci.  ma\ 

g  the  appli('.ant  to  identify  whiira 

rior  there  is  written  dasc.riptum 
:1  to  undar  3.8  U.S.C.  1 1 2la  ni  the  P  ‘  ^  ^ 
application  for  each  claim  to 
iiiontion  if  an  appU‘:a>d  h-s  ^ 

statainant  undar  §  1.78(cKd)  )»•<  ater 
•iruuas  that  tha  application  shoulcl  have 
r  i)(uin  axaminad  as  a  pra-AlA  application 

Tit  would  not  issue  a  raciuiramaiit  tor 

infcmiiation  undar  ^1.108  simp 

1,0  hacausa  of  a  disagraainaii  with  tlm 

ion  to  applicant's  statainant  undar  ^1 .78U.)( 

1  -  i1i<v  lock  of  siudi  a  statainant. 

“iher  sleli'on  1 i  imlahis  pi  i.visiuns 
I  '  ♦  rolotiiia  to  dalavad  claims  undar  38 

.enlion  U  S.C.  120, 121.  m  20h(e)  fmlhehenehl 


of  prior-filad 

intarnational  applications.  S(.(.tioi 
1.78(d)  contains  tha  provisions  o 
former  §  1.78(a)(3). 

Saction  1.78(a)  contains  tlK, 

provisions  of  former  1.78(h)  p(j|taining 
to  applications  containing  “contlu.ting 

(  lailils.  SiK'.tion  1.78(11).  lunvinmr,  uses 

tha  term  -patantahly  indistinct  rathai 
than  “conflicting"  for  chinty  as 
“coiinictiiig”  is  not  otherwise  aniplo\(.d 

Devotion  mg-  2^ 

FR  at  88070.  88071-72.  and  88000 
adding  new  §42.401,  which  includes  ^ 
dafining  same  or 

•,s  maaniiu’  patantably  mdistiiu.t). 

.Section  1.78(f)  addresses  applications 
or  patents  undar  raaxamination  tha 
name  different  inventors  and  contain 

patantahlv  indistinct  claims.  1  he 

provJsicins  are  similar  to  the  provisions 
of  former  §  1 .78(c),  hut  tha  language  ha. 
bean  amaiidad  to  refer  to  "on  its 
offactiva  filing  data  (as  datniad  in 

§  100)  cir  cm  its  (lata  (,f  invention,  as 

apphcahla"  in  place  of  “at  the  time  ha 

Uhor  invantion  was  made  to  prin'ii  e 
(>  for  both  AlA 

••first  inventor  to  file  ' 

,  AlA  applications.  .Section  1 .78(1) 
likawisa  uses  tha  term  “pataiitahh 
indistinct"  rather  than  “conlhctmg  toi 

‘'^‘sai-t'ion  1 .78(g)  provides  that  the  tuna 
^  periods  sat  forth  in  §  1 .78  are  not 

^’^!s’(*(.lVon^  .»4;  Section  1.84(a)  is 
amaiidad  to  aliminata  tha  provisions 
porlaining  to  statutory  invaiitKin 

registrations.  Sea  discnssion  ol  tlu. 

t  provisions  of  §§  U203  ' 

.Sect Jon  i .  1 03 ••  Section  1 . 1 03lg)  is 
raniovad  to  aliniinata  the  provisions 

i:,, 

‘  v  amiimleil  U.  in, ,1ml.)  Ilm  |)rovi!mn)s  hal 
'  .  oartaiii  to  commonly  owned  or  )omt 

«)h  agriH), )..))..  )ail)i.-t  f"(, . 

,  A  ai,l)lU)alions  ami  palimls  imlilf  ;'  > '''■' 

1  88  U  S  C  102  and  103.  Spa(.ifi(-nll>  . 

'll',  Vl  .1  lulclH)  i,n|>li>n)i)i;!s  ">'■  I’C’;';  sT 

of  38  U  S.C.  102(1))(2)(C.)  and  38  U  S  C. 

;  1  )2(c  in  the  AlA.  'rhus.  §  1.104(c)l4)  is 

'’gum  , 

ll,alar.)Snl)i.)<)lli)AIA3r,ll.S.C,.102 

‘“'i  ’’".SVi lion  1  .lU4|t)(4)(i|  proviilDS  Ihal 

(A  ■  snl,i.)il  mallai  "'I’ia'  ""“fy's  j; 

(iiialifv  as  prior  art  undar  AlA  3.i  U.^’•  ■ 
102(aj(2)  and  a  claimed  invaii  ion  ud 

ions  provides  a  statainant  to  the  (.ilei.t  tha 
15  the  suhjact  matter  and  . 

Lafit  invantion.  not  latar  than  tha  atlactnc 
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filing  (late  of  the  claimed  invention. 

\v(!r(;  owiuul  by  the  same  pinson  or 
subject  to  an  obligation  of  assignment  to 
the  same  |mrson. 

Section  l.l()4(c)(4)(ii)  addn^.sses  joint 
r(!.searcb  agriumients  and  provides  that 
subject  mattcir  which  would  othcirwise 
(|nalifv  as  prior  art  under  AlA  3.'j  U..S.C]. 
l()2(a){2)  and  a  claiiiKul  invention  will 
1m;  lr(;at(;d  as  commonlv  own(;d  for 
l)ur|)o.s(;s  of  AlA  3.'j  102(b)(2)((3 

on  the  basis  of  a  joint  res(;arch 
agr(;ement  und(;r  AlA  3.1  l)..S.{',.  l()2(c) 
if:  (1)  The  ap|)licant  or  patent  owner 
provid(;.s  a  .statement  to  the  effect  that 
the  suhj(;ct  matter  was  develo|)(;d  and 
the  clainK;d  invention  was  made  by  or 
on  behalf  of  one  or  mon;  parties  to  a 
joint  res(;arch  agr(;ement.  within  the 
m(;aning  of  35  U.S.C.  lOOfh)  and 
§  l.ttfe).  that  was  in  effect  on  or  before 
the  effective  filing  date  of  the  claimed 
inv(;ntion.  and  the  claimed  invention 
was  made  as  a  ri;sult  of  activiti(;s 
nnd(;rtaken  within  the  scoj)e  of  the  joint 
resi;arch  agr(;ement:  and  (2)  the 
ap])lication  for  patent  for  the  clainu;d 
inv(;ntion  di.sclos(;s  or  is  amend(;d  to 
di.sclo.se  the  nami;s  of  the  parti(;.s  to  the; 
joint  r(;.s(;arcli  agr(;(anent. 

.Section  l.l()4(c)(5)  is  amended  to 
include  the  provisions  that  ])ertain  to 
commonly  owned  or  joint  r(;s(;arcli 
agr(;(;ment  snhj(;ct  matter  for 
ap|)lications  and  patents  suhjc’ct  to  35 
iLs.d.  102  and  103  in  eff(;ct  prior  to  the 
(;ffective  date  of  section  3  of  the  AlA. 
Thus.  §  1.104(c)(5)  is  applicable  to 
applications  and  patents  that  are  suhj(;ct 
to  35  IJ.iS.d.  102  and  103  in  (;ffect  |)rior 
to  March  10.  2013. 

.S(;ction  1 .104(c)(5)(i)  ])rovide.s  that 
suhj(;ct  matl(;r  which  cpialifies  as  ])rior 
art  under  35  l)..S.('..  102(e),  (f).  or  (g)  in 
effect  prior  to  March  10.  2013,  and  a 
claim(;d  invention  in  an  ajjplication 
filed  on  or  after  Novemher  20,  1000.  or 
any  jiatent  issuing  ther{;on.  in  an 
application  fih;d  h(;fore  Novemher  20, 
IttOO.  hut  jjending  on  Ifeccanher  10. 
2004.  or  any  patent  issuing  thereon,  or 
in  any  patent  granted  on  or  after 
D(;cemher  10,  2004,  will  he  lr(;at(;d  as 
commonly  owned  for  purposes  of  35 
lJ..S.(k  103(c)  in  effect  prior  to  March  10. 
2013,  if  the  applicant  or  patent  owner 
provid(;.s  a  statement  to  tlie  effect  that 
the  .suhj(;ct  matter  and  the  claimed 
inv(;ntion.  at  the  time  the  claimed 
inv(;ntion  was  made,  were  owned  by  the 
.same  person  or  suhj(;ct  to  an  obligation 
of  assignment  to  the  same  ])er.son. 

.S(;ction  1 .104(c)(5)(ii)  atldresses  joint 
research  agr(;ements  and  provides  that 
subject  matt(;r  which  (pjaiifi(;s  as  |)rior 
art  undi;r  35  lJ..S.(i.  102(e),  (f).  or  (g)  in 
effect  prior  to  March  10,  2013,  and  a 
claimed  invention  in  an  aj)plication 
pending  on  or  after  Deccnnher  10.  2004, 


or  in  any  ])atenl  granted  on  or  after 
D(;c(;mh(;r  10.  2004.  will  hi;  tr(;ated  as 
commonlv  own(;d  for  pm  |)os(;.s  of  35 
ll.S.d.  103(c)  in  effect  ])rior  to  March  10. 
2013.  on  the  basis  of  a  joint  r(;s(;arch 
agr(;(;ment  under  35  l]..S.(l.  103(c)(2)  in 
effect  i)rior  to  March  10,  2013,  if:  (1)  'Die 
a|)plicant  or  pat(;nt  own(;r  |)rovid(;s  a 
statement  to  the  effect  that  the  suhj(;ct 
matter  and  the  claimed  invention  wi;re 
made  by  or  on  Imhalf  of  the  ])arti(;s  to 
a  joint  research  agr(;(;ment.  within  tin; 
nu;aning  of  35  100(h)  and 

^  1 .0((;),  which  was  in  effect  on  or  before 
the  date  the  clainu;d  invention  was 
made,  and  that  the  claimed  invention 
was  made  as  a  result  of  activities 
undertaken  within  the  scope  of  the  joint 
rt;search  agr(;ement:  and  (2)  the 
application  for  jjatent  for  the  claimed 
invention  disclos(;.s  or  is  amended  to 
di.sclos(;  the  nanu;.s  of  the  ])arti(;s  to  the 
joint  res(;arch  agr(;ement.  .S(;ctions 
1.104(c)(4)(ii)  and  1 .104(c)(5)(ii)  make 
reference  to  the  definition  of  joint 
r(;search  agreement  contained  in  35 
U..S.C.  100(h)  and  S  l.!)(e).  'I'he  AlA  did 
not  change  the  definition  of  a  joint 
research  agr(;ement,  hut  merely  moved 
the  definition  from  35  l)..S.C.  l()3(c)(3) 
to  35  II..S.C;.  100(h).  Thus,  the  Office  is 
ref(;rencing  the  def  inition  of  joint 
re.search  agreement  in  35  IJ..S.0.  100(h) 
in  4}  1 .104(c)(4)(ii)  and  (c)(5)(ii)  for 
simplicitv. 

.S(;ction  1.104(c)(())  is  added  to  clarify 
that  j)atents  i.ssued  ])rior  to  D(;c(;mh(;r 
10,  2004.  from  applications  filed  ])rior  to 
Novemher  20,  l‘)00.  are  subject  to  35 
l)..S.C].  103(c)  in  effect  on  Novemh(;r  28. 
loot).  Sm  MPEP  S  700.02(1). 

The  provisions  of  former  §  1.104(c)(5) 
pertain  to  .statutory  invention 
r(;gistrations  and  are  thus  removed.  .See 
discu.ssion  of  the  ])rovisions  of  §§  1.203 
through  1.207. 

Section  l.JOf):  S(;ction  1.100  is  added 
to  specify  the  effective  filing  date  of  a 
claimed  invention  under  the  AlA. 
Section  1.100(a)  provides  that  the 
effective  filing  dale  of  a  claimed 
invention  in  a  patent  or  an  ap])licalion 
for  patent,  other  than  in  a  reissue 
application  or  reissued  |)atent,  is  the 
earliest  of:  (1)  'I’he  actual  filing  date  of 
the  patent  or  the  ap])lication  for  the 
patent  containing  a  claim  to  the 
invention;  or  (2)  the  filing  date  of  the 
(;arliest  application  for  which  tin;  patent 
or  application  is  entitled,  as  to  such 
invention,  to  a  right  of  priority  or  the 
benefit  of  an  earli(;r  filing  date  under  35 
U.S.C.  lit),  120,  121,  or  305.  .See  35 
U.S.C.  l()0(i)(l).  S(;ction  1.10t)(h) 
])rovides  that  the  effective  filing  dale  for 
a  claimed  invention  in  a  reissue 
ajjijlication  or  a  reissued  patent  is 
det(;rmined  by  d(;(;ming  the  claim  to  the 
invention  to  have  been  contained  in  the 


])atent  for  which  rei.ssiie  was  .sought.  .See 
35  U.S.C.  10()(i)(2). 

.Section  1.1  Ot)  apjjlies  to  any 
application  for  patent,  and  to  any  ])atent 
issuing  th(;reon,  that  contains,  or 
contained  at  any  time,  a  claim  to  a 
claimed  inv(;ntion  that  has  an  effective 
filing  date  as  defined  in  35  U..S.C.  l()0(i) 
that  is  on  or  after  March  10,  2013,  and 
to  anv  application  for  patent,  and  to  anv 
patent  issuing  tlu;reon,  that  contains,  or 
contain(;d  at  any  time,  a  .sp(;cific 
refenaice  under  35  U.S.C.  120,  121,  or 
305(c)  to  any  pat(;nt  or  application  that 
contains,  or  contained  at  any  time,  a 
claim  to  a  claimed  invention  that  has  an 
effective  filing  date  as  defined  in  35 
U.S.(k  lOO(i)  that  is  on  or  after  March 
10,  2013. 

Saction  J.J  20;  S(;ction  1.110  is  revi.sed 
to  provide  for  both  AIA  a];plicati(3ns 
and  pre-AlA  a])j)lications.  .Section  1.110 
.s])ecifically  jirovides  that  when  one  or 
more  joint  inventors  are  named  in  an 
application  or  ])atenl.  the  Office  may 
recpiire  an  a])])licant  or  patentee  to 
identify  the  inventorshi])  and  ownership 
or  obligation  to  a.ssign  ownershij),  of 
(;ach  claimed  invention  on  its  effective 
filing  date  (as  defined  in  4?  1.109)  or  on 
its  date  of  invention,  as  a])])licahle, 
when  n(;ces.sarv  for  pur])o.ses  of  an 
Office  |)roc(;eding.  .S(;ction  1.110  is 
amended  to  change  tin;  ownership 
iiuiuirv  to  ownership:  (1)  On  its 
effective  filing  date  (as  defined  in 
5?  1.109).  which  would  he  a])plicahle  to 
.MA  a])])lication.s;  or  (2)  on  its  date  of 
invention,  which  would  he  a])])licahle  to 
pre-AIA  a])plication.s.  S(;ction  1.110 
further  provides  that  the  Office  may  also 
r(;(piire  an  ap])licant  or  patentee  to 
identify  the  invention  dates  of  the 
subject  matt(;r  of  each  claim  when 
necessary  for  purposes  of  an  Of  fice 
proc(;eding,  which  would  he  applicable 
to  pre-AIA  applications. 

Section  1.130:  SeeWou  1.130  is 
am(;nded  to  implement  the  exceptions 
l)rovided  under  AlA  35  U..S.C.  102(h)  by 
replacing  its  existing  provisions  (which 
are  r(;located  to  ^  1.131)  with  provisions 
for:  (1)  Disejualifying  a  disclosure  as 
prior  art  by  estahli.shing  that  the 
disclosun;  was  by  the  inventor  or  a  joint 
inventor  or  is  a  disclosure  of  the 
inventor’s  ora  joint  inventor’s  own 
work  (affidavit  or  declaration  of 
attribution);  and  (2)  discpialifving  a 
di.sclosure  as  prior  art  by  estahli.shing 
that  then;  was  a  ])rior  ])uhlic  di.sclosure 
of  the  .suhj(;ct  matt(;r  di.sclo.s(;d  hv  the 
inventor  or  a  joint  inventor  or  that  there 
was  a  prior  public  disclosure  by  another 
of  the  inventor’s  ora  joint  inventor’s 
own  work  (affidavit  or  d(;claration  of 
prior  public  disclosure),  'rinis,  {^1.130 
aj)])lies  to  applications  for  pat(;nt  (and 
pal(;nts  issuing  thereon)  that  are  subject 
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to  AlA  3.1  IJ.S.C.  102  and  103,  and 
§1.131  would  a])i)ly  to  a]j})lic;ations  for 
patent  (and  ])atents  issuing  thereon)  that 
are  snl)je(;t  to  ])re-AIA  3.1  II.S.C.  102  and 
103  (31  U.S.C.  102  and  103  as  in  effect 
on  March  11,  2013,  ])rior  to  the  effective 
date  of  section  3  of  the  AIA).  In  an 
a])|)lication  for  patcmt  to  which  the 
])rovi.sions  of  §  1.130  a])])ly,  and  to  any 
patent  i.ssning  thereon,  tlie  provisions  of 
§  1.131  are  applicable  only  with  respect 
to  a  rejection  under  31  IJ.S.Ci.  102(g)  as 
in  effect  on  March  11,  2013. 

Section  1.130  provides  a  mecdianisin 
for  filing  an  affidavit  or  declaration  to 
establish  that  a  disclosure  is  not  prior 
art  in  accordance  with  AIA  31  ll.S.Ci. 
102(1)).  Section  1 .1 30.  like  §§  1 .1 31  and 
1.132.  provides  a  inechanisin  for  the 
snhini.ssion  of  evidence  to  disqualify  a 
discdosure  as  ])rior  art  or  otherwise 
traver.se  a  rejection.  An  applicant’s  or 
|)atent  owner’s  coin])liance  with  §1.130 
means  that  the  applicant  or  patent 
owner  is  entitled  to  have  the  evidence 
considered  in  determining  the 
patentability  of  the  claim(.s)  at  issue.  It 
does  not  mean  that  the  applicant  or 
j)atent  owner  is  entitled  as  a  matter  of 
right  to  have  the  rejection  of  or  objection 
to  the  claim(.s)  withdrawn.  .See  C/7e/7ge.s' 
V’o  Iniphuiianl  tin;  Patent  Ihisinass 
Coals.  01  FR  14004,  14040  (Sept.  H, 

2000)  (discu.ssing  procedural  nature  of 
§§1.131  and  1 .1 32).  The  examination 
guidelines  will  discuss  the  standard  for 
evaluating  the  sufficiency  of  an  affidavit 
or  declaration  attributing  the  disclosure 
or  subject  matter  disclosed  <7.s  the 
inventor's  or  a  joint  inventor’s  own 
work  and  the  sufficiency  of  an  affidavit 
or  deedaration  of  a  ])i'ior  ])uhlic 
disclosure  of  the  subject  matter 
di.sclo.sed  as  the  inventor’s  or  a  joint 
inventor’s  own  work. 

.S(!ction  1.13()(a)  provides  that  when 
any  claim  of  an  ap])lication  or  a  patent 
under  reexamination  is  rejected,  the 
applicant  or  ])atent  owner  niay  submit 
an  appropriate  affidavit  or  declaratio7i  to 
di.s(|mdify  a  disclosure  as  ])rior  ai  t  by 
establishing  that  the  di.sclosure  was 
made  by  tbe  inventor  or  a  joint  inventor, 
or  the  subject  matter  disclosed  was 
obtained  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor.  .Section 
1.13()(a)  pertains  to  the  jirovisions  of 
suhparagrajih  (A)  of  AIA  31  U..S.r,. 
1()2(1))(1)  and  (1))(2).  AIA  31  U.S.C. 
l()2(h)(l)(A)  provides  that  a  disclosure 
made  one  year  or  less  before  the 
effective  filing  date  of  a  claimed 
invention  shall  not  he  ])rior  art  to  the 
claimed  invention  under  AIA  31  U..S.C. 
102(a)(1)  if  the  disclosure  was  made  hv 
the  inventor  or  joint  inventor  or  by 
another  who  obtained  the  subject  matter 
di.sclo.sed  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor,  and  AIA  31 


11.. 5.(].  l()2(h)(2)(A)  jirovides  that  a 
disclosure  shall  not  he  prior  art  to  a 
claimed  invention  under  AIA  31  l]..S.('.. 
102(a)(2)  if  the  subject  matter  disclo.sed 
was  ohtaineil  directly  or  indirectly  from 
the  inventor  or  a  joint  inventor.  In  these 
situations,  the  a])plicant  or  patent  owner 
is  attempting  to  sliow  that:  (1)  The 
di.sclosure  was  made  by  the  inventor  or 

a  joint  inventor;  or  (2)  the  subject  matter 
disclo.sed  was  obtained  directly  or 
indirectly  from  the  inventor  or  a  joint 
inventor. 

Affidavits  or  declarations  seeking  to 
attribute  an  activity,  a  reference,  or  part 
of  a  refeience  to  the  ai)plicant  to  show 
that  the  activity  or  reference  is  not 
available  as  ])rior  art  under  j)re-AlA  31 

11.. 5.C.  l()2(a)  have  been  treated  as 
affidavits  or  declarations  under  §  1.132. 
See  MPEP  §  718.1 0.  Affidavits  or 
declaratio77s  of  attribution  in  j)re-AIA 
aj)i)lication.s  remain  as  affidavits  or 
declaiations  under  §  1.132.  Thus,  the 
Office  will  treat  affidavits  or 
declarations  of  attribution  in  AIA 
a])])lications  cis  affidavits  or  declarations 
under  §  1.130,  and  affidavits  or 
declarations  of  attribution  in  pre-AIA 
apj)lications  as  affidavits  or  declarations 
under  §  1.132,  regardless  of  whether  the 
affidavit  or  declaration  is  designated  as 
an  affidavit  or  declaration  umler 
§§1.130,  1.131,  or  1.132. 

.Section  1.130(1))  provides  that  when 
any  claim  of  an  a])plication  ora  patent 
under  reexamination  is  rejected,  the 
a])])licant  or  patent  owner  may  submit 
an  a])])ropriate  affidavit  or  declaration  to 
discpialify  a  di.sclosure  as  prior  art  by 
e.stablisbing  that  the  snhject  matter 
disclosed  had,  before  such  disclosure 
was  made  or  before  such  subject  matter 
was  effectively  filed,  been  publicly 
disclosed  by  the  inventor  or  a  joint 
inventor  or  another  who  obtained  the 
subject  matter  disclosed  directly  or 
indirectly  from  the  inventor  or  a  joint 
inventor.  Section  1.13()(h)  pertains  to 
the  provisions  of  subparagraph  (H)  of 
AIA  31  U.S.C.  l()2(b)(l)  and  (b)(2).  AIA 
31  l)..S.C.  102(b)(1)(B)  pi'ovides  that  a 
disedosure  made  one  year  or  less  before 
the  effective  fili7ig  date  of  a  claimed 
invention  sliall  not  he  prior  art  to  the 
claimed  invention  under  AIA  31  U..S.C. 
l()2(a)(l)  if  the  snhject  matter  disclosed 
had,  before  such  disclosure,  been 
])ublicly  disclosed  by  the  inventor  or  a 
joint  inventor  or  another  who  obtained 
the  snhject  7natter  di.sclo.sed  directly  or 
indirectlv  from  tlie  inventor  or  a  joint 
inventor.  AIA  31  U.S.Ci.  l()2(b)(2)(B) 
provides  that  a  disclosure  shall  not  be 
prior  art  to  a  claimed  invention  under 
AIA  31  l]..S.(].  l()2(a)(2)  if  the  subject 
matter  di.sclo.sed  had,  before  such 
subject  matter  was  effectively  filed 
uncler  AIA  31  U..S.C.  in2(a)(2),  been 


publicly  di.sclo.sed  by  the  inventor  or  a 
joint  inventor  or  another  who  obtained 
the  subject  matter  disclosed  directly  or 
indirectly  from  the  inventor  or  a  joint 
inventor.  In  these  situations,  the 
di.sc:lo.sure  on  which  the  rejection  is 
based  is  not  by  the  inventor  or  a  joint 
inventor,  or  bv  another  who  obtained 
the  subject  matter  disclosed  directlv  or 
indiiectly  from  the  inventor  or  a  joint 
inventor,  and  the  a])plicant  or  patent 
owner  is  attempting  to  show  that  the 
subject  matter  disclo.sed  had.  before 
such  disclosure  was  made  or  before 
such  subject  matter  was  effectively  filed, 
been  i)ublicly  disclosed  bv:  (1)  The 
inventor  or  a  joint  inventor:  or  (2) 
another  who  obtained  the  subject  matter 
disclo.sed  directly  or  indirectly  from  the 
inventor  or  a  joint  i77ve7itor.  As  pointed 
out  in  the  examination  guidelines,  in 
response  to  public  comments,  the  Office 
is  clarifying  that  there  is  no  recjuiiement 
that  the  mode  of  disclosure  by  an 
inventor  or  joint  inventor  be  the  same  as 
the  mode  of  disclosure  of  an  intervening 
disclosure  (e.g..  inventor  di.sclo.ses  his 
invention  at  a  tiade  show  and  the 
intervening  disclosure  is  in  a  ])eer- 
reviewed  journal).  Additionally,  there  is 
no  retjnirement  that  the  disclosure  by 
the  inventor  or  a  joint  inventor  he  a 
verbatim  or  ipsissimis  verbis  di.sclosure 
of  an  intei’vening  di.sclosure  in  order  for 
the  exception  ba.sed  on  a  previous 
public  di.sclosure  of  subject  matter  by 
the  inventor  or  a  joint  inventor  to  ap|)lv. 
The  examination  guidelines  also  clarify 
that  the  exception  applies  to  subject 
matter  of  the  intervening  disclosure  that 
is  simply  a  more  general  de.scription  of 
the  subject  matter  previously  publicly 
disclosed  by  the  inventor  or  a  joint 
inventor. 

Sectio7i  1.130(1))  further  i)rovides  that 
an  affidavit  or  declaration  under 
§  1.130(b)  mn.st  identify  the  subject 
matter  i)ublicly  disclo.sed  and  piovide 
the  date  of  the  public  disclosure  of  .such 
subject  matter  by  the  inventor  or  a  joint 
inventor  or  another  who  obtained  the 
subject  matter  di.sclosed  directly  or 
indirectly  from  the  inventor  or  a  joint 
inventoi'.  Section  1.130(b)(1)  provides 
that  if  the  subject  matter  ])nblicly 
di.sclo.sed  on  the  earlier  date  by  the 
inventor  or  a  joint  inventor,  or  bv 
another  who  obtained  the  snhject  matter 
disclo.sed  directlv  or  indirectly  from  the 
Inventor  or  a  joint  inventor,  was  in  a 
printed  publication,  the  affidavit  or 
declaration  mn.st  be  accompanied  by  a 
copy  of  the  j)rinted  publication.  Section 
1.13()(h)(2)  provides  that  if  the  subject 
matter  publiclv  disclosed  on  the  eailier 
date  was  not  in  a  printed  publication, 
the  affidavit  or  declaration  must 
desci'ibe  the  subject  matter  with 
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suificient  detail  and  particadaritv  to 
determine  wliat  subject  matter  had  been 
publicly  disclo.sed  on  the  earlier  date  by 
the  inventor  or  a  joint  inventor  or 
another  who  obtained  the  subject  matter 
di.sclo.siul  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor.  The  Office 
needs  these  details  to  (hitermine  not 
ojdy  \vh(!ther  tin;  inventor  is  entitled  to 
di.s(jnalifv  the  di.sclosnre  under  AlA  35 
ll.S.f’,.  102(1)).  but  also  because  if  the 
rejection  is  based  on  a  II. S.  |)atent 
application  jnihlication  or  \VIFO 
])ni)lication  of  an  international 
application  to  another  and  such 
application  is  also  |)ending  before  the 
(iffice.  this  prior  disclosure  may  be 
prior  art  under  AlA  35  II.S.O.  l()2(a)  to 
the  other  earlier  filed  application,  and 
the  Office  may  need  this  information  to 
avoid  granting  two  ])atents  on  the  same 
invention. 

Section  1.130  does  not  contain  a 
provision  that  “|o|riginal  exhibits  of 
drawings  or  records,  or  ])hotocopies 
thereof,  must  accom|)any  and  form  part 
of  the  affidavit  or  declaration  or  their 
absence  must  he  .satisfactorily 
explained”  in  contrast  to  the 
re(|niremenl  for  such  exhibits  in 
4}  1.131(h).  because  in  some  situations  an 
affidavit  or  declaration  under  1.130 
does  not  necessarily  need  to  he 
accom|)anied  by  such  exhibits  (e.g..  a 
.statement  by  the  inventor  ora  joint 
inventor  may  he  snfficienl).  However,  in 
situations  where  evidence  is  retpiired. 
such  exhibits  must  accompany  an 
affidavit  or  declaration  under  ^  1.130.  In 
addition,  an  affidavit  or  declaration 
under  §  1.130  must  he  accompanied  by 
any  exhibits  that  the  aj)j)ficant  or  j)atent 
owner  wishes  to  rely  nj)on. 

Section  1.130(c)  provides  that  the 
prox  isions  of  §  1.130  are  not  available  if 
the  rejection  is  based  upon  a  disclosure 
made  more  than  one  year  before  the 
effective  filing  date  of  the  claimed 
invention.  A  di.sclosnre  made  more  than 
fHie  year  before  the  effective  filing  date 
of  the  claimed  invention  is  ])rior  art 
under  AIA  35  II.S.CI.  102(a)(1).  and  mav 
not  l)e  discjiialified  under  AlA  35  II.S.C. 
102(h)(1).  Note  that  the  |)rovisions  of 
§  1.130  are  available  to  e.stahlish  that  a 
rejection  under  AIA  35  II.S.CI.  102(a)(2) 
is  based  on  an  application  or  ])atent  that 
was  effectively  filed  more  than  one  year 
before  the  effective  filing  date  of  the 
claimed  invention  under  e.xamination. 
hut  not  publicly  disclosed  more  than 
one  year  before  such  effective  filing 
date,  where  the  subject  matter  di.sclo.sed 
was  obtained  directly  or  indirectly  from 
the  inventor  jh'  a  joint  inventor. 

Section  1.130(c)  also  provides  that  the 
provisions  of  §  1.130  may  not  he 
available  if  the  rejection  is  ha.sed  nj)on 
a  II. S.  patent  or  II. S.  ])atent  application 


publication  of  a  |)atentetl  or  pending 
a])])lication  naming  another  inventor, 
the  patent  or  ])ending  a])plic.ation  claims 
an  invention  that  is  the  same  or 
substantially  the  same  as  the  a])])licant’s 
or  patent  owner's  claimed  invention, 
and  the  affidavit  or  declaration  contends 
that  an  inventor  named  in  the  II.S. 
patent  or  II.S.  patent  api)lication 
])nhfication  derived  the  claimed 
invention  from  the  inventor  or  a  joint 
inventor  named  in  the  application  or 
patent,  in  which  case  an  applicant  or 
])atent  owner  may  file  a  j)etition  for  a 
derivation  proceeding  pnrsnant  to 
(5  42.401  e/  sac].  of  this  title.  Permitting 
two  different  applicants  to  each  aver  or 
declare  that  an  inventor  named  in  the 
other  ap])lication  derived  the  claimed 
invention  without  a  derivation 
proceeding  to  re.solve  who  the  true 
inventor  is  could  result  in  the  Office 
issuing  two  ])atents  containing 
])atentahly  indistinct  claims  to  two 
different  parties.  Thus,  the  Office  needs 
to  provide  that  the  ])rovision.s  of  (5 1.130 
are  not  available  in  certain  situations  to 
avoid  the  issuance  of  two  patents 
containing  patentahly  indistinct  cdaims 
to  two  different  |)arties.  .See  In  re 
Dncklnr.  077  F.2d  1440.  1451-52  (Fed. 
Oir.  l‘)02)  (35  II.S.O.  102.  103,  and  135 
“clearly  contemi)late — where  different 
inventive  entities  are  concerned — that 
only  one  patent  should  issue  for 
inventions  which  are  either  identical  to 
or  not  ])atentahlv  distinct  from  each 
other")  ((pioting  Anionv  v.  Arni.  547 
F.2d  500.  570  (OCPA  1077)).  The 
])rovisions  of  (5 1.130.  however,  would 
he  available  if:  (1)  The  rejection  is  based 
nj)on  a  disclosure  other  than  a  II.S. 
])atent  or  II.S.  patent  application 
publication  (such  as  nonpatent 
literature  or  a  foreign  patent  document): 
(2)  the  rejection  is  ha.sed  upon  a  II.S. 
patent  or  II.S.  patent  application  and 
the  patent  or  ])ending  apj)lication  did 
not  claim  an  invention  that  is  the  same 
or  .substantially  the  same  as  the 
apj)licant's  claimed  invention:  or  (3)  the 
rejection  is  based  n])on  a  II.S.  ])atent  or 
U.S.  ])atent  ap])lication  and  the  patent 
or  pending  application  that  does  claim 
an  invention  that  is  the  same  or 
substantially  the  same  as  the  apj)licant’s 
claimed  invention,  hut  the  affidavit  or 
declaration  under  (?  1.130  does  not 
contend  that  an  inventor  named  in  the 
II. .S.  patent  orlJ.S.  patent  a])plication 
|)nhlication  derived  the  claimed 
invention  from  the  inventor  or  a  joint 
inventor  named  in  the  a|)])lication  or 
patent  (e.g..  the  affidavit  or  declaration 
under  §  1 .1 30  contends  that  the  subject 
matter  disclosed  had,  before  such 
disclosure  was  made  or  before  such 
subject  matter  was  effectively  filed,  been 


publicly  disclosed  by  the  inventor  or  a 
joint  inventor). 

Section  1.130(d)  provides  that  the 
|)rovi.sions  of  (5 1 .1 30  ap])ly  to  any 
application  for  ])atent,  ami  to  any  ])atent 
issuing  thereon,  that  is  subject  to  AIA  35 
II.S.C.  102  and  103. 

S(u:ii()n  1 . 1.71 :  The  tit le  of  (5 1 .1 31  is 
amended  to  include  the  provisions  of 
former  (?  1.1 30. 

.Section  1.131(a)  is  amended  to  refer  to 
a  party  cpialified  under  (?  1 .42  or  (5 1 .40 
for  consistency  with  the  changes  to 
(}  1 .42  ct  s(H].  .See  Changes  To  hnplainani 
the  Inventor’s  Oath  or  Declorotion 
Provisions  of  the  Leohv-Sinith  Anierico 
Invents  Act.  77  FR  at  48778-70.  .Section 
1.131(a)  is  amended  to  refer  to  pre-AIA 
35  II.S.C.  102(e)  as  35  II.S.C.  102(e)  as 
in  effect  on  March  15,  2013.  Section 

I. 131(a)(1)  is  amemled  to  refer  to  an 
"application  naming  another  inventor 
which  claims  interfering  subject  matter 
as  defined  in  §  41 .203(a)”  rather  than  an 
“application  to  another  or  others  which 
claims  the  .same  ])atentahle  invention  as 
defined  in  §  41.203(a)”  in  view  of  the 
changes  to  35  II..S.C.  102  in  the  AIA  and 
the  current  provisions  of  §41. 203(a). 

.Section  1.131(h)  is  amended  to 
provide  that  the  showing  of  facts 
l)rovid(!d  for  in  §  1.131(h)  is  a])])licahle 
to  an  oath  or  declaration  under 
§  1.131(a). 

S(!ction  1.131(c)  is  added  to  include 
the  ])rovisions  of  former  §  1 .1 30,  but  is 
revised  to  refer  to  35  II..S.C.  103  as  35 

II. .S.C.  103  as  in  effect  on  March  15, 
2013,  to  refer  to  jire-AlA  35  II..S.C. 

102(h)  as  35  II..S.C.  102(h)  as  in  effect  on 
Mart:h  15,  2013,  and  to  refer  to  35  II.S.C. 
104  as  35  II..S.C.  104  as  in  effect  on 
March  15,  2013, 

Section  1.131(d)  is  added  to  provide 
that  the  j)rovi.sions  of  §  1.131  a])))ly  to 
any  application  for  patent,  and  to  any 
])atent  i.ssuing  thereon,  that  contains,  or 
contained  at  any  time:  (1)  A  claim  to  an 
invention  that  has  an  effective  filing 
date  as  defined  in  35  II,S,C,  lOO(i)  that 
is  before  March  10,  2013;  or  (2)  a 
specific  refenmce  under  35  II,.S,C,  120, 
121,  or  305(c)  to  any  patent  or 
a])])lication  that  contains,  or  contained 
at  anv  time,  a  claim  to  an  invention  that 
has  an  effective  filing  date  as  defined  in 
35  II..S,C,  lOO(i)  that  is  before  March  10, 
2013. 

.S(!ction  1.131(e)  is  added  to  i)rovide 
that,  in  an  a])j)lication  for  ])atent  to 
which  the  provisions  of  §1.130  apply, 
and  to  any  ])atent  issuing  thereon,  the 
])rovisions  of  §  1.131  are  applicable  only 
with  respei:t  to  a  rejection  under  35 
II..S.C.  102(g)  as  in  effect  on  March  15, 
2013.  .Section  1.130(d)  provides  that  the 
provisions  of  §1.1 30  apply  to 
applications  for  patent,  and  to  any 
patent  i.ssuing  thereon,  that  is  subject  to 
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AIA  35  IJ.S.C.  102  and  103.  The  date  of 
invention  is  not  relevant  under  AIA  35 
D.S.C.  102  and  103.  Tims,  in  an 
a|)pli{:ation  for  |)atent  to  which  tlie 
provisions  of  S  1 .1 30  apply,  and  to  any 
])atent  i.ssning  thenion,  a  ])rior  art 
disclosure  could  not  h(!  antedated  under 
AIA  35  IJ.S.d.  102  and  103  by  way  of 
an  affidavit  or  declaration  inuha' 

4?  1.131(a)  showing  that  the  inventor 
previously  invented  the  claimed  subject 
matter. 

Sections  through  1.2{)7:T\w 

AIA  r(!i)eals  the  ])rovisions  of  35  ll.S.C. 
157  pertaining  to  statutory  invention 
registrations.  Thus,  the  statutory 
invention  registration  provisions  of 
§§1.293  through  1.297  are  removed. 

Section  ?. 32?;  Section  1.321(d)  is 
amend(;d  to  remove  reference  to  35 
IJ.S.C.  103(c)  and  to  ])rovide  a  reference 
to  the  provisions  of  §  1 .104(c)(4)(ii)  and 
§  1.104(c)(5)(ii)  in  order  provide  for  both 
AIA  and  pre-AlA  applications. 

(Comments  and  Responses  to  (Jommenis 

As  discussed  ])r(!viously.  the  Office 
])nl)lished  a  notice  of  pro])o.sed 
rulemaking  and  a  notice  of  projjosed 
examination  guidelines  on  July  20, 

2012,  to  implement  the  first  inventor  to 
file  provisions  of  section  3  of  the  AIA. 
and  conducted  a  ronndtahh!  on 
Siiptemher  0,  2012,  to  obtain  public 
in])nt  from  organizations  and 
individuals  on  issues  ixdating  to  the 
Office’s  proposed  imj)lementation  of  the 
lirst  inventor  to  file  ])rovisions  of  the 
AIA.  See  (Jhonges  To  Iinpleinent  the 
First  Inventor  To  File  Provisions  of  the 
hnihv-Sinith  America  Invents  Act,  71 
FR  at  43742-59.  Fxainination 
(iuidelines  for  Implementing  the  First 
Inventor  To  File  Provisions  of  the  Leahv- 
Smith  America  Invents  Act,  77  FR  at 
43759-73,  and  Notice  of  Roundtable  on 
the  Implementation  of  the  First  Inventor 
To  File  Provisions  of  the  Leahy-Smith 
America  Invents  Act,  77  FR  at  4t)427- 
28.  The  Office  received  ap])roximately 
seventy  written  comments  (from 
intellectual  projjerty  organizations, 
indii.strv,  law  firms,  individual  patent 
practitioners,  and  the  general  public)  in 
response  to  the.se  notices.  'Fhe 
comments  germane  to  the  ])ropos(!d 
changes  to  the  rides  of  practice  and  the 
Office’s  respon.ses  to  the  comments 
follow. 

A.  Foreign  Prioritv  (Haim  and  (Certified 
dopy 

donunent  ?;  Numerous  comments 
either  opposed  or  suggested  revising  the 
reipnrement  for  suhini.ssion  of  a 
certified  copy  of  the  foreign  priority 
document  within  the  later  of  four 
months  from  the  actual  filing  date  of  the 
ajiplication  or  sixteen  months  from  the 


filing  of  the  prior  foreign  application  as 
set  forth  in  proposed  §  1.55.  'I’he 
majority  ofthe.se  comments  stated  that 
such  filing  deadlines  for  the  certified 
copy  are  unreali.stic  because  many 
delays  can  he  beyond  the  control  of  the 
applicant,  such  as  delays  by  the  foreign 
intellectual  jiroperty  office,  mailing  and 
courier  delays,  and  even  delavs  hv  the 
Office  in  reipiesting  delivery  under  the 
])riority  document  exchange  program. 
One  comment  suggested  revising  the 
timing  reipnrement  for  filing  the 
certified  copy  of  the  foreign  priority 
document  to  no  later  than  payment  of 
the  issue  fee. 

/fe.spon.se;  Section  1.55(11  as  adopted 
in  this  final  rule  reipnres  that  a  certified 
copy  of  the  foreign  apjilication  mu.st  he 
filed  within  the  later  of  four  months 
from  the  actual  filing  date  of  the 
ap])lication  or  sixteen  months  from  the 
filing  date  of  the  prior  foreign 
ap])lication.  Section  1.55(f)  as  adojited 
in  this  final  rule,  however,  also  |)rovides 
that  this  reipnrement  does  not  apply  if: 
(1)  The  jiriority  application  was  filed  in 
a  part icijiating  foreign  intellectual 
property  office,  or  if  a  copy  of  the 
foreign  a])])lication  was  filed  in  an 
application  suhset|nently  filed  in  a 
partici])ating  foreign  intellectual 
|)roperly  office  that  |)ermits  the  Office  to 
obtain  such  a  copy,  and  the  Office 
receives  either  a  co])y  of  the  foreign 
a])])lication  from  the  participating 
foreign  intellectual  pro|)erty  office  or  a 
certified  co])y  of  the  foreign  application 
within  the  jiendency  of  the  application 
and  before  the  patent  is  granted;  or  (2) 
the  ap])licant  provides  an  interim  copy 
of  the  original  foreign  application 
within  the  later  of  four  months  from  the 
actual  filing  date  of  the  application  or 
sixteen  months  from  the  filing  date  of 
the  prior  foreign  ajiplication,  and  files  a 
certified  copy  of  the  foreign  application 
within  the  pendency  of  the  application 
anil  before  issuance  of  the  patent. 

donunent  2:  Several  comments 
asserteil  that  there  is  no  need  for  a 
certified  copy  of  the  foreign  priority 
application  because  the  (h’fice  can 
readily  obtain  priority  documents 
through  its  exchange  mechanisms  (e.g.. 
Digital  Access  Service  (DAS)  and 
Priority  Document  Fxchange  (PDX)) 
with  other  intcdlectnal  property  offices. 
The  comments  suggested  that  the  Office 
revi.se  iirojiosed  §  1.55  to  sjiecifically 
exempt  the  time  period  for  filing  the 
certified  cojiy  of  the  jiriority  document 
if  the  ai)])licant  has  timely  requested  a 
certified  copy  or  electronic  transfer  of 
that  co])y.  One  comment  suggested  that 
in  such  circumstances,  the  rule  should 
not  include  the  requirement  for  actual 
receipt  of  the  foreign  aiiplication  hv  the 
Office. 


Response:  Section  1.55(h)  as  adopted 
in  this  final  rule  jirovides  an  exception 
for  filing  a  c.ertified  copy  of  the  foreign 
priority  application  when  the  priority 
ap])lication  was  filed  in  a  jiarticijiating 
foreign  intellectual  property  office,  or  if 
a  copy  of  the  foreign  application  was 
filed  in  an  a|)])lic.ation  suhseqnentlv 
filed  in  a  participating  foreign 
intellectual  property  office  that  permits 
the  Office  to  obtain  such  a  cojiy,  and  the 
Office  receives  a  copy  of  the  foreign 
application  from  the  participating 
foreign  intellectual  jiroperty  office 
within  the  ])endency  of  the  application 
and  before  the  patent  is  granted. 
Otherwise,  the  Office  continues  to 
require  a  certified  copy  of  a  foreign 
priority  application  pursuant  to  its 
authority  in  35  IJ.S.C.  119(h).  'I’lie 
requirement  fora  certified  copy  where 
a  copy  was  not  received  from  a 
participating  intellectual  propertv  office 
is  neces.sary  to  ensure  that  a  true  copy 
of  the  earlier  filed  application  is  of 
record  before  the  jiatent  is  granted.  3’he 
Office  needs  a  cojiy  of  the  foreign 
])riority  application  for  situations  in 
which  a  II. S.  patent  or  IJ.S.  patent 
application  ])nl)lication  has  a  prior  art 
effect  as  of  the  filing  date  of  a  foreign 
priority  a])])lication. 

donunent  3;  One  c.omment  noted  that 
the  electronic  transmittal  of  priority 
documents  by  jiarticijiating  foreign 
intellectual  projierty  offices  is  not 
always  available  as  an  alternative  to 
submitting  a  certified  paper  c.opv  of  the 
])riority  application,  and  further 
observed  that  several  large  patent  offices 
(e.g..  the  Cerman  Fatent  and  Trade  Mark 
Office  (DFMA))  do  not  particijiate  in 
electronic  priority  document  exchange 
jjrograms  with  the  Office. 

Resfmnse:  Section  1.55(i)  as  adopted 
in  this  final  rule  permits  an  ajiplicant  to 
provide  an  “interim  copy”  of  the 
original  foreign  application  from  the 
applicant’s  own  records  to  jirovide  for 
the  situation  in  which  the  apjilicant 
cannot  obtain  a  certified  cojw  of  the 
foreign  apjilication  within  the  time  limit 
.set  forth  in  §  1.55(f).  While  providing  an 
interim  cojiy  of  a  foreign  application 
under  §  1.55(i)  .satisfies  the  requirement 
for  a  certified  c.opv  of  the  foreign 
apiilication  to  he  filed  within  the  time 
limit  set  forth  in  §  1.55(f).  a  certified 
copv  of  the  foreign  application 
ultimately  must  still  he  filed  before  a 
patent  is  granted  as  set  forth  in  §1.55(”). 

Furthermore,  §  1.55(h)(4)  as  adopteil 
in  this  final  rule  provides  that,  under 
specified  conditions,  if  the  foreign 
application  was  not  filed  in  a 
|)articij)ating  foreign  intellectual 
jiroperty  office,  the  applicant  can  file  a 
request  in  a  separate  document  that  the 
Office  obtain  a  copy  of  the  foreign 
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application  from  a  participating 
intellectual  property  office  that  ])ermits 
the  Office  to  obtain  such  a  copy. 
Aj)plicants  can  u.se  Form  l^'l'O/Sll/38 
(Recpiest  to  Retrieve  Idectronic  l^rioritv 
Ap|)lication(s))  to  file  such  a  nupiest.  If 
the  Office  receives  a  copy  of  the  foreign 
a|)plication  from  the  particii)ating 
foreign  intellectual  property  office 
within  the  pcnulency  of  the  application 
and  hefon;  the  patent  is  granted,  the 
a])plicant  need  not  file  a  certified  pa])er 
copy  of  the  foreign  a|)])lication.  y\s  a 
specific  exam|)le.  an  application  filed  in 
the  Dl^MA  (wliich  is  not  currently  a 
j)artici|)ating  foreign  intellectual 
l)roperty  office)  may  he  retrieved  via  the 
priority  document  exchange  program  if 
it  is  identified  in  the  claim  for  priority 
on  the  ap|)lication  data  sheet,  a 
snhsecpient  application  filed  in  the 
Furopean  Patent  Office  (EPO)  or  the 
)aj)an  Patent  Office  ()PO)  contains  a 
certified  copy  of  tin;  DPMA  application, 
and  the  apj)licant  timelv  files  a  .separate 
recpiest  for  the  Office  to  obtain  from  the 
EPO  (or  |PO)  a  copy  of  the  certified  copv 
of  the  DPMA  ap])lication.  wherein  tlu; 
nupiest  identifies  the  DPMA  application 
and  the  suhserpient  aipilication  hv  their 
application  numher.  country  (EPO.  )PO. 
or  DE).  day.  month,  and  year  of  their 
filing. 

Comment  4:  Several  comments 
suggested  that  where  a  priority 
application  was  inihlished  and  available 
to  the  public  by  the  time  of  publication 
of  the  U..S.  ap|)lication  there  is  no  need 
for  a  certified  copv  of  the  foreign 
application  for  the  jnirjiose  of 
establishing  an  earlier  effective  prior  art 
date  under  At  A  3.'j  U.S.C.  l()2(d).  One 
comment  suggested  that  the  Office 
waive  the  certified  cojiv  reipiirement  for 
foreign  priority  applications  filed  in 
foreign  intellectual  jiroperty  offices  that 
publish  at  eighteen  months.  One 
comment  argued  that  the  reipiirement 
for  the  certified  copy  of  the  foreign 
jiriority  document  is  obsolete  because  a 
certified  copy  is  not  required  hv  statute. 
Another  comment  a.s.serted  that  the 
filing  of  the  certified  copy  of  the  foreign 
ap])lication  is  burdensome,  costlv.  and 
not  reipiired  unless  an  applicant  relies 
on  the  foreign  priority  date  to  eliminate 
a  prior  art  rejection. 

liesponsa:  AIA  35  IJ.S.O.  l()2(d) 
jirovides  that  for  inirposes  of 
determining  whether  a  patent  or 
application  for  jiatent  is  jirior  art  to  a 
claimed  invention  under  AIA  35  II..S.C. 
l()2(a)(2).  the  patent  or  aj)i)lication  shall 
he  considered  to  have  been  effectively 
filed.  with  r(!Sj)ect  to  any  subject  matter 
d(!.scrihed  in  the  patent  or  application, 
as  of  the  earliest  of  the  actual  filing  date 
of  the  patent  or  the  application  for 
patent,  or  the  filing  date  of  the  earliest 


aj)))lication  for  which  the  patent  or 
ap|)lication  for  patent  is  entitled  to 
claim  a  right  of  priority  under  35  IJ.S.d. 
lit).  3()5(a).  or  3t»5(t)).  or  to  claim  tlu; 
benefit  of  an  (uirlier  filing  date  under  35 
D.S.C.  120.  121.  or  3(i5(c).  that  describes 
the  sut)j(!ct  matter.  It  is  thus  nece.ssarv 
for  a  copy  of  any  foreign  a])])lication  to 
which  a  patent  or  application  for  pat(mt 
claims  a  right  t)f  priority  umhir  35 
II..S.(1.  110  or  3()5(a)  to  be  available  for 
review  in  order  to  determine  the  date 
that  the  jjatent  or  aj)j)lication  for  |)atent 
was  effectively  filed  with  re.s])ect  to 
subject  matter  descrilMul  in  the  patent  or 
aj)plication  for  patent.  The  lUKininnnent 
in  §  1.55  for  a  certified  cojiy  of  the 
foreign  application  is  specificallv 
anthorizcul  by  35  U.S.d.  110(1))  and  is 
consistent  with  international 
recpurements  (see.  e.g..  ITTI’  Rule  17). 

Coinincnt  5:  Several  comments 
rerpiested  that  a  ])rovlsion  he  added  to 
proposed  §  1.55  to  allow  for  late 
submission  of  the  certified  co])y  of  the 
foreign  priority  a])plication.  ()ne 
comment  ohservecl  that  if  a  remedv  for 
late  submission  of  the  certified  copy  is 
provided  for  in  the  rule,  an  apj)licant 
would  not  need  to  file  a  ])etition  for 
waiver  of  the  applic:ahle  rule  for  late 
filing  of  the  certified  copv  of  the  foreign 
apj)iication  that  is  due  to  actions 
beyond  the  control  of  the  applicant.  The 
comment  further  suggested  that  the 
Office  consider  following  the  approach 
set  forth  in  EOT  Rule  17.1  to  address 
delays  attributable  to  the  actions  of  the 
])atent  offices. 

Hfisjyonsi^:  Section  1.55(f)  as  adopted 
in  this  final  rule  provides  for  the  belated 
filing  of  a  certified  copy  of  the  foreign 
application.  Section  1.55(f)  specificallv 
provides  that  a  certified  copy  of  the 
foreign  a])])lication  filed  after  the  time 
period  set  forth  therein  must  he 
accompanied  by  a  ])etition  including  a 
showing  of  good  and  sufficient  cause  for 
the  delay  and  the  jjelition  fee  .set  forth 
in  §  1.17(g).  As  com])ared  to  a  ])etition 
to  seek  the  suspension  or  waiver  under 
^1.183  of  the  requirement  to  submit  a 
certified  co])y  of  the  foreign  application 
within  the  s])ecified  time  frame.  §  1.55(f) 
])rovides  a  lower  standard  (good  and 
sufficient  cause  versus  an  extraordinary 
situation)  and  fee  (.$200  petition  fee  .set 
forth  in  1.17(g)  versus  the  8400 
])etition  fee  set  forth  in  ^1.17(1]). 

(jomnmnt  6:  Several  comments 
(jiiestioned  whether  an  a])])licant  is 
recpiired  to  re|)eatedly  check  to  see  if  the 
Office  has  received  a  co])y  of  the  foreign 
ap])lication  nmler  the  priority  document 
exchange  program.  Two  comments 
(pie.stioned  whether  the  Office  will  mail 
a  notice  .setting  a  due  date  for 
comj)liance  to  file  the  certified  copv  of 
the  foreign  apj)lication. 


/fe.s7)o/j.se;  The  Offii:e  will  not  send  a 
notice  setting  a  time  period  for  filing  a 
certified  copy  of  the  prioritv  document. 
Upon  recei])t  of  a  Notice  of  Allowance. 
a])plicants  should  check  to  see  whether 
the  Office  has  received  a  c:o])y  of  the 
foreign  ai)plication  under  the  priority 
document  exchange  ])rogram.  'I'o  he 
entitled  to  ])riority.  the  Office  must 
receive  a  copy  of  the  foreign  ai)i)licalion 
from  the  ])artici])ating  foreign 
intellectual  property  office  within  the 
pendency  of  the  ap])lication  and  before 
the  patent  is  granted,  or  receive  a 
certified  co])y  of  the  foreign  a])plication 
within  that  time  period.  If  a  certified 
copy  of  the  foreign  a])))lication  is  filed 
after  the  date  the  issue  fee  is  i)aid.  it 
must  he  acconq)anied  by  the  ])rocessing 
fee  set  forth  in  4?  1.1 7(i),  but  the  patent 
will  not  include  the  ])riority  cdaim 
unless  corrected  by  a  certificate  of 
correction  under  35  U.S.C.  255  and 
§1.323. 

(Joninuynt  7;  One  (xnnment  noted  that 
the  Office  automatically  retrieves 
foreign  applications  from  ])artici])ating 
foreign  intellectual  proj)erty  offices  and 
(|uestioned  whether  this  practice  will 
continue  or  whether  an  aj)plicant  must 
file  a  separate  document  recjuesting  that 
the  Office  retrieve  a  c;oj)y  of  the  foreign 
ap])lication.  One  comment  sugge.sted 
modifying  proi)osed  §  1.55(d)(2)  to 
indicate  that  if  the  foreign  application 
was  not  filed  in  a  ])articipating  foreign 
intellectual  pro|)erty  office,  the  recjuest 
that  the  Office  obtain  a  copy  of  the 
foreign  a])plication  from  a  ])articipating 
intellectual  pro])erty  office  may  he 
provided  in  an  application  data  sheet 
instead  of  a  separate  recpiest. 

liasfyonso:  The  Office  is  continuing 
the  practice  of  treating  a  priority  claim 
to  an  a])plication  filed  in  a  j)articipating 
foreign  intellectual  ])ro])erty  office  as  a 
request  that  the  Office  obtain  a  copv  of 
the  foreign  application  from  the 
])articipating  intellectual  j)ro])erty 
office.  A  sej)arate  written  recpiest  mav 
he  used  when  the  applicant  wishes  the 
Office  to  retrieve  a  foreign  apj)lication 
from  a  foreign  intellectual  pro])erty 
office  that  becomes  a  participating 
foreign  intellectual  i)ro])erty  office  after 
the  foreign  ])riority  has  been  claimed,  .so 
long  as  the  time  ])eriod  .set  in  §  1.55(f) 
has  not  expired.  A  separate  written 
recpiest  is  recpiired  in  the  situation 
where  the  foreign  aj)plication  is  not 
originally  filed  in  a  ])articipating  office, 
hot  a  certified  copv  of  the  foreign 
ap])lication  was  filed  in  an  application 
sut)se(]nentlv  filed  in  a  ])articipating 
foreign  intellectual  pro])ertv  office.  The 
suggestion  to  include  the  re(]uest  that 
the  Office  obtain  a  co])y  of  the  foreign 
aj)j)lication  from  the  partici])ating 
intellectual  j)ro])erty  office  in  the 
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application  data  .shoot  is  not  adojjtod  in 
tliis  final  rulo.  Including  information 
rogarding  tho  subsocpiont  application  for 
which  ])riority  is  not  claiinod  in  an 
application  data  sho(!t,  in.stoad  of  in  a 
.soparato  nKjiiost,  could  load  to  incorrect 
processing  of  tho  suhso{|uont 
ap])lication  as  tho  foreign  jiriority 
docinnont. 

(jomnwnt  H:  One  connnont  assorted 
that  tho  late  filing  of  a  certified  copy  of 
a  ])riority  document  due  to 
circumstances  heyond  tin;  control  of  the 
aj)])! leant  should  not  result  in  a 
reduction  of  patent  term  adjustment. 

liesponsf^:  There  are  no  ])rovisions  in 
the  patent  term  adjustment  regulations 
(i.e.,  1.702  e/  saej.)  for  a  reduction  of 

patent  term  adjustment  due  to  the  late 
filing  of  a  certified  priority  document. 

(Comment  9:  One  comment  suggested 
that  proposed  ^  1.35  is  unclear  with 
respect  to  the  deadline  for  suhmission  of 
certified  copies  and  priority  claims  for 
ai)plications  that  claim  priority  to 
multi])le  ])rior  filed  foreign  applications. 
The  comment  suggested  that  either  the 
rule  s])ecify  that  the  deadline  is  sixteen 
months  from  the  (iarlie.st  priority 
a])plication  to  which  a  claim  for  priority 
is  made,  or  sixteen  months  from  the 
filing  date  of  any  priority  a])plication  to 
which  a  claim  of  priority  is  made. 

/?(.*.s'po77.s’e;  Section  1.55(f)  provides 
that  in  an  original  a])])licalion  filed 
under  35  D.S.C.  111(a),  a  certified  copv 
of  the  foreign  a])])lication  must  h(!  filed 
within  the  later  of  four  months  froiii  the 
actual  filing  date  of  the  aj)plic:ation  or 
sixteen  months  fi'om  the  filing  date  of 
the  jji'ior  foi’eign  application,  excej7t  as 
provided  in  1.55(h)  and  (i).  The 
sixteen-month  time  frame  in  §  1.55  for 
filing  a  certified  coj)y  of  a  foreign 
priority  application  is  measured  from 
the  filing  date  of  any  foreign  applicfition 
for  which  priority  is  claimed. 

(Comment  Ifl.One  comment  suggested 
that  the  Office  clarify  whether  an 
a])plicant  who  files  a  35  II.S.O.  111(a) 
application  claiming  the  benefit  of  a 
P(;T  applicatio77  (i.e.,  a  “hvpass” 
a])plic:ation)  may  estahli.sh  com))liance 
with  1.55  either  by  complying  with 
§  1.55(a)(2)  (ap]7licahle  to  “oiiginal 
a])])lications”)  or  hv  estcihli.shing 
com])lianc(;  with  §  1.55(a)(3)  (applicable 
to  POT  national  stage  applications) 
during  the  international  phase  of  the 
parent  ITIT  ap])lication  to  i)i'ovide 
applicants  the  greatest  flexibility  to 
choose  the  j)ath  of  entry  into  the  II.S.  for 
an  application  filed  umler  the  PC'f.  'fhe 
comme7it  finther  recpiested  clarification 
that  the  recpiirement  in  §1.55  pertaining 
to  35  II.S.O.  371  apj7lications  refers  to 
the  filing  of  a  certified  copy  of  the 
foreign  priority  document  during  the 


international  pha.se  and  not  duri7ig  the 
national  pha.se. 

Hnsponsa:  An  application  filed  under 
35  II.S.O.  111(a)  (inclndii7g  a  “hypa.ss” 
a])])lication  claiming  the  benefit  of  a 
PO'f  application,  which  PO'f  application 
claims  i)ri(7rity  to  a  foreign  application) 
must  comply  with  the  time  for  filing  a 
prif)rity  claim  ;md  a  certified  copv  of  a 
])riority  document  set  forth  in  §  1.55(d) 
and  (f)  as  adopted  in  this  final  rule. 
Section  1.55(d)  requires  that  in  an 
a])plication  under  35  II.S.O.  111(a).  a 
claim  for  ])riority  must  he  filed  within 
the  later  of  four  months  from  the  actual 
filing  date  of  the  a])]7lication  or  sixteen 
months  from  the  filii7g  date  of  the  prior 
foreign  apj7lication.  Section  1.55(f) 
nujuires  that  in  an  a])plication  under  35 
II.S.O.  111(a),  a  certified  coj)y  of  tlie 
foreign  application  must  he  filed  within 
the  later  of  four  mo7iths  froni  the  actual 
filing  date  of  the  a])])lication  or  sixteen 
months  from  the  filing  date  of  the  prior 
fonngn  a|)plication,  exce))t  as  provided 
in  §  1.55((h)  and  (i).  'fhis  timing  diffei’s 
from  that  for  an  international 
aj)])licatioi7  entering  the  national  stcige 
under  35  II.S.O.  371,  wherein  the  claim 
for  priority  must  he  made  and  a  certified 
copy  of  the  fonngn  aj)])lication  must  he 
fil(;d  within  the  time  limit  set  forth  in 
the  POT  and  the  Regulations  nnclerthe 
POT. 

With  respect  to  the  nniuirements  of 
§  1.55  as  tluyv  pertain  to  applications 
entering  the  national  stage  under  35 
II.S.O.  371,  if  the  applicant  suhmitted  a 
certified  copy  of  the  foreign  prioritv 
doiuiment  in  com])liance  with  POT  Rule 
17  during  the  international  })ha.se,  the 
Inteniational  Bineau  will  forward  a 
copy  of  the  certified  priority  document 
to  each  Designated  Office  tluit  has 
re(]uested  a  cojw  of  the  foreign  priority 
document  and  the  copy  received  from 
the  lnter7iational  Bureau  is  acceptable  to 
establish  that  aj)plicant  has  filed  a 
certified  copy  of  the  priority  docume7it. 
See  MPEP  §  1893. ()3(c).  If.  howevtu’,  the 
International  Bureau  is  uuahle  to 
forward  a  co]7y  of  the  certified  priority 
document  because  the  a])plic;mt  failed 
to  submit  a  certified  copy  of  the  foreign 
l)rioi'ity  document  during  the 
international  phase,  the  applicant  will 
lUMul  to  ])rovide  a  certified  co])y  of  the 
priority  document  or  have  tlu;  document 
furnished  in  acconlanct!  with  the 
])riority  document  exchange  i)rogram 
during  the  national  stage  to  fulfill  the 
re(]uirements  of  §  1 .55.  S'7777  id. 

Coinnwnt  1 1:  One  comment  cisked 
whether  the  ie{|nirement  for  the 
certified  copy  of  the  foreign  application 
of  ])i()])o.sed  §  1.55(a)(2)  would  he  met  if 
a  certified  cojw  of  the  foreign 
a])])li7:alion  is  suhi7iitted  in  a  11. S.  paient 
apj)lication  within  the  time  period 


sj)ecified  in  the  pi'opo.sed  rule,  'fhe 
comment  fui'ther  asked  if  it  would  he 
nece.ssary  for  the  aj7plicant  to  indicate 
that  the  certified  co])y  of  the  foreign 
a|)plication  was  suhmitted  in  the  II.S. 
paient  apjilieation. 

/?7;.s7J077.s’e;  Oonsistent  with  current 
practice,  it  is  not  neces.sarv  to  file  a 
certified  copy  of  a  foreign  application  in 
a  later-filed  application  that  claims  the 
benefit  of  an  earlier  nonprovisional 
application  where:  (1)  Priority  to  the 
foreign  ajijilication  is  claimed  in  the 
later-filed  apjilieation  (i.e.. 
continuation,  continuation-in-jiart, 
division)  or  in  a  reissue  a|)|)lication;  and 
(2)  a  certified  cojiy  of  the  foreign 
iijijilication  has  been  filed  in  the  earlier 
nonjirovisional  ajiplication.  When 
making  such  claim  for  jiriority,  the 
ajijilicant  mu.st  identify  the  earlier 
nonjirovisional  ajijilication  containing 
the  certified  cojiv.  See  MPEP 
§201. 14(h). 

Qi77777ie77l  12;  Oue  Comment  requested 
clarification  as  to  whether  an  ajijilicant 
may  obtain  an  extension  of  time  to  file 
an  English-language  translation  when 
filing  the  English-langiuige  translation 
in  resjion.se  to  an  Office  action, 
notwithstanding  that  jirojiosed  §  1.55(f) 
indit;ates  that  time  jieriods  under  that 
section  are  not  extendable. 

Re.s/ifin.se;  The  time  jieriod  for  filing  a 
translation  is  not  set  forth  in  §1.55. 
which  only  sets  time  jieriods  for  filing 
a  foreign  jiriority  claim  and  a  certified 
COJIV  of  the  Jiriority  ajijilication.  The 
jirovisions  of  §  1.55(1)  as  adojited  in  this 
final  rule  ajijily  to  time  periods  actuallv 
.set  in  §  1.55.  and  not  to  time  jieriods 
that  are  .set  in  an  Office  action,  riuis,  an 
ajijilicant  may  obtain  an  extension  of 
time  to  file  an  English-langiuige 
trcinslation  when  filing  the  English- 
language  translation  in  respon.se  to  an 
Office  action,  unless  the  Office  action 
indicates  thcit  extensions  of  time  are  not 
available. 

Comniant  12:  One  comment  suggested 
that  the  Office  should  not  reejuire 
ajijilicants  to  file  a  translation  of  a  non- 
English  langUcige  jirovisional 
ajijilication  as  currently  required  by 
§  1.78(a)(5)  because  ajijilicants  are  not 
retjuired  to  file  an  English  translation  of 
foreign  language  jiriority  documents 
excejit  in  limited  circumstances. 

/?e.s7io77.se;  The  Office  will  take  this 
suggestion  under  consideration,  'fhe 
Office  did  not  jirojiose  any  change  to 
this  jiractice,  and  thus  has  not  had  the 
benefit  of  jiuhlic  comment  on  the  i.ssue. 
Furthermore,  the  Office  would  need  to 
gain  greater  exjierience  with 
examination  under  the  AlA  to 
determine  how  often  it  is  nece.s.sary  to 
obtain  translations  of  jiriority 
documents  for  the  jinrjioses  of 
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examination  under  AIA  3.'i  102 

and  103.  As  discussed  previously,  tin; 
Oriice  plans  to  seek  additional  public 
comment  on  the  rules  of  jiractice 
p(M'taining  to  the  first  inventor  to  file 
provisions  td  .section  3  of  the  AIA  afl(!r 
the  Office  and  the  public  have  gained 
experience  with  the  rules  of  practice 
pertaining  to  the  first  inventor  to  file 
provisions  in  opmation. 

(A)iiinuuit  14;  One  commeid  reciuested 
that  the  Office  ])rovide  a  rationale  or 
statutory  basis  for  the  proposed 
recpurement  of  a  “.statement  that  the 
eidire  delay  between  the  date  the  claim 
was  tlue  under  paragra])h  (a)  and  th(^ 
date  the  claim  was  filed  was 
unintentional"  in  a  petition  filed  under 
proposed  ^  1..55(c)(4)  for  late 
pre.sentation  of  a  priority  claim.  The 
comment  further  as.serted  that 
recpdrement  of  proof  of  the  subjective 
intend  of  the  applicant  runs  counter  to 
manv  statutorv  changes  in  the  AIA.  and 
suggested  that  the  Office  could  impo.se 
the  loss  of  patent  term  adjustment  to 
dissuade  a])])iicant.s  from  intentionally 
delaying  the  presentation  of  the  priority 
claim. 

Re.s/ion.se;  The  i)rovisions  for  setting 
time  j)eriods  for  tlie  filing  of  priority 
and  Inmefit  claims,  and  for  accepting 
nnintentionallv  delaved  prioritv  and 
hiniefit  claims.  W(!re  added  hv 
amendments  to  35  IJ..S.('.  ll‘)(h).  ll‘)(e). 
and  121)  in  the  American  Inventors 
I’rotection  Act  of  lhU9  (AIl’A).  .See 
Public  Law  1()(i-113.  113  .Stat.  1501. 
15()l/\-5(i3  and  1501A-504  (10‘)0);  .see 
also  Cjhungf's  To  Imfyloniont  Eightoon- 
Month  Puhlication  of  Potont 
Applications.  05  FR  57024,  57024-25. 
57030-31. 570.54-55  (.Sept.  20.  2000). 
The  AIA  did  not  revise  these  jirovisions 
for  .setting  time  periods  for  the  filing  of 
priority  and  benefit  claims,  and  for 
accepting  nnintentionallv  delayed 
prioritv  and  benefit  claims  in  35  II.S.C. 
ll‘)(h);  n9(e).  and  120. 

li.  Pcquiivd  Statements  in  Transition 
Applications 

(Comment  1.5;  A  number  of  comments 
opjjosed  or  expres.sed  concerns  with  the 
statement  re{|uirement.s  propo.sed  in 
§§1.55  and  1.78  that  an  a])plicant  must 
provide  one  of  two  alternative 
statements  to  assist  the  Office’s 
d(!termination  of  whether  a 
non])rovisional  application  filed  on  or 
after  March  10.  2013  ("transition  date") 
that  claims  priority/heiudit  to  one  or 
more  j)re-transilion  patent  filings  is 
subject  to  AIA  35  IJ..S.(^  102  and  103  or 
pre-AIA  35  D.S.O.  102  and  103.  Several 
comments  opined  that  it  is  the 
examiner's  burden  to  determine 
whether  post- AIA  provisions  are 
ap|)licahle.  and  that  the  statement 


recpiirements  are  inconsi.stent  with  the 
])rima  facie  case;  r(Hpiirement  of  35 
II..S.C.  102,  131,  and  132.  as  widl  as 
co.stly.  burdensome,  unneces.sary,  ami 
unjustified.  One  comment  also  .stated 
that  the  nunih(!r  of  a|)])licants  who  will 
file  applications  of  diflerent  .sco|)e  that 
contain  both  pni-AlA  and  post-AlA 
di.sclosure  will  hi;  miniscule. 

OiK!  comment  staled  that  tlu; 
statement  reciuirements  were  similar  to 
an  examination  .su])port  document 
r(!(purem(!nt  that  was  at  issm;  in  tlu; 

Tafas  litigation.  See  Tafas  v.  Kappos. 

580  F.3d  1300  (Fed.  Cir.  2000)  (Tafas 
I\y.  Tafas  V.  Doll,  550  F.3d  1345  (Fed. 

Cir.  2000)  (Tafas  ///);  Tafas  v.  Dndas. 

.541  F.  Supp.  2(1  805  (E.D.  Va.  2008) 

(Tafas  II). 

nesj)onse:  S(;ctions  1.55  and  1.78  as 
adopted  in  this  final  rule  r(!(|uire  a 
statenuml  from  the  ajjjjl leant  in  a 
"transition"  a])plication  (a 
nonprovisional  a])|)lication  filed  on  or 
aft(!r  March  10,  2013,  that  claims 
])riority  to.  or  the  Ixmefit  of  the  filing 
date  of  an  earlier  ap])licat  ion  (i.e.. 
fonngn,  provisional,  or  nonjnovisional 
application,  or  an  international 
aj)])licalion  designating  the  IJnittid 
.States)  filed  ])rior  to  March  10,  2013) 
only  if  th(!  a|)j)lication  contains,  or 
contained  at  anv  time,  a  claim  to  a 
claimed  invention  that  has  an  effective 
filing  date  on  or  ait(!r  March  10,  2013. 

As  di.scussed  in  the  notice  of  ])ropos(al 
rulemaking,  this  stateimmt  is  munled  to 
assist  the  Office  in  det(!rmining  whether 
tin;  a])plication  is  subject  to  /\1A  35 
ll.tS.O.  102  and  103  (an  AIA  apj)lication) 
or  pre-AIA  35  II.S.O.  102  and  103  (a  jno 
AlA  ap])lication).  .See  (Changes  To 
Implement  the  First  Inventor  To  File 
Provisions  of  the  Leahv-Smith  America 
Invents  Act.  77  FR  at  43745,  43747,  and 
43748.  The  Office  is  not  re(juiring  the 
aj)plicant  to  indicate  which  particular 
claim  or  claims  have  a  post  March  10. 
2013  eflective  filing  date,  or  the 
effective  filing  date  of  each  claim,  as  the 
Office  does  not  ikhkI  this  information  to 
determine  whether  the  a])])lication  is  an 
AIA  aj)plication  or  a  pre-AIA 
application.  See  id.  As  also  di.scussed  in 
the  notice  of  ])ro|)osed  rulemaking,  if 
th(!  Office  must  determine  on  its  own 
the  (Elective  filing  date  of  (wery  claim 
ever  pre.sented  in  an  a|)|)lication  filml  on 
or  after  March  10,  2013,  that  claims 
priority  to  or  the  benefit  of  an 
application  fihul  prior  to  March  10, 
2013,  examination  costs  will 
significantly  increa.sc;.  See  id. 

The  changes  to  §§  1.55  and  1.78  as 
adopted  in  this  final  rule  do  not 
im])licate  the  prima  facii;  ca.st; 
nuiuirement.  The  prima  facie  ca.se 
recpiirement  ptutains  to  the  making  of 
riijections  and  ohjcictions  under  35 


lJ..S.(k  131  and  132.  See  In  re  Jung,  037 
F.3d  1350,  1302  (Fed.  Cir.  2012).  While 
35  II..S.(;.  131  provid(;s  that  the 
"l)ir(!ct()r  shall  cause  an  examination  to 
h(!  made  of  the  ai)])lication.”  it  does  not 
l)r(M:hid(!  the  Office  from  reciuiring  the 
applicant  to  ])rovide  information  that  is 
rea.sonahly  nec(issary  to  the  examination 
of  the  application.  .S(.*(,*  Star  Prints  S.N.CI. 

V.  United  States.  303  F.3d  1277.  1283 
(Fed.  C’ir.  2005).  .Sections  1.55  and  1.78 
as  adoj)ted  in  this  final  rule  do  not 
re(|uire  an  ajjplicant  to  engage  in  a  “self- 
(!xamination"  of  an  ajjplication  or  make 
a  prima  facie  case  of  entitlement  to  a 
])atent.  Rather,  the  re(]uirement  for  a 
.statement  for  certain  transition 
apiilications  in  §§1.55  and  1.78  as 
ado])ted  in  this  final  rule  simply 
nupiires  the  applicant  to  j)rovi(le 
information  that  will  he  used  by  the 
Office  as  an  aid  in  determining  whether 
to  examine  the  application  under  Aly\ 

35  U.S.C.  102  and  103  or  I)r(;-A1A  35 
II.S.C.  102  and  103. 

With  res])(;ct  to  tin;  sugge.stion  that  the 
changes  projiosed  to  §§  1.55  and  1.78 
would  add  costs  and  burdens  to  the 
patemt  a])plication  proc(!.s.s,  tin;  Office; 
lias  revised  §§1.55  and  1.78  in  this  final 
rule  to:  (1)  Retpiire  the  statement  in  a 
transition  ap])lication  only  if  the 
application  contains,  or  contained  at 
any  time,  a  claim  to  a  claimed  invention 
that  has  an  effective  filing  date  on  or 
after  March  10.  2013,  (i.e..  and  not 
nicpiire  a  statement  simjily  hecau.se  the 
transition  apiilication  disclo.ses  suhj(;ct 
matter  not  also  disclosed  in  the  prior- 
filed  ajiplication);  and  (2)  indicate  that 
no  .statement  is  reejuired  if  the  apjilicant 
reasonably  believes  on  the  basis  of 
information  already  known  to  the 
individuals  identified  in  §  1.50(c)  that 
the  nonjirovisional  ajiplication  does  not, 
and  did  not  at  any  time,  contain  a  claim 
to  a  claimed  invention  that  has  an 
effective  filing  date  on  or  <dter  March 
10,  2013.  Therefore,  the  changes  to 
§§  1.55  and  1.78  adojited  in  this  final 
rule  .should  not  r(;ciuire  additional 
investigation  on  the  part  of  the 
applicant  and  thus  should  not  he  costly 
or  burdensome.  In  any  event,  the 
applicant  will  have  ])re])ared  both  the 
transition  application  and  its  j)riority  or 
benefit  a])])lication(s)  and  thus  should 
he  far  more  familiar  with  the  contents 
ther(;of  than  an  (;xaminer  who  was  not 
involved  in  the  ])reparation  of  any  of  the 
applications.  Patent  a])])licants  would 
n(;ed  to  pay  higher  filing  fees  to  r(;cover 
the  significantly  higher  examination 
costs  if  Office  i)er.sonnel  were  r(;(|uir(;d 
to  independently  det(;rmine  the 
(;ff(;ctive  filing  date  of  each  claim  ever 
])res(;nted  in  an  a])plication.  As  a  resnlt 
of  the  statement  recpiirement,  the  Office 
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and  tlu!  ])ul)li(;  will  have  greater 
certainty  as  to  whether  any  resulting 
jjatent  is  an  AlA  or  |)r(!-AlA  j)atent.  .See 
Star  Fruits,  35)3  l'’.3(l  at  1284.  'rherelore, 
the  ])atent  examination  process  will 
o|)erate  more  eliectivelv  if  this 
information  (wluither  tin;  a])])lication 
(!V(!r  contained  a  claim  to  a  claimed 
invention  that  has  an  effective  filing 
dale  on  or  after  March  18.  2013)  is 
provided  at  the  outset  hy  the  ])arty 
having  the  h(!st  acce.ss  to  the 
information. 

The  nKjnirement  for  a  .statement  for 
certain  transition  applications  in  §§  l..'j.') 
and  1.78  as  adopted  in  this  final  ride 
hears  no  relationship  to  the  examination 
support  document  at  issue  in  the  Tufas 
litigation,  'fhe  re(]uirement  for  a 
statement  for  certain  transition 
ajiplications  in  and  1.78  as 

adopted  in  this  final  rule  involves  a 
determination  and  statement  that  is 
comjiarahle  to  determinations  and 
statements  reijuired  under  pre-existing 
rules  of  practice  regarding  the  absence 
of  new  matter.  Sea  ^  1.. '57(11  (reiiuires 
amendment  inserting  material 
incor])orated  hy  reference  to  he 
accompanied  hy  a  statement  that  the 
amendment  contains  no  new  matter). 

^  1.12.'5(1))  (reipures  a  suhstitute 
specification  to  he  accompanied  hy  a 
statement  that  the  suhstitute 
specifii:ation  includes  no  new  matter), 
and  former  S  l  h3(d)(l)(iii)  (permits  use 
of  an  oath  or  declaration  from  a  ju  ior 
application  in  a  continuation  or 
divisional  application  that  contains  no 
matter  that  would  have  been  new  matter 
in  the  prior  apjilication).  The  concern 
with  the  examination  support  document 
in  the  Tufas  litigation,  meanwhile,  was 
that  it  required  a  jirior  art  search  hy  the 
ajqilicant  and  was  viewed  as  .shifting 
the  burden  of  proving  ])atentahility  onto 
the  applicant.  Sue  Tufas  III,  .'5.'55)  F.3d  at 
1373—74  (dissent),  and  Tufas  II,  .541  F. 
Supp.  2d  at  817.  .Sections  1.55  and  1.78 
as  adopted  in  this  final  rule  do  not 
require  an  extensive  investigation  or 
.search  of  the  jirior  art.  hut  instead 
simply  require  a  .statement  for  certain 
transition  apjilications  ha.sed  iqion 
information  that  is  already  in  the 
applicant’s  jiossession. 

\Vith  resjiect  to  the  suggestion  that  the 
numher  of  applicants  who  will  file 
apjilications  of  different  scojie  that 
contain  both  jire-AlA  and  post-AlA 
disclosure  will  he  mini.scnle,  an 
a])])licant  who  avoids  filing  serial 
ajiplications  of  different  scope  that 
contain  both  jne-AIA  and  post-AlA 
disclosure  is  not  reipured  to  provide  any 
statement  under  §§  1.55  and  1.78  as 
adojited  in  this  final  rule.  Thus,  if  the 
numher  of  .serial  applications  of 
different  .scope  that  contain  both  jire- 


AlA  and  po.st-AlA  di.sclosnre  is 
mini.scnle  as  suggested  hy  the  comment, 
then  only  the  few  patent  ajiplicants  who 
engage  in  this  aly|)ical  a|)plication  filing 
practice  will  need  to  provide  a 
statement  under  §  1.55  or  1.78  as 
ado])led  in  this  final  rule. 

(iomnuuU  Id:  A  numher  of  comments 
sngge.sted  removing  the  reipnrement  for 
a  statement  when  a  transition 
a])|)lication  adds,  hut  does  not  claim, 
subject  matter  that  is  not  supported  in 
a  benefit  or  priority  application  filed 
before  Marcli  18,  2013.  .Several 
comments  indicated  that  such  a 
statement  is  burdensome  and  of  limited 
use,  with  one  comment  noting  that  the 
statutory  language  makes  clear  that  the 
determination  of  whether  an  a})plication 
is  subject  to  AIA  or  pre-AIA  35  IJ.S.C. 

102  and  103  is  governed  solely  hy 
claims.  .Several  comments  stated  that  it 
is  difficult  to  determine  whether  certain 
changes  to  the  disclosure  woidd  he 
considered  “added”  subject  matter. 
.Several  comments  asked  whether  a 
statement  would  he  reipiired  if  only 
editorial  or  other  minor  changes  were 
made  to  an  application  before  it  is  filed. 

Husf)onsu:  .Sections  1.55  and  1.78  as 
adopted  in  this  final  rule  do  not  reiiuire 
a  statement  if  a  transition  apjilication 
discloses,  hut  does  not  claim,  subject 
matter  that  is  not  supported  in  a  benefit 
or  priority  ajiplication  filed  before 
March  18,  2013. 

(lonununt  1 7:  .Several  comments 
asserted  that  the  required  statements  in 
pro])o.sed  S1.55  ami  1.78  are 
unneces.sarv  since  an  examiner  can 
address  in  a  rejection  that  certain 
subject  matter  or  claims  are  not 
supported  hy  the  priority  application, 
giving  an  ap])lit:ant  the  opjiortnnity  to 
res])ond  to  either  the  prior  art  rejection 
or  a  rejection  under  35  IJ..S.C.  112  for 
claim  amendments  that  add  subject 
matter.  .Several  comments  suggested 
deferring  the  determination  of  whether 
the  apjilication  is  an  AIA  apjilication  or 
a  pre-AIA  ajqilication  until  and  unless 
a  rejection  is  addre.ssed  with  a  pre-AIA 
§  1.131  affidavit  or  declaration.  .Several 
comments  asserted  that  hy  dealing  with 
this  issue  in  the  context  of  a  rejection, 
the  dispute  of  whether  the  ajiplication 
ever  contained  a  claim  having  an 
effective  filing  date  that  is  on  or  after 
March  18.  2013,  can  he  resolved  through 
ajipeal. 

Re.spon.se; 'fhe  suggested  alternative 
of  having  the  examiner  address  the  issue 
of  entitlement  to  prioritv  or  the  benefit 
of  an  earlier  filing  date,  and  allowing 
the  a])|)licant  to  addre.ss  the  issue  in  a 
respon.se  to  the  Office  action,  would 
entail  the  same  examination  costs  that 
the  Office  would  incur  to  determine  on 
its  own  whether  an  application  is  an 


AIA  ajiplication  or  a  pre-AIA 
application  prior  to  issuing  an  Office 
action.  Moreover,  a  claim  is  not  subject 
to  a  rejection  under  AIA  35  l]..S.O.  102 
or  103  (unless  there  is  intervening  prior 
art)  or  under  35  lI..S.(k  112(a)  simply 
because  the  claim  is  to  a  claimed 
invention  that  has  an  effective  filing 
date  on  or  after  March  18,  2013.  l^astlv. 
the  differences  between  AIA  35  lJ..S.(k 
102  and  103  and  ])re-AIA  35  IJ..S.0.  102 
and  103  are  not  limited  to  the  ability  to 
antedate  jirior  art  hy  showing  prior 
invention  under  ^  1.131. 

Clonununt  18;  One  comment 
questioned  whether  the  statement 
requirement  under  §5?  1.55  and  1.78  is 
part  of  the  ajiplicant's  duty  of 
disclosure.  .Several  comments  were 
concerned  that  the  rec|uirement  to  make 
the.se  statements  would  increa.se  the 
likelihood  of  charges  of  ineipiitahle 
conduct.  'Fwo  comments  reipiested 
clarification  of  the  Office’s  sugge.stion  to 
include  the  “reasonable  belief”  language 
in  the  reipiired  statements.  Another 
comment  suggested  that  the  Office 
include  in  the  rules  that  the  re(]uireil 
.statements  made  hy  ap])licant  would  not 
impact  the  validitv  of  the  patent. 

Re.s/jon.se; 'fhe  Office  is  |)roviding  in 
this  final  rule  that  an  applic:ant  is  not 
reijuired  to  |)rovide  such  a  statement  if 
the  ajiplicant  rea.sonahlv  believes  on  the 
basis  of  information  already  known  to 
the  individuals  designated  as  having  a 
duty  of  disclosure  with  respect  to  the 
application  that  the  transition 
application  does  not.  and  did  not  at  any 
time,  contain  a  claim  to  a  claimed 
invention  that  has  an  effective  filing 
date  on  or  after  March  18.  2013. 
However,  1.58  also  includes  a  general 
duty  of  candor  and  good  faith  in  dealing 
with  the  Office,  which  could  he 
implicated  if  an  applicant  is  aware  that 
a  transition  ap])lication  contains  a  claim 
to  a  claimed  invention  that  has  an 
effective  filing  date  on  or  after  March 
18,  2013,  hut  nonetheless  chooses  not  to 
jirovide  the  .statement  when  rei^uired 
under  §  1.55  or  1.78. 

Conuuent  78;  One  comment 
ipiestioned  how  long  the  statement 
reipnrement  would  lie  apjilicahle, 
noting  that  an  apjilication  may  claim  the 
benefit  under  35  II..S.0.  120  and  §  1.78 
of  an  application  filed  many  years 
earlier. 

/fe.s/wn.se;  3’he  requirement  fora 
.statement  for  certain  transition 
aiiplications  in  ^§1.55  and  1.78  as 
adopted  in  this  final  rule  is  implicated 
whenever  an  aiijilication  filed  on  or 
after  March  18,  2013,  claims  a  right  of 
priority  to  or  the  benefit  of  the  filing 
date  of  an  ajiplication  filed  prior  to 
March  18,  2013.  This  requirement, 
however,  should  not  affect  continuation 
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or  divisional  applications  l)ecaiise  a 
continuation  or  divisional  application 
(li.sclo.ses  and  claims  only  subject  matter 
al.so  (lisclo.sed  in  tin;  jjrior-lihul 
a))plication.  .See  MFKP  |?2()l.()(i  (defines 
divisional  application),  and  ^  201 .07 
(defines  continuation  application).  In 
addition,  an  application  claiming  a  right 
of  prioritv  to  a  foreign  ap])lication  or  the 
benefit  of  a  provisional  ap])lication  must 
h»!  filed  within  one  year  of  the  filing 
date  of  the  foreign  or  provisional 
application.  .See  II.S  IL.S.C'.  11 9(a)  and 
119(e).  In  view  of  the  one-year  filing 
period  retiuirement  in  tl-S  l]..S.(^  119(a) 
and  119(e).  this  requirement  should  not 
affect  ap})lication.s  filed  after  May  10. 
2014.  that  claim  only  a  right  of  ])riorily 
to  one  or  more  fondgn  a])plications.  or 
that  oidy  claim  the  benefit  of  one  or 
more  provisional  apj)lications  (the 
critical  date  is  May  10.  2014,  rather  than 
March  10,  2014.  in  view  of  the  changes 
to  H.S  II..S.C.  119  in  section  201(c)  of  the 
the  Patent  Imw  Treaties  Implementation 
Act  of  2012.  Public  Law  112-211 
(2012)).  Therefore,  after  March  10.  2014. 
(or  May  10,  2014.  the  statement  retjuired 
by  §§1..'>.'i  and  1.78  as  adopted  in  tliis 
final  rule  for  certain  transition 
a])plications  should  he  necessary  only 
in  certain  continuation-in-part 
applications. 

(Comment  20;  Oik;  comment  suggested 
that  the  Office  extend  the  four-month 
dixidline  for  making  the  statements 
nuiuired  under  §§  1..').')  and  1.78  because 
it  is  burdensome  on  ap})licants  to 
identify  the  exi.stence  of  claims  having 
an  effective  filing  dale  after  March  10. 
2013,  and  missing  the  deadline  would 
trigger  a  re()uirement  for  information 
under  §  1.1 0.S  that  the  applicant  identify 
where  there  is  written  (hrscription 
support  for  the  remaining  claims  in  the 
non])rovisional  aj)plication.  One 
comment  as.serted  that  this  re(]uirenient 
for  information  under  §  I.IO.'i  is 
punitive,  arbitrary,  and  ca])ricious.  One 
comment  as.serted  that  a  re(]U(;st  for 
admission  (with  .sanctions  for  failure  to 
he  accurate)  is  ina])propriate,  (;.s])eciallv 
wh(!re  it  is  unclear  whether  a  statement 
is  neces.sary.  One  comment  questioned 
whetlun’  the  Office  woidd  reciuire  a 
statement  under  §4?  1..'j.'5  or  1.78  if  no 
.statement  is  made  prior  to  examination, 
hut  it  is  later  determined  that  a 
statement  should  he  made  regarding 
either  new  subject  matter  or  new  claims 
not  supjmrted  hv  a  ])r(!-AiA  application 
for  which  priority  or  benefit  is  claimed. 
One  comment  raised  concerns  that  a 
practitioner  mav  he  forceul  to  choose 
l)elween  violating  state  bar  rules  hv 
making  a  statement  adverse  to  a  client’s 
intere.sts  or  violating  the  Office's  rules  of 
jjractice. 


Response:  This  final  rule  do(!s  not 
provide  that  the  Office  will  i.ssue  a 
requirement  for  information  under 
I.IO.'i  as  a  sanction  or  ]K!nalty  for  non- 
compliance  w'ith  the  statement 
nKpiirement  under  1..'j.'j  and  1.78. 
Rather,  the  Office  is  simplv  indicating 
that  the  Office  mav  issue  a  nupiinaiumt 
for  information  under  4;  I.IO.'i  if  an 
applicant  lakes  f;onflicting  positions  on 
whether  an  a])])lication  contains,  or 
contained  at  any  time,  a  claim  to  a 
claimed  invention  having  an  effective 
filing  date  on  or  after  March  10.  2013. 
For  examj)le,  the  Office  may  recpnre  the 
applicant  to  identify  where  there  is 
written  description  support  under  35 
U.S.C.  112(a)  in  the  pre-AIA  application 
for  each  claim  to  a  claimed  invention  if 
an  a]Ji)licant  jnovides  a  statement  under 
S  1.55  or  S  1.78.  hut  later  argues  that  the 
ai)i)lication  should  have  been  examined 
as  a  pre-AIA  ap])lication  hecau.se  the 
application  does  not  actually  c;ontain  a 
claim  to  a  claimcul  invention  having  an 
effective  filing  date  on  or  after  March 
10,  2013.  The  Office  woidd  not  issue  a 
reeiuirement  for  information  under 
§1.105  simply  hee:ause  of  a 
disagreement  with  the  applie;imt’s 
statement  under  §  1.55  or  §  1.78  or  the 
lack  of  sue:h  a  steitement. 

(Comment  21:  Sevenil  e:omments 
suggested  that  the  Offie:e  provide  a 
mee:hanism  (e.g.,  a  e:hee;k  box)  on  the 
applie:ation  data  sheet  to  enable 
applie:ant.s  to  make  the  reepiired 
stiilemeaits.  One  comment  stated  thiil 
slcikeliolders  should  he  able  to  identify 
whie;h  law  applies  with  ease  and 
trims])are!ne:y.  and  further  suggeisteel 
putting  notice  on  the  fae:e  of  the  jiatent 
to  indicate  wdiether  the  patent  was 
issued  under  pre-AIA  law  or  AIA  law. 

Resjumse:  The  Office  is  reivising  the 
apj)lication  data  shee4  to  include  a 
e:heck  box  to  allow  ap])lie;ants  to  erisily 
inelie;ate  whether  a  transition 
application  contains  or  ever  contained  a 
claim  to  a  claimed  inveaition  having  an 
e:ffee:tive  filing  elate  that  is  on  or  after 
Mare:h  18,  2013.  The  Offie:e  jilans  to 
inelie:ate  in  the  Offic:e’s  Patimt 
A])])lication  Loe;ating  and  Monitoring 
(RALM)  .system  whether  the  Offie:e  is 
treating  an  a])plicatiem  as  subject  to  pre- 
AIA  35  U.S.C.  102  and  103  (a  prei-AlA 
a])plie:alie)n)  or  AIA  35  U.S.C.  102  iinel 
103  (iin  AIA  iq)plicatie)n).  Meanhers  of 
the  puhlie;  may  ae:e:e;.s.s  this  information 
via  the  I’atent  A])])lie;ation  Information 
Reitrieval  (PAIR)  system.  Furthermore, 
form  panigra])h.s  for  use  in  Office 
ae:tie)n.s  will  he  eleveloiieiel  whie;h  will 
ielentifv  whether  the  preivisiems  of  pre- 
AIA  3.5  U.S.C.  102  anel  103  eir  AIA  35 
U.S.C.  102  anel  103  apply  if  there;  is  a 
reje;e:tie)n  haseul  uj)e)n  35  U.S.fk  102  eir 
103. 


(Comment  22:  .Several  e:ommenls 
preijiei.seel  that  the  Offie:e  initially 
e;x;imine  all  iipplieaitions  fileel  em  eir  after 
MiU'e:h  18,  2013.  as  if  the;y  we;re  suhjea;! 
le)  the  peist-AIA  pren  isieins.  .S])ee;ifie:ally, 
if  an  applie;atie)n  is  suhjee:t  te;  a  prieir  art 
re;jee;tie)n  haseel  em  ])e)sl-AlA  jireivisiems, 
applieiants  wemlel  have  the  eiiiiieirtunily 
le)  ])re)viele  evielenea;  tlmt  the  applie;iilie)n 
is  suhjeel  te)  ])re-AlA  preevisieens.  One 
e;e)mment  ne)le;el  that  a  prie)r  art  .se;are;h 
e:e)nelue;leel  uneie;r  AIA  35  U..S.C.  102  anel 
103  is  hre)aeler  them  a  .seare.h  e:e)nelue:leel 
uneler  pre-AIA  35  U.S.C.  102  anel  103, 
emel  the;refore  we)ulel  encomj)a.ss 
substantially  all  jirieer  art  uneler  pre-AIA 
35  U..S.C.  102  anel  103,  with  two 
j)e)s.sihle  limiteel  exe;eptie)ns  fe)r 
commonly  owned  or  joint  rese;arch 
agre;ement  patents  anel  patent 
aj)])lie:ation  puhlie:ations  anel  e:ertain 
grae;e  periexl  eli.sedosures  mecisureel  freim 
the  filing  elate  of  a  fe)re;ign  jirieirity 
applicatie)!!  (inste;ael  e)f  from  the  earliei.st 
e;ffee:tive  U..S.  filing).  One  e:omment 
ne)teel  that  e:e)nelui:ting  .searedies  uneler  a 
single  stanelarel  we)ulel  minimize  the 
training  hurelen  eui  e;xaminer.s  anel  the 
e;e)nfusie)n  that  woulel  arise  if  seare:hes 
iire:  e:e)nelue;te:el  uneler  elifferent  stanehirels 
fe)r  elifie;rent  applications. 

Res})onse:T\m  suggesteel  alternative 
e)f  treating  all  ;ip])lle:atie)ns  fileel  eiii  e)r 
after  Mare;h  18,  2013,  iis  .suhjee:t  te)  AIA 
35  U.S.C.  102  anel  103  (e.g..  as  AIA 
<i|)|)lie:atie)n.s)  e;ntails  the  risk  e)f  i.ssuing 
patents  e:e)ntaining  luqiatentahle  claims. 
Fe)r  exanqile.  the  preivision  in  pre-AIA 
35  U..S.(].  103(c)  e;e)ncerning  the 
avaihihility  e)f  e;e)mme)nly  owneel  prior 
art  ap])lies  e)nly  to  pre-AIA  35  U.,S.C. 

103  fe)r  a  pre;-AlA  applicatieen.  anel  thus 
i)  e;laimeel  inventieen  in  a  pre-AIA 
applie:atie)n  examineel  uneler  AIA  35 
U..S.(k  102  anel  103  e;oulel  appe;ar  to  he 
])ate;ntahle  where  a  rejectie)n  under  pre;- 
AlA  35  U.S.C.  102(e)  on  the  basis  of 
e:e)mme)nly  e)wneel  jiiieir  art  might  he 
aj)j)roj)riate.  In  aelelitieen,  .sue;h  a  jjractice 
woulel  also  shift  the  hurelen  e)f 
ele;te;rmining  whethe;r  an  i.ssue;el  ])atent  is 
really  an  AIA  patent  eer  a  pre;-AIA  jiatent 
to  the  puhlie. 

(Comment  22:  One  e:e)mment  ree]uesle;el 
e:larifie:atie)n  re;gareling  whe;the;r  a 
e:e)ntinuatie)n  eir  a  elivisieinal  ai)i)iie:;itie)n 
fileel  afte;r  Mare;h  18,  2013,  anel  having 
a  e:laim  ne)t  j)re;.senleel  in  the  prieer  ])re- 
AIA  <i])])lie:atie)n.  hut  ne)t  e;e)ntaining  ne;w 
imitteir,  weeulel  re;e|uire  a  statement  te) 
that  effee;t.  Ane)lher  ce)mme;nt  re;eiue;steel 
e:larifie;atie)n  as  to  whe;the;r  .suhje;e:t 
matte;r  ne)t  e;laime;el,  hut  fidly  siq)])e)rteel, 
in  a  pre-AIA  applie;ation  that  is  later 
e:laimeel  in  a  exmtinuiitiein  e)r  elivisional 
fileel  afte;r  Mare:h  18,  2013,  woulel  make; 
the  applie:atie)n  .suhje;e:t  to  AIA  35  U.S.C. 
102  anel  103. 


Federal  Register / Vol.  78,  No.  31 /Thursday,  February  14,  2013/Rules  and  Regulations 


11043 


Uasponse:  The  addition  of  a  claim  in 
a  transition  apjjlication  that  is  directed 
to  subject  matter  fnlly  sup|)orteil  in  a 
pre-AIA  Ixmefit  or  ])riority  a])])lication 
wonld  not  itself  trigger  the  stateimait 
nuinirement  under  §  1.5.'j  or  ^  1.78  and 
would  not  make  the  a])plication  subject 
to  AlA  3.1  IJ.S.C.  102  and  103. 

(jOininanl  24:  Several  comments 
suggested  that  the  Office  should  t:larify 
that  an  amendment  to  the  claims  that 
lacks  support  under  3.1  ll.S.f].  112(a) 
do(!.s  not  convert  that  aj)])lication  into  an 
AlA  application. 

litisponse:  For  an  application  filed  on 
or  after  March  10,  2013,  that  disclo.ses 
and  claims  only  subject  matter  also 
disclosed  in  a  jjrevionsly  filed  ])re-AlA 
application  to  which  the  ap])lication 
filed  on  or  after  Man:h  10,  2013,  is 
entitled  to  jjrioritv  or  benefit  under  3.1 
U.S.O.  119,  120.  121,  or  30.1,  an 
amendment  (other  than  a  preliminary 
amendment  filed  on  the  same  day  as 
such  application)  seeking  to  add  a  claim 
to  a  claimed  invention  that  is  directed 
to  new  matt(;r  wonld  not  convert  the 
application  into  an  AIA  application.  3.1 

II. S.C.  132(a)  prohibits  the  introduction 
of  new  matter  into  the  di.sclosnre  and 
thus  an  api)lication  may  not  actually 
“contain”  a  claim  to  a  claimed 
inv(;ntion  that  is  directed  to  new  matter. 
The  Office  notes  that  the  Ml’FP  sets 
forth  the  following  process  for  treating 
amendments  that  are  believed  to  contain 
new  matter:  (1)  A  new  drawing  should 
not  be  entered  if  the  examiner  discovers 
that  the  drawing  contains  new  matter 
(MPEP  §808.02);  and  (2)  amendments  to 
the  written  de.scription  or  claims 
involving  new  matter  are  ordinarily 
entered,  but  the  new  matter  is  recpiired 
to  he  cancelled  from  the  written 
description  and  the  claims  directed  to 
the  new  matter  are  rejected  under  3.1 

IJ. S.C.  112(a)  (MPEP  §808.04).  This 
process  for  treating  amendments 
containing  new  matter  is  jnirely  an 
administrative  ])roce.ss  for  handling  an 
amendment  seeking  to  introduce  new 
matter  into  the  disclosure  of  the 
invention  in  violation  of  3.1  IJ.S.C. 

132(a)  and  resolving  disputes  between 
the  ap])licant  and  an  examiner  as  to 
whether  a  new  drawing  or  amendment 
to  the  written  descri])tion  or  claims 
would  actually  introduce  new  matter. 

Comment  25:  One  comment  suggested 
that  the  rules  should  provide  recourse 
in  the  situation  where  there  has  been  an 
inadvertent  addition  of  a  claim,  or  a 
sjjecific  reference  to  a  prior-filed 
application,  that  causes  the  a])])lication 
to  be  subject  to  AlA  3.1  IJ.S.C.  102  and 
103.  The  comment  suggested  that  the 
applicant  be  permitted  to  file  an  oath  or 
declaration  asserting  such  inadvertence. 
.siu:h  that  the  a])])lication  may  be 


examined  under  pre-AIA  3.1  IJ.S.C.  102 
and  103. 

/fo.s’po/j.se;  There  is  no  ])rovi.sion  in  the 
AIA  for  an  ap])lication  (or  any  ])atent 
issuing  ther(U)n)  that  contains,  or 
contained  at  any  time,  such  a  claim  or 
specific  nderence  to  be  subject  to  pre- 
AIA  3.1  IJ.S.fJ.  102  and  103  instead  of 
AIA  3.1  IJ..S.C,.  102  and  103  on  the  basis 
of  the  claim  or  specific  reference  being 
submitted  by  inadvmtence  or  on  the 
basis  of  an  oath  or  declaration  asserting 
that  the  claim  or  specific  reference  was 
submitted  by  inadvertence.  As 
discu.ssed  previously,  however,  for  an 
aj)plication  filed  on  or  after  March  18, 
2013.  that  discloses  and  claims  only 
subject  matter  also  disclosed  in  a 
previously  filed  pre-AIA  a})plication  to 
which  the  ap])lication  filed  on  or  after 
March  18,  2013.  is  entitled  to  prioritv  or 
benefit  under  3.1  IJ.S.C.  119,  120,  121, 
or  38.1,  an  amendment  (other  than  a 
preliminary  amendment  filed  on  the 
same  day  as  such  aj)plication)  seeking  to 
add  a  claim  to  a  claimed  invention  that 
is  directed  to  new  matter  would  not 
convert  the  application  into  an  AIA 
ai)])lication. 

(k)i}ini(^nt  2(i:  One  comment  snggestcul 
that  the  Office  ])rovide  an  aj)j)licant 
with  the  o])portnnity  to;  (1)  Canc;el  any 
claims  to  a  claimed  invimtion  having  an 
effective  filing  date  before;  March  Iti, 
2013.  from  the  application;  and/or  (2) 
file  a  divisional  applicatie)n  directed  to 
the  cancelled  subject  matter  to  (;nable 
a])])licants  to  have  the  claims  in  the 
divisional  a])plication  examined  under 
])re-AIA  3.1  IJ.S.C  102  and  103. 

Responsi^:  If  an  application  on  filing 
contains  at  lea.st  one  claim  having  an 
effective  filing  date  before  March  18. 
2013,  and  at  least  one  claim  having  an 
effective  filing  date  on  or  after  March 
18,  2013,  the  a))])lication  will  be 
examined  under  AIA  even  if  the  latter 
claims  are  cancelled.  However,  if  a  pre- 
AIA  jjarent  application  is  pending  and 
an  applicant  inadvertently  files  a 
continuing  ai)plication  with  claims 
having  an  effective  filing  date  on  or  after 
March  18,  2013,  the  applicant  could  file 
a  continuation  or  divisional  ap])lication 
from  the  pre-AIA  parent  application 
without  any  claim  to  the  ben(;fit  of  the 
AIA  application  and  without  any  claim 
to  a  claimed  invention  having  an 
effective  filing  date  on  or  after  March 
18,  2013.  In  this  situation,  the 
continuation  or  divisional  application 
would  be  examined  as  a  pre-AIA 
a])plication  under  pre-AIA  3.1  IJ.S.C. 

102  and  103. 

Comment  27:  One  comment  suggested 
that  the  statements  required  under 
§  1..1.1  or  §  1.78  for  transition 
ajjplications  containing  a  claim  having 
an  effective  filing  date  that  is  on  or  after 


March  18,  2013,  that  was  first  pr(;sented 
after  the  fonr-month  deadline  could  1h; 
made  in  an  amendment  or  response 
during  prosecution.  One  comment 
(inestioned  whether  the  .statement  could 
be  submitted  during  the  period  set  in 
§  1..13  for  r(;ply  to  a  notice  to  file 
missing  j)arts  of  an  application. 

/te.s/jon.se;  Sections  1..1.1(j),  1.78(a)(8). 
and  (c)(8)  set  out  the  time  period  within 
which  such  a  statement  (when  required) 
mn.st  be  submitted.  Such  a  statement 
(when  re(juired)  must  be;  submitted 
within  the  later  of  four  months  from  the 
actual  filing  date  of  the  nonprovisional 
application,  four  months  fn)m  the  date 
of  entry  into  the  national  stage  as  .set 
forth  in  §1.491  in  an  international 
ajjplication.  sixteen  months  from  the 
filing  date  of  the  prior-filed  foreign 
application,  or  the  date  that  a  fir.st  claim 
to  a  claimed  invention  that  has  an 
effective  filing  date  on  or  after  March 
18.  2013.  is  pre.sented  in  the 
nonprovisional  ap|)lication.  The  time 
frame  specified  in  §  1..1.1  or  §  1.78  is  not 
affected  by  the  i.ssuance  of  a  notice  to 
file  missing  jiarts  of  an  ajjjjlication 
under  §  1..13.  In  addition,  the  Office  has 
eidarg(;d  the  time  period  for  filing  the 
inventor's  oath  or  declaration,  which 
should  reduce  the  situations  in  which  it 
is  necessarv  to  issue  a  notice  to  file 
missing  parts  of  an  application  under 
§  1..13.  See  (jiumges  To  Implement  the 
Inventor’s  Oath  or  Declaration 
Provisions  of  the  Leahv-Smith  America 
Invents  Act ^77  FR  48778.  48779-80 
(Aug.  14.  2012).  Permitting  the 
.statement  recpiired  bv  §  1..1.1  or  §  1.78  for 
certain  transition  applications  to  be 
submittcid  during  the  jieriod  set  in  §  1..13 
for  reply  to  a  notice  to  file  missing  parts 
of  an  ajiplication  wonld  c;ncourage 
applicants  to  file  ajqjlications  that  are 
not  in  condition  for  cixamination. 

C.  Prior  Inventor  Disclosures  (Sections 
1.130  and  1.77) 

Comment  20:  One  comment  suggcisted 
that  the  organization  of  §  1.130  be 
improved  to  clarify  the  different 
recpiirements  for  a  declaration 
depending  on  the  applicable 
circumstances.  One  comment  suggested 
that  jiroiiosed  §  1.130  should  be;  revised 
to  remove  the  recpiirement  that  the 
"subject  matter  disclosed”  be  shown  to 
have  been  "invemted”  by  one  of  the 
coinventors  of  the  ajiplication  because 
such  subject  matter  may  not  nece.ssarily 
correspond  to  the  claimed  invention. 
The  comment  furtlu;r  suggested  that  the 
rule  he  reviscid  to  conform  to  the  statute 
and  require  instead  that  the  declaration 
establish  that  the  snbjcict  matter  that  is 
disclo.sed  was  obtained  directly  or 
indirectly  from  an  inventor  of  the 
invention  that  is  claimed.  One  comment 
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ex|)ressed  eoneern  that  the  language 
“subject  matter  of  the  disclosure”  usckI 
in  propo.sed  §  1.130  did  not  track  the 
statutory  language  of  “subject  matter 
disclosed.”  Another  coimmnit  suggijsted 
that  the  Office  take  a  general  ajijnoach. 
similar  to  that  taken  in  current  affidavit 
jmictice  und(;r  §§  1.131  and  1.132 
nigarding  the  submission  of  evidence 
under  proposed  §  1.130.  leaving  out  the 
(lidails  regarding  the  sufficiency  of  the 
evidence  which  will  develop  on  a  case- 
hv-case  basis. 

lif^sponsu:  .Section  1.130  as  ado|)ted  in 
this  final  rule  has  been  revised  to  more 
closely  track  the  language  of  the  statute 
and  has  been  streamlined  to  set  forth 
only  the  procedural  recpiiniinents  for 
submitting  a  declaration  or  affidavit  of 
attribution  under  §  1.130(a)  and  a 
declaration  or  affidavit  of  prior  public 
disclo.sure  by  the  inventor  or  a  joint 
inventor  under  §  1.130(b).  'I’he  rule  only 
nujuires  the  information  necessary  for 
the  Office  to  make  a  decision  (i.e..  a 
copy  or  description  of  the  jirior 
di.sclosure  where  applicable).  The 
showing  retpiired  for  e.stablishing 
sufficiency  of  a  declaration  or  affidavit 
under  5?  1.130  is  discns.sed  in  the 
Fxamination  (hiidelines  for 
Implementing  the  Fir.st  Inventor  To  File 
Provisions  of  the  Leahv-Smith  America 
Invents  Act. 

(hmnumt  251;  One  comimait  suggested 
that  proj)osed  1.130  reallocates  the 
burden  of  proof  to  show  derivation  to 
the  inventor  and  is  thus  sub.stantive. 

/fe.spon.se;  As  di.scussed  above.  ??  1.130 
as  adopted  in  this  final  ruh;  simply  .sets 
forth  the  procedural  recpiirements  for  an 
affidavit  or  declaration  under  ^  1.130. 

(lommmt  .30;  One  comment 
(juestioned  the  requirement  in  pro])o.sed 
§  1.130  that  a  declaration  hi; 
accompanied  bv  evidence  and  requested 
that  the  Office  clarify  whether  a  later 
submission  of  evidence  which  siq)ports. 
but  does  not  initially  accompany,  a 
§  1.130  affidavit  or  declaration  would  be 
nijected. 

/fe.s'ponse:  The  submission  of 
evidence  with  a  declaration  mu.st  be 
timely  or  .seasonablv  filed  to  be  entered 
and  entitled  to  consideration.  This  is  the 
current  standard  for  (hiclaration/ 
affidavit  j)ractice  under  j)re-existing 
§§1.131  and  1.132  as  set  forth  in  MPKP 
§§  71. '>.00  and  710.01.  res])ectively. 
.Sj)ecifically.  affidavits  and  declarations 
and  other  evidence  traversing  rejections 
ari!  considered  timely  if  suhmitted:  (1) 
Prior  to  a  final  rejection:  (2)  before 
a|)|)eal  in  an  a])plication  not  having  a 
final  rejection:  (3)  after  final  rejection, 
but  before  or  on  the  same  date  of  filing 
an  a])peal,  uj)on  a  showing  of  good  and 
sufficient  reasons  why  the  affidavit  or 
other  evidence  is  necessarv  and  was  not 


earlier  presented  in  compliance  with 
§  1.110(e):  or  (4)  after  the  pros(!ciition  is 
closed  (e.g.,  after  a  final  rejection,  after 
a])])(!al.  or  after  allowance)  if  applicant 
files  the  affidavit  or  other  evidence  with 
a  recpiest  for  continiuul  examination 
(R(;ii)  und(;r  §  1.114  in  a  utility  or  i)lant 
application  filed  on  or  after  linn;  0, 

Itttl.'j.  or  a  continued  prosecution 
application  (C^PA)  under  §  l.,'j3(d)  in  a 
design  ap])lication.  .S’ee  MPEI*  section 
71,1.0?)  and  710.01. 

Coinnwnt  31:  One  comment  retpiested 
that  declarations  submittful  under 
|)ropo.setl  §  1.130(b)  for  a  A.'u/z-type 
declaratit)!!  (an  affidavit  or  declaration 
of  attribution  as  discussed  in  MPEP 
§710.10)  ami  under  ])ropo.sed  §  1.130(d) 
for  a  showing  of  derivation  b(!  permitted 
to  be  filed  confidentially. 

liasponsc:  Declarations  or  affidavits 
filed  by  an  ap])licant  or  patent  owner  to 
overcome  a  rejection  or  an  objection 
cannot  b(!  filed  confidentially  i)(;cause 
the  public  needs  to  know  what  evichnice 
the  examiner  ndied  upon  in 
determining  the  jiatentahilitv  of  the 
claims,  (airrent  practice  docis  not 
provide  for  the  coninkintial  filing  of  an 
affidavit  or  declaration  of  attrihution  or 
an  affidavit  or  declaration  to  show 
(huivation.  However,  ai)plicants  mav 
submit  ])roi)rietary  information  with  a 
])etition  to  expunge  under  limited 
circum.stanc(!.s  as  (!X|)lained  in  Mlfi']P 
§724. 

(Joinnicnt  32:  One  comment  suggesttul 
that  the  Office  instruct  patent  applicants 
to  come  forward  with  any  di.sclosure.s  of 
which  they  are  awan;  that  may  (lualifv 
as  a  prior  art  exc(;ption  under  AlA  3.1 
U.S.r,.  1()2(b).  Another  comment 
suggested  that  the  final  rules  nuiuin!  an 
applicant’s  disclosure  of  ]jrior  sec;ret 
commercial  use  of  the  claimed 
invention  for  more  than  one  year  prior 
to  the  original  filing  date  given  the 
ambiguities  in  the  statute. 

/fe.s'pon.se;  S(H:tion  1.77  j)ermits,  but 
does  not  require,  an  applicant  to 
provide  a  .statement  regarding  j)rior 
disclosures  by  the  inventor  or  a  joint 
inventor.  An  ajiijlicant  is  not  “r(;quired” 
to  identify  any  prior  di.sclo.sures  bv  the 
inventor  or  a  joint  inventor  unless  the 
prior  di.sclosure  is  not  a  grace  jjeriod 
disclosure  and  is  “material  to 
])atentat)ility”  or  the  prior  disclosure  is 
a  grace  j)eriod  di.sclosure  and  the 
ajiplicant  is  .seeking  to  relv  upon  the 
j)rior  di.sclosun!  to  overcome  a  rejection. 
However,  identifying  any  prior 
disclosures  hy  the  inventor  or  a  joint 
inventor  may  save  a])])licants  (and  the 
Office)  the  costs  related  to  an  Office 
action  and  re])ly  and  (!Xj)edite 
examination  of  the  application. 

(Jomincnl  33:  One  comment  .suggested 
that  the  Office  should  not  j)ermit  the 


mere  listing  of  prior  disclosures  in  an 
a])])lication  under  ])n)posed  §  1.77  but 
rather  by  way  of  affidavit  or  declaration, 
unle.ss  it  is  readily  apparent  that  these; 
prior  di.sclosnres  originated  with  the; 
inventor  because  the  inventor's  oath  or 
declaration  only  attests  to  the  claims  of 
the  application  and  not  to  the  terigin  e)f 
the  prior  disclosures  listeKl  in  the 
application. 

//e.s/jon.se;  Sections  l.()3(c)  and  l.n4(c) 
.state  that  a  person  may  not  execute  an 
inventor’s  oath  or  declaration  for  an 
ajjplication  unle.ss  that  ])erson  has 
reviewed  and  understands  the  contents 
of  the  applic:ation.  including  the  claims, 
and  is  aware  of  the  duty  to  disclose  to 
the  Office  all  information  known  to  the 
))erson  to  be  material  to  ])atentability  as 
defined  in  §  1..1(i.  See  Changeis  To 
Iniplonwni  tho  Inventor’s  Oath  or 
Declaration  Provisions  of  the  Leahv- 
Smith  America  Invents  Act.  77  FR  at 
48818-1?).  Therefore,  it  is  not  necessary 
to  have  a  person  executing  an  inventor’s 
oath  or  declaration  under  §  1.03  or  1.04 
])rovide  a  separate  affidavit  or 
declaration  attesting  to  the  statements  in 
the  a])])lication  as  filed. 

Comment  .V4.  ()ne  comment  suggestcul 
that  tin;  Offici;  add  a  corroboration 
re(|uir(;ment  to  pro])os(;d  §§1.130  and 

I. 131. 

Ilesponse:  'I’he  Office  does  not 
consider  a  pej- .se  re(juir(;ment  for 
corroboration  to  lx;  necessary  in  ex  parte 
examination  (i.e.,  a])j)lication 
examination  or  e.v  })arte  patent 
reexamination)  proceedings.  The  ne(;d 
for  corroboration  in  ex  parte 
proceedings  is  a  case-1  )y-ca.se 
determination  based  upon  the  sjiecific 
facts  of  the  case. 

Comment  35:  One  comment  a.sserted 
that  there  is  a  difference  between  a 
“di.sclosure”  and  a  “j)ublic  disclosure” 
from  the  provision  set  forth  in  ])ropo.sed 
§  1.130(c)  (whif;h  stated  that  if  an  earlier 
disclosure  was  not  a  print(;d 
])ublication,  the  affidavit  or  declaration 
must  de.scribe  the  disclosure  with 
sufficient  detail  and  particnlarity  to 
determine  that  the  disclosure  is  a  ])ublic 
disclosure  of  the  subject  matter  on 
which  the  rejection  is  based)  and 
r(;(juested  clarification  in  the  MFEF  or 
other  materials  on  what  facts  are  need(;d 
to  estahlish  a  ])ublic  disclosure. 

Uesponse.The,  term  “disclosure” 
includes  disclosures  that  are  not  ])ublic. 
For  (;xample.  prior  filed,  later  ])ublished 

II.  S.  patent  ap])lications  are  considered 
disclosur(;.s  on  their  earlie.st  effective 
filing  dates,  which  is  not  the  date  on 
which  the  disclosure  was  made  publiclv 
availahle.  'fhe  showing  r(;{iuired  to 
e.stablish  a  jniblic  di.sclo.sure  is 
discuss(;d  in  the  Examination 
(Guidelines  for  Implementing  the  Fir.st 
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Inventor  I’o  File  Provisions  of  the 
heahy-Sniith  America  Invents  Act. 

(Jnnunant  .If)';  One  comment  suggested 
r(;vising  the  last  sentences  of  pro])o.sed 
§1.13()(c)  and  (e)  to  make  the  standard 
for  evaluating  both  non-])ul)lications 
and  publications  the  .same  and  to 
(diminate  the  iiotentially  confusing 
refereiu;e  to  the  language  “the  subject 
matter  on  which  the  rejection  is  based.” 

Ucsponsa:  Sv.cWon  1.130  as  ado])ted  in 
this  final  rule  does  not  include  the 
standard  for  evaluating  tin;  sufficiency 
of  a  declaration  or  attribution  or  refer  to 
“the  subject  matter  on  which  the 
rejection  is  based.”  'Fhe  details 
r(!garding  the  showing  needed  to 
establish  a  succe.ssfnl  declaration  or 
affidavit  under  §  1.130  are  di.scus.sed  in 
the  Examination  Guidelines  for 
Implementing  the  First  Inventor  To  File 
Provisions  of  the  Leahy-Smith  America 
Invents  Act. 

Comment  37:  One  comment  suggested 
amending  projjo.sed  §§1.130  and  1.131 
to  indicate  that  a  disclosure  on  which 
the  rejection  is  based  is  not  prior  art 
when  the  discdosnre  is  based  on  the 
|)uhlic  di.sclosure  or  subject  matter 
published  by  the  invcmtor  or  joint 
inventor. 

Hes})()ns(i:  As  di.scussed  previouslv. 

§  1.130  has  been  stnunnlined  to  .set  forth 
only  the  ])rocedural  re(iuirements  for 
submitting  a  declaration  or  affidavit  of 
attribution  under  this  section.  The 
showing  recjuired  for  establishing 
sufficiency  of  a  declaration  or  affidavit 
under  §1.130  as  adopted  in  this  final 
rule  is  discussed  in  the  Examination 
Guidelines  for  lm])lementing  tin;  P'irst 
Inventor  To  File  Provisions  of  the 
Leahy-Smith  America  Invents  Act. 

Commrm/  38;  One  comment  recjuested 
an  explanation  of  how  the  Office  would 
use  statements  made  in  a  declaration 
under  proj)osed  §  1.130  in  the 
examination  of  other  applications.  The 
comment  further  asked  whether  the 
Office  would  provide  a  way  for  the 
examiners  anti  the  jjuhlic  to  search  the 
contents  of  the  declarations. 

liesponsu:  The  Office  j)lans  to  include 
information  on  the  cover  sheet  of  II.S. 
patents  if  an  affidavit  or  declaration 
containing  evidence  of  a  j)rior  i)uhlic 
disclosure  under  §  1.130(h)  was  filed 
during  the  ])rosecntion  of  the 
apj)lication  for  that  pattait  in  order  to 
facilitate  .search  by  examiners  and  the 
public  of  ])rior  public  disclosures 
Itrought  to  the  Office’s  attention  under 
§  1.130(h). 

D.  Propos(^(i  Hcqiiircincni  in  §  1.130  To 
Iniiiule  Derivation  Proceedings 

(ionnnent  30:  Several  comments 
ojjposed  the  Office  requiring  a  petition 
for  a  derivation  jiroceeding  in  pro|)osed 


§  1.130(f).  One  comment  a.sserted  that 
such  a  rec|uirement  would  he  undulv 
burdensome  and  ])remature  if  based  on 
the  puhlislKul  claims  of  an  unexamined 
a])plication  which  may  not  he 
patentable  to  the  earlier  applicant.  One 
comiiKMit  stated  that  there  was  no  basis 
lor  retjuiring  the  filing  of  a  derivation 
petition  when  an  apj)licant  may  avoid  a 
r(!jection  in  another  way  such  as  by 
amending  the  claims,  (liu!  comment 
asserted  that  since  derivation  recpie.sts 
are  statutorily  j)ermi,ssive,  the  Office 
should  suggest  or  recommend,  hut  not 
recpnre  a  derivation  proceeding.  One 
comment  .stated  that  a])])licants,  not  the 
Office,  are  in  the  best  ])osition  to  decide 
if  a  derivation  proceeding  should  he 
instituted.  One  comment  rerpiested  that 
the  Office  e.stahlish  standards  for 
determining  whether  an  applicant  is 
recjuired  to  file  a  petition  for  a 
derivation  proceeding. 

Response:  .Section  1.130  as  ado})ted  in 
this  final  rub;  does  not  include  a 
requirement  to  file  a  petition  for  a 
derivation  proceeding  and  instead 
provides  that  an  applif;ant  or  patent 
owner  may  file  a  petition  for  a 
derivation  procruiding  if  the  pateirt  or 
pending  ajrjrlication  naming  another 
inventor  claims  an  invention  that  is  the 
same  or  substantially  the  same  as  tlu; 
applicant’s  or  patent  owner’s  claiiiKul 
invention. 

(ionnneni  40:  One  comment  suggested 
that  instead  of  nKpiiring  the  initiation  of 
a  derivation  proceeding,  the  Office 
should  imjrlement  a  rule  that  would 
alh)w  an  AIA  3.'j  D.S.G.  l()2(h)(2)(A) 
excejrtion  from  prior  art  to  extend  only 
to  disclosed  hut  unclaimed  subject 
matter  in  an  earlier  jratent  filing,  and 
that  a  patent  he  jrermitted  to  issue  on  a 
claimed  invention  only  if  the  claims 
with  the  earlier  effective  filing  date  are 
cancelled  via  a  derivation  jjroceeding  or 
post-grant  review  proceeding.  Another 
comment  (jiiestioned  whether  there  are 
any  cases  when;  the  Office  would  not 
require  the  apjjlicant  to  file  a  petition 
for  a  derivation  proceeding  even  if  the 
cdaims  are  the  same  and  the  inventors 
are  different. 

Response:  .Section  1.130  as  adopted  in 
this  final  rule  does  not  include  a 
nujuirement  to  file  a  petition  for  a 
derivation  proceeding.  An  a])plicant  or 
patent  owner  has  the  di.scretion  to  fib; 
a  petition  for  a  derivation  proceeding 
pursuant  to  §42.401  et  seq.  of  this  title. 
In  the  event  that  a  patent  is  issued  on 
a  later  filed  ai)})lication  claiming  subject 
matter  disclo.sed  in  an  earlier  filed 
application,  the  applicant  in  the  earlier 
filed  application  mav  retjuest  earlv 
puhlii;ation  of  the  ai)j)lication  under 
§  1.219  and  may  eite  the  resulting  patent 
ajjplication  publication  in  the  file  of  the 


patent  on  the  later  filed  ajjplication 
under  3.'j  IJ.S.G.  301  and  §  1..'101. 

Miscellaneous 

(ionnnent  41:  One  comment  suggested 
that  the  Office  implement  a  rule 
wherein  claiming  in  a  U..S.  application 
priority  to.  or  the  benefit  of.  an  earlier 
apj)lication  is  considered  an  expre.ss 
consent  by  the  applicant  to  ])rovide 
anyone  the  right  to  obtain  a  copy  of  the 
priority  document  from  the  api)licahle 
patent  office  upon  providing  evidence 
of  the  l)..S.  a))plication  and  the  prioritv 
claim  to  the  earlier  a]iplication  at  issue. 

Response:  3’he  Office  does  not  have 
jurisdiction  to  grant  or  deny  access  to 
patent  applications  filed  in  other 
intellectual  property  offices.  Acc;e.ss  to 
any  patent  application  is  determined  hv 
the  national  law  of  each  country  and 
cannot  he  governed  by  the  regulations  of 
another  intellectual  property  office. 

(ionnnent  42:  One  commtmt  suggested 
that  the  i)ropo.sed  rules  would  he  clearer 
if  the  Office  consistently  used  the  terms 
“Ixmefit  claim”  or  “prioritv  claim” 
when  using  the  term  “claim”  in  the 
context  of  the  ajiplicant  asserting  the 
hcmefit  of  an  earlier  ])riority  date  for  a 
given  claimed  invention  in  order  to 
differentiate  the  exact  .same  term  for  two 
different  ])urpo.se.s. 

Res})onse:  The  Office  will  endeavor  to 
he  consistent  with  the  use  of  the  terms 
hmiefit  claim  and  priority  cdaim  where 
it  is  necessary  for  clarity  in  the  rule. 

(ionnnent  4.3;  One  comment  suggested 
retaining  the  ])rovi.sions  pertaining  to 
j)re-AIA  a])|)lication.s  in  the  regulations 
so  that  the  ])uhlic  is  not  rcxjuired  to  keep 
old  co])ies  of  title  37  GFR  for  the  next 
twenty  years.  The  comment  akso 
suggested  changes  to  the  structure  of 
§l..''i.'5  and  §1.78. 

Response:The  Office  is  njtaining  in 
the  regulations  the  })rovision.s  pertaining 
to  pre-AlA  applications  (e.g..  §  1.131)  or 
modifying  provisions  in  the  r(;gulations 
such  that  they  ])ertain  to  both  or  either 
AIA  or  ])re-AlA  ajjjjlications  (e.g.. 
§§1.104  and  1.110).  Gen  tain  provisions 
api)ly  to  any  application  filed  on  or  after 
March  10.  2013.  regardle.ss  of  whether 
the  application  is  an  AIA  or  jire-AlA 
application  (e.g..  §§l..'i.')  and  1.78  apjilv 
to  any  application  filed  on  or  after 
March  10,  2013).  In  this  situation,  the 
nigulations  generally  do  not  include 
])rovisions  that  apply  only  to 
applications  filed  j)rior  to  March  10. 
2013.  ’fhe  Office  has  sim])lified  the 
.structure  of  §§l..'5.'j  and  1.78  and 
included  paragraj)!!  headings  for  clarity. 

(knnineni  44;  Two  comments 
recpiested  that  the  Office  take  the 
opportunity  to  clarify  what  is  meant  by 
“conflicting  claims”  in  projjo.sed 
§  1.78(e)  as  the  rule  does  not  explicitly 
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nicite  the  standard.  One  connnent 
suggested  that  the  standard  shoidd  he 
that  the  claims  are  lirawn  to  the  same  or 
substantially  the  same  invention  (as 
nuiuired  in  a  derivation  procijeding 
under  the  AlA  or  the  pre-AIA 
inter^eren(:(^  |)rovisions). 

Re.s/jo/j.se;  The  term  “conllicting 
claims”  in  1.78  has  been  changed  to 
“patentahly  indistinct  claims”  in  this 
final  rule  lor  clarity. 

(A)innu;nl  45;  One  comment  suggested 
deleting  the  nKjnirement  set  forth  in 
ju'opo.sed  4}  1.5.'j  to  “identify  foreign 
apjjlications  with  the  same  sul)jec:t 
matter  having  a  filing  date  before  that  of 
the  application  for  which  j)riority  is 
claimed”  hecau.se  this  requirement 
aj)j)ears  unnecessarily  hnrdensome  and 
there  does  not  aj)j)ear  to  he  a  need  for 
this  information  to  determine  fonngn 
priority.  One  comment  asserted  that 
there  is  an  inconsi.stency  between 
propo.sed  §  1 .78(c)(.'5).  which  does  not 
permit  cross  references  to  apjjlications 
for  which  benefit  is  not  claimed  in  an 
aj)|)lication  data  sheet,  and  jjroposeil 
§  l..'j.')(a)(3).  which  permits  the 
ichmtification  of  foreign  application  for 
which  priority  is  claiimul.  as  well  as  any 
foreign  a|)j)lication  for  tin;  sanu;  snhjcul 
matter  having  a  filing  date  hcdbre  that  of 
the  apj)lication  for  which  priority  is 
clainuid. 

/Ic.s/jon.sf?; 'I’he  retpiirement  to 
“identify  foreign  applications  with  the 
.same  subject  matter  having  a  filing  date 
before  that  of  the  application  for  which 
priority  is  claimed”  has  been  removed 
from  §  l..'j.'j  in  this  final  rnlc!.  The  ()ffic:e 
ahso  revised  §  1.77  to  indicate  that  cross- 
nderences  to  rtdated  applic;ations  should 
appear  in  the  specification  (rather  than 
in  an  ap])lication  data  sheet). 

Coimuent  46;  One  comment  recpiested 
that  the  Office  exercise  its  r(!gulatorv 
authority  to  clarify  what  kind  of  grant 
(]ualifies  as  a  joint  research  agreement 
and  what  type  of  cooperative  agreement 
which  is  not  a  written  contract  (jualifies 
as  a  joint  research  agnumient  for  the 
purpose  of  tlisciualifving  j)rior  art  under 
AlA  .3.5  U.S.O.  102(1)‘)(2)((;)  and  (c). 
Another  comment  suggcxsted  that  the 
Office;  confirm  an  expansive  or  liberal 
interj)r(;tation  of  what  constitutes  a  joint 
re.search  agrei'inent,  so  that  entities  who 
enter  into  collaborative  agre(;ments 
without  formal  written  contracts  (lraft(;(l 
by  legal  experts  can  .still  r(;lv  on  the 
|)rovisions  of  AlA  3.5  II..S.(;. 

1()2(1))(2)((:). 

lUiSjjoiisa:  A\A  35  U.S.O.  l()()(h) 
defines  what  constitutes  a  joint  r(;.search 
agreement  for  purpo.ses  of  AlA  35  U.S.f]. 
102.  There  was  no  snhstantive  change  to 
the  defiintion  of  joint  research 
agr(;ement  under  the  AIA. 


CjOiunwnt  47:  Oiu;  comment  recpiested 
that  the  Office  provide  a  nuians  for  an 
applicant  to  confidcaitially  make  of 
record  any  joint  re.search  agreciment,  and 
rcicpdre  that  oidy  miidmal  disclosnn;  of 
the  particis  involvcid  in  the  joint  research 
agreement  in  the  s])ecification  in 
accordance  with  jiroposed  ^  1.104.  The; 
comment  further  recpuistcal  that  the 
Office  ])ermit  the  amendmcait  of  the 
s])(;cification  pursuant  to  ^  1.71(g)(1) 
rcigarding  the  particis  involvcid  in  the 
joint  re.search  agrciement  throughout 
examination  and  without  a  lea;  hcaiause 
inventorship  is  nece.ssarilv  an  on-going 
determination  throughout  examination. 

licsfwnsc:  AlA  35  II.S.O.  102(c)  does 
not  require  that  a  joint  research 
agrciement  he  made  of  record  in  the 
a])plication,  hut  does  rcicpiirc;  the 
application  to  disclo.se  or  he  amendcal  to 
disclose  the  names  of  the  parties  to  the 
joint  researc;!)  agreement.  The;  Office 
will  not  entcir  an  amendment  to  the 
spcaafication  regarding  the  parties 
involved  in  the  joint  re.search  agreenuait 
throughout  examination  without  a  fee 
because  the  fee  simply  r(;c;overs  the 
Office's  costs  of  iqalating  the  record  of 
the  a])])lication. 

Comnwut  48:  One  comment  suggestcal 
that  a  listing  of  parties  to  a  joint 
researcli  agreemcint  la;  provided  for  in 
4^1.77.  which  conc(;rns  arrang(;ment  of 
a|)))lication  elements. 

/fcJ.s/am.se;  Seal  ion  1.77(h)(4)  provid(;.s 
for  the  disclosure;  of  namc;s  of  |)arties  to 
a  joint  r(;.search  agr(;em(;nt. 

(eminent  4.4;  One;  comment  r(;(piest(;(l 
that  jiroposcal  §  1  .l()4(c)(5)(i)  and  (ii) 
spcaafy  that  those;  sealienis  ajiplv  tei  a 
edaimeel  inventiein  in  an  ap|)lie:atiem 
“peneling”  ein  e)r  after  De;e:e;mher  10, 
2004. 

Response!:  Se;e:tion  1.104  has  he;e;n 
re;vise;el  in  this  final  ride  te;  elearlv 
speadfy  whie:h  applie:ation.s  anel  patents 
are;  e;ntitle;el  te;  the  provisions  eif 
^  1.104(e:)(5)(i)  anel  (ii). 

Coininent  50:  One;  eamunent  suggesteal 
that  refe;re;ne:es  tei  a  jeiint  inventeir  he; 
aeleleal  in  pro])e)se;el  1 .78(<i)(2)  anel 
1.110  when  the;  term  inventor  is  neit 
inteneleel  tei  eipjily  tei  the;  entire;  inve;ntive; 
entitv. 

Rasponse:  Sealiems  1.78  anel  1.110  as 
aele)])te;el  in  this  final  rule;  re;fe;r  te;  the; 
inventeir  eir  a  jeiint  inve;nte)r  as 
appre)])riate;. 

(jOininant  5J:  One;  eamunent  reapie;ste;el 
that  the;  Offiea;  i;xpl<un  why  the;  re;epiest 
feir  iideirmatieiii  re;g;ireling  inve;nte)rshi|) 
anel  owne;rshi|)  eif  the;  .suhje;e;t  matte;r  eif 
inelivielual  claims  .se;t  forth  in  preipeiseel 
§  1.110  is  not  preivieleal  feir  in  current 

1.105  (Re;epdre;me;nt.s  feir  Infeirmatiein). 

Response:  This  speanfie:  jireivisiein  was 
preivieleal  feir  in  ^  1 .1 10  befeire;  ^  1 .105 


Wiis  inqilememteel  anel  was  retaineel  feir 
excuninatiein  purposes. 

(lonnnent  52;  One;  eaimment  suggeste;el 
that  ]iropeise;el  §1.78(e;)  weiulel  give  the; 
Offiea;  the;  antheiritv  tei  reapdre; 
e:imea;llatiein  eif  elaims  anel  that  the; 
i:anea;llatiein  eif  eliiims  is  snhstantive;. 

Response:  Se.eMou  1.78(e)  as  aeleipteel 
in  this  final  ride  eleies  neit  re;]ire.se;nt  a 
e;hange;  in  Offiea;  prae:tiea;.  See  feirmer 

1.78(li)  (“Where;  twei  eir  meire; 
aiqilieaitieins  fileal  liy  the  siiine  ajiiiHeamt 
eaintain  eainflie:ting  e:laims.  eliminatiein 
eif  sne:h  e:laims  freim  all  lint  eine 
applieaitiein  may  he;  re;epdre;el  in  the; 
ahsenea;  eif  geieiel  anel  snffieaent  reasein 
feir  their  retentiein  elnring  jienelene.y  in 
more  than  eine  applie:atiein”). 

Connnent  5.V;One  eaimment  suggeisteel 
ameneiing  propeiseel  §  1.131(ti)  to 
]ireiviele;  an  appreipriate;  exanqile;  tei  sheiw 
eaineaiption  eif  an  inventiein  with  elue 
eliligemea;. 

Resj)onse:  MPFP  715  et  see],  anel  the 
eaise  law  e;ite;el  therein  ]ireiviele;  guielanea; 
reigareling  eainceiitiein  eif  an  inventiein 
anel  elue;  eliligenea;. 

(A)nnnent  54:  One  eaimmeait  .sugge;ste;el 
that  the;  Offiea;  take;  the;  eijqieirtnnitv  tei 
reivise;  1.77(li)  tei  .sejiarate  eiut  theise; 
items  eif  infeirmatiein  eairrently  reapdreel 
uneler  seiparate;  heiaelings  in  a  jiatent 
aiiiilieaitiein  that  are  neiw  geiing  tei  he; 
lrae:ke;el  liy  the;  applieaitiein  elata  she;e;t 
(sue:h  as  name;.  e;iti/a;nshi]i  anel 
resielenea;  eif  applieamt,  relateel 
applieaitieins.  feelerally  speinseireel  jeiint 
re;.se;are:h.  jeiint  re.seareli  agre;e;me;nt.s,  anel 
the;  preipei.se;el  rule;  feir  prieir  eli.sedosureis 
liv  eir  feir  an  inveaitor  uneler  §  1.130).  The; 
eaimment  furthe;r  suggesteel  that  sinea; 
the  timeline  feir  filing  the;  information 
re;epiire;el  liy  preijiei.seel  4;  1 .77(h)((i)  is  not 
eaiextensive  with  the  filing  eif  the; 
applieaitiein.  the;  re;epiire;ment  tei  ineduele 
this  iufeirmation  in  the  jiatent 
apjilieaitiem  seems  eiut  of  jilaea;.  The; 
eaimmont  also  suggesteel  that  keeping  all 
of  this  informatiein  trae;ke;et  anel 
]iuhll.she;el  as  ]iart  of  the  ajijilieaition  elata 
she;e;t  available  on  PAIR,  or  as  part  of  the 
eaiver  page  of  a  ]iate;nt  eir  jiuhlisheel 
ajiplieaitiein,  weiulel  keeji  the  jiulilie: 
iufeirmeiel  in  a  more;  e;ffie;ie;nt  manner. 

Response: 'I'he  arrangement  eif  the; 
speeafieaitiein  as  set  eiut  in  §  1.77  is  a 
suggeisteel  anel  preferreiel  anaingeiment, 
hut  is  neit  an  arrangement  that  an 
ii]i]ilie:ant  is  reiepiireel  tei  feilleiw.  In 
aelelitiein,  infeirmatiein  .sue:h  as  re;l;ite;el 
iipplie:atieins,  feelerally  speinseireel  jeiint 
re;se;are:h.  joint  re;,se;are:h  agreements,  anel 
prieir  inventeir  elise;leisure;.s  are;  neit 
jireivieleel  feir  in  an  applie:atiein  elata 
sheet. 

(Jonnneent  55;  One;  e:einune;nt  suggesteel 
that  the  Office;  sheiulel  avoiel  using  eilel 
rule;  numlieirs  feir  new  rides. 
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liesponse:  In  general,  tin;  OiTiee 
avoids  using  old  rule  numbers.  The 
OlTice  also  j)refers  to  gronj)  related  rules 
togeth(!r.  In  this  in.stanc;e,  there  are  no 
rule  ninnhm's  available  in  tin;  vicinity  of 
|?^1.13(),  1.131,  and  1.132.  Ihirthermon!. 
former  ^  1.130  has  been  rarely  invoked. 
Thus,  the  potential  confusion  from 
ndocating  the  ])rovisions  of  former 

1.130  to  S  1.131  and  using  S  1.130  for 
AlA  a])])lication.s  is  minimal. 

T’o;ji/nen/  5^);()ne  comment  iHupiested 
that  the  Office  provide  a  clear  definition 
in  §  1 .9  regarding  what  con.stitutes  a 
divisional  a]j])lication. 

Hcsponsa:  MVEV  ^201.00  indicates 
that  a  divisional  a])plication  is  an 
application  for  an  independent  or 
distinct  invention,  carved  out  of  a 
])(!nding  application  and  di.sclosing  and 
claiming  only  subject  matter  disclosed 
in  the  earlier  or  jiarent  aj)plic;ation.  This 
definition  of  divisional  a])plication 
locatcul  in  the  MPEF  is  ade(iuate  for 
curnmt  Office  proceedings. 

Oo/mnent  .57;  One  comment  suggested 
that  §  1.110  he  revised  to  inchid(!  the 
phrase  “or  obligation  to  assign 
ownershi])"  for  com])leteness. 

Ih^sponsf^:  Section  1.110  as  adopteil  in 
this  final  rule  includes  the  phrase  "or 
obligation  to  assign  ownership.” 

Rulemaking  (Considerations 

A.  Adniinistnitiw  Pvocvduiv  Act 

The  changes  in  this  final  rule  do  not 
change  the  substantive  criteria  of 
l)atental)ility.  I’liest!  changes  in  this  final 
rule  involve  rules  of  agency  practice  and 
jn'ocedure  and/or  interpretive  rules.  See 
Bdchow  (Joinnic’ns  Inc.  v.  F(XJ,  237  F.3d 
083,  090  (D.C.  Cir.  2001)  (rules 
governing  an  application  j)rocess  are 
procedural  under  the  Administrative 
l’roc(;dure  Act);  Inova  Alexandria  Hasp. 
V.  Shalala,  244  F.3d  342,  330  (4th  Cir. 
2001)  (rules  for  handling  appeals  were 
procedural  where  they  did  not  change 
the  substantive  standard  for  reviewing 
claims);  Naf’l  Org.  of  Veterans’ 
Advocates  v.  Sec’v  of  Veterans  Affenrs. 
200  F.3d  1303,  1373  (Fed.  Cir.  2001) 
(rule  that  clarifies  inter])retation  of  a 
statute  is  interjjretive). 

Accordingly,  ])rior  notice  and 
opportunity  for  public  comment  are  not 
recpiired  pursuant  to  3  II.S.C.  333(b)  or 
(c)  (or  anv  other  law).  See  (iooper  Techs. 
Co.  V.  Diidas.  330  F.3d  1330.  1330-37 
(Imd.  Cir.  2008)  (.stating  that  3  D.S.C. 
333,  and  thus  33  II.S.C.  2(b)(2)(H).  does 
not  reejnire  notice  and  comment 
rulemaking  for  “inter])retative  rules, 
general  statements  of  policy,  or  rules  of 
agency  organization,  procedure,  or 
practice”)  ((pioting  3  II.S.C.  333(b)(A)). 
The  Office,  however,  published 
])roposed  changes  and  a  Regulatory 


Flexibility  Act  certification  as  it  sought 
the  benefit  of  the  ])ublic’s  views  on  the 
Office’s  ])ropo.s(!d  imj)lementation  of 
this  provision  of  the;  AIA. 

One  conummt  suggexsted  that  the 
Office’s  reliance  upon  Cooper 
Technologies  is  misplaced  and  that  the 
Federal  Circuit’s  decision  in  Tafasv. 
Kappos.  388  F.3d  1389  (Fed.  Cir.  2009) 
['I'afas  IX')  riMiuires  notic;e  and  comment 
for  all  Office  rulemakings.  The  Federal 
Circuit  in  Tafas  /\^ granted  the  parties’ 
recpiest  to  dismi.ss  the  appeal  in  the 
T(d(is  litigation  as  moot  and  denied 
ClaxoSmitliKline’s  and  the  Office’s 
recpiest  to  vacate  the  district  court’s 
decision  in  Tafas  v.  Dndas,  341  F.  Su])p. 
2(1  803  (E.D.  Va.  2008)  (Tafas  II).  The 
Federal  Circuit  in  Tafas  /\^did  not  reach 
the  merits  (jf  the  district  court’s  decision 
in  Tafas  II  and  thus  is  not  an 
“affirmance”  of  that  decision.  Mor(K)V(;r. 
the  Federal  Circuit  in  Tafas  /l^did  not 
di.scuss  its  ])revious  (kjcision  in  Cooper 
Technologies.  Thus,  the  Fesdend 
Circuit’s  decision  in  Tafas  I\'  ennnot 
reasonably  he  viewed  as  casting  doubt 
on  its  prior  statement  in  Cooper 
Technologies  that  3  II.S.C.  333,  and  thus 
33  II.S.C.  2(h)(2)(H),  does  not  nujuire 
notice  and  conummt  ruhmiaking  for 
”interpretativ(;  rul(!s,  general  statcmients 
of  policy,  or  rules  of  agency 
organization,  proceduri!,  or  |)ractice.” 
See  Cooper  'Techs..  338  F.3d  at  1338-37; 
.see  (dso  Mikkilinein  v.  Stoll,  410  luul. 
Appx.  311. 313  (F(;d.  Cir.  2010)  (Office’s 
2009  guidelines  concerning  33  II.S.C. 

101  are  int(Mpr(!tiv(!,  ratluir  than 
substantive,  and  are  thus  (!xem])t  from 
the  notice  and  comment  nujuirements  of 
3  II.S.C.  333).  However,  as  di.scu.ssed 
previously,  the  Office  ])uhh.shed  the 
l)roj)osed  changes  for  comment  as  it 
sought  the  benefit  of  the  public’s  views 
on  the  Office’s  proposed 
implementation  of  this  ])rovision  of  the 
AIA. 

The  comment  also  stated  that  the 
Office  did  not  make  the  data  (.statistics, 
matluanatical  or  comjmter  models,  and 
assumptions,  including  sjjreadsheets  or 
other  models  that  tin;  Office  u.ses  to 
project  growth  and  future  filing  rates) 
relied  u])on  in  the  notice  of  proposed 
rulemaking  ])uhhcly  available  in  a 
rulemaking  docket  at  the  time  of  the 
notice  of  proposed  ridemaking  so  that 
the  public  had  fair  notice  and  a 
meaiungfid  o])j)ort unity  to  comment 
and  challenge  the  data  forming  the  basis 
for  the  jji'oposed  changes  in  the  notice 
of  pro])osi;d  rulemaking.  The  notice  of 
l)roposed  rulemaking  specified  the  legal 
authority  under  which  the  changixs  were 
])ropo.sed,  the  basis  and  purpose  of  the 
])ro]K)sed  changes,  the  terms  and 
substance  of  the  propo.sed  rule  changes, 
and  a  de.scription  of  the  subjects  and 


issues  involved  in  the  propo.sed 
changes.  See  Changes  'To  Implement  the 
First  Inventor  'To  File  Provisions  of  the 
hudiy-Smith  America  Invents  Act.  77 
FK  at  43742-31.  The  Office  relied  ii])on 
the  changes  to  the  jiatent  laws  in  .section 
3  of  the  AIA  as  oppo.sed  to  .scientific  or 
technical  information  or  data  as  the 
basis  or  reason  for  the  ])ropo.sed  rule 
changes.  The  data  pertaining  to  the 
Regulatory  Flexibility  Act  and 
Fajierwork  Reduction  Act  discussion 
were  from  the  Office’s  HALM  svstem 
and  the  basis  for  the  Offici;  estimates 
was  .stated  in  the  Regulatory  Flexibility 
Act  and  the  Information  Oolhiction 
Review  submission  to  OMH  (which  was 
made  available  to  the  public).  See 
Changes  'To  Implement  the  First 
Inventor  To  File  Provisions  of  the  Leahv- 
Smith  America  Invents  Act,  77  FR  at 
43732,  and  the  proposed  information 
collection  posted  on  OMH’s  Information 
Oollection  Review  Whih  jiage  on  )uly  27, 
2012.  at  http:/ /w'ww.reginfo.gov/ public/ 
do/PI{AVieniCR'/ref_nl)r=2()  1 207-06.1 1- 
008.  The  Office  relied  predominatelv 
111)011  the  changes  to  the  patent  laws  in 
.section  3  of  the  AIA,  and  not  these  data 
and  estimates  published  pursuant  to  the 
Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act.  as  the  basis 
or  reason  for  the  propo.sed  changes  or 
changes  being  adojited  in  this  final  rule. 
The  |)uhhc  was  not  deprived  of  fair 
notice  or  a  meaningful  oi)i)ortunity  to 
comment  and  challenge  any  data 
forming  the  basis  for  the  pro])osed 
changes.  Also,  the  i.ssue  of  a  meaningful 
opportunity  to  comment  and  challenge 
data  forming  the  basis  for  the  projio.sed 
changes  is  relevant  only  where  there  is 
a  reipiirement  for  prior  notice  and 
o])portunity  for  ])uhhc  comment.  As 
discussed  jireviously.  jirior  notice  and 
o])portunity  for  public  comment  are  not 
reciuired  pursuant  to  3  II.S.C.  333(h)  or 
(c)  (or  any  other  law). 

B.  Begalatorv  Flexihilitv  Act 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  reijuired 
juirsuant  to  3  II.S.C.  333  or  anv  other 
law,  neither  a  regulatorv  flexihilitv 
analysis  nor  a  certification  under  the 
Regulatorv  Flexibility  Act  (3  II.S.C.  801 
et  seq.)  is  reijuired.  See  3  II.S.C.  803. 

Nevertheless,  for  the  reasons  .set  forth 
herein,  the  Deputy  Ceneral  Coim.sel  for 
Ceneral  haw  of  the  United  States  Patent 
and  Trademark  Office  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Hiisine.ss  Administration  that  the 
changes  in  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
3  II.S.C.  803(1)).  As  discussed 
previouslv.  the  Office  is  adopting  the 
following  changes  to  addre.ss  the 
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examination  issues  raised  by  the 
changes  in  section  8  oi  the  At  A. 

The  Office  is  providing  for  the 
snhmi.ssion  of  affidavits  or  declarations 
showing  that:  (1)  A  di.sclosurc!  iijx)!! 
which  a  claim  rejection  is  based  was  l)y 
tlie  inventor  or  joint  inventor  or  liy 
another  wlio  obtained  the  subject  matter 
disclo.sed  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor:  or  (2)  there 
was  a  j)rior  ])uhlic  disclosure  by  the 
inventor  or  a  joint  inventor  or  another 
who  obtained  the  subject  matter 
disclosed  directly  or  indirectly  from  tin; 
inventor  or  a  joint  inventor  of  an 
a])])lication.  The  reiiuirements  of  these 
provisions  are  comparable  to 
re(]uirements  for  affidavits  and 
declarations  under  87  CFR  1.182  for  an 
applicant  to  show  that  a  jji  ior  art 
disclosure  is  the  applicant’s  own  work 
(.see  case  law  cited  in  MFEP  sections 
71(i.l()  and  2182.01)  or  that  a  disclosun; 
was  derived  from  the  a])j)licant  (.see  case 
law  cited  in  MFFF  section  2187).  The 
changes  in  this  final  rule  will  not  njsult 
in  additional  small  entities  being  subject 
to  the  need  to  submit  such  an  affidavit 
or  d(!claration. 

The  Office  is  also  reciuiring  that  the 
certified  copv  of  the  foreign  aj)i)lication 
hi!  filed  within  the  later  of  four  months 
from  the  actual  filing  date  of  the 
a|]plication  or  sixteen  months  from  the 
filing  dale  of  the  jn  ior  foreign 
ap|)lication.  (except  if:  (1)  The  priority 
a|)plication  was  filed  in  a  partici])ating 
foreign  intellectual  property  office  (or  a 
coj)y  of  the  foreign  application  was  filiul 
in  an  application  suh.sequently  filed  in 
a  participating  foreign  intellectual 
proj)erty  office)  and  the  Office  either 
ri!C(!ive.s  a  copy  of  the  foreign 
application  from  the  |)articij)ating 
foreign  intellectual  ])roperty  office  ora 
certified  copy  of  the  foreign  application 
within  the  pendency  of  the  a]i|)lication 
and  before  the  patent  is  granted:  or  (2) 
the  api)licant  provides  an  interim  copv 
of  the  original  foreign  application 
within  the  later  of  four  months  from  the 
actual  filing  date  of  the  a])plication  or 
sixteen  months  from  the  filing  dale  of 
the  j)rior  foreign  ap])lication,  and  files  a 
certified  copy  of  the  foreign  a|)j)lication 
within  the  |)(!ndency  of  the  application 
and  before  the  ))atent  is  granted. 

An  a])plicant  is  currently  reiiuired  to 
file  the  certified  copv  of  the  foreign 
a])|)lication  when  ileemijil  necessarv  1)V 
the  examiner,  hut  no  later  than  the  date 
the  j)atent  is  granted  (.see  former  87  (iFR 
1..'j.')(a)).  The  time  period  of  four  months 
from  till!  actual  filing  date  of  the 
ap])lication  or  sixteen  months  from  the 
filing  date  of  the  ja  ior  foreign 
application  should  not  have  a 
significant  economic  im])act  as  sixteen 
months  from  the  filing  date  of  the  j)rior 


foreign  ajiplication  is  the  international 
norm  for  when  thi!  certified  co])y  of  the 
foreign  application  neiids  to  hi!  filed  in 
an  a])j)lication  (FC'.T  Rule  17).  In 
addition,  this  final  rule  j)ermit.s 
applicants  to  provide  an  interim  (:o|)y  of 
the  original  foreign  a])plicati()n  in  the 
event  that  the  ap|)licant  cannot  obtain  a 
certified  copy  of  the  foreign  application 
from  the  foreign  patent  authority  in  time 
to  file  it  within  four  months  from  the 
actual  filing  date  of  the  application  or 
sixteen  months  from  the  filing  date  of 
the  prior  foreign  a|)j)li(:ation.  based 
upon  the  data  in  tlie  Office’s  PALM 
.system.  87.'‘i,484  (108, ‘178  small  entity) 
nonprovisional  applications  were  filed 
in  fi.scal  year  (FY)  2012.  Of  these,  07.700 
(8,871  .small  entity)  nonprovisional 
ap])lications  claimed  ju  iority  to  a 
foreign  priority  ajjplication,  and  08,700 
(!.'),. '541  small  entity)  nonprovisional 
applications  resulted  from  the  entry  of 
an  international  application  into  the 
national  stage. 

The  Office  is  also  adopting  the 
following  requirement  for  a 
n()n])rovi.sional  application  filed  on  or 
after  March  10.  2018,  that  claims 
])riority  to  or  the  benefit  of  the  filing 
date  of  an  earlier  application  (i.e., 
foreign,  provisional,  or  nonprovisional 
ap])licali()n,  or  international  application 
designating  the  United  .States)  filed 
])ri()r  to  March  1(5.  2018  (a  transition 
application):  If  a  transition  ap])lication 
contains,  or  contained  at  anv  time,  a 
claim  to  a  claimed  invention  that  has  an 
effective  filing  date'  on  or  after  March 
10.  2018,  the  applicant  mu.st  provide  a 
statement  to  that  effect  within  the  later 
of  four  months  from  the  actual  filing 
dale  of  the  later-filed  application,  four 
months  from  the  date  of  entry  into  the 
national  stage  in  an  international 
application,  sixteen  months  from  the 
filing  date  of  the  prior-filed  application, 
or  the  date  that  a  fir.st  claim  to  a  claimed 
invention  that  has  an  effective  filing 
date  on  or  after  March  10,  2018,  is 
presented  in  the  a])|)lication.  The  (Iffice, 
however,  is  also  |jroviding  that  an 
applicant  is  not  required  to  provide 
such  a  statement  if  the  a]q)licant 
reasonably  believes  on  the  basis  of 
information  already  known  to  the 
individuals  designated  as  having  a  dutv 
of  disclosure  with  respect  to  the 
application  that  the  transition 
application  does  not,  and  did  not  at  anv 
time,  contain  a  claim  to  a  claimed 
invention  that  has  an  effective  filing 
date  on  or  after  March  1 0,  201 8.  Thus, 
an  a])])licant  is  not  required  to  conduct 
any  additional  investigation  or  analy.sis 
to  determine  the  effective  filing  date  of 
the  claims  in  their  applications. 

Based  upon  the  data  in  the  Office’s 
PALM  svstem,  of  the  875,484  (108.970 


small  entity)  noninovisional 
applications  filed  in  1"Y  2012,  12,240 
(7,079  small  entity)  nonprovisional 
ap|)licati()ns  were  identified  as 
continuation-in-part  a])plications; 

59,819  (15,024  small  entity) 
nonprovisional  applications  were 
identified  as  continuation  a])])lications; 
22.1152  (5,240  small  entity) 
n()iq)rovi.sional  applications  were 
identified  as  divisional  applications: 
and  57.591  (28.200  .small  entity) 
nonprovisional  applications  claimed  the 
benefit  of  provisional  application.  As 
discussed  above,  (57. 790  (8.871  small 
entity)  nonprovisional  a])plications 
claimed  jn  iority  to  a  foreign  ])riority 
ai)idication,  and  08.709  (15,541  small 
entity)  nonprovisional  a])plications 
resulted  from  the  entry  of  an 
international  application  into  the 
national  stage.  The  Office’s  experience 
is  that  the  majority  of  nonprovisional 
api)lication.s  that  claim  priority  to  or  the 
benefit  of  the  filing  date  of  an  earlier 
ap])lication  do  not  disclose  or  claim 
subject  matter  not  also  disclosed  in  the 
earlier  apj)licati()n.  hut  the  Office 
generally  makes  such  determinations 
only  when  necessary  to  the  examination 
of  the  nonjnovisional  a])])lication.  .See, 
e.g..  MPliP  ^201.08  (“Unless  the  filing 
date  of  the  earlier  nonprovisional 
a])])licati()n  is  actually  needed,  for 
(!xam])le,  in  the  ca.se  of  an  interference 
or  to  overcome  a  reference,  there  is  no 
need  for  the  Office  to  make  a 
determination  as  to  whether  the 
requirement  of  85  U.,S.O.  120,  that  the 
earlier  nonprovisional  application 
discloses  the  invention  of  the  second 
application  in  the  manner  provided  hv 
the  first  paragrajih  of  85  U.,S.O.  112,  is 
met  and  whether  a  substantial  portion  of 
all  of  the  earlier  nonprovisional 
application  is  re])eated  in  the  second 
a])plication  in  a  continuation-in-part 
situation’’).  In  addition,  one  comment 
indicated  that  the  numher  of  a])])licants 
who  file  ap))licati()ns  with  claims 
directed  to  both  ])re-AlA  and  AlA 
subject  matter  would  he  miniscule.  In 
any  event.  Office  staff  with  ex])erience 
and  ex])ertise  in  a  wide  range  of  ])atent 
l)roseculion  matters  as  patent 
])ractiti()ner.s  estimate  that  this  will 
require,  on  average,  an  additional  two 
hours  for  a  practitioner  who  drafted  the 
later-filed  a])pllcation  (including  the 
claims)  and  is  familiar  with  the  ])rior 
foreign,  provisional,  or  nonj)rovisional 
a])i)licati()n. 

.Several  comments  questioned  the 
.statement  in  the  notice  of  pro])o.sed 
rulemaking  that  the  changes  pro])()sed 
in  the  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  numher  of  small  entities. 
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One  coniinont  (]uestione(l  this  statement 
on  the  l)asis  that  tlie  conversion  of  the 
II.S.  patent  system  from  a  “first  to 
invent”  ti)  a  “first  inventor  to  file” 
system  is  arguably  one  of  the  most 
(:om|)rehensive  overhauls  of  the  U.S. 
patent  system  since  its  ince])tion. 
Another  comment  also  cittul  .statements 
hy  the  AlA’s  legislative  sponsors  and 
Admini.stration  officials  and  several 
articles  concerning  the  fir.st  inventor  to 
file  system,  and  argued  that  the  Office 
in  its  implementation  of  the  first 
inventor  to  file  .system  has  ignored  a 
numh(!r  of  ec;onomic  effects,  such  as:  (1) 
Loss  of  access  to  investment  capital:  (2) 
diversion  of  inventor  time  into  paten! 
applications:  (3)  weaker  patent 
protection  due  to  hasty  filing:  (4)  higher 
patent  prosecution  costs  due  to  a 
hastily-prepared  initial  application:  (.1) 
higher  ahandonment  rates;  and  (6) 
changes  in  ways  of  doing  hnsiness.  One 
comment  (piestioned  this  statement  on 
the  ha.sis  of  the  translation  costs  that 
will  result  from  the  statement  recpiired 
hy  37  CFR 

S(!ction  3  of  the  AlA  amends  the 
|)atent  laws  pertaining  to  the  conditions 
c)f  ])atentahility  to  convert  the  II.S. 
patent  sy.stem  from  a  “first  to  invent” 
.sy.stem  to  a  “first  inventor  to  file” 

.sy.stem.  This  final  rule  does  not  convert 
the  IJ..S.  j)atent  system  from  a  "first  to 
invent”  to  a  “first  inventor  to  file” 
.system  (i.e.,  the  U.S.  patent  .system 
converts  from  a  “fir.st  to  invent”  to  a 
“fir.st  inventor  to  file”  system  hy 
operation  of  section  3  of  the  AlA. 
uigardless  of  the  changes  that  are 
adopted  in  this  final  rule)  or  even 
introduce  the  conditions  of  ])atentahility 
as  provided  for  in  .sef:tion  3  of  the  AlA 
into  the  rules  of  practice.  This  final  rule 
merely  revises  the  rules  of  practice  in 
])atent  ca.se.s  for  consistency  with,  and  to 
address  the  examination  issues  rai.sed 
hy,  the  changes  in  .section  3  of  the  AlA. 
'rims,  the  discn.ssions  of  the  significance 
or  impacts  of  section  3  of  the  AIA  hy  the 
AlA’s  legislative  s])on.sor.s  and 
Admini.stration  officials,  in  articles 
concerning  the  first  inventor  to  file 
system,  and  in  the  discussions  in  the 
comment  relating  to  the  impacts  of  the 
adoption  of  a  fir.st  inventor  to  file 
system  pertain  to  the  changes  to  the 
conditions  of  i)atentahility  provided  for 
in  section  3  of  the  AlA  and  are  not 
pertinent  to  the  changes  being  adoi)ted 
in  this  final  rule.  This  final  rule;  (1) 
Requires  applicants  to  provide  a 
statement  if  a  noni)rovi.sional 
a]3plication  filed  on  or  after  March  Ki. 
2013,  claims  ])riority  to  or  the  benefit  of 
the  filing  date  of  an  earlier  application 
(i.e.,  foreign,  provisional,  or 
nonprovisional  ajjplication,  or  an 


international  application  designating 
the  United  States  of  America),  filed 
])rior  to  March  10,  2013,  and  also 
contains,  or  contained  at  any  time,  a 
claim  to  a  claimed  invention  that  has  an 
effective  filing  date  on  or  after  March 
10.  2013;  (2)  provides  that  an  a])plicant 
may  he  re(|nired  to  identify  the 
inventorship  and  ownershij)  or 
obligation  to  assign  ownership,  of  each 
claimed  invention  on  its  effective  filing 
date  or  on  its  date  of  invention,  as 
applicable,  in  an  application  or  patent 
with  more  than  one  named  joint 
inventor,  when  necessary  for  jjurpo.ses 
of  an  Office  proceeding;  and  (3) 
jjrovides  a  mechanism  for  an  applicant 
to  show  that  a  disclosure  was  hy  the 
inventor  or  joint  inventor,  or  was  hy 
another  who  obtained  the  subject  matter 
from  the  inventor  or  a  joint  inventor.  c)r 
that  there  was  a  prior  public  disclosure 
hy  the  inventor  or  a  joint  inventor,  or  hy 
another  who  obtained  the  subject  matter 
from  the  inventor  or  a  joint  inventor. 

For  the  reasons  di.scnssed  ])reviou.sly. 
the  changes  that  are  being  adopted  in 
this  final  rule  will  not  have  a  significant 
economic  im])act  on  a  substantial 
number  of  small  entiti(!.s. 

'I'he  change  to  37  UFR  1..').'5  will  not 
result  in  translation  costs  for  ai)i)licants 
that  would  not  otherwise  exist  for 
a])])licant.s  claiming  |)riority  to  a  non- 
Fiiglish-language  a])])lication.  Initially,  a 
non])rovisional  application  claiming 
])riority  to  a  foreign  ap])lication  could 
not  he  competently  ])re])ared  without  an 
understanding  of  the  subject  matter 
disclosed  in  the  for(;ign  a])plication.  as 
a  claim  in  a  nonj)rovi.sional  is  entitled 
to  the  benefit  of  a  foreign  priority  date 
only  if  the  foreign  ajiplication  supports 
the  claims  in  the  manner  required  hy  3.'5 
U.S.C.  112(a).  See  In  re  Gostnii.  872  F.2d 
1008  (Fed.  Cir.  1980).  Thus,  it  is  not 
clear  how'  this  requirement  would  result 
in  the  need  for  translations  not 
otherwise  neces.sary  to  competently 
pre])are  a  non])rovisional  a])plication 
that  claims  |)riority  to  a  foreign 
application.  Nevertheless,  the  changes 
to  37  CFR  1..').')  will  not  increa.se 
translation  costs  over  what  these  costs 
would  he  in  the  ah.sence  of  such  a 
reciuirement.  Pre-existing  3.'i  U.S.C. 
119(h)(3)  and  37  CFR  1..').')  provide  that 
the  Office  may  require  a  translation  of 
any  non-Fnglish-language  priority 
a])])lication  when  deemed  neces.sary  hy 
the  examiner.  'I’he  examiner  would  need 
to  r(!(|uire  a  translation  in  all 
noiq)rovisional  apjilications  filed  on  or 
after  March  18,  2013,  that  claim  priority 
to  a  non-English-langnage  apjjlication 
that  was  filed  prior  to  March  18,  2013, 
to  determine  whether  AlA  or  j)re-AlA  3.'j 
U.S.C.  102  and  103  a))j)ly  to  the 


application  in  the  absence  of 
information  from  the  annlicant. 

In  addition,  it  shoulo  he  noted  that  a 
small  business  concern  for  jjurpo.ses  of 
Regulatory  Flexibility  Act  analvsis  is  a 
business  or  other  concern  that:  (1)  Meets 
the  SHA’s  definition  of  a  “husine.ss 
concern  or  concern”  S(;t  forth  in  13  CFR 
121.10.'j;  and  (2)  meets  the  size 
.standards  set  forth  in  13  CFR  121.802 
for  tin;  purpose  of  ])aying  reduced 
patent  fees.  See  Business  Size  Stundnrd 
for  Purposes  of  United  States  Patent  and 
Trademark  Office  Hegidatoiy  Flexihilitv 
/\n(dvsis  for  Patent-Belated  Begnlations, 
71  FR  87109.  87112  (Nov.  20,  2008).  13 
CFR  121.10.'j  defines  a  husine.ss  or  other 
concern  as  a  business  entity  organized 
for  profit,  with  a  place  of  business 
located  in  the  United  States,  and  which 
operates  j)rimarily  within  the  United 
States  or  which  makes  a  significant 
contribution  to  the  U.S.  economy 
through  payment  of  taxes  or  use  of 
American  ])roducts.  materials,  or  labor. 
See  37  CFR  121 .10. '5 (a)(1). 

Accordingly,  the  changes  in  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
numher  of  small  entities. 

G.  Executive  Order  1286B  (Begnlatorv 
Planning  and  Beview 

I'liis  rulemaking  has  h(;en  determined 
to  he  significant  for  purpo.ses  of 
Executive  Order  128()8  (Sejit.  30,  19‘)3). 
Several  comments  suggested  that  this 
rulemaking  should  he  designated  as 
“(iconomically  significant”  under 
Executive  Order  12888.  'Fhe  comments 
argued  that  the  notice  of  ])roposed 
rulemaking  indicates  that  the  pa])erwork 
burden  alone  would  he  over 
.SI 00.000.000  per  year.  One  comment 
(discu.ssed  previously)  also  cited 
statements  hy  the  AlA’s  legislative 
sponsors  and  Admini.stration  officials 
and  several  articles  concerning  the  fir.st 
inventor  to  file  sy.stem,  and  argued  that 
the  first  inventor  to  file  system  will 
result  in:  (1)  Loss  of  acce.ss  to 
inve.stment  capital:  (2)  diversion  of 
inventor  time  into  patent  applications; 
(3)  weaker  patent  protection  due  to 
hasty  filing;  (4)  higher  j)atent 
pro.secution  co.sts  due  to  a  hastilv 
prej)ared  initial  application;  (.'))  liigher 
ahandonment  rates;  and  (8)  changes  in 
ways  of  doing  business. 

'I'he  notic;e  of  proposed  rulemaking 
indicated  that  this  rulemaking  has  been 
determined  to  he  significant  for 
purposes  of  Executive  Order  128()8.  hut 
that  this  rulemaking  is  not  economically 
significant  as  that  term  is  defined  in 
Executive  Order  1288().  See  Ghanges  To 
Implement  the  First  Inventor  To  File 
Provisions  of  the  Leahv-Smith  America 
Invents  Act,  77  FR  at  43743  (“This 
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rulemaking  is  not  economically 
significant  as  that  term  is  defined  in 
Fxecutive  Order  128()(i’').  and  437.'j2 
(“This  rulemaking  has  been  determimul 
to  he  significant  for  jjurpo.ses  of 
Executive  Order  128(i(j”)- 

The  Paperwork  Reduction  Act 
information  provided  with  the  notice  of 
pro|)o.s(id  rulemaking  indicated  that  the 
majority  of  the  hurden  hour  costs 
jMirtain  to  affidavits  and  declarations 
under  37  (]FR  1.131  and  1.1 32.  which 
are  j)rovided  for  in  pre-existing 
ixigulations  to  overcome  rejections 
under  pre-AIA  3.'i  ll.S.fk  102  and  103. 

.See  (^hangas  To  Iin})ioiuont  the  First 
Invontor  To  Filo  Provisions  oj  the  Leohv- 
Sinith  America  Invents  Act,  77  FR  at 
437.')3  (“Itlhe  collection  of  information 
suhmitted  to  OMB  under  GMB  control 
numher  OO-Sl— OOxx  also  includes 
iidormation  collections  (e.g..  affidavits 
and  tleclarations  under  37  CFR  1.130. 

I. 131.  and  1.132)  previously  a])j)roved 
and  currently  being  reviewed  under 
OMB  control  numher  0(>.'il-003T'). 

While  the  Office  is  providing  for  the 
filing  of  affidavits  and  declarations 
under  AlA  3.'j  l].,S.(;.  102(h)  in  new  37 
C3'R  1.130,  the  change  from  |)r(!-AIA  3.1 

II. ,S.(;.  102  to  AlA  3.')  U..S.C.  102  will  not 
result  in  an  incnui.se  in  affidavits  and 
declarations  under  37  OFR  1.130.  1.131 
and  1.132.  Rather,  the  change  from  pre- 
AIA  35  U..S.(:.  102  to  .A!A  35  If.S.C.  102 
should  result  in  a  decnxise  in  such 
affidavits  and  declarations  as  well  as  a 
d(!crease  in  the  hurden  hours  associated 
with  such  affidavits  and  declarations.  In 
any  (went,  there  an;  no  instanc(!s  in 
which  an  applicant  muuis  to  file  an 
affidavit  and  d(u:laration  under  37  (]FR 
1.130  in  an  AIA  a])plication  where  the 
applicant  would  not  have  muuled  to  file 
an  affidavit  and  declaration  und(!r  37 
(]FR  1.131  or  under  37  CFR  1.132  in  the 
saiiK!  situation  in  a  pre-AIA  apj)lication. 
Moreover,  the  information  nxiuired  for 
an  affidavit  and  declaration  under  37 
Ol’R  1.130  in  an  AIA  application  to 
show  that  a  di.sclosure  is  the  inviaitor's 
own  work  or  a  j)rior  disclosure  of 
inv(;ntor's  own  work  is  significantlv  l(!ss 
than  the  proofs  napiinul  to  show  |)rior 
invention  in  a  pnvAlA  application. 

Also,  tlie  nupiinunent  for  a  .statcnnenf  in 
certain  a|)|)lications  claiming  priority  to 
or  the  henefit  of  a  prior  foreign, 
provisional,  or  nonjjrovisional 
ap|)lication.  or  international  a|)plication 
designating  the;  United  .Stat(!s  of 
America,  will  not  he  an  “annual” 
im|)act.  A  nonj)rovisional  application 
claiming  priority  to  or  the  henefit  of  a 
foreign  or  provisional  ap])fication  mu.st 
1m*  lihul  not  later  than  twelve  months 
from  the  filing  date  of  the  fonngn  or 
j)rovisional  a])piication.  See  35  IJ.S.fk 


llt)(a)  and  (e).  Thus,  a  statement  should 
not  he  retpiircxl  in  anv  a])])lication  filed 
after  March  l(i,  2014.  unUiss  the 
a])plication  is  itself  a  continuation-in- 
part  a])])lication.  In  any  (;vent,  to  avoid 
underestimating  the  res])ondent 
(estimate  for  this  r{!(piir(Mn(;nt.  the 
Ba|)(;rwork  Reduction  Act  (islimate  is 
ha.siul  upon  all  applications  filed  in  a 
fi.scal  y(!ar  that  claim  priority  to  or  the 
henefit  of  a  prior  foreign.  ])rovisional.  or 
nonprovisional  application,  or 
international  api)ficalion  designating 
the  United  States  of  America.  The 
statement,  how(!ver,  is  not  ixicpiired 
unless  the  application  actually  claims 
an  invention  with  an  effective  filing 
date  on  or  aft(;r  March  18,  2013.  Thus, 
the  Paperwork  Reduction  Act  hurden 
hour  cost  estimat(;s  ])ertaining  to  these 
statements  ovenistimate  the  actual 
impact  of  this  riupiiiHanent. 

Finally,  as  di.scuss(;d  ])reviously.  this 
final  rule  do(;s  not  coinaat  the  U.,S. 
patent  system  from  a  “first  to  invaait”  to 
a  “first  inventor  to  file"  .system.  The 
U.,S.  patent  .system  converts  from  a  “first 
to  invent”  to  a  “first  invcaitor  to  file" 
syst(Mn  hv  operation  of  section  3  of  the 
AIA  nigardless  of  the  chang(!s  that  are 
adopted  in  this  final  ruli!.  This  final  rule 
merely  nndscis  the  rules  of  practice  in 
])atenl  cases  for  consistency  with,  and  to 
address  the  examination  issues  raised 
hy.  tin;  chang(!s  in  s(u:tion  3  of  the  AIA. 
'fluis.  the  discussions  of  the  significance 
or  impact  of  s(!ction  3  of  the  AIA  hv  tlu; 
AIA's  legislative  si)on.sors  and 
Administration  officials,  in  articles 
conc(;rning  the  first  inviaitor  to  file 
sy.stem.  and  in  the  di.scussion  in  the 
comment  relating  to  the  impacts  of  the 
adoption  of  a  first  inventor  to  file 
syst(!m  pertain  to  the  changes  in  .section 
3  of  the  AIA  }}er  se  and  not  to  the 
changes  being  adopted  in  this  final  rule. 

D.  Executive  Order  13563  (Improving 
Regulation  and  Hegidatoiv  Review) 

The  Office  has  complied  with 
Fx(u;utive  Order  13583.  ,Sj)ecificallv.  the 
Office  has.  to  the  ext(;nt  fimsihle  and 
ap|)ficahle:  (1)  Made  a  r(!asoned 
det(!rmination  that  the  benefits  justify 
the  costs  of  the  ruh;;  (2)  tailonul  the  rule 
to  im])os(!  the  least  hurden  on  .soci(;ty 
consi.stent  with  obtaining  th(!  nigulatory 
ohj(!ctiv(!s;  (3)  scdectcul  a  regulatory 
a])])roach  that  maximizcis  net  benefits: 
(4)  specified  jjerformance  ohj(!ctives:  (5) 
identified  and  a.sse.sscul  available 
alternativ(!.s:  (8)  involved  the  public  in 
an  open  exchange  of  information  and 
persp(!ctives  among  (ixpeats  in  ndin  ant 
discipliiKis,  aflected  stak(;holders  in  the 
private  S(u:tor,  and  the  ])uhfic  as  a 
whole,  and  jjrovided  on-line  access  to 
the  rulemaking  dockiH:  (7)  attemj)t(!d  to 
j)romote  coordination,  simplification. 


and  harmonization  across  government 
agenci(is  and  identified  goals  desigiuid 
to  i)romote  innovation;  (8)  considered 
approacluis  that  reduce  burdens  and 
maintain  fhcxihility  and  Inunlom  of 
choice  for  the  public;  and  (8)  ensured 
the  objectivity  of  scientific  and 
technological  information  and 
prOC(!SS(!S. 

E.  Executive  Order  I3I32  (Federedism) 

This  rul(!making  does  not  contain 
])olici(is  with  fechaalism  implications 
sufficient  to  warrant  j)re])aration  of  a 
f  ederalism  A.ssessment  under  Ex(!cutive 
Onhir  13132  (Aug.  4,  1899). 

F.  Executive  Order  131 75  (Tribal 
Cousultation] 

This  rulemaking  will  not:  (1)  Have 
substantial  diriict  efhicts  on  one  or  more 
Indian  trih(;s;  (2)  impose  substantial 
direct  com])liance  costs  on  Indian  tribal 
governments;  or  (3)  preem])t  tribal  law. 
Therefon;,  a  tribal  .summarv  impact 
.statement  is  not  nuiuinHl  under 
Executive  Order  13175  (Nov.  (i.  2()()()). 

Cl.  Executive  Order  1321 1  (Energv 
Effects) 

This  rulemaking  is  not  a  significant 
(iiiergy  action  iiiuha'  Ex(!cutive  Order 
1321 1  because  this  ruhunaking  is  not 
likely  to  have  a  significant  advcirse  (Tfect 
on  the  sup])ly.  di.strihution.  or  us(!  of 
energy.  Tlunefore.  a  Stateimmt  of  Emagy 
Efhicts  is  not  nujuired  under  Executive 
Order  13211  (May  18,  2001). 

II.  Executive  Order  12983  (Civil  fust  ice 
Reform) 

This  rulemaking  nuuits  a]Ji)lic.ahle 
standards  to  minimize  litigation, 
eliminate  amhiguity,  and  reduce  hurden 
as  s(!t  forth  in  sections  3(a)  and  3(h)(2) 
of  Ex(;cutive  Order  12988  (Feh.  5,  1998). 

1.  Executive  Order  13045  (Protection  of 
Children ) 

This  rulemaking  does  not  concern  an 
environmental  risk  to  health  or  safety 
that  may  dispro])ortionately  affect 
children  under  Executive  Ord(ir  13045 
(Apr.  21.  1997). 

/.  Executive  Order  12630  (Taking  of 
Private  Propertv) 

This  rulemaking  will  not  effiict  a 
taking  of  private  pro])ertv  or  otherwi.se 
have  taking  im])lications  under 
Ex(!cutive  Order  12830  (Mar.  15,  1988). 

K.  Congressiomd  Review  Act 

Under  the  Oongressional  Review  Act 
provisions  of  the  .Small  Business 
R(!gulatory  Enforcement  Fairne.ss  Act  of 
1998  (5  U..S.U.  801  et  se(j.),  prior  to 
issuing  any  final  rule,  the  IJnitcid  States 
Fatcait  and  Trademark  Office  will 


Federal  Rej-ister/Vol.  78  Nn  /ti,  i 

~  — 2013/RuIo.s  „.kI  Ro„,l„ii„n. 


sul.nnt roport  containino  Dn;  final  ruin 
<  <1  "tlioi  nKjiiirod  infornialion  (o  tho 
niiod  Stains  Snnatn,  thn  Unitnd  Status 
1  loiisn  of  Knprnsnnialivns.  and  lhn 
Iroll, nC, „„,n, I  „|  , I, 

lllls  llol,,:,,  „„|  0X|||,,;|,„|  III  III 

.in  .innuiil  oHeci  im  |i|„  oaiiumn,  ig mu 

. i-Hn'ml 

n  nosts  or  prua^s.  or  significant  advnrsn 

Hu.tson  coinpntilion.nniplovmnnt 
nvnstmnnt.  prodnctivitv,  innovation  or 
the  ahditv  of  Unitnd  Statns-hasnd 
entnrprisns  to  coinpnln  with  fornign- 
l);is(!d  nntnrprisns  in  doninstic:  and 
export  inarknts.  Thnrnforn.  this  notion  is 
lot  nxpnctnd  to  n;snlt  in  a  •‘major  ruin" 

■IS  dnfinnd  m  5  IJ.S.C.  804(2). 

Mandates  Ueforiii  Act  of 

1  hn  changns  snt  forth  in  this  notion  do 
not  involvna  Fndnral  inlnrgovnrnninntal 
niandatn  that  will  rnsult  in  thn 
expnnditnrn  by  Statn.  local,  and  tribal 

iiiilhon  dollars  (as  adjusted)  or  morn  in 
any  one  ynar.  or  a  Fndnral  privatn  .s(>ctor 
inandatn  that  will  rn.snlt  in  thn 
expnnditnrn  by  thn  privatn  sciotor  of  lot) 

<  n\  onn  yn;,r.  and  will  not  signifioanilv 
a  imupinly  affnol  small  govnrmm'nts 
'*»;''‘ilorn,  no  actions  arn  nncn.s.sarv 

M-md  .  Ihifnndnd 

Mandates  Reform  Ac:t  of  loor,  See  2 
Ih.S.C.  1501  n/.sm/.  ■  ' 

A/.  National  Environmental  Policy  Act 

;niisrnlnn,aki,ig  will  ,,,)t  have  anv  i 

'■Hect  on  thn  quality  of  thn  (iiivironmnnt  ( 
<111(1  IS  Ihu.s  catngoricallv  oxcludnd  from  i 
review  under  thn  National 

The  rntiuirnmnnts  of  .section  1 2(d)  of 
he  National  T(H;hnology  Transfer  and  ji 
Adxancnmnnt  Act  of  1095  (1.5  I)  s  C 

nihMS/"V'"‘  >»-‘-iusn  this  ir 

wl  PJ'^ivisions  A 

which  involve  thn  n.sn  (if  technical 
•standards. 


().  Paperwork  lied  act  ion  Act 

IaI  h  o  Reduction  Act  of  1005 

I'ld  olhni  information  collection 
hiirdnns  imposed  on  thn  imhlic.  This 
ndniiiaking  involves  information 
(.()  lection  rncinirnmnnts  which  arn 
•siihjncl  to  review  hv  thn  Office  of 
Mini,, somoni  I  nii,ls„|  (omij|  ii||,|„|. 
lid  Rodui.lion  Act  of  1(I!I5 

■nforimihon  involved  in  lids  nolioo  wiis 


"I"  »"l>">illmlloOMI!rorilsi„viow,„„l 

<iI)proval  when  thn  notice  of  nronosetl 
e.s  rnlnmakmg  was  inihli.shnd.  alul  was  ’ 
invinwnd  and  prnapprovnd  hv  OMli 
-lit  under  OMR  control  lunnhnr  ()(i51-()()7i 
en  .September  12.  2012.  Thn  collection 
n  of  information  suhmilind  to  OMR  akso 
H)  I'leliided  an  information  collection  (i  n 

fTli  Ti -f  ‘'‘'‘■'‘"■'"ieiis  under  87 
(-  f-I  R  t.l.K).  1.1.81.  and  1.182)  iirnvionslv 
cipprovnd  and  current  Iv  being  reviewcHl 
or  iimler  OMR  c.mtrol  nninher  0051-()()8i 

OMirs7'r‘''  is  available  at 

is 

I  lie  Office  akso  puhli.shed  the  title 

of  thn -'‘I"”’  description 

of  the  information  collection,  with  an 
estimate  of  the  annual  reporting 
proposed 

lo  ^"loiiiaking.  and  indicated  that  anv 
™'"'”f”‘-;^/»illdsiiif(irmationnuist^ 
submitted  by  .September  24.  2012.  See 
Changes  To  Implement  the  First 

SmTh"\  of  the  Leahv- 

^  onth  America  Invents  Act  77  FR  it 

die  piojKised  information 
)  -olh.ction  suggesting  that  the  notice  of 
l  '()li(i.s(i(lrnleniaking  fails  to  coinplv 

with  nimieroiis  provisions  of  the  ‘ 

I  aperwork  Reduction  Act  The 

speiafically  suggested  that:  (1) 

i(-  ()ffi(.e  did  not  siihinit  a  iiropo.sed 

■iformation  collection  for  the  notice  of 

piopo.sed  rulemaking  and  the 
'iiformation  provided  in  the  notice  of 
Pioposed  rnlemaking  does  not  snpplv 
■anspareni  specific  hiirden  estimates 
U-g.,  mini  her  of  responses,  hours  per 
iespon.se.  hourly  rate,  and  the 
iiiKha  lying  objective  siipjmrt).  to  permit 
d"'^''^='^r'"‘^"d(2)tlu;noticeof 
Pieposeii  rulemaking  has  immense 
cf  h  '"f'^^'i'iidieii  to  he 

()-51  0081  (patent  proce.ssing.  iipdatinol  i 
;'"d  0051-0082  (initial  applications) 

the  mimherofnewly  filed  patent  ‘  , 

apjihcations  is  almost  certain  to 
increase  due  to  the  ripple  effects  of  the  ; 

AIA.  and  reipiires  ‘‘extensive’’ 

i'd)usting|of|theexi.stingwavsto  a 

eoinjily  with  any  previonslv  apjificahle  a 

;|istn.cti(nisan(lr.iqnir(mientsl’NnKl^  a 

e  Offieo  IS  creating  new  collections  of  o 
'"fo  .'nation  rather  than  updating  ei 

oxi.sting  OMR  information  colhu'lions  p 

Jde  Office  .submitted  a  piopo.sed  .sl 

infoimation  collection  for  the  notice  of  if 

pioimsed  rnlemaking  providing  the  c( 

spool fic  burden  estimates  (e.g..  number  cV 

r  tel?""""  i’  *""i"’"  donrlv  fil 

c?hVr  •n<livi(inal  information  ‘  (2 

-olh-ction  Item  and  the  Office’s  basis  for  ,v 

tJiose  estimates.  The  proposed  , 
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d  (IMR’s  f  f  w-as  po.sted  on 

MR  s  Information  Oollection  Review 
'^(-b  page  on  July  27.  2012  (at  http-// 

n  tm]  -2P/2P7-P6-.5 7  - 

'  The  collection  of  information 
■o..  ;;‘d^dted  to  ()MR  with  the  notice  of 

piopo.sed  rnlemaking  pertains  to  the 
dy  impact  re.«nilting  from  the  changes  hi'ine 

-d  P'op().s(Hlhythe()fficeinthi.s  ^  ^ 

1.  ;;;;  on,aking.  The  changes  in  this 
I  Hdoniaking  have  no  impact  on  the 

'  co^ 

(ontrol  numbers  0051-0081  (patent 
and  0051-0082 

dnitial  applications).  As  di.scu.s.sed 
previonslv.  this  final  rule  does  not 

1  St  to  invent  to  a ‘‘first  inventor  to 

m  veri  r-  ^^'"?-''-d"dMitsvstem 
(;On\  erts  from  a  ‘‘first  to  invent”  to  a 

fir.st  inventor  to  file". sv.stembv 

oporation  of  section  8  of' the  AIA 
icgardless  of  the  changes  that  are 

'  ihe  AIX  *'''1  *' 1'"'  "f 

ttm  AIA  amends  the  patent  laws 

portaming  to  the  conditions  of 

patentability  to  convert  the  IJ..S.  patent 

fSy.s dm  fr„,„  a  “first  to  invent”  svstem 

f  nal  inle  merely  revi.ses  the  rules  of 

in  patent  ca.se.s  for  consistenev 
)  )f*’-^>ndt(,ad(lr(xs.sthe(ixaniinatio?- 

in  this  fin- 1;.  '«>i"g  <>dopted 

in  1  Ilf- bnal  ride  do  not  require  anv 

iv'»ri',r’'’  '  l>’fl  llu^  nxisliiig 

•I  ;  V  i"'"'’'-’ ‘'".O 

■ipplicahle  instructions  and 
nHpiirements." 

Finally,  the  Pajierivork  Reduction  Act 
(l(K|snot  prohibit  the  creation  of  a  new' 
.(^  8  of  information  (rather  than 
U  d<it  ng  existing  OMR  information 
(.olloctions)  to  implement  a  new 
program  Creation  of  a  nmv  collection  of 

t JMR  U  hen  implementing  a  new 
pi ogram  having  Paperwork  Reduction 
A(.t  imjdications  is  an  option  for 
agjimaes  to  n.se  at  their  discretion. 

t  his  final  rule  contains  provisions  for 
:  i;pl'‘^ant.s  to:  (D  Provide  a  .statement? 
d  lo'iprovisional  application  filed  on  or 
<dt(  r  March  18.  2018.  claims  prioritv  t 

‘1<11  lull  application  (i.e..  foreign, 
firoyisional.  or  nonjirovisional 
iip))  icalion.  or  an  international 
.Mpjil'catum  designating  the  United 
.ShiUisn  A",o'.i,:,i).n||„|  |.ri„r  lo  M„„il, 

1(1.  2018,  and  also  contains,  or 
contained  at  any  time,  a  claim  to  a 
u  aimed  invention  that  has  an  effective 
tiling  date  on  or  after  March  18.  2018; 

Ul  identify  the  inventorshiii  and 
""'ner-ship  or  obligation  to  a.ssign 
owmership,  of  each  claimed  invention 
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on  its  elfective  filing  date  or  on  its  date 
of  invention,  as  ajijilicahle,  in  an 
application  or  patinit  with  more  than 
one  naiiKul  joint  inventor,  when 
necessary  for  purposes  of  an  Office 
proceeding:  and  (3)  .show  that  a 
(li.sclosnre  was  hv  the  inventor  or  joint 
inventor,  or  was  hv  another  who 
ol)taini!d  the  subject  matter  from  the 
inventor  or  a  joint  inventor,  or  that  there 
was  a  prior  ])ul)lic  disclosure  l)y  the 
inventor  or  a  joint  inventor,  or  hy 
another  who  ohtaimul  the  subject  matter 
from  the  inventor  or  a  joint  inventor. 

The  Office  will  use  the  statement  that 
a  nonjirovisional  ajijilicalion  fihul  on  or 
after  March  l(i.  2013.  that  claims 
|)riority  to  or  the  benefit  of  the  filing 
date  of  an  earlier  apiilication  (i.e.. 
foreign,  provisional,  or  nonprovisional 
a])plii;ation,  or  international  a])])lication 
designating  the  United  .States  of 
America),  filed  jnior  to  March  10.  2013. 
contains,  or  contained  at  any  time,  a 
claim  to  a  claimed  invention  that  has  an 
effective  filing  date  on  or  after  March 
10.  2013.  to  readily  determine  whether 
the  nonprovisional  a])]jlii:alion  is 
subject  to  the  changes  to  .S.'S  U.S.(].  102 
and  103  in  the  AlA.  The  Office  will  use 
th(!  identification  of  the  inventorshij) 
and  ownership  or  oliligation  to  assign 
ownershijj.  of  each  claimed  invention 
on  its  effective  filing  date  (as  defined  in 
37  (',FK  1.100).  or  on  its  dati;  of 
invention,  as  applicalile.  wIkmi  it  is 
nece.ssary  to  detiMinine  whether  a  l)..S. 
|)atent  or  II..S.  jiatent  ajiplication 
publication  resvdting  from  another 
nonprovisional  ajiplication  (inalifies  as 
])rior  art  under  AlA  3.5  IJ.S.Ci.  102(a)(2) 
or  pre-AlA  35  lJ..S.(i.  102(e).  I'he  Office 
will  use  information  concerning 
whether  a  di.sclosure  was  by  the 
inventor  or  joint  inventor,  or  was  hy 
another  who  obtained  the  subject  matter 
from  the  inventor  or  a  joint  inventor,  or 
that  there  was  a  prior  public  disclosure 
by  the  inventor  or  a  joint  inventor,  or  hv 
another  who  obtained  the  suliject  matter 
from  the  inventor  or  a  joint  inventor,  to 
determine  whether  the  disclosure 
(inalifies  as  prior  art  und(;r  AlA  35 
U.S.C.  l()2(a)(l)  or  (a)(2). 

The  Office  is  not  resubmitting  the 
propo.sed  information  collection 
r(uiuirement.s  under  ()()51-()()71  to  OMH. 
The  Office  will  accejit  OMH’s 
.Sejitemher  12,  2012  |)reap])roval.  'I'he 
])roposed  information  collection 
nuinirements  under  0051-0071  remain 
available  at  the  OMB’s  Information 
Oollection  Rciview  \V(!h  site; 
[\\'\\'\v.ivginfo.^ov/{)iihIic/do/PHAXl(iin). 

Notwithstanding  iuiy  otlu;r  provision 
of  law.  no  per.son  is  reciuirtul  to  resjiond 
to,  nor  shall  a  person  he  sul)j(!ct  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 


('(Kluirements  of  the  Paperwork 
Reduction  Act,  unl(!ss  that  collection  of 
information  displays  a  currently  valid 
OMB  control  ninnh(!r. 

List  of  Subjects  in  37  (TR  Part  1 
Admini.strative  |)ractice  and 
procedure,  Uourts,  h’r(u;dom  of 
information.  Inventions  and  jiatcmts. 
Re])orting  and  recordkee])ing 
retinirements.  Small  hnsine.sses. 

For  the  nia.sons  stated  in  the 
pniamhle,  the  37  (3^R  |)art  1  is  anumded 
as  follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

■  1 .  The  authority  citation  for  37  CFR 
part  1  continues  to  nuul  as  follows: 

Authority:  3.5  l)..S.C’.  2(1))(2). 

■  2.  Section  1.9  is  amended  hv  adding 
paragraphs  (d),  (e),  and  (f)  to  riiad  as 
follows: 

§1.9  Definitions. 

***** 

(d) (1)  The  term  inventor  or 
inventorship  as  u.sed  in  this  chajiter 
m(;ans  the  individual  or.  if  a  joint 
invention,  the  individuals  collectively 
who  invented  or  discovered  the  subject 
matter  of  the  invention. 

(2)  The  term  joint  inventor  or 
coinvmitor  as  used  in  this  chapter 
means  any  om;  of  the  individuals  who 
invented  or  discov(;red  the  subject 
matter  of  a  joint  invention. 

(e)  'I’he  term  joint  re.search  agreement 
as  used  in  this  chapter  means  a  written 
contract,  grant,  or  coo})erative 
aguiement  entered  into  hy  two  or  more 
persons  or  entities  for  the  pcM'formance 
of  experimental,  develo])mental.  or 
rci.search  work  in  the  field  of  the  claimed 
invention. 

(h  The  term  claimed  invention  as 
used  in  this  chaptin'  imxnis  the  subject 
matter  defined  hy  a  claim  in  a  jiatent  or 
an  apjdication  for  a  ])atent. 
***** 

■  3.  Section  1.14  is  amended  hy  revising 
paragrajih  (i)  to  read  as  follows: 

§1.14  Patent  applications  preserved  in 
confidence. 

***** 

(0  Notica  to  invontor  of  tho  filing  of 
(in  (ipplicotion.  The  Office  may  publish 
notice  in  the  Officiol  Gazotta  as  to  the 
filing  of  an  application  on  behalf  of  an 
inventor  hy  a  jierson  who  otlujrwi.se 
shows  sufficient  propri(;tary  interest  in 
the  matter. 

***** 

■  4.  Section  1.17  is  amended  hv  revising 
paragraphs  (g)  and  (i)  and  rinnoving  and 
reserving  paragra|)hs  (n)  and  (o). 


The  revisions  read  as  follows: 

§1.17  Patent  application  and 
reexamination  processing  fees. 

***** 

(g)  For  filing  a  petition  under  one  of 
the  following  .sections  which  refers  to 
this  paragra])h:  .$200. 00 

§  1 .1 2 — for  acce.ss  to  an  assignment 
record. 

§1.14 — for  access  to  an  application. 

§  1.40 — for  filing  an  application  on 
behalf  of  an  inventor  hy  a  person  who 
otherwise;  shows  .sufficii;nt  projirietary 
inter(;.st  in  the  matter. 

§  1.55(0 — for  filing  a  belated  certified 
copy  of  a  foreign  ajiplication. 

§  1 .59 — for  exjnmgement  of 
information. 

§  1.103(a) — to  suspend  action  in  an 
apjilication. 

§  1.130(h) — for  review  of  a  r(;(]ne.st  for 
(;xt(;n.sion  of  time  when  the  provisions 
of  §  1.130(a)  are  not  available. 

§  1.377 — for  review  of  decision 
refusing  to  accept  and  record  payment 
of  a  maintenance  fee  filed  prior  to 
(;x])iration  of  a  patent. 

§  1.550(c) — for  ])atent  owner  re(iu(;st.s 
for  extension  of  time  in  ox  povti^ 
reexamination  proceedings. 

§  1.950 — for  ])atent  owner  r(;()ue.sts  for 
(;xten.sion  of  time  in  intor  partos 
r(;exam illation  jiroceedings. 

§  5.12 — for  expedited  handling  of  a 
foniign  filing  1  icen.se. 

§  5.15 — for  changing  the  .scope  of  a 
license. 

§  5.25 — for  retroactive  licen.se. 
***** 

(i)  Broce.ssing  fee  for  taking  action 
under  one  of  the  following  sections 
which  refers  to  this  jiaragraph:  .$139. 00 

§  1.28(c)(3) — for  processing  a  non- 
itemized  fee  deficiency  hasiid  on  an 
error  in  small  entity  status. 

§  1 .41  (b) — for  .supplying  the  name  or 
names  of  the  inventor  or  joint  inventors 
in  an  application  without  either  an 
ap])hcation  data  .sheet  or  the  inventor’s 
oath  or  diiclaration,  excejit  in 
provisional  ajijilications. 

§  1.48 — for  correcting  inventor.ship, 
excejit  in  jirovisional  a])phcation.s. 

§  1 .52(d) — for  processing  a 
nonprovisional  application  filed  with  a 
sjiecification  in  a  language  other  than 
Fnglish. 

§  1.53(c)(3) — to  convert  a  provisional 
application  filed  under  §  1.53(c)  into  a 
non])rovi.sional  ajijilication  under 
§  1.53(1)). 

§  1 .55 — for  entry  of  a  ])riority  claim  or 
certified  copy  of  a  foreign  application 
after  payment  of  the  issue  fee. 

§  1 .71  (g)(2) — for  jiroce.ssing  a  belated 
amendment  under  §  1.71(g). 

§1.1 03(1)) — for  recpiesting  limited 
suspension  of  action,  continued 
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Ijro.socution  application  for  a  design 
l)atent  1.53((1)). 

§  l.lO.'tlc) — for  r(;(iu(!sting  limited 
suspension  of  action,  recpiesl  for 
continued  examination  (5^1.114). 

§  1.1().3(d) — for  nupiesting  deferred 
(jxamination  of  an  a])plication. 

§  1.217 — for  ])rocessing  a  redacted 
t:o])y  of  a  ])a])er  submitted  in  the  file  of 
an  application  in  which  a  redacted  coi)v 
was  snhmitted  for  the  ])atent  ap])lication 
])nhlication. 

??  1.221 — for  recinesting  voluntary 
publication  or  repnhlication  of  an 
apj)lication. 

§  1.291  ((:){.'! ) — for  processing  a  .second 
or  snh.se(|nent  ])rotest  by  the  same  real 
party  in  interest. 

§  3.81 — for  a  patent  to  issue  to 
assignee,  a.ssignment  sid)mitted  after 
payment  of  the  issue  fee. 
***** 

■  5.  Section  1.53  is  amended  by: 

■  a.  Revising  paragraphs  (h) 
introdnctorv  text  ami  (c)(2Kii)  and  (iii); 

■  h.  Removing  ])aragraph  (c)(2)(iv): 

■  c.  Revising  paragraph  (c)(4):  and 

■  d.  Rcnnoving  paragrajih  (j). 

'Die  revisions  read  as  follows: 

§  1.53  Application  number,  filing  date,  and 
completion  of  application. 

***** 

(h)  Application  filing’  ivcpiircincnts — 
Non])rovisionaI  application.  I'he  filing 
date  of  an  a])j)lication  for  patent  filed 
under  this  .section,  (!XC(!])t  for  a 
provisional  ajijdication  under  paragraph 

(c)  of  this  sec:tion  or  a  continued 
prosecution  aj)plication  under 
paragraph  (d)  of  this  section,  is  the  date 
on  which  a  sjjecification  as  prescribed 
by  35  IJ.S.Ci.  112  containing  a 
descrijjtion  jnirsnant  to  §  1.71  and  at 
least  one  claim  iJiirsnant  to  §  1.75.  and 
any  drawing  required  by  §  1.81(a)  are 
filed  in  the  Patent  and  Trademark 
Office.  No  new  matter  may  ht; 
introduced  into  an  application  after  its 
filing  date.  A  continuing  application, 
which  may  he  a  continuation, 
divisional,  or  continnation-in-part 
ajjplication,  may  he  filed  under  the 
conditions  specified  in  35  II.S.C.  120. 
121,  or  305(c)  and  §  1.78(c)  and  (d). 


(ii)  Payment  of  the  issue  fee  on  the 
applic;ation  filed  under  ])aragra})h  (h)  of 
this  section:  or 

(iii)  Ex])iration  of  twelve  months  after 
the  filing  date  of  the  a])])lication  filed 
under  j)aragra])h  (h)  of  this  section. 
***** 

(4)  A  provisional  apj)lication  is  not 
entitled  to  the  right  of  prioritv  under  35 
IJ.S.C.  119  or  305(a)  or  §  1.5.5'.  or  to  the 


IxMiefit  of  an  earlier  filing  date  under  35 
IJ.S.C.  120,  121,  or  305(c)  or  §1.78  of 
any  other  a|)j)lication.  No  claim  for 
priority  under  35  llt)(e)  or 

§  1.78(a)  may  he  made  in  a  design 
a])])lication  ha.sed  on  a  ])rovi.sional 
application.  The  nujiiinanents  of 
§§1.821  through  1.825  regarding 
application  disclosures  containing 
nucleotide  and/or  amino  acid  secinences 
ar(!  not  mandatory  for  i)rovisionai 
applications. 

***** 

■  0.  .Section  1 .55  is  revised  to  read  as 
follows: 

§  1 .55  Claim  for  foreign  priority. 

(a)  In  general.  An  applicant  in  a 
nonprovisional  application  may  claim 
]jriority  to  one  or  more  j)rior  forengn 
a])j)lication.s  under  the  conditions 
specified  in  35  II.S.C.  119(a)  through  (d) 
and  (f),  172,  and  3(i5(a)  and  (h)  ami  this 
.section. 

(h)  Time  for  filing  snhsecinent 
application.  3'he  nonprovisional 
application  must  h(!  filed  not  later  than 
twelve  months  (six  months  in  the  case 
of  a  design  application)  after  the  date  on 
which  the  foreign  application  was  filed, 
or  he  entitled  to  claim  the  htniefit  under 
35  tl.S.C.  120,  121,  or  3(i5(c)  of  an 
application  that  was  filed  not  lat(!r  than 
twelve  months  (six  months  in  the  case 
of  a  design  a])])lication)  after  the  date  on 
which  the  foreign  apj)lication  was  filed. 
The  twelve-month  period  is  subject  to 
35  11..S.C.  21(h)  (and  §  1.7(a))  and  PCT 
Rnl(!  80.5,  and  the  six-month  jjeriod  is 
snhject  to  35  IJ..S.C.  21(h)  (ami  §  1.7(a)). 

(c)  Time  for  filing  priority  claim  and 
certified  copv  of  foreign  application  in 
an  application  entering  the  national 
.•itage  nnder  35  U.S.C.  371.  In  an 
international  application  entering  the 
national  stage  under  35  U..S.C.,  the 
claim  for  priority  must  h(;  made  and  a 
certified  c:o])y  of  the  foreign  application 
must  he  filed  within  the  time  limit  set 
forth  in  the  PC'f  and  the  Regulations 
nnder  the  PCT. 

(d)  Time  for  filing  prioritv  chain  in  an 
aiiplication  filed  nnder  35  IJ.S.d.  111(a). 
In  an  original  ap|)licalion  filed  nnder  35 
II..S.C.  111(a),  the  claim  for  priority 
must  he  filed  within  the  later  of  four 
months  from  the  actual  filing  date  of  the 
application  or  sixteen  months  from  the 
filing  date  of  the  prior  foniign 
application.  The  claim  for  ])riority  must 
he  ])re.senled  in  an  application  data 
sheet  (§  1 .7(l(h)(())),  and  must  identify 
the  foreign  a])])lication  for  which 
])riority  is  claimed,  by  sj)ecifying  the 
application  nnmher,  country  (or 
intellectual  ])roperty  authority),  dav. 
month,  and  year  of  its  filing.  The  time 
period  in  this  paragraph  does  not  apply 
in  a  design  ap])lication. 


(e)  Delayed  prioritv  claim  in  an 
application  filed  nnder  35  U.S.d.  111(a). 
tJnless  such  claim  is  accepted  in 
accordance  with  the  ])rovi.sions  of  this 
paragraph,  any  claim  for  priority  under 
35  IJ..S.C.  119(a)  through  (d)  or  (f)  or 
3()5(a)  in  an  original  application  filed 
nnder  35  IJ.S.C.  111(a)  not  presented  in 
an  a])])lication  data  sheet  (§  1.7(j(h)(())) 
within  the  time  period  provided  by 
paragraph  (d)  of  this  .section  is 
considered  to  have  been  waived.  If  a 
claim  for  ])riority  is  j)re.sented  after  the 
time  i)eriod  provided  hy  paragraj)!!  (d) 
of  this  section,  the  claim  may  h(; 
acce])ted  if  the  priority  claim  was 
unintentionally  delayed.  A  j)etition  to 
accept  a  delayed  c:laim  for  j)riority 
nnder  35  II.S.C.  119(a)  through  (d)  or  (f) 
or  3(i5(a)  must  he  accompanied  by: 

(1)  3'he  j)riority  claim  nnder  35  IJ..S.C. 
119(a)  through  (d)  or  (f)  or  3()5(a)  in  an 
ajjplication  data  sheet  (§  1.7B(h)((i)), 
identifying  the  foreign  ap]dication  for 
which  priority  is  claimed,  by  specifying 
the  application  nnmher.  country  (or 
intellectual  pro])erty  authority),  day, 
month,  and  year  of  its  filing,  nnle.ss 
previously  snhmitted: 

(2)  A  certified  co])y  of  the  foreign 
application  if  reipiired  hy  jiaragraph  (f) 
of  this  section,  nnle.ss  previonslv 
snhmitted: 

(3)  The  surcharge  .s(!t  forth  in  §  1.1 7(t): 
and 

(4)  A  .statement  that  the  entire  delay 
between  the  date  the  i)riority  claim  was 
due  nnder  j)aragra])h  (d)  of  this  section 
and  the  date  the  priority  claim  was  filed 
was  nnint(;ntional.  'Die  Director  may 
recjiiire  additional  information  where 
there  is  a  (jnestion  whether  the  delay 
was  unintentional. 

(f)  Time  for  filing  certified  copv  of 
foreign  application  in  an  application 
filed  nnder  35  U.S.d.  111(a).  In  an 
original  apjjlication  filed  nnder  35 
IJ.S.C.  11 1(a),  a  certified  copy  of  the 
foreign  application  must  he  filed  within 
the  later  of  four  months  from  the  actual 
filing  date  of  the  application  or  sixteen 
months  from  the  filing  date  of  the  jjrior 
foreign  aj)plication.  exce])t  as  provided 
in  ])aragraph.s  (h)  and  (i)  of  this  section. 
If  a  c(;rtiiied  copv  of  the  foreign 
application  is  not  filed  within  the  later 
of  four  months  from  the  actual  filing 
date  of  the  application  or  sixteen 
months  from  the  filing  dale  of  tin;  |)rior 
foreign  application,  and  the  exceptions 
in  paragra])h.s  (h)  and  (i)  of  this  .section 
are  not  aijplicahle.  the  certilhul  copy  of 
the  foreign  application  must  he 
accompanied  by  a  petition  including  a 
showing  of  good  and  sufficient  can.se  for 
the  delay  and  the  ])etition  fee  set  forth 
in  §  1.17(g).  The  time  period  in  this 
paragraph  does  not  apply  in  a  design 
apj)lication. 


i- 
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(g)  IUHiuir(}nuini  for  filing  priority 
cldiiii,  cortifiod  copy  of  foreign 
applicotion.  and  translation  in  any 
application.  (1)  Tlio  claim  lor  priority 
and  lh(!  cortiinul  copy  of  the  foreign 
a|)|)lication  specified  in  3.')  110(1)) 

or  IH/r  Rule  17  must,  in  any  event,  he 
filed  within  the  |)en(iencv  of  the 
application  and  before  the  |)atent  is 
gr.mted.  If  the  claim  for  i)riority  or  the 
certified  copy  of  the  foreign  application 
is  filed  after  the  date  the  issue  fee  is 
paid,  it  mu.st  also  he  accompanied  hy 
the  ])rocessing  fee  set  forth  in  1.1 7(i). 
hut  the  patent  will  not  include  the 
priority  claim  unless  corrected  hy  a 
certificate  of  correction  under  3.1 
2.').')  aiuU  1.323. 

(2)  The  Office  may  re(]uire  that  the 
claim  for  priority  ami  the  certified  co])y 
of  the  foreign  application  he  filed  earlier 
than  otherwise  provided  in  this  section: 

(i)  When  the  aj)j)lication  is  involved 
in  an  interference  (see  41.202  of  this 
title)  or  derivation  (set;  jjart  42  of  this 
title)  proceeding: 

(ii)  When  nece.ssary  to  overcome  tin; 
(late  of  a  reference  relied  upon  hy  the 
examim;!':  or 

(iii)  When  (l(;emed  n(;c(;.ssarv  hy  the 
(;xaminer. 

(3)  An  luiglish  language  translation  of 
a  non-l‘]nglish  language  foreign 
application  is  not  required  except: 

(i)  When  the;  a])])lication  is  involved 
in  an  interfer(;nce  (s(;e  ^41.202  of  this 
title)  or  d(;rivation  (.see  |)art  42  of  this 
title)  proceeding: 

(ii)  When  n(;c(;.s.sarv  to  overcome  the 
date  of  a  reference  ntlied  n|)on  hy  tlu; 
(;xamin(;r:  or 

(iii)  When  specifically  r(;(piired  hy  the 
examiner. 

(4)  If  an  Fnglish  language  translation 
of  a  non-English  language  foreign 
application  is  r(;(pur(;d.  it  mu.st  he  filed 
togt;ther  with  a  .statement  that  the 
translation  of  the  certified  copy  is 
accurate. 

(h)  Foreign  intellectind  property  office 
participating  in  a  priority  document 
exchange  agreement.  Tin;  re(piir(;ment 
in  ])aragraph.s  (c).  (0.  and  (g)  for  a 
certifii;d  copy  of  the  foreign  application 
to  he  filed  within  the  time  limit  set  forth 
therein  will  he  considered  satisfied  if: 

(1)  The  for(;ign  application  was  filed 
in  a  foreign  intell(;ctual  prop(;rtv  office 
participating  with  the  Office  in  a 
l)ilateral  or  multilateral  j)riority 
document  exchange  agr(;ement 
(participating  foreign  intelh;ctual 
|)roperty  office),  or  a  co])y  of  the  foreign 
a])|)lication  was  filed  in  an  api)lication 
.suh.s(;{juenlly  filed  in  a  participating 
foreign  intellectual  |)roperty  office  that 
|)i;rmit.s  the  Office  to  obtain  such  a  copy: 

(2)  The  claim  for  priority  is  pre.sented 
in  an  application  data  sheet 


((^  1.7(i(l))(())).  identifying  the  foreign 
a|)plication  for  whicli  priority  is 
claimed,  hy  specifying  the  application 
mnnher.  country  (or  intell(;ctual 
prop(;rty  authority),  day.  month,  and 
y(;ar  of  its  filing,  and  tin;  a|)plicant 
provid(;.s  the  information  nec(;s.sary  for 
the  partici|)ating  for(;ign  int(;ll(;ctiial 
l)roperty  office  to  provide  the  Office 
with  acc(;.ss  to  tlu;  foreign  a|)plication: 

(3)  The  copy  of  tin;  for(;ign  application 
is  receiv(;d  hy  the  Office  from  tin; 
participating  for(;ign  intelh;ctnal 
prop(;rty  office,  or  a  certified  co])y  of  tin; 
foreign  ap])lication  is  filed,  within  the 
period  .s])(;cified  in  paragraph  (g)(1)  of 
this  .section:  and 

(4)  Tin;  a])plicant  fil(;s  a  r(;(|nest  in  a 
.separate  docunn;nt  that  the  Office  obtain 
a  copy  of  tin;  for(;ign  application  from  a 
])articipating  intell(;ctnal  prop(;rty  office 
that  permits  the  Office  to  obtain  such  a 
copy  if  the  foreign  application  was  not 
filed  in  a  participating  foreign 
intell(;ctiial  property  office  hut  a  co])y  of 
the  foreign  application  was  fil(;d  in  an 
a])])lication  suh.s(;(pn;ntly  filed  in  a 
participating  foreign  int(;ll(;(  tnal 
|)roperty  office  that  permits  the  Office;  to 
obtain  such  a  copy.  Tin;  r(;{pn;.st  must 
id(;ntify  the  participating  int(;lh;ctnal 
|)rop(;rty  office  and  the  snh.s(;(|in;nt 
application  hv  the  application  nmnh(;r. 
day.  month,  and  y(;ar  of  its  filing  in 
which  a  co])y  of  the  fon;ign  a])i)lication 
was  fil(;d.  Tin;  r(;(]U(;st  must  he;  filed 
within  the  later  of  sixt(;en  months  from 
tin;  filing  date  of  the  jn  ior  for(;ign 
application  or  four  months  from  the 
actual  filing  date  of  an  application 
und(;r  3.1  l]..S.(].  Til  (a),  within  four 
months  from  the  later  of  tin;  date  of 
comnn;nc(;nn;nt  (4?  1. 491  (a))  or  the  date 
of  the  initial  .submission  under  3.1 
U.S.d  371  in  an  application  entering 
the  national  stage  nnd(;r  35  U.S.C.  371. 
or  with  a  p(;tition  under  paragraj)h  ((;)  of 
this  .s(;ction. 

(i)  Interim  copy.  The  r(;(puri;ment  in 
])aragraph  (f)  for  a  certifi(;d  co])y  of  the 
foreign  application  to  In;  filed  within  the 
tinn;  limit  set  forth  therein  will  Ih; 
con.sid(;r(;d  satisfied  if: 

(1)  A  copy  of  the  original  foreign 
apj)lication  cl(;arly  lah(;led  as  “lnt(;rim 
Copy.”  including  the  specification,  and 
any  drawings  or  claims  upon  which  it 
is  ha.s(;d,  is  filed  in  the  Office  together 
with  a  .separate;  cov(;r  .she(;t  id(;ntifving 
the  foreign  application  hy  sp(;cifying  the 
application  mnnher.  country  (or 
intelh;ctual  prop(;rty  authority),  day, 
month,  and  year  of  its  filing,  and  .stating 
that  tin;  co))y  filed  in  the  Office;  is  a  true 
c()|)y  of  the;  original  a])plie:ation  as  filed 
in  the;  for(;ign  country  (or  intell(;ctnal 
property  authority): 

(2)  The  copy  of  the  foreign  aj)plication 
and  .separate  cover  .sh(;et  is  filed  within 


the;  late;r  of  sixteen  months  from  the 
filing  date;  of  the  jerior  foreign 
application  or  four  months  from  the 
cictiial  filing  elate;  of  an  application 
under  3.1  ll.S.f;.  lll(<i).  or  with  ;i 
pe;tition  under  ])aragraph  (e)  of  this 
section;  and 

(3)  A  c(;rtifie;d  copv  of  the;  for(;ign 
a])i)licati()n  is  filed  within  the;  period 
spe;cifie;(l  in  paragra|)h  (g)(1)  of  this 
,s(;ction. 

(j)  Heepdrements  for  certain 
apjdications  filed  on  or  after  March  Id. 
2013.  If  a  nonprovisional  a])j)lication 
filed  on  or  aft(;r  March  18.  2013.  claims 
priority  to  a  foreign  application  filed 
prior  to  March  10,  2013,  and  also 
contains,  or  contained  at  any  time,  a 
claim  to  a  claimed  invention  that  has  an 
effective;  filing  date  on  or  after  March 
10.  2013.  the  applicant  mu.st  provide;  a 
.statement  to  that  effe;ct  within  the;  late;r 
of  four  months  from  the  actual  filing 
date  of  the;  nonprovisional  application, 
four  months  from  the;  date  of  (;ntry  into 
the;  national  stage  as  .se;t  forth  in  §  1.401 
in  an  international  application,  sixteen 
months  from  the;  filing  date  of  the  ])rior- 
fil(;d  foreign  a])])lication,  or  the  date;  that 
a  first  claim  to  a  claimed  invention  that 
has  an  e;ife;ctive;  filing  elate;  on  or  after 
March  l(i,  2013.  is  pr(;se;nt(;d  in  the 
non])rovi.si()nal  a|)i)lication.  An 
applicant  is  not  r(;(jiur(;d  to  ])rovi(le; 
such  a  state;nn;nt  if  the;  applicant 
re;cisonahly  believes  on  the;  basis  of 
information  alre;a(ly  known  to  the; 
individuals  de;.signate;d  in  1..10(c)  that 
the  nonjerovisional  ajjplication  do(;s  not, 
and  did  not  at  any  time,  contain  a  claim 
to  a  claimed  invention  that  has  an 
effective  filing  elate  on  or  after  March 
10,  2013. 

(k)  Inyentor's  certificates.  An 
a])plicant  in  a  non])rovisional 
a])plication  may  under  certain 
cir(:umstance;.s  claim  j)ri()rity  on  the 
basis  of  one  or  more  aj)plication.s  for  an 
inventor's  certificate  in  a  country 
granting  both  inventor's  certificates  and 
j)at(;nt.s.  To  claim  the;  right  of  priority  on 
the;  basis  of  an  iipplication  for  an 
inventor’s  certificate;  in  such  a  country 
under  3.1  U.S.C.  110((1),  the  a])plicant 
when  submitting  a  claim  for  such  right 
as  s])(;cifi(;(l  in  this  s(;ction,  must 
include  an  affidavit  or  declaration.  The; 
affidavit  or  declaration  must  include  a 
specific  statement  that,  u])on  an 
investigation,  he  or  she  is  sati.sfi(;d  that 
to  the;  best  of  his  or  her  knowledge,  the; 
apjelicant,  when  filing  the;  a])])lication 
for  the  inventor’s  certificate,  h:id  the; 
option  to  file  an  application  for  either  a 
pate;nt  or  an  inventor’s  ce;rtiiicate;  as  to 
the  subject  matter  of  the  identifie;(l  claim 
or  claims  forming  the  basis  for  the  claim 
of  ])riority. 
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(1)  VViJie  periods  not  oxtondublo.  Tin; 
time  |)(;ri()(ls  set  forth  in  this  section  are 
not  extendable. 

■  7.  Section  1.71  is  anKnultnl  l)y  nn'ising 
paragraph  (g)(1)  to  read  as  follows: 

§1.71  Detailed  description  and 
specification  of  the  invention. 

***** 

(g) (1)  rhe  s])e(;ification  mav  disclose 
f)r  be  amended  to  di.sclose  the  names  of 
the  parties  to  a  joint  nxsearch  agreement 
as  (hifined  in  §  1  .t)(e). 
***** 

■  8.  S{!ction  1.7(i  is  amended  hv  revising 
])aragraphs  (h)(.'i)  and  (h)  to  read  as 
follows: 

§1.76  Application  data  sheet. 

***** 

(h) *  *  * 

(.'5)  Domestic  bonofit  informotion.  This 
information  includes  the  application 
mnnher,  the  filing  date,  the  status 
(including  ])atent  number  if  available), 
and  relationship  of  each  aj)j)lication  for 
which  a  benefit  is  claimed  under  35 
D.S.C.  llh(e),  120,  121,  or  305(c). 
Providing  this  information  in  the 
ai)plication  data  sheet  constitutes  the 
s])(!cific  reference  recpnred  hv  35  IL.S.CI 
110(e)  or  120,  and  §  1.78. 

(0)  Foreign  priority  information.  This 
iidormation  includes  tin;  ap])lit:ation 
mnnher,  country,  and  filing  dat(;  of  each 
foreign  a])])lic:ation  for  which  ])riority  is 
claimed.  Providing  this  information  in 
tlu!  application  data  sheet  constitutes 
the  claim  for  ])riority  as  reiininul  hv  35 
U.S.C.  110(h)  and  §1.55. 
***** 

■  0.  Section  1.77  is  amended  by  revising 
])aragra])h  (h)(2),  redesignating 
paragraphs  (h)(0)  through  (12)  as 
l)aragraphs  (h)(7)  through  (13),  and 
adding  a  new  ])aragraj3h  (h)(0)  to  read  as 
follows: 

§  1 .77  Arrangement  of  application 
elements. 

***** 

(1,)*  *  * 

(2)  Cross-reference  to  r(;lated 
applications. 

***** 

(0)  Statement  regarding  prior 
di.sclosnres  by  the  inventor  or  a  joint 
inventor. 

***** 

■  10.  Section  1.78  is  revised  to  read  as 
follows: 

§  1.78  Claiming  benefit  of  earlier  filing  date 
and  cross-references  to  other  applications. 

(a)  (ihnms  under  35  IJ.S.d.  IlOie)  for 
the  benefit  of  a  prior-filed  provisional 
application.  An  applicant  in  a 
nonprovisional  aj)])lication.  other  than 


for  a  design  patent,  or  an  international 
application  designating  the  United 
States  of  America  may  claim  the  benefit 
of  om;  or  more  ])rior-filed  provisional 
applications  under  the  conditions  siit 
forth  in  35  U.S.C.  ll?)(e)  and  this 
section. 

(1)  rhe  nonprovisional  application  or 
int(!rnational  ai)i)lication  designating 
the  United  States  of  America  must  h(! 
filed  not  later  than  twelve  months  after 
the  date  on  which  the  provisional 
application  was  filed,  or  he  entitled  to 
claim  the  hemefit  under  35  U.S.d  120, 
121,  or  3(i5(c)  of  an  application  that  was 
filed  not  later  than  twelve  months  after 
the  date  on  which  the  ])rovisional 
application  was  filed.  This  twelve- 
month  period  is  subject  to  35  U..S.C. 

21(h)  (and  §  1.7(a)). 

(2)  Each  prior-filed  provisional 
a])plication  must  name  the  inventor  or 
a  joint  inventor  named  in  the  later — 
filed  a|)plication  as  the  inventor  or  a 
joint  inventor.  In  acldition,  each  prior- 
filed  provisional  a])])lication  mn.st  he 
entitled  to  a  filing  date  as  .set  forth  in 

§  1.53(c).  and  the  basic  filing  fee  .set 
forth  in  §l.l(i(d)  must  have  been  paid 
for  such  provisional  a])plication  within 
the  time  period  set  forth  in  §  1.53(g). 

(3)  Any  nonprovisional  application  or 
international  a])plication  designating 
the  United  States  of  America  that  claims 
the  Ixmefit  of  one  or  more  prior-fil(;d 
provisional  applications  must  contain, 
or  he  amended  to  contain,  a  reference  to 
each  such  ijrior-filed  provisional 
aj)plication,  identifying  it  hv  the 
provisional  application  niimher 
(consisting  of  series  code  and  .serial 
mnnher).  If  the  later-filed  application  is 
a  nonijrovisional  application,  the 
reference  nujuiriHl  by  this  paragra])h 
must  he  included  in  an  a]jplication  data 
sheet  (§  1.78(h)(5)). 

(4)  The  reference  reepnred  hv 
paragraph  (a)(3)  of  this  section  must  he 
submitted  during  the  pendency  of  the 
later-filed  application.  If  the  later-filed 
application  is  an  apj)lication  filed  under 
35  U.S.C.  111(a),  this  reference  must 
also  he  submitted  within  the  later  of 
four  months  from  the  actual  filing  date 
of  the  later-filed  aj)])lication  or  sixteen 
months  from  the  filing  date  of  the  prior- 
filed  provisional  application.  If  the 
later-filed  application  is  a 
non])rovi.sional  aj)plicatiou  entering  the 
national  stage  from  an  international 
application  under  35  U.S.Ci.  371.  this 
reference  mn.st  also  he  snhmitted  within 
the  later  of  four  mouths  from  the  date 
on  which  the  national  stage  commenced 
under  35  U..S.C;.  371(h)  or  (1]  in  the  later- 
filed  international  ajjplicatiou  or  sixteen 
months  from  the  filing  date  of  the  prior- 
filed  ])rovisional  ap])licalion.  Except  as 
provided  in  paragraph  (h)  of  this 


.section,  failure  to  timely  submit  the 
nTereuce  is  considered  a  waiver  of  auv 
benefit  under  35  U.S.C.  li;)(e)  of  the 
])rior-filed  provisional  aj)j)lication. 

(5)  If  the  prior-filed  ])rovisional 
application  was  filed  in  a  language  other 
than  English  and  both  an  English- 
language  translation  of  the  prior-lihul 
]n()visional  ap])lication  ami  a  statenumt 
that  the  translation  is  accurate  were  not 
previously  filtul  in  the  prior-filed 
provisional  application,  the  ajjplicant 
will  he  notified  and  given  a  period  of 
time  within  which  to  file,  in  the  prior- 
filed  provisional  application,  the 
translation  and  the  statement.  If  the 
notice  is  mailed  in  a  pending 
nonprovisional  application,  a  timely 
re])ly  to  such  a  notice  must  include  the 
filing  in  the  nonprovisional  ajjjdication 
of  eitluir  a  confirmation  that  the 
translation  and  statement  were  filed  in 
the  provisional  aijplication.  or  an 
apjjlication  data  sheet  eliminating  the 
reference  under  paragraph  (a)(3)  of  this 
.section  to  the  prior-filed  provisional 
a])plication.  or  the  nonprovisional 
apj)lication  will  he  abandoned.  The 
translation  and  statement  mav  he  filed 
in  the  provisional  a])plication.  even  if 
the  provisional  ap])lication  has  h(!come 
abandoned. 

(8)  If  a  nonjjrovisional  application 
filed  {)n  or  after  March  18,  2013,  claims 
the  benefit  of  the  filing  date  of  a 
provisional  ap])lication  filed  j)rior  to 
March  18.  2013,  and  al.so  contains,  or 
contained  at  any  time,  a  claim  to  a 
clainnul  invention  that  has  an  effective 
filing  date  on  or  after  March  18,  2013, 
the  applicant  must  |)rovide  a  statement 
to  that  effect  within  the  later  of  four 
months  from  the  actual  filing  date  of  the 
nonprovisional  a])plication,  four  months 
from  the  date  of  entry  into  the  national 
stage  as  .set  forth  in  §  1.401  in  an 
international  apj)lication,  sixteen 
months  from  the  filing  dale  of  the  prior- 
fihul  provisional  application,  or  the  date 
that  a  first  claim  to  a  claimed  invention 
that  has  an  effective  filing  date  on  or 
after  March  18,  2013,  is  pre.sented  in  the 
nonprovisional  ai)plicalion.  An 
applicant  is  not  recpiired  to  provide 
such  a  statement  if  the  a])i)licant 
nucsonahly  htdieves  on  the  basis  of 
information  already  known  to  the 
individuals  designated  in  §  1.58(c)  that 
the  nonprovisional  a|)plication  does  not, 
and  did  not  at  any  time,  contain  a  claim 
to  a  claimed  invention  that  has  an 
effective  filing  date  on  or  after  March 
18.  2013. 

(h)  Delayed  claims  under  35  V.S.Ci. 

I  If)(el  for  the  benefit  of  a  prior- filed 
provisioned  application.  If  the  nderencc! 
required  hv  35  U.S.U.  119(e)  and 
})aragraph  (a)(3)  of  this  section  is 
jne.sented  in  a  nonprovisional 
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application  after  the  time  period 
jM'ovided  by  paragraph  (a)(4)  of  this 
section,  the  claim  under  35  D.S.d. 

11 9(e)  for  the  benefit  of  a  prior-filed 
j)rovi.sional  application  may  ht;  accepted 
if  submitted  during  the  pendencv  of  the 
later-filed  application  and  if  the 
reference  identifying  the  prior-filiul 
application  by  provisional  application 
numher  was  unintcMitionally  delayed.  A 
pidition  to  acce|)t  an  unintentionally 
delay(‘d  claim  under  35  II.S.C^.  llt)(e)  for 
the  benefit  of  a  prior-filed  provisional 
application  mu.st  he  accom|)ani(Kl  by: 

(1)  The  reference  recpnred  by  35 
l!.S.(^.  119(e)  and  paragra])h  (a)(3)  of 
this  section  to  the  prior-filed  provisional 
a])])lication.  unhiss  previously 
submitted; 

(2)  The  surchai-ge  set  forth  in  S  1.1 7(t): 
and 

(3)  A  .statement  that  the  (aitire  delay 
between  the  date  the  benefit  claim  was 
(hie  under  paragraph  (a)(4)  of  this 
section  and  the  date  the  benefit  claim 
was  filed  was  unintentional.  The 
Director  may  nupiire  additional 
information  where  there  is  a  (jnestion 
whether  the  delay  was  unintentional. 

(c)  (JIdinis  under  35  f/.S’.f,'.  120,  121. 
or  3(i5(c)  for  the  benefit  of  a  prior-filed 
non  provisional  or  international 
aj)l)li(:ation.  An  ajiplicant  in  a 
nonprovisional  apjilication  (including 
an  international  a|)plication  entering  the 
national  stage  under  35  U.S.(i.  371)  or 
an  international  application  designating 
the  United  States  of  America  may  claim 
the  benefit  of  one  or  more  prior-filed 
copending  nonprovisional  ap|)lications 
or  international  ajiplications  designating 
the  United  States  of  America  under  the 
conditions  set  forth  in  35  U.S.f].  120. 

121.  or  3()5(c)  and  this  section. 

(1)  Rach  |)rior-filed  apjjlication  must 
name  the  inventor  or  a  joint  inventcjr 
named  in  the  later-filed  ajjplication  as 
the  inventor  or  a  joint  inventor.  In 
addition,  each  jirior-filed  ajiplication 
must  either  be: 

(1)  An  international  apjilication 
entitled  to  a  filing  date  in  accordance 
with  PCT  Article  11  and  designating  the 
United  States  of  America:  or 

(ii)  A  nonprovisional  application 
under  35  U..S.C.  111(a)  that  is  entitled  to 
a  filing  date  as  s(;t  forth  in  §  1.53(1))  or 
(d)  for  which  the  basic  filing  fee  .set 
forth  in  §1.10  has  been  paid  within  the 
|)endency  of  the  a])])lication. 

(2)  Rxcej)t  for  a  continued  ])rosecntion 
a])])lication  filed  under  §  1.53(d).  anv 
nonj)rovi.sional  application,  or 
international  application  designating 
the  United  .States  of  America,  that 
claims  the  benefit  of  one  or  more  prior- 
filed  nonprovisional  a])])lications  or 
international  a]){)lications  designating 
the  United  .States  of  America  must 


contain  or  he  amended  to  contain  a 
reference  to  each  such  ])rior-fil(id 
ajjplication.  identifying  it  by  a])])lication 
numher  (consisting  of  the  series  code 
and  .serial  numher)  or  international 
a|)|)lication  number  and  international 
filing  date.  If  the  later-filed  a|)|)lication 
is  a  nonju'ovisional  ajjjjfication.  the 
reference  reejuired  bv  this  ])aragra])h 
must  he  included  in  an  a|)|)lication  data 
sheet  (§  1.7()(h)(5)).  The  reference  also 
must  identify  the  relationshij)  of  the 
ajjjilications,  namely,  whether  the  later- 
filed  a|)})lication  is  a  continuation, 
divisional,  or  continuation-in-|)art  of  the 
])rior-filed  nonjuovisional  a])])lication 
or  international  a])|)lication. 

(3)  The  reference  reejuired  by  35 
U.S.(i.  120  and  j)aragraj)h  (c)(2)  of  this 
section  mu.st  be  submitted  during  the 
j)endency  of  the  later-filed  aj)j)lication. 
if  the  later-filed  aj)j)lication  is  an 
ajjjjlication  filed  under  35  U..S.(.'.  111(a). 
this  reference  mu.st  also  be  submitted 
within  the  later  of  four  months  from  the 
actual  filing  date  of  the  later-filed 
aj)j)lication  or  sixteen  months  from  the 
filing  date  of  the  j)rior-filed  aj)j)lication. 
If  the  later-filed  aj)j)lication  is  a 
nonjjiovisional  aj)j)lication  entering  the 
national  stage  from  an  international 
aj)j)lication  under  35  U..S.(i.  371.  this 
reference  mu.st  also  be  submitted  within 
the  later  of  four  months  from  the  date 
on  which  the  national  stage  commenced 
under  35  U..S.U.  371(h)  or  (f)  in  the  later- 
filed  international  aj)j)lication  or  sixteen 
months  from  the  filing  date  of  the  j)rior- 
filed  aj)j)lication.  Rxcej)t  as  juovided  in 
j)aragraj)h  (d)  of  this  section,  failure  to 
timely  submit  the  reference  reejuired  by 
35  U..S.C;.  120  and  j)aragraj)h  (c)(2)  of 
this  .section  is  considered  a  waiver  of 
any  benefit  under  35  U.S.C.  120,  121.  or 
3()5(c)  to  the  j)rior-filed  aj)j)lication.  3'he 
time  jjeriods  in  this  j)aragraj)h  do  not 
aj)j)ly  in  a  design  aj)j)lication. 

(4)  The  riKjuest  for  a  continued 
jji’osecution  aj)j)lication  under  §  1.53(d) 
is  the  sjjecific  reference  reejuired  bv  35 
U..S.G.  120  to  the  j)rior-fileel  aj)j)licati()n. 
The  identification  of  an  aj)j)lication  by 
aj)j)lication  number  under  this  .section  is 
the  identification  of  every  aj)j)licati()n 
assigned  that  aj)j)lie:ati()n  number 
neces.siiry  for  a  sjjecific  reference 
reejuired  by  35  Ib.S.Ci.  120  to  everv  such 
aj)j)licati()n  a.ssigned  that  aj)j)licati()n 
number. 

(5)  Ooss-references  to  other  related 
iij)j)lications  may  be  made  when 
aj)j)r()j)riate  (.see  §  1.14),  but  cros.s- 
references  to  aj)j)licati()ns  for  which  a 
benefit  is  not  cliiimed  under  title  35, 
United  .States  Uode,  mu.st  not  be 
included  in  an  aj)j)licati()n  data  sheet 
(§  1.70(b)(5)). 

(0)  If  a  nonjerovisional  aj)j)licati()n 
filed  on  or  after  March  10,  2013,  claims 


the  benefit  of  the  filing  date  of  a 
nonjjrovisional  ajjjjlication  or  an 
international  aj)j)lie;ati()n  designating 
the  United  .States  of  .America  filed  j)rior 
to  March  10,  2013,  ;md  also  contains,  or 
contained  at  ;my  time,  a  claim  to  a 
claimed  invention  that  has  ;m  effective 
filing  (bite  on  or  after  March  Ki.  2013. 
the  aj)j)licant  must  ju'ovide  a  statement 
to  thiit  effect  within  the  later  of  four 
months  from  the  eictual  filing  ehite  of  the 
later-filed  aj)j)licali()n.  four  months  from 
the  date  of  entry  into  the  neitional  .stage 
as  set  forth  in  §  1.491  in  an  international 
ajjjjlication.  sixteen  months  from  the 
filing  date  of  the  jjrior-filed  ajjjjlication. 
or  the  elate  that  a  first  claim  to  a  claimed 
invention  that  has  an  effective  filing 
date  on  or  after  March  10.  2013,  is 
jjresented  in  the  later-filed  aj)j)lication. 
An  aj)j)licant  is  not  reejuired  to  jjrovide 
such  a  statement  if  either: 

(i)  The  aj)j)lication  claims  the  benefit 
of  a  nonj)rovisional  aj)j)lication  in 
which  a  statement  under  §  1.55(j), 
j)ariigraj)h  (a)(0)  of  this  section,  or  this 
j)aragraj)h  that  the  aj)j)licati()n  contains, 
or  contained  at  any  time,  a  claim  to  a 
claimed  invention  that  has  an  effective 
filing  elate  on  or  after  March  10.  2013 
has  been  filed;  or 

(ii)  The  aj)j)licant  reasonably  believes 
on  the  basis  of  iidormation  alreadv 
known  to  the  individuals  designated  in 
§  1.50(c)  that  the  later  filed  aj)j)licati()n 
does  not.  and  did  not  at  any  time, 
contain  a  chiim  to  a  claimed  invention 
that  has  an  effective  filing  date  on  or 
after  March  10.  2013. 

(d)  Delayed  claims  under  35  IJ.S.d. 
120,  121.  or  305(c)  for  the  benefit  of  a 
prior- filed  nonjnovisioncd  application 
or  international  application.  If  the 
reference  reejinred  by  35  U..S.C.  120  and 
j)aragraj)h  (c)(2)  of  this  section  is 
jjresented  after  the  time  j)erioel  jjiovided 
by  j)aragraj)h  (c)(3)  of  this  section,  the 
claim  under  35  U..S.C.  120,  121,  or 
305(c)  for  the  benefit  of  a  j)rior-filed 
cojjending  nonj)rovisional  apj)lication 
or  international  aj)j)lication  designating 
the  United  .States  of  America  may  be 
accejjted  if  the  reference  identifying  the 
j)rior-filed  aj)j)lication  by  aj)j)lication 
number  or  international  aj)j)iication 
number  and  international  filing  date 
was  unintentionally  delayed.  A  j)etilion 
to  accejjt  an  unintentionally  delayed 
claim  under  35  U..S.(k  120,  121,  or 
305(c)  for  the  benefit  of  a  j)rior-filed 
aj)j)lication  mu.st  be  accomj)anied  by: 

(1)  3’he  reference  reejuired  by  35 
U..S.(k  120  and  j)aragraj)h  (c)(2)  of  this 
section  to  the  j)rior-filed  aj)j)lication, 
unless  j)reviously  submitted: 

(2)  The  surcharge  set  forth  in  §  1.17(t); 
and 

(3)  A  statement  that  the  entire  delav 
between  the  date  the  benefit  claim  was 
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due  under  j)aragra])li  ((:)(3)  of  this 
.section  and  the  date  the  l)enefit  claim 
was  filed  was  unintentional.  The 
llireclor  may  recjiiire  additional 
information  where  tlnne  is  a  ([iiestion 
whether  the  delay  was  unintentional. 

(e)  Applications  containing’ 

])atcntahlv  indistinct  claims.  Where  two 
or  mon;  a])])lications  filed  hv  the  same 
applicant  contain  jiatentahly  indistinct 
claims,  elimination  of  such  claims  from 
all  hut  one  application  may  he  rcupured 
in  the  absence  of  good  and  .suffici(mt 
rea.son  for  their  r(;tention  during 
pendency  in  more  than  one  ai)i)lication. 

(f)  Applications  or  patents  under 
reexamination  naming  different 
inventors  and  containing  patentahiv 
indistinct  claims.  If  an  ap|)lication  or  a 
patent  under  reexamination  and  at  hxist 
one  other  application  naming  different 
inventors  an;  owned  by  the  same  ])erson 
and  contain  i)atentahly  indistinct 
claims,  and  there  is  no  .statement  of 
record  indicating  that  the  claimed 
inventions  were  commonly  owned  or 
subject  to  an  obligation  of  assignment  to 
the  same  person  on  the  effective  filing 
date  (as  defined  in  §  1.109),  or  on  the 
date  of  the  invention,  as  aj)|)licahle,  of 
the  later  claimed  invention,  the  Office 
may  retpure  the  applic:ant  to  state 
whether  the  claimed  inventions  were 
commonly  owned  or  subject  to  an 
obligation  of  assignment  to  the  same 
l)erson  on  such  date.  Fven  if  the  claimed 
inventions  were  commonly  owned,  or 
subject  to  an  obligation  of  assignment  to 
the  same  ])erson  on  the  effective  filing 
date  (as  defined  in  ^  1.109),  or  on  the 
date  of  the  invention,  as  ajjplicahle,  of 
the  later  claimed  invention,  the 
patentahiv  indistinct  claims  may  he 
rejected  under  the  doctrine  of  double 
])atenting  in  view  of  suc.h  commonly 
owned  or  assigned  applications  or 
])atents  under  reexamination. 

(g)  Time  periods  not  extendable.  The 
time  periocls  set  forth  in  this  .section  are 
not  extendable. 

■  11.  Section  1 .84  is  amended  by 
revising  paragraph  (a)(2)  introductory 
text  to  read  as  follows. 

§  1 .84  Standards  for  drawings. 

(a)  *  *  * 

(2)  dolor.  On  rare  occasions,  color 
drawings  mav  he  necessarv  as  the  only 
])ractical  medium  by  which  to  disclose 
the  subject  matter  .sought  to  he  ])atented 
in  a  utility  or  design  patent  apj)lication. 
The  color  drawings  must  he  of  sufficient 
(juality  such  that  all  details  in  the 
drawings  are  re])rodncil)le  in  black  and 
white  in  the  printed  patent.  Color 
drawings  are  not  jjermitted  in 
international  ajjplications  (see  PCiT  Rule 
11.13),  or  in  an  application,  or  copy 


thereof,  submitted  under  the  Office 
electronic  filing  sy.stem.  The  Office  will 
acce])t  color  drawings  in  utility  or 
design  jiatent  ajjplications  onlv  after 
granting  a  petition  filed  imd(;r  this 
])aragraph  explaining  why  the  color 
drawings  art;  nec(;s.sarv.  Any  such 
petition  must  include  the  following; 
***** 

§1.103  [Amended] 

■  12.  Section  1.103  is  amend(;d  by 
rtanoving  paragraph  (g). 

■  13.  S(;ction  1.104  is  amend(;d  by 
revising  paragrajjhs  (c)(4)  and  (.'))  and 
adding  paragra])h  (c)(0)  to  read  as 
follows: 

§1.104  Nature  of  examination. 

(c)  *  *  * 

(4) (i)  Subject  matter  which  would 
otherwise  (jualifv  as  prior  art  under  35 
U.S.C.  102(a)(2)  and  a  claimed  invention 
will  he  treated  as  commonly  owned  for 
j)urposes  of  35  U.S.C.  102(h)(2)(C)  if  the 
ap])licant  or  patent  owner  provides  a 
statement  to  tin;  effect  that  the  subject 
matter  and  the  claimed  invention,  not 
lat(;r  than  the  effective  filing  dat(;  of  the 
claimed  invention,  were  owned  by  the 
sanu;  p(;rson  or  subject  to  an  obligation 
of  assignment  to  the  sanu;  per.son. 

(ii)  Subject  matter  which  would 
otherwise  (|nalify  as  pri{)r  art  imd(;r  35 
ll.S.ti.  102(a)(2)  and  a  claim(;d  invention 
will  1)(;  tr(;ated  as  commonly  owiu;d  for 
|)ur])oses  of  35  U.S.C.  102(h)(2)(C)  on 
the  basis  of  a  joint  re.search  agreement 
under  35  U.S.C.  102(c)  if: 

(A)  The  api)licant  or  patent  owner 
provides  a  .statem(;nt  to  the  effect  that 
the  subject  matter  was  develop(;d  and 
the  claimed  invention  was  made  by  or 
on  behalf  of  one  or  more  parties  to  a 
joint  research  agreement,  within  the 
meaning  of  35  U.S.C.  100(h)  and 

§  1.9(e).  that  was  in  effect  on  or  before 
the  effective  filing  date  of  the  claimed 
invention,  and  the  claimed  invention 
was  made  as  a  result  of  activities 
undertaken  within  the  scope  of  the  jc)int 
r(;s(;arch  agre(;ment:  and 

(B)  The  a])])lication  for  patent  for  tlu; 
claimed  invention  discloses  or  is 
amend(;d  to  di.sclose  the  names  of  tlu; 
parties  to  the  joint  re.search  agreement. 

(5) (i)  Subject  matter  which  (lualifies 
as  jjrior  art  under  35  U.S.(k  102(e),  (0, 
or  (g)  in  effect  jjrior  to  March  10.  2013, 
and  a  clainu;d  invention  in  an 
application  filed  on  or  after  November 
29,  1999,  or  any  patent  issuing  thereon, 
in  an  application  filed  l)(;fore  November 
29.  1999,  hut  pending  on  Uec(;ml)er  10, 
2004,  or  any  patent  issuing  thereon,  or 
in  any  ])atent  granted  on  or  after 
December  10,  2004,  will  he  treated  as 
commonly  owned  for  purj)ose.s  of  35 


U.S.C.  103(c)  in  effect  prior  to  March  1(1, 
2013,  if  the  aj)j)licant  or  jjatent  owner 
ju'ovides  a  .stat(;ment  to  the  effect  that 
the  subject  matter  and  the  claimed 
invention,  at  the  time  the  claimed 
invention  was  made,  were  owned  hv  the 
.sanu;  j)er.son  or  subject  to  an  obligation 
of  assignment  to  the  same  person. 

(ii)  Subject  matter  which  qualifies  as 
prior  art  under  35  U.S.C.  102(e).  (1],  or 
(g)  in  effect  ])rior  to  March  1(1.  2013,  and 
a  claimed  invention  in  an  application 
l)ending  on  or  after  December  10.  2004, 
or  in  any  j)atent  granted  on  or  after 
December  10.  2004,  will  he  treated  as 
comm{)nly  owned  for  purposes  of  35 
U.S.C.  l()3(c)  in  effect  prior  to  March  1(1, 
2013,  on  the  basis  of  a  joint  re.search 
agreement  under  35  U.S.C.  103(c)(2)  in 
effect  j)rior  to  March  1(1,  2013,  if: 

(A)  Tlu;  aj)j)licant  or  patent  owner 
provides  a  statement  to  the  effei:t  that 
the  subject  matter  and  the  c:laimed 
invention  wen;  made  by  or  on  l)(;half  of 
the  parties  to  a  joint  re.search  agreement, 
within  the  meaning  of  35  U.S.(^.  l()0(h) 
and  §  1.9(e),  which  was  in  effect  on  or 
l)(;fore  the  date  the  claimed  invention 
was  made,  and  that  the  claimed 
invention  was  made  as  a  result  of 
activities  undertaken  within  the  .sco|)e 
of  the  joint  re.search  agreement;  and 

(13)  The  applic;ation  for  patent  for  the 
claimed  invention  discloses  or  is 
amended  to  disclose  the  names  of  the 
])arties  to  the  joint  re.s(;arch  agreement. 

(d)  Patents  i.ssued  prior  to  Dectanher 
10.  2004,  fn)m  applications  fih;d  j)rior  to 
November  29,  1999,  an;  subject  to  35 
U.S.C.  l()3(c)  in  effect  on  November  28, 
1999. 

***** 

■  14.  Section  1.109  is  added  to  read  as 
follows: 

§  1 .1 09  Effective  filing  date  of  a  claimed 
invention  under  the  Leahy-Smith  America 
invents  Act. 

(a)  The  effective  filing  date  for  a 
claimed  invention  in  a  ])atent  or 
ap])lication  for  jjatent,  other  than  in  a 
reissue  application  or  rei.ssued  ])atent,  is 
tlu;  earliest  of: 

(1)  The  actual  filing  date  of  the  patent 
or  the  application  for  the  patent 
containing  a  claim  to  the  invention;  or 

(2)  The  filing  date  of  the  earlie.st 
ajjplication  for  which  the  patent  or 
apjjlication  is  entitled,  as  to  such 
invcaition,  to  a  right  of  j)riority  or  tlu; 
benefit  of  an  earlier  filing  date  under  35 
U.S.C.  119,  120.  121,  or  3(i5. 

(h)  The  effective;  filing  date  for  a 
claimed  invention  in  a  reissue 
application  or  a  reissued  patent  is 
determined  by  deeming  the  claim  to  the 
invention  to  have  been  contained  in  the 
patent  for  which  rei.ssue  was  sought. 
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■  l.'l.  Section  1.110  is  revised  to  read  as 
follows: 

§1.110  Inventorship  and  ownership  of  the 
subject  matter  of  individual  claims. 

When  one  or  more  joint  inventors  are 
named  in  an  a])])lication  or  patent,  the 
Office  may  rerjuire  an  a])plicant  or 
patentiHi  to  identify  the  inventorship 
and  ownership  or  obligation  to  assign 
ownershi]),  of  each  claimed  invention 
on  its  effective  filing  date  (as  defined  in 
§  l.lOtl)  or  on  its  date  of  invention,  as 
a|)plicahle.  when  necessary  for  ])urpos(\s 
of  an  Office  proceeding.  The  Offic;e  may 
al.so  recjuire  an  ap|)licant  or  j)atentee  to 
identify  the  invention  dates  of  the 
subject  matter  of  each  claim  when 
necessary  for  purposes  of  an  Office 
proceeding. 

■  18.  Section  1.130  is  revised  to  read  as 
(ollows; 

§  1 .1 30  Affidavit  or  declaration  of 
attribution  or  prior  public  disclosure  under 
the  Leahy-Smith  America  Invents  Act. 

(a)  Affidavit  or  doclanition  of 
(itirihulion.  WIkmi  any  claim  of  an 
application  ora  |)atent  under 
reexamination  is  rej(!cted,  the  applicant 
or  patent  owner  may  submit  an 
approj)riat(!  affidavit  or  d(u:laration  to 
dis(iualifv  a  disclosure  as  prior  art  by 
establishing  that  the  disclosure  was 
made  by  the  inventor  or  a  joint  inventor, 
or  the  subject  matter  disclosed  was 
obtained  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor. 

(b)  Affidavit  or  daclaration  of  prior 
public  disclosure.  When  anv  claim  of  an 
application  ora  |)atent  under 
reexamination  is  rejectcul.  the  applicant 
or  ])atent  owner  may  submit  an 
apj)ropriate  affidavit  or  declaration  to 
disqualify  a  disclosure  as  prior  art  bv 
establishing  that  the  subject  matter 
disclosed  had.  before  such  disclosure 
was  matle  or  before  such  subject  matter 
was  effectivedy  filed,  been  publicly 
disclosed  by  the  inventor  or  a  joint 
inventor  or  another  who  obtained  the 
subject  imitter  disclosed  direc;tly  or 
indirectly  from  the  inventor  or  a  joint 
inventor.  An  affidavit  or  declaration 
under  this  ])aragraph  must  identify  the 
subject  matter  j)ublicly  di.sclosed  and 
provide  the  date  such  subjet:t  matter 
was  j)ubliclv  di.sclo.sed  bv  the  invemtor 
or  a  joint  inventor  or  another  who 
obtained  the  subject  matter  di.sclosed 
directly  or  indirectly  from  the  inventor 
or  a  joint  inventor. 

(1)  If  the  subject  matter  ])ublicly 
disclosiul  on  that  date  was  in  a  ])rinted 
|)ublication.  the  affidavit  or  declaration 
mu.st  1)(!  accom])anied  by  a  copy  of  the 
j)rinted  nublication. 

(2)  If  the  subject  matter  publicly 
di.sclo.sed  on  that  date  was  not  in  a 


printed  public;ation.  the  affidavit  or 
declaration  must  tle.scribe  the  subject 
matter  with  sufficient  detail  and 
])articularity  to  det(!rmine  what  subject 
matter  had  been  publicly  disclosed  on 
that  date  by  the  inventor  or  a  joint 
inventor  or  another  who  obtained  the 
subject  matter  di.sclo.sed  dinictlv  or 
indirei:tly  from  tlu;  invimtor  or  a  joint 
inventor. 

(c)  When  this  section  is  not  avaihdde. 
rbe  provisions  of  this  section  are  not 
available  if  the  rejection  is  based  u|)on 
a  disclosure  mad(!  more  than  one  year 
before  the  effective  filing  date  of  the 
claimed  invention.  The  provisions  of 
this  .section  may  not  be  available  if  the 
rejection  is  based  upon  a  IJ.S.  patent  or 
IJ.S.  patent  ap])lication  i)ublication  of  a 
patented  or  pending  application  naming 
another  inventor,  the  ])atent  or  ])ending 
application  claims  an  invention  that  is 
the  same  or  substantially  the  same  as 
the  applicant’s  or  ])atenl  owner’s 
claimed  invention,  and  the  affidavit  or 
declaration  contends  that  an  inventor 
naiiKid  in  the  IJ.S.  patent  or  U.S.  patent 
application  publication  derived  tlu; 
claimed  invention  from  tlu;  inventor  or 
a  joint  inv(mtor  named  in  the 
apj)fication  or  patent,  in  which  case  an 
a])])lic:ant  or  a  patent  owner  may  file  a 
l)etition  fora  derivation  proceiuling 
])ursuant  to  §42.401  et  seip  of  this  title. 

(d)  Applications  and  patents  to  which 
this  section  is  apf)licahle.  'I’lu; 
provisions  of  this  section  apply  to  any 
application  for  ])atent,  and  to  anv  patent 
issuing  tluireon,  that  contains,  or 
contained  at  any  time: 

(1)  A  claim  to  a  claimcul  invention 
that  has  an  effective  filing  date  as 
defiimd  in  3.')  II.S.C.  llK)(i)  that  is  on  or 
after  March  1(1,  2013;  or 

(2)  A  s])ecific  reference  under  3.'i 
II.S.C.  120,  121,  or  3(i5(c)  to  any  ])atent 
or  ajqjlication  that  contains,  or 
contained  at  any  time,  a  claim  to  a 
claimed  invention  that  has  an  effective 
filing  date  as  defined  in  35  IJ..S.C.  lOO(i) 
that  is  on  or  after  March  1(1,  2013. 

■  17.  Section  1.131  is  rcivised  to  read  as 
follows: 

§1.131  Affidavit  or  declaration  of  prior 
invention  or  to  disqualify  commonly  owned 
patent  or  published  application  as  prior  art. 

(a)  When  any  claim  of  an  application 
ora  patent  under  reexamination  is 
rejected,  the  invimtor  of  the  subject 
matter  of  the  rejected  claim,  the  owner 
of  the  patent  under  recixamination,  or 
the  party  (lualified  under  §  1.42  or 
§  1.4(1.  may  sidimit  an  a|)propriate  oath 
or  declaration  to  (jstablish  invention  of 
the  subject  matter  of  the  rejected  claim 
])rior  to  the  effective  date  of  the 
reference  or  activity  on  which  the 


rejection  is  ba.sed.  The  effective  date  of 
a  IJ.S.  |)atent,  U.S.  ])atent  application 
])ublication,  or  international  application 
l)ublication  under  IT’.T  Article  21(2)  is 
the  earlier  of  its  publication  date  or  the 
date  that  it  is  effective  as  a  reference 
under  35  U.S.U.  l()2(e)  as  in  eflect  on 
March  15,  2013.  Prior  invention  may  not 
be  established  under  this  section  in  any 
country  other  than  the  United  States,  a 
NAFTA  country,  or  a  WTO  member 
country.  Prior  invention  may  not  be 
established  under  this  section  before 
December  8.  1993,  in  a  NAFTA  country 
othiM’ than  the  United  States,  or  before 
lanuarv  1.  199(1,  in  a  WTO  member 
country  other  than  a  NAFTA  country. 
Prior  invention  may  not  be  established 
under  this  .section  if  either: 

(1)  The  rejec:tion  is  based  u])on  a  U..S. 
patimt  or  U.S.  patent  application 
publication  of  a  pending  or  ])atented 
application  naming  another  inventor 
which  claims  interfering  subject  matter 
as  defined  in  §41.2()3(a)  of  this  title,  in 
which  case  an  apj)licant  may  sugge.st  an 
interference  pursuant  to  §41.2()2(a)  of 
this  title:  or 

(2)  The  rejection  is  based  upon  a 
statutory  bar. 

(b)  The  showing  of  facts  for  an  oath 
or  declaration  under  j)aragra])h  (a)  of 
this  s(!ction  shall  be  such,  in  character 
and  weight,  as  to  establish  reduction  to 
practice  ])rior  to  the  effectivt;  date  of  the 
rciference.  or  conce))tion  of  the 
invention  prior  to  the  effective  date;  of 
th(!  reference  coupled  with  due 
diligence  from  ])rior  to  .said  date  to  a 
subse(]uent  reduction  to  juactice  or  to 
the  filing  of  the  a|)plication.  Original 
exhibits  of  drawings  or  records,  or 
l)hotoco])ie.s  thereof,  must  accompany 
and  form  ])art  of  the  affidavit  or 
declaration  or  their  absence  must  be 
satisfactorily  ex])lained. 

(c)  When  any  claim  of  an  a])plication 
or  a  patent  under  reexamination  is 
rejected  under  35  U.S.C.  103  as  in  effect 
on  March  15,  2013,  on  a  U.S.  jiatent  or 
U.S.  ])atent  apjdication  ])ublication 
which  is  not  ])rior  art  under  35  U.S.C. 
102(1))  as  in  effec:t  on  March  15,  2013, 
and  the  inventions  defined  by  the 
claims  in  the  a])])lication  or  patent 
under  reexamination  and  by  the  claims 
in  the  patent  or  j)ubli,shed  a])i)lication 
are  not  identical  but  are  not  patentably 
distinct,  and  the  inventions  are  owned 
by  the  same  party,  the  a])])licant  or 
owner  of  the  j)atent  under 
reexamination  may  discjualify  the  patent 
or  patent  ap])lication  publication  as 
prior  art.  3’he  patent  or  j)atent 
a])])lication  publication  can  be 
disciualified  as  prior  art  by  submi.ssion 
of: 

(1)  A  terminal  disclaimer  in 
ac:cordance  with  §  1.321(c);  and 
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(2)  An  oath  or  declaration  .stating  that 
the  a])])li{:ation  or  ])atent  under 
reexamination  and  |)atent  or  ])nhli.shed 
apijlication  are  currently  owned  by  the 
.same  ])arty.  and  that  the  inventor  named 
in  the  application  or  patent  under 
reexamination  is  tin;  ])rior  inventor 
under  3.'j  U.S.Ci.  104  as  in  effect  on 
March  15,  2013. 

(d)  The  j)rovisions  of  this  section 
apply  to  any  ajjjdication  for  patent,  and 
to  any  patent  issuing  thereon,  that 
contains,  or  contained  at  anv  time: 

(1)  A  claim  to  an  invention  that  has 
an  effective  filing  date  as  defined  in  3.5 
D.S.Ci.  lOO(i)  that  is  before  March  10, 
2013;  or 

(2)  A  spec:ific  reference  under  3.5 
U.S.C.  120,  121,  or  30.5(c)  to  any  patent 
or  application  that  contains,  or 
contained  at  any  time,  a  claim  to  an 
invention  that  has  an  effective  filing 
date  as  defined  in  35  IJ..S.C.  lOO(i)  that 
is  before  March  10.  2013. 

(e)  In  an  ajiplication  for  ])atent  to 
which  th(!  provisions  of  §1.130  apply, 
and  to  any  patent  issuing  thereon,  the 
provisions  of  this  section  are  ajiplicahle 
only  with  respect  to  a  rejection  under  35 
U..S.C.  102(g)  as  in  effect  on  March  15, 
2013. 

§§  1 .293  through  1 .297  [Removed  and 
Reserved] 

■  18.  .Sections  1.203  through  1.207  are 
removed  and  reserved. 

■  10.  Section  1.321  is  amended  by 
revising  paragraj)h  (d)  introductory  t(!xt 
to  read  as  follows: 

§1.321  Statutory  disclaimers,  including 
terminal  disclaimers. 

***** 

(d)  A  terminal  disclaimer,  when  filed 
in  a  patent  applic:ation  or  in  a 
reexamination  proceeding  to  obviate 
double  patenting  ha.sed  ujjon  a  ])atent  or 
application  that  is  not  commonlv  owned 
hut  was  discpialified  as  ])rior  art  as  set 
forth  in  either  §  l.l()4(c)(4)(ii)  or 
(c)(.5)(ii)  as  the  result  of  activities 
undertaken  within  the  .sco])e  of  a  joint 
research  agreement,  must: 
***** 

llal(!(l;  I'ehruarv  11,  2013. 

Teresa  Slanek  Rea, 

Aclinj’  Ihidrr  Sccivtary  oj Coiitiuarca  for 
liilallocliKiI  Properly  and  Acliufi  Director  of 
the  United  Stales  Patent  and  'I'radeinark 
Office. 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  1 

[Docket  No.  PTO-P-201 2-0024] 

Examination  Guidelines  for 
Implementing  the  First  Inventor  To  File 
Provisions  of  the  Leahy-Smith  America 
Invents  Act 

AGENCY:  United  States  Patent  and 
'rrademark  Office,  Uommerce. 

ACTION:  Examination  guidelines. 

SUMMARY:  The  United  .States  Patent  and 
Trademark  Office  (Office)  is  publishing 
examination  guidelines  concerning  the 
first  inventor  to  file  ])rovi.sions  of  the 
Leahy-.Smith  America  Invents  Act 
(AlA).  The  AlA  amends  the  patent  laws 
pertaining  to  the  conditions  of 
])atentahility  to  convert  the  U..S.  patent 
system  from  a  “first  to  invent”  system 
to  a  “first  inventor  to  file"  system,  treats 
])atent.s  and  i)atent  application 
publications  as  prior  art  as  of  their 
earli(!.st  effective  U..S.,  foreign,  or 
international  filing  date,  eliminat(!s  the 
r(!(purement  that  a  prior  })nhlic  n.se  or 
sale  activity  he;  “in  this  country”  to  he; 
a  prior  art  activity,  and  treats  commonlv 
owned  or  joint  research  agreement 
patents  and  patent  application 
publications  as  h(!ing  hv  the  .same 
inventive  entity  for  |)ur|)o.se.s  of  novelty, 
as  well  as  nonobviousness.  'Phe  changes 
to  the  conditions  of  patentability  in  the 
AlA  result  in  greater  transj)arency, 
objectivity,  predictability,  and 
sim])licitv  in  patentahilitv 
determinations.  'I’he  Office  is  providing 
these  examination  guidelines  to  Office 
personnel,  and  notifying  the  ])nhlic  of 
these  guidelines,  to  assist  in  the 
implementation  of  the  first  inventor  to 
file  provisions  of  the  AIA.  These 
examination  guidelines  also  clarify,  in 
response  to  the  jnihlic  comment,  that 
there  is  no  requirement  that  the  mode  of 
disclosure  by  an  inventor  or  joint 
inventor  he  the  same  as  the  mode  of 
disclosure  of  an  intervening  disclosure 
(e.g.,  inventor  discloses  his  invention  at 
a  trade  show  and  the  intervening 
disclosure  is  in  a  peer-reviinvial 
jt)nrnal).  Additionally,  there  is  no 
re(|inrement  that  the  disclosure  by  the 
inventor  or  a  joint  inventor  h(!  a 
verbatim  or  ipsissiiiiis  verbis  disclosure 
of  an  intervening  disclosure  in  order  for 
the  (ixception  ha.sed  on  a  previous 
public  disclosure  of  subject  matter  by 
the  inventor  or  a  joint  inventor  to  apply. 
1'hese  guidelines  also  clarify  that  the 
exception  applies  to  subject  matter  of 
the  intervening  disclosure  that  is  simply 
a  more  general  tlescrij)tion  of  the  subject 


matter  previously  j)nhlicly  di.sclosed  hv 
the  inventor  or  a  joint  inventor. 

DATES:  Effective  March  l(i.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ci.  Till.  .Senior  Legal  Advisor 
(telej)hone  (571)  272-7755:  electronic 
mail  mes.sage  (in(irv.1ill@iispt().<>()v])  or 
Kathleen  Kahler  Fonda.  .Senior  Legal 
Advi.sor  (telephone  (571)  272-77.54; 
electronic  mail  mes.sage; 

(k(ilhleen.  fon(ia@usplo.gov)),  of  the 
Office  of  the  Deputy  (Commissioner  for 
Patent  Examination  Policy. 
SUPPLEMENTARY  INFORMATION:  The  AlA  ' 
was  enacted  into  law  on  .Se])temhe;r  10. 
2011.  Section  3  of  the  AlA  amends  the 
patent  laws  to:  (1)  Convert  the  patent 
system  from  a  “first  to  invent”  system 
to  a  “first  inventor  to  file”  system:  (2) 
eliminate  the  reqiurement  that  a  j)rior 
public  use  or  sale  activity  he  “in  this 
c:onntry”  to  he  a  prior  art  activity:  (3) 
treat  U..S.  patents  and  U..S.  patent 
a])j)lication  publications  as  prior  art  as 
of  their  earli(;st  effective  filing  date, 
regardless  of  whether  the  earliest 
effective  filing  date  is  ha.sed  upon  an 
a])i)lication  filed  in  the  United  .States  or 
in  another  conntrv;  and  (4)  treat 
commonly  owned  patents  and  pat(;nt 
applic:ation  publications,  ortho.se 
resulting  from  a  joint  research 
agreement,  as  being  by  the  same 
inventive  (;ntity  for  purpo.ses  of  35 
U..S.(’,.  102  and  103.  The  changes  in 
.section  3  of  the  AIA  take  effect  on 
March  10,  2013.  The  Office  is  providing 
these  examination  guidelines  to  Office 
])er.sonnel,  and  notifying  the  public  of 
the.se  gnid(;line.s,  to  assist  in  the 
imj)lementation  of  the  first  inventor  to 
file  provisions  of  the  AIA. 

The.se  examination  guidelines  do  not 
constitute  substantive  rulemaking  and 
do  not  have  the  force  and  effect  of  law. 
The  examination  giudelines  .set  out  the 
Office’s  interpretation  of  35  U..S.C.  102 
and  103  as  amended  by  the  AIA,  and 
advi.se  the  public  and  Office  j)er.sonnel 
on  how  the  changes  to  35  U..S.C.  102 
and  103  in  the  AIA  imi)act  the 
provisions  of  the  Mdiuial  of  Patent 
Examining  Piocednre  (MPEP)  - 
pertaining  to  35  U..S.C.  102  and  103.  The 
guidelines  have  l)(;en  developed  as  a 
matter  of  internal  Office  management 
and  are  not  intended  to  create  anv  right 
or  benefit,  snhstantivc;  or  |)rocednral, 
enforceable  hv  any  party  again.st  the 
Office.  Rejections  will  continue  to  he 
ha.sed  n]K)n  the  substantive  law,  and  it 
is  these  rejections  that  are  appealable. 
Failure  of  Office  personnel  to  follow  the 
guidelines  is  not,  in  it.self,  a  j)ro])er  basis 
for  either  an  ap})eal  or  a  petition. 

The.se  examination  guidelines  ap])ly 
the  case  law  on  pre-AlA  35  U..S.C.  102 
and  103  to  interpret  the  provisions  of 
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AIA  3.1  IJ.S.C^  102  and  103  whore  the 
AlA  retains  |)rin(:i])les  of  ])re-AIA  3.1 
l)..S.C^  102  and  103.  Office  personnel 
may  and  .should  continue  to  rely  ujion 
pre-AlA  3.1  11..S.O.  102  and  103  ca.se  law 
and  the  discussion  of  that  case  law  in 
MPl'3’  chapter  2100.  exce])t  where;  th(;se 
guidelines  .specifically  indicate  that  the 
AIA  does  not  n;tain  a  princi])le  of  pre- 
Al.\  3.1  II..S.0.  102  and  103.  The 
])rovisions  of  AIA  31  U.S.C.  102  and  103 
will  he  further  clarified  as  the  ca.se  law 
on  the  first  inventor  to  file  provisions  of 
the  AIA  develops,  and  the  Office  will 
jmjvide  additional  or  revised  guidelines 
as  necessary. 

Tal)l«>  of  (Contents 
Discussion  of  the  Piihiic  Comments 
(loni^ral  Discussion  of  llu;  K(!ciirn;nt  Issues 
Raised  in  the  (annments  R(;s|)ons(!s  to 
Specific  (;()mm(;nts 

Kxamination  (Guidelines  for  35  l!.S.(G.  102 
and  103  as  Amended  hy  the  First  Inventor 
I'o  File  Provisions  of  the  l.eahy-Smith 
Americ;a  Invents  Act 

I.  ()v(;rvi(!\v  of  the  (Glianges  to  35  l!..S.(;.  102 

and  103  in  tin;  AIA 

II.  Detailed  Discussion  of  .MA  35  U..S.(;. 

102(a)  and  (I)) 

A.  FUectivc;  Filing  Dale  of  tlu;  Claim(;d 
luviMition 

B.  Provisions  P(;rtaining  to  Disclosures 
Bcddn;  llu;  Fff(;ctive  Filing  Dat(!  of  the 
( llaimed  Invention 

1.  Prior  Art  Und(;r  ,\1.\  35  102(a)(1) 

(Pal(;nt(;d.  Descriluid  in  a  Print(;d 
Puhlicalion.  or  in  Public  Use.  on  .Sale,  or 
Ollierwisi;  .\vailal)l(;  to  llu;  Public) 

a.  Pal(;nted 

1).  D(;.scribed  in  a  Prinl(;d  Publication 

c.  In  Public  Use 

d.  On  Sah; 

Otberu'ist;  Available  to  ibe  Public 

f.  No  R(;quin;nu;nt  of  “by  Ollu;rs" 

g.  Admissions 

b.  Tlu;  M(;aiung  of  "Disclosun;" 

2.  Prior  Art  F.xcejdions  Under  35  ll..S.(G. 
102(b)(1)  to  AIA  35  II.S.U.  102(a)(1) 

a.  Prior  .Art  Kxc:(;])lion  Under  .AIA  35  U..S.(;. 
102(b)(1)(A)  to  AIA  35  U.S.C.  102(a)(1) 
((Grace  P(;riod  Inventor  or  Inventor- 
Originated  Disclosurr;  Fxc(;plion) 

i.  (Grac(;  P(;riod  lnv(;ntor  Disclosure; 
Fxc(;])tion 

ii.  (Grace;  Pe;rie)el  lnve;nle)r-Originale;el 
Disedejsure;  Fxe:e;|)lie)n 

b.  Prie)r  .Art  Fxe;e;plie)n  Unele;r  AIA  35  U..S.(G. 
102(b)(1)(B)  to  AIA  35  U.S.C.  102(a)(1) 
(Invente)!'  eer  lnve;nle)r-Originate;el  Prieer 
Publie;  Di.sedeesure;  Fxe:e;ptie)n) 

(G.  Pre)visie)ns  Pe;rl;nning  te;  .Sid)je;e:t  M.'ilte;r 
in  a  U..S.  Patent  eer  Ai)plicatie)n  leer  ei  U..S. 
Patent  Fffe;e:live;ly  File;el  Be;fe)re;  Ibe; 
Fffe;e:live;  Filing  Deile;  e)f  llu;  Claiine;el 
lnve;nlie)n 

1.  Prieer  Art  Unele;r  AIA  35  U..S.(G.  102(a)(2) 
(U..S.  Pale;nts.  U.S.  Patent  Api)lie:iilie)n 
Publie:atie)ns.  anel  Weerlel  lnte;ile;e:tu;il 
Pro|)e;rly  Organi/.atie)n  (WlPO) 
Publie;alie)iis  e)f  Inteiiuilienial 
Ap|)lie:alie)ns  (WlPO  Pubfislu;el 
A])plie:atie)ns) 


ii.  WlPO  Publisbe;el  Applie;<'itie)ns 
b.  De;|e;rmining  Wbe;n  .Sid)je;e:l  Miille;r  Was 
Effe;e;live;ly  File;el  Unele;r  AIA  35  U..S.(G. 
102(el) 

e:.  Re;epiire;nie;nl  e)f  “Nanu;s  Ane)llu;r 
lnve;nle)r" 

2.  Prie)r  Art  Exe:e;|)lions  Unele;r  35  U..S.(G. 

102(b)(2)  to  AIA  35  U.S.C.  102(a)(2) 

;i.  Prie)!'  Art  Exe:e;ptie)n  Unele;r  AIA  35  U..S.C. 
102(b)(2)(A)  le)  Al.A  35  U.S.C.  102(a)(2) 
(lnve;ide)r-Origin;ite;el  Dise:le)sure; 

Exe:e;ptie)n) 

1).  Prieer  Art  Exe:e;|)lie)n  Uneie;r  AIA  35  U..S.(;. 
102(b)(2)(B)  te)  AIA  35  U.S.C.  102(a)(2) 
(lnve;nte)r  e)r  lnve;nle)r-Origin;tte;el  Prie)r 
Publie:  Dise:le)sure;  lixe:e;])lie)n) 
e:.  Prieer  Art  Exe:e;i)lie)n  Unele;r  AIA  35  U..S.(G. 
102(b)(2)(C)  te)  AIA  35  U.S.C.  102(a)(2) 
(('.e)mme)n  0\vne;rsbii)  eer  Obligatie)n  e)f 
Assignme;nt) 

D.  Use;  e)f  Affielavits  e)r  De;e:lanitie)ns  Unele;r 
37  C.FR  1.130  Te)  Overe'.enne;  Prie)r  Art 
Re;je;e;lie)us 

1.  .Slu)wing 'Dial  the;  Dise:le)sure;  Was  Maele; 
by  tlu;  Invente)!’  e)r  a  )e)inl  lnve;nle)r 

2.  Slu)wing  Tliiit  tbe  .Subje;e:t  Matle;r 
Dise:le)se;el  Ibul  Be;e;n  Pre;vie)nslv  Publie:lv 
Dise:le)S);el  by  tbe;  lnve;nle)r  e)r  a  )e)inl 
Inventeer 

3.  .Slieewing  That  the;  Dise:le)sure;  Was  Maele;, 
eerTbal  .Subje;e;l  Malle;r  Ibiel  Be;e;n 
Pre;vie)usly  Pid)lie;lv  Dise;le)se;el.  bv 
Ane)tbe;r  Wbe)  Obtaineel  Ibe;  .Subje;e:l 
Malle;r  Dise:le)se;el  Dire;e:llv  eer  lnelire;e:ll v 
Fre)m  tbe;  lnve;nte)r  eer  a  )e)inl  lnv!;nle)r 

4.  En<)ble;me;nl 

5.  Wlie)  May  File;  ein  Affielavil  e)r 
D);e:liiraiie)n  unele;r  37  (GFR  1.130 

().  .SiliKitieens  in  Wbie:h  an  Affielavil  e)r 
De;e:lariilie)n  Is  Ne)l  Avaihible; 

III.  |e)inl  Re;se!are:h  Agre;e;me;nts 

IV.  Im|)re)pe;r  Naming  e)f  lnve;nle)rs 

V.  AIA  35  U.S.C.  103 

\'l.  Ai)])lie:ability  Dale  Preevisieens  anel 

De;te;rmining  Wlie;lbe;r  :in  Ap])lie:alie)n  Is 
.Subje;e:l  le)  Ibe;  First  Invente)!’ Te)  File; 
P!’e)visie)!!s  e)f  tbe  AIA 

A.  Apj)lie:alie)!!s  File!el  Be;fe)!’e;  Mare:!)  10. 

2013 

B.  A])plie:iitie)!!s  Fiie!el  e)n  e)r  Afte;r  Mare;b  10. 
2013 

(G.  Applie:alie)ns  .Subje;e:t  le)  tbe;  AIA  Beet 
Alse)  (Ge)ntaining  i!  (Glain!e;el  lnve;!!lie)n 
Having  i!!!  Effe;e:tive;  Filieeg  Date;  Be;fe)re; 
Mare;))  10.  2013 

D.  Applie:a!!t  .Slate;n!e;nt  in  Tnnesilie)!! 
Appfie:iilie)!!s  (Geenteeinieeg  a  (Glai!!!e;el 
lnve;nlie)!!  Ihivingi!!!  Effe;e;tive;  Filing  Diile; 
e)!!  e)!’  iifle;!’  M.ire:!)  10.  201  :i 

Discussion  of  f he  Public  (ionunents: 
Tlu;  Office;  |)uhli.she;d  a  neetice;  of 
pre)pe).s(;d  rnl(;inaking  anel  a  ne)tie:e;  eif 
pre)pe)se;el  e;xaininatie)n  gniele;line;s  em 
Inly  2(),  2012,  te;  iin])le;nie;nt  the;  first 
inve;nte)r  te)  file;  pre)visie)ns  e)f  se;e;tie)n  Gf 
e)f  the;  AIA.  See  (ihauges  To  Iinplemenl 
the  First  Inventor  To  File  Provisions  of 
the  Leahv-Sinith  Ainericu  Invents  Act, 

77  FR  4:1742  (July  20,  2012)  (ne)tie:e;  e)f 
])re)pe)se;el  rnle;making),  anel  Exuininution 
Guidelines  for  Implementing,  the  First 
Inventor  To  File  Provisions  of  the  Leuhv- 
Smith  America  Invents  Act,  77  FR 
4:i719  (July  20,  2012)  (notiex;  e)f 


pre)])e)He;el  e;xannnatie)n  gnieie;line;s).  The; 
Offie:e;  alse)  e:e)nelue:te;el  a  re)nneltahle; 
elise:ussie)n  with  the;  pnhlie;  e)n 
Se;])te;mhe;r  0.  2012.  te)  e)htain  pnhlie: 
in])nt  fre)m  e)rgani/.atie)ns  anel 
inelivieluiils  e)n  issue;s  re;lating  te)  the; 
()ffie’.e;’s  pre)])e).se;el  imple;me;ntatie)n  e)f  the; 
first  inve;nte)r  te)  file;  pre)visie)ns  e)f  the; 

AIA.  See  Notice  of  Roundtable  on  the 
Implementation  of  the  First  Inventor  To 
Idle  Provisions  of  the  Leahy-Smith 
America  Invents  Act,  77  b’R  40427  (Aug. 
10.  2t)12].  The;  Ofiie;e;  alse)  e:e)nelue;le;el  a 
nunihe;r  e)f  re)aelshe)w  pre;se;ntatie)ns  in 
Se;])te;nihe;r  e)f  2012  that  ine:hiele;el  a 
elise;nssie)n  e)f  the;  first  inve;nte)r  to  file; 
pre)visie)n.s  e)f  the;  AIA.  The;  Offieie; 
re;e:e;ive;el  appre)ximate;ly  se;ve;nty 
e:e)innie;nts  (from  inte;lk;e;tual  pre)])e;rty 
eerganizations,  ge)ve;rnme;ntal 
e)rganizatie)ns.  ae:aele;mie:  anel  rt;se;are:h 
institntie)ns.  inelustrv,  law  firms,  anel 
inelivielnals)  in  re;spe)nso  te)  the;se; 
notie:e;s.  The;  e.ennmonts  ge;rmaiu;  te)  the; 
])re)pe)se;el  e;hange;s  te)  the;  rule;s  e)f 
])rae:tie:e;  will  he;  elise:usse;el  in  the;  final 
rule;  that  re;vise;s  the;  rule;s  of  prae:tie:e;  in 
title;  :17  e)f  the;  Coele;  e)f  Fi;ele;ral 
Re;gnlalie)ns  ((GFR)  in  light  of  the; 
e:hange;s  in  se;e:tie)n  :i  e)f  the;  AIA.  The; 
e:e)mmt;nts  ge;rmane;  te)  the;  pre)])e)se;el 
e;xaminatie)n  gniele;line;s  (e)the;r  than 
lhe).se;  spe;e;ifie:  te)  the;  pre)])e)se;el  rule;s)  anel 
the;  ()ffie:e;’s  re;spe)nse;s  te;  the;  e;e)mme;nts 
fe)lle)w: 

General  Discussion  of  the  Recurrent 
Issues  Raised  in  the  Gomments:  A 
numhe;r  e)f  e;e)n!me;nts  aelelre;sse;el  the; 
fe)lle)wing  i.ssuos  raise;el  in  the;  pre)])e)se;el 
e!xami nation  gniele;line;s. 

The;  Offie:e;  inelie:ate;el  in  the;  pre)pe)se;el 
e;xaminatie)n  guiele;line;s  that  AIA  Gll 
ll.S.CG.  102(a)(1)  ele)e;s  ne)t  e;xpre;sslv  state; 
whe;the;r  a  sale;  must  he;  “suffie:ie;ntly” 
])uhlic  to  pre;e:hiele;  the;  grant  e)f  a  pate;nt 
e)n  the;  claime;el  inve;ntie)n,  anel  sought 
the;  he;ne;f  it  of  pnhlie;  e:e)mme;nt  on  tlu; 
e;xte;nl  to  whie:h  pnhlie:  availability  ])lays 
a  re)le;  in  “e)n  sale;”  prior  art  ele;fine;el  in 
AIA  :i1  U.S.C.  102(a)(1).  See 
Examination  Guidelines  for 
Implementing  the  First  Inventor  To  File 
Provisions  of  the  Lecdiy-Sjnith  America 
Invents  Act,  77  FR  at  4:1701.  The;  Offie:e; 
re;e:e;ive;el  a  nnmhe;r  e)f  e:e)mme;nts  e)n  this 
ejne;stie)n.  Those;  oxaminatieen  guiele;line;s 
inelie;ate;  that  the;  ()ffie;e;  views  the;  “or 
e)the;rwi.se;  available;  te)  the;  ])iihlie:” 
rosiehial  e:lanse;  e)f  the;  AIA’s  :i1  U.S.C. 
102(a)(1)  as  inelie:iiting  that  .se;e:re;t  sale;  e)r 
use;  ae:tivily  ele)e;s  ne)t  epialify  as  ])rie)r  art. 
Those;  e;xaminatie)n  guielolinos  alse) 
inelie:ate;  that  an  ae;tivity  (sne;h  as  a  sale;, 
e)ffe;r  fe)r  sale;,  e)r  eethor  e;e)mme;re:ial 
ae;tivity)  is  se;e:re;t  (ne)n-])nhlie;)  if,  for 
e;xam])le;,  it  is  <ime)ng  inelivielnals  having 
an  e)hligatie)n  of  e:onfiek;ntialily  to  the; 
invontor.  The;  sj)e;e;ifie:  e;omme;nts  e)n  this 
issue;  are;  elise:nsse;el  in  groator  de;tail  in 
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the  Responses  to  S])e{;ifi(:  (-omments 
section. 

Tlie  Office  also  indicatiid  in  tin; 
propo.sed  examination  guidelines  that 
the  subject  matter  in  the  prior  di.sclosure 
being  relied  upon  under  AlA  3.'i  U..S.C. 
l()2(a)  must  he  the  same  "sohject 
matter"  as  tin;  subject  matter  previously 
publicly  disclo.sed  by  the  inventor  for 
the  exceptions  in  AlA  3.'j  lI.,S.(i. 

1()2(b)(l )(B)  and  l()2(b)(2)(B)  to  apj)ly. 
and  that  the  exceptions  in  AlA  33  IJ.S.O. 
l()2(b)(l)(B)  and  l()2(bK2)(B)  do  not 
apply  even  if  the  only  differcmces 
between  the  subject  matter  in  the  prior 
art  disclosure  that  is  relied  upon  under 
AIA  33  U.S.C.  1U2(a)  and  the  subject 
matter  previously  publicly  disclosed  by 
the  inventor  are  mere  insubstantial 
changes,  or  only  trivial  or  obvious 
variations.  Sea  Exaniincition  (juidelines 
for  Implementing  the  First  Inventor  To 
File  Provisions  of  the  Leahv-Smith 
America  Invents  Act,  77  l^’R  at  437()7 
and  43789.  The  Office  also  received  a 
number  of  comments  on  this  issue. 

These  examination  guidelines  maintain 
the  identit:al  subject  matter 
interpretation  of  AIA  33  lJ..S.(i. 

1()2(b)(l  )(B)  and  1()2(b)(2)(B).  However, 
these  examination  gnidelimis  also 
clarify  that  there  is  no  nuiuirement  that 
the  mode  of  disclosure  by  an  inventor 
or  joint  inventor  (e.g..  publication. 

])ublic  use.  sale  activity)  be  the  same  as 
the  mode  of  disclosure  of  the 
intervening  disclosure,  and  also  does 
not  re(|uire  that  the  disclosure  by  the 
inventor  or  a  joint  inventor  be  a 
verbatim  or  ipsissimis  verhis  di.sclosure 
of  the  intervening  disclosure.  In 
addition,  tluxse  examination  guidelines 
also  clarify  that  if  subject  matter  of  the 
intervening  ilisclosure  is  simply  a  more 
general  descrij)tion  of  the  subject  matter 
previously  ]jublicly  disclosed  by  the 
inventor  or  a  joint  inventor,  the 
exce])tion  in  AIA  33  U.S.C.  l()2(b)(1)(B) 
ajjplies  to  such  .subject  matter  of  the 
intervening  disclosure.  The  sjiecific 
comments  on  this  issue  are  also 
discussed  in  greater  detail  in  the 
Responses  to  .Specific  Comments 
.section. 

Hesponses  to  Specific  Comments: 

Comment  1 :  One  comment  suggested 
that  Office  actions  clearly  indicate 
whether  an  application  is  examined 
under  the  pre-AlA  first  to  invent 
provisions  or  the  AIA  fir.st  inventor  to 
file  provisions,  and  provide  the  reasons 
the  ])re-AlA  first  to  invent  provisions  or 
the  AIA  first  inventor  to  file  provisions 
ap])Iy  to  the  application. 

nesponse:The  Office  plans  to  indicate 
in  the  Office's  Batent  Application 
Locating  and  Monitoring  (BALM) 
system  whether  the  Offict;  is  reating  an 
apjdication  as  subject  to  jjre-AlA  33 


11.. 5.C.  102  and  103  (a  ])re-AlA 
a])plication)  or  AIA  33  U..S.(L  102  and 
103  (an  AIA  application).  Members  of 
the  public  may  access  this  information 
via  the  Batent  Application  Information 
Retrieval  (BAIR)  system.  Furthermore, 
form  i)aragraj)hs  for  use  in  Office 
actions  will  he  develo|)ed  which  will 
identifv  whether  the  provisions  of  pre- 
AIA  3.3  II..S.C.  H)2  and  103  or  AIA  33 

11.. 5.(i.  102  and  103  ajjply  if  there  is  a 
rejection  based  upon  33  U..S.C.  102  or 
103.  The  Office  does  not  })lan  to  ])rovide 
a  s])ecific  explanation  in  an  Office 
action  of  why  the  pre-AlA  first  to  invent 
])rovisions  or  the  AIA  first  inventor  to 
file  provisions  a])])ly  to  an  application 
unless  the  matter  is  called  into  (juestion. 

Comment  2:  One  comment  suggest (kI 
that  in  determining  whether  an 
a])plication  is  an  AIA  application  or  a 
])re-AIA  application,  a  j)rocedure  .should 
l)e  available  to  en.sure  that  disjjutes 
concerning  whether  an  application  is  an 
AIA  apjdication  or  a  ]jre-AlA 
a])plication  are  readily  re.solviul. 

Response:  The  Office  j)lan.s  to  have; 
staff  in  each  Technology  Center  who  are 
able  to  assist  Office  personnel  in 
det(!rmining  whether  the  application  is 
a  ])re-AlA  aj)plication  or  an  AIA 
apj)lication.  If  an  issm;  arises  during  the 
course  of  examination  about  whether 
the  application  is  a  ])re-AIA  ap|)lication 
or  an  AIA  application.  Office  personnel 
may  consnlt  with  these  staff  members. 

If  a  disagre(!ment  biitween  the  a|)|)licant 
and  an  examiner  cannot  be  re.solved 
informally  and  results  in  a  rejection  that 
would  otherwise  be  inap])licable,  the 
apj)licant  may  nisjiond  to  the  merits  of 
the  rej(!ction  with  an  explanation  of  why 
the  Office's  treatment  of  the  application 
as  a  pre-AlA  application  or  an  AIA 
ap]jlication  is  improper.  Ultimately,  if 
there  is  a  disagreement  between  the 
ap])licant  and  an  examiner  as  to 
whether  the  apj)lication  is  subject  to 
l)re-AIA  33  U.S.C.  102  and  103  or  AIA 
33  U..S.(L  102  and  103,  and  the 
pro])riety  of  a  rejection  turns  on  the 
resolution  of  this  (juestion,  the 
disagreement  would  necul  to  he  resolved 
on  apj)eal. 

Comment  3:  One  comment  {piestioned 
whether  a  patent  is  valid  if  examined 
under  the  wrong  ])rior  art  regime. 

Response:  The  bases  for  invalidity  are 
S])ecified  in  33  U..S.C.  282(b)  and  have 
not  changed  with  im])l(!mentation  of  the 
AIA,  excej)t  for  the  removal  of  best 
mode  as  a  grounds  to  cancel,  invalidate, 
or  render  unenforceable  a  claim  c)f  a 
patent.  Specifically,  AIA  33  U..S.C. 

282(b)  provides  the  following  bases  for 
invalidity:  (1)  Non  infringement,  ab.sence 
of  liability  for  infringement,  or 
unenforceability:  (2)  invalidity  of  the 
patent  or  any  claim  in  suit  on  any 


ground  specified  in  part  11  of  title  33, 
United  .States  Code,  as  a  condition  for 
])atentability;  (3)  invalidity  of  the  ])atent 
or  any  claim  in  suit  for  failure  to  complv 
with:  (A)  Any  re(|uirement  of  33  IL.S.t;. 
112.  except  that  the  failure  to  disclose 
the  best  mode  shall  not  be  a  basis  on 
which  anv  claim  of  a  patent  mav  be 
canceled  or  held  invalid  or  otherwise 
unenforceable;  or  (B)  any  reepurement  of 
33  U..S.C.  231;  and  (4)  any  otlmr  fact  or 
act  made  a  defen.se  bv  title  33. 

Comment  4:  Om;  comment  took  issue 
with  the  us(!  of  the  phrases  “claimed 
invention"  and  “claim  to  a  claimed 
invention"  in  the  propo.sed  examination 
guidelines.  The  comment  argued  that 
AIA  33  U.S.C.  l()0(j).  102,  and  103  u.se 
the  phrase  “claimed  invention."  and 
that  the  phrase  “a  claim  to  a  claimed 
invention"  is  u.sed  only  in  section  3(n) 
of  the  AIA  (the  effective  date  j)rovisions 
for  section  3). 

Response:  The  examination 
guidelines  have  been  revised  to  use  the 
])hra.se  “claimed  invention"  when 
discussing  the  provisions  of  AIA  33 
U.S.C.  l()()(j),  102.  and  103. 

Comment  .5;  One  comment  suggested 
clearly  differentiating  between  “claim" 
in  the  .sense  of  a  claim  to  a  claimed 
invention  and  “claim"  in  the  sense  of  a 
bemdit  or  prioritv  claim. 

Response:  With  respect  to  a  claimed 
invention,  the  examination  guidelines 
use  the  j)hra.se  “claimed  invention"  or 
the  phrase  “a  claim  to  a  claimed 
invention."  With  respect  to  a  claim  to 
priority  or  benefit  under  33  U..S.CL  119. 
120.  121,  or  303,  the  examination 
guidelines  u.se  the  term  “claim"  along 
with  either  benefit  or  priority  in  tin; 
.same  .sentenc;e  to  distinguish  a  benefit  or 
priority  claim  from  a  claimed  invention. 

Comment  (i:  .Several  comments 
suggested  that  the  examination 
guidelines  maintain  the  status  quo  with 
respect  to  the  terms  “on  .sale"  and 
“public  u.se"  to  force  issues  such  as 
whether  secret  .sales  (pialify  as  j)rior  art 
to  the  courts  as  .soon  as  po.ssible. 

Another  comment  suggested  that  the 
(Iffice  serves  a  gatekeeper  role  and  that 
ultimately  the  courts  will  j)rovide 
clarity  on  open  legal  ([luxstions 
pre.sented  by  the  AIA.  Thus,  the 
comment  recommended  that  the  Office 
construe  the  statute  in  a  manner  biased 
against  ap])licants  so  that  issiKJS 
concerning  the  meaning  of  AIA  33 
U..S.(;.  102  and  103  {|uickly  and 
exj)editionslv  move  to  the  courts  for 
resolution. 

Response:  The,  Office  appreciates  that 
the  courts  may  ultimately  addre.ss 
(luestions  concerning  tin;  meaning  of 
AIA  33  IL.S.CL  102  and  103.  However,  as 
a  practical  matter,  the  Office  needs  to 
provide  examination  guidelines  so  that 


110G2  Federal  Register / Vol.  78,  No.  81 /Thursday,  February  14,  2018 /Rules  and  Regulations 


the  public  is  aware  oi  how  the  Office 
will  apply  AlA  81  ll.S.f,.  102  and  108. 
The  Office  considers  its  interjnetation  of 
AlA  8.1  D.S.O.  102  and  108  as  s(!t  forth 
in  these  examination  gnidelincis  to  he 
the  correct  interpretation  of  AlA  8.1 
IJ.S.(;.  102  and  108  based  n])C)n  the 
statutory  language  of  the  AlA  and  its 
l(!gislative  history. 

Coivniont  7;  A  nnmher  of  comments 
suggested  that  public  availability  should 
1m!  a  reeinirement  for  “on  sale”  activities 
under  AlA  8.1  ll.,S.O.  102(a)(1).  and  that 
non-i)nhlit:  uses  and  non-pnhlic  .sales  or 
offers  for  .sale  do  not  (inalify  as  prior  art 
under  the  AlA.  8’he  comments 
suggesting  that  public  availability 
should  h(!  a  re{]nirement  for  "on  .sale" 
activities  nndcir  AlA  8.1  II.S.C;.  102(a)(1) 
gave  the  following  rciasons:  (1)  The; 
catch-all  |)hrase  "othcjrwi.se  available  to 
the  pid)lic"  in  AlA  8.1  II..S.(^  102(a)(1) 
and  case  law  cited  in  the  Icigislative 
history  of  the  AIA  .su])j)orts  the  vicnv 
that  “available  to  the  public”  should  he 
rcjad  as  informing  the  mexming  of  all  of 
the  listiul  catcigories  of  ])rior  art  in  AlA 
8.1  U.S.d.  102(a)(1);  (2)  the  nmioval  of 
derivation  und(!r  pre-AlA  8.1  II..S.C. 

102(0  and  prior  invention  nndcM'  pre- 
AIA  8.1  IJ.S.C.  102(g)  as  prior  art 
indicates  that  the  AlA  intended  to  do 
away  with  “.scuaet”  jerior  art;  (8)  public 
availability  is  the  intent  of  AIA.  and  for 
the  Office  to  construe  the;  statute 
otlun  wise  would  erode;  the  availability 
of  patent  prot(;ction  in  the  United 
.States,  and  weaken  the  c;conomv;  (4) 
interi)reting  the  “on  sale;”  provision  to 
r(;(]uire  public:  availahilitv  is  good 
public;  pc)lic;y  in  that  it  would  lc)wc;r 
litigation  c:c),sts  by  simplifying  clisc:overv. 
and  would  rc;clnc:e  nnc;xpc;c;tecl  ])ric)r  art 
pitfalls  for  inventors  who  are  not  well- 
versed  in  the  law. 

.Sevc;ral  commc;nt.s.  howevc;r. 
snggc;.stecl  that  the  Icigislative  history  of 
the  AIA  is  insuffic;ient  to  c;ompel  the 
c;onc:lu.sion  that  Uongress  intc;nclecl  to 
overturn  pre-AlA  c:a.se  law  *  holding  that 
an  invc;ntc)r’s  nc)n-])uhlic  sale  before  the 
c;ritic;al  date  is  a  patent-barring  “on  sale” 
ac:tivity  as  to  that  inventor.  One; 
c:c)mmc;nt  snggc;stc;cl  that  c:c)mmc;rc:ial 
nsc;.s  that  arc;  not  ac:c:c;.ssihle  to  the;  public; 
arc;  nc)nc;thc;lc:.s.s  cli.sc|n<difving  prior  art 
hc;c:ausc;  M(^i({llixin>>  Hngin(^(irin<’  '  and 
othc:r  pre-AlA  c:a.sc;  law  intc;rprc;ting 
“|)nhlic;  use”  and  “on  .sale;”  c:c)ntimie  to 
apj)lv  under  the;  AIA.  and  do  not  rc;c|nirc; 
public;  availability.  The  c;c)nnnc;nt 
furtlu;r  .snggc;.stc;cl  that  ciommercial  u.sc;.s 
that  arc;  ac:c;c;ssihlc;  to  the  pidclic;,  c;vc;n  if 
siic;h  ac;c;c;.s.sihility  is  not  wiclc;sprc;acl.  arc; 
di.scjualifying  prior  art  to  all  partic;s. 
Another  c:c)mmc;nt  .suggc;.stc;cl  that 
MatdHi/.ing  Enginddrinf>  and  other 
forfeiture  doctrines  shoidcl  he;  preservc;d 
hc;c:ause  they  serve  important  public 


])c)lic:ic;s.  Another  c:ommc;nt  .snggc;stc;cl 
that  if  the  ()ffic:c;  clc)c;.s  adopt  the  position 
that  Mdldlli/.iiif’  Hn^iiwnrin^  is 
overruled,  and  that  anv  .side;  under  AIA 
8.1  IJ..S.(;.  l()2(a)(l)  must  he;  i)uhlic:,  the; 
Offic:c;  shoidcl  promulgate  a  rule; 
rc;cjniring  that  any  .sc;c:rc;t  c:ommc;rc:ial  use 
of  the  c:laimc;cl  invention  more  than  one; 
year  prior  to  the  c;ffc;c:tivc;  filing  date  he 
disc;lc)sc;cl  to  the  ()ffic:e.  Another 
c;c)mmc;nt  inclic;ated  that  s<dc;.s  hc;twc;c;n 
joint  vc;ntnres  and  salc;.s  kc;pt  sc;c:rc;t  from 
the  “trade”  should  still  he  c:c)nsiderc;cl 
prior  art  nncier  AIA  8.1  U..S.C].  l()2(a)(l). 

One  comment  suggested  that  nnclc;r 
AIA  8.1  II..S.(^  l()2(a)(l)  then;  arc;  two 
general  c;atc;goric;s  of  ])ric)r  art,  with  eac;h 
having  snhc;atc;gc)rie.s;  The  first  c:atc;gorv 
is  |)atent.s  and  printed  publications,  and 
the  second  c:atc;gc)rv  is  “on  .sale,” 

“public:  use,”  or  “otherwise  available  to 
the  public;."  The  c:c)mmc;nt  suggcc.sted 
that  “otherwise  available  to  the;  ]mhlic;“ 
c:lau.sc;  only  modifies  the  .sc;c:c)ncl 
c:atc;gc)ry:  “jmhlic;  n.se”  and  “on  sale.” 

/{cvs/jon.se;  The  .starting  ])oint  for 
c:c)n.struc:tic)n  of  a  statute;  is  the;  language 
of  the  statute;  it.sc;!!.'’  A  patc;nt  is 
prc;c;hiclc;cl  under  AIA  8.1  U..S.U. 
l()2(a)(l)  if  “the  c:laimc;cl  invention  was 
])atc;ntc;cl,  clc;sc:rihi;cl  in  a  printc;cl 
pnhlic;atic)n,  or  in  public:  use.  on  sale,  or 
othi;rwi,sc;  available;  to  the  ])nhlic:  before 
the  c;ffc;c:tivc;  filing  date;  of  the;  c;laimc;cl 
invention.”  AIA  8.1  IJ..S.(;.  l()2(a)(l) 
c:ontains  the  additional  rc;siclnal  c:lansc; 
“or  otherwise  available  to  the  public:.” 
Rc;.siclnal  c;lansc;s  snc:h  as  "or  otherwise” 
or  “or  other”  arc;  gc;nc;rallv  viewed  as 
modifying  the;  prec:i;cling  phrase  or 
])hra.sc;s.'’  Therefore,  the  (lffic;c;  views  the 
“or  otherwi.se;  available  to  the  ])nhlic" 
rc;siclnal  c:lan.se  of  the  AlA’s  8.1  II..S.C. 
l()2(a)(l)  as  inciic:ating  that  .sec:rc;t  sale  or 
u.se  ac:tivity  doc;s  not  cjnalily  as  jirior 
art.^ 

The  Offic:e’.s  intc;rprc;tatic)n  of  AIA  8.1 
U.S.C.  l()2(a)(l)  also  en.surc;.s  that  the 
AIA  grac;c;  period  c;an  c;xtencl  to  all  of  the 
clocumc;nt.s  and  ac:tivitic;.s  ennmeratc;cl  in 
AIA  81  II..S.C.  l()2(a)(l)  that  would 
otlic;rwisc;  clc;fc;at  ])atc;ntahilitv.  In 
addition,  this  inter|)rc;tatic)n  avoids  the 
very  odd  ])c)tc;ntial  rc;.sult  that  the 
a|)plic:ant  who  had  made  his  invc;ntic)n 
ac;c:e.ssihlc;  to  the  public;  for  up  to  a  year 
hc;forc;  filing  an  api)lic:ation  c;onlcl  still 
obtain  a  ])atc;nt.  hut  the;  inventor  who 
mc;rc;ly  n.sc;cl  his  invention  in  sc;c;rc;t  one 
day  hc;fc)rc;  he  filc;cl  an  applic:atic)n  c:oulcl 
not  obtain  a  patent.  Fimdlv,  the  ()ffic;e’s 
inter|)rc;tation  is  c;c)nsistc;nt  with  the; 
intc;rprc;tatic)n  that  was  c:lc;arlv  c;x])rc;ssecl 
by  the  hic:amc;ral  spon.sors  of  the  AIA 
during  the;  c:c)ngrc;.s.sic)nal  deliberations 
on  the  mciasnre.” 

With  re.spc;c:t  to  suggestions 
c;onc:c;rning  what  information 
c:c)nc:erning  patentability  must  he; 


cli.sc:lc).sc;cl  to  the  Offic;c;  (.sc;c;rc;t 
cc)mmerc:ial  sale  or  use).  87  Uf’R  1.18 
provides  that  applic;ant.s  have  a  duty  to 
ciisc:lc)sc;  all  information  known  to  he; 
matc;riid  to  patc;ntahility  as  clc;(inc;d  in  87 
UFR  1.18.  and  thc;re  is  no  rc;ason  to  trc;at 
public:  or  non-public:  c:c)mmc;rc:ial  sale  or 
use  or  ac:tivity  cliffc;rc;ntly  from  other 
information. 

With  rc;.spc;c:t  to  c:ommc;nt,s  that 
Mdtdlli'/Any^  Hn<>in(;(;ring  and  other 
forfeiture  clc)c:trinc;s  shoidcl  he  presc;rvc;cl 
hc;c:an.sc;  they  sc;rvc;  important  public: 
pc)lic:ies,  the;  Offic:c;  notes  that  the  c:hc)ic:c; 
of  whic:h  jnihlic;  jiolicies  to  pursue 
through  the  definition  of  ju  ior  art  is 
made  by  Congress,  not  by  the  Offic;c;. 
Also,  some  of  the  pur])C)se.s  a.sc;rihc;cl  to 
thc;.sc;  cloc;trines  in  c:ase  law  a])j)c;ar  to  he; 
ill-suited  to  or  inc:c)n.si.stent  with  the 
AIA.  The  problem  of  delayed  filing  of 
aj)plic:atic)ns  is  imicjne  to  ])rc;-AlA  81 
IL.S.C;.  102,  under  whic:h  an  a])plic:ant 
c:an  rely  on  a  .sec:ret  invc;ntic)n  date  in 
order  to  establish  a  priority  date. 

(jommdni  8:  A  c.omment  suggc;.stecl 
that  offers  for  .sale  must  he;  jnihlic:  in 
order  to  c:on.stitute  prior  art  under  AIA 
81  lI..S.(i.  l()2(a)(l)  and  that  an  offer  for 
lic:c;nse  is  not  an  offer  for  sale;. 

lidsjwnse:  The  c:ase  law 
distinguishing  between  ofiers  for  sale; 
and  offers  for  lic:en.sc;  nncier  prc;-AIA  81 
ll.S.C;.  102(1))  is  c;c]nally  ap|)lic:ahle 
under  AIA  81  U.S.C.  102(a)(1)  as  the; 
AIA  did  not  amend  81  U.S.C.  102  to 
c.hangc;  the  treatment  of  the  |)ric)r  art 
c;ffc;c:t  of  an  offer  for  lic;c;nsc;.  The  U.S. 
Court  of  A])])c;al.s  for  the  Federal  Circ:uit 
(Fc;clc;ral  Circ:uit)  has  held  that  "a 
‘lic;ensc;’  that  mc;rc;ly  grants  rights  under 
a  patent  c:annot  ])c;r  se  trigger  the 
application  of  the  on-sale  bar,"”  and 
that  “|a|n  offer  to  enter  into  a  lic:ensc; 
unclc;r  a  patent  for  future  sale  of  the 
invention  c;c)verecl  by  the  ])atc;nt  when 
and  if  it  has  been  developed  *  *  *  is 
not  an  offer  to  sell  the  ])atc;nted 
invention  that  constitutes  an  on-sale 
bar."  If  a  tran.sac:tic)n  or  offer  with 
resjiect  to  an  invention  c:onstitutes 
lic;en.sing  within  the  meaning  of  these 
c:a.ses.  the  offer  or  transac:tion  clc)c;s  not 
im])lic:ate  the  on  .sale  bar.  However,  if 
the  lic:c;n.sing  of  an  invention  makc;.s  the; 
invention  available  to  the  piihlic:. 
patc;ntahility  would  he  indejiendently 
barred  hv  the  rc;.siclnal  c:lau.sc;  of  AIA  81 
U.S.C.  102.  whic.h  ])rc;c:hidc;.s  jiatenting 
of  a  c:laimecl  invc;ntic)n  that  was 
“available  to  the;  public:”  more  than  one 
yc;ar  hc;forc;  the  c;ffec:tive  filing  date  of 
the  c:laimc;cl  invention. 

Cknuiudul  0:  One;  c:ommc;nt  rc;c]uestc;cl 
gniclanc;c;  on  what  might  he  reejnired  for 
showing  clisc;lc)siirc;  of  a  iireviously 
.secrc;t  j)rc)c:e.s.s  to  ])rc)chic:e  an  “on  sale” 
prochu;t,  e.g.,  through  rc;vc;rse 
enginc;ering. 


Federal  Register / Vol.  78,  No.  31  / Thursday,  February  14,  2013/Rules  and  Regulations 


11063 


Hasponsti:  Any  rejection  oi  a  claim 
under  AlA  35  II.,S.C.  102  re(|nires 
evidence!  of  a  jirior  disclosure  of  the 
claimed  invention  via  a  document  or 
activity  as  defined  in  AlA  35  IJ.S.Ci. 
1()2(a)(l),  or  evidence  that  the  claimed 
inv(!ntion  was  effectivcilv  filed  ])rior  to 
the  effective!  filing  elate  e)f  the 
ai)j)lie;atie)n  under  examination  as 
ele!fine!el  in  AlA  35  tI..S.(;.  l()2(a)(2). 
rhns,  any  rejeKlieen  e)f  a  e:laim  iineler 
AlA  35  ll.S.d.  102(a)(1)  e)n  the  basis  of 
a  prie))'  eli,se:le)sure!  e)f  the  elaimeel 
invemtion  via  a  .sale!  eer  an  ejffer  fe)r  .sale 
e)f  a  pre)eluct  pre)elue;e!el  by  a  i)re!viously 
.se!e;re!t  j)re)e:ess  (exg..  a  siluatie)n  in  which 
the  public:  e;oedel  learn  the  e:laime!el 
proe;e!ss  by  examining  the  proelue;t) 
would  need  to  he  supported  by  some 
amount  of  documentary  eviele!ne:e!  or  an 
affidavit  or  ele!e:laration.  He)we!ve!r.  one:e! 
any  potemtially  patent-defeating  sale  or 
use  is  shown,  e!viele!ne;e!  as  to  whetlu!!' 
that  sale  or  use  made  the  invemtion 
available  to  the  public:  shoidd  hc! 
ae:e:e!.ssihle!  to  the  a])])lie:ant  and  it  is  thus 
a])pre)])riate!  to  rexjuire  the  applie:ant  to 
e:e)me!  forward  with  that  e!vide!ne:e!.' ' 

(Minnu^nt  10.  Se!ve!ral  e:e)mments 
sngge!ste!el  that  a  ])uhlie:  ii.se  or  sale!  ne!e!el 
not  he  enabling  to  e:onstitnte!  ])rior  art 
mule!!-  AlA  35  tl.S.C.  102(a)(1). 

]i(;spons(;:'y\w  e:ase!  law  |)roviele!.s  that 
the  e!nal)le!me!nt  ineinirv  is  a])])lie:ahle!  to 
the  cpmstion  of  whether  a  c.laimed 
invention  is  ele!se:ril)e!el  in  a  ])ate!nt, 
piihlishexl  patent  a])plie:atie)n,  or  printexl 
pul)lie:atie)n,  hut  is  not  a])plie:ahle!  to  the 
c]ue!stie)n  of  whether  a  e:laime!d  invention 
is  “in  public:  use”  or  “on  sale.”  The 
()ffie:e!  clocks  not  view  the  AlA  as 
changing  this  prine:i])le!  of  ])re-AlA  e:ase 
law. 

(Joinnwnt  1 1:  One  e:omme!nt  sought 
clarifie:atie)n  on  whether  a  “motion  for 
sale”  was  ine:hiele!el  with  the  prior  art 
e:ate!gorv  of  “on  sale.” 

Hesponsu:  Insofar  as  a  “motion  for 
sale”  is  expial  to  an  “offer  for  .sale.”  the 
Office  unelenstanels  that  the  jirexAIA 
e:a.se!  law  on  “offe!rs  for  sale”  would 
exiually  ajjply  unele!r  the  AlA.  The  on 
sale  provision  of  jire-AIA  35  IJ.S.Ci. 
102(h)  is  triggcM'eel  if  the  invention  is 
both:  (1)  The  .suhje!e:t  of  a  comme!re:ial 
offer  for  sale;  and  (2)  rexjcly  for 
patenting.'-*  Traditional  e:ontrae:t  law 
j)rine:iples  are  a]jplie:el  whem 
ele!te!rmining  whether  a  e:omme!re:ial  offer 
for  sale  has  oe:e:nrre!d. '  * 

(A)nunont  J2:  One  e:omme!nt 
epiexstioned  whether  the  e!xperi mental 
use  e!xe:e!i)tion  to  i)nl)lie:  use  would 
continue  nnde!r  the  AIA  first  inventor  to 
file  jerovisions. 

H(^spons(^:  Under  j)re!-AIA  e:ase!  law, 
the  e!xpe!rime!ntal  use  e!xe:eption  ne!gate!.s 
a  use  that  would  otherwise  defexit 
patemtahility.  Neithc!!’  the  AlA  nor  its 


l(!gi.slativ(!  hi.storv  expresslv  adelrexsses 
whether  the  experimental  u.se  e!xe:e!ptie)n 
applie!,s  to  a  public:  u.se  uneleM'  AlA  35 
IJ..S.0.  l()2(a)(l),  or  to  a  u.se  that  makes 
the  inve!ntie)n  available  to  the  ]nd)lie: 
nnelc!!'  the  re!.siehud  e:lause!  of  AlA  35 
U.S.C.  l()2(a)(l).  He!e:an.se!  this  doe:trine! 
arisexs  infrexpiently  he!fe)re!  the  Offie:e, 
and  is  e:ase!-.spe!e:ific:  when  it  eloe!.s  arise, 
the  Offie:e!  will  approae.h  this  issue  when 
it  ari.se!s  on  the  fae:ts  pre!se!nte!el. 

(k)mn}(int  1.7;  One  e:e)mme!nt  sought 
elaboration  on  what  e:e)n.stitute!s 
“pid)lie:ly  available”  within  the  e:e)nte!xt 
of  35  lI..S.(i.  l()2(a)(l).  The  e:e)mme!nt 
sought  input  on  the!  transitory  nature  of 
on-line  materials,  economic:  factors 
re!gareling  ae:e:e.ssihility  to  pid)lie: 
materials,  re!.strie:tie)n.s  on  ae:e:e!ss,  and 
jja.ssword  or  n.se!r  agre!e!me!nt  ae:e:e!.ss  to 
on-line!  matexials. 

B(^sponse:  MPEP  §  2128  eli.se:us.se.s 
whether  material  that  is  jm.steel  on  the 
lnte!rne!t  or  that  is  e:halle!nging  to  access 
is  sidfie:ie!ntly  ae:e:e!.s.sil)le  to  the  public:  to 
he  e:e)n.siele!re!d  a  “printe!el  pid)lie:ation” 
undc!!'  ])re!-AlA  35  U..S.C.  102.  .Sine:e!  the! 
“otherwise  available  to  the  ped)lie:” 
e:lau.se!  of  AlA  35  U.S.C.  l()2(a)(l) 
e!ne:e)mpa.s.se!s  the!.se!  matcMials,  the  e:a.se! 
law  on  whether  material  is  available  and 
ac:e:e!.s.sihle  as  di.se:u.sse!el  in  MPEP  (^2128 
will  gidele  the  ()ffie:e!  and  the  |)uhlie:  in 
making  determinations  as  to  whether 
any  j)artie:ular  eli.se:lo.sure!  is  sidfie:ie!ntlv 
j)id)lie:ly  available  under  the!  “othe!rwi.se! 
available  to  the  public:”  e:lau.se!  of  AIA  35 
U.S.fi.  l()2(a)(l).  The  Federal  (arciut 
re!e:e!ntly  re!ite!rate!el  that  the  idtimate 
eiuestion  is  whether  the  material  was 
“available  to  the  extent  that  ])e!rsons 
interested  and  ordinarily  .skille!el  in  the 
sid)je!e:t  matter  or  art|,l  e!xe!re:ising 
rexisonahle  diligence,  e:an  loe:ate!  it.”  '■'* 
The  determination  of  whether  material 
was  pid)licly  available  does  net  turn  on 
the  le)gistie:al  or  e!e:one)mic  issues  a 
person  would  fae:e!  in  gaining  acce.ss  to 
the  material.  For  e!xample.  material 
whose  elistrihution  was  re!strie:te!el  to 
])e!rse)ns  involved  in  a  s])e!e:ific:  projee:! 
was  e:e)nsiele!re!el  net  pid)lie:ly 
ae:e:e!.ssil)le!,'"  hut  material  housexl  in  a 
library  that  provides  ae:e:e!s.s  to  the  pid)lie: 
was  e:on.side!reel  puhlie:lv  ae:e:e!.s.sihle  even 
though  a  jeerson  woidd  ne!e!el  to  engage 
in  e:onsiele!rahle!  trave!l  to  ae.tnallv  gain 
ae:e:e!S.s  to  the  mate!rial. 

(Aiinnwiil  14:  One  e:e)mme!nt 
cjuestioneel  whether,  in  order  for  a  VVlPO 
])uhlie:ation  to  hc!  e:e)n.siele!re!el  jn  ior  art 
nnele!r  AIA  35  U.S.C.  l()2(a)(2),  the  PCI’ 
application  must  emter  the!  national 
stage  in  the  Unitexl  .States  (analogous  to 
the  reepnremient  for  a  VVIPO  pid)lie:atie)n 
to  e!nte!r  the  national  .stage  in  la])an  in 
order  to  he  e:e)n.siele!re!el  prior  art  as  of  its 
priority  elate  in  )a])an).  The  e:e)mme!nt 
also  suggested  that  if  a  VVIPO 


ped)lie:ation  will  he  prior  art  as  of  its 
priority  date  under  AIA  35  U..S.C. 
l()2(a)(2)  when  pidjli.sheel  in  any 
language,  the  Offie:e!  should  provide  a 
translation  to  the  applie:ant  against 
who.se  e:laims  the  VVIPO  pul)lie:ation  has 
hex!!!  e:ite!el. 

li(;spoi}S(^:  Under  AIA  35  U..S.(i. 
l()2(a)(2).  a  person  shall  he!  e!ntille!el  to  a 
patemt  unless  the  c:laime!el  invention  was 
elexscriheel  in  an  applie:atie)n  for  |)atent 
that  was  published  or  “elexxnexl 
pidjlishexl”  pursuant  to  35  U.iS.C. 

122(1)).  In  ae:e:e)relane:e!  with  35  U..S.C. 

374.  tlie  VVIPO  puhlie:atie)n  of  a  PfiT 
international  applie:ation  designating 
the  United  State!s  is  elee!me!el  a 
puhlie:ation  under  35  U..S.(].  122(1)). 

Thus,  the  Offie:e  e:anne)t  set  forth  an 
interpretation  that  a  VVIPO  ped)lie:atie)n 
e:an  he  prior  art  under  AIA  35  U.iS.C. 
l()2(a)(2)  only  if  the  PCyP  applie:ation 
enters  the  national  stage  in  the  United 
.States  l)ee:ause!  that  interpretation  would 
e:e)nflie:t  with  AIA  35  U..S.C.  l()2(a)(2) 
and  35  U..S.(].  374.  Patent  documents 
and  ne)n-i)ate!nt-lite!rature!  are  prior  art 
under  ])re-AlA  35  U.,S.(k  l()2(a)  and 
102(1))  regardle.ss  of  the  language  of  the 
ped)lie:atie)n.  Although  the  Offie:e!  does 
not  e:urrently  provide  translations  as  a 
neatter  of  e:e)nr.se!  for  non-English- 
language  ])ate!nt  de)e:ume!nt.s  and  non¬ 
patent-literature.  translation  .se!rvie:e!.s  are 
available  to  Offie:e!  ])e!r.sonne!l  for  use  on 
a  e:a.se!-hy-e:a.se!  basis.  .Se.x)  MPEP 
4}  ttOl  .05(el).  If  an  Offie:e!  ae:tie)n  relies 
upon  a  eloe:ume!nt  in  a  language  other 
than  English,  a  translation  (mae:hine  or 
human)  will  he  made  of  ree:e)rel  if 
ne!e:e!ssary  for  the  re!e:orel  to  he  e:le!ar  as 
to  the  pre!e:ise!  fae:ts  relied  upon  in 
.su])pe)rt  of  the  re!jee:tion.  See  MPEP 
§  700.02  (section  II). 

Coinnwnt  1.5;  Cne  e:omme!nt  suggested 
that  the  ()ffie:e  adopt  a  ])re)e:e!ss  to  avoid 
granting  a  patent  on  a  later-filed 
applie;atie)n  claiming  suhjee;t  matter 
dise:le)se!el  in  an  earlier- filed  a])])lie;atie)n 
by  another. 

Response:  The  Office  is  in  the  ])re)e:e!.ss 
of  developing  a  Patents  Enel-to-Enel 
(PE2E)  ])ate!nt  application  pre)e:e!s.sing 
.system  that  will  |)e!rmit  Offie;e!  personnel 
to  text  seare:!)  pending  aj)plie:atie)n.s  that 
have  not  yet  been  pid)li.she!el.  whie:h  will 
help  avoid  granting  a  patent  on  a  later- 
filed  applie:alie)n  e;laiming  .sid)je!e:t  matter 
eli.se:le)se!d  in  an  earlier-filed  applie:atie)n 
hv  another,  flowever,  in  the  event  that 
a  patent  is  issued  on  a  later-filed 
ai)j)lie:ation  e:laiming  suhjee:!  matter 
eli.se:le)se!el  in  an  earlier-filed  applie:ation, 
the  applie;ant  in  the  earlier-filed 
a})plie:ation  may  rexpiest  early 
pid)lie:atie)n  of  the  applie:alie)n  under  37 
(d"R  1.210  and  cite  the  resulting  patent 
apj)lie:ation  pid)lie:atie)n  in  the  file  of  the 
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laler-fibul  a])])lieation  under  3.'j  l).,S.C. 
301  and  37  CFR  l..'’i()l. 

('.oiuuwni  16;  One  comment  re{|nested 
clarification  as  to  whether  the  Office 
will  continue  to  a|)|)ly  tlu!  Hilnwr"' 
(loctrini!  to  pnvAIA  applications. 

I{nsf)()ns(i:  Under  the  "Hilnun- 
doctrine."  the  foreign  priority  date  of  a 
U.S.  patent  (orlh.S.  jjatent  application 
publication)  may  not  he  ndicul  u|)on  in 
detiamining  the  date  that  the  U..S. 
patent  (or  U..S.  patent  apj)lic.ation 
puhlication)  is  effective  as  prior  art 
under  pre-AlA  3.'j  U.S.fi.  l()2(e).  AlA  35 
lJ..S.(i.  l()2(d)  eliminates  the  Hihm;r 
doctrine.  The  “/////ner  doctrine”  as 
discussed  in  MFEP  21 38.03  remains 
applicable  to  pre-AlA  applications 
because  AlA  35  U.S.C.  l()2(d)  does  not 
apply  to  pre-AlA  applications. 

Coniineint  17:  One  comment  e.x])res.sed 
concern  that  Office  pi:r.sonnel  would 
rely  on  a  foreign  priority  date  as  the 
applicable  prior  art  date  for  rejecting  a 
claim  in  an  application  under 
(ixamination  solely  because  the  prior  art 
patent  docnment  reference  was 
"entitled  to  claim  priority  to.  or  bemdit 
of"  a  prior-filed  aj)j)lication.  The 
comment  suggested  nsi;  of  machine 
translations  to  ensnri!  jjroper  reliance;  on 
tlu;  earfi(;r  filing  date;. 

/?e;.s7uj//.se;;  The;  i.sseie;  is  similar  te)  the; 
e:urre;nt  sitnatie)n  in  whie:h  a  II..S.  |)ate;nt 
e)r  U..S.  pateait  a])plie;atie)n  pnblieiation 
ediiims  the  be;ne;fit  nnele;r  35  11..S.C. 

1in(e;)  e)f  a  preevisieenal  ai)|)lie:atie)n. 
e;xe:e;pt  tiuit  fe)re;ign  prieerity  aj)i)lie;atie)ns 
are;  eeriginally  fileel  in  a  feereign  patent 
offie;e;  anel  may  be;  in  a  language  e)lhe;r 
than  English.  The;  OiTie:e;  is  revising  37 
(d’R  1.55  in  a  .se;parate;  ae;tie)n  (RIN 
()()51-A(’,77)  te)  e;nsure;  that  a  e:oj)y  e)f  a 
fe)re;ign  prieaity  cip])lie;atie)n  (a  e:ertifie;el 
e;e)py  fre)m  the;  loreign  j)ate;nt  e)ffie:e;.  an 
interim  e:e)py  frenn  the;  a))plie:ant.  e)r  a 
e:e)])y  via  a  priority  eleK;ume;nt  e;xe;hange; 
program)  is  available;  for  situatienis  in 
whie:h  a  U.S.  jeatent  eer  U.S.  patent 
applie:ation  pid)lie;atie)n  has  a  prie)r  art 
e;ffe;e:t  as  e)f  the;  filing  elate;  e)f  a  fe)re;ign 
])riority  ap])lie:atie)n.  As  elise:usse;el 
|)revie)usly,  if  em  Offie;e;  aelieen  re;lie;s 
ujeeui  a  eleeeaunent  in  a  language;  e)the;r 
than  English,  a  translatieui  (mae:hine;  e)r 
luiniim)  will  be;  maele;  e)f  re;e:e)rel  if 
ne;e:e;.ssarv  fe)r  the;  re;e;e)rel  te)  be;  e:le;ar  as 
te)  the;  |)re;e:ise;  fae:ts  re;lie;el  ni)e)n  in 
snppeert  e)f  the  re;je;e:tie)n.  .Se;e;  MEEP 
^  708. 02  (.se;e:tie)n  II). 

('.ommtmt  78;  One;  e;e)mme;nt  snggesteel 
that  whe;n  ajeplying  prior  art  as  e)f  its 
e;arlie;st  e;ffe;e;tive;  filing  elate;  to  a  e;laim  in 
an  a])])lie:atie)n  emeler  35  U.S.Ci. 

102(a)(2).  the  applie:ant  sheeidel  he;  able 
te)  re;bnt  the;  re;je;e:tie)n  bv  e;stablishing 
that  the  sid)je;e;t  matter  relieel  uj)e)n  leer 
the;  re;je;ctie)n  is  ne)t  snppeerteel  in  the; 
e;arfie;r  file;el  applie:atie)n  frean  whie:h  a 


be;ne;fil  or  prieerity  is  seeught  anel  hene;e 
may  not  be;  prieer  art  under  AIA  35 
U.S.C.  102(a)(1)  e)r  102(a)(2). 

Hf^sponstr.  AlA  35  U.S.C.  102(el) 
j)re)viele;s  that  feer  j)nrpe)se;s  e)f 
ele;te;rndning  whether  ii  piitent  e)r 
a|)i)lie:atie)n  lor  patent  is  prie)r  art  te)  a 
e;l;iime;el  inve;ntie)n  nnele;r  AlA  35  U.S.C,. 
102(a)(2),  the;  ])ate;nt  e)r  ap|)lie:ation  shall 
be;  e:e)nsiele;re;el  te)  have;  be;e;n  e;ffe;e:tive;lv 
fileel,  with  re;spe;e:t  te)  any  seit)je;e:t  matter 
ele;.se;rit)e;el  in  the;  ])iite;nl  e)r  applie:atie)n. 
as  e)f  the;  e;arlie;r  e)f  the  ae:tual  filing  elate 
e)f  the;  patent  e)r  the;  a])plie:atie)n  leer 
patent,  e)r  the  filing  elate;  e)f  the;  e;arlie;st 
appfie:atie)n  that  ele;.se:rit)e;s  the;  snbjeel 
matter  iinel  feer  whie:h  the;  ])cite;nt  e)r 
appfie;atie)n  feer  jeatent  is  entitte;el  te; 
claim  a  t)ene;(it  or  right  e)f  prieeritv  emeler 
35  U.S.C.  110.  120,  121,  e)r  385.  thus, 
if  an  applie:ant  be;lie;ve;s  the  sid)je;e:t 
matter  relieel  een  in  a  re;je;e:tie)n  unele;r 
,MA  35  U.S.C.  102(a)(2j  is  ne)t  sn])pe)rteel 
by  a  prior  applie:atie)n  fe)r  whiedi  benefit 
e)r  prieerity  is  e:laime;el  emeler  35  U..S.C. 
lit).  120,  121,  e)r  385,  it  is  a])pi'e)priate; 
for  the;  :ip])lie;ant  te)  aigne;  that  the 
applie:atie)n  ele)e;.s  ne)t  e:e)ntiiin  sup|)e)it  fe)r 
the;  snbje;e:t  m;itte;r  anel  that  the;  peitent  e)r 
cii)j)lie:atie)n  is  avaihible  as  ])rie)r  art 
emeler  AlA  35  U..S.(].  102(a)(2)  eeedy  ees  e)f 
the;  be;eie;fit  eer  prieeritv  eleete;  eef  the  e;arlie;st 
applie;atie)n  thiet  ele)e;s  elesenibe;  the; 
seehje;e:t  matte;i'.  This  is  sienihir  te)  eaerreeet 
l))'<)e;tie;e;  eeeuler  |)i'e;-AlA  35  U.S.(i. 
102(e;).'’' 

(j'onunaiU  7.0;  One;  ce)nnne;)it  se)gge;ste;el 
theet  the;  level  e)f  e;jiable;)ne;)et  fe)r  a  pe  ieer 
aet  eefereeie-.e  te)  be;  ;)])i)lie:able;  te)  the; 
elaiens  e)f  aei  a])plie:!)tie))i  as  de;.se:ribe;el  by 
the;  Offie;e;  in  c)e;e:e))elane:e;  with 
Donohm^-^^  fails  te;  e:e)eisiele;r  a  lieie;  e)f 
e:a.se;s  that  IJoiiolnie  ie;e:e)gnizes. 

UasponsH:  The  Offie:e;  e:ite;el  to 
DonoluKi  sim])ly  to  inelie:ate;  the;  level  of 
enable;nu;nt  )’e;ei))ii'e;el  leer  a  prior  art 
ieferene;e;  to  aeiticipate;  a  clai))i  iei  an 
;)pi)lie:atie)n.  Tlu;  (iffie;e  ele)e;s  not  view 
the  AlA  as  e;hanging  the  j)re;-AIA 
eeiablement  i'e;e]e)ire;)nent  for  prior  ae  t 
re;fe;re;)u:e;s. 

C.omnwni  20:  One;  exeenmeeit  ineiie:ate;el 
that  the;  exaenieiatie))!  geeielelines  we;i'e; 
e)ve;rly  beeeael  with  re;spe;e:t  te)  ieelnussioeis 
<)s  prie))'  ae  t.  Aneether  e:e)nune;)it  eerge;el 
that  the;  tee;atnu;nt  eef  aeleeussioeis, 
e;spe;e;i€illy  tee  teansitieen  <)])plie:atie)ns 
(;)p])lie:atie)ns  filed  eeei  eer  afte;r  M.ee'e:!)  18, 
2013,  that  e;lai)n  jerieerity  te)  eer  the; 
be;ne;fit  e)f  the;  filieig  elate;  eef  <ui  e;i)rlie;r 
applie;atie))i  that  wees  file;el  prieer  tee  Ma)e:h 
18,  2013),  be  teeeieteel  een  a  e:;)se;-bv-e:i)se; 
beesis. 

/le.'.s’peen.se;;  The;  Offie:e;  ieiedeeeleel  a 
elise;e)ssie))i  eef  aelmi.ssieens  as  prieer  ae  t  in 
the  exaeiueiatieeei  geeielelines  sienply  tee 
inelie;ate  that  the;  Offie:e;  ele)e;s  eieet  vie;w 
the  AlA  as  e;hanging  the;  statees  epiee  with 
re;.spe;e:t  to  the  eese  of  aelmi.ssioeis  as  pi  ieer 


aet.  The  Offie:e;'s  peesitieen  eeei  the;  use;  eef 
ieelmissieeeis  as  jerieer  ae  t  is  eli.se;e)sse;el  at 
MPEP  (?2120. 

(A)innwnt  21:  Oeu;  e;e)mene;)it 
epeeestieeeieel  heew  the;  tieeie;  eef  elay  eef  ee  sale; 
iei  a  feeieign  je))'lselie;tie)ei  weeeelel  be; 
ele;te;rmieie;ei  leer  jeeerpeesees  eef  piieer  art. 

Ih;si)()ns(::  As  with  eairient  ])riie:tie:e; 
emeler  pi'e-AlA  35  U.,S.(;.  102,  the;  Offie:e; 
deies  not  tiike  time;  e)f  elay  inte) 
ceinsieleiation  in  nuiking  eletermimitieins 
of  iu:tivitie;s  or  eloe:mne;nts  tluit 
eaenstitiite  jerieer  :nt  emeler  AIA  35  U.S.Ci. 
l()2(a)(l). 

(Comment  22:  One;  e;e)mme;nl 
snppoite;el  the;  Offie:e;’s  interpieteition  of 
the;  e;viete;ne:e  ne;e;ele;el  to  establish 
i'e;liane;e;  on  the;  AIA  35  U.S.C. 
102(t))(l)(A)  anel  102(t))(2)(A)  jeiovisieins 
relating  to  sheewing  that  the;  subje;e:t 
matte;r  of  a  elise;losure;  was  obtaineel 
elire;e;tly  or  inelireelly  from  an  inventeir 
e)r  a  joint  inventeir. 

/ie^.s'peue.se;  The;  Office;  has  aeleijiteei  37 
CER  1.130(a)  as  ei  me;e:hanism  feir  an 
a])plie:ant  to  submit  infeiiination  to 
e;stciblish  the  fae:ts  anel  e;viele;ne:e;  when 
ne;e:e;ssai'v  tee  I'ely  u])e)n  the;  e;xe;e;])tie)n 
jirovisions  in  AIA  35  U.S.C.  102(b)(1)(A) 
e)r  102(b)(2)(A).  The;  showing  sheeiilel 
pi'oviele  fae;ts,  not  e:oiu:lusie)ns.  to  show 
that  tlu;  eliscleisui'e;,  although  not  nuiele; 
eliie;e:tlv  by  the;  inventor  or  jeiint 
inventoi',  eiiiginateel  with  the;  inve;nte)r  eir 
joint  inventeer. 

(Jonniu^ni  2.7;  One;  e;omment  sugge;.ste;el 
that  wheai  thei'e;  aie;  any  eli.se:i'e;pane:ie;s  in 
inve;ntoi’.shi])  on  an  aj)])lie;atie)n  as 
e:e)mpai'e;el  te)  authe)rshii)  e)f  :i  ])rie)r  art 
])iiblie:ation  tluit  is  potentially  exe:e;pte;el 
as  prior  <nt  muler  AIA  35  U.,S.(k 
102(b)(1)(A),  an  aj)])lie:ant  shoiilel  be; 
ii;epiiie;el  te)  pi’esent  a  showing  that  the; 
publication  is  ne)t  available  as  jeiieer  art 
e;ven  when  it  is  a])])ai'e;nt  that  the;  prior 
art  eiisclosure  is  a  gi'ae:e  j)eiie)ei 
ili.se;losme;  fiom  an  inventor.  Se;ve;ral 
e:omments  iiulie:ate;el  that  a  grae:e  perieeel 
])ut)licatie)n  shoiilel  be;  tre;ate;el  emeler  the 
e;xce])tion  in  AIA  35  U.S.C.  102(b)(1)(A) 
wlu;n  theie;  is  einv  eiverlap  be;twe;e;n 
iiuthoi'ship  anel  inventorship. 

/{e-.s7um.se- AIA  35  U.S.C.  102(t))(l)(A) 
])i’e)viele;.s  that  a  grae:e  peeiioel  elisedeesiire 
“shall  ne)t  be;  ])rie)r  art”  te)  a  e;laime;el 
invention  if  "the  elise:le)sen'e;  was  maele; 
by  the  invente)r  or  a  joint  inve;nte)r  eer  by 
aneether  wlu)  e)bt;iine;el  the;  .subje;e;t  matte;r 
ilise:le)se;il  elii’e;e:tly  eer  inelireelly  fieein  the; 
inve;nte)r  or  a  joint  inventeer. ”  \Vhen  the; 
Offie:e;  e:im  re;aefily  ase;e;i'tain  by 
e;xinnination  eef  inventeeiship  anel 
anthoi'ship  that  a  e;e;i'tain  elisedosme;  falls 
emeler  AIA  35  U.S.C.  102(b)(1)(A),  the 
Offie:e;  will  ne)t  apply  .siie;h  a  eloeaiment 
in  a  prior  aet  rejexlion.  Alte;rnative;ly, 
when  there;  ciie  aelelitieenal  nameel 
inelivieluals  ein  a  jei  ieir  art  lenblication  as 
e:e)m])aie;el  to  the;  inventors  named  een  a 
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paltait  application,  it  is  incumlKMit  ii])on 
the  api)licant  to  ])ro\'i(lo  a  .satisfactory 
showing  that  llu;  additional  named 
authors  did  not  contribute  to  the 
claimed  suhjcict  matter.-' 

Con\n\vnt  2-1;  One  comment  recpuisted 
clarification  on  what  conslitutcis  an 
“nne()uivocaI”  statement  from  the 
inventor  or  a  joint  inventor  that  lui/she 
invented  the  subjcut  matter  of  a 
])nhlication  such  that  the  |)nhlication  is 
not  prior  art  in  ac:cordance  with  AIA  3.'j 
IJ.S.O.  1()2(1))(1  )(A).  and  rcKpuj.sted 
clarific:ation  on  what  constitntcis  a 
“reasonable  explanation”  to  ex])lain  the 
prci.sence  of  additional  authors  on  the 
publication.  Another  comment 
suggested  that  the  examination 
guidelines  should  dcTine  as  preci.selv  as 
l)os.sil)le  what  is  needcid  to  establish  that 
a  disclosure  originated  with  an  inventor, 
and  questioned  the  intent  of  the 
statement  in  the  examination  guidelines 
that  an  une(]uivocal  a.ssertion  may  he 
accepted  in  the  absence  of  evidence  to 
the  contrary.  The  comment  also 
suggested  that  the  examination 
guidelines  should  make;  clciar  whether 
or  not  evidence  that  a  disclosure 
originated  from  the  inventor  will  he 
rejected  if  it  is  not  initially  |)resented. 
Several  comments  rcupiested  examples 
of  acce|)lahle  affidavits  or  d(!clarations 
under  37  GFR  1.130. 

nHsi)()nsH:  'file  evidence  reciuircxl  to 
show  that  a  di.sclosnre  originated  with 
the  inventor  or  a  joint  inventor  (e.g., 
whcither  an  “nne(iuivot:ar’  .statement 
from  the  inventor  or  a  joint  inventor  is 
sufficient,  or  an  explanation  is  a 
rcxcsonahle  explanation  of  the  ])re.sence 
of  additional  authors  on  the  publication) 
is  neccis.sarily  a  case-hy-case 
determination.  Given  the  fact-s])ecific 
nature  of  affidavits  and  dec.larations,  the 
Office  cannot  provide  a  “template”  of 
an  acceptable  affidavit  or  declaration 
under  37  CFR  1.130.  However,  the  case 
law  on  ])re-AlA  3.1  U.S.C.  102(a)  and  (e) 
contains  examples  of  affidavits  or 
declarations  that  were  found  acce])tahle 
to  show  that  a  disclosure  originated 
with  the  inventor.-^  There  is  no 
reepunanent  that  such  evidence  h(; 
])resent  on  filing,  although  early 
pre.sentation  will  streamline 
])ro.secution. 

(Aymiucnt  2.5;  One  comment  stated 
that  to  address  situations  where  there 
are  overla])j)ing  inventors  between  an 
application  under  examination  and  a 
j)rior  art  reference  under  AIA  3.1  II.S.G. 
102(a)(2),  a  declaration  to  attribute 
certain  inventive  activities  from  the 
prior  art  to  the  named  inventors  should 
he  a  viable  mechanism  to  overcome  a 
rejection  on  this  basis. 

nospons(^:  Under  ])re-AIA  31  IJ.S.fi. 
102,  attribution  of  inventive  activities  to 


discpialify  prior  art  references  was 
])ermitted  ])ursnant  to  37  CFR  1.132,  as 
discu.ssed  in  MRFR  §(?  71().10  and 
2131.01.  'I'he  Office  is  promulgating  a 
new  37  CFR  1.130  to  i)rovide  for  the 
distpialification  of  a  clisclosun;  as  j)rior 
art  on  the  basis  of  attribution  (37  CFR 

I. 130(a))  or  a  prior  public  di.sclosnre  of 
the  inventor’s  or  a  joint  inventor’s  own 
work  (37  Ch’R  1.130(1)))  under  AIA  31 

II. ,S.C.  102(h).  An  ap])licant  may 
establish  attribution  of  a  cited  prior  art 
reference  to  the  inventor  or  joint 
inventor  via  an  affidavit  or  declaration 
under  37  CFR  1.130(a). 

26:  One  comment 

(jiiestioned  whether  a  publication  of  a 
foreign  patent  application  during  the 
year  preceding  the  filing  of  a  patent 
apj)lication  could  (pialify  as  AIA  31 
U.S.C.  102(a)(1)  prior  art  that  is 
potentially  excepted  under  AIA  31 
IJ..S.C.  102(h)(1)(A)  if  it  is  “a  disclosure 
Iduring  the  grace  period]  by  another 
who  ol)tained  the  subject  matter  directlv 
or  indirectly  from  the  inventor  or  joint 
inventor.” 

liasponsc:  An  applicant  may  establish 
that  the  foreign  patent  ap|)lication 
publication  was  by  another  who 
obtained  subject  matter  disclosed  in  the 
foreign  patent  apj)lication  ])nl)lication 
direclly  or  indirectly  from  the  inventor 
or  joint  inventor  via  an  affidavit  or 
dec;larati{)n  under  37  CFR  1.130(a). 

Comment  27:  One  comment 
(piestioned  whether  an  assignee,  to 
whom  the  inventors  are  obligated  to 
a.ssign  their  rights,  who  was  .selling  a 
product  within  the  .scope  of  the 
inventor’s  claims  during  the  grace 
j)eriod,  would  he  able  to  rely  on  the  AIA 
31  U.S.C.  102(h)(1)(A)  provisions  that 
the  “di.scdosnre  was  made  by  another 
who  obtained  the  subject  matter  directly 
or  indirectly  from  the  inventor  or  joint 
inventor.” 

Response:  A  sale  by  an  assignee,  to 
whom  the  inventors  are  obligated  to 
a.ssign  their  rights,  may  (pialifv  as  a  sale 
“by  another  who  obtained  the  subject 
matter  disclo.sed  directly  or  indirectly 
from  the  inventor  or  a  joint  inventor” 
within  the  meaning  of  AIA  31  U.S.C. 
102(h)(1)(A). 

(mmment  26:  One  comment  indicated 
that  the  Office’s  guidelines  regarding  the 
reliance  on  the  AIA  31  U.S.C. 
l()2(h)(l )(A)  or  l()2(t))(2)(A)  exception 
ap])ear  to  ap])ly  to  any  inventor  or 
inventor-originated  disclosure  which  is 
prior  art  under  AIA  31  U.S.C.  102(a)(1) 
or  102(a)(2)  regardle.ss  of  the 
relationshi])  of  the  disclo.sed  subject 
matter  and  the  claimed  invention. 

Response:  Strictly  s])eaking,  neither 
AIA  31  U.S.C.  102(h)(1)(A)  nor 
102(h)(2)(A)  reciuires  a  relationship 
hetwcHiii  “the  subject  matter  discloscul” 


and  the  claimed  invention.  As  a 
])ractical  matter,  however,  if  the  suhjcict 
mattcM’  di.sclosed  (e.g.,  contained  in  a 
publication  that  would  (pialify  as  prior 
art  under  31  U.S.C.  102(a))  is  not 
relevant  to  the  claimed  invention,  there 
will  he  no  occasion  to  impure  into 
whether  the  disclosure;  could  he 
discjualified  as  prior  art  under  31  U.S.C. 
102(h)(1)(A)  or  102(1))(2)(A). 

(Comment  29:  One  conmuait 
interpreted  the  provisions  of  AIA  31 
U..S.C.  102(h)(2)(A)  as  recpiiring  not  onlv 
that  the  snl)j(;ct  matter  disclo.sed  he 
“ohtain(;d  dir(;ctly  or  indir(;ctly  from  the 
inventor  or  a  joint  inv(;ntor,”  hut  also 
that  the;  disclosure  u|)on  which  the 
rejection  is  based  in  the  ap])lic.ation 
under  examination  he  owned  by  the 
same  entity. 

Resi)onse:'T\us  interpretation  appears 
to  combine  the  jjrovision  of  AIA  31 
U.S.C.  102(h)(2)(A)  with  the  common 
ownershi])  disqualification  provision  of 
AIA  31  U.S.C.  102(I))(2)(C).  Each  of 
.suh|)aragraph  (A)  and  subparagraph  (C) 
of  AIA  31  U.S.C.  102(h)(2)  stands  alone 
and  forms  an  independent  basis  for 
discpialifying  references  that  otherwise 
cpialifv  as  prior  art  under  31  U.S.C. 
102(aj(2). 

(Comment  60:  A  numher  of  comments, 
including  comm(;nts  from  a  numher  of 
univ(;rsities  and  university  grou|)s. 
op])osed  the  Office’s  inter])retation  of 
the  suhjiaragraph  (H)  provision  of  AIA 
31  U.S.C.  102(h)(1)  or  102(h)(2)  (the 
subparagraph  (H)  provision),  r(;(puring 
that  the  sul)j(;ct  matter  previonslv 
publicly  disclo.sed  by  the  inv(;ntor  he 
identical  to  the  suhj(;ct  matter  of  the 
disclosure  to  he  di.s{pialifi(;d  under  the 
subparagraph  (B)  provision  (identical 
subject  matt(;r  aj)j)roach).  The  comments 
o])])osing  the  Office’s  interpr(;tation  of 
the  suh])aragraph  (B)  provision  .stated 
that:  (1)  The;  Office’s  identical  subject 
matter  a])proach  is  not  su])ported  by  a 
r(;a.sonahIe  reading  of  the  statute  and  is 
contrary  to  the  intent  of  the  AIA;  (2)  the 
Office’s  identical  subject  matter 
approach  violates  the  superfluity  canon 
of  statutory  construction  as  it  would 
render  the  provision  worthless;  (3)  the 
Office’s  identical  subject  matter 
aj)proach  is  disadvantageous  to 
inventors  who  must  se(;k  venture; 
ca])ital.  and  to  academics  who  must 
])uhli.sh  their  results;  (4)  the  Office’s 
identical  subject  matter  ap|)roach  is 
uuworkahle  due  to  the  ease  with  which 
the  Internet  can  he;  frandulentlv  u.sed  to 
j)uhlish  trivial  variations  of  an 
inventor’s  disclosed  work,  thereby 
de])riving  him  or  her  of  pat(;nt 
protection;  and  (1)  the  (Iffice’s  identical 
subject  matter  apjjroach  is  unworkable 
Imcause  even  those  acting  in  good  faith, 
such  as  by  publishing  an  editorial 
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comiiuMiting  on  a  disclosed  invinition. 
may  create  prior  art  wliich  woidd 
(lejjrive  an  inventor  oi  a  patent  on  his 
or  lier  invention.  Several  comments 
suggested  that  the  Office's  interpretation 
of  the  subparagraph  (13)  provision  is  an 
unwarranted  extrapolation  of  the  statute 
that  constitutes  substantive  rulemaking, 
fails  to  maintain  tin;  Ixulrock  of 
separation  of  powers,  is  contrary  to  the 
intent  and  fnnction  of  the  grace  period, 
and  exceeds  the  intended  .scopt;  for 
interpr(;tive  rnhis. 

The  Office  of  Advocacy  of  the  Small 
Business  Administration  (SBA- 
Advocacy)  also  indicated  that  it  has 
heard  from  many  jiatimt  stakeholders 
(within  the  university-based  and  non¬ 
profit  research  commnnity.  as  well  as 
the  startup  inventor  commnnity)  that 
they  have  concerns  with  the  Office's 
interpriitation  of  the  subparagraph  (13) 
])rovision  (discn.ssed  previonslv)  and 
suggested  there  are  alternative  legal 
interpretations  of  the  subparagraph  (13) 
provision  that  would  addni.ss  these 
concerns.  SBA-Advocacy  encouraged 
the  Office  to  examine  the  merits  of 
alternative  interpretations  of  the 
subparagraph  (13)  provision. 

Several  comments,  by  contrast, 
siiggestixl  that  the  jiropo.sal  to  recpiire 
iilentitv  of  di.sclosure  in  order  for  an 
inventor  to  invoke  the  snh|)aragraph  (13) 
])rovision  is  approjiriate  and  entirely 
consistent  with  the  intent  of  the  AlA. 
According  to  these  comments,  the  intent 
of  the  AlA  was  to  jirovide  a  grace  period 
with  regard  to  inventor-originated 
di.sclosures,  hut  not  with  regard  to 
independentlv  created  tliird-partv 
disclosures  (except  in  the  unlikely  event 
of  identity  t)f  di.sclosure).  The  comments 
.stated  that  to  provide  a  grace  jieriod  for 
non-identical  subject  matter  would 
thwart  the  intent  to  create  a  first 
inventor  to  file  .system,  as  well  as  the 
intent  to  provide  a  system  that  moves 
toward  harmonizing  II.S.  patent  law 
with  the  laws  of  other  countries.  Several 
comments  suggested  that  the  simjdicity 
of  the  Office's  inteipretation  of  the 
subparagraph  (B)  provision,  i.e.,  not 
permitting  variations  between  the 
shielding  di.sclosure  and  the  cited  jirior 
art  di.sclosure  in  order  for  the  exception 
to  a|)ply.  was  approjiriate  and  would 
reduce  litigation  costs. 

/fe.s/jon.se:  As  di.scus.sed  previonslv, 
the  starting  point  for  con.struc;tion  of  a 
.statute  is  the  language  of  the  statute 
itself-  *  Snh])aragraph  (13)  of  each  of  AlA 
.'I.*)  D.S.C.  l()2(h)(l)  and  l()2(h)(2) 
provides  that  certain  disclosures  shall 
not  he  jirior  art  if  “the  subject  matter 
disclosed  had,  before  such  di.sclosure 
|or  hiifore  such  subject  matter  was 
effectively  filed  under  l()2(a)(2)l,  been 
]nihlicly  disclosed  by  the  inventor  or  a 


joint  Inventor  or  anothiir  who  obtained 
the  subject  matter  di.sclosed  direct iv  or 
indirectly  from  the  inventor  or  a  joint 
inventor.”  Suh])aragra|)h  (13)  of  each  of 
AlA  :3.'3  IJ.S.C.  l()2(h)(l)  and  l()2(h)(2) 
uses  a  single  instaiux:  of  the  ])hrase  “the 
subject  matter"  to  describe  both  the 
content  of  the  |)rior  art  disclosure  and 
the  content  of  the  inventor's  prm'ioiis 
])nhlic  disclosure.  If  “the  subject 
matter”  disclo.sed  in  the  prior  art  varies 
from  “the  .suhj(u:t  matter”  that  had  heiai 
previously  publicly  disclo.sed  by  the 
inventor  ora  joint  inventor  (or  another 
who  obtained  the  subject  matter 
disclo.sed  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor),  there  are 
two  discrete  subject  matters.  The  single 
instance  of  the  phrase  “the  subject 
matter”  in  subparagrajih  (13)  of  each  of 
AlA  :3.'5  U.S.C.  l()2(b)(l)  and  l()2(b)(2) 
cannot  reasonably  be  read  as 
concurrently  describing  two  discrete 
subject  matters.  Therefore,  the  single 
instance  of  the  ])hrase  “the  subject 
matter”  in  subparagraph  (13)  of  each  of 
AlA  lir-,  U.S.C.  1()2(b)(l)  and  1()2(b)(2) 
cannot  reasonably  be  interpreted  as 
including  variations  within  its  ambit. 

Next,  other  |)rovi.sion.s  in  title  If.*)  (pre- 
AlA  and  as  amemhul  bv  the  AlA),  help 
to  inform  the  meaning  of  the  jihrase 
“the  subject  matter”  in  subparagraph  (13) 
as  like  words  in  the  same  statute  are 
])resinned  to  carry  the  .same  meaning.-* 
AlA  [t.*)  U.S.fk  lot)  defines  inventor  and 
joint  inventor  or  i.oinventor  with  respec:t 
to  the  individual  or  individuals  “who 
invented  or  discovered  tin;  subject 
matter  of  the  invention.”  and  defines 
“claimed  invention”  as  “the  subject 
matter  defined  by  a  claim  in  a  patent  or 
an  a])i)lication  for  a  patent.”-'’  :3.*j  U.S.C. 
112(b)  ])rovide.s  that  “|t|he  sjjecification 
shall  conclude  with  one  or  more  claims 
particularly  ]K)inting  out  and  distinctly 
claiming  the  subject  matter  which  the 
inventor  or  a  joint  inventor  regards  as 
the  invention.”  -'*  The  phrase  “the 
subject  matter”  has  never  beim  read  to 
permit  the  inclusion  of  variations 
within  its  ambit  in  the.se  |)rovi.sions,  or 
in  any  other  jirovision  in  title  If.*).  In 
addition.  pre-AlA  title  ll.*)  and  the  AlA 
contain  a  modifier  such  as 
“substantially”  where  variation  between 
subject  matter  is  contemplated  (e.g.,  pre- 
AlA  II.*!  U.S.C.  Ul.^llbKll.^^  AlA  :3.'5 
U.S.C.  Ul.'Ka),^*'  'A5  U.S.C.  l.')4(d)(2).^’' 
and  3.')  U.S.(k  2.'j2  ’").  The  absence  of  the 
“substantially”  modifier  or  similar 
terminologv  in  .sub])aragrai)h  (13)  of  each 
of  AlA  .'f.*)  U.S.C.  l()2(b)(l)  and  l()2(b)(2) 
further  supports  the  conclusion  that  this 
])rovi.sion  does  not  contemplate 
variation  in  subject  matter. 

Additionally,  the  Office’s 
inter])retation  of  this  j)rovi.sion  is 
consistent  with  the  canon  of  statntorv 


construction  reipiiring  effect  to  be  given 
to  every  clause  and  every  word  of  a 
statute  where  ])os.sible.  * '  The  Office's 
interiiretation  of  the  subparagraph 
provision  (13)  gives  effect  to  each  clause 
and  each  word  in  the  subjiaragraph  (13) 
provision.  To  reach  the  alternative 
interpretations  jiroffered  by  the 
comments,  the  Office  would  need  to 
ignore  or  re-write  the  words  of  the 
.sub])aragraph  (13)  provision. 

Specifically,  the  Office  would  be 
re(|uired  to  re-draft  the  subjiaragraph  (13) 
])rovision  to  provide  that  a  di.sclosure 
shall  not  bi;  jirior  art  if  “snbstantiallv 
the  same  subject  matter  disclosed  had, 
before  such  disclosure,  or  before  such 
subject  matter  was  effectively  filed,  been 
publicly  disclosed  by  the  inventor  or  a 
joint  inventor  or  another  who  obtained 
the  subject  matter  disclosed  directly  or 
indirectly  from  the  inventor  or  a  joint 
inventor”  to  embrace  variations  of  the 
subject  matter,  and  would  be  reipiired  to 
re-draft  the  subiiaragraph  (B)  provision 
to  provide  that  a  disclosure  shall  not  lx; 
prior  art  if,  “the  claimed  invention  had, 
before  such  disclosure,  or  before  such 
subject  matter  was  effectively  filed,  been 
publicly  disclo.sed  by  the  inventor  or  a 
joint  inventor  or  another  who  obtained 
the  subject  matter  disclo.sed  directly  or 
indirectly  from  the  inventor  or  a  joint 
inviMitor,”  to  embrace  “any  disclosure” 
or  any  subject  matter  disclo.sed  after  a 
disclosure  of  the  claimed  invention.  The 
Office,  however,  has  no  anthoritv  to 
enforce  concejits  that  simply  do  not 
sipian!  with  the  express  language  of 
subparagraph  (B)  of  each  of  If.*!  U.S.C',. 
l()2(b)(l)  and  1  ()2(b)(2).-'- 
Fnrther.  the  legislative  history  of 
.sub])aragra])h  (13)  of  AI,'\  35  Ik.S.Ck 
l()2(b)(l)  and  l()2(b)(2)  is  inconclusive 
with  resiiect  to  what  is  embraced  by  the 
phra.se  “the  subject  matter.”  C^ommittee 
Report  112-98  indicates  that  35  U.S.C',. 
102(1))  “jireserves  the  grace  period, 
ensuring  that  during  the  year  jirior  to 
filing,  an  invention  will  not  be  rendered 
un])atentable  based  on  any  of  the 
inventor's  own  disclosures,  or  aiiv 
disclosure  made  by  any  ])arty  after  the 
inventor  has  disclosed  his  invention  to 
the  iiublic.”  •’■*  The  legislative  history  of 
.subparagra])h  (15)  of  AlA  35  U.S.U. 
l()2(b)(l)  and  102(b)(2)  does  not 
definitively  specify  whether  “any 
disclosure”  means  “any  disclosure”  of 
the  same  subject  matter,  “any 
disclosure”  of  the  same  or  substantially 
the  same  subject  matter,  “any 
disclosure”  of  the  subject  matter  of  the 
claimed  invention,  or  “any  disclosure” 
of  any  subject  matter. •*•* 

The  Office  has  considered  the 
alternative  inter])retation.s  of  the 
subparagraph  (13)  provision  submitted  in 
the  public  comment.  The  Office  has 
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c;lariii(Hl,  in  response  to  tlie  public  and 
.SIIA-Advocacy  comment,  that:  (1)  'I'hen! 
is  no  re(iiiir(!ment  that  the  mode  of 
disclosure  hy  an  inventor  or  joint 
invmilor  In;  the  same  as  the  mode  of 
disclosure  of  an  intca  vening  disclosure 
(e.g.,  inventor  discloses  his  invention  at 
a  track;  show  and  the  int(;rvening 
disclosure  is  in  a  ])eer-r(;vic;wed 
journal);  (2)  then;  is  no  r(;(iuin;ment  that 
the  disclosure  hy  the;  inventor  or  a  joint 
invcaitor  he;  a  verbatim  or  //J.s/.s.s/m/s 
varhis  disclosure  of  an  int(;rv(;ning 
disclosure  in  order  for  the  (;xception 
based  on  a  previous  i)uhlic  disclosure  of 
subject  mattc;r  by  the  inventor  or  a  joint 
inventor  to  ap])ly:  and  (3)  the  exc(;])tion 
a])])lies  to  sul)ject  matter  of  the 
intervcaiing  disclosure  that  is  sim])ly  a 
more  general  description  of  the  subject 
matter  pr(;viously  ])uhlicly  disclosed  hy 
the  inventor  or  a  joint  inventor.  The 
more  expansive  alternative 
interpretations  of  the  suh|)aragraph  (B) 
provision,  however,  are  not  su])])orted 
l)y  the  language  of  the  suh})aragraph  (13) 
jjrovision  for  the  reascais  stat(;d  in  the 
r(;sponses  to  this  c;omnu;nt  and  the; 
comments  that  follow. 

(loiuiuani  .71 :  One  comnu;nt  indicat(;d 
a  ne(;d  fca'  clarification  on  what 
constitutes  an  insubstantial  or  trivial 
difference  (and  what  constitut(;s  “same 
subject  matt(;r”)  and  suggested  that  mere 
wording  changes  should  not  he; 
intc;rpn;ted  too  .strictly.  Sevc;ral 
comments  suggested  that  slight 
variations  or  diff(;r(;nc(;s  in  wording 
should  he  ])ermitted  when  relying  on 
the  suhparagrajdi  (13)  ])rovision  of  AlA 
3.'’)  ll.S.C.  1()2(h)(l)  and  l()2(h)(2). 
Another  comment  similarly  sugg(;sted 
that  the  suh])aragraj)h  (13)  provision 
.should,  to  the  extent  the  suhj(;ct  matter 
in  the  reference  is  within  the  scope  of 
the  inventor's  jjuhlic  disclosure;,  shield 
the  inventor  from  citation  of  the 
intervening  prior  art. 

Iies})onsH:  'Fhe  Office  understands 
that  not  all  inventors  refer  to  the  same 
inventive  concepts  using  the  exact  .same 
language.  The  Office  is  clarifying  in 
these  examination  guid(;line,s  that  the 
.suh])aragraph  (B)  provisions  of  AlA  3.'; 
IJ.S.G.  l()2(h)(l)  and  102(h)(2)  (k)  not 
r(;(]uire  that  the  mode  of  disclosure  hv 
an  inventor  or  joint  inventor  (e.g.. 
puhlicatii)!!,  public  u.se,  .sale  activity)  hi; 
the  same  as  the  mode  of  di.sclosure  of 
the  intervening  disclosure,  and  akso 
does  not  reiiuire  that  the  disclosure  hv 
the  inventor  or  a  joint  inventor  he  a 
verbatim  or  ipsissiinis  verbis  di.sclosure 
of  the  intervening  di.sclosure.  In 
addition,  the  Office  is  also  clarifying 
that  if  subject  matter  of  the  intervening 
di.sclosure  is  simply  a  more  general 
descri]jtion  of  the  subject  matter 
previously  ])uhlicly  disclosed  hy  the 


inventor  or  a  joint  inventor,  the 
exception  in  AlA  3.'j  IJ.S.C.  l()2(h)(1  )(B) 
a])pli(;.s  to  such  subject  matter  of  the 
intervening  disclosure. 

Coiunwnt  32:  .Si;veral  commeuts 
suggested  using  api)roach(;s  to  thi; 
suhi)aragraph  (B)  provisions  of  AlA  3.') 
lI..S.t’,.  1()2(h)(l)  and  l()2(h)(2)  akin  to 
that  of  37  CFK  1.131,  in  that  an 
intervening  di.sclosuri;  would  he 
disiiualified  as  ])rior  art  if  the  inventor’s 
prior  disclosure  disclo.si;d  either  the 
entire  invention  as  claimed,  or  as  much 
of  the  invention  as  was  di.sclo.sed  in  the 
intervening  di.sclosure.  .Several 
comments  .sugge.st(;d  that  the 
.suh])aragraph  (13)  provisions  should 
apply  if  the  inventor’s  disclosure 
discloses  at  least  as  much  of  the  claimed 
invention  as  is  disclosed  in  the 
intervening  di.sclosure.  Another 
comment  suggested  that  an  acceptable 
standard  for  determining  whether 
claimed  subject  matter  was  described 
for  the  ])ur]jose  of  the  subparagraph  (13) 
provisions  is  whether  one  of  ordinary 
skill  in  the  art  would  have  considered 
the  claimed  suhjiict  matter  to  have  been 
de.scrihed  in  the  disclosure. 

Iies})onsa:  Vn'.-A\/\  3.')  IJ..S.(;.  l()2(a) 
jjrovided  that  a  person  was  not  entitled 
to  a  patent  if  “the  invention  was  known 
or  u.sed  hy  others  in  this  country,  or 
patented  or  descrih(;d  in  a  i)rinted 
])uhlication  in  this  or  a  foreign  country, 
before  the  inveiilion  I  hereof  bv  the 
opplieant  for  potent”  (em|)ha,sis  added). 
Thus,  und(;r  ])re-AlA  3.'i  U..S.(;.  l()2(a). 
an  a])])licant  could  disqualify  (or 
antedate)  a  grace  period  di.sclosure  hv 
showing  that  the  disclosure  was  tin; 
inventor’s  own  work  or  that  the 
disclosure  was  after  the  apjjlicant’s  date 
of  invention.  AlA  3.')  l]..S.(k  l()2(h) 
retains  the  pre-AlA  principle  that  an 
a])plicant  may  disijualifv  a  grace  period 
disclosure  hy  showing  that  the 
disclosure  was  the  inventor’s  or  a  joint 
inventor’s  own  work  (AlA  3.'j  U.S.C. 
l()2(h)(l)(A)),  hut  does  not  retain  the 
princii)le  that  an  inventor  may  antedate 
a  grace  period  di.sclosure  hy  showing 
that  the  di.sclosnre  was  after  the 
applicant’s  date  of  invention.  .Since  the 
AlA  does  not  retain  the  principle  of  ])re- 
AlA  3.'j  IJ..S.(;.  l()2(a)  that  a  grace  jieriod 
di.sclosuri;  that  does  not  re|)re.sent  the 
inventor’s  own  work  mav  he  antedated 
hy  showing  prior  invention  hy  the 
inventor,  the  })re-AlA  3.')  l]..S.(k  l()2(a) 
c.a.se  law  and  conce|)ts  pertaining  to  the 
antedating  of  a  grace  period  disclosure 
that  does  not  represent  the  inventor’s 
own  work  hy  showing  ])rior  invention 
hy  the  inventor  is  not  instructive  with 
respect  to  the  applicability  of  the 
subparagraph  (13)  ])rovi.sions  of  AlA  3.'5 
Ik.S.C;.  l()2(h)(l)  and  l()2(h)(2).  Instead, 
under  the  suhjiaragraph  (13)  ])rovisions 


of  AlA  3.5  U.S.C.  l()2(h)(l)  and  l()2(h)(2), 
the  question  is  whether  the  .subject 
matter  di.sclosed  had.  before  such 
disc.losure  was  made  or  before  such 
subject  matter  was  effectivelv  filed,  been 
publicly  di.sclo.sed  hy  the  inventor  or  a 
joint  inventor  or  another  who  obtained 
the  subject  matter  di.sclosed  directly  or 
indirectly  from  the  inventor  or  a  joint 
inventor.  *■’> 

The  suh])aragra])h  (13)  ])rovisions  do 
not  i)rovide  for  an  analvsis  of  what 
subject  matter  is  claimed  in  order  to 
determine  when  the  suhj)aragraph  (13) 
provisions  apply.  An  intervening  grace 
period  disclosure  would  he  di,sc|ualified 
under  the  .suhparagraj)h  (15)  provisions  if 
the  inventor’s  ])rior  public  di.sclo.sure 
disclosed  as  much  of  the  subject  matter 
of  the  invention  as  was  disclosed  in  the 
intervening  di.sclo.sure.  This,  however, 
is  a  comparison  of  the  subject  matter  of 
the  inventor’s  prior  public  disclosure 
and  the  subject  matter  of  the  intervening 
di.sclosure  as  ])rovided  for  in  the 
subparagraph  (B)  provisions,  and  is  not 
a  comj)arison  of  the  subject  matter  of 
inventor’s  prior  public  di.sclo.sure  with 
the  claimed  invention.  Additionallv. 
any  subject  matter  disclosed  hv  the 
intervening  disclosure  not  akso 
di.sclosed  in  the  inventor’s  prior  puhlic 
disclosure  would  not  he  disqualified 
under  the  suhparagra])h  (13)  provisions. 

(Jonunent  .7.7;  One  comment  stated 
that  the  identical  di.sclo.sure  a])])roach  to 
the  suhparagra|)h  (13)  ])rovisions  of  AlA 
35  l)..S.C.  l()2(h)(l)  and  l{)2(h)(2)  is  not 
consistent  with  treating  the  inventor’s 
disclosure  as  if  it  were  a  j)atent 
a])plicalion.  The  comment  .stated  that  a 
broad  disc.losure  can  siqiport  broad 
claims,  and  that  later  di.sclo.sure  of  a 
sj)ecies  within  the  claimed  genus  does 
not  defeat  ])atentahility  of  the  genus. 
Another  comment  suggested  that  the 
Office  treat  inventor  di.sclosures  like 
j)rovisional  apj)lication.s  under  the 
suhparagraj)h  (B)  provisions,  such  that 
any  claimed  feature  that  had  been 
di.sclo.sed  hy  the  inventor  is  insulated 
from  attack  hy  an  intervening 
disclosure. 

Hesponse:  The  subparagraph  (13) 
provisions  of  AlA  35  II..S.C.  102(h)(1) 
and  102(h)(2)  do  not  provide  for  an 
inventor’s  j)uhlic  disclosure  ja  ior  to 
filing  a  i)atent  application  to  he  treated 
as  if  if  were  the  filing  of  a  patent 
application. 

Connnent  34:  One  comment  suggested 
that  there  is  "asymmetrv"  between 
jjatent-defeating  derivation  i)roceedings 
under  AlA  35  l)..S.(k  135  and  the 
suh])aragraph  (13)  provisions  of  AlA  35 
II..S.C.  102(h)(1)  and  102(h)(2).  and 
indicated  that  the  Federal  courts  have 
.set  forth  rules  to  achieve  symmetry  in 
cases  addressing  ))re-AlA  35  lI..S.(k 
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l()2(g)  and  37  CFR  1.131  jjractice.  One 
eoniinont  suggested  that  the  term 
“subject  matter"  in  tlie  suljparagraph  (Jl) 
provisions  should  l)e  interpniteci  as  it  is 
when  deciding  to  in.stitutc;  an 
interlenmce  proceeding,  and  that  the 
phra.se  necul  not  recphre  identical 
disclosures  in  order  for  the  exception  to 
apply. 

Re.s/;o;j.se;  There  is  “asvmmetrv" 
lM!tween  patent  (hdeating  derivation 
proceedings  under  AlA  35  IJ.S.O.  135 
and  the  subparagraph  (H)  provisions  of 
AlA  35  IJ.S.(',.  1()2(1))(1)  and  l()2(h)(2) 
due  to  the  express  statutorv  language 
diflerences  hetwetm  the.se  provisions. 
AlA  35  ll.S.C.  135  applies  to  a  claim  to 
an  invention  that  is  the  “.same  or 
substantially  the  same"  as  a  claim  of  an 
earlier  ai)j)lication.  As  discussed 
previously,  the  subparagraph  (H) 
jMovisions  do  not  modify  “the  subject 
matter"  with  the  phrase  “suh.stantiallv 
the  same.”  (hven  this  statutorv  language 
diiference,  it  would  not  he  aj)j)roj)riat(! 
to  interpret  .suh])aragraph  (H)  of  AlA  35 
ll.S.C.  l()2(h)(l)  and  l()2(h)(2)  to  ])rovide 
.symmetry  with  AlA  35  U.S.C.  135. 

Comimmt  .'l.'j.OiK;  comment  recpiested 
clarification  regarding  what  constitutes 
a  public  disclosure  as  compared  to  a 
disclosure  within  the  meaning  of  the 
descrij)tion  ol  the  prior  art  exce|)tion 
under  AlA  35  U.S.C.  1()2(1))(1  )(13). 
Another  comment  indicated  that  it  is 
unclear  what  would  constitute  an  (iaiiier 
“jjuhlic  disclosure"  by  the  inventor  in 
order  to  rely  on  the  AlA  35  U.S.li. 
l()2(h)(l  )(H)  exception  to  shield  the 
ap|)licant  from  prior  art  that  is  available 
Ixddre  the  effective  filing  date  hut  after 
the  inventor's  own  i)uhlic  disclosure. 
The  comment  specifically  cpie.stioned  if 
a  public  oral  disclosure  would  he  such 
a  ijuhlic  di.sclosure. 

/ie.spozj.se:  In  order  for  an  inventor  to 
h(i  able  to  rely  on  an  earlier  disclosure 
under  AlA  35  U.S.C.  l()2(h)(l)(13) 
(including  an  earlier  oral  di.sclosun!). 
some  (jvidence  is  necessary  to  show  that 
the  subject  matt(!r  relied  ui)on  for  the 
rejection  had  been  jjreviouslv  j)uhliclv 
disclo.sed  by  the  inventor.  Whether  a 
“di.sclosure”  is  a  “])ul)lic  disclosure” 
such  that  it  constitutes  ])riorart  under 
AlA  35  U.S.(3.  l()2(a)(1)  is  a  case-hv-case 
analysis  which  is  governed  by  the  ca.se 
law  di.scussed  in  MFEF  S§212(>  through 
2128. 

Cloinmani  .'36‘;()ne  comment  suggested 
that  there  is  no  justification  for 
recpiiring  that  an  inventor’s  prior  public 
di.sclosure  to  another  he  (mahling  of 
anything. 

lUisponsa:  An  affidavit  or  detdaration 
under  37  (iFR  1.13()(a)  or  (h)  ikkkI  not 
demonstrate  that  the  disclosure  by  the 
inventor,  a  joint  inventor,  or  another 
who  obtained  the  subject  matter 


disclosed  directly  or  indirectlv  from  an 
inventor  or  a  joint  invcmtor  was  an 
“enabling”  disclosure  of  the  subject 
matt(!r  within  tlu;  meaning  of  35  U.,S.C. 
112(a).  The  (iiKJSlion  under  AlA  35 
U.S.C].  102(1))  is  whether:  (1)  The 
disclosure  in  (piestion  was  made  hv  the 
inventor  or  a  joint  inventor,  or  the 
subject  matter  disclosed  was  obtained 
directly  or  indirectly  from  the  inventor 
ora  joint  inventor  (37  UFR  1 .1 3l)(a)): 
or  (2)  the  subject  matter  di.sclosed  had. 
helore  such  disclosure  was  made  or 
before  such  subject  matter  was 
eflectively  filed,  been  puhliclv  disclosed 
by  the  inventor  or  a  joint  inventor  or 
another  who  obtained  the  subject  matter 
ilisclosed  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor  (37  (]FR 
1.1 30(1))). 

('oiiiniant  37;  One  comment  requested 
clarification  on  how  to  show 
communication  so  as  to  enable  one  of 
ordinary  skill  in  the  art  to  make  and  u.se 
the  invention  when  relying  on  the  grace 
period  inventor-originated  di.sclosure 
exce))tion  (AlA  35  U.S.U.  l()2(h)(l)(A)) 
to  di.s(iualify  j)i'iorai’t. 

Ht^sponse:  The  Office  has  revised  the 
guidance  on  the  grace  period  inventor- 
originated  di.sclosure  exception  to 
indicate  that  what  is  nupiired,  within 
one  year  prior  to  the  effective  filing 
date,  is  communication  of  the  subject 
matter  by  the  inventor  or  a  joint 
inventor  prior  to  its  di.sclosure  by  a  non¬ 
inventor.  The  level  of  communication  in 
the  inventor's  or  joint  inventoi’s 
disclosure  need  not  he  sufficient  to 
teach  one  of  ordinary  skill  how  to  niake 
and  use  so  as  to  complv  with  35  U.S.C]. 
112(a). 

Coninunil  '3li:  One  comment 
(piestioned  what  action  an  ap])licant 
could  take  when  the  ap))licant  suspects 
that  the  prior  ait  is  derived  from  the 
applicant’s  own  work,  hut  the  deriver 
has  not  submitted  an  application.  The 
comment  .stated  that  the  iidbrmation 
necessary  to  show  derivation  is  the  state 
of  mind  of  the  deriver,  and  that  the 
applicant  does  not  always  have  access 
to  the  information  to  sup])ort  a  .showing 
of  derivation. 

Rfisponsf^:  Unless  the  other  jiarty  (the 
susjiected  deriver)  has  submitted  his  or 
her  own  ap])lication.  the  issue  for  the 
applicant  is  disiiualifying  the  |)rior  art 
under  AlA  35  U.S.C].  l()2(h)  rather  than 
showing  derivation  under  AlA  35  U.S.C]. 
135.  If  the  prior  art  di.sclosure  was  made 
one  year  or  less  before  the  effective 
filing  date  ol  the  claimed  invention,  the 
ap))lic:ant  may  submit  an  affidavit  or 
declaration  under  37  C]FR  1.130  to  show 
that  the  di.sclosure  was  by  a  i)arty  who 
obtained  the  subject  matter  ilisclosed 
directly  or  indirectly  from  the  inventor 
or  a  joint  inventor  and  thus  di.squalify 


the  i)rior  art  under  35  U.S.C]. 

1()2(1))(1  )(A).  As  discussed  in  these 
examination  guidelines,  this  does  not 
re(|uire  a  showing  of  derivation  under 
AlA  35  U.S.C].  135. 

C.’ommcn/  .7.0:  One  comment  suggested 
that  prior  art  that  is  di.squalified  under 
AlA  35  U.S.C].  102(1))(2)((])  cannot  he 
properly  u.sed  to  show  the  state  of  the 
art  for  ])urpose.s  of.  e.g.,  a  lack  of 
enablement  rejection.  The  comment 
stated  that  the  Office’s  |)osition  is  in 
conflict  with  the  MPEF. 

Response:  MPEP  §2124  indicates  that 
documents  ])uhli.shed  after  the  effective 
filing  date  may  he  used  to  .show  factual 
evidence  regarding  the  factors  needed  to 
establish  that  undue  ex])erimentation 
would  have  been  needed  to  make  and 
use  the  invention.  A  document  under 
AlA  35  U.S.C].  102(a)(2)  hv  its  verv 
nature  meets  this  criteria,  i.e.,  it  is  a 
publication  after  the  critical  date  which 
can  he  u.sed  as  evidence  to  suj)])ort  a 
lack  of  enablement  rejection  by 
providing  facts  relevant  to  the  weighing 
ol  the  Wonds  factors  *“  to  .su])port  a  35 
U.S.C].  112(a)  lack  of  enablement 
rejection. 

Cjonnuent  -70;  One  comment  suggested 
that  the  AlA  35  U.S.C].  l()2(l))(2)(C]) 
provisions  ap|)ly  to  |)rior  art  that 
tiualifies  under  both  AlA  35  U.S.C]. 
l()2(a)(l)  and  l()2(a)(2)  because  there  is 
no  language  in  the  statute  which  savs 
that  the  AlA  35  U.S.C].  1()2(1))(2)((]) ' 
provision  “only”  a])])lies  to  prior  art 
under  AlA  35  ll.S.C].  l()2(a)(2)  art. 

Response:The.  introductory  language 
ol  AlA  35  U.S.C].  l()2(h)(2)  provides  that: 
“la|  di.sclosure  shall  not  he  prior  art  to 
a  claimed  invention  under  |A1A  35 
U.S.C].  l()2(a)(2)l  if  *  *  *  ."  Thus,  by  the 
terms  of  AlA  35  U.S.C].  1()2(1))(2),  the 
provisions  of  suhparagra])h.s  (A),  (B), 
and  (C])  of  35  U.S.C].  1()2(1))(2)  a])i)ly  onlv 
to  di.sclosures  under  AlA  35  U.S.C]. 
l()2(a)(2).  If  a  patent  or  ])uhlished 
api)lication  (jualifies  as  prior  art  under 
both  AIA  35  U.S.C].  l()2(a)(l )  and  AlA  35 
U.S.C].  102(a)(2),  the  di.squalification 
under  AlA  35  U.S.C].  l()2(h)(2)(C])  would 
remove  the  ])atent  or  published 
a])])lication  with  re.si)ect  to  the  ])atent  or 
published  application  (pialifying  under 
AlA  35  U.S.C].  102(a)(2).  Such  a  j)atent 
or  published  a])]jlii:ation  would  still 
(lualify  as  ])rior  art  under  AlA  35  U.S.C]. 
102(a)(1).  The  ])roposed  examination 
guidelines  indicated  that  AlA  35  U.S.C]. 
102(h)(2)  provides  an  exce])tion  onlv  for 
l)rior  art  under  AlA  35  U.S.C.  102(a)(2). 
The  jnopo.sed  examination  guidelines 
did  not  .slate  that  a  disclosure  must 
(pialify  as  prior  art  only  under  AlA  35 
U.S.C].  102(a)(2)  in  order  for  the  AIA  35 
U.S.C].  102(l))(2)  exception  to  :q)])ly. 

(Joinnieni  -/I;  One  comment  indicated 
that  the  description  oi Hazeliine  ''* 
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regarding  interjjretation  of  the  At  A  35 
D.S.C.  103  provisions  is  in  conflict  with 
the  statutory  language,  in  that  the  AlA 
shifted  tlie  teini)oral  focus  from  tlie 
invention  date  to  effective  filing  date. 

Hosponsa:  In  Hcr/.eltina,  the  l).S. 
SupreiiK!  Court  held  tliat  a  U.S.  patent 
that  (inalituHl  as  prior  art  only  under 
pre-AlA  35  U.S.C.  102(e)  may  In;  used 
in  comhination  with  other  ])rior  art  to 
show  that  a  claimed  invention  was 
obvious  under  pre-AIA  35  U.S.C.  103. 
notwithstanding  that  the  di.sclosure  of 
such  U.S.  patent  may  not  have  been 
known  or  available  to  the  public  on  the 
date  of  invention  or  the  effective  filing 
date  of  the  claimed  invention.-*"  The 
Office  agrees  that  the  temj)oral  focus  has 
shifted  from  the  invention  date  to 
effective  filing  date.  However,  the 
])rinci])le  in  Hazeltine  \hk\l  c:ertain  prior 
art  under  35  U.S.C.  102  that  may  not  he 
])uhlicly  available  on  the  critical  date 
(i.e.,  prior  art  under  pre-AIA  35  U.S.C. 
102(e)  or  prior  art  und(;r  AlA  35  U.S.C. 
102(a)(2))  is  also  applicable  under  AlA 
35  U.S.C.  103. 

(^oinnwnl  42:  A  comment  .stated  that 
35  U.S.C.  115,  whic:h  requires  an  oath  or 
declaration  by  the  inventor,  is  a  more 
a])propriate  .section  than  35  U.S.C.  101 
on  which  to  hast;  a  rejection  for  failure 
to  name  the  a])propriate  inventor. 
Another  comment  indicated  that  the 
case  law  on  35  U.S.C.  101  is  not 
straightforward  and  Inmce  might  not  he 
the  a])propriate  avenue  to  resolve 
disputes  regarding  the  pro])er  naming  of 
inventors. 

Bf^sponso:  In  addition  to  reciuiring  an 
inventor’s  oath  or  declaration  from  each 
inventor,  AIA  35  U.S.Ci.  115(a)  provides 
that;  “lain  application  for  patent  that  is 
filed  under  .section  111(a)  or  commences 
the  national  stage  under  section  371 
shall  include,  or  he  amended  to  include, 
the  name  of  the  inventor  for  any 
invention  claimed  in  the  ap])lication.'’ 
While  i)re-AIA  35  U.S.C.  115  has  not 
|)reviously  servcjd  as  a  statutory  basis  for 
rejecting  a  claim  for  failure  to  name  the 
]jro])er  inventorshij),  pre-AIA  35  U.S.C. 
115  did  not  require  that  an  a])])lication 
include,  or  he  amended  to  include,  the 
name  of  the  inventor  for  any  invention 
claimed  in  the  application,  'fl.  -efore. 
until  the  courts  clarify  which,  if  any, 
statute  forms  the  basis  for  rejecting  a 
claim  where  the  application  fails  to 
include,  or  has  not  been  amended  to 
include,  the  name  of  the  inventor(s),  the 
Office  considers  a  rejection  under  both 
35  U.S.C.  101  •*'  and  115  the  best  course 
of  action.  To  the  extent  that  there  is  a 
concern  that  the  reccmt  case  law 
surrounding  35  U.S.(].  101  is  unclear, 
the  Office  notes  that  this  recent  case  law 
pertains  only  to  subject  matter 
eligibility,  not  to  the  application  of  35 


U..S.C.  101  to  the  inventorship  (juestion, 
and  thus  this  case  law  would  not 
aggravate  the  complexitv  of 
inventorship  dis])utes. 

(Jomnwnt  43:  Om;  comment  recpiested 
clarification  from  the  Office  regarding 
the  use  of  a  derivation  proceeding 
where  inqiroper  inventors  are  named  in 
a  patent. 

Basponsc:  If  a  patent  is  issued  to 
someone  other  than  the  inventor,  a 
patent  a])plicant  can  file  a  p(!tition  for 
derivation  with  respect  to  the  issued 
l)atent  pursuant  to  35  U.S.C.  135.  The 
Office  has  implemented  the  ])atent 
derivation  ])roc(!edings  provided  for  in 
the  AlA  in  a  sejjarate  rulemaking.  See 
(Changes  To  huplomont  Derivation 
Proceedings,  77  FR  5(1008  (Sept.  11. 
2012).  Additional  information 
concerning  patent  derivation 
proceedings  is  available  on  the  AlA 
micro  site  (under  Inter  Partes  Disputes) 
on  Office's  Internet  Web  site  at  http:// 
WWW. nspto.gov/aia_iinpleinentat  ion/ 
hpai.jsptt  heading-4. 

Cionnnent  44:  One  comment  recjuested 
clarification  on  how  a  defense  of 
derivation  could  he  used  to  invalidate  a 
patent.  'I’he  comment  re(piested 
clarification  on  how  a  minor  variation 
derived  from  one  inventor  and  claimed 
by  anotluM' could  he;  invalidated  under 
35  U.S.C.  101. 

Besponse:  A  patent  a|)])lii:ant  can  n.se 
the  ])rovisions  of  35  U.S.Ci.  135  to 
resolve  derivation  issues  with  a  pat(!nt 
owner.  Similarlv,  a  patent  owner  can 
use  the  ])rovisions  of  35  U.S.C.  291  to 
resolve  derivation  issues  with  another 
jjatent  owner.  If  the  i.ssne  is  one  of 
inventorshij)  in  a  granted  i)atent.  a  j)artv 
mav  raise  the  i.ssne  of  conq)liance  with 
35  ll.S.C.  101  before  the  Patent  Trial 
and  Aj)j)eal  Board  in  a  })ost-grant 
jn'oceeding  or  before  a  h’ederal  court 
involving  j)atent  infringement  as  a 
defen.se  under  35  U.S.C.  282. 

Comment  45:  One  comment  took 
i.ssne  with  the  Office’s  interjjretation  of 
the  effective  date  j)rovisions  indicating 
aj)j)lication  of  j)re-AlA  35  U.S.C.  102(g) 
ju'ovisions  to  aj)j)lication.s  examined 
under  AlA  35  U.S.C.  102  and  103  where 
the  aj)j)lication  contains  claims 
suj)j)orted  by  a  j)re-AlA  aj)plication. 

Besj)onse:  Section  3(n)(l )  of  the  AlA 
j)rovides  that  amendments  made  hv 
section  3  of  the  y\lA  “shall  aj)j)ly  to  any 
aj)j)lication  for  jjatent,  and  to  any  j)atent 
i.ssuing  thereon”  that  contains  or 
contained  at  any  time:  (1)  A  claim  to  a 
claimed  invention  that  has  an  effective 
filing  date  that  is  on  or  after  March  10. 
2013;  or  (2)  a  .sj)ecific  reference  under 
35  U.S.C.  120.  121,  or  305(c)  to  any 
j)atent  or  aj)j)lication  that  contains  or 
contained  at  any  time  such  a  claim. 
Section  3(n)(2)  of  the  AlA  j)rovides  that 


the  jjrovisions  of  35  U.S.C.  102(g),  135, 
and  291  as  in  effect  on  March  15,  2013, 
“shall  aj)j)ly  to  each  claim  of  an 
aj)j)lication  for  j)atent,  and  any  jjatent 
issued  thereon,”  for  which  the 
amendments  made  by  section  3  of  the 
AlA  also  aj)j)lv,  if  such  aj)j)lication  or 
jjatent  contains  or  contained  at  any 
time:  (1)  A  claim  to  an  invention  having 
an  effective  filing  date  that  occurs  before 
March  10,  2013;  or  (2)  a  sjjecific 
reference  under  35  U.S.C.  120.  121,  or 
3()5(c)  to  any  j)atenl  or  aj)j)lication  that 
contains  or  contained  at  any  time  such 
a  claim.  While  the  “shall  aj)j)ly  to” 
language  of  sections  3(n)(l)  and  3(n)(2) 
is  not  j)arallel.  section  3(n)(2)  does 
indicate  that  the  j)rovision.s  of  35  U.S.C. 
102(g).  135,  and  291  as  in  effect  on 
March  15,  2013,  shall  aj)j)ly  to  “each 
claim”  of  an  ajjjjlication  for  jjatent,  and 
not  simj)ly  the  claim  or  claims  having 
an  effective  filing  date  that  occurs  before 
March  10,  2013.  if  the  condition 
sjjecified  in  .section  3(n)(2)  occurs. 
Therefore,  “each  claim”  of  an 
aj)j)lication  jjre.senting  a  claim  to  a 
claimed  invention  that  has  an  effective 
filing  date  before  March  10.  2013.  hut 
also  j)re.senting  claims  to  a  claimed 
invention  that  has  an  effective  filing 
date  on  or  after  March  10.  2013,  is 
subject  to  AIA  35  U..S.C.  102  and  103 
and  is  also  subject  to  the  j)rovi.sions  of 
35  U.S.U.  102(g),  135,  and  291  as  in 
effect  on  March  15,  2013. 

Comment  4f).- Several  comments 
oj)j)o.sed  changing  from  a  “first  to 
invent”  sy.stem  to  a  “first  inventor  to 
file”  .system,  arguing  that  a  “first 
inventor  to  file”  system  favors  large 
corj)oration.s  and  negatively  imj)acts 
indejjendent  inventors,  small 
husines.ses.  entrejjreneurs,  and  technical 
jjrofessionals,  and  will  have  a 
significant  economic  imj)act  on  a 
substantial  number  of  small  entities. 
Several  comments  suggested  that  the 
examination  guidelines  are  an 
economically  significant  guidance 
document  and  mu.st  comj)ly  with  the 
reejuirements  of  the  Cood  Guidance 
Bnlletin  ■*-  of  the  Office  of  Management 
and  Budget  (OMB)  for  economically 
significant  guidance  documents.  One 
comment  sugge.sted  that  the 
examination  guidelines  are  an 
economicallv  significant  guidance 
document  because  the  conversion  of  the 
U.S.  j)atent  system  from  a  “fir.st  to 
invent”  to  a  “first  inventor  to  file” 
.system  is  arguably  one  of  the  most 
comj)rehensive  overhauls  of  the  U.S. 
jjatent  system  since  its  incej)tion. 
Another  t:omment  cited  .statements  by 
the  AIA’s  legislative  sjjonsors  and 
Administration  offic:ial.s  and  .several 
articles  concerning  the  first  inventor  to 
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file  sysloin.  and  argued  that  the  Office, 
in  its  implementation  of  the  fir.st 
inventt)!'  to  file  system,  has  ignoriul  a 
number  of  iH:onomic  effects,  such  as;  (1 ) 
Okss  of  access  to  inve.stment  ca|)ital;  (2) 
diversion  of  inventor  time  into  ])atent 
applications;  (3)  weaker  j)atent 
|)rotection  due  to  hastv  filing;  (4)  higlnu' 
patent  pro.siicution  costs  due  to  a  hastily 
jnepared  initial  a])plication;  (.^i)  higher 
abandonment  rates;  and  (ti)  changes  in 
wavs  of  doing  bnsine.ss.  .Several 
comments  suggested  that  the  Office’s 
interpn^ation  of  ccjrtain  provisions  of 
the  AlA  is  an  unwarranted  extrapolation 
of  the  statute  that  constitutes 
substantive  rulemaking. 

/fe.spon.se;  The  II..S.  jjatent  system  is 
converted  from  a  "first  to  invent”  to  a 
“first  inventor  to  file"  system  by 
operation  of  stiction  3  {)f  the  AlA 
n!gardless  of  whetlmr  the  Office  issues 
or  publishes  examination  guidelimw. 

The  Offi(;e  mn.st  revise  its  practi(;es  to  be 
consistent  with  the  changes  in  "first 
inventor  to  file"  provisions  of  .section  3 
of  the  AIA  to  conform  to  the  new  patent 
laws.  In  doing  so.  these  examination 
guidelines  do  not  modify  the  conditions 
of  patimtabilitv  sjaicilhul  in  AlA  3.1 
l]..S.(].  102  and  103  and  do  not  change 
the  rights  and  obligations  sj)ecified  in 
AIA  3.1  IJ..S.(,'.  102  and  103  based  upon 
the  Office's  view  of  what  would  be  a 
bcitter  policv  choict;.  Rather.  lhes(i 
examination  guidelines  simj)lv  .s(!t  out 
examination  guidelines  for  Office 
j)(!rsonnel  in  order  to  explain  AIA  31 
l!..S.('.  102  and  103  based  U])on  the 
Office’s  understanding  of  the  i^rovisions 
of  AIA  31  II..S.C].  102  and  103  as  written 
by  Congress,  and  place  the  ])ublic  on 
notice  of  those  examination  guidelines. 
Therefore,  these  examination  guidelines 
do  not  amount  to  sub.stantive 
rulemaking.^  * 

The  discussion  of  the  significance  or 
impacts  of  .section  3  of  the  AIA  by  the 
AlA’s  l(!gislative  sponsors  and 
Admini.stration  officials,  in  articles 
concerning  the  first  inventor  to  liU; 
.system,  and  in  the  discussions  in  the 
comments  relating  to  the  impacts  of  the 
adoption  of  a  first  inventor  to  file 
system,  pertains  to  the  changes  in 
section  3  of  the  AIA  per  se  and  not  to 
the.se  examination  guidelines.  The 
examination  guidelines  have  been 
reviewed  by  OMb  as  a  significant 
guidance  document,  but  the 
examination  guidelines  are  not 
considered  to  be  economicallv 
.significant  as  that  term  is  defined  in  the 
iiood  (hiidance  liulhdin. 

(k)nuuenl  47.- One  comment  suggested 
that  tin;  examination  guidelines  should 
state  their  precise  legal  effect.  The 
comment  suggested  that  the  Office  lacks 
the  .statutory  authority  to  i.ssue  an 


inter|)retation  of  this  statute,  and  as 
such  the  examination  guidelin(!S  should 
make  clear  that  they  are  only 
examination  guidelimis.  not  an 
interi)retation.  The  comment  further 
suggested  that  tin;  examination 
guidelines  should  indicate  that  they 
have  no  binding  effect  on  the  ])ublic  or 
on  the  courts  and  are  not  entitled  to 
(diuvrnn-*^  deference,  but  that  under  31 
lI..S.tk  3(a)  and  the  (lood  (hiiduncn 
BuHaiin  the  examination  guidelines  an; 
binding  on  Office  (unployees  and  should 
be  reviewabh;  by  jjetition  under  37  (^f’R 
1.181. 

Hasponsc:  As  discussed  previously, 
these  examination  guidelines  do  not 
con.stitute  sub.stantive  rulemaking  and 
do  not  have  the  force  and  effect  of  law. 
However,  the  Office  has  the  authority  to 
publish  a  notice  .setting  out  its 
interpretation  of  sub.stantive  jiatent  law 
under  31  II.S.C.  101,  102,  103,  112,  or 
other  .section  of  title  31.  regardless  of 
whether  such  interpretation  has  the 
force  and  (dlect  of  law.-*'’  'I'lnise 
examination  guidelines  have;  Ihhmi 
devtilopcid  as  a  matter  of  internal  Office! 
management  and  (like  tlu!  discu.ssion  of 
pat(!ntability  in  gemiial  in  Ml’RP  chapter 
2100  and  tin;  fi'ood  (hiidancti  Ihillclin'^''] 
do  not  create  any  right  or  b(!nefit. 
substantive  or  proce’dural,  (!nforceal)h! 
by  any  |)arty  against  thi!  Office.  Thiise 
examination  guidelineis  are  not 
“binding”  on  tlu!  public  or  Office 
personnel  in  that  rejections  will 
ce)ntinue  to  be  based  u])on  the 
substantive  law.  and  it  is  the.se 
rejections  that  are  appeuilable.  Failure  of 
Office  jjer.sonnel  to  follow  the 
guidelines  is  not.  in  itself,  a  pro])(!r  basis 
for  either  an  appeal  or  a  ])etition.  The 
(jue.stion  of  the  level  of  deference  to 
which  the  examination  guidelines  an; 
entitled  is  not  a  jjatent  examination 
issue. 

Comnwnt  4li:  One  comment 
(pie.stioned  whether  the  amendments  to 
31  l)..S.(:.  102  and  103  in  the  AIA 
applied  to  ])lant  aj)plication.s  and 
j)atent.s.  Tlu!  comment  suggested  that 
the  Office  make  an  exce])tion  for  ])lant 
a|)|)fication.s  and  patents  and  also 
continue  to  apply  the  one  year  grace 
period  to  ])lant  aj)|)lications  and  oatiiiits. 

lU^sponst^:  31  IJ.S.O.  101  ])rovine.s  that 
the  provisions  of  31  U.S.C^.  riilating  to 
patents  for  inventions  shall  apply  to 
pal(!nt.s  for  plants.  ex(;ept  as  otherwise 
provided.  There  is  nothing  in  .section  3 
of  the  AIA  that  provides  for  an 
exception  for  plant  applications  and 
patents  with  res])i!ct  to  anv  of  the 
j)rovision.s  of  AIA  31  II.S.C.  102  and 
103.  Thus,  the  provisions  of  AIA  31 

II.S.C.  102  and  103  (including  the  one- 
year  grace  j)(!riod  in  AIA  31  II.S.C. 
102(b)(1)(A)  for  inventor  di.sclosures) 


are  applicable  to  ])lant  ap])lication.s  and 
])atents. 

(A)nin}(int  4f):  Several  comments 
ixupiested  that  the  ()ific:e  provide 
examples,  or  .sugg(!.sted  hy])othetical 
situations  for  th(!  (Iffice  to  use  as 
(!xamples. 

/le.s'prm.s’e;  The  Office  will  post 
examples  on  the  AIA  micro  site  on 
Office’s  Internet  Web  siti!. 

Comment  .10;  One  comment  recjiuisted 
c:larification  regarding  the  meaning  of 
"first  inventor  to  file,”  .sp(!cifically  the 
terms  “first.”  “inventor.”  and  “to  file.” 

Response:  The,  j)hra.se  “First  Inventor 
to  File”  is  simply  the  title  of  sec:tion  3 
{)f  the  AIA.  The  conditions  for 
|)atentability  based  u])on  novelty  and 
nonobviousness  are  set  forth  in  AIA  31 

11.5. C.  102  and  103.  which  do  not 
always  result  in  the  fir.st  inventor  to  file 
an  a])])lication  being  entitled  to  a  ])atent 
(e.g.,  AIA  31  II.S.(^  102(a)(1)  precludes 
an  inventor  who  is  the  fir.st  ])er.son  to 
file  an  application  for  patent,  but  who 
])uhli.she(l  an  article  de.scribing  the 
claimed  invention  more  than  one  year 
biifore  the  ap])lication  was  filed,  from 
b(!ing  entitled  to  a  patent).  Thus,  it  is 
ai)|)ro))riat(!  for  these  examination 
guidelines  to  ])lace  the  focus  on  the 
provisions  of  AIA  31  ll.S.fi.  102  and 
103.  rather  than  on  the  imianing  of  the 
terms  “first,”  “inventor.”  and  “to  file.” 

Fxamination  (hddelines  for  31  ll.S.fk 
102  and  103  as  Amended  by  the  First 
Inventor  To  File  Provisions  of  the 
beahy-Smith  America  Invents  Act 

1.  Overview  of  the  Changes  to  31  ll.S.fk 
102  and  103  in  the  AIA 

The  AIA  continues  to  emj)loy  31 

11.5. C'..  102  to  set  forth  the  scope  of  ])rior 
art  that  will  ])reclude  the  grant  of  a 
patent  on  a  claimed  invention,  but 
adjusts  what  (jualifies  as  such  prior  art. 
Specifically,  tlie  AIA  .s(!t.s  forth  what 
(]ualifies  as  ])rior  art  in  two  paragraphs 
of  31  II.S.C.  102(a).  AIA  31  II.S.C. 
102(a)(1)  provides  that  a  person  is  not 
entitled  to  a  ])atent  if  the  claimed 
invention  was  jjatented,  described  in  a 
printed  publication,  or  in  public  use,  on 
.sale,  or  othervvi.se  availabh;  to  the  public 
before  the  effective  filing  date  of  the 
clainuid  invention.  AIA  31  II.S.C. 
102(a)(2)  provides  that  a  ])er.son  is  not 
entitled  to  a  patent  if  the  c:laimed 
invention  was  described  in  a  ])atent 
issued  under  31  II..S.C.  Ill,  or  in  an 
application  for  patent  published  or 
deemed  publish(!d  und(!r  31  ll.,S.C. 
122(h).  in  which  the  j)at(!nt  or 
application,  as  the  case  may  he.  names 
another  inventor,  and  was  effectively 
filed  before  the  effective  filing  date  of 
the  claimed  invention.  AIA  31  II.S.C. 
102(b)  sets  forth  exce])tions  to  prior  art 
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esIahlisluHl  in  AlA  3.'i  IJ.S.C.  l()2(a). 
Specifically,  AIA  3.'j  IJ.S.C].  1()2(1))(1) 

.sets  forth  exce])tion.s  to  prior  art 
established  in  AIA  3.'j  II.S.CJ.  l()2(a)(l), 
and  AIA  35  II..S.(;.  l()2(h)(2)  sets  forth 
exceptions  to  ])rior  art  established  in 
AIA  35  IJ.S.C.  l()2(a)(2). 

The  AIA  also  provides  definitions  in 
35  IJ.S.C].  100  of  the  meaning  of  the 
terms  “claimed  invention,"  "effective 
filing  date.”  "the  inventor."  and  “joint 
inventor"  (or  “coinventor").  The  AIA 
defines  tin;  term  “claimed  invention”  in 
35  IJ.S.C].  lOO(j)  as  the  subject  matter 
defined  by  a  claim  in  a  patent  or  an 
a])plication  for  a  ])atent.  The  AIA 
defines  the  term  “effective  filing  date” 
for  a  claimed  invention  in  a  patent  or 
application  for  patent  (other  than  a 
reissue  application  or  reissued  jiatent) 
in  35  IJ.S.C.  100(i)(l)  as  meaning  the 
earliest  of:  (1)  The  actual  filing  date  of 
the  patent  or  the  application  for  the 
|)atent  containing  the  c:laimed 
invention;  or  (2)  the  filing  date  of  the 
earliest  provisional,  nonprovisional, 
international  (RC/f).  or  foreign  patent 
a])plication  to  which  the  jjatent  or 
a])plication  is  entitled  to  l)enefit  or 
priority  as  to  such  claiimid  invention, 
rhe  AIA  defines  the  term  “the  inventor” 
as  the  individual  or  if  a  joint  invention, 
th(!  individuals  collectivelv  who 
invented  or  discovered  the  subject 
matter  of  the  invention  in  35  IJ.S.C], 
100(11,  <111(1  defines  the  term  “joint 
inventor"  and  “co-inventor”  to  mean 
any  one  of  the  individuals  who  invented 
or  discovered  the  subject  matter  of  a 
joint  invention  in  35  IJ.S.C],  100(g). 

As  disciKSsed  previously,  AIA  35 
IJ.S.C].  102(a)(1)  provides  that  a  ])er.son 
is  not  entitled  to  a  jiatent  if  the  claimed 
invention  was  jiatented.  described  in  a 
printed  publication,  or  in  public  use,  on 
.sale,  or  otherwi.se  available  to  the  inihlic 
before  the  effective  filing  date  of  the 
claimed  invention.  Under  jire-AIA  35 
IJ.S.C],  102(a)  and  (h),  knowledge  or  use 
of  the  invention  (pre-AIA  35  IJ.S.C], 
102(a)),  or  public  use  or  sale  of  the 
invention  (pre-AIA  35  IJ.S.C.  102(h)), 
w'as  re(]iiired  to  he  in  the  United  States 
to  (jualify  as  a  prior  art  activity.  Under 
the  AIA.  a  prior  ])uhlic  ii.se,  .sale  activity, 
or  other  disclosure  has  no  geograjihic 
nuinirement  (i.e.,  need  not  he  in  the 
United  States)  to  (pialify  as  jirior  art. 

AIA  35  IJ.S.C],  102(h)(1)  provides  that 
a  disclosure  made  one  year  or  le.ss 
before  the  effective  filing  date  of  a 
claimed  invention  shall  not  he  prior  art 
under  35  IJ.S.C],  102(a)(1)  with  ixispect 
to  the  claimed  invention  if:  (1)  1’he 
disclosure  was  made  hv  the  inventor  or 
joint  inventor  or  by  anotluir  who 
obtained  the  subject  matter  disclosed 
directly  or  indirectly  from  the  inventor 
or  a  joint  inventor;  or  (2)  the  suhj(x:t 


matter  disclosed  had.  before  such 
disclosure,  b(!en  publicly  di.sclosed  by 
tlu!  inventor  or  a  joint  inventor  or  by 
another  who  obtained  the  subject  matter 
disclosed  dircictly  or  indirectly  from  the 
inventor  or  a  joint  inventor.  Thus,  AIA 
35  IJ.S.C],  l()2(b)(l)  |)rovid((s  a  one-V(iar 
grace  period  (grace  period)  altera  first 
disclosure  of  an  invention  within  which 
the  inventor,  a.ssignee,  obligated 
assignee,  or  other  party  having  sufficient 
interest  may  file  a  patent  apj)lication. 

The  oiui-year  grace  period  in  AIA  35 
IJ.S.C],  l(j2(h)(l)  is  measured  from  th(! 
filing  dat(!  of  the  earli(;.st  U.S.  or  foreign 
patent  a])])lication  to  which  a  ])roj)er 
l)enefit  or  priority  claim  as  to  such 
invention  has  been  a.ssrirted  in  the 
jjatent  or  application.  Notably,  the  one- 
year  grace  period  in  pre-AIA  35  IJ.S.C], 
l()2(b)  is  measured  from  only  the  filing 
date  of  the  earliest  application  filed  in 
the  United  States  (dir(u:tlv  or  through 

the  pcrr). 

'rhe  date  of  invention  is  not  relevant 
under  AIA  35  IJ.S.C],  102.  'riius,  a  prior 
art  di.sclosure  could  not  he  distjualified 
or  antedatcul  by  showing  that  the 
inv(mtor  invented  the  clainuul  invention 
prior  to  tin;  (Thictive  date  of  the  ])rior  art 
di.sclosure  of  the  subj(;ct  matter  (e.g., 
nmhir  the  provisions  of  37  C]FR  1.131). 

As  discussed  previously,  AIA  35 
IJ.S.C].  l()2(a)(2)  |)rovide.s  that  a  person 
is  not  entitled  to  a  patent  if  the  claimed 
invention  was  described  in  a  U.S. 
patent,  a  U.S.  patent  application 
j)nblication,  or  an  application  for  patent 
(kiemed  published  inukn'  35  IJ.S.C], 
122(1)),  that  names  another  inventor  and 
was  effectively  filed  before  the  effective 
filing  date  of  the  claimed  invention. 
Under  35  IJ.S.C],  374,  a  World 
Intellectual  Property  Organization 
(WlPO)  publication  of  a  I’atent 
C]ooperation  Treaty  (PCJT)  international 
application  that  designates  the  United 
States  is  an  application  for  patent 
deemed  published  under  35  U.S,C]. 
122(b)  for  purposes  of  AIA  35  IJ.S.C. 
102(a)(2).  'riuis,  under  the  AIA.  WIPO 
])ublications  of  PCTf  a|)j)lication.s  that 
designate  the  United  States  are  treated 
as  U.S.  patent  a])plication  publications 
for  prior  art  purposes,  regardless  of  the 
international  filing  date,  whether  they 
are  published  in  Fngli.sh,  or  whether  the 
PC]T  international  ajjplication  enters  the 
national  stage  in  the  United  States. 
Accordinglv,  a  U.S.  patent,  a  U.S.  patent 
a])pIication  publication,  or  a  WIPO 
publication  of  a  PC/f  application  (WIPO 
published  ai)plication)  that  designates 
the  United  States,  that  names  another 
inventor  and  was  effectively  filed  before 
the  effective  filing  date  of  the  claimed 
invention,  is  prior  art  under  AIA  35 
IJ.S.C],  l()2(a)(2).  Under  ])re-AIA  35 
IJ.S.C],  102(e).  a  WIPO  publi.shed 


application  designating  the  United 
States  is  treated  as  a  U.S.  j)atent 
application  publication  only  if  the  PCT 
ap])lication  was  filed  on  or  after 
November  20,  2000,  and  publi.shed 
under  PCfF  Article  21(2)  in  the  English 
language.*" 

y\lA  35  IJ.S.C],  102(d)  defines 
“effectively  filed”  for  the  purpose  of 
determining  whether  a  U.S.  j)atent.  U.S. 
])atent  application  publication,  or  WIPO 
j)ubli.shed  application  is  prior  art  under 
AIA  35  IJ.S.C],  102(a)(2)  to  a  claimed 
invention.  A  U.S.  patent.  U.S.  patent 
application  publication,  or  \VIPO 
published  application  is  considered  to 
have  been  effectively  filed  for  j)urj)ose.s 
of  its  prior  art  effect  under  35  IJ.S.C. 
102(a)(2)  with  respect  to  any  .subject 
matter  it  describes  on  the  earliest  of:  (1) 
The  actual  filing  date  of  the  patent  or 
the  apj)lication  for  patent:  or  (2)  if  the 
patent  or  a])plication  for  patent  is 
entitled  to  claim  the  benefit  of.  or 
j)riority  to,  the  filing  date  of  an  earlier 
U..S.  provisional,  U.S.  nonprovisional. 
international  (PC]T).  or  foreign  })atent 
ap])lication,  the  filing  date  of  the  earliest 
such  application  that  de.scribes  the 
subject  matter  of  the  claimed  invention. 
Tims,  a  U.S.  |)atent.  a  U..S.  patent 
a])])lication  publication,  or  WIPO 
])ul)lished  ap])lication  is  effective  as 
])rior  art  as  of  the  filing  date  of  the 
earliest  application  to  which  benefit  or 
priority  is  claimed  and  which  describes 
the  subject  matter  relied  ui)on, 
regardless  of  whether  the  earliest  such 
application  is  a  U.S.  provisional  or 
non])rovisional  apj)lication,  an 
international  (P(]T)  application,  or  a 
foreign  ])atent  aj)j)lication. 

AIA  35  IJ.S.C.  l()2(b)(2)(A)  and  (B) 
provide  that  a  disclosure  shall  not  he 
prior  art  to  a  claimed  invention  under 
35  IJ.S.C.  102(a)(2)  if:  (1)  'Fhe  subject 
matter  di.sclosed  was  obtained  directly 
or  indirectly  from  the  inventor  or  a  joint 
inventor;  or  (2)  the  .sul)jec:t  matter 
di.sclo.sed  had.  before  such  subjei;t 
matter  was  effectively  filed  under  35 
U..S.C.  102(a)(2).  been  publicly  di.sclosed 
bv  the  inventor  or  a  joint  inventor  or 
another  who  obtained  the  subject  matter 
disclo.sed  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor.  Thus,  under 
the  AIA,  a  U..S.  patent,  U..S.  ])atent 
application  publication,  or  WIPO 
publi.shed  application  that  was  not 
issued  or  published  more  than  one  year 
before  the  effective  filing  date  of  the 
claimed  invention  is  not  prior  art  to  the 
claimed  invention  if:  (1)  The  U.S. 
patent,  U..S.  patent  aj)plication 
publication,  or  WIPO  published 
application  was  by  another  who 
obtained  the  subject  matter  di.sclo.sed 
from  the  inventor  or  a  joint  inventor;  or 
(2)  the  inventor  or  a  joint  inventor,  or 
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another  who  obtained  the  subject  matter 
(lisclo.sed  from  an  inventor  or  joint 
inventor,  had  publicly  disclosed  the 
subject  matter  before  the  effective  filing 
date  of  the  IJ.S.  patent.  II..S.  patent 
application  iniblication.  or  \V11’0 
|)nt)lish(Kl  ap])lication. 

Additionally,  AlA  3.'> 
l()2(b)(2)((')  provides  that  a  disclosure 
made  in  a  II.S.  patent,  D.S.  patent 
aj)j)lication  ])nblication,  or  \V1P() 
])ublishi!d  application  shall  not  be  prior 
art  to  a  claiimid  invention  under  35 

11.5. C],  102(a]{2)  if,  not  later  than  the 
effective  filing  date  of  the  claimed 
invention,  the  subject  matter  disclosed 
and  the  claimed  invention  were  owned 
by  the  same  |)erson  or  subject  to  an 
obligation  of  assignment  to  the  same 
pcuson.  This  provision  replaces  the 
excejjtion  in  pre-AlA  35  U.S.C.  l()3(c) 
that  ap])lied  only  in  the  context  of  an 
obvionsne.ss  analysis  under  35  U.S.C. 

103  to  j)rior  art  that  was  commonly 
owned  at  the  time  the  claimed  invention 
was  made,  and  which  (pialified  as  prior 
art  only  under  ])re-AlA  35  U.S.(^  l()2(e), 
(11.  and/or  (g).  '1  bus,  the  AlA  provides 
that  certain  prior  patents  and  published 
patent  applications  of  co-workers  and 
collaborators  are  not  ))rior  art  eillun'  for 
pnrpo.ses  of  detca  inining  novtdtv  (35 
U..S.(].  102)  or  nonobviousness  (35 
l).,S.(;.  103).  This  excejjtion.  howevcir, 
ap]))ies  only  to  ])rior  art  under  AlA  35 

11.5. C^  102(a)(2).  namelv.  II. .S.  ])atenls. 

11.5.  j)atent  a|)plication  publications,  or 
WIPC)  published  apj)licalions  (dfectivelv 
fded.  but  not  published,  before  the 
effective  filing  date  of  the  claimed 
invention.  This  exception  does  not 
apply  to  prior  art  that  is  available  under 
35  U.S.C.  102(a)(1).  that  is.  patents. 
j)rinted  publications,  public  uses,  sale 
activities,  or  other  jjublicly  available 
disclosures  publislKid  or  occurring 
before  the  effective;  filing  date  of  the 
claimed  invention.  A  prior  di.sclosure, 
as  defined  in  AlA  35  U.S.C.  102(a)(1),  bv 
a  co-worker  or  collaborator  is  prior  art 
under  AlA  35  U.S.C.  102(a)(1)  unless  it 
falls  within  an  excejjtion  under  AlA  35 
U.S.C.  102(b)(1),  regardle.ss  of  wlieth(;r 
the  subject  matter  of  the  prior  di.sclosure 
and  the  claimed  invention  was 
commonly  owned  not  later  than  the; 
(;ifective  filing  date  of  the  claimed 
invention. 

'I'he  AlA  (;liminates  the  provisions  in 
pre-AIA  35  U..S.C.  102(c)  (abandonment 
of  the  invention).  102(d)  (premature 
foreign  |)atenting).  H)2(f)  (derivation), 
and  102(g)  (prior  invention  bv  anotlu;r). 
Und(;r  the  AlA.  abandonment  of  the 
invention  or  jjnanatnn;  for(;ign 
|)atenting  is  not  relevant  to 
patentability.  Prior  invention  by  another 
is  likewi.se  not  relevant  to  patentabilitv 
under  the  AIA  unless  there  is  a  prior 


disclosure  or  filing  of  an  ap])lication  bv 
another.  The  situation  in  which  an 
application  names  a  person  who  is  not 
the  actual  inv(;ntor  as  the  inventor  (pre;- 
AlA  35  U.S.C.  102(1’))  will  b(;  handled  in 
a  derivation  proceeding  nnd(;r  35  U.S.C. 
135,  by  a  correction  of  inventorship 
muler  37  Ci’’K  1.48  to  name  tin;  actual 
inventor,  or  through  a  rejection  under 
35  U.S.C.  101  »'*  and  35  U.S.C.  115.-*’' 

AIA  35  U..S.C.  102(c)  i)rovide.s  for 
common  ownership  of  subject  matter 
made  pursuant  to  joint  re.search 
agreements.  Under  35  U.S.C.  100(h).  the 
term  “j()int  r(;search  agreement”  as  used 
in  AIA  35  U.S.C.  102(c)  is  defined  as  a 
written  contract,  grant,  or  coo])erative 
agreement  enter(;d  into  bv  two  or  more 
persons  or  entities  for  the  performance 
of  experimental,  develo])mental,  or 
res(;arch  work  in  the  field  of  the  claimed 
invention.  AIA  35  U.S.C.  102(c.) 
.sp(;cificallv  provides  that  subject  matter 
tlisclosed  and  a  claimed  invention  shall 
be  deemed  to  have  b(;(;n  owned  by  the 
sann;  person  or  subject  to  an  obligation 
of  assignment  to  the  same  person  in 
applving  the  ])rovisions  of  AIA  35 
U.S.fk  l()2(b)(2)(C)  if:  (1)  The  .subject 
matter  disclos(;d  was  developed  and  the 
claimed  invention  was  made  by,  or  on 
behalf  of,  one  or  more  parti(;s  to  a  joint 
r{;s(;arch  agreement  that  was  in  effect  on 
or  b(;fore  the  effective  filing  date  of  the 
claimed  invention;  (2)  the  c:laimed 
invention  was  made  as  a  result  of 
activities  undertaken  within  the  ,scoj)(; 
of  the  joint  re.search  agreement;  and  (3) 
the  ap])lit:ation  for  patent  for  tlu; 
claimed  invention  disclo.ses  or  is 
amended  to  disclose  the  names  of  the 
parties  to  tin;  joint  re.search  agreem(;nt. 

AIA  35  U.S.C.  103  provides  that  a 
patent  for  a  claimed  invention  may  not 
the  obtained,  notwithstanding  that  the 
claimed  invention  is  not  identically 
disclosed  as  set  forth  in  35  U.S.C.  i()2, 
if  the  differences  betw(;en  the  t;laimed 
invention  and  the  prior  art  are  such  that 
the  claim(;d  invention  as  a  whole  would 
have  been  obvious  before  the  effective 
filing  date  of  the  claimed  invention  to 
a  ])erson  having  ordinary  skill  in  the  art 
to  which  the  claimed  invention 
])ertains.  In  addition,  AIA  35  U..S.C.  103 
provides  that  i)at(;ntabilily  shall  not  be 
ni;gated  by  the  manner  in  which  the 
invention  was  made.  This  provision 
tracks  ])re-AIA  35  U.S.C.  103(a),  exce])t 
that  the  tem|)oral  focus  for  the 
obviousness  imjuiry  is  before;  the 
effective  filing  date  of  the  claimed 
inv(;ntion,  rather  than  at  the  time  of  the 
invention.  The  ])rovi.sions  of  pre-AIA  35 
U.S.C.  103(c)  have  be(;n  replaced  with 
AIA  35  U.S.C.  102(b)(2)(C)  and  (c),  and 
the  ])rovisions  of  pre-AIA  35  U.S.C. 
103(b)  pertaining  to  biotechnological 
])roc(;.sse.s  have  been  eliminat(;d. 


AIA  35  U.S.C.  102  and  103  take  effect 
on  March  10.  2013.  These  new 
))rovisions  a])i)ly  to  any  patent 
application  that  contains  or  contained  at 
any  time;  (1)  A  claim  to  a  claimed 
inv(;ntion  that  has  an  eff(;ctiv(;  filing 
date;  that  is  c)n  or  after  March  10.  2013; 
or  (2)  a  d(;signation  as  a  continuation, 
divisional,  or  contimiation-in-part  of  an 
ap])lication  that  contains  or  contained  at 
any  time  a  claim  to  a  claimed  invention 
that  has  an  effective  filing  date  that  is 
on  or  after  March  10.  2013.'’"  AIA  35 
U.S.C.  102  and  103  also  ai)ply  to  any 
patent  resulting  from  an  application  to 
which  AIA  35  U.S.C.  102  and  103  were 
a])])lied.^’' 

The  AIA  i)rovides  that  the  provisions 
of  pn;-AlA  35  U.S.C.  102(g)  ap])ly  to 
{;ach  claim  of  an  ap])lication  for  patent 
if  the  ])atent  application;  (1)  Contains  or 
contaim;d  at  any  time  a  claim  to  a 
claimed  invention  having  an  effective 
filing  date  that  occurs  before  March  10. 
2013;  or  (2)  is  ever  designal(;d  as  a 
continuation,  divisional,  or 
continnation-in-part  of  an  a]i])lication 
that  contains  or  contained  at  any  time 
a  claim  to  a  claimed  invention  that  has 
an  effective;  filing  date  before;  Mare:h  10. 
2013.-  *  ITe;-AlA  35  U.S.C.  102(g)  also 
ap])lie;.s  te;  emy  peilent  residting  fremi  em 
;ipi)lic;itie)n  te;  whie:h  pre-AIA  35  U.S.C. 
102(g)  iijjjjlieel.--* 

If  an  iipplie:ation  (1)  e:e)nt<iins  eer 
e;e)ntaine;el  at  any  time;  a  e:laime;el 
inve;ntie)n  having  an  effe;e;tive;  filing  ehite 
that  is  be;fe)re  Mare;h  10.  2013.  eer  e;ve;r 
e:l<iime;el  a  right  e)f  ))rie)rity  eer  the;  benefit 
e)f  iin  e;<n'lie;r  filing  elate;  nneler  35  U.,S.C. 
110.  120.  121,  e)r  305  baseel  uikmi  an 
e;arlie;r  applie:alie)n  that  e;ve;r  e;e)ntaine;el  a 
e:laimed  inve;ntie)n  having  an  effe;ctive; 
filing  elate;  that  is  be;fe)re;  Mare:h  10.  2013, 
anel  (2)  akso  e;ont;iins  eir  ceentaineel  at  any 
time;  any  e:laimed  inventieni  having  an 
e;ffe;ctive  filing  elate  that  is  on  eer  after 
Mare;h  10,  2013,  or  ever  e:laime;el  a  right 
e)f  ])riority  e)r  the  be;nefit  e)f  an  earlier 
filing  elate;  nneler  35  U.S.C.  110,  120, 

121.  e)r  305  baseel  upe)n  an  e;arlier 
aj)plie:atie)n  that  ever  ce)ntaine;ei  a 
e:laime;d  inventie)n  having  an  e;ff(;e;tive 
filing  date;  that  is  on  or  after  Mare:h  10, 
2013,  the;n  AIA  35  U.S.C.  102  anel  103 
ie])])ly  to  the;  ai)plie:atie)n.  iinel  eae;h 
e:laime;el  inventieen  in  the  applie;atie)n  is 
akse)  .subje;e;t  te;  ])re;-AlA  35  U.S.C.  102(g). 

II.  Detailed  Discussion  of  AIA  35  U.S.C. 
l()2(n)  and  (b) 

AIA  35  U.S.C.  102(;i)  ele;fine;.s  the  prie)r 
art  that  will  pre;e:lnele;  the  gnmt  of  a 
patent  e)n  a  e;laime;el  inve;ntie)n  nnle.ss  an 
e;xe:e])tie)n  in  AIA  35  U.S.C.  102(b)  is 
a])])lie;able;.  Spe;cificallv.  AIA  35  U.S.C. 
102(a)  i)re)vide;s  that; 

[ii]  pe;r.se)n  shiill  lee;  e;ntitle;el  te;  a  p;ite;nt 
einle;,ss — 
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(1)  IIk;  claiinod  iiivcnlioii  was  |)al(!nlod. 
(l(!S(:ril)(!(l  in  a  printnd  |)iil)li(:ali(>n.  or  in 
iniblic  ns(!,  on  salo,  or  otlu;r\vis(!  availaldo  to 
iho  pnblic  bolbni  tlio  (dibclivc!  lilin**  dato  of 
llu!  clainnul  invontion:  or 

(2)  ihoclaiinod  inv(;nlion  wiis  doscrilxul  in 
a  |)alont  issnod  nndor  sciction  1.51.  or  in  an 
ap|)li(:alion  for  paltnd  ])nblisln!d  or  docnnod 
pnl)lislu!d  iindor  soc.tion  122(b),  in  wbicli  Ibo 
patent  or  application,  as  tlio  case;  inav  Ixc 
nanuis  anotlior  inveador  and  was  (dfoctivedy 
ril(!d  Ixdbrc!  tin;  olfoctivo  li!inf>  dato  of  tin; 
claiiiKul  invontion.”'^’ 

As  an  initial  matter,  ()fTit:(!  jiersonnel 
should  note  that  the  introductory  ])hrase 
“|a|  person  shall  he  tmtitled  to  a  patent 
unle.ss”  remains  unchanged  from  the 
pre-AlA  version  of  35  U.S.O.  102.  'rhus, 
35  IJ.S.O.  102  continues  to  ])rovide  that 
the  Office  heiirs  the  initial  hurdtm  of 
explaining  why  the  ajiplicable  statutory 
or  reguhitory  retjuirements  have  not 
Ixxm  met  if  a  claim  in  an  ajiplication  is 
to  he  rejected.  The  AIA  also  does  not 
change  the  reejuirement  that  whenever  a 
claim  for  a  jiatent  is  rejected  or  an 
objection  or  recpiirement  is  made,  the 
Office  shall  notifv  the  ajiplicant  thereof 
and  state  the  reasons  for  such  rejection, 
objection,  or  reciuirement,  and  provide 
suc.h  information  and  referenc(!S  as  may 
he  n.seful  to  the  a])])licant  in  judging  of 
the  jiropriety  of  continuing  the 
pro.secution  of  the  ajiiilication."*'' 

TIk;  categories  of  jirior  art  documents 
and  activiti(!.s  are  set  forth  in  AIA  35 
D.S.C.  l()2(a)(l)  and  {a)(2).  These 
documents  and  activities  an;  n.sed  to 
determine  whether  a  claimed  invention 
is  novel  or  nonohvious.  The  documents 
upon  which  a  prior  art  rejection  may  he 
based  are  an  issued  patent,  a  jnihlislied 
application,  and  a  non-patent  jninted 
jmblication.  Evidence  that  the  claimed 
invention  was  in  {iiihlic  use,  on  sale,  or 
otherwi.se  available  to  the  ])uhlic  may 
al.so  be  used  as  the  basis  for  a  prior  art 
rejection.  Note  that  a  printed 
publication  that  does  not  have  a 
sufficiently  early  jmblication  date  to 
itself  qualify  as  jirior  art  under  AIA  35 

II.S.C.  102(a)(1)  may  be  competent 
evidence  of  a  jirevious  jmblic  use,  sale 
activity,  or  other  availability  of  a 
claimed  invention  to  the  jmblic  where 
the  j)uhlic  use,  .sale  activity,  or  other 
jmblic  availabilitv  does  have  a 
sufficiently  early  date  to  (jiialify  as  j)rior 
art  under  AIA  35  U.S.Ci.  l()2(a)(l  ).'’^ 

AIA  35  ll.S.Ci.  102(1))  sets  out 
excejitions  to  AIA  35  IJ.S.fi.  U)2(a),  in 
that  jn  ior  art  that  otberwi.se  would  be 
included  in  AIA  35  II.S.O.  102(a)  shall 
not  be  j)rior  art  if  it  falls  within  an 
excej)tion  in  AIA  35  IJ.S.C.  102(b). 

Excej)tions  to  the  categories  of  jirior 
art  defined  in  AIA  35  II.S.C.  l()2(a)(l) 
are  jjrovided  in  AIA  35  II.S.C.  102(b)(1). 
SjKicifically,  AIA  35  II.S.C.  102(b)(1) 
states  that  a  cli.sclosure  made  one  vear  or 


less  before  the  effective  filing  date  of  a 
claimed  invention  shall  not  tie  j)rior  art 
to  the  claimed  invention  under 
subsection  (a)(1)  if — 

■  The  disclosure  was  made  bv  the 
inventor  or  a  joint  inventor  or  by 
another  who  obtained  the  subject  matter 
disclosed  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor;  or 

■  The  subject  matter  di.sclosed  bad, 
before  such  disclosure,  been  jiublicly 
disclo.sed  by  the  inventor  or  a  joint 
inventor  or  another  who  obtained  the 
subject  matter  disclosed  directly  t)r 
indirectly  from  the  inventor  or  a  joint 
inventor." 

Excej)tions  to  the  categories  of  jnior 
art  defined  in  AIA  35  II.S.C.  l()2(a)(2) 
are  jnovided  in  AIA  35  II..S.C.  lt)2(b)(2). 
Sj)ecifically,  AIA  35  II.S.C.  l()2(b)(2) 
states  that  a  disclosure  shall  not  be  jirior 
art  to  a  claimed  invention  under 
subsection  (a)(2)  if — 

■  The  subject  matter  disclosed  was 
obtainecl  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor; 

■  'I'he  subject  matter  di.sclosed  had. 
before  such  subject  matter  was 
effectively  filed  under  subsection  (a)(2). 
been  j)ublicly  disclo.sed  by  the  inventor 
or  a  joint  inventor  or  another  who 
obtained  the  subject  matter  disclosed 
directlv  or  indirectly  from  the  inventor 
or  a  joint  inventor;  or 

■  The  subject  matter  disclosed  and 
the  claimed  invention,  not  later  than  the 
effective  filing  date  of  the  claimed 
invention,  were  owned  by  the  same 
j)erson  or  subject  to  an  obligation  of 
a.ssignment  to  the  same  j)erson."  '*” 

Although  some  of  the  jirior  art 
j)rovi.sions  of  AIA  35  II.S.C.  l()2(a)  and 
(b)  will  seem  familiar,  esjieciallv  in 
c:omj)arison  to  pre-AlA  35  II.S.C.  l()2(a), 
(b),  and  (e),  the  AIA  has  introduced  a 
number  of  important  changes  with 
resjiect  to  jnior  art  documents  and 
activities  (collectively,  “di.sclosures”). 
First,  the  availability  of  a  disclosure  as 
jji'ior  art  is  measured  from  the  effective 
filing  date  of  the  claimed  invention  no 
matter  where  that  filing  occurred. 
Second,  the  AIA  adojits  a  global  view  of 
j)rior  art  disclosures  and  thus  (h)e.s  not 
retjnire  that  a  jiublic  u.se  or  sale  activitv 
be  “in  this  country”  to  he  a  jn  ior  art 
activity.  Finally,  a  catch-all  “otherwi.se 
available  to  the  jniblic”  category  of  jirior 
art  is  added. 

A.  Ef'feiclivf^  /Ju/e  of  CAdinwd 

Invention 

Fre-AIA  35  II.S.C.  1()2(a)  and  (e) 
reference  j)atent-defeating  activities 
occurring  before  the  aj)j)licant  invented 
the  claimed  invention.  AIA  35  II.S.C. 
1()2(a)(l)  and  (a)(2)  make  no  mention  of 
the  date  of  the  invention,  hut  in.stead 
f:oncern  documents  that  exi.sted  or 


activities  that  occurred  “before  the 
effective  filing  date  of  the  claimed 
invention."  As  a  result,  it  is  no  longer 
j)ossible  to  antedate  or  “swear  behind” 
certain  jn  ior  art  di.sclosures  bv  making 
a  .showing  under  37  CFR  1.131  that  the 
aj)j)licant  invented  the  claimed  subject 
matter  jn  ior  to  the  effective  date  of  the 
jn  ior  art  di.sclosure. 

The  AIA  defines  the  term  “effective 
filing  date”  for  a  claimed  invention  in 
a  jiatent  or  aj)j)lication  for  jiatent  (other 
than  a  rei.ssue  ajijilication  or  reissued 
j)atent)  as  the  earliest  of;  (1)  The  actual 
filing  date  of  the  jiatent  or  the 
aj)j)lication  for  the  jiatent  containing  the 
claimed  invention;  or  (2)  the  filing  date 
of  the  earliest  ajjj)lication  for  which  the 
j)atent  or  aj)j)lication  is  entitled,  as  to 
such  invention,  to  a  right  of  priority  or 
the  benefit  of  an  earlier  filing  date  under 
35  II.S.C.  119,  121),  121,  or  385.“"  Tims, 
the  one-year  grace  jieriod  in  AlA  35 

II.S.C.  lt)2(b)(l)  is  measured  from  the 
filing  date  of  any  U.S.  or  foreign  jiatent 
aj)j)lication  to  which  the  j)atent  or 
aj)j)lication  is  entitled  to  benefit  or 
jiriority  as  to  such  invention,  whereas 
the  one-year  grace  j)eriod  in  j)re-AIA  35 

II.S.C.  102(1))  is  measured  from  only  the 
filing  date  of  the  earliest  aj)j)lication 
filed  in  the  United  States  (directly  or 
tlu'ongh  the  FCT). 

As  under  j)re-AIA  law,  the  effective 
filing  date  of  a  claimed  invention  is 
determined  on  a  claim-by-claim  basis 
and  not  an  aj)j)licatif)n-by-aj)i)lication 
basis.  That  is,  the  j)rincij)le  that 
diffeient  claims  in  the  same  aj)j)lication 
may  be  entitled  to  different  effective 
filing  dates  vis-a-vis  the  jirior  art 
remains  unchanged  by  the  AIA."' 
However,  it  is  impoitant  to  note  that 
although  jirior  art  is  aj)j)lied  on  a  claim- 
by-claim  basis,  the  determination  of 
whether  j)re-AlA  35  II.S.C.  102  and  103 
or  AIA  35  IJ.S.C.  102  and  103  aj)j)ly  is 
made  on  an  apj)lication-by-aj)j)lication 
basis.  Section  VI  discusses  the 
aj)j)licabilitv  date  jirovisions  of  .section 
3  of  the  AIA. 

Finally,  the  AIA  jnovides  that  the 
“effective  filing  date”  for  a  claimed 
invention  in  a  reissued  j)atent  or 
aj)j)lication  for  a  rei.ssue  j)atent  shall  be 
determined  bv  deeming  the  claim  to  the 
claimed  invention  to  have  been 
contained  in  the  j)atent  for  which 
reissue  was  sought."- 
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B.  Provisions  Poilaining  to  Disclosnros 
liojoro  tlw  Effoclivo  Filing  Onto  of  tho 
Cloiinod  Invention 

1.  I’lior  Art  IJiuler  AIA  ll.S.C". 
l()2{a)(l)  (Pat(!nt(!(l.  DtiscrilKul  in  a 
I’rintod  I^nhlication.  or  in  Piil)li(:  Use.  on 
Sale,  or  Otherwise!  Available  to  tlu! 
I’nhlie) 

Prior  art  (loeinnents  and  activities 
which  may  preclude  patentahilitv  are 
.set  forth  in  AIA  :h')  U.S.U.  l()2(a)(l). 

Such  documents  and  activities  include 
prior  patenting  of  the  claimed 
invention.  de.scri|)tion.s  of  the  claimed 
invention  in  a  jjrinted  j)nl)lication. 
public  use  of  the  claimed  invention. 
j)lacing  the  claimed  invention  on  .sale, 
and  otherwi.se  making  the  claimed 
invention  available  to  the  public.  The.se 
examinatioii  guidelines  will  discuss 
each  prior  art  document  and  activitv 
that  might  j^reclude  j)atental)ilit v  under 
AIA  2.')  U.S.U.  l()2(a)(l)  in  turn. 

a.  Patentcul.  AIA  2.')  U.S.(].  l()2(a)(1) 
indicates  that  prior  patenting  of  a 
claimed  invention  prechuhis  the  grant  of 
a  |)atent  on  the  claimed  inviintion.  This 
means  that  if  a  claimed  invention  was 
patented  in  this  or  a  foreign  countrv 
h(!fore  the  effectivi!  filing  date  of  the 
clainuid  invention.  AIA  2.'>  U.S.Ci. 
]()2(a)(l)  precludes  the  grant  of  a  ])atent 
on  the  clainuul  invention.  The  effective 
date  ol  th(!  patent  for  purpostis  of 
determining  whether  the  patcait 
(jualiluis  as  prior  art  under  AIA  2.'j 
U.S.C;.  l()2(a)(l)  is  the  grant  date*  of  the 
patent.  There  is  an  exception  to  this  rule 
if  the  patent  is  secret  as  of  the  date  the 
rights  are  awarded.'*'  In  such  situations, 
the  patent  is  availahhi  as  prior  art  as  of 
the  date  the  jjatent  was  made  available 
to  the  public  by  being  laid  ojjen  for 
l)uhlic  inspection  or  disseminated  in 
printed  form."-'  The  phrase  "patented" 
in  AIA  2.')  U.S.(k  l()2(a)(l)  has  the  .same 
meaning  as  "jjatented"  in  pre-AlA  2.') 
U.S.C^.  l()2(a)  and  (h).  For  a  discussion 
ol  "i)atented"  as  used  in  pre-AIA  2.'j 
U.S.f].  1()2(a)  and  (h).  see  general! v 
MFKF^212(i. 

Although  an  invention  mav  he 
described  in  a  patent  and  noi  claimed 
therein,  the  grant  date  would  also  he  the 
applicable  prior  art  date  for  j)ur])o.se.s  of 
Hilying  on  the  suhjcict  matter  di.sclo.sed 
tluiniin  as  "descrilHid  in  a  printed 
j)ublication."  provided  that  the  patent 
was  mad(!  available  to  the  ])ublic  on  its 
grant  date,  it  is  h(!l|)ful  to  note  that  a 
U.S.  j)atent  that  i.ssues  aft(!r  the  effective! 
filing  date  of  a  claimed  inv(!ntion  und(!r 
examination  is  not  available  as  prior  art 
against  that  invention  under  AIA  2.'j 
U.S.(^  U)2(a)(l).  but  could  bi!  available 
as  j)rior  art  under  AIA  .I."!  U.S.fi. 
l()2(a){2). 


1).  D(!.scribed  in  a  j)rint(!d  publication. 
If  a  claimed  inv(!ntion  is  described  in  a 
patent,  published  pat(!ut  apj)lication.  or 
print(!d  publication,  such  a  docunu!nt 
may  h(!  available  as  prior  art  under  AIA 
35  iJ.S.fi.  l()2(a)(1).  IJoth  pr(!-AIA  2.') 
U.S.U.  l()2(a)  ami  (b)  and  AIA  35  U.S.U. 
l()2(a)(l)  u.se  tlu!  t(!rm  "de.scribed"  with 
re.spi!ct  to  an  inv(!ntion  in  a  prior  art 
printed  publication.  Likewi.se.  AIA  2.'j 
ll.S.fi.  l()2(a)(2)  uses  that  t(!rm  with 
respect  to  U.S.  pat(!nt.s.  U.S.  patent 
application  publications,  and  WIFO 
l)ubli.shed  applications.  Thus,  the  Office 
does  not  view  the  AIA  as  clianging  the 
extent  to  which  a  claimed  invention 
must  he  de.scribed  for  a  prior  art 
document  to  antici])ale  the  claimed 
invention  under  2.')  U.S.Cl  102. 

While  the  conditions  for  jjatentabilitv 
ol  AIA  2.‘i  U.S.U.  112(a)  r(!(|uir(!  a  written 
de.scri])tion  of  the  claimed  invention 
that  would  have  enabled  a  ]K!r.son 
skilled  in  the  art  to  make  as  well  as  use 
the  inv(!ntion.  the  prior  art  provisions  of 
AIA  2.1  U.S.O  l()2(a)(l)  and  (a)(2) 
r(!(pur(!  only  that  the  claimed  invention 
he  "descrilKxl”"'’  in  a  j)rior  art 
docuimnit  (j)atent,  published  pat(!nt 
a])plication.  or  printcul  publication).  The 
two  basic  re(]uir(!ment.s  that  must  h(!  m(!t 
by  a  prior  art  document  in  order  to 
d(!scrib(!  a  claiim!d  inv(!ntion  such  that 
it  is  anticipatiul  un(h!r  AIA  2.1  U.S.(i. 

102  ar(!  the  .same!  as  tho.s(!  und(!r  pre-AIA 
2.1  U.S.U.  102.  First.  “(!ach  .md  everv 
element  of  the  claiimul  invention”  must 
b(!  discloscui  (!ither  (!xplicitly  or 
inherently,  and  the  elements  mu.st  Im! 
"arranged  or  combin(!d  in  the  same  wav 
as  in  the  claim.”""  Second,  a  p(!rson  of 
ordinary  skill  in  tlu!  art  mu.st  have  been 
enabhul  to  mak(!  the  inv(!ntion  without 
undue  experimentation."^  Thus,  in 
order  for  a  prior  art  document  to 
de.scribe  a  claimed  invention  such  that 
it  is  anticipated  under  AIA  2.1  U.S.U. 
102(a)(1)  or  (a)(2).  it  mu.st  disclose  all 
elements  of  the  claimed  invention 
arranged  as  they  are  in  the  claim,  and 
also  pn)vid(!  sufficient  guidance  to 
enable  a  person  .skilled  in  the  art  to 
mak(!  the  claimed  invention.  There  is, 
how(!V(!r,  no  r(!(iuir{!ment  that  a  prior  art 
document  m(!(!t  the  "how  to  u.se” 
re(|uir(!m(!nt  of  21  U.S.U.  112(a)  in  order 
to  (lualify  as  prior  art."**  Furthermon!. 
compliance!  with  tlu!  “how  to  make!” 
r(!quir(!m(!nt  is  judg(!d  from  the 
viewpoint  of  a  person  ofordinarv  skill 
in  lh(!  art,  and  thus  do(!.s  not  nupiire  that 
th(!  prior  art  docum(!nt  explicitly 
disclose!  infe)rmatie)n  within  the 
kiKjwleelge  e)f  sue:h  a  pe!r.se)n."" 

There!  is  an  aelelitieenal  impe)rtant 
eli.stine;tie)n  beUween  the  writte!n 
ele!.se:ri])tie)n  that  is  ne!e:e!s.sary  te)  suppeert 
ii  e;laim  uneler  21  U.S.U.  112(a)  anel  the 
ele!.se:riptie)n  sufficient  to  antie:ipate!  the! 


.subj(!e:t  matteu'  eif  the  edaiin  uneler  AIA 
21  U.S.U.  l()2(a)(l)  e)r  (a)(2). Te) 
pre)viele!  .suppe)rt  for  a  ediiim  unele!r  21 
U.S.U.  11 2(a).  it  is  neu-.esseuy  lh:et  the 
.spee:ifie;atie)n  ele!.se:ribe!  ;mel  (enable  the 
eenlire!  .se;ope!  eefthe  e.laimeul  inveentieui. 
lle)we!ve!r.  in  eereleer  fe)r  a  |)rie)r  art 
eleeeannent  te)  elesea  ihe  a  ediiimeel 
inventie)))  unele!r  AIA  21  U.S.Ci.  l()2(a)(l) 
e)r  (a)(2).  the  prie)rart  ele)e:ume!nt  neeeel 
e)nly  ele.seaihe  anel  eenable  eenee  skilleeel  in 
the!  art  ie)  make  a  single  s])e!e;ie!.s  e)r 
eembeeeliment  of  the  edaimeel  inventieen.^' 

An  antieapatory  ele!.se;riptle)n  it  is  ne)t 
reupiireul  in  eereler  lor  a  eli.sedeesure  te) 
eiualify  as  prie)r  art.  imleess  thee 
eli.sedejsure  is  beeing  useel  as  the  basis  lor 
an  anticipatie)!!  reejeeetie))!.  In  ae:e:e)relane:e 
with  pre-AIA  eease  law  e:e)ne:e!rning 
e)bviou.snes.s.  a  elisedosure  mav  be  enteui 
lor  all  that  it  woulel  re!a.se)nahiv  have 
maele  kne)wn  te)  a  per.se)n  of  eerelinarv 
skill  in  the  art.  Thus,  the  eie!.se:ri])tie)n 
reeeiuiremient  e)f  AIA  21  U.S.U.  l()2(a)(l) 
anel  (a)(2)  eloes  ne)t  preuduele  an 
eexiunineer  freem  applying  a  elisedeesure!  in 
an  e)hvie)usne!.s.s  reejeeetion  unele!r  AIA  21 
U.S.U.  102  sim])ly  beeeause  the 
eli.se:le).sure!  is  ne)t  aeleepiate  te)  antie:i])ate! 
the  edaimeeel  inventie)))  uneler  AIA  21 
U.S.U.  l()2(a)(l)  e)r  (a)(2). 

e:.  In  ])nhlie:  usee.  Uneleer  ])ie!-AIA  21 
U.S.C;.  102(1)),  that  an  inventie)))  was  "i)) 
|)ublie;  use)”  |))e!e:luel(!el  the  g)'a))t  ))fa 
])ate!))t  e)))ly  if  sued)  i)ublie:  u.se  e)e:ea))Te!el 
“i))  this  e:e)))))t)'v.” 

Unele!)- AIA  21  U.S.U.  102(a)(1),  the)))! 
is  ))o  ge!e)g)aphie:  li)!)itatie)))  e)))  where) 
prieer  ])uhlie:  use  e)r  j)))blie:  availability 
e)e;e:u)'.s.  Fu!ther)))e))e,  <)  publie:  )).se  weeulel 
!)e!eel  te)  e)e:e:ur  beefe)))!  the  e)ffe!e:tive!  fili))g 
elate  e)l  the  edi)in)e!el  i))ve!))tio))  te) 
e:e)!).stit))t(!  ]))  ie)r  art  )!))eler  AIA  21  U.S.U. 
102(a)(1). 

The  ]))’e!-AIA  case  law  also  i!)elie;ates 
that  a  publie:  use  will  bar  ])ate))tabilitv 
if  the  publie:  u.se  oe:e:ur,s  before  the 
e:ritie:al  elate  a))el  the  i))ventie)))  is 
reaely  for  patenting.^;*  Uneler  ])re-AlA  21 
U.S.U.  102(b).  the  uses  e)f  a)i  i))ve!ntion 
he!fe)re  the  patemt’s  critical  elate  that 
e:e)))stitute  a  “])ublie:  u.se”  fall  i))te)  twe) 
e:ate!ge))ie!.s:  The  u.se  either  “(1)  was 
ae:e:e!.s.sible  to  the  ])ublie:;  or  (2)  was 
e:e)))))))e!re:ially  e!X])le)iteel.”  '•*  Whether  a 
u.se  is  a  pee-AlA  21  U.S.U.  102(b)  publie: 
u.se  alse)  ele!j)e!))el.s  e)))  who  is  enaking  the 
use  e)f  the  inve!ntie)n.  “IWIhen  an 
asseateel  prie)r  use  is  ))e)t  that  e)f  the 
i)p])lie:a))t.  |p)-e-AlA  21  U.S.U.)  102(b)  is 
!)e)t  a  b;(r  whe))  that  ])rie)r  eese  e)r 
k!)e)wle!elge!  is  ))e)t  available)  te)  the 
])ubbe:.”  7''  h)  e)the!r  we))'el.s,  a  use  by  a 
thi)'el  j)a)ty  who  eliel  ))e)t  e)htai))  the 
i!)ve!!)tie)n  he))))  the  i))ve)))te)r  ))a!))eel  i)) 
the  c!])]die:atie)n  or  patent  is  an 
i))valielati))g  use  unele))’  pre-AIA  21 
U.S.U.  102(b)  e)))ly  if  it  falls  into  the  fir.st 
e:ate!ge)ry:  That  the  use  was  accessible  to 
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the  public.  On  the  other  hand,  "an 
inventor's  own  prior  conunercial  u.se. 
albeit  kept  secret,  may  constitute;  a 
public  use  or  sale  under  |])re-AlA  3.1 
D.S.O.)  102(1)),  barring  him  from 
obtaining  a  patent.”  Also,  an  inventor 
creates  a  ])nblic  use  bar  under  pre-AIA 

3.1  IJ..S.O.  102(b)  when  the  inventor 
shows  the  invention  to.  or  allows  it  to 
he  used  by,  another  person  who  is 
“under  no  limitation,  restriction,  or 
obligation  of  confidentiality”  to  the 
inventor.^7 

Further,  under  pre-AIA  3.1  U.S.Ci. 
102(a),  “in  order  to  invalidate  a  patent 
based  on  |)rior  knowledge  or  use"  by 
another  in  this  country  prior  to  the 
l)atent’.s  priority  date,  “that  knowledge 
or  use  must  have  been  available  to  the 
public.”^"  Patent-defeating  “use,” 
under  pre-AIA  3.1  IJ.S.Ci.  102(a). 
includes  only  that  “use  which  is 
accessible  to  the  public." 

As  discussed  ])reviou.sly.  ])uhlic  use 
under  AlA  3.1  lI..S.r..  102(a)(1)  is  limited 
to  those  uses  that  are  available  to  the 
public.  The  ])uhlic  use  provision  of  AlA 

3.1  II.S.C.  102(a)(1)  thus  has  the  .same 
substantive  .scope,  with  respect  to  uses 
by  either  the  inventor  or  a  third  party, 
as  public  n.ses  under  ])re-AIA  3.1  IJ.S.C. 
102(h)  by  unrelated  third  ])artie.s  or  n.ses 
by  others  under  ])re-AlA  3.1  U.S.Ci. 

102(a). 

As  also  discii.ssed  previously,  once  an 
examiner  becomes  aware  that  a  claimed 
invention  has  been  the  subject  of  a 
])olentially  public  u.se.  the  examiner 
may  require  the  applicant  to  provide 
information  showing  that  the  use  did 
not  make  the  claimed  process  accessible 
to  the  public. 

(1.  On  sale.  The  pre-AIA  case  law 
indicates  that  on  sale  activity  will  bar 
patentability  if  the  claimed  invention 
was:  (1)  The  subject  of  a  commerc;ial 
sale  or  offer  for  sale,  not  jjrimarily  for 
experimental  ])urpo.ses:  and  (2)  ready  for 
patenting.*"'  Contract  law  principles 
a])ply  in  order  to  determine  whether  a 
commercial  sale  or  offer  for  sale 
occurred.  In  addition,  the  enablement 
iiKjuiry  is  not  ap])licahle  to  the  (pie.stion 
of  whether  a  claimed  invention  is  “on 
sale”  under  pre-AIA  3.1  U.S.C.  102(1)).*'' 
The  phra.se  “on  sale”  in  AIA  3.1  II.S.C. 
1()2(a)(1)  is  treated  as  having  the  same 
meaning  as  “on  sale”  in  pre-AIA  3.1 
IJ.S.C.  ll)2(h),  except  that  the  sale  must 
make  the  invention  available  to  the 
public.  For  a  di.scussion  of  “on  sale”  as 
used  in  pre-AIA  3.1  IJ.S.C.  H)2(h),  .s(;e 
generally  MPFP  §  2133.03(1))  e/  saq. 

Under  pre-AIA  3.1  U.S.C.  102(h),  if  an 
invenlion  was  “on  sale,”  ])atentahility 
was  precluded  only  if  the  invention  was 
on  .sale  “in  this  country.”  Under  AlA  3.1 
U.S.C.  102(a)(1).  there  is  no  geographic 
limitation  on  where  the  sale  or  offer  for 


sale  may  occur.  When  formulating  a 
rejection.  Office  personnel  should 
consider  evidence  of  sales  activity, 
regardle.ss  of  where  the  sale  activity  took 
])lace. 

The  pre-AIA  3.1  U..S.C.  102(h)  “{)n 
sale”  ])rovi.sion  has  been  interi)reted  as 
including  commercial  activity  even  if 
the  activity  is  secret.  AIA  3.1  U.S.C. 
102(a)(1)  uses  the  same  “on  .sale”  term 
as  ])re-AlA  3.1  U.S.C.  102(h).  The  “or 
otherwise  available  to  the  public” 
residual  clau.se  of  AIA  3.1  U.S.C. 
102(a)(1).  however,  indicates  that  AIA 

3.1  U.S.C.  102(a)(1)  does  not  cover  .secret 
sales  or  offers  for  sale.  For  examj)le,  an 
activity  (such  as  a  sale,  offer  for  sale,  or 
other  comniercial  activity)  is  secret 
(non-public)  if  it  is  among  individuals 
having  an  obligation  of  confidentialitv 
to  the  inventor.*'- 

e.  Otherwise  available  to  the  public. 
AIA  3.1  U.S.C.  102(a)(1)  provides  a 
“catch-all”  provision,  which  defines  a 
new  additional  category  of  potential 
prior  art  not  provided  for  in  pre-AIA  3.1 
U.S.C.  102.  Sj)ecifically.  a  claimed 
invention  may  not  he  ])atented  if  it  was 
“otherwise  available  to  the  ])uhlic” 
before  its  effective  filing  date.  This 
“catch-all”  provision  ])ermit.s  decision 
makers  to  focus  on  whether  the 
disclosure  was  “available  to  the  public.” 
ratlier  than  on  the  means  by  which  the 
claimed  invention  became  available  to 
the  public  or  on  whether  a  disclosure 
constitutes  a  “printed  publication”  or 
falls  within  another  c:ategory  of  prior  art 
as  defined  in  AIA  3.1  U.S.C.  102(a)(1). 
The  availability  of  the  subject  matter  to 
the  ])nhlic  may  arise  in  situations  such 
as  a  student  thesis  in  a  university 
library.*''  a  poster  display  or  other 
information  di.sseminated  at  a  scientific 
meeting,*'-'  subject  matter  in  a  laid-open 
patent  a])])licatioii,*''’  a  document 
electronically  posted  on  the  Internet,*'" 
or  a  commercial  tran.saction  that  does 
not  constitute  a  .sale  under  the  Uniform 
Commercial  Code.*'^  Even  if  a  document 
or  other  disclosure  is  not  a  printed 
])nhlication,  or  a  transaction  is  not  a 
sale,  either  may  he  ])rior  art  under  the 
“otherwise  available  to  the  public” 
j)rovi.sion  of  AIA  3.1  U.S.C.  102(a)(1), 
provided  that  the  claimed  invention  is 
made  sufficiently  available  to  the 
public. 

f.  No  recjuirement  of  "by  others.”  A 
kev  difference  between  pre-AIA  3.1 
U.S.C.  l()2(a)  and  AIA  3.1  U.S.C. 
102(a)(1)  is  the  reepurement  in  pre-AIA 
31  U..S.C.  102(a)  that  the  ])rior  art  relied 
on  was  “by  others.”  Under  AIA  31 
U.S.C.  102(a)(1),  there  is  no  re(]uirement 
that  the  ])rior  art  relied  upon  he  by 
others.  Thus,  any  prior  art  which  falls 
under  AIA  31  U.S.C.  102(a)(1)  ne(;d  not 
he  by  another  to  constitute  potentially 


available  prior  art.  However,  disclosures 
of  the  subject  matter  made  one  year  or 
less  before  the  effective  filing  date  of  the 
claimed  invention  by  the  inventor  or  a 
joint  inventor  or  another  who  ohtain(;d 
the  subject  matter  directly  or  indirectiv 
from  the  inventor  or  a  joint  inventor 
mav  fall  within  an  exception  under  AIA 
31  U.S.C.  l()2(h)(l)  to  AIA  31  U.S.C. 
H)2(a)(l). 

g.  Admissions.  The  Office  will 
continue  to  treat  admissions  hv  the 
applicant  as  prior  art  under  the  AIA.  A 
statement  by  an  a])plicant  in  the 
specification  or  made  during 
prosecution  identifying  the  work  of 
another  as  “prior  art”  is  an  admi.ssion 
which  can  he  relied  upon  for  both 
anticipation  and  ohviou.sness 
determinations,  regardless  of  whether 
tlu;  admitted  prior  art  would  otherwise 
(jnalify  as  ])rior  art  under  AIA  31  U.S.C. 
102.*'*'  For  a  discussion  of  admissions  as 
IM'ior  art.  .see  generally  MFEP  §  2129. 

h.  The  meaning  of  “disclosure.”  The 
AIA  does  not  define  the  term 
“di.sclosnre.”  and  AIA  31  U..S.C.  l()2(a) 
does  not  use  the  term  “disclosure.”  AIA 
31  U.S.C.  l()2(h)(l)  and  (h)(2),  howev(;r, 
each  state  conditions  under  which  a 
“di.sclosnre”  that  otherwise;  falls  within 
AIA  31  U.S.C.  102(a)(1)  or  102(a)(2)  is 
not  j)rior  art  under  AIA  31  U.S.C. 
102(a)(1)  or  102(a)(2).*'"  Thus,  tlu;  Office 
is  treating  tlu;  term  “disclosnn;”  as  a 
generic  (;x])ression  intended  to 
encompass  the  docunu;nts  and  activities 
ennnu;rated  in  AIA  31  U.S.C.  102(a) 

(i.e..  being  ])atented.  descrihe;d  in  a 
j)rinted  publication,  in  jjuhlic  use.  on 
sale,  or  otherwi.se  available  to  the 
public,  or  being  de.scrihed  in  a  U.S. 
patent.  U.S.  patent  ajjplication 
publication,  or  WIPO  published 
application). 

2.  Prior  Art  Exceptions  Under  31  U.S.C. 
102(h)(1)  to  AIA  31  U.S.C.  102(a)(1) 

a.  Prior  art  exception  under  AIA  31 
U.S.C.  102(h)(1)(A)  to  AIA  31  U.S.C. 
102(a)(1)  (grace  period  inventor  or 
inventor-originated  disclosure 
excejjtion).  AIA  31  U.S.CJ.  102(h)(1)(A) 
])rovid(;s  exceptions  to  the  i)rior  art 
provisions  of  AIA  31  U.S.C.  102(a)(1). 
These  (;xt:e])tions  limit  the  use  of  an 
inventor's  own  work  as  prior  art,  when 
the  inventor's  own  work  has  been 
publicly  disclosed  by  the  inventor,  a 
joint  inventor,  or  another  who  obtained 
the  subject  matter  directly  or  indir(;ctly 
from  tlu;  inventor  or  joint  inventor.  AIA 
31  U.S.C.  102(h)(1)(A)  provides  that  a 
di.sclosnre  which  would  otherwise 
ipialify  as  jjrior  art  under  AIA  31  U.S.C. 
102(a)(1)  is  not  prior  art  if  the  disclosure 
was  made:  (1)  One  year  or  l(;ss  before 
the  effective  filing  date  of  the  claimed 
invention;  and  (2)  by  the  inventor  or  a 
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joint  inventor,  or  by  another  who 
obtained  the  subject  matter  direct Iv  or 
indirectly  from  the  iiivtaitor  or  joint 
inventor.  These  guidelines  will  llrst 
discuss  issues  |)(M'taining  to  disclosures 
within  the  grace  period  hv  the  inventor 
or  a  joint  inventor  (“grace  period 
inventor  disclosures")  and  then 
.siihseijiientlv  discuss  issues  pertaining 
to  disclosimis  within  the  grac:e  period 
hv  another  who  obtained  the  subject 
matter  directlv  or  indirectlv  from  the 


i.  Grace  period  inventt)r  disclosure 
excej)tion.  AlA  3.'i  l()2(h)(l)(A) 

first  provides  that  a  disclosure  which 
would  otherwise  (inalifv  as  ])rior  art 
under  AlA  3.5  l()2(a)(l)  may  he 


effective  filing  date  of  the  claimed 
invention:  and  (2)  by  the  inventor  or  a 
joint  inventor.  Thus,  a  disclosure  that 
would  otherwise  (pialify  as  prior  art 
under  AlA  35  II.S.G.  l()2(a)(l)  will  not 
h(!  tniated  as  prior  art  hv  Office 
|)(!r.sonnel  if  the  disclosure  is  made  one 
year  or  le.ss  before  the  effective  filing 
date  of  the  claimed  invention,  and  the 
evidence  shows  that  the  disclosure  is  by 
the  inventor  or  a  joint  invcmtor.  What 
evidence  is  necessarv  to  show  that  the 
disclosure  is  hv  the  inventor  or  a  joint 
inventor  nupiires  cas(!-hv-ca.se 
tniatment.  dej)ending  uj)on  whether  it  is 
apparent  from  tin;  disclosure  itself  or 
tin;  patent  a|)plication  s])ecification  that 
the  di.sclosnre  is  by  the  inventor  or  a 
joint  inventor. 

Office  per.sonnel  will  not  aj)ply  a 
disclosure  as  prior  art  under  AIA  35 
II..S.G.  l()2(a)(l)  if  it  is  apparent  from  the 
disclosure  it.self  that  it  is  by  the  inventor 
ora  joint  inventor.  Sjjecifically.  Office 
personnel  will  not  a])ply  a  disclosure  as 
prior  art  under  AlA  35  (l..S.(^  l()2(a)(l) 
if  the  di.sclosnre:  (1)  Was  made  one  year 
or  h;ss  before  the  effective  filing  date  of 
the  claimed  invention:  (2)  names  the 
inventor  or  a  joint  inventor  as  an  author 
or  an  inventor:  and  (3)  does  not  name 
additional  ])ersons  as  authors  on  a 
j)rinted  publication  or  inventors  on  a 
patent.  'This  m(;ans  that  in 
circnm.stances  where  an  ap])lication 
names  additional  per.sons  as  inventors 
relative  to  tin;  persons  nann;d  as  authors 
in  the  publication  (e.g.,  the  ap|)lication 
names  as  inventors  A.  b.  and  (',.  and  the 
publication  names  as  authors  A  and  H). 
and  tin;  publication  is  one  year  or  less 
lM;fore  the  effective  filing  date,  it  is 
apparent  that  the  disclosure  is  a  grace 
period  inventor  disclosure,  and  the 
publication  would  not  he  treated  as 


prior  art  under  AIA  35  l()2(a)(  l). 

if.  however,  the  ai)i)lication  names 
fewer  inv(;ntors  than  a  ])nhlicalion  (e.g.. 
tin;  application  names  as  inv(;ntors  A 
and  13,  and  tin;  publication  names  as 
authors  A.  13  and  G).  it  would  not  he 
readily  apparent  from  the  publication 
that  it  is  by  the  inventor  or  a  joint 
inv(;ntor  and  tin;  |)uhlication  would  lx; 
tr(;at(;d  as  prior  art  under  AIA  35  II.S.G. 
in2(a)(1). 

'The  Ollice  is  also  r(;vi.sing  the  rules  ol 
practice  in  a  separate  action  (RIN  ()()51- 
A(',77)  to  provide;  that  applicants  can 
include  a  statement  of  any  grace  p(;riod 
inventor  disclosures  in  the  sj)ecification 
(37  (;FR  1.77(b)(li)).  An  applii;ant  is  not 
r(;(iuir(;d  to  u.se  the  format  specified  in 
37  (]FR  1.77  or  identify  any  ])rior 
di.sclosun;s  by  the  inventor  or  a  joint 
inventor  (unle.ss  necessarv  to  overcome 
a  rejection),  hut  identifying  any  j)rior 
disclosur(;s  by  the  inveaitor  or  a  joint 
inventor  mav  exj)edite  examination  of 
the  application  and  save  a})])licants  (and 
the  (iffice)  the  costs  related  to  an  Office 
action  and  reply.  If  the  patent 
application  specification  contains  a 
s])(;cific:  r(;ference  to  a  grace;  p(;riod 
inventor  disclosure,  tin;  Office  will 
consld(;r  it  appar(;nt  from  the 
specification  that  the  disclosure;  is  hv 
the;  inventeer  e)r  cl  jeiint  inventeir. 
pre)viele;el  that  the;  elise:le)sure;  ele)e;s  neit 
name;  cielelitiemal  autlmrs  eir  inventens 
anel  there;  is  nei  either  eviele;ne:e;  tei  the; 
e;emtrarv.  'The  applie:ant  may  al.sei 
preiviele;  a  e:e)py  eif  the;  elise;le)sure;  (e.g.. 
e:e)pv  eif  a  j)rinte;el  ])ublie;atie)n). 

The  Ofiie:e;  is  iilsei  re;vising  the  rnle;s  eif 
|)rae;lie:e;  in  a  .sejiarate  ae:tie)n  (RIN  0851- 
A(;77)  tei  jireiviele  a  me;e;hanism  feir  filing 
an  affielavit  eir  elee;laralie)n  (imeleir  37 
(]FR  1.130)  to  eistcihlish  that  a  elise:losure; 
is  neit  prior  art  uneler  AIA  35  ll..S.(^ 
102(a)  elne;  tei  an  excejitiein  in  AIA  35 
IJ.S.C].  102(b).  In  the;  situatiems  in  which 
it  is  not  apjiarent  freim  the;  eli.se:le)sure  eir 
the  pateint  a])plie;atiein  spe;e:ifie:ation  that 
the;  eliseileisnre  is  by  the;  inventeir  eir  a 
jeiint  inve;ntor.  the  a])])lie:ant  may 
e;.stahlish  by  way  eif  an  affiehivit  eir 
ele;e:laratiem  that  a  grae:e;  iieirieiel 
eliscleisure;  is  neit  prieir  art  nnele;r  AIA  35 
II..S.(3.  102(ci)(l)  he;e:au.se;  the  elise;le)sure; 
was  by  the;  inventeir  eir  a  jeiint  inveinteir. 
Se;e;tiem  ll.D.l.  eif  these;  examiinitiein 
guiele;line;s  eli.se;nsse;s  the;  use;  eif  affielavits 
eir  ele;e;laratiems  tei  sheiw  that  the; 
elise:leisure;  was  maele;  by  the  inventeir  eir 
a  jeiint  inventeir  uneleir  the;  e;xe;e;|itiein  eif 
AIA  35  l)..S.G.  102(h)(1)(A)  feir  <i  griie:e; 
perieiel  inventeir  elise;lei.sure. 

ii.  Grae:e  |ie;rieiel  inventeir-eiriginate;el 
eli.scleisure;  e;xe:e;|itiein.  AIA  35  U.S.f]. 
102(li)(l)(A)  alsei  preivieles  that  a 
elise;leisure;  whie:h  weinlei  eitheirwi.se 
einalily  as  prieir  art  nneler  AIA  35  l)..S.(]. 
102(a)(1)  may  be  eli.sejualifieel  as  prieir  art 


if  the  eli.sedeisure;  was  maele:  (1)  One;  year 
eir  le;ss  befeire;  the;  e;ffe;e:tive;  filing  elate;  eif 
the;  e:laime;el  inventiein:  iinel  (2)  by 
another  whei  eihlaine;ef  the;  subje;e:t  matter 
elire;e;tlv  eir  inelire;e:tlv  from  the  inventeir 
eir  cl  jeiint  inventeir.  Thus,  if  a  elise:leisure 
u]iein  whie:h  the;  re;ji;e;tiein  is  ha.seiei  is  hv 
seimeeine;  whei  obtaineiel  the;  suhje;e:t 
matter  freim  the;  inventeir  eir  ii  jeiint 
inventeir,  anel  weis  niiiele  eine;  year  eir  less 
heifeire  the;  e;ffe;e:tive  filing  elate;  eif  the; 
e;laimeel  inventiein,  the;  a]i]ilie;ant  mav 
e;stablish  hv  way  of  an  affielavit  eir 
elee;laratiein  that  the;  elise:leisure;  is  neit 
prieir  art  nneler  AIA  35  II..S.G.  102(a)(1) 
he;e;an.se  the  elise:leisure;  was  by  aneitheir 
whei  eilitaineel  the  sulijee:t  matte;r  elire;e:tly 
or  inelire;e:tlv  freim  the  inventeir  eir  ei  jeiint 
inventeir.  Se;e:tiein  II. D. 3.  eifthei.se; 
eixaminatiein  gnielelines  dise;usse;s  the 
u.se  of  affielavits  eir  ele;e;laratieins  to  sheiw 
that  a  eli.se:leisure  was  by  another  who 
eilitaineel  the  sulijee:t  matter  elise:leise;el 
elire;e:tlv  eir  ineliree:tly  freim  the  inventeir 
eir  a  jeiint  inventeir  uneler  the;  exe:e;]itiein 
of  AIA  35  lI.cS.G.  102(h)(1)(A)  feir  a  grae:e; 
perieiel  inventeir-eiriginateel  elise.leisure;. 

li.  Prieir  cirt  exe:e]itiein  uneler  AIA  35 
lI.cS.C:.  102(li)(l)(13)  to  AIA  35  II.S.G. 
102(a)(1)  (inventeir  eir  inventeir- 
eiriginateel  prieir  pulilie:  elise:leisnre; 
e;xe:e;|itiein).  AIA  35  II..S.(^  102(li)(l  )(13) 
jireivieles  aelelitieinal  e;xe;e;ptieins  tei  the; 
]irieir  art  preivisieins  eif  AIA  35  II..S.(;. 
102(a)(1).  The;se  e;xe:e;ptieins  eli.seiualifv  a 
elise;leisure  eif  suhje;e:t  matteir  that  eie;e;nrs 
cifte;r  the;  suhje;e:t  matter  hael  lie;e;n 
linblie:ly  elise:leise;el  by  the;  inventeir,  a 
jeiint  inventeir,  eir  another  whei  eilitaineel 
the;  snlije;e:t  nuitter  elire;e;tlv  eir  inefire;e:tlv 
freim  the;  inventeir  eir  jeiint  inventeir. 
Spe;e;ifie:ally.  AIA  35  II.S.G.  102(li)(l )(13) 
Jireivieles  that  a  eiise;losure  whie.h  weiulel 
eitherwi.se;  ejualify  as  jirieir  art  uneler  AIA 
35  U..S.G.  102(a)(1)  (jiatent,  jirinteel 
jiublie:atiein.  jiublie:  u.se;.  sale,  eir  either 
me;ans  of  jinhlie:  availaliilitv)  may  be; 
eli.se|ualified  as  jirieir  art  if:  (1)  The 
eli.se;leisure;  was  maele  one  year  eir  le.ss 
befeire  the  e;ffee;tive  filing  elate  of  the 
e:laime;el  inventiein:  anel  (2)  the;  .sulije;e:t 
matteir  eli.se:leise;el  hael  lie;en  jireivieiuslv 
jinhliclv  eliscleiseel  by  the;  inventeir,  a 
jeiint  invemtor,  eir  aneither  who  eilitaineel 
the;  subjeeit  matter  elireie-.tly  eir  inelire;e;tly 
freim  the;  inveinteir  eir  jeiint  inventeir.  The 
jireivieius  jiuhlie:  eli,se;lei.sure  eif  the  snhjeiel 
matteir  by  the  inventeir.  a  jeiint  inveinteir, 
eir  cineither  whei  eilitaineel  the;  .snhje;e:t 
matter  eliree;tly  eir  inelirectlv  freim  the 
inveinteir  eir  jeiint  inventeir  must  itself  be 
a  ilise;leisure;  within  the;  eine;-ve;ar  grcie:e 
jieirieiel  (i.e..  he;  either  a  grcie:e;  jierieiel 
inventeir  eli.se:leisnre;  by  the;  inventeir  or  a 
jeiint  inventeir  eir  he;  a  grae:e;  jierieiel 
inventeir-eiriginateel  elise;leisure;  by 
aneither  whei  eilitciineiel  the;  .subje;e:t  matter 
elire;e:tlv  or  inelire;e:tlv  from  the  inventeir 


inventeir  eir  jeiint  inventeir  (“grae:e  jierieiel 
inventeir-eiriginateiel  eiise:lei,snre;.s"). 
.See;tiein  II. A.  eif  these;  eixaminatiein 
guielelineis  elise:n.sse;s  the;  “effe;e;tive  filing 
elate”  eif  a  e:laime;el  inventiein. 


elisejualifieiel  as  jirieir  art  if  the  elisedeisure 
is  maele:  (1 )  One  yeiar  eir  less  lieifore  the; 
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or  joiiif  inv(Mitor).  Othonviso.  tlu; 
previous  j)ul)li(;  disclosure  of  the  subject 

AIA  .t5ll  S  (  i()2(;,Kl)that  could  not 

•)(.  ois(]ualif]ed  under  AlA  35  1)  S  (' 

102(1))(1).  Section  11. A.  of  these 

exainination  guidelines  discusses  the 

effective  filing  date”  of  a  claimed 

invention.  Section  11.D.2.  ofthe.se 
examination  guidelines  di.scusses  the 

ijse  o  affHlavitsor(hH:hnati(^^^ 

hat  thesuhiect  matter  di.sclo.sed  had. 
Ijeforesuch  di.sclosure,  been  ])uhliclv 
disclo.sed  by  the  inventor  or  a  joint 
inventor,  and  .section  fl.D.;t.  of  these 
examination  guidelines  di.scnsses  the 
nse  of  affidavits  or  declarations  to  show 
that  another  obtained  the  subject  matter 
disclo.sed  directly  or  indirectlv  from  the 
inventor  or  a  joint  inventor. 

file  excejition  in  AlA  35  U.S  f' 
102(h)(1)(H)  applies  if  the  "subject 
matter  disclosed  (in  the  intervenino 
disclosure)  had.  before  such 
linterveningl  di.sclo.sure.  been  puhliclv 
di.sclo.sed  by  the  inventor  or  a  joint  ‘ 
inventor*  *  The  exception  in 
/^A  35  n.S.C.  102(1))(1)(H)  focu.seson 
IIh;  suhiect  matter”  that  had  been 
pnh  icly  di.sclo.sed  by  the  inventor  or  a 
hunt  inventor.  There  is  no  reiiuirement 
iinder  AlA  3.5  IJ.S.C.  102(l))(l)(13)  that 
of  disclosure  hv  the  inventor 
oi-ajoinl  inventor  (e.g..piitenting.  ! 

publication,  public  ii.se.  .sale  activitv)  he  I 
U!  .same  as  the  mode  of  di.sclo.sure  of  l 
Iho  intervening  grace  period  di.sclo.sure.  , 

I  iioie  IS  al.so  no  re{|uirement  that  the 
disclosure  by  the  inventor  or  a  joint  I 

mventm-  he  a  verbatim  or  ipsissiwis 
varhis  di.sclo.sure  of  the  intervening 
grace  period  di.sclo.sure.’"  What  is  ‘ 

r(!(]uired  for  subject  matter  in  an  i 

intervening  grace  period  di.sclo.sure  to  « 

ne  excepted  under  AlA  35  IJ.S.C.  e 

1()2(h)(l)(B)  IS  that  the  subject  matter  of  n 
the  (hsclosure  to  he  disipialified  as  prior  p 
ait  nuKst  have  been  jireviouslv  puhliclv  n 

di.sclo.sed  by  the  inventor  or  a  joint  ‘  u 

inventor. 

I’fie  excejjtion  in  AlA  35  IJ  S  C 
il02(h)(i  )(B)  a, Allies  to  the  suhjeci’  matter  H 
111  the  di.sclosure  being  relied  upon  as  J 
prior  art  for  a  rejection  under  AlA  35 
IJ.S.C.  l()2(a)(l)  (an  intervening 
(  i.sc  osiire)  that  was  al.so  puhliclv 
disclo.sed  by  the  inventor  or  a  joint 
inventor  before  such  intervening 
disclosure.  The  subject  matter  of  an 
intervening  grace  period  disclosure  tbat 
\va.s  not  previously  publicly  di.sclo.sed 
liy  the  inventor  or  a  joint  inventor  is 
availahle  as  jirior  art  under  AlA  35  pn 

IJ.S.C.  ]()2(a)(l).  Forexani|)le.  the 
inventor  or  a  joint  inventor  had  imhliclv 
di.sclo.sed  elements  A,  B,  and  C.  and  a  ' 
.snh.seipient  intervening  grace  period 
disclosure  discloses  elements  A.  B,  C 
and  D.  then  only  element  D  of  tlie 


•ft  K^ace  period  di.sclo.sure  is 

available  as  prior  art  under  AlA  35 
I  bS.C.  102(a)(1). 

In  addition,  if  subject  matter  of  an 
mteryenmg  grace  jieriod  disclosure  is 
.‘mnply  a  more  general  de.scription  of  the 
■snl))ect  matter  previously  imhliclv 
disclosed  by  the  inventor  or  a  joint 
inventor,  the  excejition  in  AlA  35  IJ  S  f’ 
V  ld2(h)(l)(B)  apjilies  to  such  subject 
matter  of  the  intervening  grace  period 
disclosure.  For  example,  if  the  inventor 
m  a  )omt  inventor  had  puhliclv 
di.sclo.sed  a  .species,  and  a  sub.seinient 
intervening  grace  period  di.sclo.sure 
'  a  genus  (i.e.,  provides  a  more 

generic  di.sclo.sure  of  the  species),  the 
■  intervening  grace  jieriod  disclosure  of 
the  genus  is  not  availahle  as  prior  art 
under  AlA  35  IJ.S.C.  1()2(a)(l) 

Convensely.  if  the  inventor  ora  joint 

inventor  had  jmhlicly  disclosed  a  genus 
and  a  suhsequent  intervening  grace 
poriod  di.sclo,sure  discloses  a  species 
tim  intervening  grace  period  disclosiire 
of  the  species  would  be  availahle  as 
prior  art  under  AIA  35  IJ.S.C.  1()2(a)(l). 
Likewi.se,  if  the  inventor  or  a  joint 
inventor  had  jmhlicly  di.sclo.sed  a 
.‘^pocies,  and  a  siih, sequent  intervening 
grace  jieriod  disclosure  disclo.ses  an 
abernative  species  not  al.so  di.sclo.sed  hv 
tlie  inventor  or  a  joint  inventor,  the 
mteryenmg  grace  jieriod  di.sclo.sure  of 
tlie  alternative  sjiecies  would  he 
availahle  as  jirior  art  under  AIA  35 
I’.S.C.  1()2(a)(l). 

binally.  AIA  35  IJ.S.C.  102(h)(1)(B) 
does  not  di.scu.ss  “the  claimed  ! 

inyention"  with  resjiect  to  either  thi-  i 
•snliject  matter  di.sclo.sed  hv  the  inventor 
or  a  joint  inventor,  or  the  subject  matter  , 
of  the  siibseciuent  intervening  grace 
poriod  disclosure.  Any  imjuirv  with  i 
lesjioct  to  the  claimed  invention  is  ;i 

whether  or  not  the  subject  matter  in  the  f 
prior  art  di.sclo.sure  being  relied  ujion  ti 
anticijiates  or  renders  obvious  the  / 

olaiined  invention.  A  determination  of  h 
wliether  the  excejition  in  AIA  35  IJ.S.C.  a 
Jd^{l))(l)(B)  is  ajijilicable  to  .subject  1 

imitter  m  an  intervening  grace  jieriod  a] 

disclosure  does  not  involve  a  aj 

oomjiari.son  of  the  subject  matter  of  the  ‘‘I 
olaimed  invention  to  either  the  .subject  ^ 
matter  di.sclo.sed  hv  the  inventor  or  a 
)()iiil  inventor,  or  to  the  subject  matter 
ol  tlie  sulrsequent  intervening  grace 
poriod  di.sclo.sure.  P' 
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C  Provisions  PeHoining  to  Sulnert 

or  A,,,, action 

Z'r  r  ;  '"r-r  Hoforo 

the  ntective  hting  Dote  of  the  Clohnod 
Invonlion 

be  1.  Prior  Art  Under  AIA  35  IJ.S.C 
102(a)(2)  (U.S.  Patents.  U.S.  Patent 
Ajijihcation  Publications,  and  World 

(UIl  Q)  I  nhlications  of  International 
Ajijihcations  (WlPO  Published 
,r  Applications)) 

AIA  35  IJ.S.C.  1()2(a)(2)  .sets  forth 
iree  tyjies  of  jiatent  documents  that  are 
availali  e  as  jirior  art  as  of  the  dale  thev 
were  effectively  filed  with  resjiect  to  the 
.subject  matter  relied  ujion  in  the 
document  if  they  name  another 
inventor;  (1)  U.S.  jiatenls;  (2)  U.S.  jiatent 
ajiji  ication  jmlilications;  and  (3)  WIPO 
published  ajijilications.  These 
,  document.s  may  have  different  jirior  art 
oltects  under  jire-AIA  35  U.S.C.  102(e) 
tlian  under  AIA  35  U..S.C.  102(a)f2l 
..r'n'o  p“,bi'blished  ajiplication.s.  AIA 

■iri  IJ.S.C..  102(a)(2)  exjihcitly  references 

•S  jiatents  and  U.S.  jiatent  ajijilication 
Jiulilications.  Moreover,  th(>  WIPO 
publication  of  a  PCT  international 
iijijilication  that  designates  the  United 
Mates  IS  an  ajijilit:ation  for  jiatent 
deemed  jmhlished  under  35  U.S.C. 

122(li)  lor  jmrjioses  of  AIA  35  U.S  CJ 
102(a)(2)  under  35  U.S.C.  374  Thus 
imdoi- ll,(,  AIA. 

(.1  apiilicalii.iis  thill  (l(i.si{.iM|o  111,. 

United  States  are  treated  as  U.S.  jiatent 
cijijilication  jmlilications  for  jirior  art 
purjio.ses.  regardless  of  the  international 
bling  date,  whether  they  are  jmhlished 
111  Fnghsh,  or  whether  the  PCT 
international  ajijilication  enters  the 
national  stage  in  the  United  Stales 
Accordingly,  a  U.S.  jiatent.  a  U.S.', latent 
ajijilication  jiulilication.  ora  WdPO 
jnihlished  application  that  names 
another  inventor  and  was  effectivelv 
bled  before  the  effective  filing  date  of 

AlA''ir"i’'c  P'’>»''art  under 

AIA  35  U.S.C.  102(a)(2).  This  differs 

trom  the  treatment  of  a  WlPC  jmhli.shed 
ajijilication  under  jire-AIA  35  U  S  (’ 

102(e),  where  a  WIPO  jmhli.shed" 
ajiji  ication  is  treated  as  a  U.S.  jiatent 
ajijilication  jiulilication  only  if  the  PC'l’ 
ajijilication  was  filed  on  or  afti'r 
Noyemher  29.  2000,  and  jmhli.shed 
under  PCT  Article  21(2)  in  the  English 
language.  ^ 

A  U.S.  Jiatent.  U.S.  jiatent  ajijilication 
piihlication.  or  WIPO  jmhli.shed 
apjilication  is  prior  art  under  AIA  35 
U.S.C.  102(a)(1)  if  its  is.sue  or 
jiulilication  date  is  before  the  effective 
iliiig  (late  of  the  claimed  invention  in 
(juestion.  If  the  issue  date  of  the  U.S. 
patent  or  jiulilication  date  of  the  U.S. 

Jiatent  ajijilication  publication  or  WIPO 
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publishiHl  application  is  not  before  the 
effective  tiling  date  of  the  claimed 
invention,  it  may  still  lie  applicable  as 
prior  art  nnder  AiA  3.'>  l()2(a)(2) 

if  it  was  "effectively  filed"  liefore  the 
effective  filing  date  of  the  claimed 
invention  in  (piestion  with,  respect  to 
the  subj(H:t  matter  relied  upon  to  rejiict 
the  claim.  .Section  11. A.  of  these 
examination  guidelines  di.scnsses  the 
"effective  filing  date"  of  a  claimed 
invention.  AIA  tlti  IK.S.d.  H)2(d)  sets 
forth  the  criteria  to  determine  when 
subject  matter  described  in  a  U..S. 
patent.  II. .S.  patent  application 
pulilication.  or  WlPO  ))uhii.shed 
application  was  "effectively  filed"  for 
jiurposes  of  AIA  3.")  IL.S.C',.  H)2(a)(2). 

1).  Determining  when  subject  matter 
was  effectivelv  filed  nnder  AIA  3.") 

U.S.C.  l()2(d).  AIA  3.'-)  U.S.C.  1()2(d) 
provides  that  a  l'..S.  patent.  II. .S.  patent 
application  publication,  or  WlPC) 
jmhlished  application  is  prior  art  under 
AIA  3.')  II..S.(1.  l()2(a)(2)  with  respect  to 
any  subject  matter  described  in  the 
jiatent  or  published  application  as  of 
either  its  actual  filing  (late  (AIA  3.'! 

U.S.C.  l()2(d)(l)).  or  the  filing  date  of  a 
prior  a|)plication  to  which  there  is  a 
j)rioritv  orbiMiefit  claim  (AIA  3.'i  U..S.C. 
1()2(d)(2)).  A  II..S.  pat(!nt.  II..S.  ])atent 
ap|)lication  publication,  or  WIPO 
|)nblisb(Hi  a|)])lication  "is  entitled  to 
claim"  priority  to,  or  the  iHMudit  of,  a 
prior-fihid  a])])iication  if  it  fidfills  the 
minist(!rial  r(Kpurements  of:  (1) 
Containing  a  priority  or  benefit  claim  to 
the  prior-fil(!(i  application:  (2)  being 
filed  within  the  applicable  filing  |)eriod 
re(|nirement  (copending  with  or  within 
twelve  months  of  the  earlier  filing,  as 
ajijilicable):  and  (3)  having  a  common 
inventor  or  being  by  the  same 
applicant.-'- 

The  AIA  draws  a  distinction  between 
actually  being  entitled  to  prioritv  to.  or 
the  lienefit  of.  a  prior-filed  apjilication 
in  the  definition  of  effective  filing  date 
of  a  claimed  invention  in  AIA  35  II..S.C. 
100(i)(l  )(I3).  and  merely  being  entitled 
to  claim  jiriority  to.  or  the  benefit  of.  a 
prior-filed  application  in  the  definition 
of  effectivelv  filed  in  AIA  35  II..S.C. 
1()2(d).''  ‘  As  a  result  of  this  distinction, 
the  (juestion  of  whether  a  jiatent  or 
published  application  is  actually 
entitled  to  jiriority  or  benefit  with 
respect  to  any  of  its  claims  is  not  at 
is.sne  in  determining  the  date  the  patent 
or  pulilished  application  was 
"effcctively  filed"  for  jirior  art 
jmrposes.-'^  Thus,  as  was  the  case  even 
jirior  to  the  AIA,'*'’  there  is  no  need  to 
evaluate  whether  any  claim  of  a  II. .S. 
patent,  LI..S.  jiatent  application 
pulilication.  or  WIPCJ  published 
ap|)lication  is  actually  entitled  to 
priority  or  benefit  under  35  U.S.C.  119, 


120.  121,  or  305  when  applying  such  a 
document  as  prior  art. 

AIA  35  U..S.C.  102(d)  retiuires  that  a 
lirior-filed  application  to  which  a 
prioritv  or  benefit  claim  is  made  must 
de.scribe  the  subject  matter  from  the  U..S. 
patent,  U..S.  patent  application 
publication,  or  WIPO  published 
application  relied  upon  in  a  rejection. 
However,  AIA  35  U..S.C.  102(d)  does  not 
re(|uire  that  this  de.scription  meet  the 
re(]nirements  of  35  U..S.C.  1  12(a).  As 
discussed  |)reviouslv  with  res|)ect  to 
AIA  35  U.S.C.  102(a)(1).  the  Office  does 
not  view  the  AIA  as  changing  the  extent 
to  which  a  claimed  invention  must  he 
de.scribed  for  a  prior  art  document  to 
anticipate  the  claimed  invention  under 
AIA  35  U.S.C.  102. 

The  AIA  also  eliminates  the  so-called 
////mer  doctrine.'"*  Under  the  Hihiun' 
doctrine,  jire-AlA  35  U..S.C.  102(e) 
limited  the  effective  filing  date  for  U..S. 
patents  (and  jinblished  ap])lications)  as 
prior  art  to  their  earliest  II.S.  filing  date. 
In  contrast.  AIA  35  U.S.(^,.  102(d) 

|)rovides  that  if  the  U.S.  i)atent.  U.S. 
patent  a])])lication  i)ublication.  orWlPO 
])ubli‘  hed  application  claims  ])rioritv  to 
(me  or  more  prior-Iihul  foreign  or 
international  applications  under  35 
U.S.C.  119  or  305,  the  patent  or 
l)nblished  a])])lication  was  (dfectively 
filed  on  the  filing  date  of  tlu!  (iarlie.sl 
such  application  that  d(!scrib(!s  tin; 
snhj(!ct  matter.''"  Therefore,  if  tlu; 
snbj(K:t  matter  relied  upon  is  described 
in  the  a|)|)lication  to  which  tluire  is  a 
])riority  or  Ixmefit  claim,  a  U.S.  patent, 
a  U..S.  i)atent  application  puhlication,  or 
WIPO  puhlislKul  application  is  effective 
as  ])rior  art  as  of  the  filing  date  of  the 
earliest  such  application,  regardless  of 
where  filed. 

c.  R(!(juirement  of  “names  anotluir 
inventor."  To  (|ualify  as  j)rior  art  under 
AIA  35  U.S.C.  l()2(a)(2),  the  pricir  art 
U.,S.  patent,  U.S.  patent  application 
publication,  or  VVlPO  published 
application  must  "nameisj  another 
inventor.”  This  m(!ans  that  if  there  is 
any  difference  in  inventive  entitv 
between  the  prior  art  U.S.  patent,  U.S. 
patent  application  ])ublication.  or  WIPO 
])ublished  ap])lication  and  the 
a])])lication  under  (jxamination  or  ])atent 
und(!r  reexamination,  the  U.S.  ])atent. 
U..S.  jjatent  application  publication,  or 
WIPO  publisluid  application  satisluis 
the  “names  another  inventor" 
rcHjuirement  of  AIA  35  U.S.C.  l()2(a)(2). 
Thus,  in  the  ca.se  of  joint  invcmtors.  onlv 
one  inventor  ikuhIs  to  be  different  for 
the  inventive  (mtiti(!s  to  be  different, 
liven  if  tluire  are  some  inventors  in 
common  in  a  U.S.  patent,  a  U.S.  ])atent 
apj)lication  publication,  or  W1P() 
j)nblished  ap])lication  and  in  a  later- 
filed  application  under  examination  or 


patent  under  recixamination.  the  U.S. 
])at(;nt.  a  U.S.  patent  apjilication 
])ublication.  or  WIPO  jnihlished 
a])|)lication  (lualifies  as  jjrior  art  iiiuhir 
AIA  35  U.S.C.  l()2(a)(2)  unhi.ss  an 
exce])tion  in  AIA  35  U.S.C.  l{)2(b)(2)  is 
a|)plicahle. 

2.  Prior  Art  Iixce])tions  Under  35  U.S.C. 
l()2(h)(2)  to  AIA  35  U.S.C.  l()2(a)(2) 

a.  Prior  art  exception  under  AIA  35 
U.S.C.  l()2(b)(2)(A)  to  AIA  35  U.S.C. 
l()2(a)(2)  (inventor-originated  disclosure 
exc(;ption).  AIA  35  U.S.C.  1()2(h)(2)(A) 
provid(!s  an  excei)tion  to  the  ])rior  art 
provisions  of  AIA  35  U.S.C.  l()2(a)(2). 

This  exception  limits  tlu;  use  of  an 
invcmtor’s  own  work  as  prior  art,  when 
the  inventor’s  own  work  is  disclosed  in 
a  U.S.  i)atent.  U.S.  ])atent  aj)plication 
publication,  or  WIPO  publislied 
apj)lication  by  another  who  obtaimul  the 
subject  mattcir  directly  or  indirectly 
from  the  invcmtor  or  joint  inventor. 

Specifically.  AIA  35  U.S.C. 
l()2(b)(2)(A)  provides  that  a  disclosure 
which  would  otherwise  (jualily  as  prior 
art  under  AIA  35  U.S.C.  1{)2(aj(2)  may 
be  disciualified  as  prior  art  if  the  subjiict 
matter  di.sclosed  was  obtained  directly 
or  indirectly  from  the  inventor  or  a  joint 
inventor.  Tims,  if  the  .suhjcict  matter  in 
a  U.S.  ])atent.  U.S.  pattmt  application 
]niblication,  or  WIPO  i)ublished 
ap])lica!ion  upon  which  the  njjection  is 
bas(!d  is  by  another  who  obtained  the 
suhj(K:t  matter  from  the  inventor  or  a 
joint  inventor,  tlu;  ai)plicant  mav 
establish  by  way  of  an  affidavit  or 
d(u:laration  that  a  disclosure  is  not  prior 
art  under  AIA  35  U.S.C.  1l)2(a)(2). 

Section  11. D. 3.  of  these  (ixamination 
guidelines  discusses  the  u.se  of  affidavits 
or  declarations  to  show  that  the 
disclosure!  was  by  anothe^r  who  obtained 
the  subjeict  matter  disclosed  directly  or 
indirectly  from  the  inventor  or  a  joint 
inventor  under  the  exce])ti()n  of  AIA  35 
U..S.C.  1()2(b)(2)(A)  for  an  inventor- 
originated  disclosure!. 

h.  Prior  art  exce!i)tion  under  AIA  35 
U.S.C.  1()2(b)(2)(13)  to  AIA  35  U.S.C. 
1()2(a)(2)  (invemtor  or  inventor- 
originated  ])ri()r  i)uhli(:  disclosure 
e!xc(!ption).  AIA  35  U.S.C.  1()2(b)(2)(B) 
providers  additional  ex(:(!])tions  to  the 
jM'ior  art  provisions  of  AIA  35  U.S.C. 
1()2(a)(2).  The!se  (!xe:e!ptions  di.sejualify 
suhje!ct  matte!!'  that  was  efiectively  filed 
hy  another  afte!r  the  suhje!ct  matter  had 
been  j)ublicly  disclosed  by  the  inventor, 
<1  joint  inv(!nt()r,  or  another  who 
obtained  the  subject  matte!!'  directly  or 
i!i(li!'(!Ctly  fro!!!  the  inve!!ito!'  or  joi!it 
i!ive!it()!'. 

Sp(!cifically,  AIA  35  U.S.C. 
1()2(b)(2)(B)  provideis  that  a  disclosure! 
which  would  otherwise  (jualilV  as  j)!'io!' 
art  uneleir  AIA  35  U.S.C.  l()2(aj(2)  (a  U.S. 
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psitont.  IJ.S.  j)at(;nt  application 
pul)  icalion.  or  WIPO  p„|,|islH;(| 

8ia.v  I, ,Mii»,|u„iin,,,i„.,|a.i„r 

<ut  il  thosiibiocf  niattor  disclosod  had 
juon  proviously  puhlidv  disclosed  hv 
tiH)  inyonlor.  a  joint  inventor,  or  another 
who  obtained  the  subject  matter  directly 
oi  ''uhreclly  Ironi  the  inventor  or  joint  ‘ 
inventor.  1  he  previous  iinhlic 
(lisclosnre  ol  the  subject  matter  hv  the 
inventor,  a  joint  inventor,  or  another 
who  obtained  the  subject  matter  directly 
OI  indirectly  from  the  inventor  or  joint  " 
inventor  inn, St  it.self  hea  public 
‘  nso  cKsnre  Ji.e.,  he  either  an  inventor 
di.sclo.snre  by  the  inventor  ora  joint 
invmitor  or  he  an  inventor-orij>inated 

di.sclosure  by  another  who  obtained  the 
Mihiect  matter  directly  or  indirectly 

dom  the  inventor  or  joint  inventor)  If 

a  previous  public  di.sclosure  hv  the 
inventor  or  which  originated  with  the 
inventor  is  not  within  the  grace  iieriod 

(inality  as  prior  art  under  AlA  35  U.S.C 
102(a)(1),  and  could  not  he  disiinalified 

t  o  SiH-Mon 

1  .JJ.2.  ol  the.se  examination  guidelines 
discn.s.ses  the  ii.se  of  affidavits  or 
declarations  to  .show  that  the  subject 
inatter  di.sclo.sed  had,  before  such 
disolo.snre,  been  publicly  di.sclo.sed  by 
ihe  inventor  or  a  joint  inventor,  and 

«octionII.D.3.ofthe,seexaminati()n 

guidelines  discn.sses  the  n.se  of  affidavits  ' 
oi  dec  arat ions  to  show  that  another  I 
who  obtained  the  subject  matter  1 

disclosed  directly  or  indirectly  from  the  ‘ 
inventor  or  a  joint  inventor.  i 

‘‘Jiinilar  to  the  jirevioiis  di.scn.ssion  of 
AIA  .15  U.S.C.  1()2(b)(1)(11),  fho  ' 

oxception  in  AIA  35  U.S.C.  1()2(h)(2)(r3)  '' 

apjilie.s  if  the  “subject  matter  di.sclo.sed  ' 
in  the  intervening  di.sclo.siire|  had  ^ 

«ifore  such  linterveningj  disclosure 

'  .'a«  effectively  filed!,  been  publicly 

di.sclo.sed  by  the  inventor  or  a  joint ' 
inventor*  *  *.’’i'»'rc„  ,  .  n 

AIA  35  U.S.C.  1  ()2(b)(2)(B)  fbemses  Iln 

tin)  subiect  matter-’ that  had  been  ! 

publicly  disclo.sed  by  the  inventor  or  a 

'"■7'”ventor.Thereisnorecpiirenmi:;  ^ 

under  .15  U.S C.  l()2(b)(2)(I1)  that  the  * 
ino(  e  of  di.sclosnre  by  the  inventor  or  a  i 

inin  inventor  (e.g.,  patenting. 

publication,  public  ii.se.  .sale  activity)  be 
ni  .same  as  the  mode  of  disclosure  of  'I 
tin)  intervening  U.S.  patent.  U.S.  patent 
aj)j)lication  jiublication.  or  WIPO 
pnlilished  application.  There  is  also  no 

'''^'‘•■";‘’'""”*'l’«‘the(b.sclo.surebvlhe  ' 

inventor  or  a  joint  inventor  be  a  ' 

verbatim  or  ipsissimis  varhis  disclosure  ['c 

of  be  intervening  U.S.  patent,  U.S.  „ 

Pa  ont  application  publication,  or  WIPO  an 

pnbli.shed  apjilication.  What  is  reijuired  „-,i 

cn. subject  matter  in  the  intervening  n, 

•S.  patent,  U.S.  jiatent  apjilication  ajij 


pnhlicalion,  or  WIPO  jn.hli.shed 
application  to  he  excejited  under  AIA  35 

mat  ei  must  have  been  jireviouslv 
jinb  icly  di.sclo.sed  by  the  inventor  or  a 
ni  joint  inventor  or  must  have  originated 
ll.v  with  the  inventor. 

I  I  he  excejition  in  AIA  35  U.S  C 

lP2(h)(2)(11)  a|)|)lies  to  the  subject  matter 
in  the  intervening  U.S.  jiatent,  U.S. 
patent  ajiplication  jmblication.  or  WIPO 
jU>pli<:ati(,n  being  relied  ujion 
loi  a  lejection  under  AIA  35  U.S.C 
1P2(a)(2)  that  was  also  jmbliclv 
di.sclo.sed  by  the  inventor  or  a  joint 
inventor  (or  have  originated  with  the 
inventor)  before  the  date  the  subject 
>  matter  relied  ujion  was  effectively  filed 
I  Im  subject  matter  of  an  intervening 
U.S  Jiatent,  U.S.  Jiatent  ajijilication 
pub  ication.  or  WIPO  jiublished 
ajij) hcation  that  was  not  jireviouslv 
pub  icIy  disclosed  by  the  inventor  or  a 
)oint  inventor  (or  by  another  who 
obtained  the  subject  matter  from  the 
inventor  or  joint  inventor)  is  available  as 
ju  ior  art  under  AIA  35  U.S.C.  1()2(a)(2) 
hor  examjile.  if  the  inventor  or  a  joint 
inventor  had  j)ublit;lv  di.sclo.sed 
olements  A,  11.  and  C.  and  a  sub.sequent 

intervenmg  U.S.  Jiatent.  U.S.  Jiatent 

ajiji  ication  jiublication,  or  WIPO 
pulilished  ajijilication  di.sclo.ses 
^‘niniits  A,  13.  C,  and  D,  then  only 
s  nleinent  U  ol  the  intervening  U.S. 

patent,  U.S.  jiatent  ajijilication  , 

piib  ication.  or  WIPO  jmbli.shed  i 

application  i.s  available  as  jirior  art 
"7lnrAIA35y  _q  (.  l()2(a)(2).  ; 

In  addition,  il  subject  matter  of  an  , 

"dorvening  U.S.  Jiatent.  U.S.  Jiatent 

ajijilication  jiublication,  or  WIPO 
piibh.shed  ajijilication  is  simjilv  a  more  ! 
goneral  descrijition  of  the  subject  matter  j 
previously  jiublicly  di.sclo.sed  by  the 
inventor  or  a  joint  inventor,  the 
nxception  in  AIA  35  U.S.C.  1()2(h)(l)(J3)  ' 

ajijilies  to  such  subject  matter  of  the  I 
intervening  U.S.  jiatent,  U.S.  jiatent  i 

ajiplication  jiublication,  or  WIPO 
published  ajijilication  disclosure.  For  p 

oxamjile,  il  the  inventor  or  a  joint  ,>■ 

inventor  had  jiublif:lydi.sc;l„,4(,.,  a 

j>lin(:ie.s  and  a  subseijnent  intervening  ol 
U.S  Jiatent.  U.S.  jiatent  ajijilication  dj 

pull  ication.  or  WIPO  jiublished 
ajijilication  di.sclo.ses  a  genus  (i.e., 
provides  a  more  generic  di.sclosure  of  ■„ 

!lia  «po(:ie.s),  the  di.sclosure  of  the  genus  u 
m  the  intervening  U.S.  Jiatent.  U.S^  ' 

patent  ajiplication  jiublication.  or  WIPO  i  h 
pnbli.shed  ajijilication  i.s  not  available  as  efi 
piior  art  under  AIA  35  U  S  C  1()2f'ill2l 

■nventor  had  jmlilicly  di.sclo.sed  a  genus  is* 
and  cl  .sub.sequent  intervening  U.S.  1 1  ' 

patent.  U.S.  jiatent  apjilication  -ic' 

pnb  ication,  or  WIPO  jmbli.shed  'n, 

ajijihcarion  discloses  a  sjiecies,  the  j,vt 
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‘I'flo.sure  of  the  .sjiecies  in  the 
•hi  .sn  isequent  intervening  U.S.  jiatent,  U.S. 
J  atent  ajiplication  publication,  or  WIPO 
piibh.shed  ajijilication  would  be 
'  i'w.  I”  '”''  ‘"'f  I'nder  AIA  35 

f  ]()2(a)(2).  Likewi.se.  if  the 

inventor  or  a  joint  inventor  had  jiuhliclv 
disclo.sed  a  sjiecies.  and  a  suh.seqnent  ' 

'  '»''>'-vonn,giJ.s.,KUont.U..S.  Jiatent 
ajijilication  Jinblication,  or  WIPO 
pnlilished  ajijilication  di.sclo.ses  an 
a  tei native  sjiecies  not  also  disclo.sed  bv 
th(.  inventor  or  a  joint  inventor,  the 

d  isclosure  of  the  alternative  sjiecies  in 

the  intervenmg  U.S.  jiatent.  U.S.  patent 
ajiji  ication  jiublication.  or  WIPO 
pnl)  i.shed  ajijilication  would  be 
■  available  as  jirior  art  under  AIA  35 
U.S.O.  l()2(a)(2). 

Finally  AIA  35  U.S.C.  102(b)(2)(I3) 
does  not  di.scuss  “the  claimed 
invention"  with  resjiect  to  either  the 
subject  matter  di.sclo.sed  bv  the  inventor 
or  a  Flint  inventor,  or  the  subject  matter 
ot  tile  subsequent  inter\’enint>  U  S 
s  P:>tont,  U.S.  Jiatent  ajijilication 
pub  ication.  or  WIPO  jmbli.shed 

aiiji  ication  Any  iiujiiiry  with  resjiect  to 
I  .  (.fanned  invention  i.s  whether  or  not 
f  m  subject  matter  in  the  Jirior  art 
d  isclo.sure  being  relied  njion  anticijiates 
Ol  lenders  obvious  the  claimed 
invention.  A  determination  of  whether 
the  excejition  in  AIA  35  U.S.C. 

102(b)(2)(I3)  is  ajijilicable  to  subject 
mattorin  an  intervening  U.S.  jiatent. 

vim  l>^>'>lid:atidin,  or 

}\fl  O  Jiublished  ajijilication  does  not 
involve  a  comjiari.son  of  the  subject 
matter  of  the  claimed  invention  to  either 
{I'd!  subject  matter  di.sclo.sed  bvthe 
inventor  or  a  joint  inventor,  or  to  the 
suliject  matter  of  the  suliseijuent 
mtorvening  U.S.  jiatent.  U.S.  jiatent 
apjilication  jiublication,  or  WIPO 
published  ajijilicatiun. 

I T  c  ddj-f  dixcejition  under  AIA  35 

1  Y(a)(2)  (common  ownersliiji  or 

102(b)(2)(C)  jirovides  an  additional 

r  A. f  The  excejition 

(if  AIA  35  U.S.C.  102(b)(2)(C) 

disqualifies  subject  matter  di.schi.sed  in 
n.S.  Jiatent  ajiplication 
pub  ication.  or  WIPO  jmbli.shed 
ajijilication  Iroin  con.stitnting  jirior  art 
under  AIA  35  U.S.C.  102(a)(2)  if  the 
siibject  matter  di.sclo.sed  and  the 
claimed  invention,  not  later  than  the 
ollective  filing  date  of  the  claimed 
mvention.  “were  owned  by  the  .same 
poison  or  subject  to  an  obligation  of 
a.s.signment  to  the  same  jierson.”  AIA  35 

■3.5  U.S.C.  103(c)  m  that  both  concern 
diommon  ownershiji.  and  both  offer  an 
avenue  by  which  an  ajijilicant  may 
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avoid  certain  prior  art.  However,  tlien; 
are  significant  (lifferencxjs  l)etween  AIA 
II.S.C.  1()2(1))(2)(C)  and  pr(!-AIA  It.'i 
II.S.C.  l():t(c). 

If  tlie  ])rovisions  of  AIA  35  IJ.S.fi. 
1()2(1))(2)((;)  an;  met,  a  IJ.S.  patinit,  l)..S. 
patent  apj)lication  piil)licalion,  or  WII’O 
l)ul)lishe(i  application  that  might 
otherwi.se  (pialify  as  prior  art  under  AIA 
35  l)..S.(].  l()2(a)(2)  is  not  available  as 
prior  art  under  either  AIA  35  102 

or  103.  Under  pre-AlA  35  U.S.U.  103(c). 
such  j)rior  art  could  preclude 
patentability  under  ])re-AIA  35  IJ.S.C. 
102,  even  if  the  conditions  of  ])re-AlA 
35  U.S.C],  103(c)  were  met.  The 
consetpience  of  this  distinction  is  that  a 
published  application  or  an  i.ssned 
patent  that  falls  under  the  common 
ownershij)  exception  of  AIA  35  11..S.C. 
102(l))(2)((])  may  not  he  apj)lied  in 
either  an  anticipation  or  an  obviousness 
rejection. 

It  is  important  to  note  tin; 
circumstances  in  which  the  AlA  35 
U.S.f].  102(I))(2)(C)  exception  does  not 
remove  IJ.S.  patents.  IJ.S.  patent 
aj)plication  publications,  or  WIPO 
piihlislKul  applications  as  a  basis  for  any 
r(!j(H:tion.  livim  if  the  U.S.  patent  or  IJ.S. 
puhlislnu)  ap])lication  is  not  pricn-  art 
muter  AIA  35  U.S.U.  102  or  103  as  a 
r(!.snlt  of  AIA  35  U.S.U.  102(1))(2)(U).  a 
double  |)atenting  rt'jeclion  (either 
statutory  under  35  U.S.U.  101  or  non- 
statntorv,  sometimes  called 
obvionsne.ss-type)  may  still  he  made  on 
the  basis  of  the  U.S.  |)atent  or  U.S. 
patent  apj)licati(jn  i)nblication. 
I’nrthermon!,  the  U.S.  patent.  U.S. 
patent  application  pnhlication,  or  WIPU 
jjnhlisluui  application  that  does  not 
(jiialify  as  prior  art  as  a  nisnlt  of  AIA  35 
U.S.U.  102(t))(2)(U)  may  he  cited,  in 
appropriate  situations,  to  indicate  the 
.state  of  the  art  when  making  a  lack  of 
enablement  rejection  under  35  U.S.U. 
112(a).  A  document  need  not  (jualify  as 
prior  art  to  bi*  a])j)lied  in  the  context  of 
double  patenting ’*■'  or  enablement.""’ 
Also,  the  AIA  35  U.S.CJ.  l()2(h)(2)(U) 
exception  does  not  apply  to  a  disclosure 
that  qualifies  as  prior  ari  under  AIA  35 
U..S.(;.  l()2(a)(l)  (disclosures  made 
before  the  (dfective  filing  date  of  the 
claimed  invention).  Thus,  if  the  issue 
date  of  a  U.S.  patent  or  ])nblication  date 
ol  a  U.S.  |)atent  a])plication  j)ublication 
or  VVlPO  publisluid  application  is  before 
the  effective  filing  date  of  the  claimed 
invention,  it  may  bi;  prior  art  under  AIA 
35  U.S.U.  l()2(a)(l).  nsgardless  of 
common  ownershij)  or  the  existence  of 
an  obligation  to  assign. 

The  Office  is  also  revising  the  rules  of 
jjractice  in  a  sejjarate  action  (KIN  ()(i51- 
AU77)  to  include  ])rovision.s  that  ])ertain 
to  commonly  owned  or  joint  research 
agreejuent  subject  matter  (37  UFR 


l.l()4(c)(4)  and  (c)(5)).  37  UFR 
1.1()4(c)(4)  a])])lies  to  an  aj)])lic;ation  that 
is  subject  to  AIA  35  U.S.U.  102  and  103, 
and  37  UFR  1.104(c)(5)  a|)|)lie.s  to  an 
a])|)lication  that  is  subject  to  |)re-AIA  35 
U.S.CJ.  102  and  103.  Uommonlv  owned 
subject  matter  under  AIA  35  U.S.CJ.  102 
and  103  is  treated  under  37  CJFR 
1 .104(c)(4)(i).  and  commonly  owned 
subject  matter  under  j)re-AIA  35  U.S.CJ. 
102  and  lt)3  is  treated  under  37  CJFR 
1.104(c)(5)(i). 

A  clear  and  cons])icnons  statement  bv 
the  a])i)licant  (or  the  a|)i)licant’s 
re|)re.sentative  of  record)  that  the 
claimed  invention  of  the  a|)|)lication 
under  examination  and  the  subject 
matter  disclo.sed  in  the  U.S.  |)atent,  U.S. 
])ateni  a])])lication  ])ublication,  orVVlPC) 
l)nhlished  a])])lication  (])rior  art)  to  be 
excluded  umler  AIA  35  U.S.CJ. 
102(b)(2)(CJ)  were  owned  by  the  same 
l)erson  or  subject  to  an  obligation  of 
a.ssignment  to  the  same  j)erson  not  later 
than  the  effective  filing  date  of  the 
claimed  invention  will  be  sufficient  to 
establish  that  the  AIA  35  U.S.CJ. 
102(b)(2)(CJ)  exce|)tion  a|)|)lies.  When 
relying  on  the  |)rovisions  of  jae-AIA  35 
U.S.U.  103(c),  the  aj)|)licant  (or  the 
a])])licant’.s  re|)resentative)  could 
])rovide  a  similar  .statement  re(inired  to 
di.scjiialify  the  cited  ])rior  art.  The 
a])])licant  may  ju'esent  sn])])orting 
evidence  sucli  as  co])ies  of  assignment 
documents,  but  is  not  recjiiired  to  do  so. 
Furthermore,  the  Office  will  not  reejnest 
corroborating  evidence  in  the  absence  of 
indej)endent  evidence  which  rai.ses 
doubt  as  to  the  veracity  of  suc:h  a 
statement.  The  statement  under  AIA  35 
U.S.CJ.  102(h)(2)(CJ)  will  generally  he 
treated  by  Office  ])ersonnel  analogouslv 
to  statements  made  under  jjre-AlA  35 
U.S.CJ.  103(c)."" 

D.  Us(i  of  A  ffidavits  or  Daclai  al ions 
Under  37  UFR  1.130  To  Overcome  Prior 
Art  Rejections 

The  Office  is  also  revising  the  rules  of 
|)ractice  in  a  sei)arate  action  (RIN  0051- 
AU77)  to  ])rovide  a  mechanism  in  37 
UFR  1.130  for  filing  an  affidavit  or 
declaration  to  establish  that  a  disclosure 
that  was  not  made  more  than  one  year 
before  the  effective  filing  date  of  the 
claimed  invention  is  not  ])rior  art  under 
AIA  35  U.S.CJ.  102(a)  due  to  an 
exce|)tion  in  AIA  35  U.S.CJ.  102(b). 
Under  37  CJFR  1.130(a),  an  affidavit  or 
declaration  of  attribution  may  be 
submitted  to  discjualify  a  disclosure  as 
|)rior  art  becau.se  it  was  made  bv  the 
invent))]'  or  a  joint  inventor,  or  i)v  one 
who  obtained  the  subject  matter 
disclosed  directly  or  indirectly  from  the 
inventor  or  a  joint  inventor.  Under  37 
CJFR  1.130(h),  an  affidavit  or  declaration 
of  ])rior  ])ublic  disclosure  may  be 


submitted  to  di.squalify  an  intervening 
di.sclosnre  as  |)rior  art  if:  (1)  The  subject 
matter  di.sclosed  had  been  ])ubliclv 
disclo.sed  by  the  inventor  or  a  joint 
inventor  before  the  disc:losure  of  the 
subject  matter  on  which  the  rejection  is 
based;  or  (2)  the  subject  matter  disclosed 
had  been  |)ublicly  disclo.sed  bv  the 
inventor  or  a  joint  inventor  before  the 
date  the  subject  matter  in  the  U.S. 

|)atent.  U.S.  j)atent  a])|)lication 
l)ublication,  or  WIPO  j)ublished 
aj)|)lication  on  which  the  rejection  is 
based  was  effectively  filed. 

1.  Showing  That  the  Di.sclosnre  Was 
Made  by  the  Inventor  or  a  Joint  Inventor 

AIA  35  U.S.CJ.  l()2(b)(l)(A)  ])rovide.s 
that  a  grace  ])eriod  disclosure  shall  not 
be  j)rior  art  to  a  claimed  invention 
under  AIA  35  U.S.CJ.  102(a)(1)  if  the 
disclosure  was  made  by  the  inventor  or 
a  joint  inventor.  An  a|)j)Iicant  mav  .show 
that  a  di.sclosnre  was  made  bv  the 
inventor  or  a  joint  inventor  by  wav  of 
an  affidavit  or  declaration  under  37  UFR 
1.130(a)  (an  affidavit  or  declaration  of 
attribution)."’-  Where  the  authorshij)  of 
the  ])rior  art  disclosure  includes  the 
inventor  or  a  joint  inventor  named  in 
the  a|)])lication,  an  “unecjnivocal” 
statement  from  the  inventor  or  a  joint 
inventor  that  he/she  (or  some  sj)ecific 
combination  of  named  inventors) 
invented  the  subject  matter  of  the 
(lisclo.sure,  accom])anied  bv  a 
reasonable  ex|)lanation  of  the  })re.sence 
of  additional  authors,  may  he  acceptable 
in  the  absence  of  evidence  to  the 
contrary."’*  However,  a  mere  statement 
from  the  inventor  or  a  joint  inventor 
without  any  accom])anying  reasonable 
exj)lanation  may  not  be  sufficient  where 
there  is  evidence  to  the  contrary."’'*  This 
is  similar  to  the  current  process  for 
disciualifying  a  |)ublication  as  not  being 
by  “others”  discussed  in  MPEP 
§2132.01,  except  that  AIA  35  U.S.CJ. 
102(b)(1)(A)  reejuires  only  that  the 
disclosure  be  by  the  Inventor  or  a  joint 
inventor. 

2.  Showing  That  the  Subject  Matter 
Disclosed  Had  Been  Previously  Publicly 
Disclosed  by  the  Inventor  or  a  Joint 
Inventor 

Ab\  35  U.S.U.  102(b)(1)(B)  ])rovides 
that  a  grace  ])eriod  disclosure  shall  not 
he  j)rior  art  to  a  claimed  invention 
under  AIA  35  U.S.CJ.  102(a)(1)  if  subject 
matter  disclosed  had.  before  such 
disclosure,  been  ])nblicly  disclo.sed  by 
the  inventor  or  a  joint  inventor. 
Similarly,  AIA  35  U.S.CJ.  102(b)(2)(B) 
|)rovides  that  a  disclosure  shall  not  h(! 
l)rior  art  to  a  claimed  invention  under 
AIA  35  U.S.U.  102(a)(2)  if  the  subject 
matter  di.sclosed  had.  before  such 
subject  matter  was  effectively  filed 
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under  AlA  3.'j  IJ.S.C.  l()2(a)(2),  been 
l)ul)li(:ly  disclosed  by  the  inventor  or  a 
joint  inventor.  An  ap])licant  may  show 
that  the  subject  matter  discloseil  had 
luum  publicly  disclosed  by  tlu;  inventor 
or  a  joint  inventor  before  the  disclosure 
or  effective  filing  date  of  the  subject 
matter  on  which  the  rejection  was  l)as(;d 
by  way  of  an  affidavit  or  declaration 
under  37  (if’R  1.130(1))  (an  affidavit  or 
declaration  of  prior  public  di.sch)snre). 
Sj)ecifically,  the  affidavit  or  declaration 
must  identify  the  subject  matter 
publicly  disclosed  and  establish  the 
date  and  t:ontent  of  their  earlier  ))nblic 
disclosure.  If  the  earlier  ])nblic 
disclosure  was  a  printed  jniblication, 
the  affidavit  or  declaration  must  be 
accom])anied  by  a  co])y  of  the  printed 
pnblic:ation  in  accordance  with  37  CP’R 
1.1 3()(b)(l).  If  the  earlier  disclosure  was 
not  a  ])rinted  ])nblication,  the  affidavit 
or  declaration  must  describe  the  earlier 
disclosure  with  sufficient  detail  and 
particularity  to  determine  that  the 
earlier  disclosure  is  a  public  disclosure 
of  the  subject  matter,  as  recjuired  bv  37 
CFR  1.130(b)(2). 

The  manner  of  disclosure  of  subject 
matter  referenced  in  an  affidavit  or 
declaration  under  37  (iFR  1.130(b)  is  not 
critical,  just  as  the  ])riorart  provision  of 
AlA  3.^  U.S.C.  102(a)(1)  encom])a.sses 
any  disclosure  that  renders  a  claimed 
invention  ‘‘available  to  the  ])ublic.”  any 
manner  of  disclosure  may  be  evidenced 
in  an  affidavit  or  declaration  under  37 
CFR  1.130(b).  That  is.  when  using  an 
affidavit  or  declaration  under  37  CFR 
1.130(b)  to  discpialify  an  intervening 
disclosure  as  ])rior  art  based  on  a  prior 
j)ublic  disclosure  by  an  inventor  or  a 
joint  inventor,  it  is  not  nece.ssary  for  the 
subject  matter  to  have  been  disclosed  in 
the  same  manner  or  using  the  same 
words.  For  example,  the  inventor  or  a 
joint  inventor  may  have  publicly 
disclosed  the  subject  matter  in  (piestion 
via  a  slide  presentation  at  a  scientific 
meeting,  while  the  intervening 
disclosure  of  the  subject  matter  may 
have  been  made  in  a  journal  article. 

This  difference  in  the  manner  of 
disclosure  or  differences  in  the  words 
used  to  describe  the  subject  matter  will 
not  j)reclude  the  inventor  from 
.submitting  an  affidavit  or  declaration 
under  37  C,FR  1.13()(b)  to  di.scjualify  the 
intervening  disclosure  (e.g.,  a  journal 
article)  as  prior  art. 

3.  Showing  That  the  Di.sclosure  was 
Made,  or  That  Subject  Matter  had  Been 
I’reviouslv  Publicly  Di.sclosed,  by 
Another  Who  Obtained  the  Subject 
Matter  Di.sclosed  Direcdly  or  Indirectly 
From  the  Inventor  or  a  joint  Inventor 

AlA  35  IJ.S.C.  l()2(b)(l)(A), 
102(b)(1)(B).  l()2(b)(2)(A),and 


l()2(b)(2)(B)  each  provide  similar 
treatment  for  disclosures  of  subject 
matter  by  another  who  obtained  the 
subject  matter  disclosed  directly  or 
indirectly  from  the  inventor  or  a  joint 
inventor.  Specifically.  AlA  35  II..S.{]. 
l()2(b)(l)(A)  provides  that  a  grace  period 
disclosure  shall  not  be  prior  art  to  a 
claimed  invention  under  AlA  35  IJ.S.fJ. 
l()2(a)(l)  if  the  disclosure  was  made  by 
another  who  obtained  the  subject  matter 
disclosed  directly  or  iudirectlv  from  the 
inventor  or  a  joint  inventor,  and  AIA  35 
II.S.CJ.  l()2(b)(2)(A)  ])rovides  that  a 
disclosure  shall  not  be  prior  art  to  a 
claimed  invention  under  AlA  35  U.S.C]. 
l()2(a)(2)  if  the  subject  matter  disclosed 
was  obtained  directly  or  indirectly  from 
the  inventor  or  a  joint  inventor.  In 
addition.  AIA  35  IJ.S.C.  l()2(b)(l)(B)  and 
l()2(b)(2)(B)  provide  that  a  grace  period 
disclosure  shall  not  be  ])rior  art  to  a 
claimed  invention  under  AIA  35  IJ..S.C. 
l()2(a)(l),  and  that  a  disclosure  shall  not 
be  prior  art  to  a  claimed  invention 
under  AIA  35  IJ.S.C.  l()2(a)(2).  if  the 
subject  matter  disclosed  had,  before 
such  disclosure,  been  ])ubliclv  disclo.sed 
by  another  who  obtained  the  subject 
matter  disclo.sed  directly  or  indirectly 
from  the  inventor  or  a  joint  inventor.  An 
a])plicant  may  also  show  that  another 
obtained  the  subject  matter  disclosed 
directly  or  indirectly  from  the  inventor 
or  a  joint  inventor  in  an  affidavit  or 
declaration  under  37  CFR  1.13()(a)  or 
(b).  'riius,  an  a|)j)licant  may  make  use  of 
a  prior  ])ut)lic  di.sclosure  by  another 
during  the  grace  period  if  the  a|)plicant 
can  establish  that  subject  matter 
disclosed  originated  with  the  inventor 
or  a  joint  inventor  and  that  the  subject 
matter  was  communicated  by  the 
inventor  or  a  joint  inventor,  directly  or 
indirectly.  Any  documentation  which 
provides  evidence  of  the 
communic:ation  of  the  subject  matter  by 
the  inventor  or  a  joint  inventor  to  the 
entity  that  made  the  disclosure  of  the 
subject  matter  should  accompany  the 
affidavit  or  declaration. 

4.  Enablement 

An  affidavit  or  declaration  under  37 
CFR  1.130(a)  or  (b)  need  not 
demonstrate  that  the  disclosure  by  the 
inventor,  a  joint  inventor,  or  another 
who  obtained  the  subject  matter 
disclosed  directly  or  indirectly  from  an 
inventor  or  a  joint  inventor  was  an 
“enabling”  disclosure  of  the  subject 
matter  within  the  meaning  of  35  IJ.S.C. 
112(a).  Rather,  an  affidavit  or 
declaration  under  37  CFR  1.130  must 
show  that:  (1)  The  di.sclosure  in 
([ue.stion  was  made  by  the  inventor  or  a 
joint  inventor,  or  the  subject  matter 
di.sclosed  was  obtained  directly  or 
indirectly  from  the  inventor  or  a  joint 


inventor  (37  CFR  1.130(a));"’'’  or  (2)  the 
subject  matter  di.sclosed  had,  before 
such  disclosure  was  made  or  before 
such  subject  matter  was  effectively  filed, 
been  publicly  disclosed  bv  the  inventor 
or  a  joint  inventor  or  another  who 
obtained  the  subject  matter  di.sclosed 
directly  or  iudirectlv  from  the  inventor 
or  a  joint  inventor  (37  CFR  1.130(b)).'"" 

5.  Who  may  File  an  Affidavit  or 
Declaration  Under  37  CFR  1.130 

In  accordance  with  37  CJP’R  1.130,  the 
a])plicant  or  patent  ))wner  may  submit 
an  affidavit  or  declaration.  When  an 
assignee,  obligated  assignee,  or  person 
showing  sufficient  ])roj)rietarv  interest 
is  the  ap])licant  under  35  IJ.S.C.  118 
rather  than  the  inventor,  the  inventor 
may  sign  an  affidavit  or  declaration 
under  37  CF’R  1.130  to  disqualify  a 
disclosure  of  the  invention  as  prior  art. 
but  the  declaration  must  be  filed  by  a 
party  having  authority  to  take  action  in 
the  application.  Authority  to  file  paj)ers 
in  an  ap])lication  generally  does  not  lie 
with  the  inventor  if  the  inventor  is  not 
the  applicant. 

0.  .Situations  in  Which  an  Affidavit  or 
Declaration  Is  Not  Available 

The  ju'ovisions  of  37  CFR  1 .1 30  are 
not  available  if  the  rejection  is  based 
ui)on  a  disclosure  made  more  than  one 
year  before  the  effective  filing  date  of 
the  claimed  invention.  The  AIA  retains 
the  principle  of  the  one-year  .statutory 
time  bar  of  pre-AlA  35  U..S.C..  102(b)  in 
that  a  di.sclosure  more  than  one  year 
before  the  effec:tive  filing  date  of  a 
claimed  invention  is  prior  art  under  the 
AlA’s  35  IJ.S.C.  102(a)(1)  that  cannot  be 
dis(|ualified  under  35  IJ.S.C.  102(b)(1). 

Additionally,  the  ])rovi.sion.s  of  37 
CFR  1.130  may  not  be  available  if  the 
rejection  is  ba.sed  upon  a  IJ.S.  ])atent  or 
U.S.  patent  ap])lication  i)ublication  of  a 
patented  or  pending  a])plication  naming 
another  inventor  if:  (1)  The  j)atent  or 
])ending  application  claims  an  invention 
that  is  the  same  or  substantially  the 
same  as  the  ap])licant’s  or  patent 
owner’s  claimed  invention;  and  (2)  the 
affidavit  or  declaration  ccnitends  that  an 
inventor  named  in  the  U.S.  patent  or 
U.,S.  patent  application  publication 
derived  the  claimed  invention  from  the 
inventor  or  a  joint  inventor  named  in 
the  application  or  patent.  The 
j)rovi.sion.s  of  37  CFR  1.130  are  not 
available  if  it  would  result  in  the  Office 
issuing  or  confirming  two  patents 
containing  })atentably  indistinct  claims 
to  two  different  parties. In  this 
situation,  an  a])plicant  or  patent  owner 
may  file  a  j)etition  for  a  derivation 
proceeding  j)ur.suant  to  37  CF"R  42.401 
e/  saq.  (37  CJFR  1.130(c)). 
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III.  loinl  Researcli  Agr«jinents 

AlA  .'l.'i  IL.S.C.  1()2((:)  j)rovi(l(;s  three 
conditions  that  must  he  .satisfied  in 
order  for  .subject  matter  di.sclo.sed  which 
might  otlnirwise  (jnalifv  as  prior  art.  and 
a  claimed  invention,  to  be  treated  as 
having  been  owned  bv  the  same  jjerson 
or  subject  to  an  obligation  of  assignment 
to  the  same  |)i!r.son  in  ap|)lving  the  joint 
reseanli  agreement  ])rovisions  of  AlA  35 
ll.S.C;.  1()2(b){2)((3.  First,  the  subject 
matter  disclosed  must  have  been 
develoj)ed  and  tin;  claimed  invention 
must  have  b(;en  mad(;  by.  or  on  behalf 
of.  one  or  more  parties  to  a  joint 
research  agreement  that  was  in  effect  on 
or  before  the  effective  filing  date  of  the 
claiiiKHl  invention."*"  The  AIA  (hdines 
the  term  “j(»ut  nisearch  agreement”  as 
a  written  contract,  grant,  or  cooperative 
agreement  entered  into  bv  two  or  more 
pcirsons  or  entities  for  the  performance 
of  experimental,  developmental,  or 
re.search  work  in  the  field  of  the  claimed 
invention."’"  Second,  the  claimed 
invention  mn.st  have  been  made  as  a 
result  of  activities  undertaken  within 
the  scope  of  the  joint  re.search 
agreeiiKMit.'  "'  'I'liird.  the  ap|)lication  for 
patent  for  the  claimed  invention  must 
disclose,  or  be  amended  to  di.sclo.se.  the 
names  of  the  |)arties  to  the  joint  re.search 
agniement.'"  |oint  research  agnumient 
subject  matter  under  AlA  3.5  102 

and  103  is  triiatiul  under  37  (^FR 
1.104(c)(4)(ii).  joint  re.search  agreement 
subject  matter  inuhn'  pn;-AlA  3.5  II.S.C. 
102  and  103  is  treated  under  37  (IFR 
1.104(c)(.5)(ii).  If  the.se  conditions  are 
met.  the  joint  research  agntement  ])rior 
art  is  not  available  as  })rior  art  umler 
AlA  3.5  U.S.C.  102(a)(2). 

The  ])rovi.sions  of  AlA  35  IJ'.S.C. 

102(c)  generally  track  those  of  the 
Cooperative  Re.search  and  Technologv 
Enhancement  Act  of  2004  (CREATE 
Act).*'-  The  major  diffenmces  Ixitween 
AlA  35  U.S.C.  102(c)  and  the  CREATE 
Act  are  that;  (1)  The  new  jjrovision  is 
keyed  to  the  effectix  e  filing  date  of  the 
claimed  invention,  while  the  CREATE 
Act  focused  on  the  date  that  the  claimed 
invention  was  made:  and  (2)  the 
(iREA'I'E  Act  provisions  only  applied  to 
obviousness  rejections  and  not  to 
ant  ici  pa  t  ion  reject  ions. 

In  order  to  invoke  a  joint  re.search 
agreement  to  discpialify  a  di.sclosnre  as 
prior  art.  the  apj)licant  (or  the 
applicant's  representative  of  njcord) 
mn.st  j)rovide  a  statement  that  the 
disclosure  of  tin;  subject  matter  on 
which  the  rejection  is  basecl  and  the 
claimed  invention  were  made  by  or  on 
Ixihalf  of  partie.«  to  a  joint  re.search 
agreement  under  AlA  35  ll.S.fk  l()2(c). 
The  statement  must  also  a.ssert  that  the 
agHHunent  was  in  effect  on  or  biTore  the 


effective  filing  date  of  the  claimed 
invention,  and  that  the  claimed 
invention  was  made  as  a  result  of 
activities  undertaken  within  the  scope 
of  the  joint  research  agreement.  When 
relying  on  the  inovisions  of  ])re-AlA  35 
l()3(c).  the  ai)])licant  or  his 
attorney  or  agent  of  record  could 
provide  a  similar  .statement  to  discpialify 
the  cited  prit)r  art  as  to  the  issue  of 
obviousness.  If  the  names  of  the  parties 
to  the  joint  nxsearch  agreement  are  not 
already  stated  in  the  ap])lication.  it  is 
necessary  to  amend  the  application  to 
include  the  names  of  the  parties  to  the 
joint  research  agnjement  in  accordance 
with  37  C;FR  1.71(g). 

As  is  the  case  with  establishing 
common  ownership,  the  applicant  may. 
blit  is  not  required  to.  present  evidence 
.su])porting  the  existence  of  the  joint 
research  agreement.  Furthermore,  the 
Office  will  not  reipiest  corroborating 
evidence  in  the  absenci;  of  indejiemjent 
evidence  which  rai.ses  doubt  as  to  the 
existence  of  the  joint  research 
agreement. 

As  discussed  previously,  the  AIA  35 
II.,S.(^  102(b)(2)(O)  exception  does  not 
a])])ly  to  a  disclosure  that  ipialifies  as 
prior  art  under  AIA  35  D.S.C.  l()2(a)(l) 
(di.sclosnres  made  before  the  effective 
filing  date  of  the  claimed  invention). 
Thus,  if  the  issue  date  of  a  l]..S.  |)atent 
or  publication  date  of  a  ll.S.  patent 
application  publication  or  WIFC) 
published  ajiplication  is  before  the 
effective  filing  date  of  the  claimed 
invention,  it  may  be  prior  art  under  AIA 
35  U.S.C^  l()2(a)(l).  regardless  of  the  fact 
that  the  subject  matter  di.sclo.sed  and  the 
claimed  invention  resulted  from  a  joint 
research  agreement. 

IV.  Improper  Naming  of  Inventors 

Although  the  AIA  eliminated  pre-AIA 
35  U.S.C.  102(1).  the  patent  laws  .still 
require  the  naming  of  the  actual 
inventor  or  joint  inventors  of  the 
claimed  subject  matter.""  The  Office 
])resnme.s  that  the  named  inventor  or 
joint  inventors  in  the  application  are  the 
actual  inventor  or  joint  inventors  be 
named  on  the  ])atent.' ' '  Where  an 
aj)])lication  names  an  incorrect 
inventorship,  the  apjilicant  should 
submit  a  reipie.st  to  correct  inventorship 
under  37  (]FR  1.48.  In  the  rare  situation 
whiM'i!  it  clear  that  the  applii.ation  does 
not  name  the  correct  inventorship  and 
the  ap])licant  has  not  fihul  a  reiinest  to 
correct  inventorship  under  37  Cf'R  1.48, 
Office  personnel  should  reject  the 
claims  under  35  U.S.C',.  101  and  35 
U.S.C.  115."" 

V.  AIA  35  U.S.C.  103 

AIA  35  U.S.C.  103  continues  to  .set 
forth  the  nonobviousness  reijuirement 


for  |)atentability. '  "*  3’here  are,  however, 
some  imi)ortant  changes  from  ])re-AlA 
35  U.S.C.  103. 

The  most  significant  difference 
between  the  AIA  35  U  .S.Ci.  103  and  pre- 
AIA  35  U.S.C.  103(a)  is  that  AIA  35 
U.S.C.  103  determines  obviousness  as  of 
the  effective  filing  date  of  the  clainuul 
invention,  rather  than  as  of  the  time  that 
the  claimed  invention  was  made.  Under 
pre-AIA  examination  practice,  the 
Office  uses  the  effective  filing  date  as  a 
])roxy  for  the  invention  date,  unless 
there  is  evidence  of  record  to  e.stablish 
an  earlier  date  of  invention.  Thus,  as  a 
l)ractical  matter  during  examination, 
this  distinction  between  the  AIA  35 
U.S.C.  103  and  pre-AIA  35  U.S.C.  103 
will  result  in  a  difference  in  practice 
only  when  the  case  under  examination 
is  subject  to  ]3re-AIA  35  U.S.C.  103,  and 
there  is  evidence  in  the  ca.se  concerning 
a  date  of  invention  prior  to  the  effective 
filing  date.  Such  evidence  is  ordinarily 
pre.sented  by  way  of  an  affidavit  or 
declaration  under  37  CFR  1.131. 

Next,  AIA  35  U.S.C.  103  differs  from 
that  of  ])re-AlA  35  U.S.C.  103  in  that 
AIA  35  U..S.C.  103  reijuires 
consideration  of  "the  differences 
between  the  claimed  invention  and  the 
prior  art,”  while  pre-AIA  35  U.S.C.  103 
refers  to  "the  differences  between  the 
subject  matter  sought  to  be  patented  and 
the  prior  art.”  This  difference  in 
terminology  does  not  indicate  the  need 
for  any  difference  in  approach  to  the 
(inestion  of  obviousness.' 

Further.  AIA  35  U.S.C',.  103  does  not 
contain  anv  jirovision  similar  to  jne- 
AIA  35  U.S.C.  103(b).  Pre-AIA  35  U.S.C. 
103(b)  is  narrowly  drawn.  aj)j)lying  only 
to  nonobviousness  of  biotechnological 
inventions,  and  even  then,  only  when 
specifically  invoked  by  the  patent 
applicant.  Pre-AIA  35  U.S.C.  103(b) 
provides  that  under  certain  conditions, 
"a  biotechnological  proce.ss  using  or 
resulting  in  a  composition  of  matter  that 
is  novel  under  sec:tion  102  and 
nonohvious  under  snb.section  ll03(a)|  of 
this  section  shall  be  considered 
nonobvions.”  In  view  of  the  case  law 
since  1095,' '"  the  need  to  invoke  pre- 
Al,^  35  U.S.Ci.  103(b)  has  been  rare. 

Finally,  AIA  35  II.S.C',.  103  eliminates 
pre-AIA  35  U.S.C',.  103(c),  but 
corresponding  jirovisions  havi;  bium 
introduced  in  Al,'\  35  U.S.Ci. 

102(b)(2)(C)  and  102(c).  Pre-AIA  35 
U.S.C;.  103(c)  a])j)lied  if  subject  matter 
qualified  as  ])rior  art  only  under  ])re- 
AIA  35  U.S.Ci.  102(e).  (t),  and/or  (g),  and 
only  in  the  context  of  obviousness 
under  pre-AIA  35  U.S.Ci.  103(a).  If 
subject  matter  develojaid  by  another 
jier.son  was  commonly  owned  with  the 
claimed  invention,  or  if  the  subject 
matter  was  subject  to  an  obligation  of 
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assignment  to  tlu:  same  ])ers()n,  at  tlie 
time  the  claimed  invention  was  made, 
then  ])re-AlA  8.'i  U.S.C.  l()8(a)  did  not 
l)reclnde  patental)ility.  Fnrtliermore, 
under  the  pre-AIA  8.'j  II.S.C.  l().8(c),  if  a 
joint  researcli  agreement  was  in  place  on 
or  before  the  date  that  the  claimed 
invention  was  mad(!.  tlu;  claimed 
invention  was  made  as  a  result  of 
activities  undertaken  within  the  .sco])e 
of  the  joint  research  agreement,  and  the 
application  for  ])atent  was  amended  to 
disclo.se  the  names  of  the  |)artie.s  to  the 
joint  research  agreement,  common 
ownership  or  an  obligation  to  assign 
was  deemed  to  exist.  As  di.scussed 
previously,  AlA  8.'i  U.S.Ci.  102(l)K2)((d 
and  l()2(c)  expand  (m  this  c;once])t. 

Under  the  AIA,  the  common  ownership, 
the  obligation  to  assign,  or  the  joint 
research  agreement  must  exist  on  or 
l)(;fore  the  effective  filing  date  of  the 
claimed  invention,  rather  than  on  or 
before  the  date  the  invention  was  made. 
If  the  ])rovisions  of  AIA  [l.l  II.S.C. 
102(1))(2)(C)  are  met.  a  disclo.sure  is  not 
])rior  art  at  all,  whereas  under  pre-AIA 
8.'5  l]..S.C.  l()8(c).  certain  prior  art  merely 
was  defined  as  not  precluding 
patentability.  Finally,  di.sclosnres 
dis(|nalifi(!d  as  prior  art  under  AIA  8.'i 
U.S.C.  l()2(h)(2)(C)  and  l()2(c)  may  not 
hi;  ap])lied  in  either  an  anticipation  or 
an  ohviousne.ss  rejection.  However,  such 
disclosures  could  he  the  basis  for 
.statutory  double  ])atenting  or  non- 
statutory  (sometimes  r(;ferred  to  as 
ot)viousnes.s-ty])e)  double  ])atenting 
rejections. 

Cenerally  speaking,  and  with  the 
exceptions  noted  herein,  pre-AIA 
notions  of  obviousness  will  continue  to 
apply  under  the  AIA.  AIA  85  U.S.C. 
l()2(a)  defines  what  is  jjrior  art  both  for 
purposes  of  novelty  under  AIA  85 
U.S.C.  102  as  well  as  for  purpo.ses  of 
ohviousne.ss  under  AIA  85  U.S.C. 

108.' Thus,  if  a  document  qualifies  as 
j)rior  art  under  AIA  85  U.S.C.  102(a)(1) 
or  (a)(2),  and  is  not  subject  to  an 
excejjtion  under  AIA  85  U.S.C.  102(b). 
it  may  be  applied  for  what  it  describes 
or  teaches  to  those  skilled  in  the  art  in 
a  rejection  under  AIA  85  U.S.C.  108.'-" 
Office  personnel  should  continue  to 
follow  guiilance  for  formulating  an 
ajjpropriate  rationale  to  su])])ort  any 
conclusion  of  obviou.sness.  .See  MFFF 
(?2141  e/  .scf/.  and  the  guidance 
documents  available  at  http:// 
\v\v\v.uspto.g()v/p(it(uits/la\v/cx(im/ 
ksrt  rdiningjiuit  (trials,  jsp. 

VI.  Applicability  Date  Provisions  and 
Determining  Whether  an  Application  Is 
Subject  to  the  First  Inventor  To  File 
Provisions  of  the  AIA 

Because  the  changes  to  85  U.,S.C.  102 
ami  108  in  the  AIA  apply  only  to 


specific  applications  filed  on  or  after 
March  10,  2018,  determining  the 
(;ffective  filing  date  of  a  claimed 
invention  for  pnr|)osi;.s  of  appiving  AIA 
85  U..S.C.  102  ami  108  provisions  or  ])re- 
AIA  85  U..S.C.  102  and  108  provisions 
is  critical. 

/\.  Applications  I'llcd  lioforc  March  Id, 
2013 

The  changes  to  85  U.S.C.  102  and  108 
in  the  AIA  do  not  a])ply  to  any 
application  filed  before  March  10.  2018. 
rhus,  any  a])plication  filed  before 
March  10,  2018,  is  governed  bv  pre-AIA 
85  U.S.C.  102  and  108  (i.e..  the 
aj)])lication  is  a  pre-AIA  a|)plication). 
Note  that  neither  the  filing  of  a  reipiest 
for  continued  examination,  nor  entry 
into  the  national  stage  under  85  U..S.C. 
871,  con.stitntes  the  filing  of  a  new 
application.  Accordingly,  even  if  a 
request  for  continued  examination 
under  87  CFR  1.114  is  filed  after  March 
10,  2018,  in  an  ajiplication  that  was 
filed  before  March  10,  2018,  the 
a])plication  remains  subject  to  pre-AIA 
85  U..S.C.  102  and  108.  .Similarly,  a  PCT 
application  filed  under  85  U..S.C.  8(j8 
befori;  March  10,  2018,  is  subject  to  jne- 
AlA  85  U..S.C.  102  and  108,  r(;gardli;.ss 
of  whether  the  a|)plication  enters  the 
national  stage  under  85  U..S.C.  871 
before  or  after  March  10,  2018. 

H.  Applications  Filed  on  or  After  March 
10.2013 

AIA  85  U.S.C.  102  and  108  take  effect 
on  March  10,  2018.  AIA  85  U.S.C.  102 
and  108  apjjly  to  any  patent  application 
that  contains  or  contained  at  any  time 
a  claim  to  a  claimed  invention  that  has 
an  effective  filing  date  that  is  on  or  after 
March  10,  2018.  If  a  patent  application 
contains  or  contained  at  any  time  a 
claim  to  a  claimed  invention  having  an 
effective  filing  date  on  or  after  March 
10.  2018,  AIA  85  U.S.C.  102  and  108 
apply  to  the  ap])lication  (i.e.,  the 
aj)plication  is  an  AIA  application).  If 
then;  is  ever  even  a  single  claim  to  a 
claimed  invention  in  the  a})plication 
having  an  effective  filing  date  on  or  after 
March  10,  2018,  AIA  85  U.S.C.  102  and 
108  apply  in  determining  the 
])at(;ntability  of  every  claimed  invention 
in  the  aj)])lication.  This  is  the  situation 
even  if  the  remaining  claimed 
inventions  all  havi;  an  effective  filing 
date  before  March  10,  2018,  and  even  if 
the  claim  to  a  claimed  invention  having 
an  effective  filing  date  on  or  after  March 
1 0,  201 8,  is  canceled. 

If  an  application  filed  on  or  after 
March  10.  2018,  that  did  not  previously 
contain  any  claim  to  a  claimed 
invention  having  an  effective  filing  date 
on  or  after  March  10.  2018,  (a  pre-AIA 
ap])lication)  is  amended  to  contain  a 


claim  to  a  claimed  invention  having  an 
i;ffective  filing  date  on  or  after  March 
10,  2018,  the  application  becomes  an 
AIA  apj)lication  (AIA  85  U..S.C.  102  and 
108  apply  to  the  application),  proviiled 
that  the  newly  added  claimed  invention 
has  sujjport  under  85  U..S.C.  112(a)  in 
the  application  fili;d  on  or  after  March 
10.  2018.  The  application  also  remains 
subject  to  AIA  8.5  U..S.C.  102  and  108 
even  if  the  claim  to  a  claim(;d  invention 
having  an  effective  filing  date  on  or  after 
March  10.  2018,  is  subsequentlv 
canceled.  If  an  amendment  after  an 
Office  action  cau.ses  the  application  to 
change  from  being  governed  bv  j)re-AIA 
85  U..S.U.  102  and  108  (from  being  a  pre- 
AIA  a])plication)  to  being  gov(;rned  by 
AIA  85  U.S.C.  102  and  108  (to  being  a 
AIA  application),  any  new  ground  of 
rejection  necessitated  by  the  change  in 
ajjplicable  law  woidd  be  considered  a 
new  ground  of  rejection  nece.ssitated  by 
an  amendment  for  jjurposes  of 
determining  whether  the  next  Office 
action  may  be  made  final.'-' 

As  85  U..S.C.  182(a)  '--  prohibits  the 
introduction  of  new  matter  into  the 
disclosure,  an  a]q)lication  may  not 
contain  a  claim  to  a  claimed  invention 
that  does  not  have  support  under  85 
U.S.C.  112(a)  in  the  a])plication  (that  is 
direct(;d  to  n(;w  matter).  Thus,  an 
a])plication  cannot  “contain"  a  claim  to 
a  claim(;d  invention  that  is  directed  to 
new  matter  for  purpo.ses  of  det(;rmining 
whether  the  application  ever  contained 
a  claim  to  a  claimed  invention  having 
an  effective  filing  date  on  or  after  March 
1(),  2018. '-•*  Therefore,  an  amendment 
(other  than  a  i>reliminarv  amendment 
filed  on  the  same  day  as  such 
aj)plication)  seeking  to  add  a  claim  to  a 
claimed  invention  that  is  directed  to 
new  matter  in  an  a})plication  filed  on  or 
after  March  10,  2018,  that,  as  originally 
filed,  discloses  and  claims  onlv  subject 
matter  also  di.sclosed  in  a  previously 
filed  pre-AIA  application  to  which  the 
application  filed  on  or  after  March  10, 
2018,  is  entitled  to  prioritv  or  benefit 
under  85  U.S.C.  119,  120, 121,  or  805. 
would  not  change  the  a])plication  from 
a  pre-AIA  application  into  an  AIA 
application. 

C.  Applications  Subject  to  the  AIA  hat 
Also  Containing  a  Chnined  Invention 
Having  an  Effective  Filing  Date  Before 
March  10.2013 

Even  if  AIA  85  U..S.C.  102  and  108 
applv  to  a  patent  ap])lication,  pre-AIA 
85  U..S.C.  102(g)  akso  applies  to  every 
claim  in  the  apj)lication  if  it:  (1) 
contains  or  contained  at  any  time  a 
claimed  invention  having  an  effective 
filing  date  that  occurs  before  March  10, 
2018;  or  (2)  is  ever  designated  as  a 
continuation,  divisional,  or 
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continuation-in-part  ol  an  ajjplication 
tliat  contains  or  contained  at  any  time 
a  claimed  invention  that  has  an  eifective 
Tiling  date  that  occurs  hefori;  March  Ki. 
2013.  1T(!-/\1A  33  II.S.C;.  l()2(g)  al.so 
aj)plie.s  to  any  patent  resulting  Trom  an 
a|)plication  to  whicli  pre-AIA  33  lI.S.(i. 
lt)2(g)  applied. 

Thus,  il  an  application  contains,  or 
contained  at  any  time,  any  claimed 
invention  having  an  elTective  filing  date 
that  occurs  heidri!  March  10,  2013,  and 
al.so  contains,  or  contained  at  any  time, 
any  claimed  invention  having  an 
effective  filing  date  that  is  on  or  after 
March  10.  2013,  each  claim  must  he 
|)atentahle  under  AlA  33  IJ.S.C;.  102  and 
103.  as  well  as  j)re-AIA  33  II.S.C.  102(g). 
for  the  applicant  to  he  entitled  to  a 
patent.  However,  an  apjjlication  will  not 
otherwi.se  he  concurrently  subject  to 
both  pre-AIA  33  U.S.C.  102  and  103  and 
AlA  33  U.S.C.  102  and  103. 

I’or  these  reasons,  when  subject 
matter  is  claimed  in  an  a])|)lication 
having  |)riority  to  or  th.e  benefit  of  a 
prior-filed  application  (e.g.,  nnd(;r  33 
l).S.(].  120,  121,  or  303(c)),  care  must  he 
taken  to  accurately  determine  whether 
AlA  or  pr(!-AlA  33  U.S.C.  102  and  103 
a])|)lies  to  the  ai)plication. 

IX  Applicant  Statement  in  Transition 
Applications  Containing,  a  Claimed 
Invention  Having  an  effective  Filing 
Date  on  or  After  March  Id.  2013 

The  Office  is  revising  37  CFR  1.33  and 
1.78  in  a  separate  action  (RIN  0031- 
AC77)  to  recpiire  that  if  a  noni)rovisional 
a|)plication  filed  on  or  after  March  10. 
2013.  claims  the  benefit  of  or  ])riority  to 
the  filing  date  of  a  foreign.  U.S. 
provisional.  U..S.  nonprovisional,  or 
international  application  that  was  filed 
ja  ior  to  March  10.  2013,  and  also 
contains  or  contained  at  any  time  a 
claimed  invention  having  an  effective 
niing  date  on  or  after  March  10.  2013, 
the  applicant  mu.st  provide  a  .statement 
to  that  effect.  This  information  will 
assist  the  Office  in  determining  whether 
the  aj)j)lication  is  sid)ject  to  AIA  33 
U..S.C.  102  and  103  or  ])re-AlA  33  U.S.Ck 
102  and  103. 

Dated:  l-'chniary  11.  2013. 

Teresa  Stanek  Kea, 

Acting  I  huler  Si'cretnrv  of  Commerce  for 
Inlellectmil  Properly  (imt  Ai  ling  Director  of 
the  I  'niled  Slates  Palent  and  Trademark 
Office. 

'  Sei‘  l'iil)lic:  l.aw  112-20.  12.3  Slat.  284 

(2011). 

-All  MI’EO  rel(!r(!iu:(!s  an;  to  MIMd’  (8th 
2001)  (Rev.  0  Aug.  2012). 

■'See  IXL.  Aidd  Co.  v.  Chroma  Craphics 
714  I'.2(l  1144  (fed.  Car.  1083)  and  W.L  Core 
(r  Assocs.  V.  Carlock,  tnc.,  721  l‘'.2d  1340 
(fed.  Cir.  1083). 


'  Melallixing  lingineering  Co.  v.  Kimyon 
Hearing  and  Anio  Parts.  133  l'’.2d  310  (2d  Cir. 
1040). 

■■  See  Cnited  Stales  v.  Ilohri.  482  U.S.  04. 

00  (1087);  Kelivv.  Itohinson.  470  II..S.  30.  43 
(1080). 

•‘.S’ee  Vnivissal  Cilv  Simlios  v.  tieiimndes. 
Ill  f  Supp.  2d.  204.  323  (S.D.N.Y.  2000)  (tlu! 
|)liras(!  "or  ollierwist;  Iralfic  in"  inodilies  tlu; 
pnjceding  phrases  "oiler"  and  "provide"); 
Strom  V.  Coldman  Sachs  ir  Co..  202  l''.3d  138. 
140-47  (2nd.  Cir.  lOO'l)  (tlu;  phrase  "or  anv 
other  ecpiilahle  relief  inodilies  at  least  the 
immediately  preceding  jihrase  "hack  pay" 
(Imnonstraling  that  Congress  considered  hack 
pay  a  form  of  eipiitahle  relief). 

fS’w  137  Cong.  Kec.  1370  (Mar.  8.  2011) 
("The  (Committee’s  understanding  of  the 
effect  of  adding  the  words  ‘or  otherwise 
available  to  the  ])nhlic'  is  confirnuid  hv 
judicial  construction  of  this  phraseology. 
CCourts  have  consistently  found  that  when  the 
words  'or  otherwise'  or  ‘or  other'  when  used 
to  add  a  modifier  at  the  end  of  a  siring  of 
clauses,  the  modifier  thus  added  restricts  tlu^ 
meaning  of  the  jireceding  clauses."). 

“137  Cong.  Rec.  .S14')()  (Mar.  <).  21)11) 
("ISluhsection  l()2(a)  was  drafted  in  ])art  to 
do  away  with  prec(;dent  under  cnrnmt  law 
that  private  offers  for  sale  or  private  uses  or 
secret  processes  practiced  in  the  United 
.States  that  result  in  a  product  or  service  that 
is  then  made  |)uhlic  may  he  deemed  ])atenl- 
defeating  prior  art.  'I’hat  will  no  longer  he  the 
case.  In  effect,  the  new  paragraph  1()2(a)(l) 
imposes  an  overarching  re(|nirement  for 
availability  to  the  public,  that  is  a  |ml)lic 
disclosure,  which  will  limit  paragraph 
l()2{a)(1)  prior  art  to  subject  matter  meeting 
the  public  accessihibtv  staudai'd  that  is  well- 
settled  in  curremt  law.  especiallv  case  law  of 
the  federal  Circuit."):  137  Coiig.  Rec.  114420 
()uue  22.  201 1 )  ("ICilontrarv  to  current 
jirecedent.  in  order  to  trigger  the  bar  in  the 
new  l()2(a)  in  our  legislation,  an  action  must 
make  the  patented  subject  matter  ‘ax  ailahle  to 
the  ]mbbc'  before  the  effective  filing  date"). 
One  commenter  suggested  that  .Senator 
Leahy’s  remarks  cannot  be  c:onsidered  to  he 
legislative  history  because  they  apjieared  in 
the  Congressional  Record  on  the  day  after  the 
.Senate  acted  on  .S.  23.  the  .Semate  version  of 
the  AlA.  However,  the  bill  that  was 
eventually  enacted  iido  law.  ll.R.  1249.  was 
considered  in  both  the  House  and  Senate 
after  .Senator  Leahy’s  statement  was  iirinted 
in  the  record.  Also,  the  committee  report  for 
the  bill  that  becanu!  law  citcis  to  .Senator 
Leahy’s  remarks  in  its  discussion  of  AlA  33 
U.S.C:.  102.  .S’eell.R.  Rej).  No.  112-98  at  43. 
n.20  (20 1 1 ).  'I'lu!  sanu!  comm(!nt(!r  also 
suggested  that  AlA  33  U..S.C.  102(a)  should 
not  be  construed  to  imi)ose  an  overarching 
public  availahilily  nKpiirement  Ixicause  a  bill 
that  was  introduced  in  Congnjss  six  years 
(iarlier  mon;  chsirlv  imposcHl  such  a  standard, 
even  (diminating  sal(;s  and  u.s(!S  imtindy  as 
ind(!pendent  bars  to  patentahilitv.  I'lu! 
(Iffice’s  rohi.  how(!V(!r.  is  not  to  determine 
whether  Congriiss  conld  have;  enactcid  a 
statute  that  is  clearer  and  more  forceful,  but 
rathm-  it  is  to  detcirmine  tlu;  most  likcdy 
imsming  of  the  statute  that  Cougniss  actuallv 
did  (mact. 

"See  In  re  Kollar.  280  f.3d  1320,  1330  n.3 
(fed.  Cir.  2002). 


"’.S’(,*e  Flan  Corp..  PLCv.  Andr.x 
Pharinacenticals.  Inc..  300  f.3d  133f).  1341 
(fed.  Cir.  2004). 

' '  See  TP  Uihoralories.  Inc.  v.  Professiomd 
Positioners.  Inc..  724  f.2d  903,  !)71  (fed.  Cir. 
1984)  ("blf  a  prima  facie;  case;  is  made  of 
])ul)bc  use.  the  palent  owner  must  lx;  abh;  to 
|)oint  to  or  must  coim;  forward  with 
convincing  evid(;nc(;  to  counti;r  that 
showing.’’):  Star  Fruits  S.\'.C.  v.  t’.S..  393 
f.3d  1277.  1284  (fi;d.  Cir.  2003)  (".So  long  as 
tin;  r(;{pu;sl  from  the;  (;xamin(;r  for 
information  is  not  arhilrarv  or  capricious,  the; 
aiepbcant  cannot  imiiede  the;  (;xamim;r’s 
p(;rformance  of  his  (Inly  by  ri;fusing  to 
comply  with  an  information  r(;(]uir(;ment 
which  proce(;ds  from  the  i;xamim;r’s  view  of 
the;  scope;  e)f  the;  law  te;  he;  ap])be;el  te;  the; 
ii))pbe:atie)n  iit  hanel.  Te;  alle)w  sue:h 
inte;rfe;re;ne:e;  we)idel  have;  the;  e;ife;e:t  eef  fe)re:ing 
the;  ()ffie:e;  te;  make;  ])ate;ntal)ibty 
ele;te;rminatiems  e)n  insidiie;ie;nt  fae;ts  iinel 
infe)rniatie)n.  .Sue;h  e:onelne:l  ine;ffie:ie;nllv  shifts 
the;  bnrelen  ed  eebteiining  infe)rmatie)n  that  the; 
ii])pbe:imt  is  in  the;  l)e;st  peesitieen  te;  meest 
e:he;a])ly  ))re)viele;  eente)  the;  sheeidelers  e)f  the; 
()ffie;e;  anel  risks  the;  syste;mie:  ine;ffie:ie;ne:ie;s 
thiit  atte;nel  the;  issue;  e)f  invabel  ])ale;nls.’’). 

Sisf  In  re  Fpslein,  32  f  .3el  1339,  1308 
(fe;el.  Cir.  1994)  ("the;  e)ue;stiem  is  ne)t  whe;the;r 
the;  sale;,  e;ve;n  a  thirel  partv  .sale;,  ’ebse:le)se;s’ 
the;  inve;ntie)n  iit  the;  time;  e)f  the;  siile;,  but 
whe;the;r  the;  sale;  re;lale;s  te;  a  ele;vie:e;  that 
e;iube)ebe;s  the;  inve;nlie)n’’)  (e:iling /./\.  La 
Porte.  Inc.  v.  \'orfolk  Dredging  Co..  787  f.2el 
1377.  1383  (fe;el.  Car.  l‘)80)):  see  also  Zenith 
Flees.  Corp.  v.  PDI  Connnc'n  Svs..  Inc..  322 
f.3el  1348.  1330  (fe;el.  Cir.  2008)  (a  jeidjlie:  use; 
itse;lf  ne;e;el  neit  he;  e;nal)bng). 

' '  S(‘e  Pfaffv.  Wells  Flees..  Inc..  323  U.S. 

33.  1)7  (1998). 

See  Linear  Tech.  Corf),  v.  Micrel.  Inc.. 

273  f.3el  1040.  1048  (fe;el.  Cir.  2001).  anel 
Croup  One.  Ltd.  v.v.  Hallmark  Cards.  Inc.. 

234  f.3el  1041.  1047  (fe;el.  Cir.  2001):  see  also 
Mfff  2133.03(b). 

\  'oter  Verified.  Inc.  v.  Premier 
Flection  Solutions.  Inc..  087  f.3d  1374,  1380 
(fe;el.  Cir.  2012)  (ejneeting  SHI  Ini'l.  Inc.  v. 
Internet  Sec.  Sys..  Inc..  311  f.3el  1180.  1194 
(fe;el.  Car.  2008)  anel  Hrnckehnver  v.  Croimd 
Heaters.  Im:..  443  f.3el  1374,  l'378  (fe;d.  Cir. 
2000))  (inebe:aling  that  ineloxing  is  a  re;le;vant 
fae:te)r.  but  not  a  ])re;re;c]uisite;.  te;  ])nbbe: 
availability). 

See  .\orl hern  Telecom  Inc.  v.  Dalapoini 
Corp..  908  f.2el  931, 930  (fe;el.  Cir.  1990). 

See  In  re  Lister.  383  f.3el  1307,  1313 
(l''e;el.  Cir.  2009)  (e;xplaining  the;  ebstine:tie)n 
be;twe;e;n  ae:e:e;ss  te)  nuite;rials  be;ing  re;strie:te;el 
te)  authe)ri/.e;el  pe;rse)ns  iis  in  Norilwrn 
Telecom,  iinel  a  pe;rse)n  ne;e;ebng  tei  take;  ste;ps 
te)  gain  <ie:e:e;ss  to  the;  mate;rials.  ne)ting  that 
signifie:ant  tnive;l  th.it  we)nlel  luive;  he;e;n 
ne;e:e;ssiiry  fe)r  a  pe;rse)n  te)  gain  iie:e:e;ss  te)  the; 
ibsse;rtatie)n  in  In  re  Hall,  781  f.2el  897  (fe;el. 
Cir.  1980)). 

"*  See  In  re  Hihner.  339  f.2d  839  (CCf  A 
1900). 

'"See  Mfff  (i  21 30.02  II  anel  2130.03  IV. 

-"In  re  Donohue.  700  f.2el  331  (fe;el.  Car. 
1!183). 

See  In  re  Katz.  (>87  f.2el  430.  433  (CCf A 
1‘)82)  (stating  that  it  is  ine:nml)e;nt  ui)e)n  the; 
a))pe;llant  te)  preevieh;  ii  satisfae:le)ry  she)wing 
whie:h  weeulel  le;ael  te)  a  re;ase)nable;  ce)ne:lusie)n 


e;el. 


Federal  Register / Vol.  7H,  No.  31 /Thursday,  February  14,  201 3 /Rules  and  Regulations 


11085 


llial  apjxillanl  is  tlu;  sola  iinanitor  wluaH! 
llun’i:  is  a  grace;  period  |)iil)li(:ali()n  listing 
individuals  in  addition  to  app(;llant). 

--  Sea.  e.g..  In  re  Delinun.  (i87  l''.2d  4.T‘) 
(CCPA  1(182),  In  re  Kai/..  887  l’.2d  If)!)  (CCPA 
1982),  and  In  re  Mnihews.  408  l^2d  i:i9:i 
(CCPA  lOtiO). 

See  I’niletl  Slates  v.  Holiri.  482  II..S.  (>4, 

()9  (1987):  Kelly  v.  liohinsnn.  479  II..S.  (tti.  42 
(1988). 

See  Brown  v.  (Gardner.  .212  U..S.  11.2,  118 
(1994)  (pr{;sinnption  tliat  a  giv(;n  t(;rin  is  us(;d 
to  mean  tlie  saiiu;  tiling  tlirongliout  a  statute). 

-’See  2.2  IL.S.t;,  100(1).  (g).  and  (j). 

^'CSee  2.2  l]..S.C.  112(1)). 

-^I’re-AIA  22  12.2(1))(2)  provides 

tliat  ‘ia|  claim  which  is  the  same  as.  or  lor 
the  same  or  snhslantially  the  same  subject 
matter  as.  a  claim  ol  an  a|)|)licalion  published 
under  section  122(h)  ol  this  title  may  he 
made;  in  an  a])])lie:atie)n  lileel  after  the; 
a|iplicatie)n  is  peihlishe;d  emiy  if  the;  e:hum  is 
made;  he;fe)re;  eme;  ye;ar  afte;r  the;  elate;  em  \vhie:h 
the;  ajiplieaitiem  is  puhlisheel." 

-“I’re;-A1A  2.2  U.S.C.  122(:i)  i)re)viele;s  that 
‘ieilny  sue:h  jietition  m;iy  he;  fije;el  einly  within 
the;  1-ye;ar  pe;rie)el  l)e;ginning  em  the  elate;  of  the; 
first  |)uhlie;atie)n  eif  ei  e:l<iim  tei  an  inve;ntiem 
that  is  the;  same  eir  suhstiintially  the;  seiine  eis 
the;  e;arlie;r  ei])plie:ation’s  e:laim  tei  the; 
inve;ntion.  shall  he;  maele;  uneler  eialh.  anel 
shall  he;  su|)|)e)rle;el  hv  suhslemli:il  e;viele;ne:e;." 

-’'Pre;-A1A  2,2  II..S.C.  1,24(el)(2)  jireivieles 
theit  "Itlhe;  “right  unele;r  |2.2  1.24(el)(1)| 

tei  eihtaiu  ei  re;iise)nahle;  reiyeiltv  sluill  neit  he; 
iiviiilahle;  unele;r  this  .suhse;e:tie)u  uule;ss  the; 
inve;ntie)n  as  e:laime;el  in  the;  patent  is 
suhstantially  ide;ntie:ed  tei  the;  inve;ntie)n  eis 
e:laime;d  in  the;  puhlishe;el  patent  <i])plie:atie)n." 

'"Pre;-AIA  2.2  l)..S.(;.  2.22  pre)vieie;s  theit 
“|t|he;  surre;nele;r  eif  the;  eiriginal  pate;nt  shall 
take;  e;ffe;e:t  u])e)n  the;  issue;  eif  the;  re;issue;el 
pate;ut,  eiuel  t;ve;ry  re;issue;el  pate;nt  shall  have; 
the;  same  effe;e:t  emel  e)])e;raliem  in  law.  em  the; 
trial  eif  ae;tie)ns  feir  e;ause;s  the;re;afle;r  arising, 
eis  if  the  same;  hael  he;e;n  eiriginally  grante;el  in 
sue:h  ame;nele;e)  feirm.  hut  in  sei  far  as  the 
e:laims  eif  the  original  anel  re;issue;el  jiatents 
are;  sulistanlially  iele;nlical.  sueli  surre;nele;r 
shall  neit  affe;ct  any  acliein  the;n  ])ending  iieir 
abate;  any  cause;  of  ae:tion  then  e;xisting.  anel 
the  re;issue;el  ))ate;nl,  to  the;  e;xteait  that  its 
e:lainis  are  suhstantially  ielenlie:al  with  the 
eiriginal  |ialent.  shall  eiemstitute  a 
eieintinuatiein  thereieif  anel  have;  e;ffe;e:l 
eionlinueiusly  from  the;  elate;  of  the;  eiriginal 
liateml.” 

■*'  See  Duncan  \'.  Walker.  .222  II..S.  187.  174 
(2001)  ((|ueiting  United  States  v.  .Menasciw. 
248  l)..S.  .228.  .228-29  (19.2.2)). 

See  Shannon  v.  United  Stales.  .212  11..S. 
272,  .284  (1994)  (nei  aulheiritv  tei  e;nfeire:e; 
ceine;e;]its  gleaneel  seile;ly  freini  leigislative; 
histeirv  theit  have;  nei  statuteirv  re;fe;re;ue:e 
])eiint). 

‘^'.See  ll.K,  Re;]i.  No.  112-98  at  72  (2011). 

There;  are;  fleieir  .state;nii;nts  theit  eliseeuss 
wheit  weiulel  he  eneeompasseel  liy  the;  te;rni 
"the;  sulije;e:t  nieitte;r’’  in  suli])aragrei))h  (11)  eif 

2,2  ll.,S.(;.  102(h)(1)  anel  102(h)(2).  One  e;ein 
finel  su])j)eirl  feir  the  ‘'same  sulijee:!  matter” 
stenieleirel  (1.27  Ceiiig.  Re;e:.  1498-97  (Mar.  9. 
2011)  (“An  aelelitieinal  c;leirifie:eition  we;  have; 
he;e;n  eiskeel  eiheiut  eleeils  with  suhpeireigrei])h 
1()2(h)(l)(I3)  *  *  *  .  'I'he;  inve;ntor  is  i)reite;e:te;d 
neit  einly  freim  the;  inventeir's  own  elisedeisure; 


he;ing  prieir  art  eigainsl  tlu;  iuve;uteir's  clainie;el 
inve;iitiein.  hut  eilsei  agaiiisl  the;  elise:leisure;s  eif 
any  eif  the;  same;  suhje;e:t  nieitte;r  in  elise:leisure;.s 
maele;  by  eithe;rs  he;ing  jirieir  art  against  the; 
inve;nteir's  cleiime;el  inve;nlion  unele;r  se;e:tiein 
102(ei)  eir  se;e:tion  102 — sei  leiiig  as  the;  prieir  art 
eli,se:leisure;s  freini  eitheirs  eeeniie;  eifleir  the;  puhlie: 
elise:leisnre;  liy  the;  inve;nteir.“)),  as  we;ll  eis  for 
the  "the  suhjeel  niatli;r  of  the  i:leiinii;il 
inveiition"  slemeleirel  (1.27  Cong.  Rec.  1270 
(Meir.  8.  2011)  (“llneler  the;  first  suh|ieireigreiph 
(11).  at  se;e:liein  102(h)(1)(l1).  if  em  iiive;nteir 
piihlieily  elise:lei.se;.s  his  inve;nliein.  nei 
suhse;epie;nl  elise:leisure;  lueiele;  hv  einveine;. 
regarelleiss  eif  wheither  the;  suh.se;e]ue;nt 
elise:lei,se;r  eihteiine;el  the;  .suhje;e:t  nieitte;r  freini  the; 
inventeir.  will  eeeinstiliile  prieir  art  eigeiinst  the; 
inve;nteir's  suhse;(pie;nt  ei])plie:eitiein  feir  peitent 
in  the;  llnite;el  ,Steite;.s.  The;  |ieireille;l  preivisiein 
at  se;e:tion  1 02(li)(2)(11)  eii)]ilie;s  the;  .same;  rule; 
to  .sulise;(|ue;nl  ajiplicatieins:  If  the;  inve;uteir 
elisedeises  his  invention,  a  suhse;epie;ntly  file;el 
eipplieieitiein  hv  euieithe;r  will  neit  exinstitule 
prior  art  eigeiinst  the;  inve;nte)r's  late;r-file;el 
aiiplieeatiem  feir  peitemt  in  the;  Cnite;el  Steite;s, 
e;\'e;n  if  the;  either  filer  eliel  neit  eilitain  the; 
suhje;e:t  nieitte;r  freini  the  first-eliseelosing 
invi;ntor.“)).  .See  ei/.so  I  l.R.  Ri;p.  No.  110-214 
at  27  (2007)  (the;  preivisiein  elisepialifying  jirieir 
art  if  "the;  suhje;e:t  niatte;r  hael.  lie;feire;  such 
elise:leisure.  he;e;n  jiuhliclv  elise:leise;el  hv  the; 
iuve;nteir  eir  a  jeiiiit  iiivemteir  eir  eitheirs  whei 
eihleiineiel  the;  suhje;e:t  meitteir  eli.se:leise;el  elire;e:tlv 
eir  iuelire;e:tly  freini  the  inventeir  eir  ei  jeiiiit 
invemteir"  eli.sc|ualifie;s  anv  jirieir  eirt  iineleir 
se;e:tiein  102(ii)(1)  if  "the;  siiiiie;  sulije;e:t  matteir" 
liiiel  iilreiaely  lieem  |iuhiie:ly  elisedeiseiel  hv  the; 
invemteir). 

'■•.See  2,2  U..S.C.  102(h)(1)(11)  eir 
I02(h)(2)(11). 

"'.See  2.2  II..S.C.  102(h)(1)(A)  eir 
102(li)(2)(A). 

"CSee2.2  II..S.C.  1 02(li)(1  )(11)  or 
102(li)(2)(13). 

»'ln  re  Wands.  8,28  l^2el  721,  727  (keel.  Cir. 
1988).  In  Wands,  the  Peeleral  Cire:uil  sei  feirih 
the;  feilleiwiiig  feieiteirs  to  e:einsiele;r  whem 
eleileirmining  wheilher  unelue;  eixperimemlalion 
is  ne;eele;el:  (1)  The;  hreiielth  of  the;  e:lainis:  (2) 
the;  nature  eif  the;  iiivemtiem;  (2)  the;  state;  eif 
the  ]irieir  art:  (4)  the;  level  eif  eme;  of  eirelinary 
skill:  (.2)  the  leveil  eif  jireielieitahility  in  the;  <irt: 
(8)  the;  ameiunt  eif  elire;e:tion  preivieleiel  hv  the; 
invemteir:  (7)  the  exi.ste;ne:e  eif  weirking 
eixaniples:  anel  (8)  the;  e|uanlity  eif 
eixpeirimentatiem  neiedeiel  lei  make;  eir  use  the 
invenliein  heiseel  em  the  e:emle;nl  of  the; 
eliseileisure;. 

'"'.See  Ilazeltine  lies..  Inc.  v.  Brenner.  282 

II.  .S.  2.22  (198.2). 

'".See  Ilazeltine  Bes..  Inc.  v.  Brenner.  282 
U..S.  2.22,  2.2(i  (1!)8.2)  (a  |ire;vieiusly  fileiel 
jiatemt  ;ip]ilie:iiliem  lei  iineilheir  peneling  in  the; 
Office;,  hut  mil  palemteiel  eir  ]iuhlisheel.  at  the; 
lime;  em  iipplie:alion  is  fileiel  e:ein.slilule;s  |ieirl 
eif  the;  “jirieir  art"  within  the;  meiiining  eif  2,2 

IJ. .S.C.  102). 

"  The;  Offie:e;  is  edsei  treieiling  sue:h  a 
siliuiliem  iineleir  2.2  II..S.C.  101  heieieiu.se;  2.2 
U.S.C.  282  inakeis  a  elislineliem  heilweem  a 
failure  to  i:e)ui])lv  with  2.2  U..S.C.  112  einel  a 
failure  to  eiemiply  with  2.2  U..S.(;.  11.2,  in  that 
a  failure;  to  eieimiilv  with  anv  re;(|uire;nie;nl  eif 

2.2  U..S.Ck  112  (e;xce;|il  the  failure;  tei  eliseileise; 
the;  heist  iiioele;)  is  listeiel  in  2.2  U.S.C. 
282(h)(2)(A)  as  a  elelense;  in  any  ae:tion 


inveilving  the  validity  eir  infringemieni  eif  a 
]iale;nl.  whereias  a  laihire;  lei  ceimply  with  2,2 
U..S.(k  11.2  is  neit  eliseaisseel  in  2.2  U.,S.C. 
282(h).  In  aeleliliem.  2.2  U..S.C.  11.2(i)(2) 
preivieles  llieil  a  peitemt  shall  neit  he;  invaliel  eir 
une;nfeire:e;alile;  liaseiel  u|iein  the;  failure;  to 
e:emi|ily  with  a  reiquiremiemi  uiieler  2.2  U..S.C. 

11,2  if  the;  failure;  is  re;nie;elie;el  as  preivieled 
uiieleir  2.2  U..S.C.  11.2(i)(1). 

See  Final  Bulletin  for  Agency  Good 
Gnidance  Practices.  Tl  PR  2422  ()an.  2,2, 
2007). 

'".See;  Gooper  Techs.  Go.  v.  Dndas.  .228 
P.2el  1220.  122(i  (Pe;d.  (ar.  2008)  (e;x|ilaining 
that  in  elislinguishing  lieilweiem  suhslanlive; 
anel  inle;r|ire;lative;  ruleis.  a  rule;  is  sulislanlivei 
whem  it  affe;e:ts  a  e:hange;  in  eixisting  law  eir 
peilie:y  that  affe;e:ts  inelivielual  rights  emel 
eihligalions.  wlieire;  a  rule;  which  mereilv 
clarifies  eir  exjilains  existing  law  eir 
reigulalieins  is  inteirprelalive).  As  these; 
examineitiein  giiielelineis  are;  mil  suhslanlive; 
rulemiaking.  hut  mereily  eixaminatiem 
guielelines  that  set  eiul  the  Office's 
inleiriireilatiem  eif  2.2  U..S.C.  102  anel  102  as 
amemeleid  by  the;  AlA.  iheise  eixaminatiem 
guieleilines  are  exeimpl  freim  the;  neitie:e-anel- 
eiommemt  reiejuiremienls  eif  .2  U..S.C.  .2.22(h)  (eir 
any  eilheir  leiw)  anel  the;  thirty  elay  aelvaime; 
)}uhlicatiein  reiepiirememl  eif  .2  U..S.C.  .2.22(el). 
See  Gooper  Techs..  .228  P.2el  eil  1228-27 
(stilling  thill  .2  U..S.C.  .2.22.  ami  thus  2.2  U..S.C. 
2(h)(2)(11).  eleies  not  reepiire  notice;  iinel 
e:eimme;nl  rulemaking  feir  "inleii'iireiliilive; 
ruleis.  gemeinil  sliileimemis  eif  peilie:v.  eir  ruleis 
eif  age;ne:y  orgimi/.aliem.  preie:e;elure;.  eir 
prae:tie:e;")  (e|uoting  .2  U..S.(;.  .2.22(h)(A)):  see 
also  Mikkilineni  v.  Stoll.  410  Peiel.  Appx.  211, 
212  (Peiel.  Cir.  2010)  (Offie:e;'s  200!)  guieleliueis 
e:eine:e;rning  2.2  U.S.C.  101  are;  inte;r]ire;live;, 
ralheir  than  siihstanlive;.  iinel  are;  thus  eixemipl 
freim  the;  mitieie;  anel  e:emune;nl  reiquiremients 
of  .2  U..S.C.  ;2,22).  ,\s  prieir  neitieie;  anel  an 
eippeirlunity  feir  public  e:omme;nl  are;  mil 
reiepiireiel  pursiiiml  tei  .2  U..S.C.  ,2,22  eir  iiiiv 
either  law.  neiilher  ii  reigulaleirv  fleixihililv 
iinalysis  nor  a  e:ertifie:iitiem  uneler  the; 
Reigulalory  Ple;xihilit\  Ae:l  (.2  Ik.S.Ck  801  et 
se(i.]  is  re;e|uire;el.  See  ,2  U..S.(].  802. 

Gheyron  v.  .\alnral  Bes.  Def.  Gonncil. 

487  U.S.  827  (1984). 

See  Animal  Le^a!  Def-  Fund  v. 

922  P.2el  920.  920-21  (Pe;d.  Cir.  1991):  see 
also  2.2  U.S.C.  2(a)(2)(A)  ("|t]he;  Diree:leir  shall 
he  respemsihle;  feir  jireivieling  polie:y  elirecliein 
ami  managememi  suiiervisiein  feir  the;  Oflic;e; 
anel  feir  the;  issuance;  eif  jiiitents  anel  the; 
reigisli'iiliem  eif  traeleimarks"  anel  "shall 
|ie;rfeirm  Iheise;  ehilieis  in  a  fair,  imparliiil.  anel 
eieiuitahle  manneir"). 

See  Final  Bidlelin  for  Agency  Good 
Gnidance  Practices.  Tl  PR  2422.  2440  ()im. 
2.2.  2007). 

Uneleir  2,2  U..S.C.  102(e;)  as  amemeleiel  hv 
the  Amerieian  luventeirs  Preile;i:liein  Ai:l  eif 
1!)99  (AlPA)  (Pub.  L.  108-112.  112  .Stat,  1.201 
(1999)  anel  the;  lnte;lle;e:luiil  Preipeirly  anel  High 
Te;e:huoleigy  Te;e:hnit:iil  Ainenehnents  Act  eif 
2002  (Pull.  L.  107-272).  the;  inleirnaliemal 
filing  elate  eif  ii  PCT  ii|iplie:iiliem  is  a  U.S. 
filing  elate;  feir  prieir  art  piirjieiseis  uneler  2.2 
U..S.Ck  lt)2(e;)  if  the;  inteirnatiemal  ap]ilie:atiem: 
(1)  Iliis  an  inleirnaliemiil  filing  elate  em  eir  after 
Neivemilieir  29.  2000:  (2)  designateel  the; 

Uniteel  Slaleis:  ami  (2)  was  puhlisheiel  uneleir 
P(7r  Artie;le;  21(2)  in  Pnglish.  See  MPPP 
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§  7()(i.02(l)(1 ).  IIk!  .M.A  iiiiUMids  3.') 

102.  ao.'l.  aiui  374  ti)  provido  siin])lv  llial  tlu! 
pul)li(;ali()ii  uad(M'  tho  PCI'  ot  an  ininniational 
ap])li(:ali()n  d(!si}>iiatin<>  tho  llniliul  Slatos 
sliall  h(^  dtuniual  a  publication  innha'  3.^ 
l)..S.(;.  122(1)). 

"‘.Son  35  ll..S.(:.  101  (“Iwlhoovor  invonis  or 
discovers*  *  *.  may  obtain  a  i)atonl 
Iboroldr.  snbjoci  to  tbo  conditions  and 
nupiiromonls  ol  Ibis  litlo):  sec  tilso  P.|. 
I■■o^iorico.  (A>iiiiiurnl(ir\'  on  (Iw  X’aw  Potonl 
Act.  73  |.  Pat.  S:  'I'radoinark  OIT.  .Soc'v  101. 

170  (1003)  (noting  tlial  pro-Al.A  35  U.S.Ci. 

102(1)  is  i)orbaps  nnnocossarv  since  35  II..S.C:. 
101  |)ro\  ides  that  ("(wllioever  in\  ents  or 
discovers*  *  *.  mav  obtain  a  patent 
llierelor.  subject  to  tlie  i:onditions  and 
n!(|niremenls  ol  ibis  title"). 

'■’.Scv;  33  l'..S.C.  115  ("/\n  a])plication  tor 
|)alenl  that  is  filed  under  section  111(a)  or 
connnences  the  national  stage  under  section 
371  shall  include,  or  be  amended  to  include, 
the  name  of  llie  inventor  for  anv  invention 
(laimed  in  llie  a))plicalion.'') 

■".See  Pnb.  L.  11 2-20.  S  3(n)(l ).  125  .Slat,  at 
203. 

.See  Pnb.  L.  112-20.  S3(n)(l).  125  .Slat,  at 

203. 

'■-35  ll..S.(;.  102(g)  |)reclndes  the  grant  ol  a 
])atenl  if:  (1)  During  the  course  of  an 
inimference  conducted  under  35  U..S.(;.  135 
or  2!)1.  another  inventor  involved  therein 
establishes,  to  the  extent  ])ermilled  in  35 
IL.S.C;.  104.  that  before  such  ])erson‘s 
invention  tbereol  tin!  invention  was  made  bv 
such  other  inventor  and  not  abandoned. 
snp|)ressed.  or  concealed,  or  (2)  before  sncli 
pereon’s  invention  thereof,  the  invention  was 
made  in  ibis  connirv  bv  another  inx'enlor 
who  bad  not  abandoned,  suppressed,  or 
concealed  it. 

'■".See  Pnl).  1,.  1 1 2-20.  ??  3(n)(2).  125  .Slat,  at 
293. 

'■^  .See  Pid).  L.  1 1 2-20.  t?  3(n)(2).  125  Slat,  at 
203. 

'■'■.See  35  U.S.C.  102(a). 

'■'■.See  35  U.S.C.  132(a). 

'•^.Sffe  In  rc  Epstein.  32  l’.3d  1559  (Ped.  Ciir. 
1004). 

'■“.See  35  U.S.C.  102(b)(1). 

■•'.See  35  U.S.C.  102(l))(2). 

'■".See  35  U.S.C.  100(i)(l). 

'■'.SeeMPI-PS?70f).02(Vl). 

'■^  .See  35  U.S.C.  100(i)(2). 

'■".See  In  iv  Ekcnstoin.  250  l''.2d  321. 323 
(CCP.A  1058);  .see  also  MPPP  §  2120.01. 

'■'  .See  In  re  Carlson.  083  l'.2d  1032.  1037 
(Fed.  (hr.  1  !)02);  sea  also  MPFP  S  21 20. 

'■'■.See  S'ovo  Xordisk  Pharma.,  Inc.  v.  Hio- 
Tech.  Can.  Carp.,  424  F.3d  1347.  1355  (Fed. 
(iir.  2005)  (discussing  pre-Al.A  35  U..S.C;.  112. 
first  |)aragra])li.  and  pre-AlA  35  U.S.C;.  102). 

'■'■.See  In  re  Cleave.  500  F.3d  1331.  1334 
(FchI.  Cir.  2009).  citing  Eli  Lilly  fr  Co.  v. 

Zenith  Coldline  Pharms..  Inc.,  471  F.3d  13()9. 
1375  (Fed.  C:ir.  2000):  .Ve/  .\loneyl\’.  Inc.  v. 
\'eriSiyn.  Inc..  545  F.3d  1350.  1370  (Fed.  C.ir. 
2008);  In  re  Bond.  910  F.2d  831. 832-33  (Fcal. 
Cir.  1000). 

'’^.Sf?e  In  re  Cleave.  5(>0  t'’.3d  1331.  1334 
(Fed.  Cir.  2000)  (citing  linpax  Lahs..  Inc.  \  . 
Aventis  Pharms.  Inc..  545  F.3d  1312.  1314 
(Fed.  (ar.  2008).  and  In  re  IjrCrice.  301  F.2d 
029.  040-44  (CCPA  1002)). 

'■".See  In  re  Cleave.  500  F.3d  1331.  1334 
(Fed.  (ar.  2000):  .see  <dso  In  re  Schoenwald. 


904  F.2d  1122.  1124  (Fed.  Cir.  1002)  (bolding 
that  a  claimed  com|)()nnd  was  anticipated 
even  Ibongb  the  |)rior  art  reference  did  not 
disclose  a  use  for  the  com|)onnd):  Schering 
Carp.  v.  Ceneva  Pharms..  Inc..  330  F.3d  1373. 
1380-81  (Fed.  Cir.  2003)  (pointing  onl  that 
actually  reducing  IIk;  invention  to  practice  is 
not  necessary  in  order  for  a  prior  art 
reference  to  anticipate):  Impax  Lahs.  Inc.  v. 
Av<mtis  Pharm.  Inc..  408  F.3d  130(),  1382 
(F(!d.  (ar.  200())  (staling  that  "prool Of 
efficaev  is  not  nuiniiHul  for  a  prior  art 
relerence  to  be;  enabling  for  pm  pos(;s  of 
anticipation"). 

"".S(,'e  In  re  Donohue.  7()0  F.2d  531. 533 
(Fed.  Cir.  1985). 

'".See  Basmassen  v.  SmithKIine  Beecham 
Corp..  413  F.3d  1318  (Fed.  Cir.  2005). 

See  Vas-Cath  Inc.  v.  .\l(dunkar.  035  F.2d 
1555.  1502  (F(;d.  (ar.  1091)  ("As  tlu;  court 
poinl(;d  ont.  'the  descri])lion  of  a  single 
(;mbodimenl  of  broadly  c:laim(;d  subject 
malt(;r  constilnl(;s  a  dt'seriplion  of  the 
inv(;nlion  for  anticipation  purposes  *  *  *. 
wlu;r(;as  tin;  same  information  in  a 
s])(;cification  might  not  alone;  lx;  (;nongli  to 
provide;  ii  ele;se:riptie)n  e)f  ibiil  inve;nlie)n  leer 
|)nrpe)se;s  eif  iule;e|niite;  elise:le)snre;."‘)  (epie)ling 
In  reLnkach.  442  F.2el  007  (CCPA  1071)):  see 
(dso  In  re  \  'an  Lany.enhoven.  458  F.2el  132 
((X;PA  1‘)72).  anel  In  re  Bnscetta.  255  F.2el 
087  (CCPA  1058). 

Unele;r  pre;-Al/\  35  U..S.C.  102(b).  the; 
e:ritie:al  ebile;  is  the;  ebile;  that  is  eene;  ye;ar  prie)r 
le)  the;  elate;  of  ii])|)lie::ilie)n  leer  |)iile;nl  in  the; 
Unile;el  .Sliile;s. 

.See  Invitroyen  Corp.  v.  Biocn-st  Mfy.  L.P.. 
424  F.3el  1374.  1370-80  (Fe;el.  Cir.  2005). 

See  American  Seatin'’  Co.  v.  I  'SSC 
Cron]).  Inc..  514  b'.Oel  1202.  1207  (Fe;el.  Cir. 
2008). 

See  Woodland  I'nist  v.  Ekiwertree 
\hirsery.  Inc..  148  F.3el  13()8.  1371  (Fe;el.  Cir. 
1008). 

~'‘See  Woodland  Trust  v.  Elo\v(‘rtree 
\hirsery.  Inc..  148  F.3el  13()8.  1370  (Feel.  Cir. 
1998). 

''  See  American  Seatinfi  Co.  v.  VSSC 
Cronp.  Inc..  514  F.3el  12()2.  1207  (Fe;el.  (ar. 
2008). 

'‘'See  Woodland  Trast  v.  Eloweriree 
X’nr.sery.  Inc..  148  F.3el  1308.  1370  (Feel.  Cir. 
1998). 

'“See  Woodland  Trust  v.  Elowertree. 
Nursery.  Inc..  148  F.3el  1308.  1370  (Fe;el.  Cir. 
1008)  (epioling  Carella  v.  Slarli‘‘ht  Andierv. 
804  F.2el  135,  130  (F(;el.  Cir.  1980)). 

"".Se;?;  Pfaffv.  Wells  Elecs..  Inc.,  525  U.S. 

55.  07  (1008). 

Se(^  In  re  Epsl(dn.  32  F.3el  1559.  1508 
(Fe;el.  Cir.  1994). 

Clock  Spring.  L.P.  v.  Wrapmaster. 

Inc..  500  F.3el  1317.  1325  (Fe;el.  Cir.  200!))  (an 
inve;ntiem  is  in  |)nblie.'  use;  if  it  is  slieewn  lei 
e)r  nse;el  by  an  ineliviebnil  e)lbe;r  llnm  the; 
inve;nle)r  ime)e;r  ne)  limilatie)n,  re;slrie:lie)n.  e)r 
e)bligalie)n  e)f  e:e)idiele;nliidilv  lei  the;  inve;nte)r). 

"•'.Self;,  e.g.  In  re  Cronvn.  800  F.2el  1158 
(lM;el.  Cir.  1!)8‘));  In  re  Hall.  781  F.2el  8!)7 
(Fe;ei.  (ar.  1!)80);  In  re  Haver.  508  F.2el  1357 
(CCPA  1978). 

.See.  e.g.  In  re  Klopfenstein.  380  F.3el 
1345  (Fe;el.  (iir.  2004).  \lassa(dnisells  Inslitiite 
of  Technologv  V.  AB  Portia.  17 A  F.2el  1104 
(Fe;il.  Cir.  1985). 


“■’See.  e.g.  In  re  llye;)-.  055  F.2el  221  (CCPA 
1081):  see  <dso  Brnckehnyer  v.  Cronnd 
lleiders.  Inc.,  445  F.3el  1374  (Fe;el.  (ar.  2000). 

'"■,Sf;e;.  ei.g.  \'oter  \’erified.  Inc.  v.  Premier 
Election  Solutions.  Inc..  087  F.3el  1  380-81 
(Fi;el.  Cir.  2012).  In  re  Lister.  583  F.3el  1307 
(Fe;il.  Cir.  200!)),  anel  SBI  Int  'l.  Inc.  \  .  Internet 
Sec.  Sys..  Inc..  511  F.3el  1180  (Fe;el.  Cir.  2008). 

“'See.  e.g.  Cronp  One.  Ltd.  v.  Ihdlmark 
Cards.  Inc..  254  F.3el  1041  (Fe;el.  C.ir.  2001). 

"".See  Biverwood  Int'l  Corp.  v.  B.A.  /ones 
fr  Co..  324  F.3ei  1340.  1354  (Fe;il.  Cir.  2003): 
Constant  v.  Advanced  Micro-Devices  Inc.. 

848  F.2el  1500.  1570  (Fe;el.  Cir.l!)88). 

““See  35  U.S.C,.  102(b)(1)  (“|al  eliseileisnre; 
niiiele;  erne;  ye;en'  eir  le;ss  be;fe)re;  the;  e;flee:tive; 
filing  elide;  eif  a  e:l;iime;el  inve;nticm  slndl  neil 
be;  iirieir  iirl  lei  the;  e:liiime;el  inve;ntie)n  imele;r 
|35  U.S.C.  102l(ii)(l)")  anel  102(b)(2)  (••[ii] 
elise:le)snre;  shall  mil  be;  prieir  iirl  tei  a  e:linme;el 
inve;nlie)n  nneler  [35  U.S.(i.  102l(ii)(2)");  see 
also  ll.R.  Rej).  Nei.  112-98  at  43  (2011) 
(inelie.iding  llnil  the;  gnieie;  ])e;rii)el  preix'isiem  eif 
35  U..S.(;.  102(b)  wemlel  ajiply  tei  idl  |ude;nl 
iipplieiant  iieiliems  elnring  the  gnieie;  ])e;rie)el  that 
weiidel  e:re;ide;  prieir  iirl  nneleir  35  U.S.(k 
102(a)). 

"".Sf.'e  35  U.S.C.  102(b)(1)(H). 

See  In  re  Kao.  03!)  F.3el  1057.  1000  (Fe;el. 
C.ir.  2011)  (snbjee:!  matte;r  eleieis  neit  e:bimge;  iis 
ii  inne:liein  eif  beiw  eine;  e:beie)se;s  lei  ele;se:rilie;  it). 

'"^.Sfie;  157  Cemg.  Ree:.  1370  (M;ir.  8.  2011) 
(elistingnisbing  be;twe;e;n  the;  e:eire;  re;e|nire;me;nl 
Ibid  ll'.e;  priiir-fileel  iipplieiidiein  ine:biileim 
e;niibling  e)i.se:leistn'e;  iinel  tlu;  minisle;riiil 
re;ipnre;mi;ids  Ibid  the;  iip|ilie:idiems  be; 
e:e)pe;nele;nt  iinel  si)e;e:ifie:idly  re;fe;re;ne:e;el):  see 
(dso  MPFP  201.08  (|ie;rmilling  ii  e:liiim  lei  the 
lieimfil  eif  ii  prieir-file;el  ii|i|ilie'.idiein  in  a 
e:einlinnidiem-in-|)art  ii|)plie:idiein  |)re)viele;el 
Ibid  the;  e:eintinniiliiin-in-parl  iip])lie:idiem  bits 
ii  e:eimmein  inventeir.  bits  e:ii|)e;nile;ne:y  with  the; 
prieir-file;el  ii]iplie:idiein.  iinel  ine:biele;s  a 
spe;e:ifie:  re;fe;re;ne;e;  lei  the;  prieir-file;el 
iip]ilie:iiliein.  re;giirelless  eif  wimiber  the;  prieir- 
file;el  a|iplie:aliein  e:eiidiiins  snpiieirl  nneie;r  35 
U.S.(F  112  feir  iiny  e:laim  in  the;  eiemlinnaliein- 
in-piirl  ap])lie:aliein). 

"  ’’rbe;  le;gislidive  bisteirv  eif  the;  AlA 
elise:nsse;.s  iin  impeirtiint  elislineiliein  lie;lwe;e;n 
ministeriiil  e;n1itle;me;nt  lei  make;  a  prieirily  eir 
be;ne;fil  e:laim.  anel  ae:lnal  le;gal  emtitlemieml  lei 
the;  iirieirily  eir  lie;ne;fit.  In  se;e;liein  lOO(i). 
wbie:b  eleifineis  ibe;  e;ffe;e;tive;  filing  elate;  eif  the; 
]iiile;nl  nneleir  re;vie;w,  Ibe;  |iale;nl  must  be; 
e;nlille;el  lei  Ibe;  |irieirily  eir  bemeifil  ilseilf  nneleir 
Ibe;  reileiviint  se;e:tiems.  in  se;e:titin  102(el), 
beiweiveir.  Ibe;  applieiatiein  neieiel  einlv  be; 
eiidilleiel  lei  e:liiim  Ibe;  bemeifil  eir  jirieiritv  nneleir 
Ibeise;  se;e:liems.  Tbis  eliffe;re;ne:e;  in  liingiiiige; 
elislingnisbeis  lieitweiem  the;  e:eire;  reiepiireimemt 
eif  se;e:tiein  120  e;l  al. — ibat  Ibe;  iip|ilie:iiliein 
ine:lnele;  iin  eiiiiililing  elise:leisnre; — anel  the; 
minisleiriiil  reieiniremiemts  eif  tbiit  se;e;tiein — Ibat 
Ibe;  a|i]ilie:idiein  be;  e:eipe;nele;nl  iinel  spe;e:ifie:iilly 
re;fe;re;ne:e;el.  In  e;ffe;e:t.  itn  ii]iplie:itliein  Ibat 
me;e;l.s  Ibe;  minisleiriiil  reit|ttire;mt;nls  eif 
t;tiptinelt;ne:v  anel  s|ii;t:ifit:  rt;ft;re;nt;t;  is  eintillettl 
tei  eilitim  ibei  lit;ne;fit  eir  prieirity.  lint  einly  an 
applieialiein  Ibat  alsei  eiffeirs  an  einaliling 
eliscleisnre;  is  aeilnally  eiidilleiel  lei  ibe;  lieineifil 
eir  jirieirilv  ilseilf.  See  157  Ceing.  Re;e:.  1370 
(Mar.  8.  2011). 

See  In  re  Wertheim.  040  F.2el  527  (C(3’A 
1081 ),  wbie:b  re;!ieis  ipiein  Alexander  Milhnrn 
Co.  V.  Davis-Bonrnonville.  270  U.S.  3!)0 
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( U)2(i).  lor  ils  c;()n(:liisi()n  llial  tin;  jjalcait  miisl 
actually  Ik;  (Milillod  to  llu;  Ixaulit  ol  IIk;  prior- 
application  tor  any  snl)j(!ct  matter  in  tln^ 
patent  to  have  a  prior  art  dati;  nndm-  S.t 
I  1  ()2{e)  as  ol  the  lilin<>  datt;  ot  tlu?  prior 

application.  Tin!  I(!<>islativ(!  history  ottlu; 

AIA  indicates  that  i)ara<>riiph  (2)  ot  AIA 
l()2(d)  is  intendcul  to  overrnh!  what  iHunaiiuul 
ot/n  Id  Wcrlhciin.  IHti  l''.2d  .t27  ((Kl’A  Utai), 
which  ap])(!ared  to  hold  that  onlv  an 
a|)])lication  that  could  have  become  a  patimt 
on  the  day  that  it  was  tihul  can  constitute 
|)i'ior  ai't  against  anotluM'  application  or 
patent.  Sai;  1.t7  (’.on”.  R(h:.  13()()-7()  (Mar.  !1. 
2011).  I’he  {)ttic(!  has  iireviously  indicated 
that  th(!  r(;asoning  ot/n  ra  Wurlhcint.  (i4() 
l'’.2d  r)27  ((XiPA  1!)81).  did  not  snrvivi;  tin; 
anuauhnent  to  .'5.1  II.S.C'..  1()2((!)  in  the 
American  inventor's  Protection  .Act.  .S’f.-e.  (■.». 
Ex  pavta  Ydiud^uclu.  88  lJ..S.P.Q.2d  lOOO. 
1010-12  (Ild.  Pat.  A]j]).  /!:  Int(!rt.  2008).  In  In 
IV  (lidcomini,  012  P.ld  1.'580  (Ped.  ('.ir.  2010). 
the  federal  (arcuit  held  that  a  patent  was 
etieedive  as  jnior  art  as  otthe  tiling  date  ot 
a  provisional  application  claimed  under  .'5.1 
tl..S.(;.  110(e).  so  long  as  the  snhjcud  mattcM’ 
upon  which  the;  iHijection  was  based  was 
descrihiid  in  tin;  provisional  ap|)lication 
tiling. 

.S’ef?  MPEP  §2180. 08  IV  (“In  otluir  words. 
th(!  sul)j(!ct  mailer  used  in  llu;  riijection  must 
he  disclosed  in  the  (uirlier-tihal  a|)plicalion  in 
compliance  with  81  D.S.C.  112.  tirsi 
|)aragraph.  in  orchu'  tor  that  subject  matter  to 
Im!  (Mililled  to  the  earlicu'  tiling  dale  umhir  81 
IL.S.C;.  102((!)."):  .see  also  Ex  jxn  tc 
Ydiiun^dchi.  88  li..S.P.Q.2d  1000.  1010-12 
(15(1.  Pal.  Ai)|).  Inten  t.  2008)  (discussing  tin; 
higislalive  dis])l;(cenunil  ot  In  tv  Wtniliviin. 
040  P.2d  127  ((X;P.\  1081).  juior  to 
(niaclnumt  ot  the  AIA  hv  tin;  |)ro\  isional 
application  inovisions  otilu!  Uruguay  Round 
Agnniinenls  Act  (URA.A)  (Pub.  I..  108-401. 
108  .Slat.  4800  (1004)),  and  lh(!  eighl(uni- 
monlh  |)ul)licalion  provisions  otthe 
American  Inventor's  Protection  Act  ot  1000 
(AlPA)). 

'"’As  discussed  previouslv.  in  In  tv  Ilihnvr. 
810  P.2d  810  ((X;PA  1000).  the  (XiPA  held 
that  ('(diance  on  IIk;  toreign  priority  dali;  ot 
a  ('(derence  aj)plied  in  a  rcijection  under  pre- 
AIA  81  U.S.(5.  102((d  was  inperoper. 

■'^When  examining  an  ap])licalion  to 
which  the  changcis  in  81  II..S.{X  102  and  108 
do  not  ai)])ly,  Ottic(!  ixersonmd  will  continue 
to  ai)]»ly  the  //;7/nec  doctrine,  and  toreign 
priority  dales  may  not  he  usiul  in 
(hdermining  81  II..S.C:.  102((0  jnior  art  dal(!.s. 
Note  that  the  inten'iialional  tiling  dale  ota 
jnihlished  PUT  a|)])licalion  mav  hi;  tin;  81 
U..S.U.  102((d  jn  ior  art  dale;  under  jnti-AlA 
law  under  certain  circumslanc(!s.  Evv  MPEP 
S  700.02(1). 

^'«.S'ee81  U..S.U.  102(1))(2)(15). 

'"'.S'(;(,’  MPEP  S  804.08  (|)rior  art  disejuidiluMl 
umhu'  lh(!  (CREATE  Act  may  he  llu;  basis  tor 
a  douhlt!  |)at(!nting  rejection). 

MPEP  (j2124  (j)uhlications  alter  the 
critical  date;  may  he  ustui  to  show  tactual 
(!vidence  that,  as  otan  a])])lication's  tiling 
dale,  undue  ex|)erimenlalion  woidd  have 
h(!(m  recjuired  to  make  or  use;  the  invention, 
that  a  |)aram(!ler  absent  trom  the  claims  was 
or  was  not  critical,  that  a  statement  in  llu; 
s]j(!citicalion  was  inaccurate,  that  the 
invtmtion  was  inojjcn'alixa;  or  lacked  utility, 


that  a  (daim  was  imhdinilc;,  or  that 
(diaracl(!rislics  ot  jn  ior  art  jn'oducis  were 
known). 

""  Evv  MPEP  S700.02(l)(2)(ll). 

Evv  ht  IV  Kd!/..  087  E.2d  410.  411  ((XiPA 
1082). 

'"  ‘.S’f.’c  In  IV  Dvlldiin.  087  l''.2d  410,  408 
((X:PA  1082). 

""  .S'(,’(,’  Ex  jidiiv  Kroi^vr.  210  ll.SPQ  870  (15d. 
Aj)j).  1082)  (attirming  n;jeclion 
notwilhslanding  dcudarations  by  llu!  idleged 
acluid  inv(!ntors  as  to  llndr  invmilorshij)  in 
\'i(nv  ota  nonaj)j)licant  author  suhmilling  a 
letter  declaring  the  nonaj)j)licanl  aidhor's 
invenlorshij)). 

"’■’.S'ee  81  ll.S.U.  102(1))(  1  )(A)  or 
102(1))(2)(A). 

.S'cf,’  81  Ik.S.Ck  102(h)(l  )(15)  or 
102(1))(2)(15). 

'"US'ec’/n  ivDvckIvr.  077  l■'.2d  1440.  1411- 
12  (Eed.  Cir.  1002)  (81  ll.S.U.  102.  108,  and 
181  “(dearly  cont(!mj)lat(! — wlnin;  (litter(nil 
inventive  (!ntili(!s  ar(!  con(:(!rne(l — only  oin; 
j)al(ml  slundd  issm;  tor  iiunmlions  whi(di  ar(! 
(dlluir  identical  to  or  not  j)al(nilahly  dislimd 
trom  (!a(di  ollnn")  ((juoling  Avionv  v.  Arni. 

.147  E.2(l  100,  170  ((X:PA  1077)).  ’ 

"»‘.S'(.’(^  81  ll.S.U.  102(c)(1). 

""'.S(^(U51  ll.S.U.  100(h). 

"".S'(.’(!  81  ll.S.U.  102(c.)(2). 

'".S'(?(U51  ll.S.U.  102(c)(8). 

' Svv  Piddic  Law  108-418.  1  18  Stal.  8100 
(2004).  whi(di  was  an  anunuliiKml  to  J)r(!-A1A 
81  11..S.U.  108(c).  Uongr(!ss  has  made  il  (dear 
dial  the  intent  ot  AIA  81  11..S.U.  102(c)  is  to 
continue  the  jiromotion  ot  joint  reseandi 
activities  that  was  l)(!gun  under  the  UREATE 
A(d,  staling  in  section  8(1))  otthe  AIA  that 
“lljhe  United  .Slates  Patent  and  Trademark 
Ottice  shall  administer  section  102(c)  ot  title 
81,  United  .Slates  Uode.  in  a  manner 
consistent  will)  the  legislative  history  ot  the 
UREATE  A(d  that  was  r(devanl  to  its 
administration  by  the  United  .Stales  Patent 
and  Trademark  Ottice.''  Svv  121  .Slat,  at  287. 

' '  *  .S'e(.’  81  U..S.U.  1 11(a)  (“|a]n  aj)j)li(:alion 
tor  jiateni  that  is  tiled  under  [81  U..S.U.1 
1 11(a)  or  commences  the  nalional  stage 
under  [81  II..S.U.|  871  sludi  iiudude.  or  he 
amended  to  iiudude.  the  name  otthe  inventor 
tor  any  invention  (daimed  in  the 
aj)j)lication"). 

"■^.S'eeMPEP  2187.01. 

'  '■'•As  discussed  jireviously.  81  U..S.U.  101 
jirovides  that  “[wjhoever  invents  or  discovers 
*  *  *.  may  obtain  a  jialent  lher(d()r.  sidijiKd 
to  the  conditions  and  iHujuirements  ot  this 
title.”  while  81  U.S.U.  Til  rerjuires  dial  “[ajn 
aj)j)licalion  tor  jialenl  that  is  tiled  under 
srudion  111(a)  or  commences  the  nalional 
stage  under  se(di()n  871  sludi  iiudude,  or  he 
amended  to  iiudude,  the  name  otthe  inventor 
tor  any  invention  (daimed  in  the 
ajijilication.'' 

'"‘AIA  81  U..S.U.  108  jnovides;  “A  jialeni 
tor  a  (daimed  invention  mav  not  he  obtained, 
nolwilhstanding  that  the  (daimed  invention 
is  not  identicallv  (lis(dose(l  as  set  torlli  in 
siHdion  102,  it  the  ditterences  between  the 
(daimed  invenlion  and  the  jirior  art  are  siudi 
that  the  (daimed  invenlion  as  a  whole  would 
have  been  obvious  hetore  the  ethudive  tiling 
dale  otthe  (daimed  invention  to  a  jierson 
having  ordinary  skill  in  the  art  to  whi(di  the 
(daimed  invention  jierlains.  Palenlahilitv 
shall  not  he  negated  by  the  manner  in  whi(di 
the  invenlion  was  made." 


As  juiinled  out  hv  the  Federal  Uircuit. 
"Illhe  term  '(dainis'  has  been  used  in  juileiil 
legislation  since  the  Patent  A(d  ot  1880  to 
detine  the  invenlion  that  an  ajijilicani 
believes  is  jialenlahle.''  I lovvlisl-llonssvl 
I’hdi'ins..  Inc.  v.  Lvlniuin.  10(1  F.8(l  710,  718 
(Fed.  (hr.  1907)  ((dling  Act  ()t)uly  4.  1880. 

(di.  817.  §0.  1  .Stal.  117).  Furlherniore.  in 
(h'dlidin  V.  Joliii  Dvviv.  888  U..S.  1  (1900).  the 
second  ot  the  .Sujireme  U.ourl's  factual 
iiKjuiries  (the  "(Srdlidin  taclors")  is  that  the 
“ditterences  between  the  jndor  art  and  the 
(dainis  at  issue  are  to  he  ascertained.'' 

(Irdhdin.  888  U..S.  at  17.  Thus,  in  inlerjireting 
81  U..S.C;.  108  as  eiuuded  in  the  1912  Patent 
A(d — language  that  remained  uiudianged 
until  eiUKdineiit  otthe  AIA — the  (Xiurl 
(Hjualed  “the  suhjeid  matter  sought  to  he 
jiatenled"  with  the  (dainis. 

'  "*  As  staled  in  MPEP  §  700.02(n),  in  view 
otthe  Federal  (arcuit's  deidsioiis  in  In  iv 
Ochidi.  71  F.8(l  1101  (Fed.  Uir.  1991)  and  In 
IV  Ilronwvr.  77  F.8(l  422  (Fed.  Uir.  1990).  the 
need  to  invoke  jire-AlA  81  U..S.(;.  108(1)) 
randy  arose.  Those  cases  continue  to  retain 
their  validity  under  the  AIA. 

""  Svv  I Id'/.vltinv  llvs..  Inc.  v.  Bivnnvr.  882 
U..S.  212.  210  (1901)  (a  jireviouslv  tiled 
j)atenl  aj)j)licali()n  to  another  j)ending  in  the 
Office,  hut  not  jralenled  or  j)ul)lished.  at  the 
lime  an  aj)j)licali()n  is  tiled  conslilules  j)art 
ot  the  “j)ri()r  art"  within  the  meaning  ol  81 

U. S.U.  108). 

’-"This  is  in  accordance  with  j)re-AIA  case 
law  indicating  that  in  making  determinations 
under  81  U..S.C:.  108.  “il  must  he  known 
whether  a  j)alenl  or  j)ul)licali()n  is  in  the 
j)ri()r  art  under  81  U..S.U,.  102."  Eiiiuhiil  Ckirp. 

V.  Dvnnifion  .\//g.  do..  810  F.2(l  1101.  11()8 
(Fed.  Car.  1987).  However,  while  a  disrdosure 
ninsi  enable  those  skilled  in  the  art  to  make 
the  invenlion  in  order  to  anli(dj)ale  under  81 
U..S.(i.  102.  a  non-enahling  disidosure  is  j)ri()r 
art  tor  all  il  teaidies  tor  j)urj)()ses  of 
determining  ohxdousness  under  81  U..S.(k 
108.  Syinhol  'I'vchs.  Inc.  v.  Opticon  Inc..  981 
F.2(l  1109.  1178  (Fed.  Car.  1991);  Bvcknidii 
Instrninvnts  v.  LKB  Pradnktvr  AB.  892  F.2(l 
1147.  1111  (Fed.  Car.  1989)  (“Even  it  a 
reference  disidoses  an  in()j)eralive  device,  it 
is  j)ri()r  art  for  all  that  it  leaidies."). 

.See  .MPEP  5?  700.07(a). 

'--81  U.S.U.  182(a)  j)r()vi(les  that  “[njo 
amendment  shall  introduce  new  matter  into 
the  disclosure  otthe  invention." 

'-‘‘  I'he  MPEP  set  forth  the  following 
j)r()cess  tor  treating  amendments  that  are 
l)elie\’e(l  to  contain  new  matter:  (1)  A  new 
drawing  should  not  he  entered  if  the 
examiner  discovers  that  the  drawing  contains 
new  matter  (MPEP  S  008.02):  and  (2) 
amendments  to  the  written  (les(:rij)li()n  or 
claims  involving  new  mailer  are  ordinarilv 
entered,  hut  the  new  matter  is  rerjuired  to  he 
canc.ided  from  the  written  (lescrij)ti()n  and 
the  claims  directed  to  the  new  matter  are 
rejected  under  81  U..S.U.  112(a)  (MPliP 
S  (>08.04).  This  j)r()(:ess  tor  treating 
amendments  containing  new  matter  is  jnirelv 
an  administrative  j)r()(:ess  for  handling  an 
amendment  seeking  to  introduce  new  matter 
into  the  disclosure  otthe  invenlion  in 
violation  ot  81  U..S.U..  182(a),  and  tor 
resolving  (lisj)utes  between  the  aj)j)licanl  and 
an  examiner  as  to  whether  a  new  drawing  or 
amendment  to  the  written  descrij)li()n  or 
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claims  would  actually  introduco  now  mattor 
into  iho  disclosuro  ol'tlio  invoiilion. 
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LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federal- 
register/laws. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  ‘  slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO's  Federal  Digital  System 
(FDsys)  at  http://www.gpo.gov/ 
fdsys.  Some  laws  may  not  yet 
be  available. 


H.R.  325/P.L.  113-3 

No  Budget,  No  Pay  Act  of 
2013  (Feb.  4,  2013;  127  Stat. 
51) 

Last  List  laniiary  31,  2013 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


